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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been tw<> 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 


Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive proj^sitions compris¬ 
ing the text are supported by all the authorities from Ae earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to a 
decisions handed down since the publication of Co^us Juris. When t e 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 


Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its ^^ropriate p ace 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 

commend itself. 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law tmder each section. These intro uc- 
tory summaries, concise and free from interHneation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Cortus Juris Secundum is kept to date 1^ means of annual cun^a- 
tive pocket parts for each volume. This feature of supplementation which 
has proved » successful in modem digests and stetute convemently. and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corinis Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many ^cellent ^itonal features 
are fittingly accompanied by corresponding innovations and unprovements in 
mechanicifarrangement, typography, and design, which Ae pubhsher brieves 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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WITNESSES 

This Title includes production of oral testimony at the trial of causes in general, civil or criminal; 
competency to testify; procuring attendance for that purpose, and production of documents by witnesses; 
examination of witnesses; their credibility; and corroborating, impeaching, or contradicting their tes¬ 
timony. 


Matters not in tills Title, treated elsewhere in this woric, see Descriptive-Word Indcs 

Analysis 

L IN GENERAL, § 1 

n. ATTENDAKOE, PRODUCTION OP DOCUMENTS, AND COMPENSATION, §§ 2-48 

A. Attendance in General, §§ 2-18 

B. Process and Proceedings to Compel Attendance and Production op Documents, §§ 19- 

34 

C. Compensation, §§ 35-48 


m. COMPETENCY, §§ 49-314 

A. Essentials, §§ 49-119 

1. In General, §§ 49-68 

2. Relationship to Party in General, §§ 69-74 

3. Husband and Wife, §§ 75-104 

4. Judicial or Other Official Connection With Transaction, §§ 105-114 

5. Objections and Determination Thereof, §§ 115-119 Title, or Interest 

B. Parties and Persons Interested in Event Generally, §§ 120-131 

C. Actions by or Against Representatives, Survivors, or Successors in 

OP Persons Deceased or Incompetent, §§ 132-251 

1. In general, §§ 132-144 

2. Persons Whose Testimony is Excluded, §§ 145-203 

3. Parties as against Whom Witness is Incompetent, §§ 204-214 

4. Subject Matter of Testimony, §§ 2l5(l)-230 

5. Nature and Effect of Testimony, §§ 231-238 

6. Removal of Incompetency, §§ 239-245 

7. Objections and Determination Thereof, §§ 246-251 

D. CONPIDENTIAL RELATIONS AND PRIVILEGED COMMUNICATIONS, §§ 252-314 

1. /» General, §§ 252,253 

2. Personal, Fiduciary, or Contract Relations Generally, §§ 254-265 _ 
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m. COMPETENCY—Continued 

D. Confidential Relations and Privileged Communications— Continued 

3 . Communications between Husband and Wife, §§ 266-275 

4. Communications between Attorney and Client, §§ 276—292 

5. Communications between Physician and Patient, §§ 293-301 

6. Objections and Determination, §§ 302-305 

7. Waiver and Loss of Privilege, §§ 306-314 

IV. EXAMINATION, §§ 315-457 

A. Taking of Testimony in General, §§ 315-367 

B. Cross-Examination and Reexamination, §§ 368-429 

1. Cross-Examination Generally, §§ 368-376 

2. Scope and Effect of Cross-Examination, §§ 377-401 

3. Conduct of Cross-Examination, §§ 402-416 

4. Redirect Examination and Recross-Examination, §§ 417-429 

C. Privilege of Witness, §§ 430-457 

V. CREDIBILITY AND IMPEACHMENT, §§ 458-651 

A. General Considerations, §§ 458-490 

B. Character or Reputation, §§ 491-537 

1. In General, §§ 491-496 

2. Extent of Inquiry, %%A97-S\Z 

3. Cross-Examination for Purpose of Impeachment, §§ 514-517 

4. Impeaching Evidence, §§ 518-531 

5. Sustaining Character of Impeached Witness, Impeachment of 

ness, and Effect of Impeachment, §§ 532-537 

C. Interest or Bias, §§ 538-572 

D. Inconsistent or Contradictory Statements, §§ 573-628 

1. In General, §§ 573-581 

2. Statements Which May Be Shown, §§ 582-595 

3. Cross-Examination as to Inconsistent Statements, §§ 596-597 

4 ! Laying Foundation for Proof of Inconsistent or Contradictory 
609 

5. Answers of Witness Sought to Be Impeached, §§ 610—612 

6. Impeaching Evidence, §§ 613-618 

7. Sustaining Witness, §§ 619-626 

8. Effect of Proof of Inconsistent Statements, §§ 627-628 

E. Contradiction, §§ 629-644 

F. Corroboration, §§ 645-651 

Sub-Analysis 

nr. EXAMINATION—p 10 

A. Taking of Testimony in General —10 

§ 315. Right to examine witnesses—10 

316. Conduct of examination—^p 11 

317. -As subject to control and discretion of court—p 11 

318. Repetition and correction of testimony—p 17 

319. Notice to witness of purpose of inquiry—^p 18 

320. Oath or affirmation—p 18 

321. Mode of testifying—p 23 

322. -Witnesses under physical disability—p 24 

323. -Party as witness on own behalf—p 25 

324. -Party as witness when called by adversary—^p 25 

See also descriptive word index in the back of this Volume 
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IV. EXAMDrATION—ContinTied 

A. Taking of Testimony in General—C ontinued 

§ 325. -Testimony in narrative form; voluntary statements—^p26 

326. -Witnesses ignorant of, or unfamiliar with, language; interpreters—p 27 

327. -Use of maps, plans, models, or other articles—^p 28 

328. Questions generally—^p 31 

329. Leading questions—^p 37 

330. -What are leading questions—^p 38 

331. -When leading questions permissible in general—^p 43 

332. -Examination of immature, aged, weak-minded, physically handicapped, 

or ignorant witnesses—^p 46 

333. -Examination of unwilling or hostile witness—^p 47 
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335. -Preliminary or introductory questions—^p 49 
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337. -Effect of answers—50 
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342. Repetition of questions—^p 54 
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344. Preliminary questions—^p 56 
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346. On rebuttal—^p 59 

347. Examination by court—^p 59 

348. -Right and duty of trial court to interrogate witness—p 63 

349 . -Leading questions; repetition of questions or questions calling for repre- 
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350. -Calling and recalling witnesses—p 70 

351. Examination by jurors—p 72 

352. Answers—^p 73 

353. -Responsiveness—^p 74 

354. -Reasons for knowledge or recollection—78 

355. -Impressions, conclusions, suppositions, or best recollection—p 78 

356. Remarks of witness—^p 79 
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360. -Author of writing and time made—^p 94 

361. -Testimony from stenographic notes or transcript thereof—p 99 

362. -Production and inspection of writing—p 99 

363. -Introduction of writing in evidence—^p 102 

364. Explanation of former statement or testimony—p 103 

365. Recalling witnesses—p 104 

366. Examination after use of deposition—p 105 , . 

367. Examination of adverse party or witness as on cross-examination—p 106 


B. Cross-Examination and Re-Examination —^p 114 

1. Cross-Examination Generally —^p 114 

§ 368. Right to cross-examine—p 114 

369. _Cross-examination of parties or accused—p 121 

370. Time for cross-examination—p 123 
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IV. EXAMINATION--CoiitiiiTied 

B. Cross-Examination and Re-Examination—C ontinued 
1. Cross-Examination Generally —Continued 
§ 371 . -Recalling witness—124 

372. Object of cross-examination and statement thereof—p 125 

373. Effect of death, incapacity, or absence of witness—^p 126 

374. Effect of refusal to answer—p 127 

375. Nature and effect of evidence elicited—^p 128 

376. Denial of right—^p 129 

2. Scope and Effect of Cross-Exan%ination —^p 130 
§ 377. In general—p 130 

378. Matters proper or improper on cross-examination—^p 134 

379. - Facts or conduct inconsistent with testimony—p 138 

330. - Statements and admissions by witness or others—p 139 

331 . -Entire conversation, statement, or transaction—^p 141 

332. -Details or particulars of matters testified to—p 143 

333 . -Time, place, and circumstances of transaction—^p 144 

384 . -Reasons for actions or statements—p 145 

385. -Falsity of statements on examination in chief—p 145 

386. -Collateral, irrelevant, or immaterial matters—p 146 

337 . -Cross-examination of character witnesses—p ISO 

388 . - Sales—p 161 

339 . -Fraud—p 161 

390. -Value—^p 161 

391 . -Writings—^p 162 

392. -Voluntary statements—^p 164 

393. Limitation to scope of direct examination—^p 164 

394. -Party as witness in civil action—^p 172 

395. - Defendant in criminal prosecutions—^p 174 

396. -Discretion of court—^p 175 

397. -Matters of defense—^p 176 

398. Cross-examination of particular witnesses—p 177 

399 . - Party to civil action testifying in own behalf—p 177 

400. -Party called as witness by adversary—p 183 

401. - Persons concerned in criminal prosecution—p 184 

3. Conduct of Cross-Examination —^p 197 
§ 402. By whom conducted—^p 197 

403. -Cross-examination by court—^p 198 

404. Control by, and discretion of, court—p 198 

405. Use of maps, diagrams, photographs, writings, grand jury notes—p 207 

406. Introduction of writings in evidence—^p 208 

407. Examination as to genuineness of signature or writing—p 209 

408. Physical demonstration—^p 210 

409. Refreshing memory—p 210 

410. Intimidating or confusing witness—^p 211 

411. Questions—^p 211 

412. -Leading questions—p 214 

413 . -Assuming facts—^p 215 ■ 

414. -Repetition—^p 217 

415. Answers—^p 218 

416. Objections—p 219 ___ 

See also descriptive word index in the back of this Volume 
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IV. •R'yA T\mrATiQir~-rinTifa*TiTiAii 

jB. Cross-Examination and Re-Examination—C ontinued 
4- Redirect Examination and Recross-Examination —219 
§ 417. Right to reexamine—219 

418. Purpose of reexamination—^p 220 

419. Scope and extent—^p 220 

420. -Matters of explanation generally—^p 226 

421. -Reasons for statements or actions—^p 228 

422. -Entire conversation or transaction and surrounding circumstances p 229 

423. -Collateral, irrelevant, or immaterial matters—^p 232 

424. -Repetition of testimony—^p 233 

425. -New matter—^p 233 

426. -Inquiries as to writings—^p 234 

427. -Introduction of writings in evidence; use of writings—p 235 

428. Questions—p 236 

429. Recross-examination—^p 237 

C. Privilege of Witness—^ p 239 

§ 430. Duty to testify or answer—p 239 

431. Self-incrimination in general—^p 240 

432. Constitutional and statutory provisions—^p 243 

433. -Proceedings to which applicable—^p244 

434. -Validity of particular statutes—^p 246 

435. Privilege of witnesses generally—p 250 

435. -Scope and extent—p 250 

437. -Liability to prosecution in general—^p 253 

438. -Bar of prosecution by statute of limitations—p 259 

439. -Immunity—^p 259 

440. -Cross-examination—^p 263 

441. Accused or party defendant—^p 264 

442. -Cross-examination—^p 270 

443. Codefendants, persons charged with same offense, and accomplices—p 274 

444. Answers tending to subject witness to penalty or forfeiture—p 275 

445. Answers tending to degrade witness—p 277 

446. Answers tending to subject witness to civil action or pecuniary loss—p 278 

447. Physical examination—^p 279 

448. Production of books and papers—^p 280 

449. Caution to witness—^p 286 

450. Qaim of privilege—^p 288 

451. -Who may claim—p 291 

452. -Time for claiming—p 296 

453. -Statement of reason for claim—p 297 

454. Determination of right to privilege—p 299 

455. Effect of refusal to answer—p 307 

456. Waiver of privilege—p 309 

457. Remedies for protection of witness against subsequent use of evidence—p 

V. OREDrBILITT AND IMPBAOHMEOT—p 320 

A. General Considerations— p 320 

§ 458. Effect and weight of testimony in general—p 320 

459. Presiunption as to credibility—p 323 

460. Matters bearing on credibility generally—^p 323 


See also descriptive word index in the back of this Volume 
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V. OREDIBILrrY AND I]!O^BAOH]!05NT--Continued 

A. General Considerations —Continued 

§ 461. Particular matters affecting credibility—p 324 

462. - Knowledge and recollection—p 329 

463. - Circumstances of giving testimony—^p 331 

454 . -Conduct prior to testifying—^p 331 

455 . -Matters with reference to oath—p 335 

455 . -Appearance, demeanor, and manner of testifying—p 336 

467. -Fabrication or suppression of evidence—p 338 

468. -Nature and character of testimony—p 339 

459 . -Effect of false testimony—p 344 

470. -Miscellaneous matters—p 347 

471. Sustaining unimpeached witness—p 348 

472. - Corroboration—^p 349 

473 . -Evidence of good character or reputation—^p 350 

474. Right to impeach or discredit witness—p 351 

475 . - Waiver of right to impeach absent witness—p 353 

475 . -Witnesses who may be impeached in general—^p 354 

477. - One’s own witness—^p 355 

478. - Impcaching witness—^p 362 

479. -Notice of intention to impeach—^p 362 

480. -Laying foundation for impeachment—p 362 

481. Time for impeachment—^p 364 

482. Methods of impeachment in general—^p 364 

483. Cross-examination to discredit or test reliability—p 366 

484. _Right to cross-examine and extent of cross-examination—^p 366 

485. - Particular subjects of inquiry generally—p 375 

486. - Intelligence and mental and physical condition—p 381 

487. -Knowledge and experience—p 381 

488. -Memory and recollection—^p 382 

489. Recalling witness for purpose of impeachment—p 383 

490. Rebuttal or explanation of discrediting evidence—^p 384 

B. Character or Reputation —p 385 

1, In Gcn^ToIr'—p 385 

§ 491. In general—^p 385 

492. What witnesses may be impeached—^p 386 

493 . - Party to civil action—p 387 

494 . -Accused in criminal prosecution—p 388 

495. -Witness for prosecution—^p 389 

496. Weighing of testimony—^p 389 


2. Ejctcnt of Inquiry—V 390 

§ 497. In general—^p 390 

498. Whether general moral character assailable—p 390 

499 . -Accused as witness in criminal prosecution—p 391 

500. Time to which inquiry extends or relates—p 392 

501. Place to which inquiry relates—p 395 

502. Inquiry as to particular acts, facts, or traits of character—p 396 

503. -Accusation, arrest, or indictment for crime—^p 398 

504. -Acquittal—^p 400 

505. -Chastity—^p 401 

506. -Commission of crime—403 

See also descriptive word index in the back of this Volume 
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V. CREDIBILITY AND IMPEACH]\aiNT~Contiiiued 

B. Character or Reputation —Continued 

2. Extent of Inquiry —Continued 

§ 507. -Conviction of crime in general—404 

508. -Effect of pardon, or commutation of sentence—414 

509. -Honesty—^p 415 

510. -Occupation—^p 416 

511. -Religious belief—p 416 

512. -Veracity—p 417 

513. -Miscellaneous acts, facts, or traits of character—p 418 

3. Cross-Examination for Purpose of Impeachment —^p 421 

§ 514. Existence of right—p 421 

515. Extent of inquiry—p 421 

516. Conclusiveness of answers—^p 442 

517. Form of questions—^p 443 

4. Impeaching Evidence —^p 444 

§ 518. Laying foundation—p444 

519. Competency of impeaching witness—^p 445 

520. -Knowledge or means of knowledge—^p 445 

521. Basis of testimony—^p 448 

522. Number of impeaching witnesses—^p 449 

523. Examination of impeaching witnesses—^p 449 

524. -Direct examination—^p 450 

525. -Cross-examination—^p 452 

526. -Redirect examination—^p 454 

527. Admissibility of evidence—p 455 

528. -Evidence of conviction of crime—^p 457 

529. -Evidence of accusation or indictment —^p 462 

530. -Cumulative evidence—^p 463 

531. Sufficiency of evidence—p 463 

5. Sustaining Character of Impeached Witness, Impeachment of Im^ 
peaching Witness, and Effect of Impeachment —p 464 

§ 532. Sustaining character of impeached witness—p 464 

533. -Competency of sustaining witness—^p 466 

534. -Nature of sustaining evidence—p 466 

535. -Examination of sustaining witness—p 472 

536. Impeachment of impeaching witness—p 473 

537. Effect of impeachment—p 473 

C. Interest or Bias —^p 475 

§ 538. In general—p 475 

539. Witnesses generally—p 479 

540. _Bias or prejudice of impeaching witness toward witness impeached— 

p 479 

541. Parties as witnesses—^p 479 

542. -Party to civil action—p 479 

543 . -Defendant or accomplice in criminal case—p 484 

544. Interest or bias of party’s own witness—p 485 

545. Interest or bias of opposing witness in general—p 486 

546. Relations with, or feelings toward, party—p 487 


See also descriptive word index in the back of this Volume 
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V. ORBDIBIIiITY AND IM3PRAOHMI!NT—Cont^^ 

C, Interest or Bias — Continued 

g 547, -Friendliness or animosity in general—489 

543 . -Immoral relations—490 

549. -Relationship by blood or marriage—^p 490 

550. -Family feelings and relations—^p 491 

551. -Business, professional, or financial relations—^p 491 

552. -Assistance in action or prosecution—^p 493 

553 . -Public or private detectives, informers, or police—^p 494 

554. Relations with, or feelings toward, victim of crime—p 495 

555. Feeling with respect to cause on trial—^p 495 

556. Extent of inquiry—^p 495 

557. Time as of which interest or bias may be shown—p 496 

558. Transfer or release of interest—p 496 

559. Cross-examination for purpose of impeachment—p 496 

550. -Questions as to, or eliciting, specific matters or facts—p 502 

551 . -Form and order of questions—^p 516 

552. _Further inquiry by cross-examination where bias or interest shown— 

P 517 

553 . -Conclusiveness of denial of interest or bias; contradiction and further 

inquiry by cross-examination—^p 518 

564. Reexamination of witness sought to be impeached—^p 519 

565. Evidence to show interest or bias—p 520 

555 . -Laying foundation—p 520 

557 . -Competency of impeaching witnesses—p 521 

553 . -Admissibility of evidence—p 522 

559 . -Examination of impeaching witnesses—p 527 

570. -Sufficiency of evidence —p 528 

571. Rebuttal of impeaching evidence—p 528 

572. Effect of showing of interest or bias—^p 530 

D. Inconsistent or Contradictory Statements —^p 531 

1. In General —^p 531 

§ 573. Inconsistent statements as ground for impeachment generally—p 531 

574. Witnesses who may be impeached—^p 535 

575 . _ Party or accused; prosecuting witness or others sustaining relation to 

party—p 535 

575 . -Absent or deceased witnesses—^p 536 

577 . -Impeaching witness—^p 537 

578. -Impeachment of one's own witness—^p 537 

579. Testimony subject to impeachment—p 550 

580. - Collateral, irrelevant, or immaterial matters—p 551 

581. -Opinion testimony—^p 555 

2. Statements Which May Be Shown —^p 556 

§ 582. In general—^p 556 

583. Contradictory or inconsistent character —p 558 

584. Time when made—p 560 

585. Form in general—p 561 

586. Omission to state matters testified to— p S63 

587. Unsworn statements—^p 564 

588. Statements not admissible as independent evidence—p 564 

589. Particular statements—^p 565 

590. -Affidavits—^p 569 

591. -Letters—^p 570 


See also descriptive word index in the back of this Volume 
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D. Inconsistent oh Contkadictory Statements —Continued 

2. Statements Which May Be Shown —Continued 
§ 592. -Opinions—571 

593. -Judicial records and proceeding's generally—^p 571 

594. -Former testimony of witness—575 

595. -Statements of persons other than witness—p 581 

3. Cross-Examination as to Inconsistent Statements —^p 582 

§ 596. In general—^p 582 
597. Mode and extent of cross-examination—^p 584 

4. Laying Foundation for Proof Inconsistent or Contradictory 
Statements^^ 589 

§ 598. Necessity—-p 589 

599. -Witness of adverse party—^p 589 

600. -Party as witness —g 591 

601. -Party’s own witness—^p 592 

602. -Absent witness—p 592 

603. Mode of laying foundation—^p 594 

604. -General principles—^p 594 

605. -Certainty and definiteness of inquiry—^p 603 

606. -Time for laying foundation—^p 610 

607. -Recalling witness to lay foundation—^p 611 

608. -Curing failure to lay foundation—p 611 

609. -Warning witness of intention to contradict—^p 611 

5. Answers of Witness Sought to Be Impeached —^p 611 

§ 610. Effect of admission—^p611 

611. Effect of denial—p 613 

612. Failure to deny; denial of recollection—614 

6 u Impeaching Evidence —^p 614 

§ 613. Competency of witnesses—^p 614 

614. Admissibility of evidence—^p 616 

615. -Written statements or instruments—p 620 

616. -Proof of former testimony—p 623 

617. Examination of impeaching witness—p 628 

618. Sufficiency of evidence—^p 630 

7, Sustaining Witness—p 630 

§ 619. Necessity and sufficiency of attack—p 630 

620. Rebuttal of evidence of inconsistent statements generally—p 631 

621. Explanation of inconsistency—p 632 

622. Right to show entire conversation or statement—p 636 

623. Proof of good character or reputation—p 637 

624. Proof of statements consistent with testimony—p 637 

625. Evidence of falsity of contradictory statement—p 640 

626. Rebuttal of explanation—p 640 

8 . Effect of Proof of Inconsistent Statefnents—p 640 

§ 627. In general—^p 640 

628. Previous statements as substantive evidence—p 643 


See also descriptiye word index in the back of this Volume 
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§ 315 WITNESSES 

V. CBEDISnJTY AND niPEAOHMENT—Continued 

E. Contradiction— p 646 

§ 629. Right to contradict—646 

630. -Contradicting one’s own witness—^p 647 

631. -Absent witness—p 649 

632. -Answers on cross-examination—p 649 

633. Collateral, irrelevant, or immaterial matters—p 650 

634. Laying foundation for contradiction—p 655 

635. Time for contradicting witness—^p 656 

636. Competency of contradicting witness—^p 657 

637. Recall of witness for contradicting evidence—p 657 

638. Examination of contradicting witness—p 657 

639. Admissibility of evidence —p 658 

640. Sustaining witness—^p 666 

641. -Rebuttal of contradiction—p 666 

642. -Explanation of contradiction—^p 666 

643. -Proof of good character or reputation for veracity—p 666 

644. Effect of contradiction—^p 667 

F. Corroboration— p 668 

§ 645. Witnesses generally—^p 668 

646. -Right and necessity in general—^p 668 

647. -Collateral, irrelevant, or immaterial matters—p 669 

648. - Corroborating evidence—^p 669 

649. -Effect of corroboration—p 680 

650. -Breaking force of corroboration—p 680 

651. Witnesses testifying as to transaction with deceased or incompetent—p 680 

See also descriptive word index in the back of this Volume 


IV. EXAMINATION 


A. TAKING OF TESTIMONY IN GENERAL 


§315. Right to Examine Witnesses 

The right to examine witnesses Is an essential ele¬ 
ment in the conduct of a trial, and the purpose of all 
examinations is to elicit facts to show the truth. 

The right to examine witnesses is an essential ele¬ 
ment in the conduct of a trial,^ and a refusal to hear 
a proper witness may constitute prejudicial error.2 
The object of all examination of witnesses is to 
elicit facts to show the truth,3 and it is not only the 


province of the judge, but it is also his duty, to see 
that necessary facts within the knowledge of a wit¬ 
ness are elicited from which the issues of a case 
may be fairly and correctly determined,^ and this is 
particularly true when a judge is sitting in a trial 
without a jury.5 

A party who calls a witness who is hostile or ad¬ 
verse is entitled to confine the direct examination to 
specific subjects.® 


X. n.Y.—P oplawski v. Cook, 208 N. 

Y.S. 803, 804, 124 Misc. 668. 

70 C.J. P 473 note 12. 

Examination of witnesses before ref¬ 
eree see References § 103 c, 

2. Pa,—Szemis v. Szlachta, 93 A.2d 
892, 172 Pa.Super. 351. 

8, Minn.—^Mattfeld v. Nester, 32 N. 


W.2d 291, 226 Minn. 106, 3 A.L.R. 
2d 909, 

4. Cal.—Gerson v. Kelsey, 40 P.2d 
643, 4 C.A.2d 168, rehearing denied 
43 P,2d 266, 4 C.A.2d 158. 

Foil and free examination 

In criminal case, judge must allow 
full and free examination of govern¬ 
ment's witnesses in order that all 
relevant facts may be disclosed. 

10 


U.S.—Bell V. tr. S.. C.A.Md., 185 F.2d 
302, certiorari denied 71 S.Ct. 492, 
340 U.S. 930, 95 L.Ed. 671. 

5. Cal.—Gerson v. Kelsey, 40 P.2d 
643, 4 C.A.2d 158, rehearing denied 
43 P.2d 266, 4 C.A.2d 158. 

6. Iowa.—^Hope v. Ted McGrevey, 
Inc., 44 N.W.2d 369, 241 Iowa 1022 
—^Holderman v. Witmer, 147 N.W. 
926, 166 Iowa 406. 
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WITNESSES §§ 316-317 


§ 316. Conduct of Examination 

A person appearing as a witness may have the right 
to have the examination conducted by counsel, but usual¬ 
ly only one counsel on each side may examine a witness. 

While it is stated in Trial § 158 b that under 
certain conditions the court may refuse to permit the 
examination of witnesses by counsel, a person called 
as a witness usually has the right to be examined 
by counsel,^ as where he appears as a witness in 
supplementary proceedings.* 

As a general rule, where a person who is a party 
to a legal proceeding is represented by several cotm- 
sel, the court may limit the examination of each 
witness to one of such counsel,® but it is within the j 
discretion of the trial judge to permit two counsel 
on the same side to examine a witness.^® Where the 
same person appears in a trial both as plaintiff and 
defendant, but is represented by different counsel, 
it is within the discretion of the trial judge as to 
whether both counsel will be allowed to examine a 
witness.ii The rule that only one counsel on each 
side examine a witness is inapplicable to ob¬ 

jections by counsel,!® and does not operate to pre¬ 
vent counsel from examining a witness after he 
has been questioned by a party.!® 

Where a party is represented by counsel, the court 
may properly prevent the party from interrogating 


a witness,!^ but the interrogation of a witness by 
a party who is represented by counsel is sometimes 
allowed.^® 

The examination of witnesses by the court is 
discussed infra §§ ^7-450, and the examination of 
witnesses by jurors infra § 351. 


I 317 . -As Subject to Control and Dis- 

cretion of Court 

a. In general 

b. Mode or manner of examination 

c. Length and extent of examination 

d. Protection of witnesses 


a. In Cbxieral 


Although the trial judge haa considerable *f^**“^® 
discretion In exercising control over *'1* 
witnesses, he should not unduly restrict the presentation 


In accordance with the rule, as discussed in Trial 
§ 36, that the judge presiding at a trial must con¬ 
duct it in a fair and impartial manner, it is gen¬ 
erally recognized that the examination of witnesses 
is subject to the control of the trial judge,!* so 
that proofs may be kept within reasonable limits,^ 
and for the purpose of exercising such control the 
trial judge is vested with considerable latitude o 
discretion.!® However, in exercising control over 


—Schwab v. Cohen, 13 N.T. 
St. 709. 

8. ISr.T.—Schwab v. Cohen, supra, 

70 C.J. P 473 note 16. 

8. Ala.— McKinley v. Campbell, 115 
So. 98, 217 Ala. 139, 140. 

70 C.J. P 473 note 17. 


13. Ala.—Jackson v. Tribble, 47 So. 
310, 156 Ala. 480. 

70 C.J. p 474 note 21. 

14. Ky.—^Talbot v. Talbot's Repre¬ 
sentatives, 2 J.J.Marsh. 3. 

70 C.J. p 474 note 23. 

115. Ala.—Jackson v. Tribble, 47 So. 


V. Pacific Gas & Electric Co., 31 P. 
2d 793, 220 C. 615. 

17 . N.J.—^Maisto v. Maisto, 8 A.2d 
810, 123 N.J.Law 401, affirmed 12 
A.2d 890, 124 N.J.Law 665—^Moon 
V. Lewis, 185 A. 12, 116 N.J.Law 
521. 

70 C.J. P 474 note 26 [a] (1). 


10. Mass.—Johnson v. Shaw, 90 N. 
E. 618, 204 Mass. 166. 

70 C.J. P 473 note 19. 

11 . N.H.—^Lynch v. Bissell, 116 A.2d 
121, 99 N.H. 473. 

Adoptiiig witness for farther direct 
examination 

In a joint trial, where a parta ap¬ 
pears In one action as plaintlft ano 
in another as defendant, and a wit- 
ness has testified for such Party as 
plaintiff, trial court in exercise of a 
cautious discretion may, where n 
adversity exists as a basis for cross- 
examination, permit the party’s sep¬ 
arate defense attorney to adopt such 
witness for further direct 
tlon when It appears that admtlon^ 
direct testimony Is reasonably nec¬ 
essary or appropriate to establish 
such party’s case as 
x.nt'T'. — Simon V. Carroll, 62 N.w.2d 
822, 241 Minn. 211. 

la. Iowa.—state v. Giudlce, 163 N. 
•W. 326, 170 Iowa 731, Ann-Cas. 
19170 1160. 

70 C.J. P 478 note 20. 


310. 156 Ala. 480. 

16- Cal.—Oppenheimer v. Minks, 

297 P.2d 67. 141 C.A.2d 486. 

Ind.—^Kelley v. State, 78 N.E.2d 64 
226 Ind. 148. 

X.J.—^Maisto V. Maisto, 8 A.2d 810, 
123 N.J.Law 401, affirmed 12 A.2d 
890, 124 NXLaw 565 —Moon v. 
Lewis, 186 A. 12, 116 N.J.Law 521. 
N.C.—State v. Stone, 36 S.B.2d 704, 
226 N.C. 97. 

Or.—Franffos v. Edmunds, 173 F.aa 
696.179 Or. 577. 

Pa.—-Commonwealth v. Dress, 47 a. 

2d 197, 364 Pa. 411. ^ 

Tenn.— Coffee v. State, 216 S.W.2d 
702, 188 Tenn. 1. ^ 

Wash.— Miller v. Edwards, 171 P.2d 
821, 26 Wash.2d 635. 

70 C.J. P 474 note 26. 

Not to be TUI duly restricted 

A trial judge is not to be unduly 
and unreasonably hampered and re¬ 
stricted in the exercise of control 
over the proper examination of wit- 

1 nesses. ~ 

CaL— Commercial Union Assur. Co. 
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18. U.S.—London Guarantee & Acc. 
Co. V. Woelfle. C.C.A.Mo.. S3 F.2d 
325. 

Cal.—Commercial Union Assur. Co. 
V. Pacific Gas & Electric Co., 31 
P.2d 793, 220 C. 515. 

People V. Urrutia, 137 P.2d 48, 
58 C.A2d 468. 

Ind.—^Kelley v. State, 78 N.B.2d 547, 
226 Ind. 148. 

Mich.—^People v. Logie, 32 N.W.-d 
468. 321 Mich. 303, certiorari de¬ 
nied Diggs V. People of State of 
Mich., 69 S.Ct. 234, 335 U.S. 885, 
93 L.Ed. 424, rehearing denied 69 
S.Ct. 404, 336 U.S. 906, 93 L.Ed. 
439. 

iq-.j.J-Vargo V. P. Ballantine & Sons, 
197 A. 52, 119 N.J.Law 561—Carr 
V. Motor Bus Lines, 197 A. 290, 
119 N.J.Law 433—Moon v. Lewis, 
185 A. 12. 116 N.J.Law 521. 

Or._^Frangos v. Edmunds, 173 P.2d 

596, 179 Or. 577. 

Pa.—Commonwealth v. Dress, 47 A. 
2d 197, 364 Pa. 411. 

S.C.—State V. Hughey, 61 S.E.2d 376, 



§ 317 WITNESSES 

the examination of witnesses, the trial judge should 
not restrict a party in the presentation of his entire 
case,^^ and counsel should not be limited or restrict¬ 
ed to any prescribed method in the examination of 
witnesses, but should be left free to pursue a 
course deemed best suited by them to develop fully 
the testimony and all competent evidence relevant 
to the issues involved, subject only to the established 
rules governing the trial of actions generally.^® 
Nevertheless, the court may exert its power to pre¬ 
vent unnecessary delay throughout the trial,^^ pro¬ 
viding the rights of the parties are not sacrificed 
for the purpose of saving time.^2 

The trial court is vested with discretion to deter¬ 
mine the order in which evidence shall be intro¬ 
duced, as discussed in Trial § 96, and the order in 
which witnesses may be examined,^3 and the time 
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at which they may be examined is similarly a mat¬ 
ter within the control and discretion of the trial 
court.24 Whether the court shall direct a witness 
to ascertain some fact in order to be able to testify 
to it is discretionary with the court.25 

As a general rule, counsel for either party is 
entitled to examine a witness on any particular 
phase of the case,26 but the examination should be 
restricted to competent, material, and relevant evi¬ 
dence ;27 the court may interrupt a witness in or¬ 
der to prevent the eliciting of incompetent evi- 
dence,28 and it is proper for the trial judge to state 
wherein a line of examination is immaterial.23 
Furthermore, where there is objection to certain 
questions propounded to a witness, it may not be 
improper for the trial judge, without ruling on the 


214 S.C. Ill—state v. Bradley. 41 
S.B.2d 608. 210 S.C. 75. 

Tenn.—Coffee v. State, 216 S.W.2d 
702, 188 Tenn. 1. 

70 C.J. P 474 note 27. 

Purpose of rales fifovemimr ePKamlna- 
tloii of witnesses 

Rules groverningr the examination 
of witnesses are Intended to protect 
the rights of litigants, and to secure 
orderly dispatch of the business of 
the courts, and should be observed. 
However, in their enforcement the 
court must not lose sight of the par¬ 
amount objective of all trials, that 
is, to arrive at the truth and to do 
justice^ and to this end the court 
must exercise a broad discretion In 
the application of such rules. 

Idaho.—State v, Llnebarger, 232 P. 

2d 669, 71 Idaho 265. 

19. Mass.—Goldman v, Ashkins, 165 
N.E. 613, 266 Mass. 374. 

70 C.J. p 479 note 87. ^ 

Xiiheral ezamlnatioii to asoertaln 
truth 

There is much liberality to be al¬ 
lowed in examining witnesses, but it 
must be utilized for the purpose of 
getting the truth of the point exam¬ 
ined. 

Mo.—Marshall v. Brown, 224 S.W. 

18, 206 Mo.App. 390. 

Unwazraated tenuiziatloii of ezam- 
jjLatlon 

In prosecution for conspiring to 
defraud the United States and of at¬ 
tempting to deliver defense informa¬ 
tion to a citizen of a foreign nation, 
where federal agents had been set 
on trail of defendant by a ‘‘confiden¬ 
tial informant” or ‘‘wire tapper,” 
and defendant at trial waa attempt¬ 
ing to learn whether information 
which originally led to tapping of 
the defendant's telephone was itself 
the result of “wire tapping,” refusal 
on ground of “national security” to 
allow the defense to press examina¬ 
tion of government agents on the 


stand as to who the “informant” was 
to determine whether he was a ‘‘wire 
tapper” was error, where until the 
time the judge stopped the examina¬ 
tion, nothing had appeared to justify 
his doing so. 

U.S,—U. S. V. Coplon, C.AN.T., 186 
P.2d 629, 28 A.L.R.2d 1041. certio¬ 
rari denied 72 S.Ct. 362, 342 U.S. 
920, 96 Lr.Ed. 690. 

20. Ohio.—Rockwell v. Ohio Turn¬ 
pike Commission, 128 N.E.2d 884, 
98 Ohio App. 199. 

21. Vt.—State V. Bean, 62 A. 269, 
74 Vt 111. 

70 C.X p 479 note 92. 

22 . Mo.—^Booker v. Deering South¬ 
western R. Co., 226 S.'W. 69, 206 
Mo.App. 79. 

Oaxefal judgment reqLuized 

To curtail the examination of a 
witness so as not to permit It to be 
stretched to unseemly limits, and at 
the same time to permit the exami¬ 
nation to be carried as far as will 
serve to develop the issues involved 
and aid in the search for the truth, 
reQuires the exercise of the wisest 
discretion and the highest judgment 
of the trial court. 

Conn.—^Fahey v. Clark, 3 A2d 313, 
125 Conn. 44, 120 AI 4 .R 617— 
Bishop V. Copp, 114 A 682, 96 
Conn. 671. 

23. N.D.—Killmer v. Duchscherer, 
72 N,'W.2d 650. 

Va.—^Butler v. Parrocha, 43 S.E.2d 1, 
186 Va. 426. 

70 C.J. p 477 note 60. 

24. Ill.—Chwala v. Herbert, 138 HI. 
App. 371. 

70 C.J. p 477 note 61. 

25. CaL—People v. Ching Hing 
Chang, 16 P. 201, 74 C. 889. 

70 C.J. p 480 notes 99, 6 . 

ownership of vehicle 
In prosecution for sale and deliv¬ 
ery of marijuana, court had the right 
to excuse defendant's witness, at re- 
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quest of district attorney and while 
such witness was under cross-exam¬ 
ination, to go to his office and return 
with the official records showing who 
owned automobile bearing certain li¬ 
cense number, and court's permitting 
such witness to testify thereafter 
under further cross-examination, 
rather than as state's witness, was 
not error. 

La.—State v. Elias, 89 So.2d 230 
La. 498. 

26. N.J.—State v. Cerllgione, 48 A. 
2d 846, 134 N.J.Law 617—State v. 
Cerligione, 44 A2d 660, 183 N.J. 
Law 424, affirmed 48 A2d 846, 134 
N.J.Law 617. 

FlalntUf’s witness asked, to slate de¬ 
fendant’s case 

I A witness who is called by plain- 
tlfC to state a particular fact cannot 
be led to make a full statement of 
defendant's case which has not then 
been opened to the court and jury. 

Pa.—^Farmers' Bank v. Strohecker, 9 
Watts 287. 

27. Conn.—^Pahey v. Clark, 3 A.2d 
313, 126 Conn. 44, 120 AL.R. 517. 

Miss.—Griffin v. State, 166 So. 652, 
171 Miss. 70. 

N.J.—^Kleman v. Mauer, 80 A.2d 116, 
13 N.J.Super. 18. 

70 C.J. p 480 note 8 . 

Bzaxnlnatlon held improper 

In a suit involving a motor vehicle 
accident where the police officer who 
investigated the accident and talked 
with the motorist did not see the 
accident, an examination of the po¬ 
lice officer by the court and by coun¬ 
sel as though the officer had seen 
the accident was improper. 

IlL—^Bezouskas v. Kruger, 19 N.B. 
2d 116, 298 IlLApp. 462. 

28. Mich.—Kenyon ▼. Woodruff, 83 
Mich. 310. 

70 C.J. p 480 note 9. 

29. Wis.—Olson V. Sol verson, 38 N. 
W. 329, 71 Wis. 663. 
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objection, to state to counsel what the court regards 
the correct question or inquiry.^O 

The propriety of the examination of a witness 
is within Ae discretion of the trial judge,and it 
is within the trial judge's discretion to permit ques¬ 
tions which fall within the scope of permissible in¬ 
quiries ordinarily asked when a witness is first 
called to the stand.^2 Such questions may be al¬ 
lowed for the purpose of putting the witness at his 
ease,33 and to furnish a general background from 
which the credibility of the witness may be deter- 
mined.^^ Thus, a witness may be asked the num¬ 
ber of children he has, and their ages,^^ or he may 
be asked to state his present and past occupation or 
activity.36 Where the party who produces a wit¬ 
ness is aware that the credibilily of the witness is 
likely to be the subject of attack on cross-examina¬ 
tion, the party may anticipate the cross-examina¬ 
tion,^ 7 and may properly elicit unfavorable testi¬ 
mony on direct examination.^^ 

The court may require the witness to confine his 
answers to the questions asked,^^ and to answer 
truthfully all relevant questions^® which do not tend 
to incriminate him or violate some other of his legal 
rights.^^ It may not constitute a fatal error for 
the trial court voluntarily to direct witnesses not 
to answer improper questions to which no objection 
has been noiade.^^ 


Where the recall of a witness is entirely discre¬ 
tionary with the court, a remark that he would not 
have permitted the witness to be recalled if he had 
known what his testimony would be does not violate 
a statute forbidding trial judges from giving an 
opinion as to whether a fact is sufficiently proved.^3 

The court may caution a witness not to disclose 
his testimony to another witness.^^ 

Clarification of questions. Although the court 
may be under no duty to enlighten a witness as to 
the meaning of words which are used to elicit cer¬ 
tain information,^^ it is not improper for the trial 
court, on its own motion, to indicate to a witness 
what matters should be considered in answering a 
question,^® but the court should not say anything 
calculated to influence the testimony of a wit- 
ness,^7 and the court has no power to change the 
question to a witness after it has been answered 
by him.^® 

Compelling testimony. It is the duty of the trial 
judge to compel a recalcitrant witness to testify,^® 
and the trial judge may command a witness to an¬ 
swer a question which he has attempted to evade.®® 

Conduct of witnesses. In order that the trial may 
proceed in an orderly manner,®^ it is proper for the 
court to control and regulate, within reason, the 
conduct®^ and demeanor®® of witnesses, and in do- 


30. Iowa.*—’Britton v. Des Moines* 
etc., R. Co., 13 N.W. 710, 59 Iowa 
540. 

70 C.J. P 476 note 52. 

31. Tenn.—Coffee v. State, 216 S. 
W.2d 702, 188 Tenn. 1. 

32. Conn.—^BryaJit v. Scribner, 60 
A.2d 174, 134 Conn. 678. 

.asking* witnesses to speU names 
The action of state’s attorney in 
asking certain witnesses, most of 
whom had names of foreign origin, 
to spell their names, was proper to 
enable the state’s attorney to ascer¬ 
tain whether such witnesses were 
the same as those testifying on for¬ 
mer trial. 1 

HI.— ^People V. Konkowskl, 39 N.E.2d 
13, 378 Ill. 616. 

33. Conn.—^Bryant v. Scribner, 60 
A.2d 174, 134 Conn. 678. 

34 Conn.—^Bryant v. Scribner, su¬ 
pra. 

Okh—Lawson v. Stemmons, 185 P.2d 
940, 199 OkL 335. 

Paots showing interest in oontxo- 
▼earsy 

“It is customary practice at the 
beginning of the examination of a 
witness to bring out facts to show 
his relation to or Interest in the 
controversy, and to do so tends to 
aid the Jury in giving proper credit 


to him. Such a practice is rather 
to be commended than condemned.” 
Conn.—State v. McLaughlin, 10 A.2d 
758, 760, 126 Conn. 257. 

35. Conn.—^Bryant v. Scribner, 60 
A.2d 174, 134 Conn. 678. 

33. OkL—^Lawson v. Stemmons, 185 
P.2d 940, 199 OkL 335. 

37. U.S.—IT. S. V. Vanco, aC.A.IlL, 
131 F.2d 123. 

38. XT.S.—IT. S. V. Vanco, supra. 
Conn.—State v. McLaughlin, 10 A.2d 

758, 126 Conn. 257. 

39. Vt.—State V. Truba, 93 A. 293, 
88 Vt. 557. 

70 C.J. p 475 note 36. 

4a U.S.—^U. S. V. Foster, I1.C.N.T., 
9 F.R.D. 367. 

Cal.—^Whitlow v. Superior Court of 
Cal., in and for Ventura County, 
196 P.2d 590, 87 C.A.2d 175. 

70 C.J. p 475 notes 85, 37, 39. 

41. Cal.—Whitlow V. Superior Court 
of Cal. in and for Ventura Coun¬ 
ty, supra. 

42. Neb.—South v. State, 196 N.W. 
684, 111 Neb. 383. 

43. N.C.—De Berry ▼. Carolina 
Cent. B. Co., 6 S.B. 723, 100 N.C. 
310. 

44 . Ga—^Broyles v. Prisock, 25 SJS. 
389, 97 Ga 643. 


45. Ind.—Johnson v. State, 167 N. 
E. 531, 201 Ind. 264. 

70 C.J. p 476 note 47. 

46. Iowa—^Britton v. Des Moines, 
etc., R. CO., 13 N.W. 710, 59 Iowa 
540. 

70 C.J. p 476 note 48. 

47. Ill.—Arts V. Robertson, 53 IlL 
App. 27. 

4a Iowa—^Pelaxnourges v. Clark, 9 
Iowa 1. 

49. Ark.—Scott v. State, 275 S.W. 

667, 169 Ark. 326. 

70 C.J. p 475 note 38. 

5a Iowa—State v. Farley, 53 N.W. 

1089, 87 Iowa 22. 

70 C.J. p 475 note 40. 

51. Mo.—State v. Brotherton, 266 S. 
W.2d 712. 

52. Mo.—State v. Brotherton, su¬ 
pra—State V. Barnes, 29 S.W.2d 
156, 158, 325 Mo. 545. 

Canon 23 of the Canons of Profes¬ 
sional ZUhlos adopted by the Ameri¬ 
can Bar Association states the cor¬ 
rect rule for an attorney’s conduct 
toward a jury, and witnesses for 
both sides should be required to gov¬ 
ern their conduct with eaual pro¬ 
priety. 

Ind.—Woods V. States 119 N.E.2d 558, 
233 Ind. 320. 

53. Mo.—State v. Brotherton, 266 
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ing this the court is allowed a wide range of dis- 
cretion.54 The court may reprimand or punish an 
insolent witness, and take such steps as may be 
necessary to prevent a repetition of the insolent 
behavior,55 and when a witness becomes combative 
and generally exhibits a hostile attitude toward 
counsel, the court may and should caution the wit¬ 
ness to answer in a dispassionate and objective man¬ 
ner the questions propounded to him, and thence¬ 
forth see that he does so.® 5 

Consultation with attorney. A court is not re¬ 
quired to allow a witness to refuse to answer a 
proper question because the attorney for the wit¬ 
ness is not present in the court but it does not 
constitute an abuse of discretion for the court to 
allow a witness to consult with his attorney before 
giving his answer to a question.®^ 

Time for determination of questions. Questions 
with respect to the mode of examining a witness or 
telating to the scope of interrogation allowable in 
the examination should be raised and disposed of 
while the witness is on the stand.®® 

h. Mode and Manner of Examination 

Th© trial court Is vested with a wide discretion with 
respect to the mode or manner of examining witnesses. 

The trial judge is required to see that the ex- 


98 C.J.S. 

amination of the witnesses is conducted in such a 
manner as to discover the truth without taking 
any unfair advantage.®® The mode or manner in 
which witnesses may be examined ordinarily is 
subject to the discretion of the trial court,and 
this is particularly true where the attitude of a wit¬ 
ness is obviously antagonistic.®^ The trial judge 
should do what appears to be necessary to relieve 
a witness from fear or nervousness to the end that 
the truth may be revealed,®® and when a witness 
shows that he is unwilling to testify, the court may 
direct him to stand aside for a few minutes to col¬ 
lect his thoughts.®^ The examination of a witness 
who is of tender years should be carefully con¬ 
ducted and kept within range of the child’s mind,®® 
and the child should, as far as possible, be permitted 
to tell what he saw and heard in his own language.®® 

Conduct of counsel. The conduct of counsel while 
examining witnesses is within the control of the 
trial judge,®7 and when necessary to do so, the 
trial court may properly reprove counsel in its 
examination of witnesses in order to keep the trial 
within some bounds or limit.®® The discretion in 
controlling the conduct of counsel toward the wit¬ 
nesses will not be interfered with unless some 
gross outrage to the complaining party and resulting 
damage to his case plainly appears.®® 


S.W.2d 712—State v, Barnes, 29 S. 
W.2d 156, 325 Mo. 545. 

64. Mo.—State v. Brotherton, 266 
S.W.2d 712—State v. Barnes, 29 S. 
W.2d 156, 325 Mo. 545. 

Kature axLd degree of coatcol by 
the court of the conduct of witnesses 
during the course of the trial Is a 
matter addressed to the discretion of 
the trial judge. 

U.S.—Henderson v. U. S., C.A.Tenn., 
204 F.2d 126. 

56. Colo.—^May v. People, 236 P. 
1022, 77 Colo. 432. 

70 C.J. P 475 note 34. 

56 ^ Pa.—Commonwealth v. Mc- 
Keithen, 44 A.2d 282, 353 Pa. 85. 

57. Cal.—Whitlow v. Superior Court 
of Cal., in and for Ventura County, 
196 P.2d 690, 87 C.A.2d 175. 

58. La.—State v. Grayson, 72 So.2d 
457, 225 La. 142. 

58. Tex,—^Holbert v. State, 9 Tex. 

App. 219, 35 Am.R. 738. 

70 C.J. p 481 note 18. 

60. Pa.—Commonwealth v. Sallade, 
97 A.2d 628. 374 Pa. 429. 

70 C.J. p 475 notes 28, 29. 

61. U.S.—Peutralle v. U. S., CLA 
Ga., 209 P.2d 169. 

Cal.—^People v. Urrutia, 137 P.2d 48, 
58 C.A.2d 468—Whitfield v. De- 
hrincat, 123 P.2d 591, 50 O.A.2d 
889. 


Ill,—Brooks, for Use of Seiden v. 
Hartford Acc, & Indem. Co. of 
Hartford, Conn., 13 N.B.2d 104, 
293 Ill.App. 635. 

Mo.—State v, Shelton, 174 S.W.2d 
202, 351 Mo. 799. 

Ohio.—Rhude v. Ed. G. Koehl, Inc., 
88 N.E,2d 269, 85 Ohio App. 223. 
Tenn,—Coffee v. State, 216 S.W.2d 
702, 188 Tenn. 1. 

Va.—Butler v. Parrocha, 43 S.E.2d 
1, 186 Va, 426. 

Wyo.—Benham Const. Co. v. Rentz, 
238 P.2d 927, 69 Wyo. 176. 

71 C,J. p 477 note 66. 

Improper method of provliig speed 
In questioning a witness as to the 
speed at which a person walked, it Is 
improper for counsel to walk in the 
presence of the jury and the wit¬ 
ness, and ask if the person walked 
as fast as that. 

Ala.—Linehan v. State, 21 So. 497, 
113 Ala. 70. 

62. Mo.—State v. Shelton, 174 S.W. 
2d 202, 351 Mo. 799. 

Pa.—^Drulyk v. Woltz, Com.Pl., 28 
Del.Co. 318. 

63. N.M.—State v. Romero, 285 P. 
497, 34 N.M. 494. 

70 C.J. p 476 note 46. 

64. Iowa.—State v. Gillett, 61 N.W. 
169, 92 Iowa 527. 

I 70 C.J. p 476 note 45. 
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65. Ala.—Jackson v. State, 193 So. 
417, 239 Ala. 38. 

66. Ala.—^Jackson v. State, supra. 

67. Mo.—Steltemeier v. Barrett, 122 
S.W. 1096, 146 Mo.App. 534. 

70 C.J. p 476 note 51. 

Control of government counsel 
Nature and degree of control by 
the court of the conduct of govern¬ 
ment counsel during the course of 
the trial is a matter addressed to 
the discretion of the trial Judge. 
U.S.—^Henderson v. XJ. S., C.A.Tenn., 
204 P.2d 126. 

Time in which to answer 

It is the duty of the court to see 
that an orderly examination is con¬ 
ducted, and that the witness is not 
unduly hastened, and even though 
counsel has given the witness suffi¬ 
cient time in which to answer his 
question, if the court did not think 
the time was sufficient no error will 
be presumed in the discretion used 
by the court to require what it 
thought was sufficient time for the 
witness to answer. 

Ala.—^Birmingham R., etc., Co. v. El- 
lard, 33 So. 27G, 135 Ala. 433. 

68. U.S.—Rice V. U. S., C.C.A.N.T.. 
35 F.2d 689, 697, certiorari denied 
50 S.Ct 24$, 281 U.S. 730, 74 L.Ed. 
1146. 

69. Ga.—^Rider v. State, 27 S.E.2d 
667, 196 Ga. 767. 
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SxcLmination in open court. As a general rtile a 
witness should be examined in open court,70 and 
that they are so examined has been held not to 
violate any constitutional rights of parties to a 
secret hearing.^l 

Sequence of questions and answers. In the exer¬ 
cise of his control over the examination of wit¬ 
nesses, it may become the duty of the presiding 
judge to allow a witness to finish a proper answer 
to a proper question before being pressed with an¬ 
other question,72 and the court may properly re¬ 
fuse to allow the examination of a witness to be 
interrupted by questions interposed by the opposite 

party.^3 

Use by examiner of statements or other writings. 
In examining a witness it may be proper to call the 
attention of the witness to a solemn statement which 
he put into the record and ask him to explain it;74 
and where, in a criminal case, the court, on defend¬ 
ant's objection, excluded a statement purporting to 
be the statement of defendant at the examining tri¬ 
al, it was nevertheless held not error to permit the 
district attorney to read questions to defendant from 
the statement.'^® It is unnecessary that counsel first 
read a paper to which he refers in examining a wit¬ 
ness and where counsel has asked a reluctant 
witness leading questions while apparently reading 
from a statement or memorandum, there is no error 
in refusing the adverse counsel permission to see the 


document.77 

Under a statute providing that no witness in any 
preliminary hearing or in any criminal judicial 
proceeding shall be examined concerning a written 
statement formerly made unless it first be shown 
that at the time the statement was made the vnt- 
ness was given an exact copy of it, it has been 
held that it is not necessary to satisfy the statute 
that the written copy be furnished the witness eo 
instante, and the requirement of the statute is satis¬ 
fied if the copy is furnished to the witness within 
a reasonable time after it was made.^S Further¬ 
more, such state only applies to the person making 
the written statement, and does not apply to any 
other person who may be examined concerning the 
statement.7® 

Where attorney is witness. Where an attorney 
in a case becomes a witness, he ordinarily becomes 
subject to the same rules as those governing the ex¬ 
amination of other witnesses.^<^ 

c. Length and Extent of Examination 

In the exercise of Its discretion, the trial court may 
control the length and extent of the examination of a 
witness. 

In preventing unnecessary delay of the trial, 
the trial judge, in the exercise of sound discretion, 
may control the length^i and extent^s of the ex¬ 
amination of a witness, especially where the exami¬ 
nation is with respect to collateral matters such 


70. Ala«—Olive v. Adams. 60 Ala. 
373. 

70 C.J. p 477 note 67. 

71- N.T.—^In re Marcus, 248 N.T.S. 
219, 139 Misc. 675, affirmed 247 N. 
Y.S. 1008, 232 App.Div. 731, appeal 
dismissed 175 N.E. 344, 255 N.Y. 
630. 

70 C.J. p 477 note 68. 

72. N.C.—State v. Scott, 80 N.C. 
365. 

S.C.—State V. Bradley, 41 S.E.2d 608, 
210 S.C. 76. 

73. Idaho.—State v. Davis, 206 P.2d 
271, 69 Idaho 270. 

Wis.—Howland v. Jenks, 7 Wis. 67. 
Refusal to pexmlt voir dlxe ezamina- 

tiOXL 

(1) The disallowance of voir dire 
examination of witness is within 
sound discretion of the court, and 
such discretion will not be revised 
on appeal unless it clearly appears 
to have been improperly exercised. 
Ala.—Stewart v. State, App., 88 So. 

2d 580. 

(2) Where witness stated on di¬ 
rect examination he would have to 
check his books before answering 
question, refusal to permit defend¬ 
ant's counsel to examine witness on 
voir dire with respect to knowledge 


of records, since witness could be j 

cross-examined at proper time, was 

discretionary. 

Ala.—Kent v. State, 41 So.2d 194, 34 
Ala.App. 443, certiorari denied 41 
So.2d 197, 252 Ala. 371. 

74. Iowa.—Rosenthal V. Bilger, 63 
N.W. 265, 86 Iowa 246. 

70 C.J. p 478 note 73. 

75. Tex.—Wllborn v. State, Cr., 64 
S.W. 1058. 

76. Iowa.—Bohen v. North Ameri¬ 
can Life Ins. Co., of Chicago, 177 
N.W. 706, 188 Iowa 1349. 

70 C.J. p 478 note 75. 

77. Tex.—Robinson v. State, Cr., 49 
S.W. 386. 

78. S.C.—State v. Jones, 91 S.E.2d 
1, 228 S.C. 484. 

79. S.C.—State V. Jones, supra. 

80. Pa.—Griffith v. Bergdoll, Com. 
PL, 33 DeLCo. 433. 

Va.—^Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713. 

70 C.J. p 478 note 71. 

81. U.S.—^U. S. V. Stoehr, D.C.Pa., 
100 F.Supp. 143, affirmed, C.A, 196 
F.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied Stoehr v. U. S., 73 S.Ct. 
28, 344 U.S. 826, 97 L.Ed. 643. 

Cal.—^McClure, on Behalf of Caruth- 
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ers V. Donovan, 205 P.2d 17, 33 C. 
2d 717. 

70 C.J. p 479 note 89. 

82. U.S.—Long v. U. S., C.C.A.Okl., 
160 F.2d 706. 

Ark.—^Dobbs v. State, 86 S.W.2d 694, 
191 Ark. 236. 

Ga.—^Dorsey v. State, 36 S.E.2d 178, 
73 Ga.App. 271. 

Kan.—^Hillebrand v. Board of County 
Com’rs of Johnson Co., 304 P.2d 
617, 180 Kan. 348. 

Md.—Schreiber v. Pacific Coast Fire 
Ins. Co., 75 A.2d 108, 196 Md. 639, 
20 A.L.R.2d 951. 

Mo.—State v. Shelton, 174 S.W.2d 
202. 351 Mo. 799. 

N.J.—State v. Cerligione, 44 A.2d 
660, 133 N.J.Law 424, affirmed 48 
A.2d 846, 134 N.J.Law 617—Chiesa 
V. Public Service Coordinated 
Transport, 24 A.2d 369, 128 N.J. 
Law 69—Fielder v. Friedman, 12 
A.2d 897, 124 N.J.Law 514. 

Tenn.—Coffee v. State, 216 S.W.2d 
702, 188 Tenn. 1. 

Tex.—^Floyd v. State, Civ.App., 296 
S.W.2d 523. 

70 C.J. p 479 note 90. 

83. Mass.—^Robinson v. Cutter, 40 
N.E. 112, 163 Mass. 377. 

1 70 C.J. P 479 note 91. 
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as testing the credibility of the witness,and, in the 
absence of abuse, there will be no interference with 
the exercise of this discretion.*® In the exercise 
of his discretionary power, the trial judge may con¬ 
fine the examination of a witness within reasonable 
limits,*® and may restrain useless, unnecessary, and 
prolonged examination,*^ and may limit the num¬ 
ber of questions that may be asked on a given 
point.** The court may terminate an examination 
when it is convinced that all the facts have been 
fairly presented,** and that further examination 
would be futile,*® and it is particularly important 
that this should be done where the case is of long 
duration.*! Furthermore, if in the exercise of 
sound judicial discretion the trial judge believes 
that further examination of a witness should be 
terminated, he may do so even though no objection 
is urged by opposing coimsel.** 

If a witness has told all that he knows about the 
subject under investigation, the court may exclude 
further questions on that subject,** indeed, it may 
be the duty of the trial judge to stop the examina¬ 
tion of a witness who has stated that he knows 
nothing more about the matter under consideration 
than that to which he has already testified.*^ How¬ 
ever, before the court may foreclose the further 
development of a subject because of statements by 
the witness indicating a lack of knowledge of the 
subject, the statement by the witness must constitute 
a definite and conclusive admission or showing of 
lack of knowledge,*® and equivocal statements of 


lack of knowledge are not sufficient to permit the 
court to foreclose the further development of the 
subject.*® 

Latitude in examination of witnesses. Subject to 
the general rule discussed infra § 368 that a party 
is not ordinarily entitled to cross-examine his 
own witnesses, the latitude allowed counsel in ex¬ 
amining his own witnesses is within the discretion 
of the trial court ;*7 but where the circumstances 
are such that a party is compelled to call hostile 
witnesses to the stand, considerable latitude should 
be permitted.** Much liberality is usually allowed 
in the conduct of the examination when a party calls 
his adversary to the stand,** and usually it is proper 
to allow such an examination as will elicit the facts.! 
A greater latitude is usually permitted in the intro¬ 
duction of evidence and in the examination of wit¬ 
nesses to show fraud than is allowed in cases gen¬ 
erally ;* but even where fraud is in issue, unlimited 
examination of witnesses should not be permitted,* 
and the trial judge is not required to receive im¬ 
material or incompetent testimony, or testimony 
which has no bearing on the questions involved.** 

A wide latitude of examination should also be 
allowed to a party who has to prove a negative.® 

d. Protection of Witnesses 

It Is the duty of the trial court to protect witnesses 
against efforts to intimidate or unfairly discredit them. 

It is the traditional role of the trial judge to pro¬ 
tect the witnesses,® to protect them against efforts 


at N.X—Chiesa v. Public Service 
Coordinated Transport, 24 A.2d 
869, 128 N.J.L.aw 69. 

85. N.J.—^Fielder v. Friedman, 12 A. 
2d 897, 124 N.J.Law 614. 

88. Cal.—City of Loa Angelas v. 
Frew, 294 P.2d 1073, 139 C.A.2d 
859—^People v. Serpa, 164 P.2d 6, 
67 CjL2d 327. 

Tenn.—^Turner v. State, 219 S.W.2d 
188. 188 Tenn. 312. 

87. Ga.—Hlder v. State, 27 S.E.2d 
667, 196 Ga. 767. 

Lia.—State v. Sauls, 77 So.2d 8, 226 
Lsl 694—State v. Coffil, 62 So.2d 
651, 222 La. 487—State v. Rodri- 
gruez, 40 So. 438, 115 La. 1004. 

70 C.J. p 479 note 93. 

88. CaL—^People v. Serpa, 154 P.2d 
6, 67 CJl.2d 327. 

70 C.J. p 480 note 97. 

89. U.S.—^IT. S. V. Kretske, CLA.I1L. 
220 F.2d 785, reversed on other 
firrounds 76 S.Ct 61, 360 U.S. 807, 
100 L.Ed. —— —^U. S. V. Lawlnshi, 
C.A.I11., 196 F.2d 1. 

Jelke V. U. S., 255 F. 264. 

70 C.J. p 480 notes 94, 95. 

8a U.S.—U. S. V. Coplon, CJLN.T., 
185 F.2d 629, 23 A.L.R.2d 1041, cer¬ 


tiorari denied 72 S.Ct 362, 342 U.S. 
920, 96 L.Ed. 690. 

9L U.S.—U. S. V. Coplon, supra. 

92. La.~State v. Coffll, 62 So.2d 661, 
222 La. 487. 

93. Fla.—^Tampa Drug Co. v. Berg¬ 
er, 67 So. 97, 68 Fla. 344. 

IlL—Larabee v. Larabee, 88 N.E. 
1037, 240 lU. 676. 

9t Tex.—San Benito Bank & Trust 
Co. V. Wait, Civ.App., 300 S.W. 669. 
70 CX p 480 note 4. 

95- Mo.—^Prlce v. Schnitker, 239 S. 
W.2d 296, 861 Mo. 1179. 

96. Mo.—^Frlce v. Schnitker, supra. 

97. N.H.—^Berounsky v. Ogden, 21 
A.2d 838, 91 N.H. 424. 

96. N.T.—In re Gallo’s Will, 299 N. 

T.S. 497, 252 App.Div. 861. 

70 C.X p 481 note 17. 

99. Wash.—^Miller v. Denman, 96 P. 
67, 49 Wash. 217, 16 L.R.A.,N.S., 
848. 

L IlL—North American Restaurant, 
etc.. House v. McElUgott, 81 N.E. 
388. 227 la 317. 

70 C.X p 481 note 16. 

2. Pa.—Commonwealth ex reL 
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I Saunders v. Saunders, 38 A2d 730, 
I 155 Pa.Super. 393. 

[ Wash.—Biel v. Union Fuel & Ice 
Co., 177 P. 818, 106 Wash. 41. 

3. Mich.—^Lewis v. Whitney, 213 N. 
W. 456, 467, 238 Mich. 74. 

4. Mich.—^Lewis v. Whitney, supra. 

5. Mich.—^Anderson v. Russell, 34 
Mich. 109. 

Absentee of soiuid signals 
Where witnesses testify as to ab¬ 
sence of warning signals of train’s 
approach, they should be examined 
and cross-examined as to their at¬ 
tentiveness at the time and ability to 
hear signals if given. 

Pa.—^Kindt v. Reading Co., 43 A.2d 
146, 362 Pa. 419, 162 AL.R. 1. 

6. U.S.—Bernal-Zazueta v. U. S., C. 
ACal., 226 F.2d 60. 

Witness entmed to same poroteotlon 
as litigant 

Any witness appearing in court is 
entitled to the protection accorded 
to that witness by the laws of the 
land. One of those rules of law is 
that every person is presumed to be 
innocent xmtll in a proper case the 
evidence shows beyond a reasonable 
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to intimidate or unfairly discredit them,'^ and from 
unfair treatment by counsel.^ The court is under 
a duty to interfere, regardless of objection, in order 
to protect a witness from being brow-beaten, in¬ 
sulted, or intimidated by counsel.* 

§ 318. Repetition and Correction of Testi¬ 
mony 

a. Repetition of testimony 

b. Explanation or correction of testi¬ 

mony 

a. Repetition of Testimony 

The trial Judge may properly restrain the unneces¬ 
sary repetition of testimony. 

Although the trial judge may, during the ex¬ 
amination of a witness, properly restrain the im- 
necessary repetition of testimony^* and may proper¬ 
ly state that a question has been sufficiently an¬ 
swered when such is the case,ii if it appears to the 
court that a juror has failed to hear the evidence 
given by a witness, the latter should be required to 
repeat his evidence, or such part thereof as the juror 
has failed to hear.i* Whether or not a witness 
may be permitted to repeat some of his testimony 


usually rests in the sound discretion of the court,^* 
and the repetition of testimony, although improper, 
may not be fatal, where serious prejudice does not 
result.i^ 

b. Explanation or Correction of Testimony 

For the purpose of presenting true and accurate 
evidence, a witness may be permitted to modify, correct, 
OP explain his testimony; and It Is for the trial judgie 
in the exercise of judicial discretion to determine whether 
the testimony should be modified, corrected, or explained. 

A witness always has the right to modify his 
statement when truth or accuracy requires,^® and 
whenever he has given an erroneous impression with 
respect to the facts of which he has spoken, he 
should be allowed to make the required correction 
or explanation.^® As a general rule a witness 
should be permitted to explain facts in evidence 
from which a wrong inference or conclusion is like¬ 
ly to be drawn without an explanation,and where 
there are discrepancies in the testimony or state¬ 
ments of a witness, it is proper to permit him to 
state the reasons thereforand it is for the 
trial judge, in the exercise of his judicial discretion, 
to determine whether a witness may be permitted 
to explain^* or correct*® the testimony previously 


doubt that he is guilty. Because an 
individual is charged by grand jury, 
or appears in court as a defendant in 
a criminal case, is no indication 
whatever that he has committed any 
crime. A witness appearing in court 
on behalf of any party to an action 
is entitled to the same protection as 
any of the litigants. 

Wash.—State v. Goodwin, 186 P.2d 
936, 29 Wash.2d 276. 

Witness testlfyliig for govenunent 
Fact that a witness has testified 
for the government does not free 
the court from the obligation of pro¬ 
tecting witness. 

U.S.—^Bernal-Zazueta v. V, S., C.A 
Cal.. 226 P.2d 60. 

Prom prolonged and needless exam¬ 
ination 

N.C.—State v. Stone, 86 S.E.2d 704, 
226 N.C. 97. 

7. Cal.—^People v. Corlett, 163 P.2d 
596, 67 C.A.2d 33, rehearing denied 
163 P.2d 964, 67 C.A2d 33. 
a Ariz.—Judd v. State. 16 P.2d 720, 
41 Ariz. 136. 

70 C.J. p 476 note 80. 

9. Mich.—Bales v. Evans, 148 N.W. 
790, 792, 182 Mich. 888. 

10 . Ga.—^Durrett v. McWhorter, 129 
S.E. 870, 161 Oa. 179. 

70 C.J. p 481 note 20. 

Repetition of auestlons see infra § 
842. 

Adoption of testimony 

In action arising out of automobile 
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coUlslon wherein passengers in one 
automobile, the driver of which was 
hilled in collision, sought recovery 
for their injuries and administratrix 
of such driver filed cross complaint 
against employer of other driver. It 
was not error for trial court to al¬ 
low administratrix In proving her 
case to adopt testimony of passen¬ 
gers’ witnesses to avoid repetition of 
questioning even though administra¬ 
trix had had privilege of cross-exam¬ 
ining them. 

Ark.—Southern Nat. Ins. Co. v. Wil¬ 
liams, 277 S.W.2d 487, 224 Ark. 
938. 

11. Ill.—^Hlghley v. Metzger, 68 N. 
B. 407, 187 Ill. 237—Chicago City 
R. Co. V. McLaughlin, 34 N.B. 796, 
146 Ill. 363. 

12 . Neb.—Haddix v. State, 107 N.W. 
781, 76 Neb. 869. 

13. Cal.—^Robinson v. Kelly, 212 P. 
2d 921, 95 CA.2d 320. 

14. Cal.—Gladstone v. Fortier, 70 P. 
2d 256, 22 C.A2d 1. 

1& Vt—Ackerman v. Kogut, 84 A. 
2d 131, 117 Vt 40—Piper v. Oak¬ 
land Motor Co., 109 A. 911, 94 Vt 
211 . 

16. Vt—Ackerman v. Kogut 84 A. 
2d 131, 117 Vt 40—Piper v. Oak¬ 
land Motor Co., 109 A 911, 94 Vt 
211 . 

17. Mich.—Peopio v. Babcock, 8 N. 
W.2d 866, 801 Mich. 618. 

17. 


18. Mich.—^People v, Babcock, 8 N. 
W.2d 866, 301 Mich. 618. 

adddle of the road 
Where defendant testified that his 
motor vehicle struck plaintiff while 
plaintiff was in the middle of the 
road, since there was opportunity 
for confusion of thought on the part 
of the witness between the middle 
of the road and the middle of de¬ 
fendant’s lane of traffic, it was not 
error to permit the witness to ex¬ 
plain, and if necessary, correct the 
statement he liad first made. 

Vt.—Taylor v. Mayhew, 196 A 249, 
109 Vt. 251. 

19- U.S.—^U. S. V- Stoehr, B.C-Pa-, 
100 F.Supp. 143, affirmed CA., 196 
F.2d 276, 33 AL.R.2d 836, certio¬ 
rari denied Stoehr v. XJ. S., 73 S.Ct 
28, 344 U.S. 826, 97 L.Ed. 643. 

Vt.—Taylor v. Mayhew, 196 A 249, 
109 Vt. 261. 

Explanation or correction of former 
testimony or statements see infra 
S 364. 

Refusal to allow witness to define 
word 

Word “immaterial” is not a word 
of art, even at law, and, therefore, 
trial judge’s refusal to permit wit¬ 
ness to define his use of such a word 
was not error. 

U.S.—Giffln V. Enslgm, CAJPa., 234 F. 
2d 807. 

80. Vt-—^Taylor v. Mayhew, supra- 
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given. However, the witness, under the guise of 
explaining his answer to a question, should not be 
permitted to give otherwise incompetent testimony.^^ 

A witness who has given out an erroneous im¬ 
pression of the facts concerning which he is testify¬ 
ing has a right to make a correction in the presence 
of the jury,and a witness may be recalled for the 
purpose of making the explanation or correction,23 
or the correction may be made on re-direct examina- 
tion,24 If a witness who has made a mistake in 
his testimony cannot be recalled for the purpose of 
correcting such mistake, another person who knows 
how such mistake arose should be permitted to ac¬ 
count for it.25 Such correction is for the jury to 
weigh as a part of the credibility of the witness.^® 
Where the attention of the trial court is called to 
the fact that witnesses have been improperly ex¬ 
amined along a certain line, the court may correct 
the mistake by instructing the jury to disregard the 
evidence admitted along that line and by permitting 
the witnesses to be reexamined on the correct 
theory.27 There is no reason why a witness should 
not be permitted to substitute another word for a 
slang term so as to make his meaning clearer.28 
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§ 319. Notice to Witness of Purpose of In¬ 
quiry 

A person summoned to appear as a witness is en¬ 
titled to notice of the purpose of the inquiry before being 
called on to testify. 

A witness who is summoned to appear before ex¬ 
amining authorities before he is called on to testi¬ 
fy is entitled to reasonable information as to the 
purpose of the inquiry,^® 

§ 320. Oath or Affirmation 

a. In general 

b. Manner and mode of administering 

oath 

c. Time and frequency of swearing 

d. Child witness 

e. Effect of failure to swear and waiver 
a. In General 

It Is generally required that a witness be sworn to tell 
the truth before being permitted to testify; but he may 
be permitted to testify on affirmation without taking the 
oath if a valid reason for so doing exists. 

Ordinarily, before a witness is allowed to give 
his testimony, he must be sworn to tell the truth,20 
and the requirement that the witness be sworn ob¬ 
tains even though the witness is the trial judge,2i 


21. Mo,—^In re Armory Site in Kan¬ 
sas City. 282 S.W.2d 464. 

22. N.H,—Berounsky v, Ogden, 21 
A.2d 838, 91 N.H. 424. 

70 C.J. P 481 note 23. 

23. Vt.—Taylor v. Mayhew, 195 A. 
249, 109 Vt. 251. 

70 C.J. p 481 note 23 [c]. 

24. N.H.—^Berounsky v. Ogden, 21 
A.2d 838, 91 N.H. 424. 

25. Or.—^Willis v. Horticultural 
Fire Relief of Oregon, 162 P. 259, 
77 Or. 621. 

28. Tex.—^Teutonia Ins. Co. v. Tobi¬ 
as, Civ.App., 146 S.W. 251. 

70 C.J. p 481 note 25. 

27. Ky.—Chesapeake & O. Ry. Co. v, 
Stein, 134 S.W. 1169, 142 Ky. 616. 
70 C.J. p 481 note 26. 

23. “Prostitution.” for “hustled” 
XJ.S.—Shama v. U. S., C.C.A.Iowa, 94 
F.2d 1, certiorari denied 58 S.Ct. 
1037, 304 U.S, 68, 82 L.Ed. 1633. 

29. Conn.—^McCarthy v. Clancy, 148 
A. 561, 110 Conn. 482. 

70 C.J. p 481 note 27. 

30. U.S.—Overfleld v. Pennroad 
Corp., D.C.Pa., 42 F.Supp. 586, 
opinion supplemented 48 F.Supp. 
1008, affirmed, C.C.A., 146 F.2d 889. 

Mid-City Bank & Trust Co. v. 
Reading Co., D.C.N.J., 3 F.R.D, 320. 
Cal.—^In re Da Roza’s Estate, 186 P. 

2d 726, 82 C.A.2d 560. 

HI.—Coombs V. Board of Fire & Po¬ 


lice Com’rs of City of Bast St. 
Louis, 106 N.E.2d 145, 347 IlLApp. 
78. 

La.—^Interdiction of Escat, 19 So. 2d 
96, 206 La, 207. 

Mich.—Mettetal v. Hall, 284 N.W. 

698, 288 Mich. 200. 

Mo.—^Bartlett v. Kansas City Public 
Service Co„ 160 S.W.2d 740, 349 
Mo. 13, 142 A.L.R. 666. 

Neb.—In re Godden, 63 N.W.2d 151, 
158 Neb, 246—^Pope v. Tapelt, 60 
N.W,2d 352, 165 Neb. 10—Scherz v. 
Platte Valley Public Power & Irr. 
Dist., 37 N.W.2d 721, 151 Neb. 415. 
N.T,—^Napiearlski v. Pickering, 106 
N.Y.S.2d 28, 278 App.Div. 456, mo¬ 
tion denied 105 N.B.2d 492, 303 
N.Y. 905—Croissant v. Doscher, 278 
N.Y.S. 947, 244 App.Div. 736. 

Palmier! v. Salsimo Realty Co., 
115 N.Y.S,2d 88, 202 Misc. 251. 

Pa.—City of New Castle v. Casac- 
chia, 58 Pa.Dist. & Co. 184, 5 Law. 
L.J. 224, 95 Pittsb.Leg.J. 56. 
Tex.—Elg V. State, 84 SW.2d 237, 129 
Tex.Cr. 29. 

Wis.—^Jacobson v. Bryan, 12 N.W.2d 
789, 244 Wis. 359—Rubin v. State, 
216 N.W. 613, 194 Wis. 207. 

70 C.J. p 482 note 30. 

Buie of court 

In enacting pursuant to statute a 
rule of court requiring that all wit¬ 
nesses be sworn before testifying, it 
was not contemplated that the rule 
would require the rejection of the 
testimony of a witness for want of 
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an oath if the witness would have 
been competent to testify without 
oath when the rule was adopted. 

Wis.—State ex rel. Shields v. Port- 
man, 6 N.W.2d 713, 242 Wis. 6. 

Purpose of oath 

The object of rule requiring wit¬ 
ness to take an oath is to affect 
conscience of witness and thus com¬ 
pel him to speak the truth, and also 
to lay him open to punishment for 
perjury in case he willfully falsifies. 
N.D.—Tice v. Mandel, 76 N.W.2d 124. 

Sound moving picture of defendant 
making voluntary confession was ad¬ 
missible, as against contention that 
it was unsworn testimony. 

Cal.—^People v. Hayes, 71 P.2d 321, 
21 C.A.2d 320. 

31. Tex.—Howell v. State, 176 S.W. 

2d 186, 146 Tex.Cr. 454. 

70 C.J. p 482 note 30 [h]. 

Proceeding to correct record 

There should be, In a proceeding 
to correct a record of sentence al¬ 
leged to be erroneous, in the absence 
of clear stipulation or admission by 
the affected party as to the original 
fact, a judicial determination there¬ 
of, and where recourse to the memo¬ 
ry of the justice who imposed the 
sentence is necessary to prove the 
fact, he should be heard as witness, 
but not as judge and witness bothu 
D.C.—Downey v. U. S., 91 F.2d 223, 
67 App.D.C. 192. 
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counsel,32 a juror,33 or an interpreter;34 and it is 
necessary that witnesses be sworn although they are 
only to testify in a proceeding of an informal nature 
which is conducted under the authority of a juvenile 
court act.35 It does not constitute a valid ground for 
refusing to be sworn that the witness may be called 
on to give testimony which will tend to criminate the 

witness.33 

However, it is not necessary that a person be 
sworn who is not to give any testimony in the case, 
and who participates in the case merely to exhibit, 
by mechanical means, evidence already in the rec¬ 
ord,3 7 and, thus, a person who merely exhibits with 
a projector a film made by a witness is not required 

to be sworn.38 

It is generally recognized that a witness may be 
permitted to testify merely on affirmation without 
taking the oath,33 if some valid reason exists for so 
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doing,as where, because of religious belief, the 
witness has conscientious scruples against being 
sworn,and in such a case, in administering the 
affirmation, it is for the court to adopt appropriate 

words. 4 2 

In administering the oath to the witnesses it is 
not necessary to repeat the various names under 
which accused was indicted, but the repetition of 
such names is not necessarily erroneous.43 

b. Manner and Mode of Administering Oath 

The oath should be administered to witnesses in a 
dignified manner, and where statutory forms of oath are 
provided they are usuaiiy regarded as permissive or 
directory rather than mandatory. 

The swearing of witnesses should be done in a 
dignified manner.44 it is usual for the oath to be 
administered to the witness standing with uplifted 
hand,45 and he is asked if the evidence he shall 


32. Mont.—In re Ealcins’ Estate, 208 
P. 966, 64 Mont. 84. 

70 C.J. p 482 note 30 [c]. 
ProsecutixLST attorney 

Okl.—Fitzgerald v. State, 219 P.2d 
1024, 91 Okl.Cr. 437. 

70 C.J. p 482 note 30 [c] (3). 

Person assmuing role of counsel 
In a proceeding to determine the 
custody of children, there was no 
necessity that the Investigator for 
the welfare department should have 
been sworn as a witness in view of 
the fact that she declined to testify 
from her own knowledge and came 
nearer to assuming the role of coun¬ 
sel than that of witness. 

S.C.—Wilson V. Clary, 47 S,B.2d 618, 
212 S.C. 250. 

33. Neb.—Scherz v. Platte Valley 
Public Power & Irr. Dist., 87 N.W. 
2d 721, 151 Neb. 415. 

70 C.J. p 482 note 30 [d]. 

34. Oath to interpret truly 

Fla.—^Kelly v. State, 118 So. 1, 96 
Fla. 348. 

35. Neb.—In re Godden, 63 N.W.2d 
161, 158 Neb. 246. 

Cnstody of child 

In a proceeding authorized by 
juvenile court act for determination 
of custody of a child, interests of 
all parties concerned required that 
facts be shown by competent evi¬ 
dence, and it was improper for court 
to fail to observe the plain mandate 
of law requiring administering of 
an oath to all witnesses. 

Neb.—^In re Godden, supra. 

Person’s liberty involved 
While there are many cases such 
as those involving custody disputes 
between parents which may resolve 
themselves into conciliation hearings 
and in which unsworn statements 
may form proper basis for disposi¬ 
tion, in a case where liberty is In¬ 


volved a respondent is entitled to 
Insist that facts he presented hy wit¬ 
nesses who are under solemnity of 
an oath. 

D.C.—In re Sippy, Mun.App., 97 A. 2d 
455. 

3a U.S.—Shushan v. XT. S.. C.C.A. 
La.. 117 F.2d 110, 133 A.L.R. 1040. 

XT. S. V. Toner, D.C.Pa., 77 F. 
Supp. 908, reversed on other 
grounds, C.A., 173 F.2d 140. 

70 C.J. p 482 note 31. 

37. N.D.—^Tice v. Mandel, 76 N.W. 
2d 124. 

38. N.D.—Tice v. Mandel, supra. 

39. D.C.—Gillars v. U. S., 182 P.2d 
962, 87 XJ.S,App.D.C. 16. 

40. D.C.—Gillars v. XJ. S., supra. 
Witness who has no objection to 

being sworn cannot be allowed to 
testify under affirmation. 

N.J,—^Williamson v, Carroll, 16 N.J. 
Law 217. 

Court must be satisfied that the 
witness is one of a society who pro¬ 
fess to be conscientiously scrupu¬ 
lous of taking an oath before he can 
be admitted to testify on affirma¬ 
tion, instead of on oath. 

U.S.—^King V. Fearson, D.C., 14 F. 

Cas.No.7,790, 3 Cranch C.C. 435. 
PUferexLce between accused and wit¬ 
nesses 

In a criminal prosecution where 
accused and his witnesses stated 
that they believed neither in God, In 
any god, nor in the Bible, that they 
had no religious belief whatsoever, 
and that because of this mental at¬ 
titude they were conscientiously 
scrupulous of taking an oath, it was 
proper for the court to refuse to per¬ 
mit the witnesses to testify on af¬ 
firmation, but accused stood in a dif¬ 
ferent position since, under statutory 
provision, he had the right to testify, 
and to avoid denying this right ac¬ 
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cused should have been permitted to 
testify on affirmation. 

N.J.—State V. Levine, 162 A. 909, 109 
N.J.Law 603. 

41. D.C.—Gillars v. U. S., 182 F.2d 
962, 87 U.S.APP.D.C. 16. 

70 C.J. p 484 notes 61, 64. 

42. D.C.—Gillars v. XJ. S., supra. 
Affirmation under Federal Buies ot 

Civil Frooedure 

In a proceeding in a federal court 
where witnesses were prepared to- 
testify, but on religious grounds re¬ 
fused to take the oath or to “solemn¬ 
ly’' affirm to tell the truth, it was 
improper for the court to refuse to 
permit the witnesses to testify on an 
affirmation which did not use the- 
word “solemnly” since Rule 43(d) of 
the Federal Rules of Civil Procedure, 
28 XT.S.C.A., does not require that the 
word “solemnly” be used in the af~ 
firmation. 

U.S.—Moore v. U. S., Ill., 76 S.Ct 630, 
348 U.S. 966, 99 L.Bd. 763. 

43. N.T.—^People v. Everhardt, 11 N. 
E. 63, 104 N.Y. 591, 6 N.Y.Cr. 231, 
2 Silv.A. 506. 

44. Purpose of rule of court rela¬ 
tive to the swearing of witnesses 
was to substitute for the undignified 
way in which the oath was often ad¬ 
ministered a ceremonial administra¬ 
tion of the oath that would vest the 
taking of it with such dignity and 
solemnity as would impress the wit¬ 
ness with the obligation Imposed by 
It. 

Wis.—State ex rel. Shields v. Port- 
man, 6 N.W.2d 713, 242 Wis. 5. 

45. Tenn.—^Doss v. Birks, 11 
Humphr. 431. 

70 C.J. p 485 note 60. 

Failure to hold up hand not of con- 
troUing importance 
Ark.—^Hudson v. State, 179 S.W.2d. 
165. 207 Ark. 18. 
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five will be the truth, the whole truth, and nothing 
but the truth,46 followed by an invocation for God’s 
help.47 Where it appears that the performance of 
a particular ceremony will make the oath more bind¬ 
ing on the conscience of the particular witness, that 
ceremony may be included.46 A witness may be 
sworn, even though he denies belief in God, pro¬ 
vided he admits that an oath would be binding on 
his conscience.46 An objection that the witness 
should have been sworn in the mode prescribed by 
his particular religion is without merit, where it 
does not appear that he considered such method 
more obligatoiy than the mode prescribed by law,^^ 
and where the oath is administered to the witness 
in the customary form and the witness states that he 
considers it binding on his conscience, further ques¬ 
tions to the witness on this point are unnecessary 
and irrelevant.®^ 

Although the mode of swearing witnesses may be 
provided by statute,the statutory forms of oath 
may be regarded as permissive or directory rather 
than mandatory,the statutory form need not be 
followed with complete exactness,®^ and usually it 
is sufficient that the oath be in the form which will 
most likely elicit the truth®® or will be most bind¬ 
ing on the conscience of the witness.®® The correct 
and proper time to ask a witness whether a par¬ 
ticular form of oath is binding on his conscience is 
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previous to the administration of the oath.®*^ 

Person administering oath. Ordinarily, oaths may 
be administered to witnesses in open court either 
by the court or by others under the direction of the 
court,®® and if the oath is administered in the 
presence of, and at the direction of, the court, it will 
amount to the administering of the oath by the 
court;®® and the competency of the person who 
reads the words of the oath and does the ministerial 
part of its administration is immaterial.®® It is not 
usually required that the oath be administered to a 
witness by an attorney.®^ 

Presumptions. Where a witness takes an oath ad¬ 
ministered in the usual manner without objection, 
he may be presumed to have intended that his con¬ 
science shall be bound thereby,®® and on appeal it 
will be presumed that the trial court caused the 
witness to be sworn in the manner most binding on 
his conscience, unless it appears that some other 
method was insisted on by the witness or opposing 
counsel as most likely to accomplish that object®® 

c. Time and Frequency of Swearing 

Although It Is not required, all witnesses may be 
sworn at the same time; and usually It Is only neces¬ 
sary that a witness be sworn once during the trial of a 
cause. 

If the proper oath is administered,®^ it is permis- 


46. Or,—^Krewsou v. Purdom, 11 P. 1 

281.18 Or. 563. | 

70 0.3*. P 485 note 61. 

47. Cal.—People v. Swist, 69 P. 223, 
136 C. 520. 

70 aJ. p 485 note 62. 

48. La.—Curtis v. A, Lehmann & 
Co., 38 So. 887, 115 La. 40. 

70 C.J. P 485 note 64. 

49. Pa.—Commonwealth, v. Tresca, 
45 Pa.Super, 619. 

70 C.S, p 484 note 58. 

50. La.—Curtis v. A. Lehmann & 
Co.. 88 So. 887, 115 La. 40. 

51- Ark.—^Hudson v. State, 179 S.W. 
2d 165, 207 Ark. 18. 

Ohio.—Brock v. MUllgsm, 10 Ohio 

121 . 

Afflxsuatlosi. In enstomary form 
Where a witness who objects to 
taking the oath states that he has no 
special objection to the affirmation as 
reunired by statute, and thereupon 
takes the affirmation, it is not open 
to opposing counsel to question the 
witness to ascertain whether the 
witness took the affirmation without 
reservation. 

m—McMahon v. Rowley, 87 N.E. 66. 
238 ni. 31. 

70 C.J. p 484 note 57. 

53. Wis.—State ex reL Shields v. 

Portman, 6 N’.W.2d 713, 242 Wis. 6. 
70 CJ. p 483 notes 45, 46. 


53. Wis,—State ex rel. Shields v. 
Portman, supra. 

70 C.J. p 483 notes 45, 46, p 484 note 
47. 

54. Wash.—State v. Collier, 162 P. 
2d 267, 23 Wash.2d 678. 

19 C.J. p 835 note 16 [a]. 

Oath held Insuffioient 
Where officer of corporation, who 
brought action on behalf of corpora¬ 
tion, neither swore nor affirmed that 
his evidence should be the truth, the 
oath was not sufficient. 

N.Y.—^Milmoe v. Meyer, 15 N.T,S.2d 
899. 

55. Ky.—^Thomas v. Commonwealth, 
193 S.W. 653, 175 Ky. 38, 40. 

70 C.J. p 483 note 46. 

XTo prescribed form required 
No prescribed form of oath is es¬ 
sential if the witness, either express¬ 
ly or impliedly, having had his atten¬ 
tion called to a Supreme Being who 
I rewards or punishes in a manner the 
witness thinks he understands, as¬ 
sents to the proposition that the 
testimony given will not be false. 
Ark.—Hudson v. State, 179 S.W.2d 
165, 207 Ark. 18. 

56. Neb.—In re Godden, 68 N.W.2d 
151, 158 Neb. 246. 

70 C.J. P 484 note 47. 
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67. Mo.—State v. Chya Chiagk, 4 

S. W. 704, 92 Mo. 395. 

70 C.J. P 484 note 48. 

Inquiry as to scruples not required 
“The practice in this State has 
been to administer the oath with an 
uplifted hand and solemn appeal to 
God without inquiry of the witness 
whether he is conscientiously scru¬ 
pulous of swearing on the Gospels; 
and such oath has uniformly been 
regarded as legal and binding.** 
Tenn.—^Doss v. Birks, 11 Humphr. 
431, 433. 

58. Ga.—^Taylor v. State, 200 S.B. 
237, 59 Ga.App. 1. 

Pa.—Commonwealth v. Thomas, O. & 

T. , 31 Brie Co. 95. 

70 C.J. p 486 note 73. 

59. Ga.—Taylor v. State, 200 S.B. 
237, 59 GaApp. 1. 

60. Ga.—Taylor v. State, supra. 

61. Ga.—^Taylor v. State, supra. 

63. La.—Curtis v. A. Lehmann & 
Co., 38 So. 887, 115 La. 40. 

70 C.J. p 486 note 70. 

63. Tex.—Gonzales v. States 31 Tex. 
495. 

64. Ala.—Vaughn v. Stat^ 183 So. 
428, 236 Ala. 442. 
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sible to swear all witnesses at one and the same 
timers in a body, and this may be done at the 
beginning of the trial but in a criminal case, 
the witnesses may not be sworn and put under the 
rule in the absence of accused.®® It is not neces¬ 
sary that all witnesses be sworn together,®® and it is 
wiliin the discretion of the court to refuse to allow 
all the witnesses to be sworn on voir dire before they 
are sworn as witnesses.^® 

It is not necessary that a witness should be sworn 
more than once during the trial of a cause and 
where an officer of a trial court acts as interpreter, 
lie need not be specially sworn every time he acts.^® 
Am oath administered by an interpreter in the 
presence and under the immediate direction of the 
court is valid, although it is not repeated by the 


clerk to the interpreter every time he is called on 
to administer it, but only at the beginmng of the ex¬ 
amination.'^® 

d. Child Witness 

In the absence of statute, a child witness usually 
must be sworn before testifying; but formal swearing 
may be omitted, and It may be sufficient that the child 
witness merely promises to tell the truth. 

In the absence of statute, a child witness must 
be sworn to tell the truth before being allowed 
to give testimony,*^^ although a child witness who 
has sufficient mental capacity, and who comprehends 
the difference between truth and falsehood, may be 
permitted to testify without being formally swom,75 
and it may be sufficient that the child promises to 
tell the truth.^® Statutes sometimes authorize the 


35. Ala.—^Vaughn v. State, supra. 

36. Idaho.—State v. Rooke, 79 P. 82, 
10 Idaho 388—State v. Crea, 76 P. 
1013, 10 Idalxo 83. 

37. Idaho.”—State v. Rooke, 79 P. 
82, 10 Idaho 888. 

58. Ark.—^Bearden v. State, 44 Ark. 
331. 

39. Tex.—Rlppey v. State, 14 S.W. 

448, 29 Tex.App. 37. 
rO C.J. p 483 note 43. 
ra Pla.—Vickery v. State, 38 So. 
907, 50 Fla. 144. 

n. W.Va.—State v. Peterson, 61 S. 

B.2d 78. 132 W.Va. 99. 

70 C.J. p 483 note 36. 

Ebe-sweaxing' not reCLOired 
Where with accused present in 
20 urt the trial was started and wit- 
lesses were sworn, and subseguent- 
y it was discovered that accused 
iad not been arraigned and the trial 
vas halted while he was arraigned, 
.t was not necessary that witnesses 
>e re-swom. 

Mo.—State V. Weber, 22 Mo. 321. 

72. N.T.—^People v. Fisher, 169 N.Y. 
S. 729, 182 App.Dlv. 301, reversed 
on other grounds 119 N.B. 846, 223 
N.Y. 469, motion denied 120 N.B. 
871, 224 N.Y. 666. 

70 C.J. p 483 note 33. 

73. Pa.—Commonwealth v. J o n - 
grass, 87 A. 207, 181 Pa. 172. 

^4. N.J.—State V. Gambutti, 115 A. 

2d 136, 36 N.J.Super. 219. 
rO O.J. p 483 note 35. 

E(iile relaxed by statute 
*Tt seems strange that the law, 
vhlch many centuries ago discarded 
lie ordeals of fire and of water as 
lolemn farces, still insists upon ad- 
nlnistering an oath to an i nf ant of 
luch tender years that she is Inca- 
)able of realizing the true signifi¬ 
cance of oath-taking and, likewise, 
>f being incapable of Indictment In 
he event that the prosecutor be- 
ieves that her testimony was un¬ 


truthful Some jurisdictions, in rec¬ 
ognition of the incongruity of the 
situation Just mentioned, have adopt¬ 
ed remedial legislation. For in¬ 
stance, England, as long ago as 
1885, enacted a statute applicable to 
prosecutions for the carnal knowl¬ 
edge of a girl under the age of con¬ 
sent whereby the victim ‘or any oth¬ 
er child of tender years who is ten¬ 
dered as a witness, [and who] does 
not, in the opinion of the Court or 
Justices, understand the nature of 
an oath,' may give her testimony 
without an oath, provided the court 
believes that she ‘is possessed of 
sufficient Intelligence to Justify the 
reception of the evidence, and un¬ 
derstands the duty of speaking the 
truth.' • • . Evidently experience 

with the act demonstrated its mer¬ 
its, for later legislation relaxed the 
necessity for oath-taking in other 
types of prosecutions. . . • Can¬ 

ada has adopted legislation similar 
to (the English statutes). . . • 

Some American states have enacted 
legislation authorizing the recep¬ 
tion of the evidence of children 
without subjecting them to an oath. 

. . . We have taken note of the 

above-mentioned legislation, not out 
of any belief that it has extraterri¬ 
torial force, but because it shows 
that many Jurisdictions recognize 
that a child, too immature to under¬ 
stand either the ecclesiastical or 
temporal nature of an oath, may, 
nevertheless, be a satisfactory source 
of the truth." 

Or,—State v. Doud, 226 P.2d 400, 407, 
408, 190 Or. 218. 

Rule of court providing that all 
witnesses shall be sworn before tes¬ 
tifying was not intended to prevent 
the reception of the testimony of a 
child without having first been 
sworn. 

Wis.—State ex reL Shields v. Port- 
man, 6 N.W.2d 713, 242 Wis. 6. 
SubsegueiLt afflrxnatloa 

Since it was improper for the 

21 


court to receive the unsworn testi¬ 
mony of the child witnesses, it hav¬ 
ing been determined that they were 
incapable of understanding the na¬ 
ture of an oath, the subsequent at¬ 
tempt by the court to affirm the wit¬ 
nesses did not cure the error as the 
witnesses were incapable of affirma¬ 
tion. 

N.Y.—Salmon v. Sunday, 235 N.Y.S. 
672, 184 Misc. 476. 

75. Wis.—State ex rel. Shields v. 
Portman, 6 N.W.2d 713, 242 Wis. 5 
—^De Groot v. Van Akkeren, 273 N. 
W. 726, 225 Wis. 105. 

Oath not required of p l ain tiff 
Where plaintiff was seven years 
old at the time of the trial, it was 
not improper to permit her to make 
a statement to the Jury without her 
being under oath, in view of the 
statute permitting a child under ten 
years of age to give testimony on a 
promise to tell the truth Instead of 
on oath. 

Mich.—^Easton v. Medema, 224 N.W. 
636, 246 Mich. 130. 

Child witness held sufficiently swoxn 
Ark.—^Hudson v. State, 179 S.W.2d 
165, 207 Ark. 18. 

76. CJal.—^People v. Cook, 288 P.2d 
602, 136 CJL2d 442. 

■^ig.—State ex rel. Shields v. Port- 
man, 6 N.W.2d 713, 242 Wla 6. 

70 C.J. p 485 note 66. 

Substitution of “promise” lor 
“swear” 

In administering the oath to a 
witness of tender years, the trial 
Judge did not abuse his discretion 
in substituting the word "promise" 
for the word "swear,” particularly in 
view of the connotation the word 
"swear” would have to a child. 
Wash.—State v. Collier, 162 P.2d 267, 
23 Wash.2d 678. 

Promise held insufficient 

Where the witness, a five year old 
child, answered "Yes" to the aues- 
tlons, ‘Will you tell us the truth 
and the whole truth, and nothing but 
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reception of unsworn testimony from a child witness 
under certain conditions,” but a statute which per¬ 
mits the reception of unsworn testimony from a 
child witness in criminal cases does not authorize the 
reception of such testimony in civil cases.^* 

e. Effect of Failure to Swear and Waiver 

The admission of unsworn testimony in a case Is not 
a jurisdictional defect, but a mere irregularity which 
may be cured; and the right to object to the failure to 
have a witness properly sworn before testifying may be 
waived by failing to object within the proper time. 

The admission of unsworn testimony in a case is 
a mere irregularity*^^ which violates no constitu¬ 
tional provision,^® and does not affect the juris¬ 
diction of the tribunal,81 and if unsworn testimony 
is received in evidence without objection, it may 
be considered the same as any other evidence in the 
case.82 Any error committed by failing to have a 
witness sworn before he testifies may be cured by 


instructing the jury to disregard such testimony,^8- 
or it may be cured by having the witness sworn 
and the testimony repeated,8^ and where a witness 
after he is sworn reaffirms testimony which he gave 
before he was sworn, such testimony thereby be¬ 
comes competent.85 

Both in civil and in criminal trials,8 6 and in ad¬ 
ministrative hearings conducted without traditional 
court ritual,8'^ the right to object to the failure to* 
have a witness properly sworn may be waived by 
failing to object in time88 or by express consent.®^' 
Similarly, an objection to the form of oath taken 
by a witness is waived unless the objection is taken 
before or at the time the oath is administered,®^ 
and likewise, an irregularity in the manner of ad¬ 
ministering an oath to a witness is waived if the 
irregularity is known and not objected to in proper 
time.®i Accordingly, it has been held that, in order 


the truth?” and “Will you call on 
God to witness that you tell the 
truth?” it was held that the witness 
had not had a sufficient oath ad¬ 
ministered to her. 

Cal.—People v. Portlock, 5 P.2d 920, 
118C.A. 666. 

77. N.Y.—^Napiearlski v. Pickering. 
106 N.y.S.2d 28, 278 App.Dlv. 466, 
motion denied 105 N.B.2d 492, 303 
N.Y. 906. 

People V. Ortiz, 40 N.Y.S.2d 680, 
180 Misc. 879. 

Witness not under specified age 
Since the witness, at the time of 
the commission of the crime and at 
the time of the trial, was twelve 
years of age. she was not a child un¬ 
der the age of twelve so as to per¬ 
mit her testimony to be taken un¬ 
sworn, after an examination as pro¬ 
vided by the code of criminal proce- 
dure. 

N.Y.—People v. Hemphill, 145 N.Y. 

S.2d 888, 286 App.Div. 1162. 

Nature of oath understood | 

A child under the age of twelve 
must be sworn before giving testi¬ 
mony if the child understands the 
nature of an oath, since the statute 
dispenses with the necessity of the 
oath only where, in the opinion of 
the court or magistrate, the child 
does not understand the nature of 
an oath. 

N.Y.—People v, Harris, 300 N.Y.S. 
848, 253 App.Div. 761. 

7& N.Y.—^Inkelis v. Lehman, 155 N. 

Y.S.2d 929, 2 Misc.2d 398. 

N.Y.—Quick V. Myrena Eealty Cor¬ 
poration, 145 N.Y.S.2d 41, 286 App. 
Div. 1008—^Razauckas v. New York 
Dugan Bros., 33 N.Y.S.2d 411, 203 
App.Div. 1002, affirmed 43 N.B.2d 
722, 289 N.Y. 692—Cook v. Gillot, 
292 N.Y.S. 396, 249 App.Div. 830— 
Scherback v. St^rn, 283 N.Y.S. 804, 


246 App.Div. 746 —Stutsman v. 
Black, 279 N.Y.S. 770, 244 App.Div. 
764. 

Alsante v. Roberts, 118 N.Y.S.2d 
683—^Afsanick v. Goldberg, 24 N.Y. 
S.2d 633. ^ 

70 G.J. p 483 note 34. 

79 . Pa.—Housing Authority of City 
of Pittsburgh, v. Sanctis Const., 
43 A.2d 581, 168 Pa.Super. 71. 

80 . Or,—State v. Doud, 225 P.2d 400, 
190 Or. 218. 

81. Idaho,—^Hamlin v. University of 
Idaho, 104 P.2d 625, 61 Idaho 670. 

Pa.—^Housing Authority of City of 
Pittsburgh v. Sanctis Const, 43 A. 
2d 681, 168 Pa.Super. 71. 

82. Idaho.—Hamlin v. University of 
Idaho, 104 P,2d 625, 61 Idaho 670. 

i N.J.—State V. Embrey, 305 P.2d 723, 
62 N.M, 107. 

83. W.Va.—State v. Williams, 38 S. 
B. 495, 49 W.Va. 220. 

84. Pa.—Commonwealth v. Keck, 24 
A. 161, 148 Pa. 639. 

70 C.J. P 486 note 77. j 

85. Ala.—Murphy v. State. 144 So. 
114, 25 Ala.App. 237. 

70 C.J, p 486 note 78. 

Subsequent swearing of Interpreter 
Where a witness testified through 
an interpreter without the inter¬ 
preter being sworn, the subsequent 
swearing of the interpreter did not 
constitute a compliance with the 
rule requiring interpreters to be 
sworn. 

Pla.—^Kelly v. State, 118 So. 1, 96 
Fla. 348. 

86. Minn.—^Martin v. Wolf son, 16 
N.W.2d 884, 246 Minn. 667. 

87. Minn.—^Martin v. Wolfson, su¬ 
pra. 

88. U.S.—Wilcoxon v. U. S., C.A.N. 
M., 231 F.2d 384, certiorari denied 
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76 S.Ct. 834, 851 U.S. 943, 100 U, 
Ed. 1469. 

Cal.—People v. Cook, 288 P.2d 602, 
136 C.A.2d 442—Corpus Juris quot¬ 
ed In In re Da Roza’s Estate, 186 
P.2d 725, 729, 82 C.A.2d 560. 

Ind.—Pooley v. State, 62 N.B.2d 484, 
116 Ind.App. 199. 

Iowa.—Corpus Juris cited in Bren- 
ton State Bank v. Heckmann, 7 N. 
W.2d 813, 233 Iowa 682. 

Mich.—Mettetal v. Hall. 284 N.W. 
698, 288 Mich. 200. 

Minn.—Corpus Juris cited in Martin 
V. Wolfson, IG N.W.2d 884, 890, 246 
Minn. 557. 

Neb.—In re Godden, 63 N.W.2d 151. 
158 Neb. 246. 

Or.—State v. Doud, 225 P.2d 400, 196 
Or. 400. 

Pa.—Corpus Juris cited in Housing 
Authority of City of Pittsburgh v. 
Sanctis Const., 43 A.2d 581, 583, 158 
Pa.Super. 71. 

70 C.J. P 487 note 80—64 C.J. P 166 
note 88, p 177 note 12. 

Objection when evidence is offered 

Cal.—In re Wilson’s Estate, 253 P.2d 
1011, 116 C.A.2d 623. 

89. Cal.—Corpus JUris quoted in In 
re Da Roza’s Estate, 186 P.2d 726^ 
729, 82 C.A.2d 560. 

Minn.—Corpus Juris cited in Martin 
V. Wolfson, 16 N.W.2d 884, 890, 246 
Minn. 657. 

Or.—State v. Doud, 225 P.2d 400, 196 
Or. 400. 

70 C. J. p 487 note 81. 

90. Iowa.—State v. Browning, 163 
Iowa 37, 133 N.W. 330. 

Pa. —Commonwealth v. Valsalka, 181 
Pa. 17. 37 A. 405. 

91. La.—State v. Emile, 74 So. 163» 
140 La. 829, followed in State v. 
Nejin, 74 So. 202. 140 La. 928. 

70 C.J. P 487 note 82. 
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to prevent waiver of an objection that a witness 
has not been properly sworn, objection should be 
made during the trial,^2 or before verdict,or while 
the defect is capable of being remedied,and where 
a witness is permitted to testify without being 
sworn, a waiver will be presumed.^ 5 However, a 
party who is not in a position to know that an ir¬ 
regularity has occurred in the proceeding by a fail¬ 
ure to swear the witnesses,as where the party 
is not represented by counsel,^^ or where the party 
is not present in court,such party is not deemed 
to have waived his right to have the witnesses 
properly sworn. 

§ 321. Mode of Testif3mig 

The manner or mode in which testimony of a witness 
!s to be given Is largeiy within the discretion of the trial 
court. 

The manner or mode in which testimony shall be 
given in open court is largely a matter within the 
discretion of the trial court,^^ and where the ex¬ 
amination is such as to elicit testimony which may 
be shocking to the modesty of a witness, he may 
be permitted to write his testimony.! 

While a witness may not, on direct examination, 
be permitted to testify as to his means of knowl- 
edge,2 it is within the discretion of the trial court 
to allow a witness to state the circumstances which 
enabled him to testify as to a particular situation;^ 


and while a witness when called on to identify an 
object may not be compelled to testify more spe¬ 
cifically as to the identification than as to his best 
knowledge and belief, he may be compelled to testify 
as to the reasons for his identification and his means 
of knowledge.^ Furthermore, when the adverse 
party makes an objection going to the witness* 
knowledge of the matter concerning which he is 
called to testify, it should be shown, before he is 
allowed to testify, that he had some means of knowl¬ 
edge and is not merely guessing.^ 

A witness should state only such facts as he him¬ 
self knows,® and his estimates of value should be 
his own individual judgment.^ Witnesses should be 
permitted to give their own versions of matters as 
to which they testify, even though in doing so the 
witness becomes hysterical.® 

A witness cannot be allowed to state his under¬ 
standing of a conversation instead of detailing the 
conversation itself,® and where a witness testifies 
concerning a conversation to which he was a party, 
the witness may imitate the tone of voice of the 
other party to the conversation.!® 

Characterization of another's testimony, A wit¬ 
ness may always comment on the substance or im¬ 
port of another witness* testimony,!! and there is 
no reason to differentiate between verbal and non¬ 
verbal testimony in this respect.!® However, a 


sa. Cal.—Corpus Jtiris gnoted in In 
re Da Hoza's Estate, 186 P.2d 725, 
729, 82 C.A.2d 550. 

70 C.J. P 487 note 83. 

:93. Cal.—Corptis Juris guoted in In 
re Da Roza’s Estate, 186 P.2d 725, 
729, 82 C.A.2d 550. 

70 C.J. p 487 note 84. 

94. Cal.—^In re Wilson’s Estate, 253 
P.2d 1011, 116 C.A.2d 523—Corpus 
Juris q.uoted iu In re Da Roza’s 
Estate, 186 P.2d 725, 729, 82 C.A.2d 
550. 

Or.—State v. Doud, 225 P.2d 400, 190 
Or. 218. 

70 C.J. p 487 note 85. 

Pailure to swear witness as ground 
for new trial see New Trial § 24. 

95- Ind.—Pooley v. State, 62 N.B.2d 
484, 116 Ind.App. 199. 

98. N.T.—People v, Fisher, 169 N.Y. 

S. 729, 182 App.Div. 301, reversed 
on other grounds 119 N.E. 845, 223 
N.Y. 459, motion denied 120 N.E. 
871, 224 N.Y. 566. 

70 C.J. p 487 note 88. 

97, N.Y.—^People v. Hartnett, 208 
N.T.S. 246, 124 Misc. 418. 

98. Tex.—Cauble v. Key, Civ.App., 
266 S.W. 664. 

70 C.J. P 487 notes 87, 89. 

9% D.C.—^Forest Heights Biltmore 


Hotel v. Lubar, Mun.App., 113 A.2d i 
568. ' 

m.—People V. Ortega, 125 N.E.2d 
481, 6 I11.2d 79, certiorari denied 
75 S.Ct 902, 349 U.S. 967, 99 L.Bd. 
1288 

Mo.—'Daudt V. Stelert, 205 S.W. 222. 
70 C.J. p 476 note 33. 

Bequiziug witness to speak louder 

(1) Where a party appearing as a 
witness spoke in so low a tone that 
the court, Jury, court reporter, and 
counsel on both sides could not hear 
him, it was not improper for the 
court to reQuest the witness to speak 
louder, so that they could hear him. 
N.D.—^Blackorby v. Ginther, 168 N. 

W. 364, 34 N.D. 248. 

(2) Inability of witness to speak 
sufficiently loud see supra § 322. 

1. Ala.—Johnson v. Johnson, 77 So. 
$35. 201 Ala. 41, 6 A.L.R. 1031. 

70 C.J. p 488 note 93. 

2 . N.Y,—^Bakeman v. Rose, 14 Wend. 
106. 

70 C.J. p 488 note 95. 

3. Mass.—^Neal v. Boston, 36 N.E. 
308, 160 Mass. 518. 

70 C.J. p 488 note 96. 

’ 4 - Tex.—Chase v. State, 261 S.W. 

674, 97 Tex.Cr. 349. 

70 C.J. P 488 note 98. 

[ 5. Ohio.”—Cleveland, etc., R>. Co. v. 
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Marsh, 68 N.E. 821, 63 Ohio St, 
236, 62 D.R.A. 142. 

70 C.J. P 488 note 97. 

6. Kan.—Missouri, etc., R. Co. v. 
Lycan, 47 P. 626, 57 Kan. 636. 

7. Kan.—Missouri, etc., R. Co. v. 
Lycan, supra. 

8. Kan.—Stafford v. Noble, 182 P. 
650, 105 Kan. 219. 

70 C.J. p. 488 note 3. 

9. Ky.—^Hensley v. Commonwealth, 
9 S.W. 129, 10 Ky.L. 175. 

10. Mich.—Grelmel v. Fischer, 8 N. 
W.2d 906, 306 Mich. 45. 

11. U.S.— TJ. S. V. Rosenberg, C.A. 
N.Y., 195 F.2d 683, certiorari de¬ 
nied Rosenberg v. U. S., 73 S.Ct. 
20, 344 U.S. 838, 97 L.Ed. 652, and 
Sobell v. U. S., 73 S.Ct. 21, 344 U. 
S. 838, 97 L.Ed. 652, rehearing de¬ 
nied Rosenberg v. U. S., 73 S.Ct. 
134, 344 U.S. 889, 97 L.Ed. 687 and 
Sobell V. U. S., 73 S.Ct. 180, 344 U. 
S. 889, 97 L.Ed. 687, rehearing de¬ 
nied 74 S.Ct. 860, 347 U.S. 1021, 98 
L.Ed. 1142. 

12. U.S.—U. S. V. Rosenberg, C.A. 
N.Y., 195 F.2d 683, certiorari de¬ 
nied Rosenberg v. U. S., 73 S.Ct. 
20, 344 U.S. 888, 97 L.Ed. 652, and 
Sobell V. U. S., 73 S.Ct. 21, 344 
U.S. 838. 97 L.Ed. 652, rehearing 
denied Rosenberg v. U. S., 73 S.Ct 
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witness should not be called on to indorse or 
criticize the testimony or statements of another wit¬ 
ness,and a witness may not, in giving his own 
version of a matter, characterize the version of an¬ 
other witness relating to the same incident as 
false.14 

Physical demonstration or illustration. How far 
physical demonstrations may be employed by a wit¬ 
ness in illustrating his testimony is a matter for 
the discretion of the trial judge.^® It is not error 
to permit a witness to show on what part of the 
body of deceased a wound was inflicted by pointing 
out the corresponding part of his own body,^® and 
it may not be improper to permit a witness to il¬ 
lustrate his testimony by having certain persons as¬ 
sume positions corresponding to those occupied by 
persons at a particular scene and at a particular 
time.i7 On the other hand, it has been held to be 
improper to allow a witness, in an action for per¬ 
sonal injuries, to indicate the position of the parties 
by reference to objects in the court room, without 
any evidence in the record as to the distance, to 
aid the appellate court in reviewing the case.^^ 

Computations, It is within the discretion of the 
trial court to permit a witness to make a computa¬ 
tion,and to admit in evidence the result of his 
effort.20 Thus, it has been held proper to permit a 
competent witness to compute, in the presence of 
the court and jury, the aggregate amount of an in¬ 
ventory introduced to show the amount of a loss by 
fire, and to state the result to the jury .21 A witness 
may testify to the result of the items of an account, 
the amount of profit or loss, rather than to the items 
and facts themselves, unless objection is made to 


such form of testifying.^^ 

Repetition of, or reference to, *prior testimony^ 
The fact that a witness gives his testimony by 
repeating it as given before the g^and jury, and 
stating that it is true, does not constitute a fatal 
error,*23 and, where a witness is reluctant or his 
memory appears to be clouded, it is in the discretion 
of the court to permit him to be examined by re¬ 
ferring to his evidence given on a former trial, and 
preserved in the bill of exceptions.^^ 

Sequence, Witnesses may be permitted to testi¬ 
fy in such manner as to make known the sequence 
of events as they know them.2B 

Attire of witness. It is for the trial judge, in the 
exercise of his discretion, to determine whether the 
attire in which a witness appears is proper.26 

I 322. -Witnesses under Physical Dis* 

ability 

Where a witness is physically Incapable of testifying 
In the usual manner, as where the witness has trouble 
with speech or hearing, the court In the exercise of sound 
discretion may employ the method of eliciting testimony 
that Is best suited under the particular circumstances. 

Where a witness is at the moment physically in¬ 
capable of speaking loud enough to be heard, the 
court may appoint another person to repeat the 
whispers of the witness,^"^ and, where because of 
an impediment of speech a witness cannot be under¬ 
stood except by one who is familiar with the wit¬ 
ness, he may be examined through the medium of 
one who is so familiar.38 A witness who is unable 
to speak articulately may be permitted to testify by 
means of a written statement,^® particularly where 


134. 344 U.S. 889, 97 D-Bd. 687 and 
Sobell V. U. S.. 73 S.Ct 180. 344 
U.S. 889, 97 L.Ed. 687, rebearlnff 
denied 74 S.Ct. 860, 347 U.S. 1021, 
98 L..Ed. 1142. 

Aoeoracy of slcetclies 
Where a witness illustrates his 
testimony by referring to sketches 
which he states are accurate repre¬ 
sentations of origrlnal sketches, 
other witnesses may testify that the 
sketches used by the witness to il¬ 
lustrate his testimony are reasonable 
accurate portrayals of the original 
articles. 

U.S.—U. S. V. Rosenberg, C.A.N.T., 
196 F.2d 583, certiorari denied Ros¬ 
enberg V. U. S., 73 S.Ct 20, 344 

U. S. 888, 97 Ii.Ed. 652, and Sobell 

V. U. S., 78 S.Ct. 21, 844 U.S. 888, 
97 Li.Ed. 652, rehearing denied 
Rosenberg v. U. S., 73 S.Ct 134, 
844 U.S. 889, 97 L.Ed. 687 and So¬ 
bell V. U. S.. 73 S.Ct 180, 344 U.S. 
889, 97 Li.Ed. 687, rehearing denied 
74 S.Ct. 860, 347 U.S. 1021, 98 L. 
Bd. 1142. 


13, Kan.—Missouri, etc., R. Co. v. 
liycan. 47 P. 526, 57 Kan. 636. 

14, Tex.—Hannes v. Raube, Civ. 
App., 210 S.W. 985. 

70 C.J. p 488 note 4. 

15, Pa.—Commonwealth v. Barille, 
113 A. 663, 270 Pa. 888. 

Physical demonstration or illustra¬ 
tion in cross-examination see infra 
9 408. 

18. Idaho.—State v. McCann, 66 P. 
823, 8 Idaho 40. 

17, Tex.—^Hlckox v. State, 286 S.W. 
621, 104 Tex.Cr. 649. 

70 C.J. p 489 note 14. 

18, Pa.—^Rachmel v. Clark, 64 A. 
1027, 205 Pa. 314, 62 L.R.A. 959. 

19. Ala.—Ooxptis OToxls cited in 
Sauls V. Hand, 7 So.2d 762, 763, 
242 Ala. 643. 

70 C.J. p 488 note 7, p 489 note 8, 

20. Ala.—Corpus Juris cited in 
Sauls V. Hand, 7 So.2d 762, 763, 
242 Ala. 643. 


Kan.—German Ins. Co. v. Amsbaugh, 
55 P. 481, 8 Kan.App. 197. 

21. Elan.—German Ins. Co. v. Ams¬ 
baugh, supra. 

22 . Cal.—Clark v. Gridley, 35 CL 
398. 

23. Tex.—^Brown v. State, Cr., 29 
S,W. 924. 

24. Mo.—^Ashby v. Elsberry, etc., 
Gravel Road Co., 86 S.W. 967, 111 
Mo.App. 79. 

25. U.S.—Tolbert v. U. S., COA. 
S.C„ 11 F.2d 78. 

70 C.J. p 488 note 6. 

26. Prison attire 

Vt.—State V. Ball, 126 A.2d 121. 

27. Oa.—Conner v. State, 25 Ga. 515, 
71 Am.D. 184. 

28. Ala.—^Almon v. States 109 Sow 
371, 21 AUuApp. 466. 

70 C.jr. p 489 note 17. 

29. Pa.—Ward v. City of Pitts¬ 
burgh, 44 A.2d 653, 853 Pa. 166. 
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the witness, present in court and subject to cross- 
examination, testifies that the written statement is 
true and correct.^® Similarly, a witness who is 
■deaf may be examined by written^i or printed^^ 
questions. 

The method to be employed in eliciting the testi¬ 
mony of a deaf mute should be that which is best 
suited to attain the desired end,s^ the particular 
method of examination resting largely in the dis¬ 
cretion of the trial court.®^ Thus, a deaf and dumb 
witness may be examined by means of written 
questions to which he gives written answers, 
or he may be examined through the medium of an 
interpreters® who communicates with the witness 
by means of signs.®^ The qualifications of a par¬ 
ticular person to act as an interpreter for a deaf 
mute rests largely in the discretion of the trial 
court.®® 

§ 323. -Party as Witness on Own Be¬ 

half 

A party to a civil action or an accused In a criminal 
prosecution who testifies In his own behalf stands In 
«very respect on the same footing as any other witness. 

A party to a civil action or an accused in a 
criminal prosecution who testifies in his own be¬ 


half stands on the same footing as any other TOt- 
ness®® not only as to the scope of his examination 
and the admissibility of his testimony,^® but also 
as to the methods of examination and cross-exami¬ 
nation,and as to the privileges which he may 
claim,^® and, like any other witness, he is entitled 
to the protection of the court to prevent abuse.^® 

I 324. -Party as Witness When Called 

by Adversary 

A party who Is called as a witness by his adversary 
stands on the same footing as any other witness, except 
that he cannot be compelled to testify as to the names of 
his witnesses or state by whom he expects to prove cer¬ 
tain tacts. 

A party who is called by his adversary stands 
on the same footing as any other witness,^^ and may 
be interrogated as to any matter stated in the 
pleadings,^® or relevant and material to the is¬ 
sue but he cannot be compelled to testify as to 
the names of his witnesses or state by whom he ex¬ 
pects to prove certain facts,nor may he be ex¬ 
amined orally as to matters which are already in 
the case as documentary evidenced® Although a 
party called by his adversary generally becomes a 
witness to the whole suit in such manner as to give 


30. Pa.—Ward v. City of Pltts- 
burgrli, supra. 

31. Ill.—^Harrison v. Thackaberry, 
94 N.E. 172, 248 Ill. 612. 

70 C.J. P 489 note 18. 

32. Tex.—^Kirk v. State, 82 S.W. 
1045, 36 Tex.Cr, 224. 

70 C.J. P 489 note 19, 

33. Ala.—^Burgress v. State, 63 So.2d 
668 , 256 Ala. 5. 

70 C.J. P 489 note 20. 

34. Ala,—^Burgess v. State, supra, 

70 C.J. P 489 note 21. 

35 . Mo.—State v. Howard. 24 S.W. 
41, 118 Mo. 127. 

36. Ala.—^Burgess v. State, 63 So.2d 
568, 256 Ala. 5. 

70 C.J. p 489 note 28. 

37. Ala.—^Burgess v. State, supra. 

70 C.J. P 489 note 24. 

38. Ala.—^Burgess v. State, supra. 

70 C.J. P 489 note 26. 

38. tJ.S.—U. S. V. Klass, C.C-AN.T., 
166 F.2d 373. 

—Campbell v. State, 20 So.2d 
127, 155 Fla. 359. 

70 C. J. P 490 note 27. 

Dual capacity 

Where accused takes the stand to 
testify in his own behalf, he does so 
in a dual capacity as the accused 
and as a witness. 

Ala.—^Blackwell v. State, 88 So.2d 
347, 264 Ala. 553. 

Wltuess before grand jury 
Where accused offers himself as 


a witness in his own behalf before 
grand Jury, the better practice is to 
allow him a reasonably fair oppor¬ 
tunity to give his version of the 
matter under investigation without 
interruption, and then, if any grand 
juror or the district attorney wishes 
to test or impeach his credibility, he 
may be cross-examined the same as 
a witness who offers himself to 
I testify before a trial Jury. 

N.T.—^People V. Blair, 33 N’.T.S.2d 
183. 

AUagatloiis of pleadings 

Allegations of plaintiff’s pleadings 
could be considered incorporated in¬ 
to, and made a part of, plaintiff’s 
testimony only by plaintiff adopting 
the allegations without explanation 
or interpretation on either direct or 
cross-examination. 

Ohio.—^Burnside v, Cincinnati St. 
By. Co., 114 N,B.2d 848, 94 Ohio 
App. 240. 

40. U.S.—S, V. Foster, D.CN.T., 
9 F.R.3>. 367. 

Ala.—^Taylor v. Atlantic Coast Line 
B. Co., 168 So, 181, 282 Ala. 378. 

70 C.J. p 490 note 28. 

4L —State v. Pfefferle, 12 P. 

406, 36 Kan. 90. 

70 C.J. p 490 note 29. 

42 , TJ.S.—S. V. Klass, C.C.AJN'.J., 
166 F.2d 373. 

IT. S. V. Foster, D.C.K.T., 9 F.B. 
D. 367. 

70 C.J. P 490 note 80. 
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43. Fla.—Campbell v. State, 20 So. 2d 
127, 166 Fla. 359. 

Protection of witnesses generally 
see supra § 817. 

44. Tex.—Campbell v. Peacock, Civ. 
App., 176 S.W. 774. 

70 C.J. P 490 note 32. 

Mode of conducting examination 
when adversary is called as wit¬ 
ness see supra S 817. 

Aoconuting ia probate matter 
Statute providing that except as 
otherwise provided by law, when any 
party is called as a witness by ad¬ 
verse party he shall be subject to 
same rules as to examination and 
cross-examination as other wltness- 
I es, does not apply to accountings in 
probate matters. 

N.J.—^In re Perrone’s Estate, 76 A.2d 
618, 6 N.J. 514. 

45. Ind.—Wabash, etc., R. Co. v. 
Morgan, 31 N.E. 661, 32 N.E. 85, 
132 Ind. 430. 

46. TJ.S.—^In re Youroveta Home & 
Foreign Trade Co., C.CJLN.Y., 297 
F. 723. 

70 C.J. P 490 note 34. 

47. Ind.—Wabash, etc., R. Co. v. 

Idorgan, 31 N’.TD. 661, 32 86, 

182 Xnd. 430. 

48. Ala.—^Nyhoff v. Palmer, 116 So. 
520, 217 Ala. 432. 

70 C.J. P 491 note 36, 
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him the right to disclose facts favorable to him¬ 
self as well as to the opposite party,when a party 
calls his adversary or his servant to prove a single 
fact the party calling such witness need not examine 
such witness generally as to other matters in is¬ 
sue.®® 

§ 325. - Testimony in Narrative Form; 

Voluntary Statements 

The general rule is that testimony should be elicited 
from a witness by question and answer, but it is within 
the discretion of the trial Judge to permit a witness to 
testify in narrative form. 

While tlie general rule is that testimony should 
be elicited from all witnesses by question and an¬ 
swer,®^ it rests within the sound discretion of the 
trial judge to determine whether a witness will be 
required to testify by question and answer, 52 or will 
be permitted to testify in narrative form.® 2 A wit¬ 
ness may be allowed to testify in narrative form for 
the purpose of expediting the trial,®^ and this meth¬ 
od of giving testimony is commonly employed when 
the witness is an attorney,®® although it has been 
held that the fact that an attorney is testifying does 
not constitute an exception to the general rule that 
testimony should be elicited from all witnesses by 
question and answer.®® 

While it has been held to be the duty of counsel 
in opposing the giving of certain testimony in nar¬ 


rative form to interpose and arrest the narrative 
by calling the attention of the court particularly to 
the objectionable matter and, by a motion to strike 
it, obtain a ruling of the court excluding such testi¬ 
mony from the case,®*^ it has also been held that 
when counsel opposes the fact that testimony is 
being given in narrative form he has the right to 
have the testimony elicited by question and an¬ 
swer, in order that he may protect his client by ob¬ 
jection rather than by motion to strike.® 2 It may 
be improper to permit an attorney appearing as a 
witness on his own behalf to read a statement of his 
own defense rather than to require him to testify 
formally.®® 

Voluntary statements. Ordinarily, the court will 
not permit a witness to volunteer statements,®® and, 
on the ground that it would constitute a voluntary 
statement, the court may refuse to permit a witness 
to add to®l or to explain®2 his testimony. However, 
the mere fact that a witness volunteers statements 
that have not been called for may not constitute a 
fatal error;®® and, in this connection, it has been 
held that when a witness is testifying on direct ex¬ 
amination about the general character of a person, 
he may say on his own motion whether the per¬ 
son's character is good or bad, giving particular 
traits, although he cannot be asked about such par¬ 
ticular traits on direct examination.®^ 


4g. Ohio.—Tolman v, Hoflloflnffor, 1 
Ohio Dec. (Reprint) 404, 8 West. 
L.J. 5G9. 

50. N.J,—Brady v. Public Service 
Ry. Co., 79 A, 287. SO N.J.Law 471. 

70 C.J. p 491 note 38. 

51- Tex.—^Abramson v. Davenport, 
Civ.App., 2fi9 S.W.2d 833, error re¬ 
fused no reversible error. 

52. Gal.—Silva v. Dias, 116 P.2d 
40G, 4C Cal.App.2d CG2. 

D.C.—^Forest Heights Biltmoro Hotel 
V. Dubar, Mun.App., 113 A.2d 508. 

Nob.—^Young v. State, 25G N.W. 90S, 
127 Nob. 719. 

N.J.—State V. Rubenstein, 140 A. 287, 
104 N.J.Law 291. 

Tex.—^Deama v. State, 2G5 S.W.2d 
96, 159 Tex.Cr. 496. 

53. Ala.—Willingham v. State, 74 
So.2d 241, 2G1 Ala. 454. 

Cal.—Silva V. Dias, 116 P.2d 496, 46 
C.A.2d 662, 

B.C.—^Forest Heights Biltmore Hotel 
V. Lubar, Mun.App., 113 A.2d 568. 

Neb.—^Young v. State, 256 N.W. 908, 
127 Neb. 719. 

70 C.J. p 491 notes 39, 41. 

54. Neb.—^Toung v. State, supra. 

55. Cal.—Silva v. Dias, 116 P.2d 496, 
46 C.A2d 662. 

70 C.J. p 491 note 42, 


Opporttmity for inadmissible evl- 
dence 

“It is well known that permitting 
a witness to testify in narrative 
form presents the occasion for cer¬ 
tain inadmissible testimony especial¬ 
ly hearsay, to be interjected into the 
proceeding and at least heard by the 
jury, although not ultimately al¬ 
lowed by the trial judge. Usually 
this happens with lay witnesses who 
are ignorant of technicalities of the 
law and thus are not aware of im¬ 
proper statements. However, such 
should not be the case of a witness 
who is an attorney and familiar 
with the ways of the courtroom.” 
D.C.—Forest Heights Biltmore Hotel 
V. Lubar, Mun.App., 113 A.2d 568. 

56. Tex.—^Abramson v. Davenport, 
Civ.App., 269 S.W.2d 833, error re¬ 
fused no reversible error. 

Attorney as witness to be governed 
by rules applicable to other wit¬ 
nesses see supra § 317. 

57. U.S.—Northern Pac. R. Co. v. 
Char less, Wash,, 61 F. 662, 3 C.C.A 
380, reversed on other grounds 16 
S.Ct. 848, 162 U.S, 359, 40 L.Ed. 
999. 

70 C.J. p 491 note 43. 

58. N.T.—Altkrug v. Horowitz, 97 
N.Y.S. 716, 111 App.Div. 420. 
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59. N.Y.—Siegel v. Graham, 189 N. 
Y.S. 94. 

70 C.J. p 491 note 45. 

60. Tex.—Lipsitz v. Pridcaux, Civ. 
App., 266 S.W. 199. 

Fact of agency 

Insurance agent’s testimony that 
he thought he still had agency from 
fact that ho wrote man on install¬ 
ment plan and was sending premi¬ 
ums in each year on policy which had 
not expired was objectionable as vol¬ 
untary statement in answer to ques¬ 
tion whether he had made examina¬ 
tion of records as to whether he had 
certificate from secretary of state 
appointing him agent. 

Iowa.—^Miller v. Mutual Fire & Tor¬ 
nado Ass’n of Cedar Rapids, 259 
N.W. 573, 219 Iowa 689. 

61. Pa.—-Snyder v. McGill, 108 A. 
410, 265 Pa. 122. 

62. Cal.—People v. Sllscovich, 22G 
P. 611, 193 C. 544. 

Explanation or correction of testi¬ 
mony by witness see supra § 318. 

63. Ala.—^Waller v. Harris, 128 So. 
606, 221 Ala. 313. 

70 C.J. p 491 note 60. 

64. N.C.—^Albritton v. Albritton, 185 
S.E. 762, 210 N.C. 111. 
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§ 326. -Witnesses Ignorant of, or Un¬ 

familiar with. Language; Interpret¬ 
ers 

If a witness testifies in a foreign language his testi¬ 
mony must be translated into English, and the court 
should appoint an interpreter to translate the testimony 
of such a witness. 

Where witnesses testify in a foreign language, 
their testimony must be translated into English.®^ 
Therefore, in the absence of an interpreter, wit¬ 
nesses should not be ordinarily allowed to make 
statements in a foreign language,®® nor may a wit¬ 
ness who is unfamiliar with the English language be 
compelled to testify in that language,®7 although the 
mere fact that a witness who spoke English with 
difficulty was permitted to testify in a foreign 
tongue does not constitute a fatal error in the ab¬ 
sence of a contention that his testimony was not 
correctly interpreted.®® 

Persons who have heard a statement made in a 
foreign language at a time when they were not 
familiar with that language should not be permitted 
to testify in English as to the statements made in 
the foreign language;®® but, where the gist of the 
case under consideration involves the uttering in a 
foreign language of certain words having a particu¬ 
lar meaning in that language it may be necessary 
to have the actual words used in that language re¬ 
peated in court by the witness who heard them, 
and in the same language in which they were spok¬ 
en, and precisely as they were used in that lan¬ 
guage.*^® In any event, it may not be improper to 
permit a witness to state in English, without the 
intervention of an interpreter, the substance of a 


conversation between him and another in a foreign 
language.'^i 

Interpreters. Necessity sometimes requires the 
interv^ention of an interpreter between counsel and 
witness or witness and jury;*^® and a witness who 
is unable to understand the English language suffi¬ 
ciently to testify intelligently or intelligibly in that 
language is properly examined through an inter¬ 
preter,^® and the court is under a duty to appoint 
an interpreter where the necessity for one arises.'^ 

There is considerable difficulty in conducting an 
examination of a witness through the medium of an 
interpreter.*^® It is usually within the discretion of 
the trial court as to how such an examination should 
be conducted,*^® and greater latitude is usually al¬ 
lowed than would be permitted if the witness were 
testifying directly.'^*^ It is usual to require the inter¬ 
preter to be impersonal, and to require the attorneys 
to direct all questions to the witness in the second 
person, which questions must be repeated by the in¬ 
terpreter without any remarks of his o\vn, and the 
answers must be repeated literally by the inter¬ 
preter in the first person, without any remarks of 
his own,*^® and the interpreter may be required to 
repeat to the court every statement made by the 
witness.*^® Nevertheless, the refusal of the trial 
court to obtain the full translation of the answers 
of a witness given in a foreign language may not, 
under particular circumstances, constitute fatal er¬ 
ror.®® 

A person who is engaged in discharging the duties 
of an interpreter is a witness,and his conduct is 
subject to careful scrutiny.®® 


65- lU.—People v. Cicmanec, 233 Ill. 
App. 331. 

70 C.J. p 492 note 51. 

66. Wls.—Koehler v. Koehler, 80 N. 
W. 449, 104 Wis. 260. 

70 C.J. p 492 note 62. 

67. U.S.—George v. Meyers, Alaska, 
241 F. 6^3, 164 C.C.A. 411. 

70 C.J. p 492 note 63. 

68. Pa.—Commonwealth v. Greason, 
63 A. 639, 204 Pa. 64. 

69. R.I.—State v. Terline, 51 A. 204, 
23 R.I. 530, 91 Am.S.R. 650. 

70 C.J. p 492 note 66. 

70. Hawaii.—Territory v. Kawano, 
20 Hawaii 469. 

70 C.J. p 492 note 66. 

71. Mass.—Commonwealth v. Shoo- 
shanian, 96 N.E. 70, 210 Mass. 123, 
Ann.Cas.l912C 1073. 

70 C.J. p 492 note 67. 

72. Cal.—^People v. Walker, 231 P. 
672, 69 C.A. 476. 


Mich.—^Rajnowski v. Detroit, B. C. & 
A. R, Co., 41 N.W. 849, 74 Mich, 
15. 

Use of interpreters in criminal pro¬ 
ceedings see Criminal Law § 965. 
Use of interpreters in civil proceed¬ 
ings see Trial § 42. 

73. Mich.—Rajnowski v. Detroit, B. 
C, & A. R. Co., supra. 

Tex .—Reyes v. State, 190 S.W.2d 124, 
148 Tex.Cr. 593. 

70 C.J. p 493 note 61. 

Testimony through medium of inter¬ 
preter by witness having defec¬ 
tive speech or hearing see supra 
§ 322. 

74. N.Y.—^Menella v. Metropolitan 
St. R. Co., 86 N.T.S. 930, 43 Misc. 
6 . 

70 C.J. p 493 note 62. 

Power to appoint, qualifications, 
compensation, and removal of in¬ 
terpreters see Courts § 141. 

75. Neb.—Prokop v. State, 28 N.W. 
I 2d 200, 148 Neb. 682, 172 A.L.B. 

916. 


76. Iowa.—Gregory v. Chicago, R. I. 
& P. R. Co., 124 N.W. 797, 147 Iowa 
715, Ann.Cas.l912B 723. 

70 C.J. p 496 note 93. 

77. Tex.—^Merriman v. Blalack, 121 
S.W. 652, 56 Tex.Clv.App. 594. 

70 C.J. p 496 note 92. 

78. Mich.—^Rajnowski v. Detroit, B. 
C. & A. R. Co., 41 N.W. 849, 74 
Mich. 15. 

Neb.—^Prokop v. State, 28 N.W.2d 
200, 148 Neb. 582, 172 A.L.R. 916. 

70 C.J. p 495 note 91. 

79. R.I.—Tavares v. Dewing, 82 A. 
133, 33 R.I. 424. 

70 C.J. p 496 note 95. 

80. R.I.—State v. Deslovers, 100 A. 
64, 40 R.I. 89. 

70 C.J. p 496 note 96. 

81. Cal.—^People v. Walker, 231 P. 
672, 69 C.A. 475. 

70 C.J. p 493 note 59. 

Oath required of interpreters see su¬ 
pra § 320. 

82. CaL—People v. Walker, supra. 
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§ 327. -Use of Maps, Plans, Models, or 

Other Articles 

It Is Within the discretion of the trial Judge to permit 
a witness to Illustrate or explain his testimony by the 
use of maps, diagrams, pictures, and physical objects. 

Under the so-called “map, diagram, and chart” 
rule, a witness is permitted to clarify his testimony 
by written illustration so as to communicate com¬ 
plicated or confusing information more easily to the 
jury,*3 and it is generally recognized that the use 
of objects to illustrate oral testimony is proper,^^ 
and the admission of objects for this purpose is 


98 C.J.S. 

largely in the discretion of the trial court.85 Thus,, 
the trial judge, in the exercise of sound judicial dis¬ 
cretion, may permit the testimony of a witness to 
be illustrated by reference to, or the use of, maps,^^ 
charts,®*^ diagrams,*8 plats,^^ plans,®® sketches,®^ or 
other drawings ;®2 and it is generally held that per¬ 
mission to use a blackboard to illustrate the testi¬ 
mony of a witness rests in the sound discretion of 
the trial judge.®® < 

Similarly, it may constitute a proper exercise of 
the discretion of the trial judge to permit a witness 
to illustrate or explain his testimony by the use of 


83. U.S.—U. S. V. Rosenbergr, C.A. 
N.T., 195 F.2d 583, certiorari de¬ 
nied Rosenbergr v. U. S., 73 S.Ct 20, 
344 U.S. 838, 97 L.Ed. 652, and So- 
bell V. U. S., 78 S.Ct. 21. 344 U.S. 
838, 97 L.Bd. 652, rehearing denied 
Rosenberg v. U. S., 73 S.Ct. 184, 
844 U.S. 889. 97 L..Bd. 687 and So- 
bell V. U. S., 73 S.Ct 180, 844 U.S. 
889, 97 L.Ed. 687, rehearing denied 
74 S.Ct. 860, 847 U.S. 1021, 98 L. 
Bd. 1142. 

Where words are insnfficiexLt 

“Photogrraphs, maps, and other 
drawings, are recognized as proper 
evidence to supplement the testi¬ 
mony of witnesses where the subject 
matter of the testimony is difficult 
to portray without such aids, or 
where the Jury can be given a bet¬ 
ter understanding of the physical 
facts with which they are concerned. 
Their admission Is proper to illus¬ 
trate the testimony. They are also 
regarded as a proper means of ex¬ 
pressing the witness' testimony. 
That is, a witness may be unable, 
by means of words or gestures alone, 
to convey to the jury an accurate 
understanding or picture of the rela¬ 
tive position of the physical objects 
or their physical characteristics, 
without the assistance of photo¬ 
graphs or drawings So, he may 
make a drawing or a photograph, or 
identify and adopt such drawing or 
photograph, made by another, as a 
means of portraying to the jury 
facts which are within his knowl¬ 
edge, and which he is not well able 
to portray without such help.” 

Idaho.—^McKee v. Chase, 253 P.2d 
787. 792, 793, 73 Idaho 491. 

8^ Aiiz.—^Posner v. New York Life 
Ins. Co., 106 P.2d 488, 66 Arlz. 202. 
Minn.—Cooper v. Hoeglund, 22 N.W. 
2d 450, 221 Minn. 446. 

85. Ariz.—^Posner v. New York Life 
Ins. Co., 106 P.2d 488, 66 Ariz. 202. 

86. U.S.—Grant v. Pilgrim, C.C.A. 
Alaska, 95 F.2d 562. 

Ky.—^Reddy Cab Co. v. Harris, 90 S. 

W.2d 1004, 262 Ky, 661. 

N.C,—Hart Cotton Mills v. Abrams, 
67 S.H.2d 803, 231 N.a 431—Sear¬ 


cy V. Logan, 89 S.E.2d 593. 226 N.C. 
662. 

Pa.—^Witwer v. Borough of Ephrate, 
Com.Pl., 48 Lanc.L.Rev. 507. 
Utah.—Merrill v. Bailey & Sons Co.. 

106 P.2d 255, 99 Utah 323. 

W.Va.—Burcham v. City of Mullens, 
83 S.B.2d 505, 139 W.Va. 399. 

70 CJ. p 496 note 98. 

Simplified map 

Mo.—State ex rel. State Highway 
Commission v. Bailey, 116 S.W.2d 
17, 234 Mo.App. 168. 

87. N.C.—Hart Cotton Mills v. 

Abrams. 57 S.B.2d 803. 231 N.C. 
431. 

70 C.J. p 497 note 99. 

Annuity tables or charts 
Cal.—^Bmery v. Southern Cal. Gas 
Co., 166 P.2d 696, 72 C.A2d 821. 

88. U.S.—U, S. V. Rosenberg, C.A. 
N.Y., 196 P.2d 683, certiorari de¬ 
nied Rosenberg v. U. S., 73 S.Ct 20, 
344 U.S. 838, 97 L,Bd. 662, and So- 
bell V. U. S., 73 S.Ct. 21, 344 U.S. 
338, 97 L.Bd. 652, rehearing denied 
Rosenberg v. U. S., 73 S.Ct 134, 
344 U.S. 889, 97 L.Bd. 687 and So- 
bell V, U. S., 73 S.Ct. 180, 344 U.S. 
889, 97 L.Ed, 687, rehearing denied 
74 S,Ct. 860, 347 U.S. 1021, 98 L.Bd. 
1142—Golden Eagle Farm Products 
V, Approved Dehydrating Co., C.C. 
A.N.Y., 147 P.2d 359, certiorari de¬ 
nied 65 S.Ct, 1407, 325 U.S. 868, 
89 L.Ed. 1987. 

Ala.—^Nelson v. Johnson, 88 So.2d 
358. 264 Ala. 422. 

Cal.—^Bellman v. San Francisco High 
School Dlst, 81 P.2d 894, 11 C.2d 
576. 

People V. Boford, 256 P.2d 334, 
117 C.A.2d 676. 

Ga.—^Lively v. Thompson, 76 S.E.2d 
846, 88 Ga.App. 31. 

Ky.—^Ross V. McLain, 246 S.W.2d 
1012. 

Neb.—^Falkinburg v. Prudential Ins, 
Co. of America, 273 N.W. 478, 132 
Neb. 831. 

N.C—Hart Cotton Mills v. Abrams. 

57 S.E.2d 803, 231 N.C. 431. 

Pa.—^Denls v. Latimer, Com.Pl., 35 
Del.Co. 313. 

70 C.J. p 497 note 1. 
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89. Ky.—Carter v. Commonwealth, 
86 S.W.2d 290, 260 Ky. 638. 

N.C.—Searcy v. Logan, 39 S.E.2d 698, 
226 N.C. 662. 

Tex.—Jackson-Strickland Transp. Co. 
V. Seyler, Civ.App., 123 S.W.2d 928, 
error dismissed by agreement. 

70 C.J. p 498 note 2. 

90. U.S.—^U. S. V. Coronado Beach 
Co.. Cal., 41 S.Ct. 378, 266 U.S. 472, 
65 L.Ed. 73 6. 

Pa.—^Wltwer v. Borough of Ephrate^ 
Com.Pl., 48 Lanc.L.Rev. 607. 

I 70 C.J. p 498 note 3. 

Blueprints 

W.Va.—Covert v. Chesapeake 6b O. 

Ry. Co., 100 S.B. 854, 85 W.Va. 64. 
70 C.J. P 498 note 4. 

91. U.S.—^U. S. V. Rosenberg, ’ C.A. 
N.Y., 196 F.2d 683, certiorari de¬ 
nied Rosenberg v. U. S., 73 S.Ct. 20, 
344 U.S. 838, 97 L.Ed. 652 and So- 
bell V. U. S., 73 S.Ct. 21. 344 U.S. 
838, 97 L.Ed. 652, rehearing denied 
Rosenberg v. U. S., 73 S.Ct. 134, 
344 U.S. 889, 97 L.Ed. 687 and So- 
bell V. U. S., 73 S.Ct 180, 344 U.S. 
889, 97 L.Bd. 687, rehearing denied 
74 S.Ct. 860, 347 U.S. 1021, 98 L. 
Ed. 1142. 

Ga.—Lively v. Thompson, 76 S.E.2d 
846, 88 Ga.App. 31. 

Ky.—^Ross V. McLain, 246 S.W.2d 
1012. 

70 C.J. p 498 note 6. 

92. R.I.—Segee v. Cowan, 20 A.2d 
270, 66 B.r. 445. 

70 C.J. p 498 note 7. 

93. N.M.—State v. Jones, 179 P.2d 
1001, 61 N.M. 141. 

Ohio.—Cincinnati Street R. Co. v. 
Waterman, 198 N.E. 494, 50 Ohio 
App. 380. 

70 C.J. p 499 note 13 [a]. 

Not contrary to legal mla 
Indicating a location by means of 
a blackboard drawing is just as ef¬ 
fective a means of commxmicatlon 
as the most specific language, and 
there is no legal rule against resort 
to that method. 

Ohio.—Gibson v. Johnson, 42 N.E.2d 
689, 69 Ohio App. 19. 
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pictures or photographs,®* X-ray plates, film, or 
photogfraphs,®® models,®* and various other physical 
objects.®^ 


WITNESSES § 327 

On tHe other hand, where the use of such articles 
would not assist the jury better to understanc the 
testimony of witnesses, the court may in its discre- 


04. Ala.—Pilley r. State, 25 So.Sd 
67, 247 Ala. 623. 

Cal.—^Newkirk v. Los Angeles Junc¬ 
tion Ry. Co., 131 P.2d 635, 21 C.2d 
3 OS—Bellman v. San Francisco 
High School Dist, 81 P.2d 894, 11 
C.2d 676. 

Conn.—Sickmund v. Connecticut Co., 
189 A. 876, 122 Conn. 376. 
Ind.--Wahl v. State, 98 N.E.2d 671, 
229 Ind. 521. 

La.—State v. Johnson, 3 So.2d 656, 
198 La. 196. 

Minn.—^Bimberg v. Northern Pac. Ry. 
Co., 14 N.W.2d 410, 217 Minn. 187, 
followed in 14 N.W.2d 419, 217 
Minn. 187, certiorari denied 66 S.Ct. 
87, 823 U.S. 752, 89 L.Ed. 602. 

N.C.—State v. Tew, 68 S.R2d 291, 
234 N.C. 612—Hart Cotton Mills v. 
Abrams, 67 S.E.2d 803, 231 N.C 
431—State v. Chavis, 56 S.B.2d 
678, 231 N.C. 307—Steelman v. Ben- 
field, 46 S.E.2d 829, 228 N.C. 661 
—State V. Gardner, 46 S.B.2d 824, 
228 N.C. 667—Simpson v. American 
Oil Co., 14 S.B.2d 638, 219 N.C. 696 
—^Pearson v. Luther, 193 S.E. 789, 
212 N.C. 412. 

Pa.—Commonwealth v. Dreamer, 188 
A. 117, 324 Pa. 220. 

70 C.J. p 498 note 8. 

Admissibility of photograph or pic¬ 
ture in evidence see Evidence S§ 
709-716. 

Photographs and drawings 
Iowa.—Cubbage v. Estate of Conrad j 
Youngerman, 134 N.W. 1074, 155 
Iowa 39. 

70 C.J. p 499 note 9. 

Bnle as to posed pictures not ap¬ 
plicable 

‘‘To sustain the point that it was 
improper to permit the witness to 
mark on the photograph his own lo¬ 
cation and that of the participants, 
the appellant relies upon the rule 
which excludes photographs show¬ 
ing persons posing In what they 
claim were the precise positions of 
the parties or of an automobile or 
other moving object at the time of 
the occurrence upon which the action 
was based. The exclusion Is upon 
the ground that the evidence is in ef¬ 
fect self-serving and is hearsay on 
the part of the photographer. . . 

It is the posing of the individual 
that renders such a photograph in¬ 
admissible and not the portrayal of 
the fixed situation. The rule is, 
therefore, in no way applicable to 
this case. For a witness to demon¬ 
strate to the Jury by pointing out on 
a picture where he was when he saw 
what he testified to seeing and where 
the parties were is no different than 
for him to indicate the positions on 


I a plat or diagram or to describe 
I them verbally." 

^ Ky.—^Nolan v. Commonwealth, 226 S. 

I W.2d 27, 29, 311 Ky. 862. 

95. Tex.—United Fidelity Life Ins. 
Co. v. Holliday. Civ.App., 226 S.W. 
2d 139, refused no reversible er¬ 
ror. 

Z-ray plctnra of another person 
Where a doctor was testifying as 
to the effects of a certain disease 
and used X-ray pictures of plain¬ 
tiff, it did not constitute error to 
permit the doctor, in testifying as to 
methods of taking X-ray pictures, 
to use X-ray pictures taken of anoth¬ 
er person where it was made clear 
that such pictures were being used 
merely for illustrative purposes. | 
Ariz.—^Posner v. New York Life Ins. 
Co., 106 P.2d 488, 66 Ariz. 202. 

96. Neb.—^Falklnburg v. Prudential: 
Ins. Co. of America, 273 N.W. 478, 
132 Neb. 831. 

N.J.—Schnoor v. Palisades Realty & j 
Amusement Co., 172 A. 43, 112 N j 
J.Law 606. 

Pa.—^Denls v. Latimer, Com.Pl., 85 
Del.Co. 313. 

70 C.J. p 499 note 10. 

Model of bomb 

In prosecution arising out of 
bombing, wherein experts testified 
extensively concerning fragments of 
homh found, admitting in evidence 
a model bomb representing approxi¬ 
mately the type of bomb apparently 
used by defendants, to illustrate the 
expert testimony, was not error. 
Cal—^People v. Kynette, 104 P.2d 794, 
16 C.2d 731, certiorari denied 
Kynette v. People of State of Cali¬ 
fornia, 61 S.CL 806, 312 U.S. 703, 
86 L.Ed. 1136. 

Police officer in naiform 
Where accused was on trial for 
murder of a uniformed police of¬ 
ficer, and it had been shown that 
prior to the killing accused had been 
having trouble with men in civilian 
dress, it was proper for prosecution 
during the examination of a witness 
testifying as to the appearance of 
deceased officer, to call an officer in 
regulation uniform and to ask wit¬ 
ness if deceased officer was similarly 
dressed for the purpose of showing 
that accused could not have enter¬ 
tained the belief that deceased of¬ 
ficer was one of the men with whom 
he had been engaged in difficulties. 
Tex.—Jenes v. State, 77 S.W.2d 681, 
127 Tex.Cr. 618. 

Xdentifloatioa of model with original 
Where plaintiff was injured by a 
power-driven saw, it was proper for 
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witnesses to use a model of the saw 
while testifying in view of plaintiff’s 
testimony that the model was identi¬ 
cally the same as the saw which 
caused the injury. 

Mo.—^Bonney v. Diamond Wood ICeel 
Mfg. Co., 266 S.W. 1024, 216 Mo. 
App. 42. 

97. Ill.—^Abbott Laboratories v. 
Bank of London & South America, 
Limited, 114 N.B.2d 585, 351 Ill. 
App. 227. 

70 CJ. p 499 notes 11, 13. 

Magnifying devices 

(1) Use of a lamp to illuminate 
and magnify a check is not improper. 
Ill.—^Abbott Laboratories v. Bank of 

London & South America, Limited, 
supra. 

(2) Use of a projectoscope to il¬ 
lustrate the testimony of a witness 
has been held to be proper. 

Nev.—State v. Kuhl, 176 P. 190, 196, 

42 Nev. 185, 3 A.L.R. 1694. 

70 CJ. p 499 note 13 Eg]. 

(3) Use of X-ray viewer which 
illuminated film so that its descrip¬ 
tion by one Qualified to interpret it 
could be more readily understood by 
lay Jurors was proper. 

B.I.—Williams v. Altnida, 68 A.2d 
662, 74 R.I. 47. 

Salfe 

In a prosecution for murder by 
stabbing, a knife could properly be 
exhibited to a witness for the pur¬ 
poses of description and comparison, 
and as Illustrating the type, size, 
and character of the knife used in 
commission of the crime, even 
though the prosecution conceded 
that the knife shown to witness was 
not the one used to stab the victim. 
Ga.—Hill V. State, 88 S.E.2d 146, 211 
Ga. 683. 

Sealed Jar oontaiiiiiLg sample 
In a prosecution for selling adul¬ 
terated milk where a witness testi¬ 
fies to taking a sample of the milk, 
placing It in a Jar, sealing the Jar, 
and sending it to a laboratory for 
testing, it was proper to permit the 
witness to use a similar Jar to dem¬ 
onstrate how the sample Jar was 
sealed. 

Ala.—Allen v. State, 80 So.2d 479, 38 
Ala.App. 70, petition for certiorari 
stricken 80 So.2d 488, 249 Ala. 20L 

Bank statement 

Cal.—Clark v. Smith, 20 P.2d 937, 
217 a 749. 

70 C.J. p 499 note 12. 

Skeleton 

Or.—Gamine ▼. Tibbetts, 74 P.2d 974, 
168 Or. 21. 

70 CJ. p 499 note 18 [i]. 



§ 327 WITNESSES 

tion properly refuse to permit them to illustrate 
their testimony by the use of maps,^® plats,®® photo¬ 
graphs,^ sketches,^ drawings,® or other physical 
objects.^ Furthermore, a witness should not be 
permitted to use a diagram to illustrate his testi¬ 
mony in order to show an assumed condition which 
admissible proof has not shown to exist in fact,® 
and, ill the absence of some showing that the wit¬ 
ness is familiar with that which is supposed to be 
represented by a map, its use to illustrate his testi¬ 
mony should not be permitted,® nor is it improper 
for the court to refuse to permit a witness, who does 
not understand maps, to use one to illustrate his 
testimony^ 

Maps, photographs, models, or other articles used 
by a witness to illustrate his testimony are not to be 
regarded as substantive evidence,® and, unless the 
things so used arc agreed on to be correct repre¬ 
sentations of the subjects supposed to be represent¬ 
ed, such articles must be regarded only for what 
they are worth.® Thus, where such things are used 
merely to illustrate the testimony of a witness, they 
are not subject to the strict proof of accuracy as 
those offered as independent evidence but where 
a photograph is used to illustrate the testimony of 
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a witness, it must be shown that the photograph 
is accurate and is a true representation of the 
scene, object, or person it purports to portray.^l 
The correctness of the photographic representation 
may be established by any witness who is familiar 
with the scene, object, or person portrayed, or wlio 
is competent to speak from personal observation, 
and it is not necessary to prove this fact by the 
photographer who took the photograph.^® Whether 
there is sufficient evidence of the correctness of a 
photograph to render it competent to be used by a 
witness for the purpose of illustrating or explain¬ 
ing his testimony is a preliminary question of fact 
for the trial jiulgc.^^ 

If a photograph is used to illustrate or explain the 
testimony of a witness, the fact that the photograph 
is gory, gruesome, or tends to arouse prejudice will 
not alone render to incompetent to be so used,^® 
and the same rule a]Jplios whore a skeleton is used 
by a witness to illustrate or explain testimony.!^® 

Where a map or diagram is used by a witness 
to explain his testimony, the court may properly re¬ 
fuse to direct the witness to add additional mark- 
ings,^*^ and the court may properly refuse to permit 
another witness to make additions to the map or 


98. U.S.—Hewitt V. TT. S., C.C.A.Mo., 
no F.2d 1, certiorari denied (50 S. 
Cl. 1089, 310 U.S. 041, 84 Li.Ed. 
1409. 

99. Ga.—^Pybus v. Goldatoln, 1C5 S. 
E. 8C6, 45 Ga.App. CG9, 

70 C.J. p 500 note 14. 

1. Wyo.—Tompkins v. Byrtua, 267 
P.2d 753, 72 Wyo. 537. 

70 C.J. p 500 note 15. 

Pictures in textbooks 

Refusal of the trial judge to per¬ 
mit witness to illustrate her testi¬ 
mony by the use of pictures in text¬ 
books did not constitute an abuse of 
discretion. 

Cal.—Bellman v. San Francisco High 
School Dlst, 81 P.2d 894, 11 C.2d 
G76. 1 

2. D.C.—Murray v. U. S., 130 F.2d 
442, 7C U.S.APP.D.C, 179. 

3. Mich.—^People v. Haggai, 52 N.W. 
2d 180, 332 Mich. 407. 

4. Neb.—Falkinburg v. Prudential 
Ins. Co. of America, 273 N.W. 478, 
132 Neb. 831. 

70 C.J. p 500 note 16. 

5. Ky.—Louisville Gas & Elec. Co. 
V. Sanders, 249 S.W.2d 747. 

6. Mont.—Story v. Maclay, 5 P. 326, 
4 Mont 404. 

70 C.J. p GOO note 17. 

7- Mich.—Ulrich v. People, 39 Mich. 
245. 

8. N.C.—State v. Tew, 68 S.E.2d 
291, 234 N.C. 612—State v. Chavis. 


66 S.E.2d 678, 2,31 N.C. 307—State 
V. Gardner, 46 S.E.2d 824, 228 N.C. 
667—Se.arcy v. Logan, 39 S.K.2d 
69.3, 220 N.C. 562—Pearson v. 

Luther, 193 S.E. 739, 212 N.C. 412. 
70 C.J. p 501 note 20. 

9. K.C.—State V. Tow, 68 S.E.2d 291, 
234 N.C. 612—Slate v. Gardner, 16 
S.B,2d 824, 228 N.C. 567—Pearson 
V. Luther, 193 S.B. 739, 213 N.C. 
412. 

70 C.J. p 501 note 21. 

10. Ky.—Ross V. McLain, 246 S.W. i 
2d 1013. 

11. N.C,—State V. Tew, 68 S.E.2d 
201, 234 N.C. 612—State v. Chavis, 
GO S,E.2d 678, 231 N.C. .307—State 
V. Gardner, 46 S.E.2d 824, 228 N.C. 
567—^Woods V. Roadwjiy Exp., 25 
S.li3.2d 856, 223 N.C. 269—Simpson 
V. American Oil Co., 14 S.E.2d 638, 
310 N.C. 595. 

70 C.J. p 498 note 8 [c]. 

12. N.C.—State v. Gardner, 46 S.E. 
2d 824, 228 N.C, 567. 

Xdentlflcation of X.ray films 

Where testimony showed that in¬ 
jured party had four X-ray films 
made by specialist, that they were 
delivered to her doctor, that her clue- 
lor delivered them to injured parly 
and that she brought them to the 
court room, and films had injured 
party's name on them and contained 
specialist’s identifying mark al¬ 
though he testified he did not per¬ 
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sonally nuiko films, but Jiad assist¬ 
ants eapablo of doing so, films w<*ro 
sufllelently Idoiitillr^d to pt'nuiL 
physicians and surgeons to use lln*m 
as l)asis for testimony eoneorning 
the injury. 

Tex.—Xinilod Fidelity Life In.s. Co. v. 
Holliday, CIv.App., 22(1 S.W.2d 1.39, 
error refused no rc!Ver.slblo error. 

13. N.C.—Slalo V. Gardner, 46 S.IO. 
2d 824, 228 N.C. 567. 

Proof by photographer held sufficient 
N.C.—State v. Rogers, 01 S.E.2d 572, 
233 N.C. 390, 28 A.L.U.2d 1101. 

14. N.G.—State v. Gardner, 46 S.E. 
2d 824, 228 N.C. GC7—State v. IVlal- 
thews, 131 S.10. 743, 391 N.C. 378. 

15. N.C.—Slate v. Rogt'rs, 64 S.E.2(1 

572, 23.3 N.C. .390, 28 A.L.R.2<1 

1101—Slate V. Gardner, 46 S.E.2a 
824. 228 N.C. 567. 

16. Or.—C,n.rnlnQ v. Tibbetts, 74 P. 
2d 974, 158 Or. 21. 

17. Marking to scale 

Where a wilm‘ss uses a map to Il¬ 
lustrate his tosLlmojiy relating to an 
automi>l)lIe accident, it was not ci- 
1 roneous for the court to refuse to 
I reciuirc witness to indicate skid 
marks on a sealo consistent with 
scale used to show width of high¬ 
way, particularly in vU?w of the 
fact that witness stated th.at he was 
unablo to do so. 

Or.—Babcock v. Gray, 107 P.2d 846, 
105 Or. 398. 



98 C. J. S. 

diagram on the ground that it would constitute an 
interpretation of other evidence by the witness.!^ 

It has been held that permitting a witness in 
testifying to refer to a diagram or the like which 
is not in evidence or made a part of the case under 
consideration is not conducive to a clear under¬ 
standing of the case on appeal and that such practice 
should not be indulged in by counsel,and thus, it 
is not considered a commendable practice to permit 
a witness to illustrate or explain his testimony by 
referring to drawings or the like on blackboards,-^ 
or on the court room floor ,21 although if it is done 
it is not necessarily erroneous ;22 but if it is done 
and the result is to prevent the making of a com¬ 
plete record on appeal, and a party is injured there¬ 
by, it will amount to an abuse of discretion on the 
part of the trial court.23 Where the use of maps, 
plans, models, or other articles is permitted for the 
purpose of illustrating testimony, proper practice 
suggests that they should accompany the record on 
appeal for the same purpose.24 Where a map, dia- 


WITNESSES §§ 327-328 

gram, picture, or the like is used by a witness to 
illustrate or explain his testimony, and the wit- 
ness refers to particular points on the map, ^agram, 
or picture, such references should be sufincienty 
identified in the record,25 and where this is not 
done the testimony of the witness is worthless to a 
reviewing court.^® 

§ 328. Questions Generally 

a. In general 

b. Form of questions 

a. In General 

Questions should be asked a witness which seek to 
elicit testimony of facts, not contentions of the parties, 
based on the personal knowledge of the witness. 

The interrogation of a witness should ordinarily 
proceed by way of questions, not statements or as- 
sertions.^*? Questions should be asked which seek 
to elicit testhnony.28 of facts,29 not contentions of 
the parties,®® based on the personal knowledge of 


18. Wis.—^Balzer v. Caldwell, 263 N. 
W. 706, 220 Wis. 270. 

19. Mo.—Paden v. Morris & Co.. 
App., 251 S.W. 424. 

70 C.J. p 501 note 26-99. 

20. N.M,—State v. Jones, 179 P.2d 
1001, 51 N.M. 141. 

Qj._Phillips V. Podrabsky, 304 P.2d 

942. 

70 C.J. p 501 note 24. 

21. Iowa.—Connelly v. Nolte, 21 N. 
W.2d 311. 237 Iowa 114. 

Ky._Carter v. Commonwealth, 80 

W.2d 290 , 260 Ky. 538. 

70 C.J. P 501 note 25, 


22. Iowa.—Connelly v. Nolte, 21 N. 

W.2d 311, 237 Iowa 114. 

Ohio.—Cincinnati Street R. 7* 

Waterman, 198 N.E. 494, 50 Ohio 
App. 380. 

Drawings sahseauently reproduced 
on paper 

(1) Where the testimony of a wit- 
ness was Illustrated by blackboard 
drawings, and subseauently witness, 
while on the stand, reproduced the 
blackboard drawlngrs on paper, the 
use of the blackboard drawings was 
not improper. 

K.M.—State v. Jones, 179 P.2d 1001, 
61 N.M. 141. 

(2) No error would be assigned 
to use by witnesses of a chalk out¬ 
line on court room floor of an in¬ 
tersection, particularly where coun¬ 
sel later made a replica on paper 
of outline and paper was received 
in evidence without 

Iowa.—Connelly v. Nolte, 21 N,W.«d 
311, 237 Iowa 114. 

23. N.M.—State v. Jones. 179 P.2d 
1001, 61 N.M. 141. 


24 , Ky.—Carter v. Commonwealth, j 
86 S.W.3d 290, 260 Ky. 638. 

70 C.J. p 601 note 22. 

25. R.I.—^Lynch v. Aguiar, 104 A.2d 
554, 81 R.I. 481. 

Wash.—Desimone v. Mutual Mate¬ 
rials Co„ 162 P.2d 808, 23 Wash.2d 
876. 

Vocal Identiacatiott tnsuffleient 
“In passing, we wish to obse^e 
that it has been difficult to derive 
help from the maps and ^hibits 
sent up on this appeal. This was 
occasioned by the fact that the loca¬ 
tion of the particular excavation w^ 
disputed. Various witnesses at the 
trial referred to certain portions of 
the exhibits merely by pointing, and 
saying, ‘here,’ or 'there,' and so 
forth. Such vocal indications can 
no more come up in the record than 
can the voice of the witness. For 
the assistance of the appellate court, 
all statements should be clearly ref¬ 
erenced by markings, symbols, or 
other means of Identification on the 

Wash!—Sund v. Keating, 259 P.2d 
1113, 1119, 43 Wash.2d 36. 


Identifying particular photograph 
used 

In using photographs in the ex¬ 
amination of witnesses. should 

be observed in identifying 
record the particular Photograph be¬ 
ing used and indicating precisely 
what the witness Is testifying to 

therefrom. Wii a 0.1 cai 77 

R.I.—Round V. Burns, 74 A.2d 861, 77 

R.I. 135, 20 A.L.R.2d 1048. 

26. R.I.—^Lynch v. Aguiar, 104 A. 
2 d 664, 81 B.I. 481. 
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Wash.—^Desimone v. Mutual Mate¬ 
rials Co., 162 P.2d 808, 23 Wash.2d 
876. 

27. Cal.—^People v. Eaton, 68 P. 683, 
136 C. xix. 

70 C.J. p 501 note 2. 

2& Md.—Fidelity & Deposit Co. of 
Maryland v. Sanford & Brooks Co., 
149 A. 275, 158 Md. 525. 

29. U.S.—Moran v. Pittsburgb-Des 

Moines Steel Co., D.C.Penn., 6 F.B. 
D. 694. 

70 C.J. P 501 note 4. 

Cause of accident ^ 

In pedestrian’s action for Injuries 
sustained from falling on an alleged¬ 
ly defective sidewalk, permittli^ 
pedestrian to answer question ask^ 
by her counsel “Well Just what was 
It your foot struck?" was not error. 
Idaho.—Borland v. City of Hailey, 
101 P.2d 17, 61 Idaho 333. 

30. Md.—Fidelity & Deposit Co. of 
Maryland v. Sanford & Brooks 
Co., 149 A. 275, 168 Md. 625. 

70 C.J. P 501 note 6. 

OnUt of charge 

Court did not commit error in re¬ 
fusing to permit accused to answer 
question: “If you had been guilty of 
this charge, you would plead guilty 
to it^*' 

Miss.—^Peacock v. State, 174 So. 582. 

Truth of statement 

In action on life policy, the ex¬ 
clusion of auestions put to insured’s 
widow, whether his statement in ap¬ 
plication for policy that he was in 
good health was true, was proper. 
Mo.—Anderson v. Life & 

Co. of Tennessee, App., 123 S.W.2d 
207. 
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the witness,or his knowledge and understand¬ 
ing's A question requesting a witness to state 
only what he knows about a certain matter is not 
objectionable.33 On the other hand, a question 
seeking the witness’ understanding of a fact and not 
his knowledge is improper.34 

A party who voluntarily calls an adverse or 
hostile witness should elicit the whole truth 35 
Where the rulings of the court as to the form of a 
question have been confusing, counsel is entitled, 
on so requesting, to have the court suggest a ques¬ 
tion which it deems suitable.36 Counsel, however, 
is not required to propound questions in the form 
suggested by the court he is entitled to frame 
his own questions,^® as long as they violate no rule 
of law, procedure, or evidence,^^ and to elicit 
through them such facts as will, in his judgment, 
tend to support his claims.-*® Where a witness has 
been asked several times as to an important matter 
and his answers have been rather uncertain, it is 
not improper for counsel to say to him, ‘‘This is an 
important matter, and you must be positive.”^^ 

It is the function of the court to protect the 
witness against the use of improper questions.^^ 


98 aj.s. 

Whether or not a question is proper or improper de¬ 
pends on the purpose for which it is asked and the 
circumstances at the timc.*3 While the court may 
on its own motion exclude an improper question, 
it need not do so until objection by counscl.^5 Where 
the objection to a question is eliminated by direc¬ 
tion of the court, no further complaint can be based 
on such question.^® The exclusion of a question 
calling for improper evidence docs not deprive the 
party of his right furtlier to question the witness 
along proper lines.^^ 

b. Form of Questions 

(1) In general 

(2) Misleading questions 

(3) General questions 

(4) Indefinite and uncertain questions 

(5) Argumentative questions 

(1) In General 

The question asked of a witness should be In proper 
form, and questions not proper in form should be ex¬ 
cluded. 

In the examination of a witness the question put 
should be proper in form, and questions not proper 
in form should be excludc<L^3 Questions should be 


31 . XJ.S.—^Moran v, Pittsbursh-Dea 
Moines Steel Co., D.C.Penn., 6 P.R. 
D. 694, 

Ala.—Pritchett v. Pritchett, 74 So.2d 
920, 261 Ala. B3G—Sovereiffn Camp, 
W. O. W., V. McLaughlin, 186 So. 
378, 237 Ala. 33. 

Ind.—Healey v. Healey, 109 ]sr.B.2d 
101, 123 lnd.App. 155. 

Md.—^Pennsylvania R. Co. v. Quality 
Products, 189 A. 200, 171 Md. 291. 
Miss.—Brister v. State, 61 So.2d 759, 
211 Miss. 365. 

70 C.J. p 501 note 6. 

32 . N.H.—Plssette ▼. Boston & 
Maine R. R., 96 A.2d 303, 98 N.H. 
136 . 

aOLowledge of roles 

In action by administratrix against 
railroad for death of motorist, per- | 
mittlng administratrix* counsel to 
question railroad engineer as to bis 
knowledge and understanding of 
rules of railroad on certain matters 
in issue without introducing the 
rules was proper. 

N.H.—^Pissette v. Boston & Maine R. 
R., supra. 

33. Cal.—^Hlcks v. Riverside Fruit 
Co., 13 P. 873, 72 C. 303. 

34. Md.—^Marvil Package Co. v. 
Ginther, 140 A. 95, 154 Md. 813. 

“As far as you. know,” etc. 

Inquiry as to whether as far as 
witness knew driver of automobile 
Involved in collision used intoxicat¬ 
ing liquor at all was objectionable. 


even though driver had previously 
been cross-examined concerning emp¬ 
ty boer bottles and one full bottle 
found in automobile after collision. 
Wash.—Glle v. Nielsen, 145 P.2d 288, 
20 Wash.2d 1. 

35. N.T,—Marks v. Thompson, 1 N. 
Y.S.2d 216. 

36. Wis.—Goodwin v. State, 90 N. 
W. 170, 114 Wis. 318. 

37. Md,—Baltimore. C. & A. Ry. Co. 
V. Turner, 136 A, 609, 162 Md. 216. 

38. Md,—Baltimore, C. & A. Ry. Co. 
V. Turner, supra. 

39 . Md.—Baltimore, C & A. Ry. Co. 
V. Turner, supra. 

70 CJ. P 602 note 12. 

40. Md.—Baltimore, C & A. Ry. Co, 

V. Turner, supra. 

1 41. Tex. — Cruse v. State, Cr., 77 S. 

W. 818. 

42 . Cal.—^Bolander v. Thompson, 134 
P,2d 924, 67 C.A.2d 444. 

43. Tex.—Gatlin v. Fisher, Clv.App., 
178 S.W.2d 870. 

44. Wash,—Hindle v. Holcomb, 75 
P. 873, 34 Wash, 336. 

70 CJ. P 602 note 25. 

45. Wash.—Hindle r. Holcomb, su¬ 
pra. 

46. Ark.—Southwestern Telegraph 
& Telephone Co. v. Abeles, 126 S. 
W. 724, 94 Ark. 254, 140 Am.S.R. 
116, 21 Ann.Ca& 1006. 

70 CJ. P 502 note 27. 
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47. N.T.—Badesch v. Wlllnn Cong. 
Brothers, 60 N.Y.S. 968, 23 Misc. 
ICO. 

70 CJ. p 602 note 28. 

43. Md.—^Newton v. State, 127 A. 

123, 147 Md. 71. 

70 CJ. p 603 note 30. 

Questions objectionable as to form 

(1) In action for personal inju¬ 

ries and damage to automobile in 
collision with trucic, not shown to 
have been owned by corporate de¬ 
fendant or driven by Individual de¬ 
fendant, question propounded while 
plaintiff was testifying: “You charge 
in your petition • • • that your 

car was wrecked by a truck of (cor¬ 
porate defendant) driven by (indi¬ 
vidual defendant); will you please 
tell the jury just how this accident 
happened?'*, was objectionable as in 
improper form. 

Ky.—^Wheeldon v. Rogenhardt Const. 
Co., 146 S.W.2d 627, 284 Ky. 603. 

(2) Various other questions see 70 
CJ. p 503 note 30 [a]. 

Questions not obiectlonable as to 
form 

(1) In generaL 

Mass.—Commonwealth v. Bonoml, 
140 N.E.2d 140. 

R.I.—Orleck v. Nemtzow, 196 A. 234, 
59 R.I. 284. 

70 C.J. P 608 note 30 [b]. 

(2) Where district attorney asked 
coroner which end of porch accused 

stated at inquest shot which 
killed deceased came from, objec- 
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concise^^ and directed to a definite object,not 
rambling or scattered.^! Calling for a witness’ “best 
judgment” as to the fact being sought is proper.52 
In seeking a denial of the making of a certain state¬ 
ment by the witness the question should not be so 
framed as to characterize the statement made;^^ 
rather the question should contain the statement as 
said to have been made with an inquiry as to 
whether or not it was so made.^^ 

To ask concerning the existence or nonexistence 
of a fact as to which another witness has testified, 
mentioning the name of the previous witness, is not 
objectionable, as requiring a criticism of such wit¬ 
ness’ testimony.55 Where a particular answer is 
expected of a witness, the question put should be in 
such form as to make such answer, if given, re¬ 
sponsive thereto.^® If a question objected to is im¬ 
proper in form, the statement of counsel as to what 
he expected to prove by the witness will not put 
the court in error for excluding it.®^ Where the 
testimony of a party in response to an inaccurate 
question is competent, except for the portion which 
the party offers to have stricken, an exception to 
the question cannot be sustained.®^ 


Since the orderly conduct of the trial is in the 
control of the court, as discussed supra § 317, con¬ 
siderable latitude must necessarily be left to the 
trial court in ruling on the form of questions to wit- 
nesses.59 The form^o and propriety®! of questions as 
well as the manner in which questions may be put,®^ 
are within the discretion of the trial court. The 
form of a question should not be looked at so much 
as the importance of the evidence sought to be 
elicited;®® and the competency of evidence is to be 
determined by the substance of the witness’ an¬ 
swer, rather than by the form of the interrogatory.®^ 
Accordingly, considerable latitude in the form of 
questions asked may be justified where the witness 
is illiterate or ignorant,®® young and inexperi¬ 
enced,®® or does not understand the English lan¬ 
guage®"^ or the methods of taking testimony in 
court procedure.®® It is proper to exclude a ques¬ 
tion so framed that the answer cannot possibly aid 
the jury,®® or that a categorical answer thereto may 
be misleading.^® 

Questions containing more than single proposi¬ 
tion. Questions containing more than one proposi¬ 
tion to which different answers might be given are 
improper.*^! Accordingly, a question calling for a 


tion to form of question was not 
well founded. 

La,—State v. Page, 136 So. 609, 173 
La. 279. 

(3) On a trial for arson, the pros¬ 
ecutor may he asked, “what was the 
state of feeling between you and the 
accused at the time of the burning,’* 
since there is nothing objectionable 
in the form of the question. 

Ala.—^Hinds v. State, 66 Ala. 145. 

(4) In action for attorney’s fees, 
refusal to permit defendant’s coun¬ 
sel to ask plaintiff to define “sham 
and frivolous pleading” was not er¬ 
ror, since phrase had no artificial 
meaning. 

Md.—Winslow V. Atz, 177 A. 272, 168 
Md. 230. 

(6) In prosecution for rape and 
aggravated assault, asking witness 
what injured woman said “after tell¬ 
ing you that she didn’t know that 
men could treat her like that?” was 
not objectionable for using the word 
“men” instead of “man,” where wit¬ 
ness testified that she did not re¬ 
member whether injured woman said 
“men” or “man.” 

Tex.—^Palmer v. State, 116 S.W.2d 
641, 134 Tex.Cr. 390. 

49. Mass.—Goldman v. Ashkins, 166 
513, 266 Mass. 374. 

50- Mass.— Goldman v. Ashkins, su¬ 
pra. 

51. Mass.—Goldman v. Ashkins, su¬ 
pra. 

98 C. J.S.—8 


52. Wash.—State v. Hunter, 48 P.2d 

262, 183 Wash. 143. 

70 C.j. p 603 note 34. 

53. Ala,—Southern Life & Health 
Ins. Co. V. Morgan, 105 So. 161, 21 
Ala.App. 6, certiorari denied 106 
So. 168, 213 Ala. 413. 

70 C.J, p 603 note 35. 

54 . U.S.—Cobb V. XT. S., 5 Ct,Cl. 176. 
Ala.—Southern Life & Health Ins. 

Co, V. Morgan, 105 So. 161, 21 Ala. 
App. 6, certiorari denied 105 So. 
168, 213 Ala. 413. 

55. La.—State v. Buchanan, 73 So. 

263, 140 La. 420. 

70 C.J. p 603 note 37. 

56. Tex.—^Lynch Davidson & Co. v. 
Denman Lumber Co., Civ.App., 272 
S.W. 803. 

70 C.J. p 503 note 88. 

57. Ala.—Woodward Iron Co. v. 
Spencer, 69 So. 902, 194 Ala. 256. 

70 C,J. p 603 note 39. 

58. Mass.—Bartow v. Parsons Pulp 
& Paper Co., 94 1T.B. 812, 208 Mass. 
232. 

59 . La.—State v. Allemand, 96 So. 
552, 153 La. 741, 

60. Cal.—Whitfield v. Debrincat, 123 
P.2d 691, 50 aA2d 389. 

IlL—^People V. Priola, 70 NJEi.2d 46, 
395 Ill. 296. 

Ind.—^Brown v. State, 23 N.B.2d 267, 
216 Ind. 106. 
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Wash.—State v. Woodring, 228 P. 
2d 459, 37 Wash.2d 281—State v. 
Scott, 149 P.2d 162, 20 Wash.2d 
696. 

70 ax p 478 note 78. 

61. N.D.—Mevorah v. Goodman, 67 
N'.W.2d 600, 79 N.D. 443, 49 A.L.B. 
2d 825. 

70 C.X p 478 note 79. 

69. Ill.—^Mayville v. French, 92 KE. 
919, 246 IlL 434. 

63. Philippine.—^Michael & Co., Inc. 
V. Buriquez, 33 Philippine 87. 

64. N.C.—^Hicks V. Hicks, 66 S.B. 
106, 142 JST.C. 231. 

70 C.X p 602 note 18. 

65. Idaho.—State v. Fowler, 89 P. 
757, 13 Idaho 317. 

66. Iowa.—State v. Sheets, 102 N.W. 
415, 127 Iowa 73. 

67- Idaho.—State v. Fowler, 89 P. 
767, 13 Idaho 317. 

68. Idaho.—State v. Fowler, supra. 

69. N.D.—Tetrault v. O’Connor, 76 
K.W. 226, 8 N.D. 16. 

70. Va.—Virginia, etc., R. Co. v. 
Bailey, 49 S.B. 33, 108 Va. 206. 

71. Ind.—OorpnB Juris quoted in 
Conner v. First Nat. Bank in 
Wabash, 77 N.E.2d 698, 699, 118 
Ind.App. 173. 

Ohio.—Vecchiarelli v. Buchsieb, App., 
107 N.B.2d 164. 

70 ax p 603 note 41. 
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yes or no answer which embodies several separate 
questions is improper.’® 

(2) Misleading Questions 

A question which might tend to mislead a witness 
should be excluded. 

A question which might tend to mislead the wit¬ 
ness, '^3 or is so framed as to produce on the minds 
of the jury an impression not warranted by the 
evidence,74 should be excluded. Permitting such 
questions to be answered may be rendered harmless 
by cross-examination of the witness on the matter.^ 

(3) General Questions 

A question which is too general or too broad, or is 
so general that Irrelevant or illegal evidence would be 
responsive thereto, Is properly excluded. 

While a large discretion should be allowed the 


trial court in permitting questions objected to as 
not being properly confined to a particular issue 
and time,’® it is nevertheless the rule that a ques¬ 
tion which is too general or too broad,” or is so 
general that irrelevant or illegal evidence would e 
responsive thereto,73 is properly excluded. ever 
theless, permitting a witness to be asked as to a 
conversation between himself and another is not 
error, where the question docs not necessarily call 
for anything that is not competent evidence.” Since 
a witness rarely can recite an oral conversation 
verbatim, he may be asked to give the substance 
thereof.*® 

A question so general as not to put the adverse 
party on notice as to the testimony sought,*’ or 
leaves the witness to decide what facts of 
in his knowledge he will state in reply thereto, “ is 


72. Ind—Conner v. First Nat. Bank 
in Wabash, 77 N.E.2d 598. 118 Ind. 
App. 173. 

70 C.J. p 604 note 43. 

73. Ala.—International Agricultural 
Corporation v. Abercrombie, 68 So. 
873, 192 Ala. 50. 

70 C.J. P 504 note 44. 

Value of farm '*as a whole” 

Wis.—^Wooster v. Sugar River Val¬ 
ley B. Co., 15 N.W. 401, 67 Wis. 311. 
70 C.J. P 541 note 81. 

Torn held ohjeotlonahle 

In murder trial, question by ac¬ 
cused’s counsel to accused’s witness 
as to whether he had had occasion 
to look over abstract of title was 
objectionable in form, where docu¬ 
ment presented to witness was not 
abstract of title, but consisted of 
certified copies of acts of convey 
ance. 

La.—State v. Messer, 193 So. 633, 194 
La. 238. 

74. Okl.—^Kimbrough v. State, 89 P. 
2d 982, 66 Okl.Cr. 66. 

70 C.J. P 604 note 46. 

75 . III.—Chicago, B. & Q. R. Co. v. 
Abens. 137 N.E. 443, 306 Ill. 69 

70 C.J. P 604 note 46. 

76. Or.—“Call v. Linn, 228 P. 127, 112 
Or. 1. 

77 . Cal.—^People v. Heape, 237 P. 66 
72 C.A. 226. 

70 C.J. p 504 note 48. 

Questloiis too general or too broad 

(1) At hearing on petition to sub¬ 
stitute petitioner, who was dece¬ 
dent’s first wife, for his second wife 
as administratrix of his estate, ques¬ 
tion to witness as to what decedent 
said about petitioner when her name 
was mentioned to him was too gen¬ 
eral to be competent. 

Ark.—Gray v. Gray, 133 S.W.2d 874 
199 Ark. 152. 

(2) In action by assignee of judg¬ 
ment against adipoinlstrator of estate 


of deceased daughter of judgment 
debtor for a judgment that daughter 
at time of her death held title to 
realty in trust for judgment debtor 
and to have it decreed that assignee 
had a lien against such realty, court 
properly sustained objection to a 
question whether witness knew facts 
and circumstances surrounding ex¬ 
ecution of the deed from daughter to 
judgment debtor, on ground that 
question was too general. 

Cal.—Bernards v. Grey, 218 P.2d 697, 
97 C.A.2d 679. 


(3) A question to plaintiff as to 
his financial distress preventing him 
from raising bid or paying off a 
mortgage and reason therefor was 
properly excluded as too broad. 
iq*,C.—McCorkle v. Beaty, 38 S.B.2d 

102, 226 N.C. 338. 

(4) In action for injuries to pe¬ 
destrian on sidewalk on storeowners 
property, wherein a civil engineer 
testified that almost three years aft¬ 
er alleged accident, he made inspec¬ 
tion of premises where alleged acci¬ 
dent occurred, objection to question 
as to what engineer found in connec¬ 
tion with sidewalk as he observed it 
from engineering standpoint and 
based on his experience in erecting 
buildings and sidewalks was prop¬ 
erly sustained in view of general 
nature of question. 

—^Nocar v. Greenberg, 124 A.2d 
757, 210 Md. 506. 

(6) Various other questions see 
70 C.J. p 604 note 48 [a], 

78. Ala.—Johnston v. Isley, 198 So. 
348, 240 Ala. 217. 

Cal.—^People v, Heape, 237 P. 66, 72 
C.A. 226. 

70 C.J. p 605 note 49. 


QnestloiLs too general or too broad 
(1) Question by alleged murderer 
whether designated man came to 
house with gun was too general, as 
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to the house referred to and as to 
the time of the coming. 

Ala.—Conrad v. State, 111 So. 899, 

22 Ala.App. 17, certiorari denied 
111 So. 901, 215 Ala. 643. 

(2) In robbery prosecution, ques¬ 
tion asked witness whether victim of 
robbery appeared friendly, but not 
confining answer to attitude of vic¬ 
tim towards accused, was properly 
excluded. 

Ala.—Melton v. State, 158 So. 196, 26 
Ala.App. 265. 

(3) Various other questions see 
70 C.J. p 505 note 49 [c]. 

Questions not too general or too 

broad 

(1) In action of debt on judgment 
where defense was that defendant 
had not been served In action In 
which judgment was obtained, fail¬ 
ure to exclude question as to wheth¬ 
er any papers in any suit were served 
on defendant at time of alleged serv¬ 
ice was not error, since question ob¬ 
viously referred to suit in issue. 

Vt.—Bristol V. Noyes, 174 A. 924, 
106 Vt. 418. 

(2) Various other questions sec 
70 C.J. P 505 note 49 [h]. 

79. Kan.— Mullarky v. Manker, 170 
p. 31, 102 Kan. 92. 

sa Mass.—Commonwealth v. Bono- 
mi, 140 N.B.2d 140. 

8L La.—State v. Pichon, 97 So. 463, 
164 La. 334. 

70 C.J. p 506 note 61. 

82. Ala.—Scott V. State, 73 So. 212, 
15 Ala.App. 267. 

70 G.J. p 606 note 52. 

AnytbdiLg farther to state 

A question put to accused by his 
counsel to state anything further he 
might have to state about the case 
was too general. 

Ala.—Scott V. State, supra. 
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improper. So, also, a question which asks a wit¬ 
ness to state in one sweeping answer whether or 
not the statements in four named sections of the 

bill are true is objectionable.^3 

Where a question to a witness is so ambiguous 
and general that it is difficult to determine from its 
language what is intended to be proved, it is prop¬ 
erly excluded.^4 a question is too general which 
does not disclose on its face that the answer thereto 
will be material.S5 Also, a question calling for a 
mere rumor or an indefinite character of informa¬ 


tion from an undesignated source is objectionable.*® 

(4) Indefinite and Uncertain Questions 
A question which Is Indefinite and uncertain should 
not be allowed. 

Questions which tend to confuse the issues in the 
case are improper.87 Hence, except where it is 
impractical to frame a more definite question on a 
matter competent for inquiry,** a question which is 
indefinite and uncertain should not be allowed; 
nor should a question which is confusing9“ or un- 


sa. Ala.—Blunt v. Strong, 60 Ala. 
672. 

84. N.T.—^McGinley v. XT. S. Life 
Ins. Co., 77 N.T. 496. 

85. Ala.—Brindley v. State, 69 So. 
536, 193 Ala. 43, Ann.Cas.l916E 177. 

Goodson V. State, 197 So. 69, 29 
Ala.App. 389, certiorari denied 197 
So. 70, 240 Ala. 62. 

86 . Ala.—Central Iron & Coal Co. v. 
Wright, 101 So. 816, 20 Ala.App. 
82, certiorari denied 101 So. 824, 
212 Ala. 130. 

70 C.J. P 606 note 66. 

87. Ala.— Zimmem v. Standard Mo¬ 
tor Car Co., 88 So. 743, 205 Ala. 
580. 

88 . Wash.—Haggard v. City of Seat¬ 
tle, 112 P. 503, 61 Wash. 499. 

70 C.J. P 606 note 58. 

89. Ala.—Goodson v. State, 197 So. 
69, 29 Ala.App. 389, certiorari de¬ 
nied 197 So, 70, 240 Ala. 62. 

N.J.—Elizabeth Trust Co. v. Wil¬ 
liams, 23 A.2d 669, 128 N.J.Law 
102 . 

70 C.J. p 606 note 59, 

Time 

(1) In a prosecution for murder, 
objection to question whether ac¬ 
cused's son told him deceased was 
'‘hanging around" at foot of ac¬ 
cused’s steps was properly sustain^, 
since it was uncertain and indefinite 

as to time. « eoo 

^la.—Grubbs v. State, 106 So. 683, 

213 Ala. 676. 

(2) Where question related to an 
agreement between parties subse¬ 
quent to alleged novation, and the 
question was not limited to time^d 
the issue involved was whether there 
was a novation, objection to the 
question was properly s^^staine^ 
XlB ..—^Butler v. Walton, 66 So.2d 369, 

36 Ala.App. 319, certiorari denied 
66 So.2d 379, 267 Ala. 714. 

(3) In prosecution for using mails 
in furtherance of scheme to defraud 
by sale of stock, where accused was 
questioned on direct examination If 
at any time, when companies were 
functioning, he had had discussions 
with government’s witnesses, objec¬ 
tion that time was not fixed was 
properly sustained. 


U.S.—Shreve v. U. S., C.C.A.Ariz., 
103 P.2d 796, certiorari denied 60 
S.Ct. 84, 308 IJ.S. 670, 84 L.Bd. 479. 
(4) In suit by donor’s executor 
to cancel and set aside transfer of 
corporate shares made by donor to 
banker's son, in August, 1947, where 
plaintiff’s counsel, se^ng to elicit 
testimony bearing on donor’s state 
of mind, asked witness whether do¬ 
nor had had any discussions with 
her within one year before his death 
about control or possession of his 
moneys or securities, time element 
made question too broad, and there¬ 
fore trial court did not err in sus¬ 
taining objection thereto, especially 
since trial court had indicated by 
previous rulings that he would per¬ 
mit such Inquiry if time element 
were confined to July and August of 
1947. 

Cal.—^Dom v, Pichlnino, 234 P.2d 307, 
106 aA.2d 796. 


(5) Other questions as to time see 
70 C.J. p 606 note 69 [g]. 

Value 

In proceeding to condemn land for 
highway purposes, where property 
owners had opportunity to cross-ex¬ 
amine witnesses who testified as to 
value of property, and nothing ap¬ 
peared that witnesses, who were 
asked to state only “fair market 
value,” did not comprehend the 
meaning of the term, question was 
not objectionable because it did not 
define fair market value. 

Ohio.—In re Appropriation of Base¬ 
ment for Highway Purposes, 107 
N.E.2d 887, 90 Ohio App. 471. 

Questions held indefinite or uncer¬ 
tain 

(1) Where self-defense was issue, 
court did not err in refusing to allow 
question to witness whether she “ex¬ 
pected trouble," such question being 
indefinite. 

—^Hendley v. State, 76 So. 904. 

200 Ala. 646. 

(2) In employee’s action against 
broker for percentages of 

sions. wherein broker contended that, 
under terms of oral 
agreement, employee was not entitled 
to receive his share until broker 
ceived commissions on sales made 


and employee contended otherwise, 
objection to question, propounded to 
broker’s bookkeeper, with respect to 
whether she had ever paid a bill be¬ 
fore firm collected commission was 
properly sustained on grounds that 
question was vague and uncertain 
and did not specify to what bill ques¬ 
tion referred. 

Md.—Service Realty Co. v. Luntz, 123 
A.2d 201, 210 Md. 228. 

(8) Other questions see 70 C.J. P 
506 note 69 [a]. 

Questioas held not iadefiulte or un- 
oertfti**- 

(1) In action for destruction of 
lien on cotton for rent and advanc^ 
for a particular year by landlord 
■who assigned lien to plaintiff. Ques- 
tions put to tenant, as to who fur¬ 
nished him supplies in that year, and 
balance due by him for previous 
years of his tenancy, was competent 
as against contention that word 
"supplies" was indefinite. 

Ala.—Mt. Vemon-Woodberry Mills v. 
Union Springs Guano Co., 156 So. 
710, 26 Ala.App. 136, certiorari de¬ 
nied 165 So. 716, 229 Ala. 91. 

(2) Question to prosecuting wit¬ 
ness in trial for breach of peace by 
assault as to whether men who <»me 
to witness’ automobile with clubs 
hit it in any places except windows 
was not objectionable as indefinite 
because witness could not identify 
one of two respondents who ho tes¬ 
tified had clubs. 

Vt._State V. Orlandl, 170 A. 908, 106 

Vt. 166. 


(3) Admitting testimony of state 
witness on direct examination that 
he testified in preliminary trial as 
he was testifying at final trial, over 
objection that solicitor for state 
should call witness* attention to 
"identical part that he wants to 
know concerning his testimony,’ 
was not erroneous. 

Ga.—Morris v. State, 194 S.B. 214, 
185 Ga. 67. 

(4) Other questions see 70 C.J. P 
606 note 69 [h]. 

sa Ala.— Harris v. SUte, 82 So. 

460, 208 Ala. 200. 

70 C.J. P 508 note Ofi. 
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intelligible,^^ or is not clear as to who or what is 
being referred to,®^ or is incomplete,or is too 
vague to bring out proper evidence of the matter 
being inquired into.^^ 

Where, however, the circumstances of the case 
or the testimony preceding the question is such as 
to make clear what is meant by the language used, 
the question, otherwise proper, is not objectionable 
as being indefinite.^s Where the language used in 
a question when taken literally may be subject to 
the criticism of uncertainty, if it nevertheless makes 
perfectly clear what is meant, the question may be 
properly allowed.®® Similarly, where witnesses in 
condemnation proceedings know the situation of the 
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land sought to be condemned, the fact that the 
questions put to them do not accurately define the 
land is not prejudicial.®'^ It has been said that, 
where a question is considered bad for indcfinitc- 
ness, the remedy in such case is to cause it to be 
made more direct, instead of excluding it.®® It is 
within the discretion of the trial court to require 
counsel to ask a more precise question.®® 

(5) Argumentative Questions 

Argumentative questions should not be allowed. 

A question which is in the nature of a mere ar¬ 
gument with the witness should not be allowed,i 
as for example, a supposed question in the form of 


91. N.J.—State V. Rosens, 109 A.2d 
1 . 16 N.J. 415. 

70 C.J. P 508 note 61. 

92. U.S.—FredericlE Mfg. Co. v. Bev- 
lin, N.J., 127 F. 71, 62 C.C.A. 53. 

70 C.J. P 508 note 62. 

93. Mass.—Commonwealth v. Beal, 
60 N.E.2d 14, 314 Mass. 210. 

94. Ala,—Goodson v. State, 197 So. 
69, 29 Ala.App. 389, certiorari de¬ 
nied 197 So. 70, 240 Ala. 62. 

Kr.j.—Elizabeth Trust Co. v. Wil¬ 
liams, 23 A.2d 569, 128 N.J.Law 
102 . 

Pa.—Commonwealth v. Sultzaberger, 
Quar.Sess., 62 Dauph.Co. 27. 

70 C.J. p 508 note 63. 

Conversatloii. with anybody else 
In action on written lease for rent 
wherein tenant contended that there 
had been an oral agreement modify¬ 
ing terms of lease, question as to 
whether witness had a conversation 
with anybody else, which was asked 
after objection had been sustained 
to question with respect to a con¬ 
versation with a stockholder who had 
collected rents for convenience of 
tenants was objectionable because of 
vagueness. 

Pa.—^MacBrine-McAdams Realty Co., 
to Use of McAdams, v. Morris, 196 
A. 611, 129 Pa.Super. 604. 

95. Ind.—Dixon v. State, 62 N.B.2d 
629. 223 Ind. 521. 

70 C.J. p 508 note 64. 

Time and plaoe 

In prosecution for receiving and 
concealing stolen goods, objection to 
testimony by man who allegedly 
stole chattels and delivered them to 
accused as to what he had said and 
what accused had said on certain 
occasion because of failure to fix 
time and place of conversation was 
properly overruled, where preceding 
examination had fixed date and place 
of such event. 

Ind.—^Dixon v. State, supra. 

96. Ala.—Satterfield v. State, 113 
So. 320, 22 Ala.App. 123. 

70 C.J. p 608 note 65. 


97. Minn.—Cedar Rapids, etc., R. 
Co. V. Ryan, S3 N.W. 6, 37 Minn. 
38. 

9& Wash.—State v. Godwin, 230 P. 

831, 131 Wash. 591. 

70 C.J. p 608 note 67. 

99. D.C.—^Bundy v. U. S., 193 P.2d 
694, 90 U.S.APP.D.C. 12. certiorari 
denied 72 S.Ct. 638, 343 U.S. 908, 96 
L.Ed. 1326. 

1. U.S,—Mulloncy v. U. S., C.C.A. 
Mass,, 79 P.2d 666, certiorari de¬ 
nied 66 S.Ct 383, 296 U.S. 658, 80 
L.Ed. 468. 

Ga.—Corpus Juris cited ia Post v. 

State, 39 S,B,2d 1, 3, 201 Ga. 81. 
Mo.—State v. Tyson, 258 S.W.2d 651, 
363 Mo. 1242. 

N.C.—Corpus Juris cited in In re 
Kemp’s Will, 73 S.B.2d 906, 910, 
236 N.C. 680, 

Pa.—Commonwealth v. Pearlman, 
191 A. 365, 126 Pa.Super. 461. 
R.I.—Ashton v. Higgins. 96 A.2d 632, 
80 R.I. 360, 

70 C.J. p 509 note 68. j 

Questions held argumentative 

(1) In action by insurance agent 
to recover commissions on premiums 
waived during disability of insured 
as provided in life policy, inquiries 
as to whether witnesses knew wheth¬ 
er defendant insurer or other in¬ 
surance companies paid premiums on 
behalf of insured after waiver of 
payment by insurer were objection¬ 
able as argumentative. 

Md.—^Burch v. Prudential Ins. Co. of 
America, 42 A.2d 671, 184 Md. 664, 
163 A.L..R. 1466. 

(2) Exclusion of question pro¬ 
pounded to hotel clerk as to whether 
people would come in and go to some 
room without clerk noticing them 
was not error, where clerk had tes¬ 
tified that it was his business to 
know who entered hotel and that he 
paid attention to know that a large 
number went in and out. 

Gal.—^People v. Horowitz, 161 P.2d 
833. 70 C.A,2d 675. 
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(3) In longshoreman’s tort action 
against vessel owner, wherein hi.s al¬ 
leged slipping on grease was founda¬ 
tion of action, It was not error to 
sustain objection to question as ar¬ 
gumentative, propounded to employ¬ 
er’s workmen’s compensation ln.sur- 
ance carrier, as to whether way in 
which longshoreman had been in¬ 
jured made any difference to insur¬ 
ance carrier, even though evident 
purpose of question was to minimize 
apparent discrepancy between long¬ 
shoreman’s statement to carrier, in 
which no reference was made to al¬ 
leged .slipping on grease, and what 
he said in court. 

Md.—^Frazier v. Waterman S. S. 

Corp., 112 A.2d 221, 206 Md. 434. 

(4) Other questions see 70 C.J. P 
509 note 69 [a]. 

Questions held not argrimentative 

(1) In murder prosecution, ques¬ 
tion to eighteen year old son of ac¬ 
cused as to why he had remained in 
bed on second floor of his home with 
his head out a window so that he 
could testify in detail concerning the 
shooting which happened outside, 
knowing that his father was not in 
good health was not improper over 
objection that question was argu¬ 
mentative. 

W.Va.—State v. Whitt, 40 S,E.2d 319, 

129 W.Va. 187. 

(2) Other questions see 70 C.J. P 
509 note 68 [c]. 

Question previously asked and aau 
swered 

In action for damages from col¬ 
lision between defendants’ truck 
which was in middle or passing lane 
when struck by plaintiffs* oncoming 
automobile, objection to question 
concerning how close right side of 
truck was to adjoining lane, which 
had been previously asked and an¬ 
swered both on cross-examination 
and re-direct examination, was prop¬ 
erly sustained on ground that ques¬ 
tion was argumentative. 

Cal.—Thomas v. Laguna, 248 P.2d 

929, 113 C.A.2d 657. 
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an argumentative statement.^ A question is ar¬ 
gumentative when it seeks to elicit the answer of 
the witness to the argument presented.^ The ruling 
of the trial judge on the objection that a question 
is argumentative is peculiarly within his province.** 

Hostile witness. Where a witness proves to be 
hostile, the court has some discretion in permitting 
questions that are argumentative.^ 

§ 329. Leading Questions 

As a general rule, on direct examination of a witness, 
leading questions are improper and should be excluded. 

In the absence of special circumstances warrant¬ 
ing,® when it does not appear that the witness is 
unwilling'^ or stupid,® or that any other reason exists 
justifying rejection of the rule,® it is well settled as 
a general proposition that on the direct examination 
of the witness,!® especially if he is friendly, willing, 
or not unwilling,!! leading questions are improper 
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and should be excluded,!® especially as to material 
facts in dispute,!® such questions being generally 
permissible only in the cross-examination of a wit¬ 
ness.!** This rule applies in the examination of a 
party testifying in his own behalf as well as in the 
examination of any other witness,!® and is recog¬ 
nized and enforced in criminal as well as in civil 
cases,!® in ex parte proceedings as well as litigated 
ones,!"^ and in proceedings before a master.!® Lead¬ 
ing questions touphing the res gestae are as objec¬ 
tionable as others.!® 

It has been said that leading questions, to be 
objectionable, must refer to material matters,®® and 
occur where no necessity or good reason therefor 
appears,®! and are obnoxious only where there is 
manifestly an attempt to put answers on material 
matters in the witness* mouth.®® Such questions 
are not improper, unless made with a view of im- 
\ properly bringing out the facts before a jury.®^ 


2. Cal.—^People v. Hatfield, 18 P.2d 
366. 129 C.A. 162. 

70 C.J. P 509 note 69. 

3 . Okl.—-White v. State, 210 P. 813, 
22 Okl.Cr. 131. 

70 C.J. P 609 note 70. 

4. Ashton V. Higgins, 96 A.2d 
632, 80 R.I. 350. 

5. Iowa.—^Dumbarton Realty Co. v. 
L. G. Everlst, Inc., 174 K.W. 269. 

6. W.Va.—Hendricks v. Monongahe- 
la West Penn Public Service Co., 
163 S.B. 411, 111 W.Va. 676. 

7- Tex.—St John v. Moorman, Civ. 
App., 272 S.W. 223. 

Anderson v. State, 202 S.W. 944, 
83 Tex.Cr. 261, L..R.A.1918B 658. . 

8. Tex.—St. John v, Moorman, Civ. 
App., 272 S.W. 223. 

3 , Tex.”““St John v. Moorman, su¬ 
pra. 

10. Cal.—^Bolander v. Thompson, 134 
P.2d 924, 67 C.A.2d 444. 

Pla.—Hernandez v. State, 22 So.2d 
781, 166 Fla. 366. 

Iowa.— Denniston & Partridge Co. v. | 
Romp, 66 N.W.2d 601, 244 Iowa 
204. 

]yilj[ 3 s.—^Larry v. State, 62 So.2d 292, 
211 Miss. 668. 

N.Y.—^People V. Hamilton, 80 N.T.S. 
2d 156. 

Okl.—Green v. State, 163 P.2d 654, 
81 OkLCr. 282, certiorari denied 
66 S.Ct. 1363, 328 U.S. 870, 90 L. 
Ed. 1640—Qullatt v. State, 168 P.2d 
363, 80 OkLCr. 208. 

S.C.—State V. Cook, 28 S.B.2d 842, 
204 S.C. 296. 

70 C.J. p 609 note 79, 

BeasoiL for rule 

(1) Ordinarily, leading questions 
are objectionable because they may 
be used to convey to the witness in*- 
formation in disguise and indicate 


the examiner’s desire to have it af¬ 
firmed by the credit of the witness. 
Md.—^Harward v. Harward, 196 A. 
318, 173 Md. 339. 

(2) Rule against leading questions 
is intended to prevent substitution 
of language of attorney for thought 
of witness as to material fact in 
dispute. 

Ind,—Webster v. State. 190 N.B. 62. 
206 Ind. 431. 

(3) Other reasons see 70 C.J. p 
509 note 79 fal. 


11. Mo.—State v. Shepard, 67 S.W. 
2d 91, 334 Mo. 423. 

Tex.—Kroll v. Scott, Civ.App., 165 S. 

W.2d 986, error refused. 

70 C.J. p 510 note 80. 


2 ^ Xj.g.—^Thatenhorst v. TJ, S., C.C. 
A,Kan., 119 P.2d 567. ^ 

ja.—Carrington v. State, 28 So. 2d 
814, 32 Ala.App. 696. 

.riz,—J. & B. Motors v. Margolis, 
267 P.2d 688, 76 Ariz. 392—Ball v. 
State, 33 P.2d 601, 43 Ariz. 656. 

lai._^Bolander v. Thompson, 134 P. 

2d 924, 67 C.A.2d 444. 

^n._^Dickey v. Wagoner, 160 P.2d 

698, 160 Han. 216. 

^a.—State v. Labat, 76 So.2d 333, 
226 La. 201, affirmed Michel v. 
State of La., 76 S.Ct. 168, 350 U.S. 
91, 100 L.Bd, —i rehearing denied 
nt. a 9At\ +xtrn OSLfifiS. 350 U.S. 


966, 100 L.Bd.- 

Md.—^Btampson v. Brundige, 176 A. 
472, 168 Md. 69. 

N.J.— Ciardella v. Parker, 77 A.2d 
496, 10 N.J.Super. 537. 

N.T.—^People V. Hamilton, 30 N.T.S. 


za. xoo. 

Okl.—Chambless v. State, 214 P.2d 
947, 90 OkLCr. 423. 

S.C.—State V. Cook, 28 S.B.2d 842, 
’ 204 S.C. 296. 

70 C.J. P 610 note 81. 
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CoTUisei’B remarks in course of pro¬ 
pounding leading questions were not 
evidence, although they may be prej¬ 
udicial to opposing party. 

Cal.—Draper v. Heilman Commercial 
Trust & Savings Bank, 263 P. 240» 
203 C. 26. 

13. Tex.—Luse v. Gibson* Civ.App.r 
26 S.W.2d 1081. 

70 C.J. p 611 note 82. 

14. Ga.—^Ethridge v. State, 136 S.B. 
72, 163 Ga. 186. 

Leading questions on cross-examina¬ 
tion see Infra § 412. 

15. IlL—^People V. Bennett, 121 N.B. 
2d 596, 8 I11.2d 357. 

70 C.J. p 611 note 85. 

18. Ky.—Meland v. Commonwealth, 
280 S.W.2d 145. 

yUo .—State v. Shepard, 67 S.W.2d 91, 
834 Mo. 423. 

N.T.—^People v. Hamilton, SO N.T.S. 
2d 165. 

70 C.J. P 611 note 86. 

17. Fla.—Chisholm v. Chisholm, 126 
So. 694, 98 Fla. 1196. 

70 C.J. p 512 note 87. 

18. N.J.—Horton v. Horton, 130 A. 
24. 2 N.J.Misc. 683. 

Pa.—Miller v. Miller, 67 Pa.Dist.& 
Co. 212, 8 Monroe L.R. 19. 

19. Ala.—Smith v. S. H. Kress & 
Co., 98 So. 378, 210 Ala. 436. 

20. N.T.—^People v. Hamilton, 30 N. 
T.S.2d 166. 

70 C.J. P 612 note 92. 

21. N.T.—^People v. Hamilton, su¬ 
pra. 

70 C.J. p 612 note 93. 

22 . Cal.—^People v. Jones, 117 P. 
176, 160 C. 368. 

23. Mo.—Smith v. Greer, 267 S.W. 
829, 216 MoApp. 166, certiorari 
quashed. Sup.* 274 S.W. 873. 
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Where leading questions are objected to, the court 
should require counsel so to frame his questions as 
not to suggest the answers desired.^^ ^A^ere the 
court has sustained an objection to a leading ques¬ 
tion, it is discretionary with it to permit the party 
to reform the question so that it will not be lead¬ 
ing,25 although counsel will usually not be permitted 
to instruct his witness in such manner.26 

I 330 . -What Are Leading Questions 

a. In general 

b. Categorical questions 

c. Alternative questions 

d. Particular phrases 

a. In Greneral 

In general, a question is leading when It Is so framed 
as to suggest to the witness the answer which is desired 
of him. 

* The term “leading,” as relative to a leading ques¬ 
tion, is a relative and not an absolute term.27 In 
general, a question is leading when it is so framed 
as to suggest to the witness the answer which is de¬ 
sired of him;25 on the other hand, a question not 
suggesting the desired answer is not leading,2® 
where it inquires only into a single fact.^® Merely 
mentioning or directing attention of the witness to 
the matter as to which information is desired, or 


the nature thereof, does not render the question 
leading as suggesting the answer,2i and this is true 
of a case where something of detail is included in 
the question in order to bring the matter to the 
attention of the witness.22 

It is within the discretion of the trial court to 
determine whether questions on examination are 

leading and suggestive.33 

Compound questions, A question is not neces¬ 
sarily leading because of a compound nature com¬ 
prising a categorical or alternative question and a 
further question to be answered if the first is an¬ 
swered in a particular manner.2^ 

Questions in form of assertions. A question in 
the form of an assertion usually suggests an af¬ 
firmative answer and is therefore objectionable. 5 

Questions assuming facts. Questions that assume 
unproved facts are leading.2 5 So, also, any question 
expressly or impliedly assuming a material fact not 
theretofore testified to, so that the answer may af¬ 
firm such fact, is leading.27 

Miscellaneous cases. In the notes will be found 
illustrative cases of questions which the courts, 
without specifying any particular reasons, have held 
objectionable as leading,28 or have considered that 


24. Ky.—City of Georgetown v. 
Groff. 124 S.W. 888, 136 Ky. 662. 

70 C.J. P 612 note 96. 

25. Conn.—^Allen v. Hartford Li. Ins. 
Co., 46 A. 955, 72 Conn. 693. 

70 C.J. P 612 note 97. 

26. Iowa.—Pice v. Johnson, 199 N. 
"W. 346, 198 Iowa 1093. 

a7, N.C.—^Howell V. Solomon, 83 S.B. 

609, 167 N.C. 688. 

70 C.J. P 512 note 99. 

28. Fla.—^Florida Motor Lines Corp. 
V. Barry, 27 So.2d 753, 168 Fla. 
123. 

N.J.—State V. Manno, 102 A.2d 650, 
29 N.J.Super. 411. 

—^People V. Hamilton, 30 N.T.S. 
2 d 156. 

Okl,—Little V. State. 164 P.2d 772, 
79 01d.Cr. 285. 

Pa._^Foster v. Sol Greisler & Sons, 

29 A.2d 103, 150 Pa.Super, 509. 
Tex.—Osterloh v. San Antonio Pub¬ 
lic Service Co., Civ.App., 77 S.W.2d 
290, error dismissed. 

70 C.J. P 612 note 1. 

Test 

(1) True test of whether a ques¬ 
tion Is leading is whether it sug¬ 
gests the answer. 

—State V. Cook, 28 S.B.2d 842, 
*204 S.C. 296. 

(2) Principal test of a leading 
question is whether it suggests the 
answer desired. 


Wash.—State v. Scott, 149 P.2d 162, 
20 Wash.2d 696. 

(3) Other statements see 70 C.J. 
p 512 note 1 [a]. 

29. Ark.—Callahan v. Farm Equip¬ 
ment, Inc., 283 S.W.2d 692. 

La.—State v. Comery, 36 So. 2d 781, 
214 La. 245. 

Wash.—State v. Scott, 149 P.2d 162, 
20 Waah.2d 696. 

70 C.J. p 513 note 3. 

30. Tex.—Osterloh v. San Antonio 
Public Service Co., Civ.APP., 77 
S.W.2d 290, error dismissed—St. 
Louis Southwestern Ry. Co. of 
Texas v. Allen, Civ.App., 117 S-W. 
923. 

31. Iowa.—State v. Hartwick, 290 
N.W. 523, 228 Iowa 245. 

Wash.—State v. Scott, 149 P.2d 152, 
20 Wash.2d 696. 

70 C.J. P 614 note 6. 

32. Wash.—State v. Allen, 222 P. 
602, 128 Wash, 217. 

33. U.S.—^U. S. V. Stoehr, D.C.Pa, 
100 F.Supp. 143, affirmed, C.A., 196 
P.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied Stoehr v. U. S., 73 S. 
Ct 28, 344 U.S. 826, 97 L.Bd. 648. 

g.C.—State v. Cook. 28 S.B.2d 842, 
204 S.C. 296. 

70 C,J. p 616 pote 8. 
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34 , ^la.—Davis v. Millings, 37 So. 
737, 141 Ala. 378. 

70 C.J. p 618 note 26. 

35. Ga.—^Hall v. State, 33 S.B. 2d 
743, 72 Ga.App. 427. 

70 C.J. p 619 note 28. 

Qnestloa held o'bjeotioiia'ble 

A so-called question that “Julius 
Hill knew you saw the knife ?“ was 
objectionable as leading. 

Ga.—Hall v. State, supra. 

38. Ala.—Johnson v. State, 109 So. 
293, 21 Ala.App. 456. 

—State V. Poe, 38 So.2d 369, 214 
La. 606. 

70 C.J. p 519 note 30. 

37 , Ala.—Williams v. State, 42 So. 
2d 600, 34 Ala.App. 603, certiorari 
denied 42 So.2d 604, 262 Ala. 602— 
Ray V. State, 28 So.2d 116, 32 Ala. 
App. 656. 

Pa.—^Roche v. Pennsylvania R. Co., 
82 A.2d 332, 169 Pa.Super. 48. 

70 C.J. p 519 note 31. 

38. Conn.—Broderick v. Shea, 124 
A.2d 229, 143 Conn. 690—Thibodeau 
V. Connecticut Co., 89 A. 2d 223, 
139 Conn. 9. 

Idaho.—^Hemminger v. Tri-State 
Lumber Co., 68 P.2d 64, 67 Idaho 
697. 

jS^an.—Greep v. Burns, 169 P.2d 803, 
160 Kan. 48. 

^ass.—Jones y. Spering, 136 N.E.2d 
217. 
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Tex.—City Grocery Co. v. Hallmark, 
Civ.App., 123 S.W.2d 988, error dis¬ 
missed. 

West V. State, 116 S.W.2d 726. 
134 Tex.Cr. 665. 

70 C.J. P 620 note 63. 

Assault and. 'battery 

In action to recover damages for 
assault and battery, question to de¬ 
fendant, on original examination as a 
witness in his own behalf, “Did you 
try to disengage him from his hold 
on you?’* was Improper as leading. 
iQwa.—^Main v. Ellsworth, 23 N.W. 

2d 429, 237 Iowa 970. 

Authority to make contract 

A corporate officer, in an action 
against his corporation for breach of 
contract, cannot be asked the lead¬ 
ing question whether he, at the time 
of the alleged contract, possessed 
the authority to make it. 

Ky.—^Nortonville Coal Co. v. Slat, 
139 S.W. 1086, 146 Ky. 66, 
Homicide 

(1) In prosecution for murder of 
deputy sheriff, question whether at 
time he fired shots accused believed 
that he was then and there in dan¬ 
ger of death or the infliction of 
some great bodily harm was a lead¬ 
ing question. 

Ky.—^Patton v. Commonwealth, 159 
S.W.2d 1006, 289 Ky. 627. 

(2) In murder prosecution, ques¬ 
tion to accused: “When you left 
there, you didn’t leave for the 
pose of avoiding arrest, did you?” 
was properly excluded as a leading 
question and as suggesting the an¬ 
swer. 

Ky._^Hunt v. Commonwealth, 117 

S.W.2d 1010, 273 Ky. 806. 

(3) In prosecution for murder, it 
was proper to sustain objections to 
leading questions asked accused on 
direct examination as to whether he 
was in fear of receiving great bod¬ 
ily harm or being killed at time de¬ 
ceased reached for gun. 

Ill.—^People v. Harris, 134 N.E.2d 
315, 8 I11.2d 431. 

(4) Other questions see 70 C.J. P 
620 note 53 [g]. 

j^arceny 

In trial for grand larceny, ac¬ 
cused’s questions to his witness, 
“Tou did not steal that cattle, did 
you?’’ and “Did you ever conspire 
with anybody to help them steal 
the cows?’’ were improper as lead- j 
Ing. 

Ala.—Seals v. State, 194 So. 687, 239 
Ala. 244, reversed on other grounds 
194 So. 682, 239 Ala. 5. 

HegUgeiLoe 

(1) In action against oil company 
for death of contract welder who 
was killed in explosion which oc¬ 
curred when he applied torch to leak 
in one of other tanks, questioning 
welder employed by company with 
respect to who was in charge of 
welding operations-and who was the 


judge of whether an object was safe 
to be welded was improper because 
leading and suggestive. 

U.S.—Crow V. Continental Oil Co., C. 
C.A.Tex., 115 P.2d 740. 

(2) In action for negligent opera¬ 
tion of automobile stage, by passen¬ 
ger in automobile which collided 
with stage, wherein stage operators 
called another passenger of automo¬ 
bile as witness, court properly sus¬ 
tained objection, under statute, to 
question whether automobile was not 
twenty to twenty-five feet from 
curve when stage first appeared, 
since question was leading. 

Cal.—Gladstone v. Fortier, 70 P.2d 
256, 22 C.A2d 1. 

(3) Where defendant’s witness, 
after being excused, was called by 
plaintiff who was permitted to re¬ 
open case in chief, question on direct 
examination whether witness saw 
defendant’s automobile strike plain¬ 
tiff was properly excluded as lead¬ 
ing. 

Cal.—^Augenthaler v. Pinkert, 32 P. 
2d 686. 138 C.A. 455. 

(4) In action for death of son who 
was struck by bus in bus turnabout 
space owned by a third person, ques¬ 
tion asked by defendants of vice- 
president of owner of turnabout 
space as to whether any permission 
was given to bus company for use 
of turnabout area by the witness, 
was properly excluded as leading in 
form. 

Conn.—Thibodeau v. Connecticut Co., 
89 A.2d 223. 139 Conn. 9. 

(5) Objection to question asked of 
defendant whether it was because of 
acts of negligence and failure to act 
on plaintiff’s part that defendant 
lost his contract with school teach¬ 
ers to photograph school pupils in 
county was properly sustained on | 
grounds that question was leading, 
Iowa.—U.-S. Cam-0 Corp. v. Thomas, 

67 N.W.2d 463. 246 Iowa 357. 

(6) In action for injuries to plain¬ 
tiff who tripped and fell over metal 
strip on face of step in defendant’s 
cafe, question on direct examination 
of workman who installed tile floor 
and metal stripping, which inquired 
*‘so that paper makes floor area level 
with this nosing,’’ was subject to 
objection that it was leading. 

R.I.—^Ashton V. Higgrlns, 96 A.2d 632, 
80 R.I. 360. 

(7) Other questions see 70 C.J. 
p 520 note 63 [k]. 

Bape 

In rape prosecution, court properly 
sustained objection to leading ques¬ 
tion asked of accused “If at that 
time you were 17 years of age.’’ 
Ala.—Ellis v. State, 11 So.2d 861, 244 
Ala. 79. 

Aetioa to recover property 

In action against corporation’s 
officer to recover alleged loan 
claimed by officer to represent in- 
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vestment in corporation, question 
asking officer whether he had any 
occasion to borrow money from 
plaintiff was properly excluded as 
leading and suggestive. 

Mo.—^Massman v. Muehlebach, 95 S. 
W.2d 808, 231 Mo.App. 72. 

Questions as to statements previous¬ 
ly made by witness 

(1) Where dancing pupil’s action 
against teacher’s landlord for inju¬ 
ries sustained in fall on stairway 
Iwas based on theory that pupil tak¬ 
ing prospective pupil to consult 
teacher was implied Invitee, question 
asked of teacher by pupil’s counsel, 
who had called teacher as witness, 
as to whether she had told pupil to 
bring new pupils was properly ex¬ 
cluded as leading. 

Mass.—Rafuse v. Boston Consol. Gas 
Co., 196 N.B. 726, 290 Mass. 468. 

(2) In prosecution for larceny of 
a calf, admission of testimony of 
prosecuting witness as to what one 
of defendants testified to in a lower 
court in a prior action against that 
defendant as to manner of branding 
a cow, over objection that examina¬ 
tion was leading, was error. 

Idaho.—State v. Dickens, 191 P.2d 

364, 68 Idaho 173. 

(3) Other questions see 70 C.J. P 
520 note 53 [tj. 

Questions as to statements ox direc¬ 
tions by, or conversations be¬ 
tween, other persons 

(1) A question asked witness in 
personal injury action against city, 
as to whether plaintiff had told wit¬ 
ness that plaintiff was standing in 
streetcar safety zone, and a taxicab 
which allegedly struck plaintiff after 
taxicab was struck by streetcar 
came up to within five feet of plain¬ 
tiff and that plaintiff stood there fif¬ 
teen or twenty seconds, was leading 
and suggestive. 

Cal.—Germ v. City and County of 
San Francisco. 222 P.2d 122, 99 C. 
A.2d 404. 

(2) In action for injuries sustained 
by passenger in alighting from train, 
question asked plaintiff, as to wheth¬ 
er flagman told him that it was safe 
to get off train, was objectionable as 
leading. 

Ky,—^Louisville & N. R. Co. v. Har¬ 
rington. 87 S.W.2d 379, 261 Ky. 212. 

(3) In disbarment proceedings, 
wherein it was charged that an at¬ 
torney solicited a personal injury 
action, a question asked party al¬ 
leged to have been solicited as to 
“What else, if anything, did he (at¬ 
torney) say with reference to what 
you could accomplish by starting 
suit for yourself and him?’’ was ob¬ 
jectionable as a leading question. 
Idaho.—^In re Felton, 94 P.2d 166, 60 

Idaho 540. 

(4) In action for money lent In¬ 
volving issue whether loan was i4<^u- 
ally made, question whether witness 
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the questions 'were not of such an objectionable i sion.®* 
character in this respect as to require their exclu- ] 


had conversation with plaintiff in 
which plaintiff stated in effect that 
he had no money was improper as 
leading. 

R.I.—Kitchen v. Barrett, 192 A. 809. 

58 R.I. 388. 

(5) In prosecution for pandering, 
question by accused on direct exam¬ 
ination of former hotel clerk as to 
who was the first one to tell witness 
that particular girl was a prostitute 
and should be put out of hotel was 
improper as leading and self-serving 
where witness was expected to an¬ 
swer that accused had furnished 
such information. 

Va.—Saunders v. Commonwealth, 45 
S.B.2d 307. 186 Va. 1000. 

(6) In action by alleged creditor 
of former husband to recover prop¬ 
erty allegedly turned over in pay¬ 
ment of debt against former wife 
who claimed property had been sur¬ 
rendered to her for support of chil¬ 
dren, question asked witness for 
plaintifC about plaintilTs statement 
outside of presence of defendant con¬ 
cerning person for whom property 
was being purchased was leading. 
Ala.—^Pritchett v. Pritchett, 74 So.2d 

320, 261 Ala. 536. 

(7) Where assignee of mortgage 
was improperly allowed to testify 
as to a conversation with mortga¬ 
gor, deceased, and to state that a 
third person had been present, it 
was improper to permit that third 
person, when sworn as witness, to 
fix the time of the conversation at 
which he had been present by means 
of leading question based on the as¬ 
signee’s testimony which was inad¬ 
missible under the dead man’s stat¬ 
ute. 

N*.T.—Federal Land Bank of Spring- 
field V. Weaver, 114 N.T.S.2d 592, 
reversed on other grounds Federal 
Land Bank of Springfield v. To¬ 
bias, 131 N.T.S.2d 699, 283 App. 
Dlv. 1134. 

(8) Other questions see 70 C.J. P 
520 note 53 [u]. 

39. Ala.—Salter v. Cobb, 88 So.2d I 
846, 264 Ala. 609. 

Ark.—Callahan v. Farm Equipment, 

l nc. , 283 S.W.2d 692. 

Cal.—People v. Calloway, 274 P.2d 
497, 127 C.A.2d 604—People v. 

Abair, 228 P.2d 336, 102 C.A2d 
766. 

Ga.—^Hammond v. State, 91 S.B.2d 
616, 212 Ga. 186. 

South Side Motors v. Forsyth, 
69 S.B.2d 29, 81 Ga.App. 374—^Haw¬ 
thorne V. Pope, 180 S.E. 920, 61 
Ga.App. 498. 

Ind.—^Llnton-Summlt Coal Co. v. 
Hutchison, 111 N'.E.2d 819, 232 

l nd. 369. 

Ilia._'Franklin v. New Orleans Public 

Service, App., 187 So. 126. 


Mass.—Commonwealth v. Aronson, 
115 N.E.2d 362, 330 Mass. 463. 
Nev.—State v. Helm. 209 P.2d 187, 
certiorari denied Helm v. State of 
Nev., 70 S.Ct. 794. 339 U.S. 942, 94 
L.Ed. 1368. 

N.Y.—^People V. Mavis, 154 N.Y.S.2d 
220 . 

Ohio.—^Madison v. Caledonian-Am. 
Ins. Co. of New York, App., 43 
N.B.2d 245. 

Or.—^McKinnon v. Chenoweth, 155 P. 
2d 944. 176 Or. 74. 

Pa.—Commonwealth v. Flowers, 

Quar.Sess., 49 Dauph.Co. 441. 

Tenn.—^Hale v. State, 281 S.W.2d 61. 
Tex.—McCorkle v. State, 165 S.W.2d 
100, 144 Tex.Cr. 634—Galloway v. 
State. 69 S.W.2d 89. 126 Tex.Cr. 
524. 

70 C.J. p 522 note 54. 

Axboa 

In arson prosecution, wherein 
state’s witness testified that he had 
accompanied accused when accused 
set fire to a bam, question of prose¬ 
cuting attorney, where witness was 
the first time that he saw accused 
the night that the bam was burned, 
was not improper as leading. 
Where state’s witness testified that 
accused, on the night the barn was 
burned, accused came to witness’ 
home about seven o’clock, question of 
prosecuting attorney whether accus¬ 
ed came after dark was not improper 
as leading. Also, prosecuting attor¬ 
ney’s question to witness, inquiring 
what accused wanted when he came 
to witness’ home the night that the 
bam was burned, was not improper 
as leading. 

Ark.—Tipton v. State, 204 S.W.2d 
652, 211 Ark. 1042. 

Burglary 

In prosecution for burglary of 
cash register in garage, question 
whether prosecuting witness noticed 
anything in particular about adjust¬ 
ing bolt on clutch of accused’s au¬ 
tomobile was not improper as lead¬ 
ing and suggestive. 

Arlz.—^Ball v. State, S3 P.2d 601, 43 
Ariz. 556. 

Divorce 

In suit for divorce on ground of 
adultery, question propounded to 
wife whether husband was father of 
wife’s second child was not objec¬ 
tionable as leading. 

Md.—^Harward v. Harward, 196 A. 
318, 173 Md. 339. 

ChUEning 

In prosecution for keeping a gam¬ 
bling house where bingo was played, 
objection that question whether 
sheriff, who was a witness for the 
state, knew who .was conducting the 
bingo game, was leading and sug¬ 
gestive, was without proper founda¬ 
tion and was properly overruled. 
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Iowa.—State ▼. Mabrey, 60 N.'W.Od 
889, 245 Iowa 428. 

Komloide 

(1) In murder prosecution, ques¬ 
tions, calling attention of state’s re¬ 
buttal witness to scene of difficulty 
and pointedly asking him if he saw 
certain acts of deceased that had 
been testified to by accused and his 
witnesses, wore not error as leading 
or suggestive. 

Tex.—Spadachene v. State, 127 S.W. 
2d 466, 137 Tcx.Cr. 20. 

(2) District attorney’s questions 
to witness in murder trial as to 
whether pistol was about deceased’s 

! body and whether anybody picked it 
up there were not leading and sug¬ 
gestive. 

Tex.—Davis v. State, 66 S.’W.2d 339, 
125 Tex.Cr. 131. 

(3) In murder prosecution, ques¬ 
tion to state's witness whether there 
was any evidence of the tracks com¬ 
ing in any further than the place 
they turned off was not objection¬ 
able as leading, where there was 
evidence as to where the tracks 
turned off. 

Ga.—Parks v. State, 46 S.E. 2d 604, 
203 Ga. 302. 

(4) Other questions see 70 C.J. p 
522 note 54 [g]. 

Identiflcatloi]. 

Where accused’s counsel was try¬ 
ing to disprove his identlllcatJon, 
question asking whether accused, at 
a past date, had had a mustache, 
was not leading and should have 
been allowed. 

Cal.—People v. Calloway, 274 P.2d 
497, 127 C.A.2d 604. 

lilqnor proseentioos 

(1) In prosecution for willfully 
removing and concealing nontax paid 
distilled spirits, and for aiding and 
abetting therein, admitting evidence 
that about two or three weeks prior 
to offenses charged, witness went to 
defendant’s house to buy alcohol, 
whereupon defendant made telephone 
call and shortly thereafter third per¬ 
son delivered alcohol, was not error 
as against objection that question 
was leading. 

Xj.s.--Wolsteln v. U. S., C.C.A.Minn., 
80 P.2d 779. 

(2) Where witness in prosecution 
for violation of local liquor law of 
county testified that accused’s place 
of business was near his garage and 
that he went there frequently to buy 
cigarettes or something like that, 
question as to when witness bought 
beer at accused’s place and whether 
witness bought beer at accused’s 
place were not objectionable as lead¬ 
ing because they assumed that the 
place was that of the accused. 
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b. Categorical Questions 

The modern rule Is that a question Is not necessarily 
leading where It embodies a material fact and admits 
of an answer by a simple affirmative or negative. 

The common-law rule reiterated in some later 


cases, is that a question is leading where it embodies 
a material fact and admits of an answer by a 
simple affirmative or negative;^® but in modem 
times this rule has been somewhat departed from 
by a number of decisions which hold that such a 
categorical question is not necessarily leading,^^ 


Md.—Klrschgessner v. State, 198 A. 

271, 174 Md. 195. 

(3) Other questions see 70 C.J. p 
522 note 54 [j]. 
rregrligenco 

(1) In passenger's action for Inju¬ 
ries sustained when he was thrown 
through an open train door, where 
carrier was permitted to ask two 
witnesses if doors on trains were 
opened very frequently by persons 
who were not members of train 
crew, objection that it was a lead¬ 
ing question was not valid. 

U.S.—^Moreau v. Pennsylvania R. Co., 

C.C.A.Pa., 166 F.2d 643. 

(2) In injury action permitting de¬ 
fendant to ask plaintiff 'Tt was your 
fault, wasn't it?'* was not error 
where defendant was merely seeking 
to elicit an admission of a party op¬ 
ponent. 

Ariz.—^Moore v. Southwestern Sash & 

Door Co.. 228 P.2d 993, 71 Ariz. 418. 

(3) In action for injuries sustain¬ 
ed by motorist who approached in¬ 
tersection on dirt road, in collision 
with motorist who approached inter¬ 
section from left on county road, 
testimony of assistant county engi¬ 
neer to establish, for benefit of de¬ 
fendant, that county road was a 
county trunk highway was not ob¬ 
jectionable, on ground that exam¬ 
ining attorney in effect testified 
rather than witness, by reason of 
fact that attorney referred to road 
as a county trunk highway. 

Iowa ..—Davis v. Hoskinson, 290 N.W. 

497, 228 Iowa 193. 

(4) In guest’s action for injuries 
sustained in collision between host's 
and defendant’s automobiles, objec¬ 
tion to question put by plaintiff to 
host, with respect to settlement, as 
to whether settlement was one in 
which host would pay defendant or 
defendant would pay host, on ground 
that question was leading, was prop¬ 
erly overruled. 

Ill.—Shellabarger v. Nattier, 7 N.B. 

2d 366, 289 Ill.App. 473. 

(6) In action by motorists collid¬ 
ing with streetcar, questions wheth¬ 
er headlight or lights inside of 
streetcar were burning were not ob¬ 
jectionable as leading questions, 
since they did not suggest answer 
desired. 

Tex,—Osterloh v. San Antonio Pub¬ 
lic Service Co., Civ.App., 77 S.W.2d 

290, error dismissed. 

(6) In consolidated actions for in¬ 
juries sustained by driver of first 
truck and for death of occupant 


against owner of second truck, which 
ran into rear of first truck, driver 
of first truck was properly permit¬ 
ted to answer question whether he 
had any way of anticipating that 
some vehicle was going to strike his 
truck in the rear, over objection that 
question was leading and sugges¬ 
tive. 

Tex.—^Davls Transport, Inc. v. Bol- 
stad. Clv.App.. 295 S.W.2d 941. 

(7) Other questions see 70 C.J. p 
522 note 54 [k]. 

Obtaining money under false pre¬ 
tenses 

Where accused allegedly sold a 
house which he did not own, ques¬ 
tion asked of witness, who had sold 
house to accused, as to whether a 
third person had approached wit¬ 
ness about purchasing the house was | 
not objectionable as leading. 

Ind.—^Knopp v. State. 120 N.E.2d 
268, 233 Ind. 435. 

Ordinance .violation 
In prosecution for violation of city 
ordinance, asking city’s witnesses 
whether they saw any one make a 
sign or signal to accused as he 
walked toward bouse after getting 
out of automobile was not error. 

^la.—Piorella v. City of Birming¬ 
ham, 48 So.2d 761, 35 Ala.App. 384, 
certiorari denied 48 So.2d 768, 254 
Ala. 616, certiorari denied 71 S.Ct. 
506, 340 U.S. 942, 95 L.Bd. 680. 

Action to recover property 

(1) In action by theft insurer as 
insured’s subrogee and assignee to 
recover stolen automobile allegedly 
found in defendants’ possession and 
sequestered, testimony concerning 
witnesses’ personal knowledge, in¬ 
cluding testimony of dealer’s sales¬ 
man that he locked and left automo¬ 
bile, which was gone when he re¬ 
turned, and policeman’s testimony 
concerning numbers on sequestered 
automobile were not objectionable as 
being in reply to leading or sugges¬ 
tive questions. 

Tex.—‘Rountree Motor Co. v. Insur- | 
ance Co. of North America, Civ. 
App., 96 S.W.2d 650, error dismiss¬ 
ed. 

(2) Where vendors' real estate 
agent had testified, in suit by pur¬ 
chaser to recover deposit made un¬ 
der written agreement to purchase 
dwelling, concerning supplemental 
oral agreement that vendors could 
remain in premises at agreed rental 
after settlement date, question then 
asked agent as to whether there was 
any discussion concerning length of 
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such extension was not a leading 
question. 

Pa.—Sipowicz v. Olivieri, 102 A. 2d 
175, 174 Pa.Super. 549. 

Theft 

In prosecution of theater cashier 
for theft, question posed to a wit¬ 
ness, who allegedly had collaborated 
with accused, as to whether number 
of tickets’ resold increased or de¬ 
creased in course of time, and ques¬ 
tion as to whether any of the candy 
girls or popcorn girls had asked 
witness for refunds were not objec¬ 
tionable as leading. 

[ La.—State v. Grayson, 72 So.2d 457, 
225 La. 142. 

Permission, to nse 

In action for declaratory judg¬ 
ment determining parties’ rights and 
obligations because of automobile 
liability insurance policy Issued by 
plaintiff to defendant owner of auto¬ 
mobile driven by her codefendant 
minor son at time of accident caus¬ 
ing passenger’s death, admission of 
insured’s testimony that she did not 
forbid use of automobile by her son 
on night of accident over objection 
that question was leading was not 
error. 

N.H.—Standard Acc. Ins. Co. v. Gore, 
109 A.2d 566, 99 N.H. 277. 

Questions as to statements ^or sug¬ 
gestions previously made by wit¬ 
ness 

(1) In prosecution for murder of 
accused’s son, questions inquiring 
whether accused at any time during 
the day of the homicide or imme¬ 
diately before the shooting had told 
son to leave the house were not 
leading questions. 

Tex.—Kincheloe v. State, 183 S.W'.2d 
463, 147 Tex.Cr. 696. 

(2) In prosecution for forgery of 
a will, inquiry by prosecuting attor¬ 
ney as to whether witness In memo¬ 
randum which he had written at dic¬ 
tation of accused had stated that he 
resided at a certain address, was not 
objectionable as leading and sugges¬ 
tive. 

Cal.—^People v. Horowitz, 161 P.2d 
833, 70 aA.2d 675. 

(3) Other questions see 70 C.J. P 
522 note 54 [q]. 

40. Md.—Wolf V. State, 122 A. 641, 
143 Md. 489. 

70 C.J. P 615 note 10. 

41 . Ala.—Williams v. State, 42 So- 
2d 600, 84 Ala.App. 603, certiorari 
denied 42 So.2d 504, 252 Ala. 602. 
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where it seeks to elicit but a single fact,^^ and is 
not so framed as to give an indication as to which 
answer is desired,especially where it is difficult 
to frame a question in any other form.^^ It is, 
however, possible to frame a categorical question 
in such language as to convey to the witness a 
suggestion as to whether an affirmative or negative 
answer is desired, and a question so framed is ob- 
jectionable.45 So, also, where a question, although 
categorical in form and not directly suggesting the 
answer desired, embodies or supplies the witness 
with suggestive details which he might not other¬ 
wise have recalled or mentioned, it is improper.^® 
In at least one jurisdiction, if the question calling 
for an affirmative or negative answer embraces more 
than one simple proposition, it is objectionable as 
leading.'*^ Asking a leading question in an ex parte 
divorce proceeding in form calling for a categorical 
response to cover statutory phraseology is improp¬ 
er,^® especially where it concerns a jurisdictional 
matter.^® 


c. Alternative Questions 

Ordinarily, a question in the alternative is not ob¬ 
jectionable as leading. 

Ordinarily, a question in the alternative is not 
objectionable as leading^® where it is not so framed 
as to indicate which answer is desired but, if a 
question, although in the alternative, is so framed 
as to suggest the answer, it is improper as leading,®^ 
and accordingly the mere use of the words ''whether 
or not^* in putting a question does not necessarily 
prevent it from being objectionable.^® 

d. Particular Phrases 

The use of a particular phrase, such as “did you” or 
“isn't it a fact,” may have the effect of indicating what 
answer counsel desires and thus render the question 
objectionable. 

It is often the case that the use of a particular 
phrase may have the effect of indicating what an¬ 
swer counsel desires and thus render the question 
objectionable.®^ So, the use of such phrases as 
"didn’t,”®® "docs it not,”®® "did you,”®^ "you 
didn’t,”®® "have you or not,”®® "was not,”®® "as a 
matter of fact,”®i "isn’t it a fact,”®® "it is not a 


Cal.—People v. Calloway, 274 P.2d 
497, 127 C.A.2d 504. 

Fla.—^Florida Motor Lines Corp. v, 
Barry, 27 So.2d 753. 158 Fla. 123. 

La.—State v. Shelby, 41 So.2d 458, 
215 La. 637. 

Md.—Harward v, Harward, 196 A. 
318, 173 Md. 339. 

N.J.—State V. Barts, 38 A,2d 838, 132 
N.J.Law 74, affirmed 40 A.2d 639, 
132 N.J.Law 420. 

Pa.—Foster v. Sol Greisler & Sons, 
29 A.2d 103, 150 Pa.Super. 509. 

Tex.—^Butcher v. Tinkle, Civ.App., 
234 S.W.2d 285, error refused no 
reversible error—Osterloh v. San 
Antonio Public Service Co., Civ. 
App., 77 S.W.2d 290, error dismiss¬ 
ed. 

Wash.—State v. Scott, 149 P.2d 152, 
20 Wash.2d 696. 

70 C.J. p 615 note 11. 

42. Tex.—Osterloh v. San Antonio 
Public Service Co., Civ.App., 77 S. 
W.2d 290, error dismissed. 

70 C.J. p 616 note 12. 

43. Ark.—Callahan v. Farm Equip¬ 
ment, Inc., 283 S.W.2d 692. 

La,—State v. Comery, 36 So.2d 781, 
214 La. 246. 

Pa.—Poster v. Sol Greisler & Sons, 
29 A.2d 103, 150 Pa.Super. 609. 

Tex.—Texas Emp. Ins. Ass*n v. 

Hughey, Civ.App., 266 S.W.2d 466, 
. refused no reversible error. 

70 C.J. p 615 note 13. 

44. Ky.—Consolidated Coach Corpo¬ 
ration V. Saunders, 17 S.W.2d 233, 
229 Ky. 284. 

70 C.J. p 516 note 14. 


45. Md.—^Harward v. Harward, 196 
A. 318, 173 Md, 339. 

Tex.—Osterloh v. San Antonio Pub¬ 
lic Service Co., Civ.App., 77 S.W.2d 
290, error dismissed. 

Wash.—State v. Scott, 149 P.2d 162, 
20 Wash.2d 696. 

70 C.J. p 617 note 15. 

46. Wash,—State v. Allen, 222 P. 
602, 12S Wash, 217. 

70 C.J. p 617 note 16. 

47. Tex.—Bryan Press Co. v. Hous¬ 
ton & T. C. By. Co., Civ.App., 110 
S.W. 99. 

70 C.J. p 517 note 17. 

48. Fla.—Chisholm v. Chisholm, 125 
So. 694, 98 Fla. 1196. 

70 C.J. p 617 note 18. 

49. Fla.—Chisholm v. Chisholm, su¬ 
pra. 

50. Ala.—Ingalls v. Holleman, 12 
So.2d 751, 244 Ala. 188. 

Conn,—State v. Palm, 197 A. 168, 123 
Conn. 666. 

S.C.—Ooxpns Juris cited in State v. 
Cook, 28 S.E.2d 842, 846, 204 S.C. 
296. 

Wash.—State v. Scott, 149 P.2d 162, 
20 Wash.2d 696. 

70 C. J. p 517 note 21. 

51. Wash.—State v. Scott, supra. 

70 C.J. p 518 note 22. 

Direction of turn 

Question whether motorist turned 
left, right, or continued straight was 
not leading where witness had al¬ 
ready testified to movement of auto¬ 
mobiles. question called for one of 
three alternative answers and car¬ 
ried no suggestion of answer want¬ 
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ed, and witnesses' knowledge of 
which answer was favorable to mo¬ 
torist did not arise from form of 
question. 

Ala.—Ingalls v. Holleman, 12 So. 2d 
751, 244 Ala. 188. 

52. Wash.—State v. Scott, 149 r.2d 
152, 20 Wash.2d 696. 

70 C.J. p 518 note 23. 

53. S.C.—State v. Murphy, 66 S.E. 
2d 736, 216 S.C. 44—State v. Cook, 
28 S.E.2d 842, 204 S.C. 295. 

70 C.J. p 518 note 24. 

54. Ala.—Louisville & N. R, Co. v. 
Abercrombie, 84 So. 423, 17 Ala. 
App. 233. 

55. Iowa.—State v. Peirce, 169 N.W. 
1050, 178 Iowa 417. 

70 C.J. p 619 note 33. 

56. Md.—City of Baltimore v. State, 
126 A. 130, 146 Md. 440. 

57. Mass.—Commonwealth v. Pelle¬ 
tier, 162 N.E. 308. 264 Mass. 221. 

70 C.J. p 619 note 36. 

5& Iowa.—State v. Peirce, 169 N.W. 

1050, 178 Iowa 417. 

70 C.J. p 519 note 36. 

59. Del.—^Friedmann v. McGowan, 
42 A. 723, 17 Del. 436. 

60. Tex.—St. Louis Southwestern R. 
Co. V. Langston, Civ.App., 126 S.W. 
334. 

61. Ala.—Pettus v. Louisville & N. 
R. Co., 106 So. 807, 214 Ala. 187. 

70 C.J. p 619 note 39. 

62. Va.—^Mohler v. Commonwealth, 
111 S.E. 464, 132 Va. 713. 

70 C.J. p 619 note 40. 
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fact,”®2 "was it not a fact that,”®4 "the facts are,”®® 
‘'that is true, isn’t it,”®® "isn’t,”®7 “wouldn’t it be,”®® 
"don’t you know,”®® "you don’t mean,”*^® "tell the 
jury if,”^^ "state whether or not,”*^® "you remember 
. . . you did not say,”73 "you had reason to be¬ 
lieve . . . didn’t you,”^^ "you don’t know, of 

course,”'^® may well serve to indicate what is de¬ 
sired in the way of an answer and thus render the 
question objectionable. 

§ 331 . - When Leading Questions Per¬ 

missible in General 

a. In general 

b. Discretion of court 

c. Contradicting other witness 

d. Inquiry into subject matter of delicate 

nature 

a. In General 

Leading questions are properly permitted where the 
mode of interrogation is best calculated to elicit the truth. 
It being often proper, and frequency necessary, that 
leading questions be asked to develop the facts. 

The rule prohibiting the use of leading ques¬ 
tions is subject to many exceptions.^® Such ques¬ 
tions are properly permitted where that mode of 
interrogation is best calculated to elicit the truth,^*^ 
or to prevent a failure of justice,^® it being often 
proper,^® and frequently necessary,®® that leading 


questions be asked to develop the facts ;®1 and so, 
in an examination in chief, questions may be put 
to lead the mind of the witness to the subject of 
inquiry, where from the nature of the case the mind 
of the witness cannot be directed to the subject of 
inquiry without a particular specification of such 
subject.®® 

Liberal construction of rule. The rule that the 
party calling a witness is not permitted to ask lead¬ 
ing questions is liberally construed in modem prac¬ 
tice.®® 

Expert witness. Leading questions may be put to 
an expert witness®^ as to matters affecting his ex¬ 
pert Imowledge.®® 

Ascertaining meaning of former answer, A lead¬ 
ing question may be put to ascertain the real mean¬ 
ing of a witness who has given an ambiguous an¬ 
swer®® or whose answer was obviously a lapsus 
linguae ;®7 and, where it is apparent that a witness 
has answered a question under a misapprehension 
as to its meaning, it is not error to allow him to be 
asked a leading question for the purpose of ascer¬ 
taining what he in fact meant by his answer.®® , 

b. Discretion of Court 

The trial court may, In the exercise of Its dlscretlorn, 
in criminal as well as In c|yII cases, allow leading ques- 


63. Tex.—^Texas Reciprocal Ins.- 

Ass’n V. Stadler, Civ.App., 126 S.W. 
2 d 706, error dismissed, judgment 
correct. 

64. U.S.—-Hoagland v. Canfield, C.C. 
N.Y., 160 F. 146. 

70 C.J. P 620 note 41. 

65. Iowa.—State v. Peirce, 159 N. 
W. 1050, 178 Iowa 417. 

70 C.J. P 520 note 42. 

66 . Iowa.—State v. Peirce, supra, 

70 C.J. P 620 note 43. 

37 . Ind.—Huntington v. Lusch, 70 
N.B. 402, 33 Ind.App. 476. | 

30 Ill.—^Prather v. Chicago South¬ 
ern R. Co., 77 N.E. 430, 221 Ill. 
190. 

69. Ala.— Williamson Iron Co. v. 
McQueen, 40 So. 306, 144 Ala. 265. 

70. Ala.—^McQueen v. Jones, 146 So, 
440, 226 Ala. 4. 

70 C.J. P 520 note 47. 

71. Aleu—Andrews v. State, 48 So, 
858, 169 Ala. 14. 

72. ]Sr.H.—Willis v. Qulmby. 31 N.H 
486. 

70 C.J. P 520 note 49. 

73 . Iowa.—State v. Peirce, 159 N.W. 
1050, 178 Iowa 417. 

70 C.J. P 620 note 60. 

74. Iowa.—State v. Peirce, supra. 

70 C.J. P 620 note 61. 


75. Tex.—^Harrison v. State, 191 S. 
W. 648, 80 Tex.Cr. 457. 

76. R.I.—Oliver v. Pettaconsett 
Const Co., 90 A. 764, 36 R.I. 477. 

70 C.J. p 623 note 66. 

77- Ga.—^Hanson v. State, 71 S.B.2d 
720, 86 Ga.App. 313. 

70 C.J. p 624 note 57. 

78w Pa.—Commonwealth v. O’Don¬ 
nell, 81 Pa.Super. 89. 

79, Cal.—^In re Somers* Estate, 187 

P.2d 433, 82 C.A.2d 757. j 

70 C.J. P 624 note 68. 

Tw absence of will oontestf leading 
questions could be properly asked 
attesting witnesses who were sworn 
for purpose of giving testimony 
tending to establish prima facie the 
due execution of will and competen¬ 
cy of testator. 

Cal,—^In re Somers* Estate, supra. 

80. Ky.—^Wood V. Conmonwealth, 
70 S.W.2d 677, 263 Ky. 794. 

70 C.J. P 624 note 69. 

Where issue Is lack of mental capac¬ 
ity 

In proceeding Involving validity of 
will, wherein issue was lack of men¬ 
tal capacity, some tendency toward 
leading questions and questions call¬ 
ing for conclusions was necessary 
and was not error. 

43 


Ky.—^Race v. Stevens, 276 S.W.2d 
439. 

81. Ky.—Wood v. Commonwealth, 
70 S.W.2d 677, 253 Ky. 794. 

Nev.—State v. Helm, 209 P.2a 187. 
certiorari denied Helm v. State of 
Nev., 70 S.Ct. 794, 339 U.S. 942. 94 
UEd. 1358. 

70 C.J. P 624 note 60. 

82. Pa.—Commonwealth v. Rossi, 47 
Pa.Super. 297. 

83. Pa.—Commonwealth v. Nowalk, 
60 A.2d 115, 160 Pa.Super. 88. 

70 C.J. P 624 note 62. 

84. La.—State v. Allemand, 96 So. 
562, 153 La. 741. 

Mass.—Commonwealth v. Giacomaz- 
za. 42 N.B.2d 606, 311 Mass. 466. 

85. La.—State v. Allemand, 96 So, 
552, 153 La. 741. 

86. Utah.—^Rio Grande Western R. 
Co. V. Utah Nursery Co., 70 P. 869, 
26 Utah 187. 

70 C.J. P 638 note 66. 

87- Tex.—^Texas Midland R. Co. v. 
Ritchey, 108 S.W. 732, 49 Tex.Clv. 
App. 409. 

70 C.J. p 638 note 67. 

88. Tex.—Missouri, etc., R. Co. v. 
Neiser, 118 S.W. 166, 64 Tex.Civ. 
App. 460. 
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tion< to be put to a witness when It deems such course 
necessary or advisable. 

Notwithstanding the general rule against leading 
questions, the control of such matters is large y 
within the sound*® discretion of the trial court. 
Stated otherwise, the extent to which leading ques¬ 


tions may or may not he permitted is primarily st^b- 
ject to the control of the court in the exercise of its 
sound discretion,®! which may, in the exercise of 
such discretion, in criminal as well as in civil cases, 
allow such questions to be put to a witness when it 
deems such course necessary or advisable,®® or re- 


89. Ala,—Jones v. State. 182 So. 402. In. 
28 Ala.App. 264, certiorari denied 
182 So. 404, 236 Ala. 30. 

Ga.—Brown v. SUte, 46 S.E.2d 160, gs 

203 Ga. 218. , 

Hanson v. State, 71 S.E.2d 720, 

86 Ga,App. 313. 

N.X—Williams v. Guerreri, 54 A.2d 
198, 136 N.J.Law 60. Al 

N.C,—State V. Coffey, 187 S.E. 754. 

210N.C. 661. ^ ^ - 

Wyo.— Corpus Juris cited in 

son V. Smith, 244 P.2d 805. 806. 69 
Wyo. 439. 

70 aj. P 624 note 67. 

90. Ala.— Williams v. State, 171 So. 

386, 27 Ala.App. 293. 

Cal.—^People v. Mora, 293 P*2d 522, 

139 C.A.2d 266 —People v. Mason. 

195 P.2d 60, 86 C.A.2d 446 —People 

V. Horowitz, 161 P.2d 833, 70 C.^ 

2d 676—^People v. Barr, 47 P.2d 
1070. 8 C.A.2d 495. 

Colo.—Sanders v. People, 1-6 P.-d 
164, 109 Colo. 243. 

lijinn.__Kugling v, Williamson, 42 N. 

W. 2d 534, 231 Minn. 135. 

Miss—Summerville v. State, 41 So. 

2d 377. 207 Miss. 54. 

B£o.—Findley v. Johnson, 142 S.w. 

2d 61. 

Mont.— Corpus Juris cited In. State 
V. Collett, 167 P.2d 584, 686, 118 

N.J.—Williams v. Guerreri, 64 A.^a , 
198, 136 N.J.Liaw 60, 

N.C.—State v. Coffey, 187 S.E. 754, 
210 N.C. 661. 

Ohio.—Licavoli v. State, App., 34 N. . 
B.2d 450. . 

—Commonwealth v. Bruno, 176 A. 
618 . 316 Pa. 394. 

Santercangelo v. Del Pizzo, 193 
A. 280, 127 Pa.Super. 304—Com¬ 
monwealth V. Miele, 175 A. 706, 115 
Pa.Super. 269. 

p.!.—A-shton V, Higgins, 96 A.2d 632, 
80K.t 360. 

S.C.—State V. Lyles, 41 S.E.2d 626, 
210 S.C. 87— Corpus Juris cited in 
State V. Cook, 28 S.B.2d 842, 846. 
204 S.C. 296. ^ ^ . 

Wash.—State v. Woodring, 223 P.2d 
469, 37 Wash.2d 281—State v. 

Scott, 149 P.2d 162, 20 Wash.2d 
696. 

Wyo.— Corpus Juris cited in Good- 
son V. Smith, 244 P.2d 805, 806, 69 
Wyo. 489. 

70 CJ. P 624 note 68. 

91. U.S.—Stahl v. U. S., C.C.A.MO., 
144 F.2d 909—U. S. v. Montgomery, 
C.CJLN.J., 126 F.2d 161, certiorari 
denied Montgomery v. U. S., 62 S. 
Ct. 1268, 816 U.S. 681, 86 L.Ed. 
1754. 


Ind.—Webster v. State. 190 N.B. 62, | 

206 Ind. 431. 

70 C.J. p 526 note 69. ^ 

92. U.S.—Kemp v. Government of 

Canal Zone, C.C.A.Canal Zone, 167 
F.2d 938 —National Labor Beia- 
tions Bd. V. Condenser Cw. ot 
America. C.C.A.3. 128 F.2d 67 
Ala.—Payne v. State, 74 So.2d 630, 

1 261 Ala. 397 —Kay-Noojin Develop¬ 

ment Co. V. Kinzer. 65 So. 2d 510, 

269 Ala. 40 —Whitt v. Forbes, 64 
So.2d 77, 258 Ala. 680 —Bay v. 

State. 27 So.2d 872. 248 Ala. 42^ 
Ingalls V. Holleman, 12 So.-d 751, 

244 Ala. 188 —Millhouse v. State, 

177 So. 656, 236 Ala. 86—Britling 
Cafeteria Co. v. Shotts, 173 So. 61, 

233 Ala. 690. , , .u ^ 

Fiorella v. City of Birmingham, 

48 So.2d 761, 35 Ala.App. 384. cer- 
tlorari denied 48 So.2d 7«®> j 

Ala. 615. certiorari denied 71 S.Ct. 
606. 340 U.S. 945, 96 L.Ed. 680— 
Scott V. State, 37 So.2d 670, 34 Ala. 
App. 18, certiorari denied 37 So.2d 
674, 251 Ala. 440—Nix v. State, 36 
So.2d 452, 33 Ala.App. 603, peti¬ 
tion stricken 36 So.2d 466, 251 
Ala. 1—^Hay v. State, 28 So.2d 116, 

32 Ala.App. 566—Jones v. State, 

! 182 So. 402, 28 Ala.App. 264, cer¬ 

tiorari denied 182 So. 404, 236 Ala. ^ 
30. 

I 4 .rlz.—State v. King, 182 P.2d 915. 66 ^ 
42—State v. Pierce, 129 P.2d 
I 916, 69 Ariz. 411—Steffani v. State, 
42 P.2d 616, 46 Ariz. 210. 

'• Ark.—^West v. State, 192 S.W.2d 135, 
209 Ark. 691 —Missouri Pac. R. Co. 

- v. Sullivan, 122 S.W.2d 947, 197 

Ark. 360. _ 

3 Cal,—Lyons v. Lyons, 238 P.2d 624, 
i- 108 C.A.2d 180—^Davis v. Stulman, 

6 164 P.2d 787, 72 C.A.2d 255—Peo¬ 

ple V. Urrutia, 137 P.2d 48, 68 C.A. 

2» 2d 468—^People v. Wilson, 116 P.2d 
698, 46 C.A.2d 218—People v. 

6. Sparks, 112 P.2d 974, 44 C.A.2d 748 

Ln _^people v. Arrangoiz, 74 P.2d 789, 

6. 24 C.A.2d 116, 

—^Berger v. People, 224 P.2d 
id 228, 122 Colo. 367. 

V. Conn,—Cichy v. Kostyk, 125 A.2d 
2d 483. 

Ga.—Brown v. State, 46 S.B.2d 160, | 
d- 203 Ga. 218—^Peretzman v. Simon, 
69 196 S.B. 471, 185 Ga. 681 —Tipplns 

V. Lane, 191 S.E. 134, 184 Ga. 831. 
Hanson v. State, 71 S.B.2d 720, 
o., 86 Ga.App. 313—Cato v. Cater. 45 

py, S.B.2d 794, 76 Ga.App. 367—Smith 
iri V. State, 41 S.B.2d 541, 74 Ga.App. 
S. 777, certiorari denied 68 S.Ct. 86, 
3d! 332 U.S. 772, 92 L.Ed. 367—Ferrell 

V. State. 29 S.B.2d 186, 70 Ga.App. 


651 —Kimball v. State, 10 S.E.2d 
240. 63 Ga.App. 183 —Jefferson v. 
State, 192 S.E. 644, 66 Ga.App. 383 
—Hawthorne v. Pope, 180 S.E. 920, 

51 Ga.App. 498. 

Hawaii.—Ciaccl v. Wooley, 33 Ha¬ 
waii 247. « 

Ill. —People V. Merritt, 12 N.E.2d 7, 

367 111. 621. 

Cruz V. Gulf, M. & O. K. Co., 129 
N.E.2d 272, 7 Ill.App.2d 209. 

Iowa.—^Hackman v. Beckwith, 64 N. 
W2d 276, 246 Iowa 791—State v. 
Hiatt, 1 N.W.2d 736, 231 Iowa 643 

_State V. Wheelock, 264 N.W. 313, 

218 Iowa 178. 

Kan.—State v. Bowland, 270 P.2d 
211, 176 Kan. 203. 

Ky.— Apple V. Commonwealth, 296 S. 

W 2d 717—Meredith v. Common- 
wealth, 96 S.W.2d 1049, 265 Ky. 
380. 

Mass.—Commonwealth v. Blondin, 87 
N.E.2d 466, 324 Mass. 664—Com¬ 
monwealth V. Sheppard. 48 N.E.2d 
630. 313 Mass. 690, certiorari de¬ 
nied 63 S.Ct 1460, 320 U.S. 213, 87 
LBd 1850—Leave v. Boston Ele¬ 
vated Ry. Co., 28 N.B.2d 483. 306 
Mass. 391—Guiffre V. Carapezza. 11 
' N.E.2d 433, 208 Mass. 468, 126 A, 

’ L,R. 1—^Hovaneslan v. Boyajian, 4 
N.B.2d 1006, 296 Mass. 166. 

' Minn.—State v. Axilrod, 79 N.W.2d 
^ 677. 248 Minn. 204. 

^ Mo.—Galloway v. Galloway, 169 S.W. 

^ 3d 883—^Harrison v. St. Louis-San 
Francisco Ry. Co., 99 S.W.2d 841, 
339 Mo. 821—McNeill v. Fidelity & 
Casualty Co. of New York, 82 S.W. 
2d 682, 336 Mo. 1142. 

N.H.— Richards v. Rlzzl, 110 A.2d 
. 276, 99 N.H, 327 —Standard Acc. 

’ Ins. Co. V, Gore, 109 A.2d 666, 99 

N.H. 277—^Berounsky v. Ogden, 21 
r A.2d 838. 91 N.H. 424 —Sullivan v. 

Sullivan, 18 A.2d 828, 91 N.H. 341 
f —Atherton v. Rowe. 195 A. 676, 
89 N.H. 196. 

g N.J.—State V. Manno, 102 A.2d 650, 

' 29 N.J.Super. 411. 

State V. Hubschman, 46 A. 2a 
' 316, 133 N.J.Law 620—^Kellam v. 

yjt Akers Motor Lines, 42 A.2d 261, 
133 N.J.Law 1 —Auchter v. Elliott 
JO Bus Corp., IDS A. 376. 120 N.J.Law 

!n 

QS N.M.—Hot Springs Plumbing & 
{1. Heating Co. v. Wallace, 27 P.2d 
80, 984, 38 N.M. 3. 

46 NC.—State v. Cranfleld, 76 S.B.2d 
th *363, 238 N.C. 110—State v. Cog- 
jp. dale, 40 S.B.2d 467, 227 N.C 59— 
86 State v. Beatty, 40 S.E.2d 357, 226 
eii N.C. 766—State v. Harris, 22 S.B.2d 
OP. 229, 222 N.a 167—State v. Thom- 
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fuse to allow such questions where the circumstances 
do not seem to require such mode of examination.^^ 

It is within the sound discretion of the court 
to determine whether circumstances are such as to 
justify the allowance of leading questions.®^ How¬ 
ever, it is an improper use of discretion to permit 
leading questions eliciting damaging testimony to 
be put to an adult witness not appearing to be 
hostile or unwilling or suffering from any shown 
disability, who was unable at the trial to relate 
incidents in the same manner or in the same sub¬ 
stance as he had previously related in a statement 
before the trial, and who in his efforts to do so 
became confused and excited.^5 xhe privilege of 
using leading questions should not be arbitrarily 
granted to one side and denied to the other.®® 
Where no adequate reason appears which would jus¬ 
tify such action, the allowance of leading questions 
by the court will constitute an abuse of its discre¬ 
tion.®*^ 

c. Contradicting Other Witness 

Where a witness Is called to contradict the testimony 
of a prior witness that certain things were dona or said 
OP expressions used, It is usually permissible to ask the 
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Witness whether those particular things were said or 
expressions used. 

Where a witness is called to contradict the testi- 
mony of a prior witness that certain things were 
done or said or expressions used, it is usually per¬ 
missible to ask the witness whether those particular 
things were said or expressions used.®* So, also, 
when one side has testified to certain facts, the ad¬ 
verse party or a witness, after giving his version 
of the transaction, may be asked leading questions to 
contradict the former witness.®* On the other hand, 
where a witness is called to prove affirmatively 
what the other side has denied, it is improper to use 
the same words in the question which the former 
witness has denied using.^ 

d. Inquiiy into Subject Matter of Delicate Na¬ 
ture 

Leading question* are permissible to arrive at facte 
when modesty or delicacy prevent full answer* to general 
interrogatories. 

Leading questions are permissible to arrive at 
facts when modesty or delicacy prevent fuU an¬ 
swers to general interrogatories.^ Hence, because 
of the delicate nature of the subject of inquiry,® 


as, 16 S.B.2d 399, 220 N.C. 34— 
McKay v. BulUird, 14 S.E.2d 667, 
219 N.C. 689. 

Ohio.—State v. Nevius, 66 N.E.2d 243, 
77 Ohio App. 161, reversed on oth¬ 
er grounds 71 N.B.2d 258, 147 Ohio 
St 263, certiorari denied 67 S.Ct 
1621, 331 U.S. 839, 91 L.Bd. 1851— 
Suikin V. State, App., 33 N.B.2d 42, 
appeal dismissed 198 N.B. 485, 130 
Ohio St 197. 

Okl.—Little V. State, 154 P.2d 77-, 
79 Okl.Cr. 286—In re Free’s Es¬ 
tate. 76 P.2d 476, 181 Okl. 664— 
Mashunkashey v. Brewer, 68 P.2d 
664, 177 Okl. 253. ^ ^ 

Or—Cribbs V. Montgomery ward & 
Co., 272 P.2d 978, 202 Or. 8. 

Pa.—Sipowicz v. Olivieri, 102 A.2d 
176, 174 Pa.Super, 649—Stompler 
V. Richman, 189 A. 730, 125 Pa.Su¬ 
per. 385. 

Tenn.—^Hale v. State, 281 S.W.2d 51. 

Hammonds v. Mansfield, App., 
296 S.W.2d 662. 

Vt.—State V. Teitle, 90 A.2d 662, 117 
Vt. 190. 

Wash.—State v. Woodring, 223 P.2d 
459, 37 Wash.2d 281—State v. 

Scott, 149 P.2d 162, 2® 
g9g—State V. Davis, 147 P.2d 940, 
20 Wash.2d 442. 

W.Va.—State v. Davis, 81 S.B.2d 95, 
189 W.Va. 648—Gilbert v. Ameri¬ 
can Cas. Co., 27 S.B.2d 431, 126 W. 
Va. 142. „ . 

Wls.—Taugher v. Hardware ^t. 
Cas. Co., 292 N.W. 277. 236 Wls. 


66 . 

70 C.J. p 526 note 70. 


93. Ala.—^Whitt V. Forbes, 64 So.2d 
77, 258 Ala. 680—Ray v. State, 27 
So.2d 872, 248 Ala. 426. 

Ray V. State, 28 So.2d 116, 32 
Ala.App. 666—^Jones v. State, 182 
So, 402, 28 AlaApp. 264, certiorari 
denied 182 So. 404, 236 Ala. 30. 

Arlz.—State v. Pierce, 129 P.2d 916, 
69 Ariz. 411. 

Cal.—^Davls v. Stulman, 164 P.2d 787, 
72 C.A2d 266. 

Ga.—^Brown v. State, 46 S.B.2d 160, 
203 Ga. 218. 

Hanson v. State, 71 S.B.2d 720, 
86 GclApp. 313. 

Iowa.—^HAckman v. Beckwith, 64 N. 

W.2d 276, 246 Iowa 791. 

Minn.—Skinner v. Neubauer, 74 N.W. 

2d 666, 246 Minn. 291. 

Mo.—Galloway v. Galloway, 169 S.W. 
2d 883—^Harrison v. St. Louis-San 
Francisco Ry. Co., 99 S.W.2d 841, 
339 Mo. 821. I 

N.H.—Sullivan v, Sullivan, 18 A.2d 
828. 91 N.H. 341—Atherton v. 

Rowe, 195 A. 676, 89 N.H. 196. 
Ohio.—Suikin v. State. App., 83 N.B, 
2d 42, appeal dismissed 198 N.E. 
486, 130 Ohio St. 197. 

Tenn.— Landrum v. Callaway, 12 
Tenn. App. 160. 

Tex.—Smith v. State, 240 S.W.2d 
783, 156 Tex,Cr. 263. 

70 C.J. P 628 note 71. 

94. Iowa.—State v. Williams, 192 N. 

W. 901, 195 Iowa 786. 

70 C.J. P 628 note 72, 

45 


Review of discretion of trial court 
as to leading questions see Appeal 
and Error S 1608, Criminal Law § 
1871. 

95. Tex.—^Anderson v. State, 202 S 
W. 944, 83 Tex.Cr. 261, L.RA.1918E 
668 . 

70 C.J. p 529 note 75. 

96. Cal.—People v. Ah Wing, 169 
P. 402, 35 C.A. 218. 

97 . Ky.—^Foutz v. Harker, 254 S.W. 
744, 200 Ky. 233. 

70 C.J. P 529 note 77. 

98. Wls.—Malone v. State, 212 N. 
W. 879, 192 Wis. 379. 

70 C.J. p 530 note 79. 

99. U.S.—U. S. V. Montgomery, C.C. 
A.N.J., 126 F.2d 151, certiorari de¬ 
nied Montgomery v. U. S., 62 S.Ct. 
1268, 316 U.S. 681, 86 L.Bd. 1754. 

70 C.J. P 630 note 80. 

1, Ohio.—Cincinnati Interurban Co. 
V. Haines, 31 Ohio Cir.Ct. 265. 

70 C.J. P 630 note 81. 

2. Ariz.— Corpus Juris cited in State 
V. Upton, 174 P.2d 622, 65 Ariz. 93. 

try_Corpus Juris cited in Meredith 

V. Commonwealth, 96 S.W.2d 1049, 
1061, 266 Ky. 380. 

70 C.J. P 630 note 82. 

8. Ala.—Buckley v. State, 98 So. 

362, 19 Ala.App. 508. 

Tex.—Carter v. State, 127 S.W. 215, 
69 Tex.Cr. 78. 
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it is ordinarily the rule in a rape prosecution when 
the details of the crime are being inquired into that 
leading questions may properly be put to the 
prosecuting witness,* particularly if she is of tender 
years.5 For the same reasons in similar circum¬ 
stances leading questions are usually permitted in 
seduction cases® and other cases involving inquiry 
into delicate subjects of a sexual character.’ 

Permitt in g leading questions in such cases has 
frequently beem held to be for the discretion of the 
court.® 


§ 332. - Examination of Immature, Aged, 

Weakminded, Physically Handi¬ 
capped, or Ignorant Witnesses 


It l« usual and proper for the court to permit lead¬ 
ing questions in conducting the examination of immature, 
aged, weakminded, physically handicapped, or ignorant 


It is usual and proper for the court to permit lead¬ 
ing questions in conducting the examination of a 
witness who is immature,® aged and infirm,!® in bad 
physical condition,!! ignorant,!® uneducated,!® igno¬ 
rant of, or unaccustomed to, court proceedings,!* 
inexperienced,!® unsophisticated,!® feeble-minded,!’ 
of sluggish mental equipment,!® confused and agitat- 


4, Ark.—^Reynolds v. State, 246 S. 

W.2d 724, 220 Ark. 188. 
jyjo—Corpus Juris cited lu State v. 
Coffman, 230 S.W.2d 761. 763. 860 
Mo- 782. « ^ 

Tex.—^Petrey v. State, 258 S.W.2d 
808, 168 Tex.Cr. 658—^Flannery v. 
State. 117 S.W.2d 1111. 135 Tex.Cr. 
235. 

70 C.J. P 530 note 84. 

Assault vrith intent to c<»nmit rape 
N.C.—State V. Beatty, 40 S.B.2d 357, 
226 N.C. 765. 

TTnder affe of consent or statutory 
rape 

TT.S.—-Antelope v. U. S., C.AWyo., 
185 F.2d 174. 

Ariz,—State v. Upton, 174 F.2d 622, 
65 Arlz. 93. 

Cal.—People v. Jackson, 269 P.2d 
. 17, 124 C.A.2d 787, 

Colo.—Wills V. People, 66 P.2d 329, 
100 Colo. 127. 

Miss-—Summerville v. State, 41 So, 
2d 377, 207 Miss. 54. 

Mo.—State v. Coffman, 280 S.W.2d 
761, 360 Mo. 782. 

70 C.J. P 530 note 84 [c]. 

5. Ark.—^Reynolds v. State, 246 S. 
W.2d 724, 220 Ark. 188. 

]li£o—Corpus Juris cited in State v. 
Coffman. 230 S.W.2d 761, 763, 360 
Mo. 782. 

Tex.—Flannery v. State, 117 S.W.2d 
1111, 136 Tex.Cr. 235. 

Wash.—State v. Davis, 147 P.2d 940, 
20 Wash.2d 443. 

70 C.J. p 530 note 85. 

6. Ala.—Parker v. State, 162 So. 
610, 26 Ala.App. 61. 

Ga.—^Hanson v. State, 71 S.E.2d 720, 
86 Ga.App. 313. 

Ky.—^Meredith v. Commonwealth, 96 
S.W.2d 1049, 266 Ky. 880. 

70 C.J. p 631 note 87. 

7. Wash.—State v. Davis, 147 P.2d 
940. 20 Wash.2d 443. 

70 C.J. P 531 note 88. 

8. Ariz.—State v. Upton, 174 P.2d 
622, 65 Ariz. 93. 

Cal.—^People v. Jackson, 269 P.2d 
17, 124 CAu2d 787. 


Mo.—State v. Coffman, 230 S.W.2d 
761, 360 Mo. 782. 

Wash.—State v. Davis, 147 P.2d 940, 
20 Wash.2d 443. 

70 C.J. p 631 note 89. 

9. U.S.—Antelope v. U. S., C.A.Wyo., 
186 P.2d 174. 

Ala.—Smarr v. State, 68 So.2d 6, 260 
Ala. 30—^Ray v. State, 27 So.2d 872, 
248 Ala. 425. 

Jones V. State, 182 So. 402, 28 
Ala.App. 264, certiorari denied 182 
So. 404, 236 Ala. 30—Stewart v. 
State, 161 So. 112, 26 Ala.App. 392. 
Ariz.—State v. King, 182 P.2d 915, 
66 Ariz. 42—Stete v. Upton, 174 P. 
2d 622, 66 Ariz. 93—State v. Pierce, 
129 P.2d 916, 69 Ariz. 411. 

Ark.—Reynolds v. State, 246 S.W.2d 
724, 220 Ark. 188. 

Cal.—^People v. Jackson, 269 P.2d 17, 
124 C.A.2d 787—^People v. Goff, 223 
P.2d 27, 100 C.A,2d 166—People v. 
Doxie, 93 P.2d 1068, 34 C.A.2d 611 
—^People V, Arrangoiz, 74 P.2d 789, 
24 C.A2d 116. 

Colo.—Berger v. People, 224 P.2d 228, 
122 Colo. 367—Warren v. People, 
213 P.2d 381, 121 Colo. 118—^Wills 
v. People, 66 P.2d 329, 100 Colo. 
127. 

Ga.—^Hanson v. State, 71 S.B,2d 720, 
86 Ga.App. 313. 

Ky.—Grace v. Commonwealth, 196 S. 
W,2d 417, 302 Ky. 796—Corpus Ju¬ 
ris cited in Meredith v. Common¬ 
wealth, 96 S.W.2d 1049, 1051, 265 
Ky. 380. 

Me.—State v. Bragg, 40 A.2d 1, 141 
Me. 157. 

Mass.—Guiffre v. Carapezza, 11 N.B. 

2d 433, 298 Mass. 458, 125 A.L.R. 1. 
Miss.—^McNally v. State, 66 So.2d 
834, 213 Miss. 356—Summerville v. 
State, 41 So.2d 377, 207 Miss. 64. 
Mo.—State v, Coffman, 230 S.W.2d 
761, 360 Mo. 782. 

Mont.—Corpus Juris cited lu State v. 
Collett, 167 P.2d 584, 686, 118 Mont. 
473. 

Tex.—^Petrey v. State, 268 S.W.2d 
808, 168 Tex.Cr. 668—Flannery v. 
State, 117 S.W.2d 1111, 186 Tex.Cr. 
235. 


•VVash.—State v. Davis, 147 P.2d 940, 
20 Wash.2d 443. 

70 C.J. p 531 note 90. 

Avoiding questions 

Leading questions should be avoid¬ 
ed, and the child should, as far as 
possible, be permitted to tell what 
he saw and heard in his own lan¬ 
guage. 

Ala.—Jackson v. State, 193 So. 417, 
239 Ala. 38. 

10. Cal.—Stewart v. Marvin, 294 P. 
2d 114, 139 C.A.2d 769. 

70 C.J. p 532 note 91. 

11. U.S.—Nelson v. Jadrijevics, C.C. 
A.Canal Zone, 68 F.2d 631, certio¬ 
rari denied 64 S.Ct. 862, 292 U.S. 
652, 78 L.Ed. 1501. 

12. U.S.—Nelson v. Jadrijevics, su¬ 
pra. 

Ark.—Reynolds v. State, 246 S.W.2d 
724, 220 Ark. 188. 

Ky.—^Wood v. Commonwealth, 70 S. 

W.2d 677, 253 Ky. 794. 

70 C.J. p 532 note 92. 

13. Wash.—State v. Davis, 147 P.2d 
940, 20 Wash.2d 443. 

Illiterate witness 

Oici.—Ellison v. Beannabla, 4$ P. 477, 
4 Okl. 347. 

Wis.—Kozik V. Czapiewski, 116 N.W. 
640, 136 Wis. 70. 

14. Ariz.—State v. King, 182 P.2d 
915, 66 Ariz. 42. 

Wash.—State v. Davis, 147 P.2d 940, 
20 Wash.2d 443. 

15. Ark.—Reynolds v. State, 246 S. 
W.2d 724, 220 Ark. 188. 

16. Wash.—State v. Davis, 147 P.2d 
940, 20 Wash.2d 443. 

17. Mich.—^People v. Bernor, 74 N. 
W. 184, 116 Mich. 692. 

.70 C.J. p 532 note 94. 

Witness of limited mentality 
Vt—State V. Teitle, 90 A.2d 662, 117 
Vt. 190. 

la Iowa.—^Martens v. Martens, 164 
N.W. 645. 181 Iowa 360. 
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WITNESSES §§ 332-333 


ed,^^ terrified,20 or timid^l or embarrassed^^ while 
on the stand, lacking in comprehension of questions 
asked23 or slow to understand,24 deaf and dumb,25 
unable to speak or understand the English lan- 
guage26 or only imperfectly familiar therewith.27 
Where a witness is being examined through an in¬ 
terpreter, leading questions should be permitted if 
necessary to enable him to answer.28 

Permitting leading questions to be put to such 
witnesses is frequently said to be a matter for the 
sound discretion of the court22 in order to develop 
the facts.20 

§ 333. - Examination of Unwilling or 

Hostile Witness 

The discretion of the court is properiy exercised in 


allowing counsel conducting the examination to ask lead¬ 
ing questions where It appears that the witness is un¬ 
willing or hostile. 

Usually leading questions, may be put to an un¬ 
willing or reluctant,31 evasive,32 unfriendly,33 hos¬ 
tile,34 or adverse35 witness. WTiether or not such 
questions in such circumstances should be permitted 
is frequently held to be a matter for the sound 
discretion of the court,33 and whether a particular 
witness is so imwilling or hostile as to justify such 
questions to be put to him is a question for the 
court to detennine,37 although if its determination 
in this respect is not in accordance with the facts, 
permitting a leading question to a witness not ac¬ 
tually hostile is error.38 

Accordingly, the discretion of the court is prop- 


19. Tex.—CJampbell v. State, 138 S. 
W. 607, 62 Tex.Cr. 661. 

70 C.J. p 632 note 96. 

Witness palpably frightened 
Ariz.—State v. King, 182 P.2d 915, 
66 Arlz. 42. 

20. Ky.—^Meredith v. Common¬ 
wealth, 96 S.W.2d 1049, 265 Ky. 
S80. 

21. TJ.S.—^Antelope v. TJ. S., C.A. 
Wyo., 185 F.2d 174. 

70 C.J. p 532 note 97. 

22. XJ.S.—^Antelope v. U. S„ supra. 
Ariz.—‘State v. Upton, 174 I>.2d 622, 

65 Ariz. 93. 

Colo.—Wills V. People, 66 P.2d 329, 
100 Colo. 127. 

Ky.—^Meredith v. Commonwealth, 96 
S.W.2d 1049, 265 Ky. 380. 

70 C.J, p 632 note 98. 

Inquiry Into subjects of delicate na¬ 
ture see supra § 331 subdivision d. 

23. Or.—Iilace v, Timberman, 251 P. 

763, 120 Or. 144. I 

70 C.J. p 632 note 99. 

24. Ky.—Western Union Tel. Co. v. 
Teague, 121 S.W. 484, 134 Ky. 601. 

70 C.J. p 532 note 1. 

25. Iowa.—State v. Bums, 78 N.W. 
681. 

70 C.J. p 632 note 2. 

26. U.S.—^Nelson v. JadriJevics, C.C. 
A.Canal Zone, 68 P.2d 631, certio¬ 
rari denied 64 S.Ct 862, 292 U.S. 
652, 78 L.Ed. 1501. 

Ariz.—Corpus Juris quoted in State 
V. King, 182 P.2d 916, 919, 66 Ariz. 
42. 

Colo.—^Foderaro v. Ghione, 142 P.2d 
274, 111 Colo. 422. 

70 C.J. p 532 note 3. 

27. Minn.—Kugling v. Williamson, 
42 N.W.2d 534, 231 Minn. 135. 

N.H.—State v. Snow, 93 A.2d 831, 98 
N.H. 1. 

70 C.J. p 532 note 4. 

28. U.S.—Nelson v. Jadrljevics, C.C. 
A.Cnnal Zone, 68 F.2d 631, certio¬ 
rari denied 54 S.Ct. 862, 292 U.S. 
652, 78 L..Ed. 1501. 


Cal.—People v. McNeal, 266 P.2d 
529. 123 C.A.2d 222. 

70 C.J. p 632 note 6. 

29. Ariz.—State v. Pierce, 129 P.2d 
916, 69 Ariz. 411. 

Ark.—^Reynolds v. State, 246 S.W.2d 
724, 220 Ark. 188. 

Cal.—People v. Whitehead, App., 307 
P.2d 442. 

Fla.—Bell V. State, 93 So.2d 675. 

Me.—State v. Bragg, 40 A.2d 1, 141 
Me. 167. 

Mass.—Guilfre v. Carapezza, 11 N.B. 
2d 433, 298 Mass. 458, 125 A.L.K. 1. 

Minn.—^Kugling v. Williamson, 42 N. 
W.2d 534, 231 Minn. 135. 

Miss.—McNally v. State, 56 So.2d 
834, 213 Miss. 356. 

Mo.— Corpus Juris cited in State v. 
Coffman, 230 S.W.2d 761, 762, 360 
Mo. 782. 

Mont— Corpus Juris cited in State 
V. Collett, 167 P.2d 584, 686, 18 
Mont, 473. 

N.H.—State v. Snow, 93 A.2d 831, 98 | 
N.H, 1. 

Vt.—State V. Teitle, 90 A.2d 562, 117 
Vt. 190. 

70 C,J. p 532 note 7. 

30. Ky.—^Blankenship v. Common¬ 
wealth, 28 S.W.2d 774, 234 Ky. 631. 

31 . Minn.—State v. Axilrod, 79 N.W. 
2d 677, 248 Minn. 204. 

S.C.—^White V. Southern Oil Stores, 
17 S.B,2d ISO, 198 S.C. 173—State 
V. Nelson, 7 S.B.2d 72, 192 S.C. 422. 

Tex,—Jordan v. State, 226 S.W.2d 
449, 154 Tex.Cr, 217. 

70 C.J. p 533 note 12. 

32 . Mo.—State v. Wells, 234 S.W. 
825. 

33. Wash.—Harringer v. Keenan, 
201 P. 306, 117 Wash. 311. 

34. Md.— Kirschgessner v. State, 198 
A. 271, 174 Md. 196. 

Minn.— State v. Axilrod, 79 N.W.2d 
677, 248 Minn. 204. 

S.C.—White V, Southern Oil Stores, 
17 SE.2d 150, 198 S.C. 173—State 
V. Nelson, 7 S.E.2d 72, 192 S.C. 
422. 


Tex.—Cruse v. Daniels, Civ.App., 293 
S.W.2d 616, error refused no re¬ 
versible error—Texas & P. Ry. Co. 
V. Mix, Civ.App., 193 S.W.2d 542. 

Jordan v. State, 226 S.W.2d 449, 
164 Tex.Cr. 217. 

70 C.J. P 533 note 15. 

35. S.C.—^White v. Southern Oil 
Stores, 17 S.B.2d 150, 198 S.C. 173 
—State V. Nelson, 7 S.B.2d 72, 192 
S.C. 422. 

70 C.J. p 533 note 16. 

Employee of defendant 

Pact that witness was an employee 
of an individual defendant did not 
make him an adverse witness to 
whom leading questions could be 
propounded. 

Tex.—Cruse v, Daniels, CIv.App., 298 
S.W.2d 616, error refused no re¬ 
versible error. 

36. Ala.—Louisville & N. R. Co. v. 
Grizzard, 189 So. 203, 238 Ala. 49, 
certiorari denied 60 S.Ct. 140, 308 
U.S, 603. 84 L.Ed. 604—Jefferson 
County Burial Soc. v. Curry, 187 
So. 723, 237 Ala. 548. 

Ariz.—General Petroleum Corp. v. 

Barker, 269 P.2d 729. 77 Ariz. 235. 
Minn.—State v. Axilrod, 79 N.W.2d 
677, 248 Minn. 204. 

Miss.—Faust v. State, 74 So.2d 817, 
221 Miss. 668. 

Ohio.—State v. Nevlus, 66 N.B.2d 243, 
77 Ohio App. 161, reversed on oth¬ 
er grounds 71 N.E.2d 268, 147 

Ohio St. 263, certiorari denied 67 S. 
Ct. 1521. 331 U.S. 839, 91 L.Ed. 
1851. 

Okl.—Gullatt V. State, 158 P.2d 363, 
80 Okl.Cr. 208—^Melton v. State, 47 
P.2d 195, 57 OkLCr. 57. 

Tex.—^Petrey v. State, 258 S.W.2d 
808, 168 Tex.Cr. 658. 

70 C.J. P 634 note 20. 

37. Mass.—Commonwealth v. Jonei^ 
65 N.E.2d 422, 319 Mass. 228. 

70 C.J. p 633 note 17. 

38 . Va.—^Tate v. Commonwealth, 154 
S.B. 608, 156 Va. 1016. 
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§ 333 WITNESSES 

erly exercised in allowing counsel conducting the 
examination to ask leading questions where it ap¬ 
pears that the witness is unwilling to testify,^® 

reluctant,^® reticent,refractory,^2 deceptive,^3 or 

evasive,and the same rule applies where the wit¬ 
ness is hostile,45 or otherwise unfriendly.4® So, as 
a party called as a witness for his adversary is 
necessarily hostile, he may he asked leading ques- 
tions,47 the actual hostility or unwillingness of such 
a witness to testify being immateriaL48 Where a 
party is called as a witness by his adversary, the 
court in its discretion may permit,49 or refuse to 


98 C.J.S. 

permit, 50 leading questions to be put to him by his 
own counsel. 

It is also proper to allow such questions where 
the party introducing the witness is surprised by 
answers given by him,5i as where such answers arc 
not in accordance with, or contradict, other state¬ 
ments theretofore made by the witncss.52 Even 
though a witness is unwilling, a leading question 
would be objectionable, however, if it calls for 
testimony that is otherwise impropcr.53 It is not 
improper for the court to refuse to allow a leading 
question to be put to a party's own witness for the 
alleged purpose of showing his bias.54 


39. Ala.—^Parker v. State, 152 So. 
610, 26 A]aA.pp. 61. 

La,—State v. Davis, 23 So.2d 801, 
208 La, 954. 

Mo.—McNeill V. Fidelity & Casualty 
Co. of New York, 82 S.W.2d 682, 
336 Mo. 1142—State v. Shepard, 67 
S.W.2d 91, 334 Mo. 423. 

Tex.—^Petrey v. State. 258 S.W.2d 
808, 158 Tex.Cr. 658. 

70 CJ. p 634 note 21. 

40. Fla.—Rowe v. State, 174 So. 820, 
128 Fla. 394. 

Tex.—^Petrey v. State, 258 S.W.2d 
808, 158 Tex.Cr. 658. 

70 C.J. p 534 note 22. 

41. Miss.—Cutshall/ v. State, 35 So. 
2d 318, 203 Miss. 553. 

70 C.J. p 534 note 23. 

42. Ala.—Reg^lster v. State, 94 So. 
778, 19 Ala.App, 11, certiorari de¬ 
nied 94 So. 780, 208 Ala. 575. 

70 C.J. p 534 note 24. 

43. Okl.—Melton v. State, 47 P.2d 
195, 67 Okl.Cr. 57. 

44. Mo.—McNeill v. Fidelity & Cas¬ 
ualty Co. of New York, 83 S.W.ad 
582, 336 Mo. 1142. 

Okl.—Gullatt V. State, 168 P.2d 353, 
80 OkLCr. 208—^Melton v. State, 47 
P.2d 195, 57 Okl.Cr. 57. 

70 C.J. P 534 note 25. 

45. Ala.—Louisville & N. R. Co, v. 
Grizzard, 189 So. 203, 238 Ala. 49, 
certiorari denied 60 S.Ct. 140, 308 
U.S. 603, 84 L.Ed. 504. 

Mass.—Commonwealth v. Jones, 65 
N.E.2d 422, 319 Mass. 228. 

Ohio.—State v. Nevius, 66 N.E.2d 
243, 77 Ohio App. 161, reversed on 
other grounds 71 N.B.2d 268, 147 
Ohio St 263, certiorari denied 67 
S.Ct. 1621, 331 U.S. 839, 91 L.Ed. 
1851. 

Okl.—Gullatt V. State, 158 P.2d 353, 
80 Okl.Cr. 208—^Melton v. State, 47 
P.2d 196, 67 Okl.Cr. 67. 

Tex.—^Petrey v. State, 258 S.W.2d 
808, 158 Tex.Cr. 658. 

70 C.J. p 535 note 26. 

Safendant's engineer 
In cross actions arising out of 

crossing collision between a train 


and a tractor and tank trailer which 
had stalled on tracks, it was not er¬ 
ror to permit trucker to examine en¬ 
gineer as hostile witness, and to per¬ 
mit leading questions. 

U.S.—Union Pac. R. Co. v. Ward, C. 

A.C 0 I 0 .. 230 F.2d 287. 

Witness having no interest 
Where plaintiffs* witness was 
shown to have had no interest in 
the controversy, or in results which 
might have flowed from his testi¬ 
mony, he was not a hostile witness, 
as affected the defendants, or their 
interests. 

Tex.—^Butcher v. Tinkle, Civ.App., 
234 S.W.2d 286, error refused no 
reversible error. 

46 . Ky.— Wood V, Commonwealth, 

I 70 S.W.2d 677, 263 Ky. 794. 

Mo.—State v. Shelton, 174 S.W.2d 
202, 351 Mo. 799 —State v. Shepard, 
67 S.W.2d 91, 334 Mo. 423. 

70 C.J. p 535 note 27. 

47. Conn.—^LaPrance v. LaPrance, 
14 A.2d 739, 127 Conn. 149. 

70 C.J. p 635 note 28. 

48. Cal.—^Koeberle v. Friganza, 226 
P. 35, 66 C.A. 323. 

49. Mo.—Wilcox V. Erwin, App., 49 
S,W.2d 677. 

Officers of party 

In action for breach of burial in¬ 
surance policy, where plaintiff intro¬ 
duced the managing olfleors of de¬ 
fendant society as witnesses to ma¬ 
terial facts, it was within discretion 
to trial court to permit leading ques¬ 
tions to such witnesses who were op¬ 
posed In interest to plaintiff. 

Ala.—^Jefferson County Burial Soc. 
V. Curry, 187 So. 723, 237 Ala. 648. 

50. Tex,—Texas Baptist University 
V. Patton, Civ.App.. 145 S.W. 1063. 

70 C.J. p 636 note 31. 
trader statute permittiiig certain 
witnesses to be called 
In action against department store 
for injuries received in rest room, 
witness who had been in charge of 
rest room at time of injury, but who 
was not employed by department 
store at time her deposition was tak¬ 

48 


en, or at time of trial, was not sub¬ 
ject to examination by leading ques¬ 
tions by plaintiff by whom she was 
called as “officer, director, manager, 
superintendent, agent or party in 
control of particular matter under 
investigation” within statute. 

Tex.—Dollahite-Levy Co. v. Phil¬ 
lips, Civ.App., 99 S.W.2d 688, error 
dismissed. 

51. Pla.—^Rowe v. State, 174 So. 
820, 128 Fla. 394. 

Mo.—State v. Shepard, 67 S.W.2d 91, 
334 Mo. 423. 

N.M.—State v. Coats, 42 P.2d 772, 39 
N.M. 165. 

Ohio.—State v. Nevius, 66 N.B,2d 
243, 77 Ohio App. 161, reversed on 
other grounds 71 N.R2d 268, 147 
Ohio St. 263, certiorari denied 67 S. 
Ct. 1621, 331 U.S. 839, 91 L.Ed. 
1851. 

Utah.—Xenakis v. Garrett Freight 
Linos, Inc., 265 P.2d 1007, 1 Utah 
2d 299. 

70 C.J. p 635 note 32. 

Party held not surprised 
Under witness* deposition stating 
that she did not know distance be¬ 
tween automobile and curve, but 
“imagined** it was certain distance, 
party who called witness could not, 
on ground of surprise, lead witness, 
after she testified she could not give 
such distance, by interrogation as to 
whether such distance was not that 
stated in deposition. 

Cal.—Gladstone v. Fortier, 70 P.2<i 
265, 23 C.A.2d 1. 

52. Mo.—State v. Shepard, 67 S.W. 
2d 91, 334 Mo. 423. 

Utah.—Xenalds v. Garrett Freight 
Lines, Inc., 266 P.2d 1007, 1 Utah 
2d 299. 

70 C.J. p 535 note 33. 

53- Ohio.—State v. Nevius, 66 N.E. 
2d 243, 77 Ohio App. 161, reversed 
on other grounds 71 N.E.2d 258, 147 
Ohio St. 263, certiorari denied 67 
S.Ct. 1621, 331 U.S. 839, 91 L.Ed. 
1851. 

70 C.J. p 536 note 34. 

54. N.J.—State v. Lustberg, 164 A* 
703, 11 N.J.M1SC. 51. 
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§ 334. -Aiding Recollection or Refresh¬ 

ing Memory 

Leading questions may be admitted to refresh the 
memory of a witness and aid his recollection. 

When the purposes of justice require such a 
course to be taken, leading questions may be ad¬ 
mitted to refresh the memory of a witness and aid 
his recollection,55 so as to enable him to elucidate 
an ambiguous answer,5® or to correct a manifest 
mistake in his testimony,57 particularly where he is 
a reluctant or hostile witness.58 Prompting a wit¬ 
ness by reading to him at length his former testi¬ 
mony is, however, improper ;59 neither may leading 
questions be asked, not for the purpose of refresh¬ 
ing recollection, but in reality to impeach the party’s 
witness.50 So, where it is not stated that the pur¬ 
pose of the question is to refresh the witness’ mem¬ 
ory, a question objectionable as leading is properly 
excluded.®! A court may refuse to permit a lead¬ 
ing question where it concludes that it is not the 
witness’ want of memory that is the cause of his 
failure to answer the question.®^ 


§ 335. -PreUminary or Introductory 

Questions 

Leading questions of a preliminary or Introductory 
nature may properly be allowed. 

It is proper to allow leading questions which are 
of a preliminary or introductory nature,®® as where 
they are designed merely to ascertain whether the 
witness is qualified to testify on an issue,®^ to direct 
his attention to the matters about which he is to be 
interrogated,®5 or to lay the foundation for the 
introduction of documentary evidence,®® the al¬ 
lowance of such questions being usually a matter 
for the discretion of the court.®^ 

I 336 . - Questions as to Matters Already 

Testified to 

A question is not leading because It embodies a fact 
already testified to by the witness. 

A question is not rendered objectionable as lead¬ 
ing because it embodies a fact already testified to 
by the witness;®® nor is it an abuse of discretion 
to permit leading questions with respect to matters 
which the witness had before testified to in a more 
specific manner.®® Leading questions are sonietimes 
permitted to bring out the details of a main fact 
already testified to.^o To ascertain whether the 


55. U.S.—^tJ. S. V. Preundlich, C.C.A. 
N.T., 95 P.2d S76. 

Cal.—Stewart v. Marvin, 294 P.2d 
114, 139 C.A.2d 769. 

Conn.—State v. Palm, 197 A. 168, 1-3 
Conn. 666. 

Ky.—VVood V. Commonwealth, 70 S. 

W.2d 677, 253 Ky. 794. 

Mass.—Guilfre v. Carapezza, 11 N.B. 

2d 433, 298 Mass. 458, 126 A.L.R. 1. 
Utah.—^Morton v. Hood, 143 P.2d 434, 
105 Utah 484. 

70 C.J. P 536 note 87. 

56. N.Y.—O’Hagan v. Dillon, 76 N.T. 
170. 

57- S.C.—State v. Johnson, 20 S.E. 

988, 43 S.C. 123. 

70 C.J. P 636 note 39. 

58. U.S.—^U. S. V. Preundlich, C.C.A 
N.T., 95 P.2d 376. 

70 C.J. P 636 note 40. 

59. Ala.—^Montgomery v. State, 66 
So. 92, 2 Ala,App. 25. 

70 C.J. P 637 note 41. 

60. Ala.— Williams v. State, 84 So. 
424, 17 Ala.App. 286. 

Ill.— ^People V. Gallery, 168 N.B. 650, 
336 111. 580. 

61. Ala.— Pettus V. Louisville & N. 
R. Co., 106 So. 807, 214 Ala. 187. 

70 C.J. p 637 note 43. 

62. N.H.—Bennett v. Bennett, 31 A. 
2d 874, 92 N.H. 379. 

63. Minn.—Lestico v. Kuehner, 288 
N.W 122, 204 Minn. 126. 

70 C.J p 687 note 46. 
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64. D.C.—Shaffer v. U. S., 24 App. 
D.C. 417, certiorari denied 26 S.Ct. 
795, 196 U.S. 639, 49 L.Ed. 631. 

70 C.J. p 637 note 46. 

65. Cal.—People v. Mora, 293 P.2d 
522, 139 C.A.2d 266—People v. Ma¬ 
son, 196 P.2d 60, 86 C.A2d 445— 
People V. Orona, 180 P.2d 694, 79 
C.A.2d 820. 

70 C.J. p 637 note 47. 

66. Mont.—^Hefferlin v. Karlman, 74 

P. 201, 29 Mont 139. | 

N.T.—Stuart v. Binsse, 23 N.T.Super. 
436. 

67. N.J.—State v. Krupin, 125 A. 97, 

100 N.J.Law 7, affirmed 127 A. 270, 

101 N.J.Law 228. 

70 aj. p 537 note 49. 

58, Ky.—^Apple V. Commonwealth, 
296 S.W.2d 717. 

La.—State v. Shuff, 3 So.2d 278, 198 
La. 67. 

Mass.—Commonwealth v. Aronson, 
116 N.B.2d 862, 330 Mass. 463. 
Tex.—Hill V. State, 161 S.W.2d 80, 
144 Tex.Cr. 67—Gamez v. State, 
112 S.W.2d 196, 133 Tex.Cr. 481. 

70 C.J. p 637 note 61. 

Path of 'bullet 

(1) In murder prosecution, in 
which state’s medical expert had tes¬ 
tified that fatal bullet did not pass 
through coat worn by deceased but 
only through his shirt, question 
ashed of him: “That coat doesn’t 
show the path that was taken by 
what you term the fatal buUet, does 

49 


it?” was permissible as against ob¬ 
jection that it was leading. 

Or.—State v. Cunningham, 144 P. 
2d 303, 173 Or. 26. 

(2) Permitting ballistic expert to 
answer question whether path bullet 
had taken through deceased’s body 
and condition of bullet found after¬ 
ward had something to do with ex¬ 
pert's ability to identify it was not 
abuse of discretion as permitting 
leading questions, where expert’s 
answer indicated that he was not 
led and matter was further de¬ 
veloped on cross-examination of ex¬ 
pert by defendant’s attorney. 

Or.—State v. Cunningham, supra. 

69. N.D.—Halliday v. Stambaugh, 
204 N.W. 889, 62 N.D. 925. 

70 C.J. P 537 note 62. 

TO. Ala.—Vernon v. State, 196 So. 
96, 239 Ala. 693, certiorari denied 
Vernon v. State of Alabama, 61 
S.Ct. 135, 311 U.S. 694, 86 L.Bd. 
449, rehearing denied 61 S.Ct. 390, 
311 U.S. 730, 85 L.Bd. 475, vacated 
on other grounds 61 S.Ct. 833, 313 
U.S. 640, 86 L.Bd. 1609. reversed 
on other grounds 61 S.Ct. 1092, 818 
U.S. 647, 85 L.EId. 1613. 

70 C.J. p 638 note 68, 

‘*Where did you first see the gun?” 
asked witness who had previously 
testified that he saw defendant with 
a gun on night of killing, was not 
objectionable as a leading question. 



§§ 336-340 WITNESSES 

witness had theretofore testified to particular mat¬ 
ters, leading questions may be used.'^i Where a 
witness has already testified to a fact, to recite the 
fact and ask him whether he swears positively there¬ 
to is not objectionable as leading in the objectionable 

senseJ2 

§ 337 . - Effect of Answers 

The fact that certain questions were leading is imma¬ 
terial where It appears from the answers given that the 
form of the question did not affect them. 

It is immaterial that certain questions were lead¬ 
ing where it appears from the answers given that 
the form of the questions did not affect them.'^^ 

§ 333 . - Waiver of Objections 

The waiver of objections to leading questions is 
discussed in Trial § 118 c. 

Examine Pocket Parts for later cases. 

§ 339. Questions in Alternative 

The better practice is to avoid questions in the alter¬ 
native, if possible. 

In the direct examination of a witness it is the 
better practice not to permit questions to be put in 
the alternative'^^ unless it is quite apparent that the 
truth cannot be otherwise obtained from the wit- 
ness.'^S 

§ 340. Question as Affected by Propriety of 
Evidence Called for 

a. In general 
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b. Relevancy and materiality of evidence 

called for 

c. Questions calling for conclusions or 

opinions of witness 

d. Questions as to similar occurrences 

e. Questions as to violation of rule 

a. In General 

A question calling for Improper evidence should not 
be allowed, but a question which does not necessarily call 
for incompetent evidence, although the answer may prove 
incompetent, is not objectionable. 

A question calling for improper evidence should 
not be allowed.*^6 Within this categoiy falls a ques¬ 
tion seeking to elicit testimony outside the issue, as 
discussed infra subdivision b of this section, a ques¬ 
tion calling for incompetent evidence,'^'^ hcarsay,'^^ 
or information which, from any source, may be in 
possession of the witness, and not limited to facts 
within his knowlcdge,^^ a question calling for a 
purely speculative answer,^® for witness* uncom¬ 
municated reason for a certain act,^i or for evi¬ 
dence to vary a written instrument by parol,^2 a 
question by the party calling the witness as to 
whether he was summoned by the other party, 
or a question so framed as to get the substantial 
effect of evidence of transactions with a person 
since deceased in violation of statute.®^ 

On the other hand, questions otherwise in prop¬ 
er form and calling for admissible testimony should 
not be excluded.85 A question which docs not nec¬ 
essarily call for incompetent evidence, although the 


Ala.—^Vernon v. State, 196 So. 96, 239 
Ala. 593, certiorari denied Vernon 
V. State of Alabama, 61 S.Ct. 135, 
311 U.S. 694, 86 L.Ed. 449, rehear¬ 
ing denied 61 S.Ct. 390, 311 U.S. 
730, 85 L.Ed. 475, vacated on other | 
grounds 61 S.Ct. 833, 313 U.S. 640, 

85 L.Ed. 1509. reversed on other 
grounds 61 S.Ct. 1092, 313 U.S, 647, 

86 L.Bd. 1513. 

71- La.—State v. Dundas, 121 So. 
586, 168 La. 95. 

7a. La.—State v. Buchanan, 73 So, 
253, 140 La. 420. 

73. Cal.~U. S. Oil, etc., Co. v. Bell, 
96 P. 901, 163 C. 781. 

70 C.J. p 538 note 59. 

74. N.H.-—Webster v. Clark, 30 N. 
H. 245. 

Objection to alternative questions as 
leading see supra § 330. 

75. N.H.—Webster v. Clark, supra. 
76- U.S.—Crow v. Continental Oil 

Co.. C.C.A.Tex., 115 P.2d 740. 

U. S. v. Kamin, D.C.Mass., 135 
F.Supp. 382. 

Ala.—^Pritchett v. Pritchett, 74 So.2d 
920, 261 Ala. 686. 


Cal.—People v. Hess, 237 P.2d 668, 
107 C.A.2d 407. 

Iowa—U. S. Cam-O Corp. v. Thomas, 
67 N.W.2d 453, 246 Iowa 357— 
State V, Mabrey, 60 N.W.2d 889, 
246 Iowa 428. 

Utah.—^Kaumans v. White Star Gas 
& Oil Co„ 63 P.2d 231, 92 Utah 24. 

70 C.J. p 638 note 67. 

77. U.S.—Crow v. Continental Oil 
Co., C.C,A,Tex., 116 P,2d 740. 

70 C.J. p 639 note 69. 

78. Ala—Pritchett v. Pritchett, 74 
So.2d 920, 261 Ala. 536. 

Mass.—Cleary v. St. George, 139 N. 
B.2d 180. 

Tex.—^Texas Reciprocal Ins. Ass'n v. 
Stadler, Clv.App., 126 S.W.2d 706, 
error dismissed, judgment correct 

70 C.J. p 640 note 72. 

79. Conn,—Turgeon v. Woodward, 
78 A. 677, 83 Conn. 637. 

70 C.J. P 540 note 73. 

80. Cal.—^Klett v. Security Accept¬ 
ance Co., 242 P.2d 873, 38 C.2d 770. 

70 C.J. p 640 note 71. 

81. Ala—Sprouse v. Story, 42 So. 
23, 144 Ala 542. 

so 


82. N.T.—Badesch v. Willna Con¬ 
gregation Brothers, 60 N.Y.S. 958, 
23 Misc. 160. 

83- Ala.—^Neilson v. State, 40 So. 
221, 146 Ala 683. 

84 Iowa.—^Poxton v. Moore, 87 N. 
W. 492. 

70 C.J. p 640 note 77. 

Testimony as to transactions with 
decedent generally see supra § 132. 

85. Mass.—^Farrell v. B. P. Sturte- 
vant Co., 80 N.E. 469, 194 Mass. 
431. 

Mo.—Ingram v. Prairie Block Coal 
Co., 6 S.W.2d 413, 319 Mo. 644. 
S.C.—Sanders v. Commonwealth Life 
Ins. Co. of Kentucky, 132 S.E. 828, 

I 134 S.C. 436. 

I 70 C.J. p 640 note 78. 

Showing entire transaction bronght 
out on cross-examination 
(1) Where on cross-examination 
of plaintiff defendant brought out 
the fact that a cot was kept in 
plaintiff's hospital room during con¬ 
finement, plaintiff was entitled to in¬ 
troduce his wife's testimony show¬ 
ing she slept on the cot due to plain- 
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answer may prove incompetent, is not objectiena¬ 
ble, ^6 and, accordingly, a question calling for a nar¬ 
rative should not be excluded.^^ 

Where a question is a proper one, error in allow¬ 
ing it cannot be predicated on the fact that the an¬ 
swer was improper;88 on the other hand, the fact 
that the court permitted an answer to an improper 
question furnishes no ground of complaint if the 
answer was proper testimony,or could not have 
damaged the party objecting.^ 

It is not the question but the response to it, when 
incompetent and improper as evidence, on which er¬ 
ror can be assigned.®! Nevertheless, an unobjec¬ 
tionable question, calling for a categorical answer 
in the affirmative or negative, asked to elicit ob¬ 
jectionable matter, as disclosed by counsel in re¬ 
sponse to a question, is properly excluded.®® A 
question to a witness on his examination in chief 
embracing the very substance of the issue on trial, 
and calling for an answer which, if accepted, 
amounts to a determination of such issue, is im¬ 
proper.®® 


WITNESSES §340 

I). Eelevancy and Sfateriality of Bvidence 
Called for 

Questions put to a witness must be relevant to the 
Issue In the case, and those calling for evidence irrele¬ 
vant or Immaterial to the Issues should be, and are, 
properly excluded. 

Questions should be framed to elicit testimony 
which tends to prove the issue involved.®^ Stated 
otherwise, the general rule is that questions put to 
a witness on direct or redirect examination in both 
civil and criminal cases must be relevant to the 
issue in the case.®^ Accordingly, a question call¬ 
ing for evidence irrelevant or immaterial to the is¬ 
sues should be, and is, properly excluded.®® The 
materiality of a question must appear or be shown 
at the time the question is asked.®^ Notwithstand¬ 
ing, it has been held that it is not necessary that 
every question put to a witness shall be so broad 
and comprehensive that the answer shall be evi¬ 
dence on some issue in the case; but if all the 
answers to a series of questions on the same gen¬ 
eral subject, taken together, are competent, each is 
competent, and a question tending to elicit such an 
answer should be allowed.®® 


tiffs critical condition, so as to 
sbow the entire transaction although 
the wife’s testimony might not have 
been admissible as independent evi¬ 
dence. 

Ala.—Chandler v, Goodson, 48 So. 2d 
223, 254 Ala. 298. 

(2) Cross-examination as to entire 
conversation, statement, or transac¬ 
tion brought out on direct examina¬ 
tion see infra § 381. 

(3) Redirect examination as to en¬ 
tire conversation or transaction 
brought out on cross-examination 
see infra § 422. 

QuestloiLs not objeotloiiable 

(1) In prosecution for hunting 
deer with artidclal light, prosecu¬ 
tor’s question to state’s witness as 
to whether he was in habit of mak¬ 
ing unfounded charges held not ob¬ 
jectionable as calling for self-serv¬ 
ing declaration of witness. 

Tex.—Galloway v. State, 69 S.W.2d 
89, 126 Tex.Cr. 624. 

(2) Other questions. 

Ala.—^Mt. Vemon-Woodberry Mills v. 
Union Springs Guano Co., 156 So. 
710, 26 Ala.App. 136, certiorari de¬ 
nied 155 So. 716, 229 Ala- 91. 

70 C.J. p 640 note 78 [a]. 

86. Ala.—Johnson v. State, 63 So. 

769, 169 Ala. 10. 

70 C.J. p 541 note 82. 


87. Ala.—^Huckabee v. State, 53 So. 
251, 168 Ala. 27. 

76 C.J. p 542 note 83. 

BCatters witness thinks of interest 
Court did not err In permitting 
witness, who was familiar with road, 
to state condition of road with re¬ 
spect to hills *’and wliatever you 
think will be of interest to the jury,” 
as against contention that question 
permitted witness to determine for 
himself what evidence was compe¬ 
tent 

Mo.—State ex rel. State Highway 
Commission v. Bengal, App., 124 
S.W.2d 687. 

88. Vt—^Bixby V, Roscoe, 81 A. 255, 
85 Vt 106. 

70 C.J. p 642 note 84. 

89. Ark.—^Dixie Bauxite Co. v. 

Webb, 63 S.W.2d 684, 187 Ark. 
1024. 

70 C.J. p 642 note 85. 

9 ( 1 , Mo.—Ingram v. Prairie Block 
Coal Co„ 6 •S.W.2d 413, 819 Mo. 
644. 

—^Bardin v. Stevenson, 76 N.T. 
164. 

91. N.C,—Sperry v. Jackson, 88 N.C. 
103—^Bost V. Best 87 N.C. 477. 

92. B.L—State v. Buchanan, 79 A. 
11X4, 82 B.L 490. 

93. Colo.—Combs V. Agricultural 
Ditch Co., 28 P. 966, 17 Colo. 146, 
81 Am.S.R. 276. 

70‘C.J. p 541 note 80. 
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94. Cal.—McRey v. Macintosh, 188 
P. 310, 45 C.A. 628. 

95. N.J.—^Hartley v. Newark Morn¬ 
ing Ledger Co., 46 A.2d 777, 134 
N.J.Law 217. 

70 C.J. p 542 note 90. 

96. Ala.—Olden v. State, 68 So. 307, 
176 Ala. 6. 

Conn.—Savings Bank of New London 
V. Santaniello, 33 A.2d 126, 130 
Conn. 206. 

Ill,—Guffey V. Gale, 74 N.E.2d 730, 
832 I11.APP. 207—Uhls v. Old Ben 
Coal Corp.. 281 Ill.App. 264. 

liXasg,—Cleary v. St George, 139 N.E. 
2d 180. 

N.J.—^Hartley v. Newark Morning 
Ledger Co., 46 A.2d 777, 134 N.J. 
Law 217—Davis v. New Jersey 
Zinc Co., 182 A. 850, 116 N.J.Law 
103. 

Pa.—^Losnecki v. Mutual Life Ins. 
Co. of New York, 161 A. 434, 106 
Pa.Super. 259. 

Wash.—State v. Johnson, 40 P.2d 
159, 180 Wash. 401, appeal dis¬ 
missed Johnson v. State of Wash¬ 
ington. 56 S.Ct 105, 296 U.S. 636, 
80 L.Bd, 381. 

70 C.J. P 639 note 70, p 542 note 91. 

97. Ala.—Steverson v. W. C. Agee & 
Co., 70 So. 298, 14 Ala.App. 448. 

70 C.J. P 541 note 79. 

98. TTflLn. —Atchison, etc., R. Co. v. 
Stanford, 12 . Kan. 364, 15 Am.B. 
362. 

70 C.J. P 542 note 92* 
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c. Questions Galliug for Conclusions or Opinions 

of Witness 

A question should not be so framed as to call for the 
conclusion of the witness Instead of his observations 
of a fact, nor should questions be put which seek to 
elicit from the witness his opinion, particularly as to 
matters concerning which he Is not competent to give 
his opinion. 

A question should not be so framed as to call for 
the conclusion of the witness instead of his obser¬ 
vation of a fact,nor should questions be put which 
seek to elicit from the witness his opinion,^ par¬ 
ticularly as to matters concerning which he is not 
competent to give opinion evidence.^ In this cate¬ 
gory of prohibited questions are those which seek 
the expression of a witness’ mental attitude,^ or the 
operation of his mind,^ or which call for the ulti¬ 
mate fact to be determined.^ Similarly, a ques¬ 
tion seeking the inference of a witness is improp¬ 
er.® It is also improper to ask a witness, in direct 
examination, his reasons for a conclusion which he 
has stated.^ A question so framed as to call for 
answers embodying mixed matters of law and fact 
is improper.® Allowing a question calling for a 
conclusion is not error where the witness has al¬ 
ready testified in detail as to the matters involved 
in the question,® or where the answer given renders 
the defect in the question harmless.^® 

d. Questions as to Similar Occurrences 

In seeking evidence of a prior similar occurrence, the 
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question should contain the identical conditions of the 
later occurrence. 

In seeking evidence of a prior similar occurrence, 
the question should contain the identical conditions 
of the later occurrence.^^ 

6. Questions as to Violation of Buie 

Witnesses who have been placed under the rule may 
be Interrogated as to their having violated the instruc¬ 
tions not to talk to anyone about the case. 

Witnesses who have been placed under the rule 
may be interrogated as to their having violated the 
instructions not to talk to anyone about the case.^® 

§ 341. Questions Assuming Facts 

a. In general 

b. Questions assuming facts in issue 

c. Questions assuming facts not proved 

d. XJneontroverted, established, or inci¬ 

dental facts 

a. In General 

Questions which assume facts are generally Improper, 
and should be excluded, although it has been held that 
the allowance of such questions rests largely In the dis¬ 
cretion of the trial court. 

Subject to the exceptions noted in subdivision d 
of this section, questions which assume facts are 
generally improper, and should be excluded.^® 


99. U.S.—Crow v. Continental Oil 
Co., C.aA.Tex., 116 F.2d 740. 
Ala.—Seals v. State, 194 So, 687, 239 
Ala. 244. 

Cal.—^Bolander v. Thompson, 134 P. 

2d 924, 67 C.A.2d 444, 

Ind.—^Roper v. Cannel City Oil Co., 
121 N.B. 96, 68 Ind.App. 637. 

Iowa.—^U. S. Cam-O Corp. v. Thom¬ 
as, 67 N.W.2d 453, 246 Iowa 357— 
State V. Mabrey, 60 N.W.2d 889, 
245 Iowa 428. 

N.J.—^Elizabeth Trust Co. v, Wil¬ 
liams, 23 A.2d 569, 128 N.J.Law 
102 . 

Tex.—Texas Reciprocal Ins. Ass’n v. 
Stadler. Clv.App., 126 S.W.2d 706, 
error dismissed, judfirment correct. 
70 C.J. p 542 note 94. 

QnestioiLS iiot calling for oonclasioB. 
Ky.—^Toungr v. Commonwealth, 93 S. 

W.2d 10, 263 Ky. 683. 

70 C.J. p 642 note 94 [b], 

1. Iowa.—^U. S. Cam-O Corp. v. 
Thomas, 67 !Nr.W.2d 458, 246 Iowa 
367—State v. Mabrey, 60 N.W.2d 
889, 246 Iowa 428. 

Tex.—Texas Reciprocal Ins. Ass’n v. 
Stadler, Civ.App., 126 S.W.2d 706, 
error dismissed, judsrment correct. 
70 C.J. p 543 note 95. 


2. Pa.—^Masryar v. Pennsylvania R. 
Co., 144 A. 765, 294 Pa. 686. 

70 C.J. p 543 note 96. 

3. Ind.—Snyder v. Snyder, 131 N.E. 
248, 76 Ind.App. 9. 

70 C.J. p 544 note 99. 

4. Ga.—Priedlander Bros. v. Kas- 
sell, 144 S.E. 143, 38 Ga.App. 443. 

70 C. J. p 544 note 1. 

5. Ala,—^Louisville & N. R. Co. v. 
Abercrombie, 84 So. 423, 17 Ala. 
App, 233. 

70 C.J. p 544 note 3. 

6. Ala.—^Williams v. Shows, 73 So. 
99, 197 Ala. 596. 

Cal,—^Bolander v. Thompson, 134 P. 

2d 924, 57 C.A.2d 444. 

7- Wash.—Sprenger v. Tacoma 

Traction Co., 47 P. 17, 15 Wash. 
660, 43 L.R.A. 706. 

8. N.C.—Gower v. Carter, 143 S.B. 

513, 195 N.C. 697. 

70 C.J. p 644 note 10. 

9- Tex.—Rust v. Page, Civ.App., 62 
S.W.2d 937, 

10. Md.—^Brotherhood of Locomo¬ 
tive Firemen & Engineers v. Nash, 
125 A. 441, 144 Md. 623. 

11. U.S.—^Long Island R. Co. v. Dar¬ 
nell, N.T., 221 F. 191, 136 C.C.A. 1. 

70 C. J. p 545 note 15. 
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12. Ala.—^Birmingham R., etc., Co. 

V. Ellard, 38 So. 276, 135 Ala. 433. 
13- N.J.—^Johnson v. Hoffman, 80 A. 
2d 624, 7 N.J. 123, 26 A.L.R.2d 
1001. 

N.C.—Cozpns Juris cited in, State v. 
Herring, 37 S.B.2d 319, 321, 226 N. 
C. 213. 

70 C.J. p 546 note 19. 

Questions assuming facts: 

As leading see supra § 330. 

On cross-examination see infra § 
413. 

A questioa containing a oonoln- 
sion is improper. 

Vt.—State V. Blair, 99 A.2d 677, 118 
Vt 81. 

Questions deemed ohjeotionahle 

(1) Questions which were address¬ 
ed to reputation witnesses and which 
related to specific acts of defendant's 
misconduct and which were in form 
“Did you know?” were objectionable 
as asserting fact as basis for ques¬ 
tion and should have been In form 
“Have you heard?” 

Tex.—Davis v. State, 268 S.W.2d 162, 
160 Tex.Cr. 138. 

(2) Question objectionable as as¬ 
suming existence of custom. 

N.J.—Johnson v. Hoffman, 80 A.2d 
I 624, 7 N.J. 123, 26 A.L.R.2d 1001. 
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Within the prohibition are questions assuming facts 
not shown to be within the knowledge of the wit¬ 
ness being interrogated,or assuming matters not 
true.^^ Framing a question so as to assume the 
existence of facts which, if offered independently, 
would not be admissible is improper.^® A question 
which answers itself is improper and should be 
cxcludcd.^*^ The assent of a witness to a ques¬ 
tion in which counsel assumes and asserts a fact 
not proved does not constitute any evidence of that 
fact.is Such assumption contained in a question 
but not answered is not evidenced® 

Discretion of court. It has been held that wheth¬ 
er questions assuming facts shall be allowed rests 
largely in the discretion of the trial court,20 whose 
action will not be disturbed where no abuse of dis¬ 
cretion is shown.2i 

b. Qnesidons Assnming Facts in Issue 

Questions assuming the very facts In issue or which 
are controverted are improper. 
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Within the rule making improper questions which 
assume facts, as discussed supra subdivision a of 
this section, come questions assuming the very facts 
in issue or which are controverted.^^ This is so 
with respect to questions which assume the truth 
of facts in issue in support of which no evidence 
has been introduced,^^ Questions assuming mat¬ 
ters to be facts in contradiction of the testimony 
given are improper.^^ Hence, counsel has no right 
to put to a witness a question which assumes that 
he has said something which he denies having 
said,25 or has given particular answers which he 
did not give.26 

c. Questions Assuming Pacts Not Proved 

A question assuming a fact not proved or admitted 
ia improper and should be excluded. 

A question assuming a fact not proved or admit¬ 
ted is improper and should be excluded.27 How- 


<3) Question objectionable as as¬ 
suming that attorney made certain 
statement and had authority from 
purchaser. 

Fla.—^Andrew v. Hecker, 182 So. 261, 
132 Fla. 769. 

(4) Other questions. 

Ala.—Sovereign Camp, W. O. W., v, 
McLaughlin, 186 So. 378, 237 Ala. 
33. 

Allen V. State, 166 So. 894, 26 
Ala.App. 218. 

Wash.—State v. Johnson, 40 P.2d 
169. 180 Wash. 401, appeal dismiss¬ 
ed Johnson v. State of Washing¬ 
ton, 66 S.Ct 105, 296 TJ.S. 536, 80 
L.Bd. 381. 

70 C.J. P 545 note 19 [a]. 

Questions not objectionable 

(1) In actions on automobile lia¬ 
bility policy, question inquiring 
about driver’s conversation with in¬ 
surer’s adjuster, which brought re¬ 
ply that driver told adjuster that 
driver was being sued and that ad¬ 
juster said insurer would do nothing 
unless insurer was sued was not ob¬ 
jectionable on ground that it as¬ 
sumed an obligation on part of in¬ 
surer to protect driver. 

Ind.—^American Bmp. Ins. Co. v. Cor¬ 
nell. 76 N.B.2d 662, 225 Ind. 659. 

(2) In prosecution for manufac¬ 
ture of alcoholic distilled spirits 
permitting witness to answer ques¬ 
tion “what did 'they’ use to fire 
boiler” held not error as assuming 
defendant’s guilt 

TJ.S.—^Parents v. U, S., C.C.A.M 0 ., 82 
P.2d 722. 

(3) Other questions, see 70 C.J. P 
545 note 19 Id, 

14. Ill.—^Zetsche v. Chicago, P. & 


St L. Ry. Co.. 87 N.E. 412, 238 Ill. 2 
240. 

70 C.J. p 645 note 20. 

15. N.J.—Napier Hat Mfg. Co. v. ^ 
Essex County Park Commission, 
164 A. 484, 110 N.J.Law 213. 

70 C.J. p 646 note 21. 

16. Mont—State v. Jones, 189 P. 
441, 48 Mont 605. 

Questions calling for improper tea- 
tlmony see supra § 340. 

17. Ga.—Wilbanks v. State, 152 S.B. 
619, 41 GaApp. 268. 

70 C.J. p 545 note 23. 

la N.T.—Marino v. Collis, 104 N.Y. 

S. 747, 64 Misc. 681. 

19. Mo.—State ex rel. Ward v. 
Trimble, 39 S.W.2d 372, 327 Mo. 
773. 

20. Ga.—Travelers’ Ins. Co. v. Shep¬ 
pard, 12 S.B. 18, 86 G€U 761. 

N,D.—State v. Bmpting, 128 N.W. 
1119, 21 N.D, 128. 

21. Tex.—Stephens v. State, 245 S. 
W. 687, 93 Tex.Cr. 164, 

70 C. J. p 646 note 28. 

QuestioiL In deposition 
TJ S.—Union Assur. Soc. v. Miami 
Jockey Club, C.C.A.Pla., 110 P.2d 
81, rehearing denied 111 P.2d 145. 

22. Ind.—Conner v. First Nat. Bank 
in Wabash, 77 N.E.2d 698, 118 Ind. j 
App. 173. 

Kan.—In re Tale’s Estate, 191 P.2d 
906, 164 Kan. 670. 

Neb.—Corpus Juris cited in Rlmmer 
V. Chadron Printing Co., 66 N.W. 
2d 806, 809, 166 Neb. 633. 

70 C.J. p 646 note 30. 

23. Mass.— Reardon v. Boston Ele¬ 
vated Ry. Co., 40 NJB3,2d 866, 311 
Mass. 228. 

; 70 C.J. p 646 note 31. 
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24. Ala.—Gulf State Steel Co. T. M. 
C. A. Mut. Ben. Alliance v. Alma- 
road, 196 So. 878, 240 Ala. 32. 

Conn.—State v. Bradley, 66 A.2d 114, 
134 Conn. 102, certiorari denied 68 
S.Ct. 453, 333 XT.S. 827, 92 L.Bd. 
1112 . 

70 CJ. P 647 note 32. 

25 . Ga.—Sanderlin v. Sanderlin, 24 
Ga. 683. 

Tex.—^Hiles v. State, 163 S.W. 717, 
73 Tex.Cr. 17. 

70 C.J. p 647 note 33. 

26. Or.—State v. Sing, 229 P. 921, 
114 Or. 267. 

70 C.J. P 647 note 34. 

27. U.S.—Callanan v. IT. S., C.A.M 0 ., 
223 F.2d 171, certiorari denied 76 S. 
Ct. 102, 360 U.S, 862, 100 L.Bd. 
764, rehearing denied 76 S.Ct. 210, 
350 U.S. 926, 100 L.Bd. 810. 

j^la.—^Life & Cas. Ins. Co. of Tenn. v. 
Garrett, 36 So.2d 109, 260 Ala. 621. 

Resolute Fire Ins. Co. v. O’Rear, 
38 So.2d 616, 34 Ala.App. 249— 
Campbell v. State, 27 So.2d 220, 32 
Ala.App. 461—^Brooks v. State, 27 
So.2d 48, 32 Ala.App. 389, certiora¬ 
ri denied 27 So.2d 65. 248 Ala. 239 
—Tatum V. State, 22 So.2d 350, 32 
Ala.App. 128—^Brooks v. State, 74 
So. 86, 15 Ala.App. 626. 

Conn.—^Thibodeau v. Connecticut Co., 
89 A.2d 223, 139 Conn. 9. 

T fff .—State V. Williams, 89 So.2d 898, 

^ 230 La. 1059—State v. Sharblno, 

194 So. 756, 194 La, 709. 

Mid.—State, for Use of Emerson, v. 

Poe, 190 A. 231, 171 Md. 684. 

Mass.—^Reardon v. Boston Elevated 
Ry. Co., 40 N.B.2d 865, 311 Masa 
228. 

L Minn.—Corpus Juris cited in In re 
• Forsythe’s Estate, 22 N.W.2d 19, 
24, 221 Minn. 303, 167 AXkR. 1. 
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ever, a question to a witness, couched in the lan¬ 
guage of the adverse partes pleading, for the pur¬ 
pose of directing the witness’ attention to the par¬ 
ticular subject of inquiry, is not objectionable on 
the ground that it is "leading, suggestive, and as¬ 
sumes what is not proved”28 Reference to a fact 
in a question to such fact as "alleged” does not 
render the question objectionable as assuming a fact 
not proved.2S 

d. Uncontroverted, lEstahlislied, or Incidental 
Facts 

A question assutning a fact not controverted or In 
dispute, or as to which evidence has been Introduced sup¬ 
porting such fact Is not Improper; nor Is a question 
objectionable where the fact assumed Is a mere Incident 
of the main fact Inquired about and of Itself incapable 
of misleading. 

The rule making it improper to assume facts in 
propounded questions, as discussed supra subdivision 
a of this section, has no application to assumptions 
of fact not controverted or in dispute,^® or as to 
which evidence has been introduced fairly sup¬ 
porting such fact;3i nor is a question objectionable 
because assuming a fact not proved where such fact 
is a mere incident of the main fact inquired about 
and of itself incapable of misleading either witness¬ 
es or the jury to the prejudice of the party adverse 
to the one putting such question.^2 Accordingly, it 
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is proper for the court to allow questions to be put 
to a witness which assume as a fact matters which, 
from the undisputed evidence in the case, must 
be so as a matter of law.^^ 

Where a fact is admitted, a reference thereto in 
a question is not objectionable;^^ nor is it im¬ 
proper, after a witness has testified to a fact, to 
make reference thereto in a subsequent question.35 
Neither does any objection lie to a question on the 
ground that it assumes the truth of testimony previ¬ 
ously given by the witness. 

§ 342. Repetition of Questions 

A question which Is objectionable as Improper In form 
may be repeated In corrected form, but, as a general 
rule, the repetition of a question after the witness has 
disavowed knowledge, or has satisfactorily or substan¬ 
tially answered, Is properly disallowed, whether the later 
question Is identical with the former or merely the same 
in substance, although the repetition of questions already 
answered rests largely In the discretion of the trial court. 

Where an objection to a question is sustained on 
the ground that it is improper in form, it may be 
repeated in corrected form.^*^ Hence, the fact that 
a question, objectionable as leading, has been asked 
does not preclude the party from eliciting the truth 
by asking the witness another question, properly 
framed, about the matter,®® even though the wit¬ 
ness’ attention was thereby called to what was want- 


Neb.—Rimmer v. Chadron Printinff 
Co.. 66 N.W.2d 806. 166 Neb. 633. 
N.J.—Johnson v. Hoffman, 80 A. 2d 
624. 7 N.J. 123, 26 A.L.R.2d 1001. 

—Corpus Joxis cited in Elsea v. 
Broome Furniture Co., 143 P.2d 
672, 582, 47 N.M. 356. 

Okl.—Odell V. State, 232 P.2d 168, 94 
Okl.Cr. 169. 

Pa.—^Klrschman v. Pitt Pub. Co., 178 
A. 828, 318 Pa. 670, 100 A.L.R. 1062. 
Tex.—Cyrus W. Scott Mfgr. Co. v. 
Millis, Civ.App., 67 S,W.2d 885, er¬ 
ror dismissed. 

70 C.J. p 647 note 36. 

Qaestions deemed objectionable 

(1) Where there was no evidence 
that deceased grrabbed defendant’s 
shotgun with which defendant shot 
deceased, court properly sustained 
objection to question inquiring: if de¬ 
fendant would have shot the de¬ 
ceased if the deceased had not grab¬ 
bed the shotgun. 

N.J.—State V. Roscus, 109 A.2d 1, 16 
N.J. 416. 

(2) Other questions, see 70 C.J. p 
647 note 36 [b]. 

Question not objaetionablo 
Tex.—^Davis Transport, Inc. v. Bol- 
stad, Civ.App., 295 S.W.2d 941. 

as. Iowa.—Shields v. Guffey, 9 Iowa 
322. 


29. La.—State v. Scruggs, 116 So. 
206, 165 La. 842. 

70 C.J, p 548 note 37. 

30. S.D.—^Davls v. Lenhoff, 60 N.W. 
2d 213, 74 S.D, 190. 

70 C.J. p 648 note 39. 

31. Ala.—Winton v. State, 159 So. 
62, 229 Ala. 642. 

Md.—^Holler v. Lowery, 200 A. 353, 
176 Md. 149. 

Minn.—Corpus Juris cited in In re 
Forsythe’s Estate, 22 N.W. 2d 19, 
24, 221 Minn. 303, 167 A.L.R. 1. 

Tex.—Texas Refining Co. v. Sartain, 
Clv.App., 206 S.W. 553. 

70 C. J. p 548 note 40. 

Xf fact is developea directly, fair¬ 
ly, and reasonably by the evidence, 
it may be assumed in examining 
I witnesses. 

U.S.—^Metropolitan Life Ins. Co. v. 
Armstrong, C.C.A.Neb., 86 F.2d 187. 

32. Ala.—Gilliland v. R. G. Dunn & 
Co., 34 So. 25. 136 Ala. 327. 

70 C.J. p 549 note 41. 

Party not prejudiced 
In action by buyer against seller 
for conversion of cattle which seller 
had contracted to sell to buyer, 
where seller had alleged in answer 
that he had accepted check for cat¬ 
tle but had subsequently rescinded, 
the use, In examination of witnesses 
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to develop facts of the sales trans¬ 
action, of the words "paid” and "pay¬ 
ment,” as descriptive of the act of 
handing over check given In pay¬ 
ment, in no manner prejudiced sell¬ 
er’s right to show that check was 
only conditional payment. 

S.D.—Davis v. Lenhoff, 60 N.W.2d 
213, 74 S.D. 190. 

33. W.Va.—Raleigh Lumber Co. v.. 
William A. Wilson & Son, 72 S.E.. 
651, 69 W.Va. 698. 

70 C.J. p 549 note 42. 

3d. N.H.—State v. Ketchen, 114 A.. 

20, 80 N.H. 112. 

70 C.J. p 649 note 43. 

35. Iowa.—State v. Marshall, 74 N.. 

W. 763, 106 Iowa 38. 

Tenn.—Graham v. McReynolds, 18 S. 

I W. 272, 90 Tenn. 673. 

! 36. U.S.—^Missouri Dist. Telegraph- 
Co. V. Morris & Co., Mo., 243 P. 
481, 156 C.C.A. 179, certiorari de¬ 
nied 38 S.Ct 11. 246 U.S. 661, 62' 
L.Ed. 631. 

70 C.J. p 549 note 45. 

37. Mont—State v. KAnakarls, 169* 
P. 42, 64 Mont. 180. 

N.J.—State V. Michalis. 122 A. 638, 
99 N.J.Law 31. 

38. Wis.—Goodwin v. State, 90 N.W., 
170, 114 Wis. 318. 

70 C.J. p 549 note 64. 
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ed of him.3® Deliberate practice of this sort should, 
however, be stopped by the courts® On the other 
hand, when an objection to a question is sustained 
on the ground that the evidence called for is in¬ 
admissible, there is no justification for repeating 
such question.^ 1 

The repetition of a question after the witness has 

disavowed knowledge,^2 or has satisfactorily^S or 
substantially44 answered is properly disallowed, 
whether the later question is identical with the for¬ 
mer or merely the same in substance,^5 especially 


where the answer already given is straightforward 
and not evasive.^® On the other hand, where the 
answer given to a question is reluctant and eva¬ 
sive, it is proper for the court to permit the repe¬ 
tition of such question.^*^ 

Generally, the repetition of questions already an¬ 
swered rests largely in the discretion of the trial 
court,48 which may, as seems proper under the 
circumstances, either allow such questions^s in the 
interest of greater certainty,^® or refuse to permit 


39 . N.J.—State v. Michalis, 122 A. 
538, 99 N.J.Law 31. 

40. N.J.—-State v. Michalis, supra. 

41 . Ky.—Louisville & N. R. Co. v. 
Burk, 268 S.W. 844, 207 Ky. 1. 

70 C.J. P 650 note 67. 

42. Mich.-—Gilchrist v. Gilchrist, 52 
N.W.2d 531. 333 Mich. 276. 

Pa.—Slpowicz V. Olivieri, 102 A.2d 
176, 174 Pa.Super. 649. 

Answer given three times 

Where witness who was asked to 
state how many times he had been at 
location of oil well drilling operation 
stated three times that he was un¬ 
able to give exact number of times, 
and court had urged him to answer 
question, and interrogating counsel 
himself admitted that he did not 
know what would be gained by re¬ 
peated inquiries, there was no error 
in ruling of court that counsel 
should forget the matter. 

Wyo.—Tauer v. Williams, 242 P.2d 
618, 69 Wyo. 388. 


43. Ala.—Killian v. Everett, 79 So. 
2d 17, 262 Ala. 434. 

Ind.—^Hawkins v. State, 37 N.E.2d 79, 
219 Ind. 116. 

Minn.— O’Neill v. Minneapolis St. Ry. 

Co., 7 N.W.2d 666, 213 Minn. 514. 
Okl.—^Fuller v. Neundorf, 293 P.2d 
317. 

Or.—Frangos v. Edmunds, 173 P.2d 
596, 179 Or. 577. 

jPa.—^Paul v. Fishel, Com.PL, 
Cumb.L.J. 160. 

Tenn.—Yellow Cab Co. v. Gattuso, 11 
Tenn.App. 109. 

Tex.—^Housing Authority of City of 
Galveston v. Henderson, Civ.App., 
267 S.W.2d 843. 

70 C.J. p 550 note 58. 

Repetition and correction of testi¬ 
mony generally see supra § 318. 
Repetition of questions on cross-ex¬ 
amination see infra § 414. 
Bepetitlous of depositton 

Where question to witness was 
objected to on ground that it was 
repetitious of deposition previously 
read into evidence, if question was 
repetitious objection should have 
been sustained. 

Tex.^Texas Bmp. Ins. Ass’n v. Pil¬ 
low, Civ.App., 268 S.W.2d 716, re¬ 
fused no reversible error. 


Attempt to impress Jury 

It is not proper for a litigant to 
ask a witness to repeat eight or nine 
times a bit of evidence that is fa¬ 
vorable to the interrogator for the 
purpose of impressing that fact on 
the jury. 

Ill.—Chism V. Decatur Newspapers, 
91 N.E.2d 114, 340 Ill.App. 42. 

44 , xj.s.—^Brown Fruit Co. v. Goth¬ 
am Factors Corp., C.C.A.Neb., 97 F. 
2d 458. 

Iowa.—^Koonts v. Farmers Mut Ins. 
Ass’n of Van Buren County, 16 N. 
W.2d 20, 235 Iowa 87. 

Ky.—^Barney v. Commonwealth, 80 
S.W.2d 513, 258 Ky. 432—Thomas 
V. Commonwealth, 78 S.W.2d 777, 
257 Ky. 606. 
jyld,—Takoma Park Bank v. Abbott, 
19 A.2d 169, 179 Md. 249, certiorari 
denied 62 S.Ct 134, 314 U.S. 672, 
86 L.Bd. 538. 

Mass.—Commonwealth v. Beal, 50 N. 

B.2d 14, 314 Mass. 210. 

Oltl.—Griflan-Townsend Co. v. First 
State Bank in Talihina, 130 P.2d 
540, 191 Okl, 460. 

Or,—^Zahumensky v. Fandrich, 267 P. 
2d 664, 200 Or. 588. 

Tex.—^Hoovel v. State, 69 S.W.2d 104» 
126 Tex.Cr. 546. 

70 C.J. p 550 note 69. 


Question of similar import 
Trial court did not err in refusing 
to allow certain question, where wit¬ 
ness had previously answered ques¬ 
tion of similar import « « 

S.C.—State Y. Anderson, 93 S.E.2d 
210, 229 S,C. 403. 

45 , Ky.—^Barney v. Commonwealth, 
80 S.W.2d 613, 258 Ky. 432 —Thom¬ 
as V. Commonwealth, 78 S.W.2d 
777, 257 Ky. 605. 

—Takoma Park Bank v. Abbott, 
19 A,2d 169, 179 Md. 249, certiorari 
denied 62 S.Ct 184, 314 U.S. 672. 
86 L.Ed. 538. ^ 

Qtl._^Fuller V. Neundorf, 293 P.2d 

317. 

Or._^Zahumensky v. Fandrich, 267 

P.2a 664, 200 Or. 688. 

Tex.—Housing Authority of City of 
Galveston, Civ.App., 267 S.W.2a 
843 

Hoovel V. State, 69 S.W.2d 104, 
126 Tex.Cr. 646. 

1 70 C.J. P 660 note 60. 
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Question almost identical 
Where question objected to as rep¬ 
etitious was almost identical with 
a former question which had been 
answered directly, trial court prop¬ 
erly sustained the objection. 

Okl.—Griffln-Townsend Co. v. First 
State Bank in Talihina, 130 P.2d 
640, 191 Okl. 460. 

46. Ala.—Shumate v. State, 97 So. 
772, 19 Ala.App. 340, certiorari de¬ 
nied 97 So. 777, 210 Ala. 262. 

Minn.—O’Neill v. Minneapolis St. Ry. 
Co., 7 N.W.2d 665, 213 Minn. 514. 

47. Cal.—^People v. Garwood, 106 P. 
113, 11 C.A. 665. 

70 C.J. P 550 note 62. 

48. Cal.—^Robinson v. Kelly, 212 P. 
2d 921, 96 C.A.2d 320—Wood v. 
Commonwealth, 70 S.W.2d 677, 253 
Ky. 794. 

.Williams v. Guerreri, 54 A,2d 
198, 136 N.J.Law 60— Neighbour v. 
Matusavage, 25 A.2d 868, 128 N.J. 
Law 331— Allison v. Bannon, 24 A. 
2d 363, 128 N.J.Law 161. 

Tex.—^Texas Empire Ins. Ass’n v. 
Pillow. Civ.App., 268 S.W.2d 716, 
refused no reversible error. 

70 C.J. p 551 note 63. 

Vhe number of times a witness 
may be asked for identical Informa¬ 
tion irrespective of contradictory an¬ 
swers Is within discretion of trial 
court 

—^Neighbour v. Matusavage, 26 
A.2d 868, 128 N.J.Law 331. 


49. Tenn.—Hager v. Hager, 66 S.W. 

2d 250, 17 Tenn.App. 143. 

70 C.J. p 561 note 64. 

State 

It is duty of state to produce and 
use all witnesses within reach of 
process, of whatever character, 
whose testimony will shed light on 
the transaction under investigation, 
and consequently it may. In discre¬ 
tion of court, repeat a question al¬ 
ready answered. 

yt._State v. Teitle, 90 A.2d 662, 117 

Vt. 190. 

60. Wash.—^Bullock v. White Star 
Steamship Co.. 70 P. 1106. 30 Wash. 
448. 

70 G.J. P 661 note 66. 
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them.5i Where a witness has given an unexpected 
adverse answer to a question, it is discretionary with 
the court to allow the repetition of such question 
in different form,^^ provided there is no improper 
intimidation of the witness.53 

§ 343. Questions Objectionable in Part 

Where a question as a whole is not competent, it is 
proper to refuse to allow the witness to answer it, al¬ 
though a portion of It, standing alone, might be allowable. 

Where a question as a whole is not competent, 
it is proper to refuse to allow the witness to an¬ 
swer it, although a portion of it, standing alone, 
might be allowable.®^ 

Trial before court. In a trial before a court, it 
has been held that a question partially improper 
in form but aimed at bringing out material and 
essential evidence should not be overruled so as to 
prevent a party from proving his case.55 

§ 344. Preliminary Questions 

Questions which do not directly relate to a relevant 
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matter may be allowed where they are preliminary In 
their nature, and do not necessarily call for Inadmissible 
evidence; and so, preliminary questions asked for the 
purpose of laying a foundation for the admission of ma¬ 
terial evidence, or which aid the Jury in setting a proper 
estimate on the witness' testimony, are proper, as are 
questions which bear on the competency of the witness. 

Questions which do not directly relate to a rele¬ 
vant matter may be allowed where they arc pre¬ 
liminary in their nature,®® and do not necessarily 
call for illegal or inadmissible evidence.®’ So, ques¬ 
tions that are purely ancillary, and which only form 
a part of some predicate and lead up to the matters 
at issue, are not subject to the objection that they 
are immaterial,®® unless they contain something 
hurtful within themselves.®® A preliminary ques¬ 
tion asked for the purpose of laying the foundation 
for the admission of material evidence is proper.®® 

Questions to a witness directed toward aiding 
the jury in setting a proper estimate on his testi¬ 
mony are preliminary in their nature and, as a gen¬ 
eral rule, may be properly asked,®’ as, for example, 
questions which relate to the age of the witucss,®^ 


51. Cal.—^People v. Norred, 243 P.2d 
126, 110 C.A.2d 492, certiorari de¬ 
nied Norred v. People of State of 
Cal.. 73 S.Ct. 113, 344 U.S. 869. 97 
L.Bd. 674. 

Iowa.—Koonts v. Farmers Mut. Ins. 
Ass'n of Van Buren County, 16 N. 
W.2d 20, 235 Iowa 87. 

N.J.—^Allison V. Bannon, 24 A.2d 863, 
128 N.J.Law 161. 

Ohio.—^Pare v. Gemco Engineeringr & 
Mfff. Co., 118 N.B.2d 206, 96 Ohio 
App. 141. 

70 C.J. P 551 note 66 . 

52- N.J.—State v. Lasowskl, 133 A. 
415, 4 N.J.Misc. 489. 

53. N.J.—State V. Lasowskl, supra. 
Counsel shonld have been restrain¬ 
ed from trying to change testimony 
by further questioning of witness. 

Ill.—^Bejnarowicz v. Bakos, 74 N.E. 

2d 614, 332 IlLApp. 161. 

54. Ala.—^Low v. Low, 52 So.2d 218, 
255 Ala. 536. 

Williams v. State, 36 So.2d 562, 
33 Ala.App. 804, affirmed 36 So.2d 
667, 250 Ala. 649—Adams v. State, 
81 So.2d 99, 33 Ala.App. 136, certio¬ 
rari denied 31 So.2d 106, 249 Ala 
294. 

70 C.J. p 554 note 80. 

Questions calling for admissible, as 
well as inadmissible^ testimony 
Ala—^Low V. Low, 62 So.2d 218, 265 
Ala 536. 

Williams v. State, 86 So.2d 662, 
36 AlaApp. 304, affirmed 36 So.2d 
667, 250 Ala 649—Adams v. State, 
31 So.2d 99. 33 AlaApp. 136, cer¬ 
tiorari denied 31 So.2d 105, 249 
air, 294—^Brooks v. State, 27 So. 2 d 


48, 32 AlaApp. 389, certiorari de¬ 
nied 27 So.2d 56, 248 Ala 239. 

70 C.J. p 554 note 80 [a]. 

Soth parts of a question must be 
pertinent, if it consists of two parts. 
U.S.—U. S. V. Kamin, D.C.Mass., 136 
F.Supp. 382. 

55 . Philippine.—E. Michael & Co. v. 
Enriquez, 33 Philippine 87. 

70 C.J. p 554 note 81. 

56. Ala—^Hunt v. State, 27 So.2d 
186, 248 Ala 217. 

Allen V. State, 155 So. 894, 26 
AlaApp. 218. 

70 C.J. p 654 note 83. | 

Allowance of leading questions pre¬ 
liminary or introductory in nature 
see supra § 335. 

Persons present 

Any eyewitness of occurrence in¬ 
volved in a case may properly be 
asked who else was present in order 
to fix the time and place and sur¬ 
rounding circumstances. 

Mo.—State ex rel. Kansas City Pub¬ 
lic Service Co. v. Cowan, 203 S.W. 
2d 407, 356 Mo. 674. 

Nick-name 

Court did not commit error in 
overruling an objection to the ques¬ 
tion, asked by the state of a wit¬ 
ness, “They call you ‘Snalce,* don't 
they?” and in not excluding the an¬ 
swer, “Yes, sir,” if purpose of ques¬ 
tion was to more thoroughly identify 
witness and not in order to cast 
aspersion on him and to humiliate 
him. 

Ala.—^Russell v. State, 87 So. 221, 17 
Ala.App. 436, certiorari denied Ex 
parte Russell, 87 So. 227, 204 Ala. 
626. 


57 . Pla.—Rentz v. Live Oak Bank, 
55 So. 856. 61 Fla. 403. 

58. Tex.—^Hasley v. State, 222 S.W. 
579, 87 Tex.Cr. 444. 

59. Tex.—Hasley v. State, supra. 

GO. Ala.—Stokley v. State, 49 So.2d 

284, 254 Ala. 534—Grooms v. State, 
162 So. 456, 228 Ala. 133. 

70 C.J. p 564 note 87. 

01 , Ify.—^Waters v. Commonwealth, 
124 S.W.2d 97, 276 Ky. 315. 

Mo.—Corpus Juris cited in Wilcox v. 
Cooms, 241 S.W.2d 907, 916, 3C2 
Mo. 381—Corpus Juris quoted in 
State v. Foster, 197 S.W.2d 313, 
326, 355 Mo. 577. 

N.y.—In re Cashman’s Will, 289 N. 
Y.S. 328, 169 Misc. 881, affirmed 297 
N.Y.S. 160, 250 App.Dlv. 871, af¬ 
firmed 21 N.E.2d 193. 280 N.Y. 681. 
Vt.— Corpus Juris cited in State v. 

Baker, 53 A.2d 53, 67, 115 Vt. 94. 

70 C.J. p 555 note 88 . 

Extent of officer’s investigation 
Testimony of police officer that he 
had not given his time constantly 
but had given considerable time to 
investigating the case for more than 
two years, commencing investigation 
about six or seven days after finding 
of dead body on highway was rele¬ 
vant as showing extent to which of¬ 
ficer went In obtaining information 
testified to. 

La.*-State v. Winstead, 16 So. 2d 793, 
204 La. 366. 

62. Mo.—Corpus Juris quoted in. 
State V. Foster, 197 S.W.2d 313, 
326, 355 Mo. 677. 

Vt.—Corpus Juris cited in. State v. 

Baker, 63 A.2d 63. 67, 116 Vt. 94. 
70 C.J. p 656 note 89. 
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his residence, his occupation,®^ and his condition 
in life, etc.,®® and this may be done without any 
conflict with the rule, discussed infra § 477, that 
a party may not impeach his own witness.®® 

Likewise, questions which bear on the competen¬ 
cy of the witness,®*^ or are intended to direct his 
mind to the matter about which he is called to tes¬ 
tify,®® are directed at ascertaining the witness’ 
knowledge of a fact,®® or the reason therefor,^® 
or are directed at getting the witness’ explanation 
of how he came to be connected with the case,*^^ 
are proper as preliminary in nature. Where the 
competency of a witness is unquestioned, questions 
as to his age as affecting competency are properly 
excluded.*^ 2 

Discretion of court. Whether or not preliminary 
questions should be allowed is in the discretion of 
the trial court.'^® 

When shorthand reporter is examined as to the 
testimony of a witness at a former trial, he should 
first be asked if a certain question was put, and, if 
he answers that it was, he should then be asked 
what reply was made.^** 


§ 345. Miscellaneous Questions 

a. Questions asked for improper pur¬ 

poses 

b. Questions calling for repetition of tes¬ 

timony 

c. Character and reputation 

d. Identifying persons or objects 

e. Other questions 

a. Questions Asked for Improper Purposes 

A question which appears to be asked for an Improper 
purpose, or which does not on Its face indicate that it is 
asked for a proper purpose, Is properly excluded. 

A question which appears to be asked for an ul¬ 
terior or improper purpose,^® or which does not on 
its face indicate that it is asked for a proper pur¬ 
pose,*^® is properly excluded. Fact that the ques¬ 
tion objected to is for an improper purpose must be 
apparent before it can be objected to on such 
ground.^7 

h. Questions Galling for Repetition of Testi¬ 
mony 

It Is within the discretion of the court to disallow a 
question calling merely for a repetition of testimony al- 


63. Mo.—Corpus Juris quoted iu 
State V. Foster, 197 S.W.2d 313, 
326, 355 Mo. 577. 

Vt.—Corpus Juris cited la State v. 

Baker, 63 A.2d 63, 67, 116 Vt. 94. 

70 C.J. p 555 note 90. 

64. Ky,—^Waters v. Commonwealth, 
124 S.W.2d 97, 276 Ky. 316, 

Mo.—Corpus juris cited iu Wilcox v. 
Coons, 241 S.W.2d 907, 915, 362 Mo. 
381—Corpus Juris quoted in State 
V. Foster, 197 S.W.2d 313, 326, 365 
Mo. 677. 

Tex.—Myers v. State, 194 S.W.2d 91, 
149 Tex.Cr. 301—^Dodson v. State, 
193 S.W.2d 461, 149 Tex.Cr. 184— 
Griffin v. State, 61 S,W.2d 609, 124 
Tex.Cr. 233. 

Vt.—Corpus Juris cited in State v. 

Baker, 53 A.2d 63, 67, 116 Vt. 94. 
Wash.—^Lankford v. Toxnbari, 213 P. 
2d 627, 85 Wash.2d 412, 19 A.L.R.2d 
465. 

70 C.J. p 665 note 91. 

Rule applies to questions with re¬ 
spect to xnilita ]7 service as well as 
to other occupations. 

Wash.—^Lankford v. Tombari, supra. 
70 C.J. p 655 note 92 [b]. 

Xn Alabama 

(1) In line with the rule stated in 
the text, in a prosecution for receiv¬ 
ing or concealing stolen goods, it 
was held that the state could show 
by Its witness that he was a detec¬ 
tive, as against defendant’s conten¬ 
tion that the fact might have a tend¬ 
ency to make the jury put more 
credence into witness' testimony 
than it otherwise would have dona 


Ala.—Latikos v. State, 88 So. 45, 17 
Ala»App. 592. 

(2) However, in earlier cases ques¬ 
tions as to the occupation of a wit¬ 
ness were held objectionable as ir¬ 
relevant or Immaterial. 

Ala,—Deal v. State, 34 So. 23, 136 
Ala. 62. 

Butler V. State, 77 So. 72, 16 Ala. 
App. 234. 

65. Mo.—Corpus Juris quoted iu 
State V. Foster, 197 S.W.2d 313, 
326. 355 Mo. 677. 

Vt.—Corpus Juris cited iu State v. 

Baker, 63 A.2d 63, 67, 115 Vt. 94. 

70 C.J, p 565 note 92. 

66. Vt—State V. Baker, 53 A.2d 63, 
115 Vt 94. 

67. N.T.—In re Cashman's Will, 
289 N.T.S. 828, 159 Misc. 881, af¬ 
firmed 297 N.Y.S. 150. 250 App. 
Div. 871, affirmed 21 K.B.2d 193, 
280 N.T. 681. 

70 C.J. p 556 note 93. 

68. Ala.—Stokley v. State, 49 So.2d 
284, 264 Ala. 534. 

70 C.J. p 655 note 94. 

69. Ala.—Grooms v. State, 152 So. 
465, 228 Ala. 133. 

70 C.J. p 556 note 96. 

70. Ala.—^Louisville & N. B. Co. v. 
Bogue, 68 So. 392, 177 Ala. 349. 

70 C.J. p 566 note 96. 

71 ^ iq-.Y.—^People V. Wilkinson, 14 N. 
T.S. 827. 

70 C.J. p 665 note 97. 

Officer iu discharge of duties 
In liquor prosecution testimony of 
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witness that he was an officer at time 
he purchased whisky and was sworn 
to discharge duties of office held 
proper. 

Tex.—Elliott V. State, 49 S.W.2a 764, 
120 Tex.Cr. 181. 

72. Ala.—Herring v. State, 101 So. 
634, 20 Ala.App. 304, reversed on 
other grounds 101 So. 636, 212 Ala. 
1 . 

73. Ala.—Corpus Juris cited iu 
Hunt V. State, 27 So.2d 186, 189, 
248 Ala. 217. 

70 C.J. p 666 note 1. 

74. Ill.—^Anglo - American Packing, 
etc., Co. V. Baier, 31 Ill.App. 663. 

75. Mo,—Heier v. Funsch, App., 61 
S.W.2d 253. 

Questlou teudiug to prejudice 
In an action for Injuries sustained 
iu a crossing collision, a question 
asked a witness by plalntilTs coun¬ 
sel, to which objection was sustain¬ 
ed, as to whether the witness would 
not be subject to reprimand by the 
company by which he was employed 
if he had not been standing on an 
end of the train In the manner tes¬ 
tified to by him, was improper, and 
had but one tendency, to prejudice 
the jury against the defendant. 

Ill,—^Fiiuiks V. Baltimore & O. S. 
W. R. Co., 269 I11.APP. 129. 

76. Iowa.—Harrow v. Brown, 40 N. 
W. 708, 76 Iowa 179. 

77. La.—State v. Clark, 76 So. 98, 
141 La. 411. 

70 C.J. P 649 note 52. 
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ready given by the witness, even though the question is 
not in form repetitious. 

The trial court has the discretion to limit the 
examination of witnesses, as discussed supra § 317. 
Accordingly, it is within the discretion of the 
court'^s to disallow a question calling merely for a 
repetition of testimony already given by the wit¬ 
ness, even though the question is not in form a 
repetition of a previous question,*^^ unless it is 
shown in some way that the jury desired the testi¬ 
mony repeated,^® or that the jury misunderstood or 
misconstrued the testimony as originally given. 
Even more generally, it is not error for the court 
to exclude a question calling for the repetition of 
an undisputed fact already in the case,^^ or for 
testimony which would serve merely to fortify or 
corroborate the witness* own previous statement.®^ 

The allowance of a question on a subject already 
gone over, however, is within the discretion of the 
trial court.®^ Although a question may constitute 
a substantial repetition of testimony given by a 
witness, it is not considered erroneous where asked 
to clarify and elucidate such testimony.®® An ob¬ 
jection to a question which the witness, by previous 
testimony, clearly indicates he cannot answer is 
properly sustained.®® 

c. Character and Bepntation 

In proving the reputation of the accused, the witness 
must first be asked whether he knows his reputation 
where he resides, and on an affirmative reply It is then 
proper to ask what it is, and a question calling for the 


98 G. S* 

reputation of a person Is not objectionable as not calling 
for his general reputation. 

In attempting to prove the reputation of accused 
in a criminal prosecution, the witness must first be 
asked the preliminary question whether he knows 
the reputation of accused in the community in 
which he resides,®"^ and on giving an affirmative re¬ 
ply it is then proper to ask the witness what that 
reputation is.®® A question calling for the reputa¬ 
tion of a person is not objectionable as not calling 
for the general reputation of such person,®® since, 
the word ** reputation,” when unqualified, means gen¬ 
eral reputation.®® The character of a person cannot 
be proved by asking a witness what kind of a man 
he is.®i Applying the rule governing the examina¬ 
tion of an impeaching witness, as discussed infra 
§ 524, a properly qualified character witness, after 
testifying that the witness* reputation for truth was 
good, may be further asked the question whether 
the general reputation of such witness entitled him 
to credit when testifying under oath.®^ 

d. Identifying Persons or Objects 

Where the question of the Identity of a person or ob¬ 
ject Is in the case, It Is proper to ask a witness questions 
with respect to the Identity of the person or object. 

Where the question of the identity of a person or 
object is in the case, it is proper to ask a witness 
questions with respect to the identity of the person 
or object.®® So, although a witness has already 
testified as to the identity of a person, it is proper 
to ask him whether he had any doubt as to the 


78. Iowa.—Corpus Juris cited la 
Colburn v. Krabill, 3 N.W.2d 164, 
166, 232 Iowa 290. 

Tex.—Corpus Juris quoted in Hous¬ 
ing Authority of City of Galves¬ 
ton V. Henderson, Civ,App., 267 S. 
W.2d 843, 846. 

70 C.J. p 562 note 71. 

79. U.S.—Brown Fruit Co. v. Goth¬ 
am Factors Corp., C.C.A.Neb., 97 F. 
2d 458. 

Ala.—Killian v. Everett, 79 So.2d 17, 
262 Ala. 434. 

Ind.—Hawkins v. State, 37 N.E.2d 79, 
219 Ind. 116. 

Ky.—Barney v. Commonwealth, 80 
S.W.2d 613, 268 Ky. 432—^Thomas 
V. Commonwealth, 78 S.W.2d 777, 
257 Ky. 606. 

Md.—TaJeoma Park Bank v. Abbott, 
19 A.2d 169, 179 Md. 249, certiorari 
denied 62 S.Ct. 134, 314 U.S. 672, 
86 L.Ed. 538. 

Okl.—Puller v. Neundorf, 293 P.2d 
317. 

Pa.—^Paul V. Fishel, Com.Pl., 4 Cumb. 
L.J. 160. 

Tenn.—^Yellow ■ Cab Co. v. Gattuso, 
11 Tenn.App. 109. 

Tex.—Corpus Juris quoted in Hous¬ 
ing Authority of City of Galveston 


V. Henderson, Civ.App., 267 S.W. 
2d 843, 846. 

Hoovel v. State, 69 S.W.2d 104, 
125 Tex.Cr. 646. 

70 C.J, p 552 note 72. 

Repetition of questions see supra § 
342. 

80. Tex.—Punchard v. State, 240 S. 

W. 939. 91 Tex.Cr. 603. 

81. Tex.—^Punchard v. State, supra. 
70 C,J. p 663 note 74. 

82. Ala.—Castonia v. State, 84 So. 
871, 17 Ala.App. 421. 

La.—State v. Ciaccio, 112 So. 486, 
163 La. 663. 

83. Ala.—Puller v. State, 107 So. 
731, 21 AIa.App. 300. 

84. Ohio.—Industrial Commission of 
Ohio v. Laird, 186 N.E. 718, 126 
Ohio St. 617. 

70 C.J. p 664 note 77. 

85. La.—State v. Constanza, 102 So. 
607, 157 La. 411, 

86. S.D.--Halnes v. Waite, 248 N.W. 
207, 61 S.D. 250. 

87. N.J.—State v. Baldanzo, 148 A. 
725, 106 N'.J.Law 498, 67 A.L.R. 
1207. 

70 C.J. p 556 note 4. 
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88. N.J.—State v. Baldanzo, supra. 

89. Mich.—Thayer v. Thayer, 164 N. 
W. 32, 188 Mich. 261. 

70 C.J. p 556 note 5. 

90. Wash.—State v. Poyner, 107 P. 
181, 57 Wash. 489. 

A question as to ^reputation’^ 
means “general reputation” and is 
proper in form, although the word 
“general" is omitted. 

Wash.—State v. Poyner, 107 P. 181, 
57 Wash. 489. 

91. Ga.—Peacock v. State, 73 S.E. 
404, 10 Ga.App. 402. 

70 C.J. p 556 note 6. 

92. Tex.—Latham v. State, 33 S.W. 
2d 441, 117 Tex.Cr. 226. 

93. Ky.—^Edwards v. Common¬ 
wealth, 74 S.W.2d 949, 256 Ky. 492. 

Identity of robber and money 
In prosecution for conspiracy to 
rob a bank, objections to questions 
with respect to identity of one of 
active participants In robbery and 
of money found in his suitcase were 
properly overruled, since defendant’s 
guilt depended on his having aided 
active participant 

Ky.—Edwards v. Commonwealth, su¬ 
pra. 
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identity of such person.J>4 in a liquor prosecution, 
objection to a question asked a witness, “I will 
show you a bottle and ask you to identify it,” on 
the ground that the bottle handed to the witness by 
the state’s attorney had not been properly identified, 
is frivolous, as the bottle was identified as soon as 
the witness was permitted to answer.®^ 

6. Other Questions 

A witness should be protected from questions of an 
insulting or abusive nature, and a question not suscepti¬ 
ble of a definite answer Is Improper, as may be a ques¬ 
tion which repeats what another witness has said or 
the questioner believes he may have said. 

A witness should be protected from questions of 
an insulting or abusive nature,^® codes in some 
jurisdictions so providing;®^ but the fact that mere 
impudence to a witness has been permitted is not 
a ground for reversal.®® A question which is not 
susceptible of a definite answer is properly exclud¬ 
ed.®® A question requiring a **yes** or “no” answer 
and thus putting the witness in an embarrassing 
position and unfavorable light before the jury 
should not be allowed.^ A question which repeats 
what another witness has said, or which the ques¬ 
tioner believes he may have said, has been con¬ 
sidered improper,® as have certain other ques¬ 
tions.® 

§ 346. On Rebuttal 

Questions on rebuttal should not be too broad or 
comprehensive, but while the contrary has been stated. 
It has been said that leading questions may be asked 
on rebuttal. 

Questions on rebuttal should not be too broad or 
comprehensive in scope.^ They should either be 
limited to the specific matter sought to be admitted 
or denied,® or should be so framed as to call for 


a direct denial or admission of the specific testimony 
sought to be rebutted.® A question to a witness 
called in rebuttal, which does not call the witness* 
attention to some particular statement of fact, and 
demand a denial or explanation thereof, is improper 
in form.^ 

Leading questions. While it has been said that 
the rule prohibiting leading questions on the direct 
examination of a witness, as discussed supra § 329, 
is applicable to the examination of a witness on re¬ 
buttal,® it has also been said that leading questions 
may be asked on rebuttal,® and it has been held that 
on the recall of a witness on rebuttal, leading ques¬ 
tions as to whether certain quoted statements were 
made by a party who had theretofore denied mak¬ 
ing the same are proper for the purpose of impeach¬ 
ing such party as a witness.^® 

§ 347. Examination by Court 

a. Extent of examination 

b. Questions indicating opinion, bias, or 

tending to discredit witness 

c. Effect of improper questions; objec¬ 

tions and review 

a. Extent of Examination 

The extent of a trial Judge's examination of a wit¬ 
ness must necessarily depend on the circumstances of the 
particular case and the sound discretion of the judge, 
and, generally speaking, the Judge should exercise self- 
restraint, refrain from extended examination, and not 
ask unnecessary questions. 

Assuming the right or duty of the trial judge to 
question a witness, as discussed infra § 348, the 
extent of his examination must necessarily depend 
on the circumstances of the particular case and the 
sound discretion of the judge.^i Generally speak- 


94. N.C.—State v. Bodgers, 83 S.E. 
161, 168 N.C. 112. 

95. La. —State V. Robertson, 103 So. 
821, 158 La. 300. 

96. Mich.—People v. Tolewitzke, 52 
N.W.2d 184, 332 Mich. 455. 

70 C.J. p 649 note 46. 

97. Cal.—People v. Baton, 68 P. 683, 
136 C. xix. 

70 C.J. p 649 note 47. 

98. Mich.—^People v. Boat, 76 N.W. 
91, 117 Mich. 678. 

99. Ala.—^Birmingham, R., etc., Co. 
V. Hayes, 44 So. 1032, 163 Ala. 178. 

1. Ill.—Teece v. Beiber, 66 N.E.2d 
665, 323 IlLApp. 647. 

2. Ohio.—State v. Viola. App., 82 
N.E.2d 306, appeal dismissed 76 N. 
E2d 716, 148 Ohio St. 712, certio¬ 
rari denied 68 S.Ct 1070, 334 U.S. 
816, 92 LkEd. 1745. 


3. Statement by aoensed. to named 
person without producing person 

The solicitor’s questions on exam¬ 
ination of defendant In trial for 
grand larceny by taking and carry¬ 
ing away timber as to whether he 
told named woman that he was go¬ 
ing to cut such timber whether or 
not alleged owner thereof sold it to 
him were Improper, where such 
woman was not brought to stand to 
testify as to such matter, so that 
defendant had no opportunity to 
cross-examine her. 

g.C. —state V. Collins, 199 S.B. 303, 
188 S.C. 338. 

4. Ill.—Ordway v. Buckingham, 152 
IlLApp. 46. 

6. Ill.—Ordway v. Buckingham, su¬ 
pra. 

6. Ill.—Ordway v. Buckingham, su¬ 
pra. 

7. N.D.—^Kinney v. Brotherhood of 
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American Yeomen, 106 N.W. 44, 15 
N.D. 21. 

8. Ala.—Southern Ry. Co. v. Clarke. 
82 So. 616, 203 Ala. 248. 

9. Ohio.—In re Abrams, 173 N.E. 
312, 36 Ohio App. 384. 

10. Cal.—^People v. Turco, 166 P. 
1001, 29 C.A. 608. 

IL XT.S.—^Texas Pacific-Missouri 

Pac. Terminal B. of New Orleans 
V. Welsh, C-ALa., 179 F.2d 880— 
Pariser v. City of New York, C.C. 
AN.Y., 146 F.2d 431—U. S. v. Lee, 
C.C.A.W1S., 107 F.2d 622, certiorari 
denied Lee v. U. S., 60 S.Ct. 513, 
809 U.S. 659, 84 L.Ed. 1008—Cor¬ 
pus Juris cited in Williams v. U. 
S., C.C.ACal., 93 F.2d 685, 692. 
(Ual.—^McClure, on Behalf of Caruth- 
ers V. Donovan, 205 P.2d 17, 88 
C.2d 717. 

People V. Lancellottl, App., 805 
P.2d 926. 
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ing, the trial judge in examining witnesses should 
exercise self-restraint,^^ refrain from extended ex¬ 
amination of witnesses,and not ask any unneces¬ 
sary questions.^^ 

Ordinarily, a few questions by the court will be 
sufficient to clear up a doubtful matter.^S The in¬ 
stances are rare, and the conditions exceptional, 
which will justify a presiding judge in conducting 
an extensive examination.^® Indeed, it has been 
said it is not proper for the court to conduct an 
extended examination of any witness,!^ particularly 
an accused in a criminal proceeding.^® In a criminal 
case, the action of the judge in subjecting the wit¬ 
nesses of defendant to an extended examination on 
the vital points of the defense,^® or in catechising 
them at length as to their knowledge of the facts 
as to which they have testified,20 has been held im¬ 
proper as tending to discredit them. 


Case tried by court. Where a case is tried by 
the court, the extent of the examination by the court 
of witnesses rests largely in the sound discretion of 
the court.2t 

b. Questions Indicating Opinion, Bias, or Tend¬ 
ing to Discredit Witness 

Th© trial Judge must conduct his examination In an 
Impartial manner, and he should not by hIs manner or 
the form of his questions show bias on his part or Inti¬ 
mate his opinion on the merits or as to the credibility 
of a witness, except in a case tried without a jury. 

The trial judge must conduct his examination in 
an impartial manner,^® and he should not by his 
manner or the form of his questions show bias on 
his part.2® 

Except perhaps in jurisdictions where the presid¬ 
ing judge is permitted to express his opinion on the 
weight and sufficiency of the evidence and the credi¬ 
bility of witnesses,24 the questions asked of a wit- 


Conn.— McWilliams v. American Fi¬ 
delity Co., 102 A.2d 345, 140 Conn. 

6*72* 

Ga.—Cobb v. State, 196 S.E. 758, 185 
Ga. 462. 

Ellison V. Aiken, 40 S.E.2d 441, 
74 GaApp. 641. 

Ill,—People v. Trefonas, 136 N.B.2d 
k?, 9 I11.2d 92—People v. Pilas, 
16 N.B.2d 496, 369 Ill. 61. 

Iixd.—Wilson V. State, 61 N.B.2d 848, 
222 Xnd. 63. 

TUTi/*!!. —^People V. Moore, 10 N,W.2d 
296, 306 Mich. 29, certiorari denied 
64 S.Ct. 783. 321 U.S. 787, 88 L.Bd. 
1078, rehearlnff denied 64 S.Ct. 846, 
321 U.S. 804, 88 L.Bd, 1090. 

Kf.M.—^Vigil V. Johnson, 291 P.2d 312, 
60 N.M. 273. 

g.C.—^Hanks v. Ivester, 187 S.E. 738, 
181 S.C. 388. 

70 C.J. P 662 note 4. 

Esambaatioai not unduly prolonged 
Record did not establish that ex¬ 
amination of witnesses by trial jus¬ 
tice was unduly prolonged so as to 
prevent the Introduction of proper 
evidence by counsel. 

N.T.—Spallina v. Lo-Schlavo, 100 N. 

T.S.2d 886, 277 App.Div. 1122. 
Discretion not abused 

U.S —XJ. S. V. Hall, C.A.N.T., 200 | 
F.2d 967. 

Witness placed on stand by court 
Extent of examination of witness 
placed on stand by court is within 
discretion of court. 

Va,—^Henson v. Commonwealth, 183 
S.E. 435. 165 Ya. 821. 
lA U.S.— Pariser v. City of New 
York, C.C.A.N.T., 146 P.2d 431. 

13. CaL—People v. Chenault, 169 P. 

2d 29, 74 CAL.2d 487. 

Conn.—^La Chase v. Sanders, 111 A. 

2d 690, 142 Conn. 122. 

■hs toh . —Simpson v. Burton, 44 N.W. 
2d 178, 328 Mich. 667. 


N.T.—^People v. Adler, 80 N.Y.S.2d 
210, 274 App.Div. 820. 

Pa.—Keating v. Belcher, 119 A.2d 
635, 384 Pa. 129—Commonwealth 
V. Watts, 66 A.2d 81, 368 Pa. 92. 
W.Va.—State v. Loveless, 87 S.E.2d 
273. 

Ifot to be commended 

Court’s extensive examination of 
witnesses is not to be commended. 

Vigil V. Johnson, 291 P.2d 312, 
60 N.M. 273. 

14. Ky.—Bates v. Commonwealth, 
211 S.W,2d 130, 307 Ky. 367. 

15. N.Y.—^People v. Hackett, 81 N. 
Y.S. 718, 82 App.Div. 86, affirmed 
67 N.E. 1087, 176 N.Y. 503. 

16. Colo.—Aero Enterprises v. 
Walker, 228 P.2d 811, 123 Colo. I 
113. 

Ill.—People V. Trefonas, 136 N.E.2d 
817, 9 I11.2d 92. 

70 C.J. p 662 note 6. 

Wlxether in trial before jury or one 
where jury is waived 
Ill.—^People V. Trefonas, supra. 

17. W.Va.—^Nash v. FidelIty-Phenix 
Fire Ins. Co„ 146 S.E. 726, 106 W. 
Va, 672. 63 A.L.R. 101. 

70 C.J, p 662 note 7. 

18. Tenn,—^Parker v. State, 178 S. 
W. 438, 132 Tenn. 327, L.R.A.1916A 
1190. 

70 C.J. p 662 note 8. 

19. Ga.—^Pord v. State, 69 S.B. 88, 
2 Ga.App. 834. 

70 C.J. p 662 note 9. 

Questions discrediting witnesses 
generally see Infra subdivision b 
of this section. 

20. U.S.—Glover v. U. S., Ind.T., 147 
F. 426, 77 C.C.A. 460, 8 Ann.Cas. 
1184. 

70 C.J. p 562 note 10. 
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21. Criminal case 

U.S.—U. S. V. McCarthy, C.A.Ind., 
196 F.2d 616. 

252 , U.S.—Pariser v. City of New 
York, C.C.AN.Y., 146 F.2d 431— 
Gomila v. U. S., C.C.A.La., 146 
F.2d 372. 

La.—State v. Graffam, 13 So.2d 249, 
202 La. 869. 

Mo.—State v. Dlpietrantonio, 122 A. 
2d 414. 

70 C.J. P 665 note 32. 

23, U.S.—^U. S. V. Brandt, C.A.N.Y., 
196 F.2d 663—^American Motorists 
Ins. Co. V. Napoli, C.C.A.La., 166 
P.2d 24—^U. S. V. Lee, C.C.A.Wis., 
107 P.2d 622, certiorari denied Lee 

V. U. S., 60 S.Ct. 613, 309 U.S. 659, 
84 L.Bd. 1008—^U. S. v. Gros.s, C.C. 
A.I11., 103 F.2d 11. 

Arlz.—Ruth V. Rhodes, 185 P.2d 301, 
66 Ariz. 129. 

Ill. —^People V. Arnold, 116 N.E. 2d 
882, 2 I11.2d 92—People v. Fllas, 15 
N.B.2d 496, 369 Ill. 51. 

Kan.—State v. Winchester, 203 P.2d 
229, 166 Kan. 512. 

Ky.—^Bates v. Commonwealth, 211 S. 

W. 2d 130, 307 Ky. 367—Caudill v. 
Commonwealth, 170 S.W.2d 9, 293 
Ky. 674. 

Mass.—Commonwealth r, Oates, 99 
N.E.2d 460, 327 Mass. 497. 

Miss.—^Burnett v. State, 37 So.2d 
310, 204 Miss. 280. 

Pa.—Commonwealth v. Watts, 66 A. 
2d 81, 358 Pa. 92. 

S.C.—State V. Chasteen, 88 S.E.2d 
880, 228 S.C. 88. 

70 C.J. p 566 note 33. 

24, U.S.—Batsell v. U. S., C.A.MInn., 
217 P.2d 267—^U. S. V. Aaron, C.A. 
N.Y., 190 P.2d 144, certiorari de¬ 
nied Freidus v. U. S., 72 S.Ct. 50, 
343 U.S. 827, 96 L.Ed. 626. 

Right of trial Judge to comment on 
weight and sufficiency of evidence 
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ness by the presiding judge, or his manner of ask¬ 
ing them, should not convey to the jury any in¬ 
timation of his opinion on the merits of the case,^^ 
either as to the facts,26 as to what has, or has not, 
been proved,27 as to the weight or sufficiency of the 
evidence,28 the guilt or innocence of accused,22 
or even that the presiding judge has a fixed opin¬ 
ion neither should the questions asked of a 
witness by the presiding judge, or his manner of 
asking them, convey to the jury any intimation of 


doubt as to the credibility of the witness,8i or tend 
to discredit him;22 nor may he threaten them with 
unfavorable consequences unless their testimony is 
satisfactory to him.88 On like principle, he should 
not indicate in any way that he believes the witness 
testimony is tnieM 

Notwithstanding the rules discussed above, where 
a witness admits on cross-examination that his 
previous testimony is false, it is proper for the 
court to ask the witness a number of questions rela- 


and orpdibility of witnesses or evi¬ 
dence generally see Trial § 60. 

25. Arlz.—Ruth v. Rhodes, 185 P.2d 
304, 66 Ariz. 129. 

Colo,—^Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 118. 
Conn.—La Chase v. Sanders, 111 A 
2d 690, 142 Conn. 122. 

Ga.—^Hillock v. State, 39 S.B.2d 69, 

74 Ga.App. 118. 

Ga.—^Wilson v. State, 96 S.E.2d 281, 

94 Ga.App. 737. 

La.—State v. GrafCam, 13 So.2d 249, 
202 La. 869. 

Mich.—Simpson v. Burton, 44 N.W. 
2d 178, 328 Mich. 657—^People v. 
Pedderson. 41 N.W.2d 627, 327 

Mich. 213. 

Or.—Prangos v. Edmunds, 173 P.2d 
596, 179 Or. 677. 

70 C.J. P 663 note 20. 

Leading question Indicating opinion 
see infra § 349. 

QuestioiLS held not to have expressed 
opinion 

N.H.—State V. White, 14 A2d 253, 
91 N.H. 109. 

70 C.J. p 663 note 20 [a]. 

ag. Me.—state v. Dipietrantonio, 
122 A.2d 414. 

N.C.—Corpus Juris oited in In re 
Bartlett’s Will, 70 S.B.^ 482, 485, 
236 N.C. 489—State v. Perry, 57 

S.B.2d 774, 231 N.C. 467. 

Or.—^Prangos v. Edmunds, 173 P.2d 
596, 179 Or. 677. 

S.C.—State V. Chasteen, 88 S.B.2d 
880, 228 S.C. 88. 

70 C.J. P 663 note 21. 

Bxaanination not ohjeotionahle as ex^ 
presslon of opinion 
Ga.—Kalb v. State, 26 S.B.2d 24, 195 
Ga. 644. 

miproper questioning may consti¬ 
tute comment on evidence. 

Wash.—Dennis v. McArthur, 168 P. 
2d 644, 23 Wash.2d 33. 

27. N.C.—Corpus Juris cited in In 
re Bartlett’s Will. 70 S.B.2d 482, 
486, 236 N.C. 489. 

70 C.J. p 664 note 22. 

28. N.C.—State v. Cantrell, 61 S.E. 
2d 887, 230 N.C. 46. 

S.C.—State V. Chasteen, 88 S.E.2d 
880, 228 S.C. 88. 

70 C.J. P 564 note 23. 


Value of particular testimony 
Judge must not-indicate his opin¬ 
ion as to the value of particular tes¬ 
timony. 

Miss.—Jones v. State, 79 So.2d 273, 
223 Miss. 812, appeal dismissed and 
certiorari denied 76 S.Ct. 116, 350 
U.S. 869, 100 L.Ed. 770, rehearing 
denied 76 S.Ct. il92, 360 U.S. 919, 
100 L.Ed. 805—^Breland v. State, 
178 So. 817, 180 Miss. 830. 

29. Cal.—^People v. Butterfield, 105 
P.2d 628. 40 C.A.2d 725. 

Ky.—Caudill v. Commonwealth, 170 
S.W.2d 9, 293 Ky. 674. 

Okl.—Stanley v. State, 230 P.2d 738, 
94 Okl.Cr. 122—Little v. State, 115 
P.2d 266, 72 Okl.Cr. 273—Schmitt 
V. State, 47 P.2d 199, 67 OkLCr. 
102 , 

VV.Va.—State v. Loveless, 87 S.B. 
2d 273. 

70 C.J, p 664 note 24. 

Opinion not indicated 
In prosecution for manslaughter, 
evidence was insufficient to show 
that Questions asked by trial Judge 
with respect to witness’ definition of 
“under the Influence of intoxicating 
llQUor” or conduct of trial Judge 
after having stated that he thought 
it would not be a fair trial to state 
if he did not ask a question or two, 
indicated an opinion by trial court 
on accused’s guilt or innocence. 
Idaho.—State v. Neil, 74 P.2d 586, 58 
Idaho 359. 

3a Ga.—Caswell v. State, 63 S.B. 

566, 6 Ga.App. 483. 

Wls.—^Komp V. State, 108 N.W. 46, 
129 Wis. 20. 


3L Conn.—La Chase v. Sanders, 111 
A2d 690, 142 Conn. 122. 

Ky._Caudill v. Commonwealth, 170 

S.W.2d 9, 293 Ky. 674. 

_State V. Graffam, 13 So.2d 249, 

202 La. 869. 

Mich,— Simpson v. Burton, 44 N.W. 

2d 178, 328 Mich. 667. 

NC.—State V. Smith, 81 S.B.2d 263, 
240 N.C. 99—State v. Perry, 67 S. 
B.2d 774, 231 N.C. 467—State v. 
Cantrell, 51 S.E.2d 887, 230 N.C. 46 
—State V. Bean, 188 S.E. 610, 211 
N.C. 69—State v. Winckler, 187 
S.B. 792, 210 N.C. 656. 

Okl.—Stanley v. State, 230 P.2d 738, 
94 Okl.Cr. 122 —Schmitt v. State, 
47 P.2d 199, 67 OkLCr. 102. 
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I^.Va.—State v. Loveless, 87 S.E.2d 
273. 

70 C.J. p 564 note 27. 

Oouusel’s right to impeach witness 
does not extend to the trial Judge. 
N.C.—State v. Cantrell, 51 S.B.2d 
887, 230 N.C. 46—State v. Bean, 
188 S.E. 610, 211 N.C. 59. 

Question as to flr lnJri n g 

In liquor prosecution, examination 
by the court of defendant and his 
witnesses as to the drinking of in¬ 
toxicating liquor by the defendant 
was improper as Impeaching. 

N.C.—State v. Smith, 81 S.E.2d 263, 
240 N.C. 99. 

Buie not violated by questions not 
in Jury’s presence 
Questioning by trial judge of a 
witness as to the truthfulness of 
his testimony did not violate rule 
concerning comments by a trial 
Judge on the truth or falsity of tes¬ 
timony, where the questioning oc¬ 
curred after Jury had been excused 
and was not done in Jury’s presence. 
Okl.—^Empire Oil & Refining Co. v. 
Fields, 112 P.2d 396, 188 Okl. 666, 
appeal dismissed 62 S.Ct. 79, 314 
U.S. 672, 86 L.Bd. 463. 

32. U.S.— Williams v. U. S., C.C.A 
Cal., 93 P.2d 686. 

N.T.—^People v. De Martino, 299 N. 

T.S. 781, 262 App.Div. 476. 

N*.C.—State v. Smith, 81 S.E.2d 263, 
240 N.C. 99—State v. Perry, 57 
S.E.2d 774, 231 N.C. 467—State v. 
Cantrell, 61 S.E.2d 887, 230 N.C. 46. 
70 C.J. P 664 note 28. 

Extended examination as tending to 
discredit witness see supra subdi¬ 
vision a of this section. 


33. U.S.—U. S. V. Marzano, C.C.A 
NY.. 149 F.2d 923. 

Seuteucing 

Action of Judge in prosecution in 
calling as witnesses two codefend¬ 
ants who had pleaded guilty and 
were awaiting sentence and, on their 
refusal to implicate defendant, in re¬ 
minding codefendants that Judge was 
going to sentence them and then 
asking codefendants If they desired 
to change their testimony was error. 

U.S.—U. S. V. Marzano. supra. 

34. W.Va.—State V. Loveless, 87 S. 
E.2d 278. 
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tive to such testimony.*® The rule forbidding the 
presidir^ judge to express a doubt as to the credi¬ 
bility of a witness does not apply to a case tried 
without a jury,*® where the witness was not induced 
thereby to testify to anything but the truth as he 
Icnew it.*'^ 

Questions reflecting on counsel. Where nothing 
has developed to warrant the action of the court, a 
presiding judge has no right to ask questions of a 
witness which reflect on the integrity of counsel,*® 
or which are otherwise disparaging.** 

c. Effect of Improper Questions; Objections and 
Eeview 

Improper questloninfl or an abuse of the Judge's 
discretion in interrogating a witness, which is prejudicial 
■to the substantial rights of a party. Is cause for reversal 
er a new trial, if proper objection or exception is taken. 

The effect of an improper question by the court 
is ordinarily more serious than if put by counsel, and 
more apt to give rise to errorbut a court of re¬ 
view will not ordinarily scrutinize closely the con¬ 
duct of a trial judge in asking witnesses questions 
tending to throw light on their testimony;^! ffie 
■trial judge is in a better position than the reviewing 
court to know when the circumstances warrant or 
require the interrogation of witnesses from the 
bench the presumption is that the liberty of the 
trial judge, in a criminal case, to examine witnesses 
to ascertain the truth will be impartially exercised 
in the interests of justice;®* in any event, it is 
impossible to record the demeanor of the judge.®® 

An abuse of the judge’s discretion in interrogat¬ 
ing a witness, which is prejudicial to the substan¬ 
tial rights of a party, is cause for reversal,®® proper 
objection by counsel having been made®® and not 


waived, as discussed infra this subdivision. An 
improper interrogation by the court is not neces¬ 
sarily reversible error,®^ if it is apparent from the 
verdict that no prejudice resulted,®* if the result¬ 
ing prejudice did not work substantial injustice in 
the consideration of the case by the jury,®* or i 
the jury could not have come to a different ver- 
diet.®® 

There is no warrant for the reversal of a judg¬ 
ment where the testimony elicited was entirely com- 
petent.51 It is not error for the trial court to in¬ 
struct the jury that competent evidence elicited by 
the questioning of the court is to be considered as 
if elicited by counsel.®^ Where a new trial will be 
granted on other grounds, it is unnecessary for an 
appellate court to determine whether or not cer¬ 
tain questions by the trial court would require the 
grant of a new trial.®® 

Correction or waiver of error. Where no objec¬ 
tion is made to the question asked by a judp, the 
matter cannot be successfully raised on a motion for 
a new trial.®^ On appeal, where the record does 
not show any objection made, or exception taken, 
to an alleged improper question, or series of ques¬ 
tions, by the court, appellant cannot rely on such 
impropriety as erroneous.®® An instruction to the 
jury to disregard an improper question may suffice 
to remove any prejudice resulting therefrom;®® but 
where the questions of the court indicated its bias in 
no doubtful manner, no disavowal of such inten¬ 
tion made in the charge could disabuse the minds 
of the jurors of the impression created.®*^ 

Where the court offered to rule out a certain ex¬ 
amination by the court to which exception had been 
taken, but the offer was refused and no request 


35- Ill.—People v. Freeman, 266 Ill. 
App. 233. 

36. D.C.—Creel v. Creel, 43 App. 
D.C. 82. 

37. Iowa.—Stelpflug v. Wolfe, 102 
NT.W. 1130, 127 Iowa 192. 

38. Iowa.—State v. Allen, 69 N.W. 
274, 100 Iowa 7. 

39. N.Y.—^People v. Adler, 80 N.T.S. 
2d 210, 274 App.Div. 820. 

40. IlL—International Forwarding 
Co. V. Horrie, 168 IlLApp. 383— 
Consolidated Coal Co. v. Shepherd, 
112 IlLApp. 458. 

41. Minn.—State v. Sandduist, 178 
NT.W. 883. 146 Minn. 322. 

48. Cal.—People v. Golsh, 219 P. 
466, 63 C.A. 609. 

43. Kan.—State v. Keehn, 118 P. 
861, 86 Kan. 766. 

44. Pa.—Commonwealth v. Myma, 
123 A. 486, 278 Pa. 606. 

70 CJ*. P 666 note 40. 


45. Iowa.—^Bierkamp v. Beuthien, 
166 N.W. 819, 173 Iowa 436. 

70 C.J. p 665 note 41. 

Bependeut on. all facts 

Whether conduct of trial Judge in 
interrogation of witnesses is revers¬ 
ible error depends on all of the facts 
in the case. 

Okl.—^Little V. State, 116 P.2d 266, 
72 OkLCr. 273. 

40 . iq-.y.—People v. Lacoste, 37 N. 
T. 192, 4 Transcr.A. 154. 

47. W.Va.—^Nash v. Fidelity-Phenix 
Fire Ins. Co., 146 S.E. 726, 106 W. 
Va. 672, 63 A.L.R. 101. 

70 C.J. P 566 note 44. 

48. Wash.—^Knox v. Fuller, 62 P. 
131, 23 Wash. 34. 

49. Conn.—^Kuzemka v. Gregory, 146 
A. 17, 109 Conn. 117. 


51. Pa.—^Hill V. Torpey, 46 Pa.Su- 
per. 286. 

70 C.jr. p 565 note 48. 

52. ICan.—Citizens' State Bank of 
Elk City V. Straughn, 236 P. 119, 
118 Kan. 482. 

53. Ga.—Washington v. Washing¬ 
ton, 90 S.E. 43, 145 Ga. 814. 

54. Pa.—^Boggs V. Jewell Tea Co., 
109 A. 666 , 266 Pa. 428. 

55. Ill.—People V. Steinbuch, 138 N. 
B. 137, 306 Ill. 441. 

70 C.J. p 566 note 52. 

56. R.I.—Beebe v. Greene, 82 A. 796, 
34 R.I. 171. 

70 C.J. p 666 note 53. 

N.Y.—^People v. Shenk, 168 N.Y. 
S. 886 , 181 App.Div. 763, 35 N.Y.Cr. 
235, affirmed 127 N.E. 918, 228 N.Y. 
574. 


50. Ill.—^People V. Kessler, 164 N. 
E. 892, 324 Ill. 204. 
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made that the court instruct the jury thereon, the 
examination was not prejudicial error where 
the conduct of the presiding judge by his ques¬ 
tions afforded a party just ground for a mistrial, but, 
where afterward, the court offered counsel a mis¬ 
trial, although on another ground, and counsel re¬ 
fused to accept, there was a waiver of the right to 
a new trial.59 Where a court tries the case with¬ 
out a jury and asks an improper question which is 
stricken from the record on objection, there is no 
prejudicial error, although such might have result¬ 
ed if the trial had been before a jury.®<^ 

Preliminary examination of juvenile witnesses, 
A strong case is required to reverse the action of 


the trial court in the preliminary examination of 
juvenile witnesses.®^ 

I 348 . - Right and Duty of Trial Court 

to Interrogate Witness 

It is the right and, under some circumstances, the 
duty of the trial Judge to question a witness in the fur¬ 
therance of Justice and for the purpose of eliciting the 
truth, provided the questions are not prejudicial to the 
rights of either party, are within such bounds as control 
attorneys in similar interrogatories, and the questioning 
does not unduly interfere with the examination of counsel; 
and the trial Judge has a large discretion In askina ques¬ 
tions. 

It is proper for a trial judge to ask a witness®^ 
for either party®^ questions, against the will of ei¬ 
ther party,in the furtherance of justice,®^ and 

Philadelphia, 178 A. 126, 318 Pa. 
166. 

Commonwealth v. Mlshiktis, O. 

& T., 43 Luz.Legr.Regr. 227. 

Tex.—Traders & General Ins. Co. v. 
Durbin, Clv.App., 119 S.W,2d 596, 
error dismissed. 

Marshall v. State, Cr., 297 S.W. 
2 d 185. 

Wash.—^Lankford v. Tombari, 213 P. 
2d 627, 35 Wash.2a 412, 19 AD.R. 
2d 462—^Dennis v. McArthur, 168 
P.2d 644, 23 Wash.2d 33. 

70 C.J. p 557 note 20. 

Trial Judgre is not required to he a 
mere uxnpire^ but in interest of Jus¬ 
tice and to see that both sides have 
fair and impartial trial, he may in- 
terrograte a witness. 

Okl.—Stanley v. State, 230 P.2d 738, 
94 OkLCr. 122—Schmitt v. States 
47 P.2d 199, 57 Okl.Cr. 102. 

70 C.J. p 657 note 20 [a]. 

Parties in. oximinal case 

In criminal case, trial court may 
examine parties a.s well as witnesses. 
U.S.—XJ. S. V. Gross, C.C.A.I11., 103 
P.2d 11. 

70 C.J. p 567 note 22 [a] (2). 

03 , Xn orimJiial prosecutioir trial 
court was within its rigrhts In ques¬ 
tioning defendant’s witnesses as well 
as complaining witness. 

Mich.—^People V. Noyes, 48 N.W.2d 
331, 328 Mich. 207. 

Witness called by court 

( 1 ) It is in the power of the court 
to examine a witness which It has 
called where neither party would 
risk calling the witness. 

U.s.—Chalmette Petroleum Corp. v. 

Chalmette Oil Distributing Co., C. 
C.ALa., 143 F.2d 826. 

( 2 ) Calling and recalling of wit¬ 
nesses by court see Infra § 350. 

G4. Cel.—Roth V. Moeller, 197 P. 
62, 186 C. 416. 

65. TJ.S.—^Batsell v. U. S-, CA- 
Minn., 217 F.2d 267—U. S. v. Ros¬ 
enberg, C.AN.T., 196 F.2d 683, cer¬ 
tiorari denied Rosenberg v. U. S., 


58. Ohio.—Cincinnati Traction Co. 

V. Gramont, 19 Ohio App. 272. 

58. N.T.—^People v. Shenk, 168 N.Y. 

S. 886 , 181 App.Dlv. 763, 86 N.Y. 
Cr. 235, aflarmed 127 N.B. 918, 228 
N.Y. 674. 

60. Okl.—Lee v. Pierce, 239 P. 989, 
112 Okl. 212. 

70 C.J. p 666 note 57. 

61. Tex.—Tllford v. SUte, 232 S.W. 
2d 724, 165 Tex.Cr. 170. 

02 . U.S.—Bernstein v. U- S., C.A 
Fla., 234 F.2d 476—Nelson v. U. S., 
C.A Cal., 217 F.2d 469—Batsell v. 
U. S., C.AMlnn., 217 F.2d 267— 
Fischer v. U. S., CA.Colo., 212 F. 
2d 441—^U. S. v. Carengella, C.A 
Ill., 198 F.2d 3, certiorari denied 73 
S.Ct. 179, 344 U.S. 881, 97 L.Ed. 
682—U. S. V. Brandt, C.A.N.Y., 196 
F.2d 663—U. S. v. Aaron, CA.N.y., 
190 F.2d 144, certiorari denied 
Freidus v. U. S., 72 S.Ct. 60, 342 
U.S. 827, 96 L.Ed. 626—Atlantic 
Greyhound Corp. v. Eddins, C.AS. | 
C., 177 F.2d 964—Ochoa v. U. S., C. 
C.A.Cal., 167 F.2d 341—U. S. v. 
Marzano, C.C.AN.Y., 149 F.2d 923 

_U. S. V. Guertler, C.C.AN.Y., 147 

P.2d 796, certiorari denied 65 S.Ct. 
1553, 326 U.S. 879, 89 L.Ed. 1995— 
National Mut. Cas. Co. of Tulsa, 
Okl., V. Eisenhower, C.C.AKan„ 
116 P.2d 891—U. S. V. Breen, C.C. 
AN.Y., 96 P.2d 782, certiorari de¬ 
nied Breen v. U. S., 68 S.Ct. 1061, 
304 U.S. 685, 82 L.Ed. 1646. 

U. S. v. Haynes, D.C.Pa., 81 F. 
Supp. 63, affirmed, C.A, 173 F.2d 
223. 

Ala.—^Higginbotham v. State, 78 So. 
2d 637, 262 Ala. 236. 

Cook V. State, 57 So.2d 832, 36 
Ala.App. 449—LoveJoy v. State, 34 
So.2d 692, 33 Ala.App. 414, certio¬ 
rari denied 34 So.2d 700, 260 Ala. 
409. 

Cal.—^People v. Ramirez, 249 P.2d 
307, 113 C.A2d 842—In re Weber’s 
Estate, 247 P.2d 939, 113 C.A2d 
160—^Miller v. Contra Costa Coun¬ 


ty, 236 P.2d 76, 106 C.A2d 304— 
Burns v. California Milk Trans¬ 
port, 200 P.2d 43, 89 C.A2d 70— 
People V. Cagigas, 168 P.2d 971, 69 
C.A2d 301—^In re Dupont’s Estate, 
140 P.2d 866 , 60 C.A2d 276—Peo¬ 
ple V. Butterfield, 106 P.2d 628, 40 
C.A.2d 725—People v. Williams, 61 
P.2d 813, 17 C.A2d 122—People v. 
Salas, 61 P.2d 771, 17 C.A2d 75. 
D.C.—Eisler v. U. S., 170 F.2d 273, 
83 U.S.App.D.C. 315, certiorari dis¬ 
missed 70 S.Ct. 181, 338 U.S. 883, 
94 L.Bd. 542—Griffin v. U. S., 164 
P.2d 903, 83 U.S.App.D.C. 20, cer¬ 
tiorari denied 68 S.Ct. 727, 333 U.S. 
867, 92 L.Ed. 1137. 

Ga.—Shamroth v. State, 66 S.B.2d 
413, 84 GaApp. 580—Ellison v. 
Aiken, 40 S.B,2d 441, 74 Ga.App. 
641—^Hammontree v. Moreland, 
186 S.E. 869, 53 Ga.App. 871. 
Hawaii.—^Territory of Hawaii v. 

Hall, 39 Hawaii 397. 

Ill_People V. Fllas, 15 N.E.2d 496. 
369 Ill. 51. 

Ky.—Kelly v. Commonwealth, 260 S. 
W.2d 953. 

Mass.—McLaughlin v. Municipal 
Court of Roxbury Dist. of City of 
Boston, 32 N.E.2d 266, 308 Mass. 
397. 

Mo.—Bova V. Bova, App., 135 S.W.2d 
384. 

N.X—^Della Sala v. Parking Authori¬ 
ty of City of Hackensack, 105 A 
2d 440, 30 N.J.Super. 634. 

K.T.—^De Clara v. Barber S.S. Lines, 
139 N.Y.S,2d 668 , 286 App.Div. 

1062, reversed on other grounds 
132 N.E.2d 871. 309 N.Y. 620— 
Zikos V. Zikos, 128 N.Y.S.2d 627, 
283 App.Div. 822. 

N.C.—^In re Bartlett’s Will, 70 S.B.2d 
482, 236 N.C. 489. 

Ohio.—Phillips v. Phillips, App., 136 
N.B.2d 98. 

Okl.—-Stanley v. State, 230 P.2d 738, 
94 Okl.Cr. 122—Schmitt v. State, 
47 P.2d 199, 67 Okl.Cr. 102. 

Commonwealth v. Watts, 56 A. 
2d 81, 358 Pa. 92—Welsbach Street 
Lighting Co. of America v. City of 
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for the purpose of eliciting the truth®* and inform¬ 
ing himself, or the jury, as to any matters material 
to the issues,®^ whether the case is civil or crim¬ 
inal.®* 

More particularly, the presiding judge may ask 


witnesses questions for the purpose of elucidating 
a point®® occasionally,'^® making the record reveal 
the testimony of the witness,^^ rendering vague tes¬ 
timony definite,^* clarifying evidence already giv¬ 
en,®* for the purpose of testing the accuracy of 

Ohio.—Dependabilt Homes v. Haet- 


73 S.Ct 20, 344 U.S. 838, 97 L.Ed. 
652, and Sobell v. U. S., 73 S.Ct. 
21. 344 U.S. 838. 97 652, re- 

hearln^r denied Rosenberg v. U. S., 
73 S.Ct. 134, 344 U.S. 889, 97 L.Ed. 
687, and Sobell v. U. S., 73 S.Ct. 
134, 344 U.S. 889, 97 L,Ed. 687, 
rehearing denied 74 S.Ct. 860, 347 

U. S. 1021, 98 L.Ed. 1142—Gomila 

V. U. S., C.C.A.La. 146 F.2d 372— 
Martuccl v. Brooklyn Children's 
Aid Soc., C.C.A.N.Y., 140 F.2d. 732— 
U. S, V. Glasser, C.C.A.I11., 116 F.2d 
690, modlfled on other grounds 62 
S.Ct 457, 316 U.S. 60, 86 L.Ed. 680, 
rehearing denied 62 S.Ct 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied 62 S.Ct 637, 315 U.S. 837, 86 
L.Ed. 1222—Montrose Contracting 
Co. V. Westchester County, C.C.A. 
N.Y., 94 F.2d 680, certiorari denied 
Westchester County v. Montrose 
Contracting Co., 68 S.Ct. 943, 304 
U.S. 661, 82 L.Bd. 1629—Fidelity 
& Deposit Co. of Maryland v. 
Bates, C.C.A.Iowa, 76 P.2d 160. 

D.C.—Blsler v. U. S.. 170 F.2d 273, 
83 U.S.App.D.C. 315, certiorari dis¬ 
missed 70 S.Ct 181, 338 U.S. 883, 
94 L.Bd. 642—Griffin v. U. S., 164 
P,2d 903, 83 U.S.App.D.C, 20, cer¬ 
tiorari denied 68 S.Ct 727, 333 U.S. 
857, 92 L.Bd. 1137. 

Mich.—^People v. Pedderson, 41 N.W. 

2d 627, 327 Mich. 213. 

Ohio.—^Dependabilt Homes v, Bteiet- 
tel, 76 N.E.2d 616, 81 Ohio App. 
422 

Okl.—Stanley v. State, 230 P.2d 738, 
94 Okl.Cr. 122—Schmitt v. State, 
47 P.2d 199, 67 Okl.Cr. 102. 

Or.—^Prangos v. Edmunds, 173 P.2d 
696, 179 Or. 677. 

Pa.—Commonwealth v. Berklowitz, 2 
A.2d 616, 133 Pa. 190. 

S.C.—State V. Chasteen, 88 S.E.2d 
880, 228 S.C. 88. 

70 O.J. p 658 note 24. 

Assistiiig aocnsed; no eotuuiel 
Under common law, trial Judge 
may assist accused in Questioning 
witnesses in a criminal case, espe¬ 
cially where accused has no coun¬ 
sel. 

U.S.—Sanford v. Robbins, C.C.A.Ga, 
115 F.2d 436, certiorari denied 
Robbins v. Sanford, 61 S.Ct 737, 
312 U.S. 697, 85 L.Ed. 1132. 

66 . U.S.—Glasser v. U. S., Ill., 62 
S.Ct 467, 316 U.S. 60, 82 L.Bd. 
680, rehearing denied 62 S.Ct 629, 
315 U.S. 827, 86 L.Bd. 1222, rehear¬ 
ing denied 62 S.Ct 637, 315 U.S. 
827. 86 L.Ed. 1222. 

Fischer v. U. S., C-A.C 0 I 0 ., 212 
P,2d 441—U. S. V. Brandt O.A. 
N.T., 196 F.2d 663—Gomila v. U. S., 


C.C.A.La., 146 P.2d 372—U. S. v. 
Lee, C.C.A.Wis., 107 P.2d 522, cer¬ 
tiorari denied Lee v. U. S., 60 S. 
Ct 613, 309 U.S. 669, 84 L.Ed. 1008. 
Cal.—^People v. Lancellotti, App., 305 
P.2d 926—^People v. Morris, 292 P. 
2d 16, 138 C.A.2d 317—People v. 
ChenauU, 169 P.2d 29. 74 CJL2d 
487. 

Colo.—^Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 113. 

Ga.—Cobb v. State, 195 S.R 768, 186 
Ga. 462. 

A. K. Adams & Co. v. Homeyer, 

73 S.E.2d 681, 87 Ga.App. 301— 
Schamroth v. State, 66 S.E.2d 413, 
84 Ga.App. 680. 

Ill.—People V. Rivas, 126 N.E.2d 638, 

6 I11.2d 666—^People v. Arnold, 116 
N.B.2d 882, 2 I11.2d 92—People v. 
Marino, 111 N.B.2d 634, 414 Ill. 
446. 

Kan.—State v. Winchester, 203 P.2d 
229, 166 ICan. 512. 

Miss.—Griffin v. State, 166 So. 662, 
171 Miss. 70. 

Pa.—^Roberts v. Cecci, Com.Pl., 42 
Lack.Jur. 101. 

U.S.—U, S. V. Rosenberg, C.A. 
N.Y., 195 P.2d 683, certiorari de¬ 
nied Rosenberg v. U. S., 73 S.Ct. 
20, 344 U.S. 838, 97 L.Ed. 652, and 
Sobell V. U. S., 73 S.Ct 21, 344 U.S. 
838, 97 L.Ed. 662, rehearing denied 
Rosenberg v. U. S., 73 S.Ct. 134, 
344 U.S. 889, 97 L.Ed. 687, and So- 
bell V. U. S., 73 S.Ct 180, 344 U.S. 
889, 97 L.Ed. 687, rehearing denied 

74 S.Ct 860, 347 U.S. 1021, 98 L. 
Ed. 1142—^U. S. V. Amorosa, C.C. 
A.N.J., 167 P.2d 696—Simon v. U. 
S., C.C.A.W.Va., 123 P.2d 80, cer¬ 
tiorari denied 62 S.Ct 412, 314 U.S. 
694, 86 L.Ed. 656. 

Ariz.—Ruth v. Rhodes, 186 P.2d 304, 
66 Ariz. 129. 

Cal.—People v. Yuen, 89 P.2d 438, 32 
C.A.2d 161, hearing denied 90 P.2d 
291, 32 C.A.2d 161, certiorari de¬ 
nied Yuen V. People of State of 
California, 60 S.Ct 115, 308 U.S. 
656, 84 L.Ed. 466. 

D.C.—Bisler v. U. S., 170 F.2d 273, 
83 U.S.App.D.C. 315, certiorari dis¬ 
missed, 70 S.Ct 181, 838 U.S. 883, 
94 L,Bd. 642—Griffin v. U. S., 164 
P.2d 903, 83 U.S.App.D.C. 20, cer¬ 
tiorari denied 68 S.Ct 727, 333 U. 
S. 867, 92 L.Ed. 1137. 

Ga,—HiUock v. State, 39 S.B.2d 69, 
74 Ga.App. 118. 

Ill.—^People V, Marino, 111 N.B.2d 
684, 414 Dl. 446. 

Ma—State v. Dipletrantonio, 122 A. 
2d 414. 

Mo.—^Bova V. Bova, App., 186 S.W.2d 
384. 
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tel, 76 N.E.2d 616, 81 Ohio App. 
422. 

Wash.—State v. Gross, 196 P.2d 297, 
31 Wash.2d 202. 

70 C.J. p 558 note 25. 

68. Ga.—^Epps V. State, 19 Ga. 102. 
Okl.—^Miller v. Territory, 85 P. 239, 

15 Okl. 422, reversed on other 
grounds 149 F. 330, 79 C.C.A. 268. 
Judge iXL a criminal proseontlon 
has the right to Question any wit¬ 
ness. 

Mass.—Commonwealth v. Oates, 99 
N.E.2d 460, 327 Mass. 497. 

P€L—Commonwealth v. Spallone, 36 
A.2d 731, 164 Pa.Super. 290. 

69. U.S.—^Montrose Contracting Co. 
V. Westchester County, C.C.A.N.Y., 
94 F.2d 680, certiorari denied 
Westchester County v. Montrose 
Contracting Co., 68 S.Ct, 943, 304 
U.S. 661, 82 L.Bd. 1629. 

Cal.—^People v. Chenault, 169 P.2d 
29, 74 Cal.App.2d 487. 

Ga.—^Keene v. Lumbermen's Mut. 
Ins. Co., 6 S.B.2d 379, 60 Ga.App. 
864. 

Ky.—^Marlon v. Commonwealth, 108 
S.W.2d 721, 269 Ky. 729. 

N.C.—In re Bartlett's Will. 70 S.B. 

2d 482, 235 N.C. 489. 

70 C.J. p 658 note 27. 

70- Cal.—People v. Knocko, 270 P. 
468, 94 C.A. 66—People v. Whit- 
acre, 248 P. 024, 79 C.A. 27. 

71. Cal.—^People v. Mendez, 223 P. 
65, 193 C. 39. 

70 C.J. p 669 note 29. 

72. Pa.—Commonwealth v. Snyder, 
187 A. 264, 123 Pa.Super. 623. 

70 C.J. P 669 note 30. 

73. U.S.—Todorow v. U. S., C.A. 
Cal., 173 F.2d 439, certiorari denied 
69 S.Ct. 1169, 337 U.S. 926, 93 L. 
Ed. 1733—Ochoa v. U. S.. C,C-A. 
Cal., 167 F.2d 341. 

U. S. V. Haynes, D.C.Pa., 81 F. 
Supp. 63, affirmed, C.A., 173 F.2d 
223. 

Cal.—^McClure, on Behalf of Caruth- 
ers V. Donovan, 205 P.2d 17, 33 
C.2d 717. 

Oppenhelmer v. Minks, App., 297 
P.2d 67—Polioudakis v. City and 
County of San Francisco, 276 P.2d 
126, 129 C.A.2d 137. 

Colo.—Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 113. 
Hawaii.—Territory of Hawaii v. 

Hall, 39 Hawaii 397. 

Kan.—^Haas v. Nemeth, 31 P.2d 6, 
139 Kan. 252. 

Mich.—Simpson v. Burton, 44 N.W. 
2d 178, 328 Mich. 657—^Mossman 
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the testimony given by a witness^^ eliciting ma¬ 
terial evidence which has not been brought 
out^^ and which counsel are omitting or leaving 
obscure,giving a witness an opportunity for ex¬ 
planation,'^'^ or examining a witness who has con¬ 
tradicted himself.7 8 

He may also ask questions for the purpose of 
assisting a witness'^*^ who is confused,so eliciting 
the truth from an unwilling,si hesitant,S2 or eva¬ 
sive, witness, ascertaining whether a \vitness is 


testif3dng voluntarilyS^ or understands a questions^ 
or the meaning of a certain word,®® ascertaining 
what a witness who is unable to express himself 
in the English language is tiydng to say,S7 assisting 
a witness who has difficulty in understanding the 
English language,SS ascertaining what an expert 
meansOO by a particular expression®0 or how posi¬ 
tive an expert is as to a position he has taken,®l 
ascertaining the ability or \villingness of the wit¬ 
ness to tell the truth,92 the feelings and purpose 


V. Millenbach Motor Sales, 280 N. 

W. 60, 284 Mich. 562. 

Miss.—Jones v. State, 79 So.2d 273, 
223 Miss. 812, appeal dismissed 
and certiorari denied 76 S.Ct. 116, 
350 U.S. 869, 100 L.Ed. 770, rehear¬ 
ing denied 76 S.Ct. 192, 360 U.S. 
919, 100 L.Ed. 806—^Breland v. 

State, 178 So. 817, 180 Miss. 830. 
N.H.—State v. White, 14 A.2d 263, 
91 N.H. 109. 

N.T.—People V. Bilanchuk, 112 N.Y. 

S.3d 414. 280 App.Div. 180. 

N.C.—State v. Stevens, 92 S.B.2d 409 
—State V. Smith, 81 S.B.2d 263. 
240 N.C. 99. 

N.D.—^Miller v. Miller, 65 N.W’.2d 
218, 79 N.D. 161. 

Pa.—Welsbach Street Lighting Co. 
of America v. City of Philadelphia, 
178 A. 126, 318 Pa. 166. 

Roberts v. Cecci, Com.Pl., 42 
Lack.Jur. 101. 

Tenn.—Coffee v. State, 216 S.W.2d 
702, 188 Tenn. 1. 

Va.—^Petcosky v. Bowman, 89 S.B, 
2d 4, 197 Va. 240. 

70 C.J. P 669 note 31. 

74. N.T.—People v. Bilanchuk, 112 
N.Y.S.2d 414, 280 App.Div. 180, 

Testing witness’ knowledge 
U.S.—^Playa De Plor Land & Imp, 
Co. V. U. S., D.C.Canal Zone, 70 F. 
Supp. 281, modified on other 
grounds. C.C.A., 160 F.2d 131, 

75. U.S.—Todorow v. U. S., C.A.Cal., 
173 F.2d 439, certiorari denied 69 
S.Ct. 1169, 337 U.S. 926, 93 Li.Ed. 
1733—Martucci v. Brooklyn Chil¬ 
dren's Aid Soc., C.C.A.N.Y., 140 F. 
2d 732—Simon v. U. S., C.C.AW. 
Va 123 F.2d 80, certiorari denied 
62 \ct. 412, 314 U.S. 694, 86 L.Ed. 
556 —piaya De Flor Land & Imp. 
Co. V. U. S., D.C.Canal Zone, 70 F. 
Supp. 281, modified on other 
grounds C.C.A., 160 F.2d 131. 

Ala.—Lackey v. Lackey, 76 So.^^d 
761, 262 Ala. 46—^Munson v. State 
33 ’so.2d 463, 250 Ala. 94. 

Cal.—McClure, on Behalf of Caruth 
ers V. Donovan, 205 P.2d 17, 33 
C!.2d 717. 

People V. Ramirez, 249 P.2d 307, 
113 C.A.2d 842—^Burns v. Califor¬ 
nia Milk Transport, 200 P.2d 43, 
89 C.A.2d 70—^People v. Butterfield, 
106 P.2d 628, 40 CA..2d 725. 

Colo.—In re Livingston’s Estate, 77 
P.2d 649, 102 Colo. 148. 
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La.—State v. Graffam, 13 So.2d 249. 
202 La. 869. 

N.C.—State v. Smith, 81 S.B.2d 263, 
240 N.C. 99, 

N.D.—Miller v. MUler, 66 N.W.2d 
218, 79 N.D. 161. 

S.c. —State V. Chasteen, 88 S.B.2d 
880. 228 S.C. 88. 

Tenn.—^Bond Bros., Inc. v. Spence, 
279 S.W.2d 609—Coffee v. State, 
216 S.W.2d 702. 188 Tenn. 1. 

70 C.J. p 659 note 32. 

If the court snspeots Illegality of 
the contract sued on, court may ex¬ 
amine witnesses and develop facts 
not brought out by the parties. 
Wash.—Sinnar v. Le Roy, 270 P.2d 
800, 44 Wash.2d 728. 

76. Cal.—^McClure, on Behalf of 
Caruthers v. Donovan, 205 P.2d 17, 
33 C.2d 717. 

People V. Ramirez, 249 P.2d 307, 
113 C.A.2d 842. 
g.C.—State V. Chasteen, 88 S.E.2d 
880, 228 S.C. 88. 

Tenn.—Bond Bros., Inc. v. Spence, 
279 S.W.2d 609. 

70 C.J. p 669 note 33. 


77. Cal.—^People v. Morris, 292 P.2d 
15, 138 C.A.2d 317. 

U.C.—Griffin v. U. S., 164 P.2d 903, 

83 U.S.APP.D.C. 20, certiorari de¬ 
nied 68 S.Ct 727, 333 U.S. 857, 92 
L.Bd. 1137. 

70 C.J. p 559 note 34. 

78. Cal.—^People v. Morris, 292 P 
2d 15, 138 aA2d 317—Poliouda- 
kis v. City and County of San 
Francisco, 276 P.2d 126, 129 C.A2d 
137. 

D.C.—McGuire v. U. S., 171 F.2d 136, 

84 U.S.App,D.C. 64. 

Pa.—Kessler v. Philadelphia Rapid 

Transit Co., 163 A. 393, 107 Pa, 
Super. 143. 

Gontradlctl&g prior written state- 
meat 

Questions asked witness by trial 
judge when witness attempted to re¬ 
pudiate his prior written statement, 
which Questions resulted in witness 
Ag ain stating what he had stated in 
written statement, were proper. 

U.S._^Durant v. U. S., C.AN.C., 229 

F.2d 155. 

79. Cal.—^People v. Carlson, 167 P.2d 
812, 73 C.A.2d 933. 
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Iowa.—^Hackman v. Beckwith, 64 N. 
W.2d 275, 246 Iowa 791—Cedar 
Rapids Nat Bank v. Carlson, 186 
N.W*. 659, 156 Iowa 343. 

80. CaL—Polloudakis v. City and 
County of San Francisco, 276 P.2d 
126, 129 C.A2d 137—People v. Carl¬ 
son. 167 P.2d 812, 73 C.A.2d 933. 

Pa.—Potochnik v. Pittsburgh Rys. 

Co., 108 A.2d 783, 379 Pa. 154. 

70 C.J. P 669 note 87. 

81. Mich.—^People v. Moore, 10 N.W. 
2d 296, 806 Mich. 29, certiorari 
denied 64 S.Ct 783, 321 U.S. 787. 
88 L.Ed. 1078, rehearing denied 64 
S.Ct 846, 321 U.S. 804, 88 L.Ed. 
1090. 

70 C.J. P 659 note 38. 

82. Iowa.—State v, Eggleston, 206 
N.W. 281, 201 Iowa 1. 

Kan.—State v. Stryker, 236 P. 849, 
118 Kan. 620. 

83. U.S.—Simonton v. James, C.A. 
Fla., 212 F.2d 174. 

Cal.—Polioudakis v. City and Coun¬ 
ty of San Francisco, 276 P.2d 126, 
129 C.A2d 137. 

Mich.—People v. Moore, 10 N.W.2d 
296, 306 Mich. 29, certiorari denied 
64 S.Ct 783, 321 U.S. 787, 88 L.Bd. 
1078, rehearing denied 64 S.Ct. 846, 
321 U.S. 804, 88 L.Ed. 1090. 

84 . Ky.—^Marion v. Commonwealth, 
108 S.W.2d 721. 269 Ky. 729. 

85. Cal.—^People v. Carlson, 167 P.2d 
812, 73 C.A.2d 933. 

Mo.—State v. Mathews, 10 S.W. 144, 
11 S.W. 1136, 98 Mo. 125. 

80 . Ua.—Owens v. State, 76 S.B. 519, 
11 Ga.App. 419, 

Tex.— Washington v. State, 79 S.W. 
811, 46 Tex.Cr. 184, 

87. Ill.—People V. Farnsworth, 154 
N.B. 705, 324 Ill. 96. 

88 . Wash.—State v. Argentierl, 177 
P. 690, 105 Wash. 7. 

89. Mo.—^Barnett v. Kansas City, 
App., 214 S.W. 240, record quashed 
on other grounds State ex rel. Kan¬ 
sas City V. Ellison. 220 S.W. 498, 
281 Mo. 667. 


90. R.I.—Beebe v. Greene, 82 A. 796, 
34 B.L 171. 

91. R.I.—Beehe V. Greene, supra. 

92. Philippine.—U. a V. Hudleres. 
27 Philippine 46. 
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in the case of a hostile witness,^* or whether wit¬ 
ness has answered according to his understanding 
of a question,^^ ascertaining facts affecting the cred¬ 
ibility of the witness,^5 or of another witness,se¬ 
curing pertinent answers,®*^ confining the testimony 
to relevant matters,®^ facilitating the progress of 
the trial or examination of witnesses,®^ reframing 
questions asked,^ questioning a witness properly 
where an objection to the form of a question has 
been sustained,2 ruling on a motion to strike the 
answer of the witness,^ on an application for a con¬ 
tinuance,^ or on a preliminary motion in bar of 
prosecution.® 

The fact that competent testimony so elicited may 
be detrimental® or helpful^ to the interest of one 
side or the other is immaterial. 

It has been held that, although it may be neces¬ 
sary for a judge at times to question the witnesses 
in a criminal case in order to understand what is 
going on before him,® or proper to do so in order 
to inform himself as to preliminary matters,® the 
trial judge in a criminal case is not permitted to 
assume the role of counsel and to develop by his 
questions facts that may be of advantage either to 
the prosecution or the defense and which, but for 


his interference, might remain undeveloped;^® al¬ 
though the presiding judge in a civil litigation may 
ask a witness questions in order to understand the 
testimony of the witness, it is not proper for the 
presiding judge, by attempting to supply omissions 
in the testimony,or by acting the part of advo¬ 
cate,to aid either party. 

It is not proper for a presiding judge by his ques¬ 
tioning of a witness unduly to impress the jury with 
the importance of the testimony elicited,^® unduly 
to emphasize to the jury testimony previously giv- 
en,i^ or a discrepancy in the testimony of a party's 
witnesses on matter interjected by the court,i® or 
to give the examination such direction as to make 
it argumentative in character it has been held 
improper for the court to take a witness from the 
hands of counsel and insist on putting questions to 
the exclusion of the questions of coimsel.^'^ 

Preliminary examination of juvenile voitnesses. 
The preliminary examination required of juvenile 
witnesses is usually undertaken exclusively by the 
trial court.1® 

Duty to question witnesses. Under certain cir¬ 
cumstances it may be the duty of the trial judge to 
question a witness.^® Generally speaking, it is the 


as- Ind.—^Lockhart v. State, 92 Ind. 
462. 

94. Mo.—State v. Mathews, 10 S.W. 
144, 11 S.W. 1135. 98 Mo. 125. 

95. Blsrlit of trial judsre 1 a criminsa 
prosecution to ask questions of de¬ 
fendant who testifies In his own be¬ 
half is not confined to questions 
which have no possible bearing: on 
credibility. 

Md.—Madison v. State, 87 A.2d 593, 
200 Md. 1. 

96. Cal.—People v. Dad, 196 P. 606, 
61 C.A. 182. 

Whether testimony is false 

In prosecution for presenting false 
claims to United States by represent¬ 
ing that higher wages had been paid 
employees than were actually paid, 
action of trial Judge in a.sklng de¬ 
fendant if witnesses who had testi¬ 
fied that they had been paid less 
than he had said testified falsely 
was not error. 

U.S.—U. S. V. Breen, C.C.A.N.T., 96 
F,2d 782, certiorari denied Breen v. 
U. S., 58 S.Ct. 1061, 304 U.S. 685, 
82 L.Bd. 1646. 

97- Ala.—Lackey v. Lackey, 76 So. 

2d 761, 262 Ala. 45. 

Kan.—^Haas v. Nemeth, 31 P.2d 6, 
139 Kan. 252. 

70 C.J. p 669 note 61. 

88. U.S.--Ochoa v. U. S., C.C.ACal., 
167 P.2d 841. 


Cal.—People v. Pierson, 169 P.2d 39, 
69 C.A.2d 285. 

Iowa.—^Hackman v. Beckwith, 64 N. 

W.2d 276, 245 Iowa 791. 

Ky.—^Kelly v. Commonwealth, 260 S. 
W.2d 953. 

70 C,J. p 559 note 52. 

1. Cal.—People v. Salas, 61 P.2d 
771, 17 C,A.2d 75. 

2. Ky.—^Lowry v. Commonwealth, 65 

S.W, 434, 23 Ky.L. 1553. 

3. Iowa.—State v. Eggleston, 206 N. 
W. 281, 201 Iowa 1. 

4. Tex.—^Mathason v. State, 229 S. 
W. 648, 89 Tex.Cr. 136. 

6. Tex.—^Andrews v. State, 239 S.W. 
210, 91 Tex.Cr. 367. 

6. U.S.—Simon v. U. S., C.C.A.W. 
Va., 123 P.2d 80, certiorari denied 
62 S.Ct, 412, 314 U.S. 694, 86 L.Ed. 
555. 

Wash.—Sinnar v. Le Koy, 270 P.2d 
800, 44 Wash,2d 728. 

70 C.J. p 669 note 67. 

7. U.S.—Simon v, U. S., C.C.A.W.Va.. 
123 F.2d 80, certiorari denied 62 

S.Ct. 412, 314 U.S. 694, 86 L.Ed. 
565. 

70 C.J. p 559 note 58. 

8. La.—State v. Gauthreaux, 64 So. 
680, 134 La. 690. 

9. La.—State v. Doiron, 90 So. 920, 
150 La. 550. 

70 C.J. p 560 note 60. 

10. La.—State v. Doiron, supra. 

70 C.J. p 560 note 61. 
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Advising prosecutor as to deficiency 
It is no part of judge’s duty to 
caution or advise prosecuting attor¬ 
ney in order to supply some deficien¬ 
cy in proof of testimony favorable 
to government. 

U.S.—^U. S. V. Carengella, C.A.I11., 198 
P.2d 3, certiorari denied 73 S.Ct. 
179, 344 U.S. 881, 97 L.Ed. 682. 

11. Tex.—^First State Bank of 

Teague v. Hare, Civ.App., 162 S.W. 
501. 

12. Tex.—Kelly Salvage Co. v. 
Neel, Civ.App., 262 S.W. 189. 

13. Colo.—^Aero Enterprises v. 
Walker, 228 P.2d 811, 123 Colo. 
113. 

Ga.—^Hart v. State, 80 S.E. 909, 14 
Ga.App. 364. 

14. Tex.—^First State Bank of 
Teague v. Hare, Civ.App., 162 S.W. 
501. 

15- N.Y.—Simons v. Long Island R. 
Co., 162 N.Y.S. 987. 

16. U.S.—^Martucci v. Brooklyn 
Children’s Aid Soc., C.C.A.N.Y., 140 
F.2d 732. 

70 C.J, p 560 note 67. 

17. Wash.—^Knox v. Fuller, 62 P. 
131, 23 Wash. 34. 

18. Tex.—Tilford v. State, 232 S.W. 
2d 724, 155 Tex.Cr. 170. 

19. U.S.—U. S. V. Brandt, C.A.N.Y., 
196 F.2d 663—U. S. v. Aaron, C.A. 
N.Y., 190 F.2d 144, certiorari de¬ 
nied Freidus v. U. S., 72 S.Ct. 60, 


99. U.S.—Ochoa v. U. S., supra. 
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duty of the presiding judge to take part in the ex¬ 
amination of witnesses, in the exercise of his sound 
discretion,if justice requires it;2i whenever, in 
the interest of the proper administration of justice, 
he thinks it essential to elicit the truth,22 or neces¬ 
sary to a clear understanding of the testimony.23 

More particularly, it is the duty of the presiding 
judge to take part in the examination of witnesses 
to elicit evidence on relevant and material points 
involved in the case,24 as where a material point 
is obscure,25 or has been overlooked or omitted 
where the direct or cross-examination of a witness 
may be facilitated by one or more proper interrog¬ 
atories where witnesses testify in a reluctant,^® 
misleading,22 or evasive^O manner, or where the 
witness has misunderstood the question of either 
counsel or, where a party is represented by in- 


WITNESSES § 348 

competent counsel, to secure the ends of justice.22 
In granting a nonsuit, where the court is satisfied 
that the cause of action has not been established, it 
is under no duty to make an investigation on its 
own initiative at the hearing of a case in which 
defendant does not appear, the judge is not bound 
to cross-examine a witness for plaintiff as to de¬ 
tails, where the witness testifies to an ultimate 
fact.24 

Discretion. The trial judge has a large discre¬ 
tion in asking witnesses questions,25 especially as 
to preliminary matters, such as laying the founda¬ 
tion for the introduction of evidence when the 
questioning of a witness by the trial judge should be 
undertaken must necessarily depend upon the cir¬ 
cumstances of the particular case and the sound dis¬ 
cretion of the judge.27 


342 U.S. 827. 96 L.Ed. 626—Ochoa 
V. U. S., C.C.A.Cal., 167 F.2d 341. 

U. S. V. Haynes. D.C.Pa., 81 F. 
Supp. 63, affirmed, C.A., 173 F.2d 
223. 

Cal.—People v. Jackson, 269 P.2d 17, 
124 C.A.2d 787—^People v. Lopez, 
268 P.2d 171, 124 C.A.2d 100—^In re 
Weber’s Estate, 247 P.2d 939, 113 
C.A.2d 160—People v. Van Wyke, 
206 P.2d 63, 91 CA..2d 839—Bums 
V. California Milk Transport. 200 
P.2d 43, 89 C.A.2d 70—In re Du¬ 
pont’s Estate, 140 P.2d 866, 60 C. 
A.2d 276. 

III.—People V, Kivas, 126 N.B.2d 638, 

5 111.2d 556. 

N.J.—State V. King', 44 A2d 901, 183 
N.J.Law 480, affirmed 61 A.2d 366, 
135 N.J.Law 286. 

Pa.—Commonwealth v. Watts, 66 A. 
2d 81, 358 Pa. 92. 

Commonwealth v. Mishikltis, O. 

6 T., 43 Luz.Leg.Beg. 227. 

70 C.J. p 660 note 69. 

Judge is not mere moderator but 
has active duties to perform without 
partiality in seeing that truth is de¬ 
veloped. 

N.D.—Miller v. Miller, 56 N.W.2d 218, 
79 N.D. 161. 

20. tJ.S.—U. S. V. Aaron, C.A.N.Y., 
190 F.2d 144, certiorari denied 
Freidus v. TJ. S., 72 S.Ct 60, 342 U. 
S. 827, 96 L.Ed. 626. 

—^Miller v. Miller, 65 N.W.2d 
218, 79 N.D. 161. 

21. U.S.—Montrose Contracting Co. 
V. Westchester County, C.C.A.N.Y., 
94 F.2d 680, certiorari denied West¬ 
chester County V. Montrose Con¬ 
tracting Co., 68 S.Ct 943, 304 U.S. 
661, 82 L.Ed. 1629. 

70 C.J, p 660 note 73. 

22 . U,S.—u. S. V. Aaron, C.A.N.Y., 
190 P.2d 144, certiorari denied 
Freidus v. U. S., 72 S.Ct. 60, 342 
U.S. 827, 96 L.Ed. 626—^Montrose 
Contracting Co. v. Westchester 


County, C.C.A.N.Y., 94 F.2d 580, 
certiorari denied Westchester 
County V. Montrose Contracting 
Co., 68 S.Ct 943, 304 U.S. 661, 82 L. 
Ed. 1529. 

Cal.—People v. Butterfield, 105 P.2d 
628, 40 C.A.2d 726. 

N.D.—Miller v. Miller, 66 N.W.2d 
218, 79 N.D. 161. 

70 C.J. p 660 note 74. 

23. N.J.—State V. King, 44 A.2d 901, 
133 N.J.Law 480, affirmed 51 A.2d 
366, 136 N.J.Law 286. 

N.C.—State v. Perry, 67 S.B.2d 774, 
231 N.C. 467. 

70 C.J. p 660 note 76. 

24 . Me.—State v. Dipietrantonio, 122 
A.2d 414. 

I N.D.—Miller v. Miller, 66 N.W.2d 
I 218, 79 N.D. 161. 

25. Cal.—People ▼. Boggess, 228 P. 
448, 194 C. 212. 

Karwoski v. Grant, 85 P.2d 944, 
30 C.A2d 171. 

26. U.S.—^Martucci v. Brooklyn Chil¬ 
dren’s Aid Soc., C.C.A.N.Y., 140 F. 
2d 732. 

70 C.J, p 660 note 77. 

27. Cal.—^People v. Boggess, 228 P. 
448, 194 C. 212. 

28. Mo.—State v. Faught, 124 S.W. 
62. 140 Mo.App. 369. 

29. U.S.—^Berwind-White Coal Min¬ 
ing Co. V. Firment, N.Y., 170 F. 161, 
96 C.C.A. 1. 

Ky.—^Robenson v. Turner, 251 S.W. 
857, 199 Ky. 642. 

3a Ariz.— Dutton v. Territory, 108 
P. 224, 13 Ariz. 7. 

Ga—^Vamedoe v. State, 76 Ga. 181, 
58 Am.B. 465. 

31. Hawaii.—Territory v. K^ipi, 24 
Hawaii 600. 

32. U.S.—^Berwind-White Coal Min¬ 
ing Co. V. Firment, N.Y., 170 F. 
151, 96 C.C.A. 1. 
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33. Utah.—Halloran-Judge Trust 
Co. V. Carr, 218 P. 138, 62 Utah 10. 

70 C.J. p 660 note 84. 

34. Puerto Rico.—Cestero v. Cestero, 
36 Puerto Rico 908. 

35. U.S.—^American Ins. Co. v. Les¬ 
ter, C.A.W.Va., 233 F.2d 778. 

Conn.—Williams v. American Fidel¬ 
ity Co., 102 A.2d 345, 140 Conn. 
672. 

Hawaii.—^Territory of Hawaii v. 

Hall, 39 Hawaii 397. 

70 C.J. p 560 note 86. 

Discretion as to extent of examina¬ 
tion by court see supra § 347. 
DiseretioiL not abused 
U.S.—U. S. V. Hall, C.A.N.Y., 200 P. 
2d 967. 

Ariz.—^Ruth v. Rhodes, 186 P.2d 304, 
66 Ariz. 129. 

Ohio.—Phillips v. Phillips, App., 186 
N.E.2d 98. 

70 C.J. p 560 note 86 [a]. 

36. Tex.—Milo v. State, 214 S.W.2d 
618, 152 Tex.Cr. 406. 

Pxlor offense 

Questioning of defendant by trial 
court concerning circumstances sur¬ 
rounding conviction of defendant for 
previous offense for purpose of de¬ 
termining whether evidence thereof 
was admissible to impeach defend¬ 
ant is to great extent limited only 
by sound discretion of trial court, 
and in absence of showing of abuse 
of discretion, the conduct of trial 
court in this regard will not be dis¬ 
turbed on appeal 

U.S.—U. S. V. Bucur, C.A.Ind., 194 P. 
2d 297. 

37. U.S.—^Martucci v. Brooklyn Chil¬ 
dren’s Aid Soc., C.C«A.N.Y., 140 P. 
2d 732—U. S. v. Kay, C.C.A.N.Y., 
101 F.2d 270, certiorari denied Kay 
V. U. S., 69 S.Ct 789, 306 U.S. 660, 
83 L.Ed. 1066. 

Ala.—Anderson v. States 44 So.2d 266. 
36 Ala.App. 111. 



§ 348 WITNESSES 

Limitations on exercise of right The questions 
asked by a trial judge must not be prejudicial to 
the rights of either party^^ and must be within such 
bounds as control attorneys in similar interroga- 
tions.^^ The examination of witnesses is more ap¬ 
propriately the function of counsel witnesses 
should be interrogated by the court only under ex¬ 
ceptional circumstances,when essential to the ad- 
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ministration of justice the practice, at least in 
criminal cases, has been considered unwise,43 not 
ordinarily good practice,44 although one which may 
be exercised occasionally,45 in case of urgent ne- 
cessity.4^ An examination by competent counsel^ 
should not be unduly interfered with by the court‘d s 
by repeated or extensive questioning.43 Ordinarily, 
the trial judge should not examine a witness until 


Cal.—^People v. Norred, 243 P.2d 126, 
110 C.A.2d 493, certiorari denied 
Norred v. People of State of Cal., 

73 S.Ct 113, 844 U.S. 869. 97 L.Ed. 
674. 

Colo.—^Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 113. 

Conn.—^McWilliams v. American Fi¬ 
delity Co., 102 A.2d 846, 140 Conn. 
572. 

Ga.—Wilson v. State. 96 S.R2d 281, 
94 Ga.App. 737. 

Miss.—Griffin v. State, 166 So. 662, 
171 Miss. 70. 

N.J.—^Della Sala v. Parking Author¬ 
ity of City of Hackensack, 105 A. 
2d 440, 30 N.J.Super. 534. 

S.C.—State V. Chasteen, 88 S.E.2d 
880, 228 S.C. 88. 

70 C.J. p 661 note 87. 

38. U.S.—Williams v. U. S., C.C.A. 
Cal., 93 P.2d 685. 

Cal.—People v. Chenault, 169 P.2d 
29, 74 C.A.2d 487. 

Colo.—In re Pechnick. 261 P.2d 504, 
128 Colo. 177. 

Me.—State v. Dipietrantonio, 122 A. 
2d 414. 

Ohio.—^Whitaker v. Prench-Bauer, 
Inc., 58 N.E.2d 64, 74 Ohio App. 
197. 

Pa.—Roberts v. Cecci, Com.Pl., 42 
Lack.Jur. 101. 

Wash.—^Lankford v. Tombarl, 213 P. 
2d 627, 36 Wash.2d 412, 19 A.L.R.2d 
462. 

70 C.J. p 657 note 22. 

Pailnre to testify before magistrate 
Where sole Issues in prosecution 
were accused's identification and 
credibility of his story, action of tri-1 
al court in interroeratingr defendant 
on his failure to take stand at prior 
hearing before magistrate was held 
erroneous since defendant's failure 
to take stand before magistrate was 
not an admission of guilt, and no 
presumption could be created against 
defendant from his neglect or re¬ 
fusal to take stand. 

N.T.—^People v. Russo, 295 N.T.S. 

457, 261 App.Dlv. 176. 

Aconsed not prejudiced 
Ill.—People V. Pilas, 15 N.E.2d 496, 
369 Ill. 51. 

70 C.J. p 657 note 22 [d], 

39. U.S.—^Martucci v. Brooklyn Chil¬ 
dren's Aid Soc., C.C.A.N.Y., 140 F. 
2d 732. 

Cal.—^People v. Chenault, 169 P.2d 29, 

74 C.A.2d 487—People v. Williams, 
61 P.2d 813, 17 C.A.2d 122. 


Ky.—^Kelly v. Commonwealth, 260 S. 
W.2d 963. 

Md.—Madison v. State. 87 A.2d 693. 
200 Md. 1. 

Pa.—^Di Bona v. Philadelphia Transp. 

Co., 51 A.2d 768, 866 Pa. 204. 

70 C. J. p 667 note 23. 

Questions not improper 

(1) Questions concerning reputa¬ 
tion of accused were not improper. 
U.S.—Batsell v. U. S., C.A.Minn.. 217 

P.2d 267. 

(2) In murder prosecution, where 
accused pleaded self-defense, court's 
Question asking accused whether, by 
backing off, he could have avoided 
shooting deceased was held legiti¬ 
mate question. 

Fla.—Teal v. State. 161 So. 422, 119 
Fla. 394. 

40. Ala.—Cook v. State, 67 So.2d 
832, 36 Ala.App. 449. 

Cal.—Hart v. Harris, 21 P.2d 432, 218 
C. 69. 

Colo.— Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 113. 

Mich.—^Howard v. Burton, 61 N.W. 

2d 77, 338 Mich. 178. 

Pa.—Commonwealth v. Berklowitz, 2 

A.2d 516, 133 Pa. 190. 

S.C.—State V. Chasteen, 88 S.E2d 
880, 228 S.C. 88. 

70 C,J. p 661 note 88. 

I trndoe interference not shown 

B.C.—Taylor v. James, Mun.App., 85 
A.2d 62. 

41. Ala.—Cook v. State, 57 So.2d 
832, 36 Ala.App. 449. 

Colo.—^Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 113. 

Oki.—Schmitt v. State, 47 P.2d 199, 
67 OkLCr. 102. j 

70 C.J. p 661 note 89. 

42- Ky.—^Bates v. Commonwealth,' 
211 S.W.2d 130, 307 Ky. 357. 

Okl.—Barnett v. State, 131 P.2d 496, 
75 Okl.Cr. 340—Schmitt v. State, 
47 P.2d 199, 67 Okl.Cr, 103. 

70 C.J. p 561 note 90. 

43. Ga.—Ford v. State, 69 S.E. 88, 2 
Ga.App. 834. 

Neb.—Maynard v. State, 116 N.W. 
63, 81 Neb. 301. 

44. Ill.—^People v. Baskin, 98 N.B. 
967, 254 Ill. 509. 

Okl.—Schmitt v. State, 47 P.2d 199, 
67 Okl.Cr. 102, 

45. U.S.—Nelson v. U. S., C.A.Cal., 
217 P.2d 469. 

Cal.—^People v. Tuen, 89 P.2d 438, 32 

C.A.?(i 151, hearing denied 90 P.2d 
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291, 32 C.A.2d 151, certiorari de¬ 
nied Tuen V. People of State of 
California, 60 S.Ct 116, 308 U.S. 
555, 84 L.Ed. 466. 

Ky.—Caudill v. Commonwealth, 170 
S.W.2d 9. 293 Ky. 674. 

46. Neb.—^Fager v. State, 35 N.W. 
195, 22 Neb. 332. 

Okl.—Schmitt V. State, 47 P.2d 199. 
57 Okl.Cr. 102. 

47. Ill.—^Miland v. Melswinkel, 82 
Ill.App. 622. 

70 C.J. p 661 note 94. 

Case being oondnotad in lawyer-like 
manner 

It is improper for the court to 
take away the examination of wit¬ 
nesses from counsel when they are 
conducting their cases in an able 
and lawyer-like manner, and conduct 
the examination in its own way. 

U.S.—^Martucci v, Brooklyn Chil¬ 
dren's Aid Soc., C.C.A.N.Y., 140 P. 
2d 732—Williams v. U. S., C.C.A. 
Cal,, 93 P.2d 685. 

48. U.S.—Martucci v. Brooklyn Chil¬ 
dren’s Aid Soc., C.C.A.N.Y., 140 F. 
2d 732—Williams v. U. S.. C.C.A. 
Cal., 93 F.2d 685. 

Cal.—Hart v. Parris, 21 P.2d 432, 
218 Cal. 69. 

People V. Lopez, 268 P.2d 171, 
124 C.A.2d 100. 

Mich.—^Howard v. Burton, 61 N.W. 2d 
77, 538 Mich. 178. 

Mo.—Bova V. Bova, App., 135 S.W. 
2d 384. 

N.Y.—People t. Adler. 80 N.Y.S.2d 
210, 274 App.Div. 820. 

Pa.—^Keating v. Belcher, 119 A.2d 
535, 384 Pa. 129. 

70 C.J. p 561 note 96. 

Court has no right to usurp role of 
counsel In criminal prosecution. 

Cal.—People v. Ramirez, 249 P.2d 
307, 113 C.A.2d 842. 

Undue Interference not Shown 
Ala.—^Brown v. State, 31 So.2d 670, 
33 Ala.App. 97, reversed on other 
grounds 31 So.2d 681, 249 Ala. 6, 
and affirmed 31 So.2d 684, 249 Ala. 
412. 

N.Y.—Spallina v. Lo-Schiavo, 100 N. 
Y,S.2d 886, 277 App.Div. 1122. 

49. Cal.—People v. Lopez, 268 P.2d 
171, 124 C.A.2d 100. 

Mich.—^Howard v. Burton, 61 N.W. 2d 
77, 338 Mich. 178. 

Minn.—^Taylor v. Taylor, 225 N.W. 
287, 177 Minn. 428. 

Pa.—^Keating v. Belcher, 119 A.2d 
635, 384 Pa. 129. 
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WITNESSES §§ 348-349 


counsel has concluded his examination.50 In any 
event, the power of the court to interrogate a wit¬ 
ness should be exercised with cautionSi lest by the 
manner of questioning ,^2 the tone or inflection of 
his voice,®3 the number®^ or the nature or form®® 
of the questions asked, he throw the weight of his 
influence to the one side or the other, or appear to 
the jury to be taking the role of advocate or pros¬ 
ecutor.®® 

Where the presiding judge is also the trier of the 
facts, he may participate in the examination of wit¬ 
nesses.®'^ 

g 349 . -Leading Questions; Repetition 

of Questions or Questions Calling for 
Repetition of Testimony 

In the proper exercise of Its discretion, the court may 
repeat questions previously asked and may put leading 
questions, provided it does not intimate an opinion as 


to what has or has not been proved, but trial courts 
should be careful in asking leading questions. 

In the proper exercise of its discretion, the court 
may put leading questions to a witness in the inter¬ 
ests of justice®® to elicit the facts®® or to lead the 
witness more quickly to matters material to the 
issues,®® provided the court does not express or 
intimate an opinion as to what has or has not been 
proved.®! Nevertheless, trial courts should be care¬ 
ful in asking leading or suggestive questions,®® and 
it has been held that a judge should not ask a lead¬ 
ing question when it would be improper for counsel 
to lead the witness,®® although there is also author¬ 
ity drawing a distinction between leading questions 
by a judge and counsel.®^ 

The court, in the proper exercise of its discretion, 
may repeat questions previously asked,®® in order 
to understand the witness, or have the witness ex¬ 
plain his meaning,®® ask similar questions,®*^ or by 


Extent of examination generally see 
supra § 347. 

50. Cal.—^Karwoski v. Grant, 85 P. 
2d 944, 30 C.A.2d 171. 

51. U.S.—Texas Pacific - Missouri 
Pac. Terminal B. of New Orleans 
V. Welsh, C.A.La., 179 P.2d 880. 

Arlz.—Ruth V. Rhodes, 186 P.2d 304, 
66 Ariz. 129—Tom Reed Gold Mines 
Co. V. Brady, 99 P.2d 97, 66 Ariz. 
133, 127 A.L.R. 905. 

Colo.—^Aero Enterprises v. Walker, 
228 P.2d 811, 123 Colo. 113. 

Kan.—State v. Winchester, 203 P.2d 
229, 166 Kan. 612. 

Mich.—Simpson v. Burton, 44 N.W.2d 
178, 328 Mich. 657. 

N.C.—^In re Bartlett's Will, 70 S.B.2d 
482, 236 N.C. 489. 

Pa.—Commonwealth v. Berklowitz, 2 
A.2d 616, 133 Pa.Super. 190. 

70 C.J. p 661 note 97. 

Trial Judge observing iuooxnpeten- 
cy of an attorney for accused should 
take more than ordinary care to pro¬ 
tect the rights of accused. 

Ind.—.Wilson V. State, 61 N.B.2d 848, 
222 Ind. 63. 

52 , U.S.—Texas Pacific - Missouri 
Pac. Terminal B. of New Orleans 
V. Welsh, C.A.La., 179 F.2d 880. 

Ky._Caudill v. Commonwealth, 170 

S.W. 2 d 9, 293 Ky. 674. 


53. Ariz.— Ruth v. Rhodes, 185 P.2d 
304, 66 Ariz. 129— Tom Reed Gold 
Mines Co. v. Brady, 99 P.2d 97, 55 
Ariz. 133, 127 A.L.R. 905. 

70 C.J. P 661 note 98. 

54 , xj S —Texas Pacific - Missouri 
Pac.* Terminal R. of New Orleans 
V. Welsh, C.A.La., 179 P.2d 880. 


55. TJ.S.—^Texas Pacific - Missouri 
Pac. Terminal R. of New Orleans 

V. Welsh, supra. oaa 

Ariz.—^Ruth v. Rhodes, 186 P.2d 304, 
66 Ariz. 129—^Tom Reed Gold 


Mines Co. v. Brady, 99 P.2d 97, 55 
Ariz. 133,127 A.Li.R. 905. 

Ky.—Caudill v. Commonwealth, 170 
S.W.2d 9, 293 Ky. 674. 

70 C.J. p 561 note 99. 

58- U.S.— ^tr. S. V. Lee, C.C.A.W1S., 
107 F.2d 622, certiorari denied Lee 
V. U, S., 60 S.a. 513, 309 U.S. 659, 
84 L.Bd. 1008. 

Hi.—^People V. Trefonas, 136 N.E.2d 
817, 9 I11.2d 92—People v. Schaef¬ 
fer, 187 N.E. 462, 353 Ill. 609. 

Kan.—State v. Winchester, 203 P.2d 
229, 166 Kan. 512. 

Mich.—Simpson v. Burton, 44 N.W. 
2d 178, 328 Mich. 657. 

57. U.S.—^U. S. V. McCarthy, C.A. 
Ind., 196 F.2d 616. 

Cal,—People v. Miller, 106 P.2d 239, 
41 C.A.2d 262. 

D.C.—Shehyn v. Humphrey, Mun. 

App., 117 A.2d 448. 

70 C.J. p 561 note 2. 

58 . Cal.—^People v. Jackson, 269 P. 
2d 17, 124 C.A,2d 787. 

70 C.J. p 662 note 12. 

Where prosecution was tried to 
trial court, defendant could not com¬ 
plain that trial Judge asked leading 
questions of witnesses for prosecu- 

Cal.—^People v. Miller, 106 P.2d 239, 
41 C.A,2d 262. 

59. N.J,—State v. Manno, 102 A.2d 
650, 29 N.J.Super. 411. 

70 C.J. P 662 note 12. 

60. Cal-People v. Jackson, 269 P. 
2d 17, 124 C.A.2d 787. 

81 . Pa._ Corpus Juris cited in Com¬ 

monwealth v. Berklowitz, 2 A.2d 
616, 133 Pa.Super. 190. 

70 C.J. P 663 note 13. 

Questions by court indicating opin¬ 
ion generally see supra S 847. 
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62. Neb.—Schneider v. Village of 
Shickley, 67 N.W.2d 627, 156 Neb. 
683. 

of leading questions not 

shown 

Wash.—State v. Gross. 196 P.2d 297, 
31 Wash.2d 202. 

heading questions and other ooa- 
duot on part of trial Judge have been 
held to constitute prejudicial error. 
N.Y.—^People v. Adler, 80 N.Y.S.2d 
210, 274 App.Div. 820. 

63. Pa.—Commonwealth v. Berklow¬ 
itz, 2 A.2d 616, 133 Pa.Super. 190. 

Referees have no more right to ask 
leading questions or put statements 
in mouths of witnesses than counsel 
have, and they should not ask such 
questions in their examinations. 

Pa.—^Paydo v. Union Collieries Co., 
22 A.2d 759, 146 Pa.Super 386. 

64. Distinction stated 

Leading questions by counsel to a 
friendly witness manifestly incline 
him to answer according to the 
specific tenor thereof, irrespective of 
his actual memory, or even knowl¬ 
edge of the fact, while those asked 
by an impartial court must be con¬ 
sidered as a search for truth. 

N'.j._state V. Manno, 102 A.2d 650, 

29 N.J.Super. 411. 

65. N.H.—State v. Hause, 130 A. 
743, 82 N.H. 133, 137. 

70 C.J. P 563 note 14. 

Repetition of questions by counsel 
see supra § 342. 

66. Tex.—^Elsworth v. State, 104 S. 
W. 903, 52 Tex.Cr. 1. 

67. Iowa.—^Dumbarton Realty Co. 
V. L. G. Everlst, Inc., 174 N.W. 
269. 

70 C.J. P 663 note 16. 
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§§ 349-350 WITNESSES 


its questions cover the same ground as counsel in 
his examination.®* 

I 350. - Calling and Recalling Witnesses 

As a general rule, a trial Judge may call or recall wit- 
nesses and allow both parties the right of cross-examina¬ 
tion and Impeachment In both civil and criminal cases; 
but, ordinarily, at least in criminal cases, the court 
should call a witness as its own only when It Is shown 
that otherwise there might be a miscarriage of Justice. 

While it may be improper under some circum¬ 
stances for a trial judge to call a witness on his own 
initiative,®® and the procedure may ordinarily be 
considered undesirable,as a general rule, a trial 


judge may, of his own motion, call to the stand 
witnesses who have not been called by either 
party,^i against the will of either party in the fur¬ 
therance of justice and he may allow both par¬ 
ties the right of cross-examination and impeach- 
ment.73 So, a judge may, when necessary to ar¬ 
rive at the facts, recall a witness in order to ques¬ 
tion him further.*^^ 

This power of the court to call witnesses'^5 and 
allow cross-examination by either or both sides'^® 
extends to criminal cases. This does not mean that 
every witness may be so called,'^'^ or that cross-ex- 


6& Kan.—State v. Lower, 205 P. 
364, 110 Kan. 669. 

69. Ky.—South Covington & C. St. 
R. Co. V. Stroh. 66 S.W. 177, 23 Ky. 
L. 1807, 57 L.B.A. 875. 

7a U.S.—U. S. V. Marzano, C.C.A. 
N.T., 149 F.2d 923. 

71. TJ.S.—U. S. v. Brandt. C.A.N.Y., 
196 P.2d 653—XJ. S. v. Marzano, G. 
C.A.N.T., 149 F.2d 923—Gomlla v. 
U. S.. C.C.A.La.. 146 P.2d 372— 
Corpus Juris cited In Chalmette 
Petroleum Corp. v. Chalmette Oil 
Distributing Co., C.C.A.La., 143 P. 
2d 826—Toung v. U. S., C.C,A.Tex., 
107 F.2d 490, 

Ala.—^Hunt v. State, 27 So.2d 186, 
248 Ala. 217. 

Anderson v. State, 44 So.2d 266, 
35 Ala.App. 111. 

Wash.—^Ramsey v. Mading, 217 P.2d 
1041, 36 Wash.2d 303. 

70 C.J. p 666 note 68. 

Where neither party will risk call¬ 
ing a witness who knows important 
facts, it is in the power of the court 
to call such a witness in the inter¬ 
est of truth and Justice. 

U.S.—Chalmette Petroleum Corp. v. 
Chalmette Oil Distributing Co., C. 
C.A.La., 143 F.2d 826. 

Witness preparing exhibits at court’s 
direction 

Where witness who prepared plain¬ 
tiff’s exhibits consisting of enlarged 
photograph of portions of letters In¬ 
troduced as exhibits by defendant 
did so under direction of trial coxirt, 
witness was in fact the witness of 
the court rather than a witness of 
either party. 

Mo.—^Harlan v. Blumo, App., 190 S. 
W.2d 273. 

Refusal proper 

Refusal of trial court to call cer¬ 
tain person as witness for court in 
murder prosecution was proper, in 
view of rule that trial court has no 
affirmative duty to call witness on 
its own initiative. 

Minn.—State v. Axilrod, 79 N.W.2d 
677, 248 Minn. 204. 


72. Cal.—^Roth V. Moeller, 197 P. 62, 
185 C. 415. 

70 C.J. p 666 note 69. 

73. U.S.—Chalmette Petroleum 

Corp v. Chalmette Oil Distribut¬ 
ing Co., C.C.A-La., 143 P.2d 826. 

74. Ark.— Arkansas State Game & 
Fish Commission v. Kizer, 262 S. 
W.2d 265, 222 Ark. 673, 39 A.L.R. 
2d 1372. 

La.—State v. Graffam, 13 So.2d 249, 
202 La. 869. 

70 C.J. p 566 note 60. 

75 . U.S.—U. S. V. Lutwak, C.A.I11., 
196 F.2d 748, affirmed Lutwak v. 

U. S., 73 S.Ct. 481, 344 U.S. 604, 
97 L.Bd. 693, rehearing denied 73 
S.Ct. 726, 845 U.S. 919, 97 L.Bd. 
1362—Steinberg v. "U, S., C.C.A- 
Tex., 162 F.2d 120, certiorari de¬ 
nied 68 S.Ct. 108. 332 U.S. 808. 92 
L.Ed. 386—Corpus Juris cited in 
Toung V. U. S., C.C.A.Tex., 107 P. 
2d 490, 493. 

U. S. V. Toung, D.C.Tex., 26 F. 
Supp. 574. 

Ala.—Corpus Juris cited In Hunt v. 
State, 27 So.2d 186, 192, 248 Ala. 
217. 

pia,—Tillman v. State, 44 So.2d 644— 
Hall V. State, 187 So. 392, 136 Fla. 
044 —Olive V. State, 179 So. 811* 
131 Fla, 548—^Brown v. State, 108 
So. 842, 91 Fla. 682. 

Ill,—^People V. Banks, 129 Nr.E.2d 759, 
7 Ill, 2d 119, certiorari denied Banks 

V. People of State of Ill., 76 S.Ct, 

708, 361 U.S, 915, 100 L.Bd. 1448— 
People V. Crump, 125 N.B.2d 616, 
5 I11.2d 251—People v. Sicillano, 
123 N.E,2d 725, 4 I11.2d 681, cer¬ 
tiorari denied 75 S.Ct 774, 349 U. 
S. 931, 99 L.Bd. 1261—People v. 
Hundley, 122 N.B.2d 668 , 4 I11.2d 
244—^People v. Bennett, 110 N.B. 
2d 176, 413 Ill. 601—People V. 

Laster, 108 lSr.E.2d 421, 413 Ill. 
224—^People v. Hinderhan, 91 N.B. 
2 d 430, 406 Ill. 435—People v. 

Shelton, 67 N.B.2d 473, 888 Ill. 
56—^People v. Orlando, 43.Nr.B.2d 
677, 380 Ill. 107, certiorari denied 
Orlando v. State of Illinois, 63 S. 
Ct. 436, 317 U.S. 694, 87 L.Ed. 656. 

I rehearing denied 63 S.Ct 524, 817 
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U. S. 714, 87 L.Ed. 568—People v. 
Bote, 40 N.B.2d 65, 379 Ill. 246— 
People V. Peterson, 4 N.E.2d 37, 
364 Ill. 80—^People v. Touhy, 197 
N.B. 849, 361 Ill. 332—People v. 
Daniels, 188 N.E. 886, 364 Ill. 600. 

People V. Williams, 127 N.E.2d 
605, 6 Ill.App.2d 325, affirmed 133 
N.B.2d 268, 8 I11.2d 140—People v. 
Williams, 68 N.E.2d 278, 324 Ill. 
App. 526. 

La.—State v. Graffam, 13 So.2d 249, 
202 La. 869. 

Va.—Stoots V. Commonwealth, 66 S. 

E. 2d 866, 192 Va. 857. 

70 C.J. p 566 note 62. 

75. U.S.—U. S. V. Lutwak, C.A.in., 
195 P.2d 748, affirmed Lutwak v. U. 
S., 73 act 481, 344 U.S. 604. 97 
L.Bd. 593, rehearing denied, 73 S. 
ct. 726, 345 U.S. 919, 97 L.Bd. 
1362—Steinberg v. U. S., C.C.A. 
Tex., 162 P.2d 120, certiorari denied 
68 act 108, 332 U.S. 808, 92 L.Ed. 
386. 

Fla.-Hall v. State, 187 So. 392, 136 
Fla. 644—Brown v. State, 108 So. 
842, 91 Fla. 682. 

Ill.—^People V. Hundley, 122 N.B. 2d 
568, 4 I11.2d 244—People v. Laster, 
108 N.B.2d 421, 413 Ill. 224—People 

V. Hinderhan, 91 N.B.2d 430, 406 
Ill. 435—People v. Shelton, 57 N.E. 
2d 473, 388 Ill. 66—People v. Or¬ 
lando, 43 N.B.2d 677, 380 III. 107, 
certiorari denied Orlando v. State 
of Illinois, 63 S.Ct. 435, 317 U.S. 
694, 87 L.Bd. 666, rehearing denied 
63 act 524, 317 U.S. 714, 87 L.Bd. 
668—People V. Bote, 40 N.B.2d 65, 
379 Ill. 246. 

Va.— Stoota v. Commonwealth. 66 S. 
B.2d 866, 192 Va. 867—Hill v. Com¬ 
monwealth, 14 S.B. 330, 88 Va. 633, 
29 Am.aR 744. 

70 C.J. p 567 note 63. 

Notwithstanding that district at¬ 
torney originally moved that court 
call and examine witness, permitting 
Impeachment of witness was not er¬ 
ror. 

U.S.—Toung V. U. a, C.C.A.Tex., 107 

F. 2d 490. 

77. Ill.—^People v. Quevreaux, 96 N. 

B.2d 62, 407 Ill. 176, certiorari de- 
I nied 71 S.Ct 485, 340 U.S. 938, 
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amination may include ever 3 rthing that may affect 
credibility.The calling of a witness as the court’s 
witness in a criminal ca.se either for or against 
accused,is a matter resting in the sound discre¬ 
tion of the court. The court’s discretion should be 
exercised with great care;^! and some showing 
should be made to the court, in the absence of the 
jury, to justify the court in calling witnesses as its 
own.S2 Ordinarily, the court should call a witness 
as its own only when it is shown that otherwise 
there might be a miscarriage of justice.83 The 
court may call a witness whose veracity and integ¬ 


rity will not be vouched for by the prosecution^^ 
or accused,or a witness who is hostile to the 
party calling him.®® The power of the court to 
call witnesses may be exercised with respect to 
witnesses present at the commission of the crime, 
but it has been held that it should not be exercised 
with respect to witnesses not so present.®® How¬ 
ever, it has been held that the power of the court 
is not limited to the calling of eyewitnesses,®® and 
that the court may properly call a witness whose 
name is indorsed on the indictment.®® Cross-exami¬ 
nation in such cases should be limited to the issues 


95 L.Ed. 677—People v. Boula- 
hanis, 68 N.E.2d 467, 394 Ill. 265. 

78. Ill.—People v. Quevreaux, 95 N. 
E 2d 62, 407 Ill. 176. certiorari de¬ 
nied 71 S.Ct. 485, 340 U.S. 938, 95 
L.Bd. 677—People v. Boulahanis, 
68 lsr.E.2d 467, 394 Ill. 265. 

79 , XJ.S.—^XT. S. V. D’Ercole, C.A.N.Y., 
225 P.2d 611—^Pieldinff v. U. S., 
CC.A.Mlch., 164 P.2d 1022—Stein¬ 
berg V. U. S.. aC.A.Tex., 162 F.2d 
120, certiorari denied 68 S.Ct. 108, 
332 U.S. 808, 92 L.Ed. 386—^Hirsch- 
feld V. U. S., C.C.A.I11., 54 F.2d 62. 

AlsL—Hunt V. State, 27 So.2a 186, 
248 Ala. 217. 

Anderson v. State, 44 So.2d 266, 
35 Ala.App. 111. 

Fla.—^Hall v. State, 187 So. 392, 136 
Fla. 644. 

Ill.—^People V. Hinderban, 91 N.E.2d 
430, 405 Ill. 435—People v. Boula¬ 
hanis, 68 N.B.2d 467, 894 HI. 255— 
People V. Burke, 48 N.B.2d 416, 382 
Ill. 488. 

70 C.J. P 667 note 66. 

Accused has no right to require 

court to call witness as court s wit- 

pia.—Taylor v. State, 124 So. 446, 98 
Fla. 881. 


as a government witness, and where 
he was in fact so examined and 
cross-examined, there was no prej¬ 
udicial error. 

U.S.—^Fournier v. U. S., supra. 

83. Ill.—^People V. Banks, 129 N.E. 
2d 769, 7 I11.2d 119, certiorari de¬ 
nied Banka v. People of State of 
Ill., 76 S.Ct. 708, 851 U.S. 916, 100 
Li-Ed. 1448—^People v. Crump, 125 
N.B.2d 616, 6 I11.2d 261—People v. 
Siclliano, 123 N.B.2d 725, 4 I11.2d 
681, certiorari denied 75 S.Ct. 774, 
349 U.S. 931, 99 L,.Ed. 1261 —People 
V. Bennett, 110 N’.E.2d 175, 413 
Ill. 601—People v. Easter, 108 N. 
E.2d 421, 413 Ill. 224—People v. 
Bote, 40 N.B.2d 55, 379 Ill. 245. 

70 C.J. p 567 note 69. i 

State surprised by testimony 

In murder prosecution wherein 
witness called by state’s attorney 
was present in tavern when killing 
occurred and could have seen the 
homicide, the state properly made 
necessary showing for qualifying 
such witness as court’s witness, so 
that both sides could cross-examine 
such witness, by showing surprise 
at testimony on witness’ direct ex¬ 
amination that witness was unable 
to identify accused as being in tav- 


Sefosal not an abiuie of discretion 
U.S.—Fielding v. U. S., C.C.A.Mich., 
164 P.2d 1022—U. S. v. Pape, C. 
C.AN.T., 144 F.2d 778, certiorari 
denied 65 S.Ct. 86, 328 U.S. 752, 
89 L.Bd. 602. 

Fla.—^Bethel v. State, 167 So. 686, 
123 Fla. 806. 

80. Fla.—^Morris v. State, 130 So. 
582, 100 Fla. 850—Brown v. State, 
108 So. 842, 91 Fla. 682. 


81. Ill.—^People V. Easter, 108 N.B. 

2d 421, 413 Ill. 224. 

70 C.J. P 667 note 68. 


XJ.S.—^Fournier v. U. S., C.C.A. 
Ill. 58 F.2d 3, certiorari denied 62 
S.Ct. 647, 286 U.S. 566, 76 E.Bd. 
1297. 


ZTo prejudicial error 

Although no such showing was 
made, where there was nothing in 
the examination that could not have 
been brought out on direct examina¬ 
tion had the witness been examined 


at time of killing. 

—People V. Boulahanis, 68 N.B.2d 
17, 394 Ill. 255. 

XJ.S.—Steinberg v. U. S., C.C.A. 
162 P.2d 120, certiorari de¬ 
led’68 S.Ct. 108. 332 U.S. 808, 92 
Ed. 386—Corpus Juris cited in 
oung V. U, S., C.C.A.Tex., 107 F. 

1 490, 493, „ 

U. S. V. Young, D.aTex., 26 F. 

_Olive V. State, 179 So. 811, 131 

la. 648—^Brown v. State, 108 So. 
42, 91 Fla. 682. 

_^people V. Banks, 129 N.B.2d 759, 

I11.2d 119, certiorari denied Banks 
. people of State of Ill., 76 S.Ct. 
08 351 U.S. 915, 100 E.Bd. 1448— 
>eople V. Crump, 125 N,B.2d 615, 
I11.2d 251—People v. Siclliano, 
23 NE.2d 726, 4 I11.2d 681, cer* 
lorari denied 75 S.Ct. 774, 349 U.S. 
.31 99 E.Ed. 1261—People v. 

lundley, 122 N.B.2d 568, 4 I11.2d 
144 _^People v. Bennett, 110 N.E.2d 
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175, 413 Ill. 601—People v. Easter, 
108 N.B.2d 421, 413 Ill. 224—^People 
v. Hinderban, 91 N.B.2d 430, 405 
Ill. 435—^People v. Shelton, 67 NT.B. 
2d 473, 388 Ill. 56—^People v. Bote. 
40 N.E.2d 65, 379 Ill. 245—People 
V. Peterson, 4 N.B.2d 37, 364 Ill. 
80—^People v. Daniels, 188 N.E. 
886, 354 Ill. 600. 

People V. Williams. 127 N.E.2d 
605, 6 Ill.App.2d 325, affirmed 133 
N.E.2d 268, 8 I11.2d 140—^People v. 
Williams. 58 N.E. 2d 278, 824 Ill. 
App. 526. 

70 C.J. p 566 note 62. 

85. U.S.—Steinberg v. U. S., C.C.A. 
Tex., 162 F.2d 120, certiorari de¬ 
nied’ 68 S.Ct. 108, 332 U.S. 808, 93 
E.Ed. 386—^Young v. U. S., C.C.A. 
Tex., 107 F.2d 490. 

XU. —^People V. Crump, 125 N.E.2d 
615, 5 I11.2d 251. 

86. Fla.—^Hall v. State, 187 So. 392, 
136 Fla. 644. 

87. Fla.—^Brown v. State, 108 So. 
842, 91 Fla. 682. 

Va.—^Hill V. Commonwealth, 88 Va. 

633, 14 S.B. 330, 29 Am.S.R. 744. 
One so connected as to be ess^tial 
It is proper for the court to call 
as its witness one so connected with 
the affair in question as to make his 
testimony essential. 

Ill.—People V. Fox, 110 N.E. 26, 269 
Ill. 300. 

33 ^ XU. _ ^People V. Boulahanis, 68 N. 

E.2d 467, 894 Ill. 255. 

70 C.J. p 667 note 65. 

89 . Ill.—People v. Siclliano, 123 N. 
E 2d 726, 4 I11.2d 581, certiorari de¬ 
nied 76 S.Ct. 774, 349 U.S. 931. 99 
E.Bd. 12 6E 

A witness to an incident preceding 
the crime may properly be called by 
the court. 

Xii._ ^People V. Tlmeberry, 131 N.E. 

691, 298 IlL 355. 

90. Fla.—^Brown v. State, 108 So. 
842, 91 Fla. 682. 

XU._^People V. Cummings, 170 N.B. 

750, 338 Ill. 636—^People v. Rardln, 
99 N.B. 69, 255 HL 9, AnnCas. 
1913D 282. 

Va.—^HUl V. Commonwealth, 14 S.B. 
330, 88 Va. 633, 29 Am.S.R. 744. 
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involved and kept within proper bounds. Al¬ 
though the calling of a witness and his examination 
were both improper, where defendant’s guilt is be¬ 
yond question, the error is not ground for reversal.^^ 

Expert mfnesses. It is within the sound discre¬ 
tion of the trial court to call, of its own motion^s 
or otherwise,expert witnesses who may be able 
to shed light on issues in controversy. 

Directing counsel to call witness. The trial 
judge may in a proper case direct the prosecuting 
attorney to call a witness.®^ 

§ 351. Examination by Jurors 

It may be proper for a juror to ask questions of a 
witness, if permitted to do so by the court; but, while It 
has been declared that the practice is to be encouraged, 
as a general rule, the privilege should be exercised with 
great care, under strict supervision of the trial Judge, 
and should be granted only when in the sound discretion 
of the court it appears that It will aid a juror in under¬ 
standing a material Issue Involved. 


It may be proper for a juror to ask questions of 
a witness,^® if permitted to do so by the court 
but the court may, in the exercise of a sound dis¬ 
cretion, refuse to allow a juror to examine a wit¬ 
ness®® at all.®® The privilege should be granted 
only when in the sound discretion of the court it 
appears that it will aid a juror in understanding a 
material issue involved,^ and the privilege should be 
exercised with great care, under the strict super¬ 
vision of the trial judge, as a dangerous practices 
and one not to be encouraged.® On the other hand, 
it has been held that any member of a jury has a 
right during the examination of a witness to ask 
any competent, pertinent question,^ and that the 
practice should be encouraged in the interests of 
justice;® in the absence of objection, it is not the 
province of the court to intervene and stop jurors 
from asking questions where the questions arc cal¬ 
culated to elicit relevant facts and aid the jury in 


91. U.S,—^tJ. S. V. Lutwak. C.A.I11., 
105 F.2d 748, affirmed Lutwak v. U. 
S., 73 S.Ct. 481, 344 U.S. 604, 97 L. 
Ed. 593, rehearing denied 73 S.Ct. 
726, 345 U.S. 919, 97 L.Ed. 1362. 

Ill.—People V. Hundley, 122 NT.B.Sd 
568, 4 I11.2d 244—^People v. Shelton, 
67 N.E.2d 473, 388 Ill. 66. 

70 C.J. P 667 note 64. 

92. Ill,—^People V. Cleminson, 95 N. 
E. 157, 250 Ill. 135. 

93. U.S.—Dinsel v, Pennsylvania R 
Co.. D.CPa., 144 P.Supp. 880. 

Ala.—Oorpixs juris cited in. Hunt v. 
State, 27 So.2d 186, 192, 248 Ala. 
217. 

Or.—Corpus Juris cited in State v. 
Beaver Portland Cement Co., 124 
P.2d 624, 630, 169 Or. 1, rehearing 
denied State by Wilson v, Beaver 
Portland Cement Co., 126 P.2d 1094, 
169 Or. 1. 

Wash.—^Ramsey v. Mading, 217 P,2d 
1041, 36 Wash.2d 303. 

70 C.J. p 666 note 61. 

TTnder a statute so providing the 
appointment of an expert to advise 
the court with respect to material 
issues is discretionary. 

Cal.—Sabathe v. Gale, 188 P.2d 68, 
83 C.A.2d 182. 

94. Or.—Corpus Juris cited in State 
V. Beaver Portland Cement Co., 124 
P.2d 524, 530, 169 Or. 1, rehearing 
denied State by Wilson v. Beaver 
Portland Cement Co., 126 P.2d 1094, 
169 Or. 1. 

70 C.J. p 566 note 61. 

96. U.S.—^U. S. V. Guertler, C.C.A. 
N.T., 147 F.2d 796, certiorari denied 
$5 S.Ct. 1663, 325 U.S. 879, 89 L. 
Ed. 1995. 

96. OkL—Smith v. State, 166 P.2d 
381. 167 P.2d 83, 81 Okl.Cr. 412, re¬ 
heard and former opinions with¬ 
drawn 177 P.2d 628, 88 OkLCr. 392. 


Utah.—State v. Anderson, 158 P.2d 
127, 108 Utah 130, 169 A.L.R. 340. 
70 C.J. p 567 note 73. 

A juror macjr ask witness an occa¬ 
sional qnestlon for purpose of clari¬ 
fying matter as to which witness’ 
testimony is confusing to Juror. 
Okl.—Krause v. State, 132 P.2d 179, 
75 Okl.Cr. 381. 

97. Mo.—State v. Sickles, 286 S.W. 

432. 220 Mo.App. 290. 

Okl.—Smith V. State, 165 P.2d 381, 
167 P.2d 83, 81 Okl.Cr. 413, reheard 
and former opinions withdrawn 177 
P.2d 523, 83 Okl.Cr. 392. 

Utah,—State v, Anderson, 158 P.2d 
127, 108 Utah 130, 159 A.L.R. 340. 
70 C.J. p 474 note 24. 

It is within discretion of trial 
judge to permit jurors to put ques¬ 
tions to witnesses and receive an¬ 
swers. 

U.S.—U. S. V. Witt, C.A,N.Y., 215 P. 
2d 680, certiorari denied Telouker 
v. U. S.. 76 S.Ct. 207, 348 U.S. 887, 
99 L,Bd. 697, 

Ohio.—State v. Sheppard, 128 N.B.2d 
471, 100 Ohio App. 345, affirmed 
135 N.E.2d 340, 165 Ohio St. 293, 
certiorari denied Sheppard v. State 
of Ohio, 77 S.Ct. 118, 362 U.S. 910, 
1 L.Ed.2d 119, rehearing denied 77 
S.Ct 823, 362 U.S. 956, 1 L.Ed.2d 
245. 

Utah,—State v. Anderson, 168 P.2d 
127, 108 Utah 130, 169 A.L.R, 340. 
70 C.J. p 474 note 24. 

Permission without special request 
Pact that trial court granted ju¬ 
rors permission to ask questions of 
witnesses without any special re¬ 
quest from jurors for that privilege 
did not in and of itself constitute 
er^-or. 

Utah.—State v. Anderson, supra. 
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I Extent to which juror may ques¬ 
tion witness is within discretion of 
I trial court 

Okl.—Krause v. State, 132 P.2d 179, 
75 OkLCr. 381. 

98. Ohio.—State v. Sheppard, 128 
N.E.2d 471, 100 Ohio App. 315, af¬ 
firmed 136 N.E.2d 340, 165 Ohio St. 
293, certiorari denied Sheppard v. 
State of Ohio, 77 S.Ct. 118, 352 U.S. 
910, 1 L.Ed.2d 119, rehearing denied 
77 S.Ct 333, 352 U.S. 965, 1 L.Ed.2d 
245. 

70 C.J. p 667 note 75. 

99. Mo.—State V. Sickles, 286 S.W. 
432, 220 Mo.App. 290. 

70 C.J. p 667 note 76. 

1. Utah.—State v. Anderson, 158 P. 
2d 127, 108 Utah 130, 159 A.L.R. 
340. 

2. Okl.—Krause v. State, 132 P.2d 
179, 75 OkLCr. 381. 

70 C.J. p 567 note 77. 

Where question appears to he im¬ 
proper, court should Interrupt and 
direct witness not to answer, with¬ 
out requiring defendant’s counsel to 
object. 

Okl.—^Krause v. State, supra. 

3. Ohio.—State v, Sheppard, 128 H. 
B.2d 471, 100 Ohio App. 346, af¬ 
firmed 135 N.E.2d 340, 165 Ohio 
St. 293, certiorari denied Sheppard 
V. State of Ohio, 77 S.Ct. 118, 362 
U.S. 910, 1 L.Bd.2d 119, rehearing 
denied 77 S.Ct. 323, 362 U.S. 955, 1 
L.Ed.2d 245. 

70 C. J. p 567 note 77. 

4. Ky.—^Miller ▼. Commonwealth, 
222 S.W. 96, 188 Ky. 436. 

5. Ky.—Stamp v. Commonwealth, 
253 S.W. 242, 200 Ky. 133. 

70 C.J. p 668 note 79. 
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understanding the issues.® After a jury has re¬ 
tired to consider their verdict, they have a right to 
return to the courtroom and ask that a witness who 
has testified be recalled, if he is present or to be 
secured conveniently, and, in the presence of the 
court, the parties to the case, and their attorneys, 
ask the witness any pertinent, competent question 
relating to matters brought out on his examina¬ 
tion.*^ A juror has no more right to ask an incom¬ 
petent or irrelevant question than has counsel.^ 
Jurors should not be permitted to interrupt the evi¬ 
dence with unnecessary questions.® 

Objections and review. On the one hand, it has 
been held that where coimsel did not object to an 
irrelevant, leading, or improper question by a juror, 
counsel cannot raise the objection on appeal;^® on 
the other hand, it has been held that when the court 
permits a juror to ask questions, the juror, to some 
extent, represents the court and the court should see 
to it, without the necessity of objection by counsel, 
that no improper questions are asked.^i The obli¬ 
gation rests on the party complaining of a juror’s 
questions to show that his rights were prejudiced.^^ 

§ 352. Answers 

strict formality In the answers of a witness is not 
necessary; but answers should not be arflumentative or 
repetitious. 

Strict formality in the answers of a witness is not 
necessary it is sufficient if the point in question 
is substantially established by his testimony.i^ How¬ 
ever, a witness may not answer a question by adopt¬ 
ing the answer of another witness;^® and a wit¬ 
ness who is interrogated as to certain facts must 
state the facts, and cannot answer by merely refer¬ 
ring to an official report which he has made.^® Al¬ 


though an answer stricken by the trial court as a 
departure from the formal method pursued in the 
examination of witnesses on a particular question in 
a certain proceeding might properly have been per¬ 
mitted to stand, some discretion must be permitted 
the trial court in such a case.^*^ 

Generality. An answ^er, although general, may be 
proper.!® An answer that is too general, and not 
confined to the issues involved is properly exclud¬ 
ed.!® A party, who could have elicited the details 
by cross-examination, cannot complain of the 
erality of an answer by his opponent’s witness.-® 

Substance of statement or conversation, A wit¬ 
ness, who does not remember the exact words of a 
statement or conversation concerning which he is 
interrogated, may give the substance thereof.-! 

Argumentativeness, An answer which amounts 
to mere argument is objectionable.^^ 

Mere repetition. It was not error to strike out of 
an answer that which was only a reiteration of \vhat 
I the witness had testified to and about which there 
was no dispute.®® 

Imitation of attitude and movements.^ It may be 
proper to permit a witness to illustrate his testimon> 
by imitating positions and motions.®^ 

Witness' own knowledge in part. An answer 
which is based partly on the witness’ owm knowl¬ 
edge cannot be excluded as a whole because also 
based in part on what another person told him.®® 

Categorical answers; answer including explana¬ 
tion, The trial court is ordinarily entitled to^ con¬ 
siderable latitude in determining whether a witness 
should be required to answer categorically “yes” 


6. Ky.—Louisville Bridge & Termi¬ 
nal Co. V. Brown, 277 S.W. 320, 211 
Ky. 176. 

7 . Ky.—^Miller v. Commonwealth, 
222 kw, 96, 188 Ky. 436. 

8. Ky.—^Louisville Bridge & Termi¬ 
nal Co. V. Brown, 277 S.W. 320, 211 
Ky. 176. 

9. U.S.—^Pacific Improvement Co. v. 
Weidenfeld, C.C.A.N.T., 277 F. 224. 

10. Ky.—^Louisville Bridge & Termi¬ 

nal Co. V. Brown, 277 S.W. 320, 211 
Ky. 176—Stamp Commonwealth, 

263 S.W. 242, 200 Ky. 133. 

11 . Mo.—State v. Sickles, 286 S.W. 
432, 220 Mo.App. 290. 

70 C.J. P 668 note 86. 

12. Cal.— O'Nellion v. Haynes, 9 P. 
2d 863, 122 C.A. 329. 

70 C.J. p 668 note 87. 

13. Ga.—Rome B. Co. v. Sullivan, 
Cabot & Co., 14 Ga. 277* 

70 C.J. P 668 note 90. 


14. Ga.—Rome R. Co. v. Sullivan, 
Cabot & Co., supra. 

15 . Tex,—Eddy v. Lowry, Civ.App., 
24 S.W, 1076. 

16. N.T.—^Murray v. Great Western 
Ins. Co., 39 Hun 581. 

17. Iowa.—Larson v. Webster Coun¬ 
ty, 130 N.W. 166, 160 Iowa 344. 

18. Ill.—See Parker v. Crane Co., 
185 IlLApp. 377. 

70 C.J. p 574 note 90. 

19. Ala.—^Houston Nat. Bank of Do¬ 
than V. Eldridge, 84 So. 430, 17 
Ala,App. 235. 

70 C.J. P 574 note 91. 

20. Ala.—Washington v. State, 46 
So. 778, 155 Ala. 2. 

70 C.J. P 674 note 92. 

21. Mo.—Benny v. Guyton, 40 S.W. 
2d 662, 327 Mo. 1030. 

70 C.J. P 674 note 96. 
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22- Mont.—Simpson v. Miller, 34 P. 

2d 528, 97 Mont. 328. 

70 C.J. p 676 note 96. 

A party may argue his case either 
personally or by an attorney but it 
is improper for him to make argu¬ 
ment while he Is on the stand. 

Ga.—^Duncan v. State, 32 S.E.2d 435, 
71 Ga.App. 841. 

Answer held not argumentative 
Ga.—^Ma-Jet-Ic Furnace Corp. v. 
Great Southern Trucking Co., 93 S. 
E.2d 589, 94 Ga.App. 25. 

23. WIs.—Seivert v. Galvin, 113 N. 
W. 680, 133 Wis. 391. 

24. La.—State v. Comeau, 19 Sa 
130, 48 La.Ann. 249. 

70 C.J. P 576 note 30. 

25- Pa.—^Prescott v. Ball Engine 
Co., 36 A. 224, 176 Pa. 469, 63 Am. 
S.R. 683. 
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or “no” or be permitted to explain his answer.^® 
Where questions require explicit answers, directing 
a witness to answer “yes or no” or that he does 
not remember is not error.27 Where questions are 
not susceptible of such answers, it is not error for 
the court to permit answers that are not categori- 
cal.28 A witness cannot be required to answer “yes 
or no” when the nature of the question is not such 
as to make such an answer appropriate.^® It has 
been said that ordinarily the cross-examiner can 
confine the witness to a direct answer,®® leaving the 
explanation of the answer to be brought out on re¬ 
direct examination.®! 

Where a question is put to a witness which can¬ 
not be answered without including a statement of 
fact as explanation,®® or which in the exercise of 
the sound discretion of the court may be answered 
together with an explanation of the answer,®® as 
where such explanation is illuminative of a material 
point®^ or necessary to avoid an impression unfavor¬ 
able to the witness,®® the necessary or proper qual¬ 
ification of the answer cannot be complained of. 


The refusal to permit such explanation may be er¬ 
ror.®® A witness, it has been stated, is ordinarily 
permitted to explain his answer where the ques¬ 
tion calls for either “yes” or “no.”®*^ 

§ 353. -Responsiveness 

The witness' answer must be responsive to the ques¬ 
tion asked him. 

The witness’ answer must be responsive to the 
question;®® an answer not responsive to the ques¬ 
tion asked, may be stricken on objection.®® The 
court has wide latitude in determining whether or 
not the witness has answered a question,^® and un¬ 
der the particular circumstances of the case, the 
refusal of the court to strike an unresponsive an¬ 
swer has been held to be^! or not to be^® error. 
In the absence of any request to strike, the recep¬ 
tion of an unresponsive answer is not error.'*® It 
is proper to order an unresponsive answer stricken 
although several questions have been put to, and an¬ 
swered by, the witness between the time of the giv¬ 
ing of such answer and the time of the motion to 
strike it."*^ The acceptance of an answer as re- 


26. Minn.—Bank v. Egan, 60 N.W. 
2d 257, 240 Minn. 192. 

27. Mass.—Commonwealth v. Belen- 
ski, 176 N.B. 501, 276 Mass. 35. 

28. Tex.—Pullman Co. v. Vander- 
hoeven, 107 S.W. 147. 48 Tex.Clv. 
App. 414. 

70 C.J. p 568 note 96. 

28. Tex.—^United Employers Cas. 
Co. V. Marr, Civ.App., 144 S.W.2d 
973, error dismissed, judgment cor¬ 
rect. 

30. N.J.—^Maisto v. Maisto, 8 A.2d 
810. 123 N.J.Law 401, affirmed 12 
A.2d 890, 124 N.J.Law 565. 

31. N.J.—^Maisto v. Maisto, supra. 

32. Miss.— Corpus Juris quoted in 
Krebs v. McNeal, 76 So.2d 693, 700, 
222 Miss. 560. 

70 C.J. p 673 note 80. 

force of statement 

The general statement of a wit¬ 
ness can have no greater force or 
effect than his immediately ensuing 
explanation of the meaning of such 
statement. 

Cal.—Southern Pac. Milling Co. v. 
Bllliwhack Stock Farm, 122 P.2d 
650, 50 C.A.2d 79. 

33. Miss.— Corpus Juris quoted in 
Krebs v. McNeal, 76 So.2d 693, 
700, 222 Miss. 560. 

70 C.J. P 574 note 81. 

34. Miss.— Corpus Juris quoted in 
Krebs v. McNeal, 76 So.2d 693, 700. 
222 Miss. 560. 

70 C.J. P 574 note 82. 


35. Miss.—Corpus Juris quoted in 
Krebs v. McNeal, 76 So.2d 693, 700, 
222 Misc. 560. 

70 C.J. p 674 note 83. 

Where accused, when asked on 
cross-examination if he had on an¬ 
other occasion killed another man, 
answers in the affirmative, he has 
the right to make an explanation 
showing that the killing was not a 
criminal act, and his answer, wheth¬ 
er true or false, concludes the in¬ 
quiry. 

Ark.—Gaines v. State, 186 S.W.2d 
154, 208 Ark. 293. 

36. Miss.—Corpus Juris quoted in 

Krebs v. McNeal, 76 So.2d 693, 700, 
222 Miss. 560. | 

70 C.J. p 574 note 84. 

37. Miss.—CorpTLs Juris quoted in 
Krebs v. McNeal, 76 So.2d 693, 700, 
222 Miss. 660. 

Wash.—^Webber v. Park Auto 
Transp. Co., 244 P. 718, 138 Wash. 
325, 47 A.L.R. 590. 

38. Cal.—Rau v. Redwood City 
Woman's Club, 246 P.2d 12, 111 
C.A.2d 646. 

Ga.—Corpus Juris cited in Hender¬ 
son V. State, 65 S.B.2d 175, 177, 
208 Ga. 73—^Mickle v. Moore, 4 S.B. 
2d 217, 188 Ga. 444. 

Tex.—^McGee v. State, 238 S.W.2d 
707, 166 Tex.Cr. 639. 

70 C.J. p 669 note 99. 

Control of examination by court see 
supra § 317. 

Voluntary statement of witness not 
responsive to question see infra § 
356. 


39. Ala.—Colquett v. Williams, 86 
So.2d 381, 264 Ala. 214. 

Ariz.—Wolfswinkel v. Southern Pac. 
Co., 305 P.2d 447, 81 Ariz. 302, ad¬ 
hered to 307 P.2d 1040, 82 Ariz. 38. 
Cal.—^Rau v. Redwood City Woman’s 
Club, 246 P.2d 12, 111 C.A.2d 646. 
Ga.—Mickle v. Moore, 4 S.E.2d 217. 
188 Ga. 444. 

Ind.—Heinrich v. Ellis, 48 N.E.2d 96. 
118 Ind.App. 478. 

Minn.—Briggs v. Chicago Great 
Western Ry. Co., 80 N.W.2d 625, 
248 Minn. 418. 

N.C.—^In re Tatum’s Will, 66 S.E. 

2d 361, 233 N.C. 723. 

Tex.—Cruse v. Daniels, Civ.App., 293 
S.W.2d 616, error refused no re¬ 
versible error—Schelb v. Sparen- 
berg, Civ.App., Ill S.W.2d 324, af¬ 
firmed 124 S.W.2d 322, 133 Tex. 17. 

McGee v. State, 238 S.W.2d 707, 
155 Tex.Cr. 639—Adams v. State, 
225 S.W.2d 668, 156 Tex.Cr. 63, 
opinion supplemented 229 S.W.2d 
64, 156 Tex.Cr. 603. 

Wash.—^Bosscher v. Leenders, 301 P. 
2d 1080. 

70 C.J. p 569 note 99. 

40. Ga.—^Kines v. State, 20 S.E.2d 
89, 67 Ga.App. 314. 

70 C.J. p 572 note 69. 

41- Ala.—^Edwards v. State, 136 So. 
407, 24 Ala.App. 354. 

42. Ind.—Sterling v. Frick, 86 N.B. 
66, 87 N.B. 237, 171 Ind. 710. 

70 C.J. p 672 note 71. 

43. Kan.—Chicago, etc., R. Co. v. 
Woodward, 27 P. 836, 47 Elan. 191. 

44. Mass.—^Barnard v. Bates, 87 N. 
£2. 472, 201 Mass. 234. 
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sponsive, which in fact was unresponsive, may re¬ 
sult in error by the court in weighing the evi- 
dence.45 An answer is to be construed in the light 
of the question.**® 

The rule that the witness’ answer must be re¬ 
sponsive to the question has been applied to a wide 
variety of answers,*7 including answers to such in¬ 
quiries as those directed to the fact of observation 
by the witness the circumstances of the witness’ 
observation;^® the witness’ presence;®® the wit¬ 
ness’ knowledge of certain facts time of ac¬ 


quiring it;®2 the reason for having such knowl¬ 
edge®® or for the lack of it;®^ the circumstances 
of an occurrence in question;®® the time of such 
occurrence,®® unless such inquiry as to time is not 
material to the question;®^ and the effect of a cer¬ 
tain occurrence or circumstance.®® 

The rule that the answer of the witness must 
be responsive has also been applied where the ques¬ 
tion is as to a certain person’s identity,®® appear¬ 
ance,®® voice,®^ speech,®® home,®® physical or men¬ 
tal condition,®^ or occupation;®® where the inquiry 
is as to certain animals®® or a certain animal;®'^ 


45. Puerto Rico.—Nones v. Ponce 
School Board, 25 Puerto Rico 17. 

70 C.J. P 672 note 62. 

45. Mass.—Karp v. Whitingr Milk 
Co., 30 N.R2d 828, 808 Mass. 60. 

A party has the prlvUeffe of frauu 
Iny his own. interrogatories and the 
person interrogated may answer the 
questions as they are propounded to 
him, but he is not obliged to surmise 
that his questioner meant something 
different that that which he ex¬ 
pressed. 

Mass.—^Karp v. Whiting Milk Co., 
supra. 

47. Answers held snfflolently re. 
sponsive 

XJ.S,—^U. S. V. Ginsburg, C.C.A.I11., 96 
P,2d 882, certiorari denied Gins¬ 
burg V. U. S.. 69 S.Ct. 81, 305 U.S. 
620, 83 Ii.Kd. 396. 

Ala.—Allen v. Jones, 65 So.2d 217, 
259 Ala. 98. 

Kelley v. State, 26 So.2d 633, 32 
Ala.App. 408—-Elliott v. McCraney, 
163 So. 814, 26 Ala.App. 565, re¬ 
versed on other grounds 163 So. 
819. 231 Ala. 60. 

Cal.—Dean v. Feld, 175 P.2d 278, 77 
CJL2d 327. 

Ga.—Cooper v. Van Horn, 6 S.B.2d 
408, 61 Ga.App. 214. 

Mich.—^Thompson v. Christian, 71 N, 
W.2d 67, 342 Mich. 463—People v. 
Johns, 69 N.W.2d 20, 336 Mich. 617. 
Mo.—State v. Johnson, 286 S.W.2d 
787. 

It.1.—^Perry v. New England Transp. 

Co.. 46 A.2d 481, 71 R.I. 362. 

Tex.—^Mason v. Abel, Civ.App., 216 
S.W.2d 377—^Rountree Motor Co. v. 
Insurance Co. of North America, 
Civ.App., 95 S.W.2d 660, error dis¬ 
missed. 

Myers v. State, 263 S.W.2d 664, 
169 Tex.Cr. 347—^McMurrey v. 
State, 168 S.W.2d 858, 146 Tex.Cr. 
439. 

Wash.—Johnson v. Harvey, 268 P.2d 
662, 44 Wash.2d 465. 
Wis.-^anderson v. Frawley, 78 N. 

W.2d 740, 273 Wis. 469. 

Wyo.—State v. Berger, 265 P.2d 1061, 
72 Wyo. 422. 

70 C.J. p 669 note 99 [b]. 


Answers held not responsiva 
TJ.S.—Brown v. U. S., C.A.Tex., 202 
P.2d 474. 

Ala.—Smith v. State, 62 So.2d 473, 
36 Ala.App. 646—Smith v. State, 
61 So.2d 698, 36 Ala.App. 624, re¬ 
versed on other grounds 61 So.2d 
707, 258 Ala. 86—Parker v. City of 
Birmingham, 56 So.2d 348, 86 Ala. 
App. 234, certiorari denied 56 So. 
2d 362, 256 Ala. 633. 

Ga.—Shoup V. Elliott. 16 S.B.2d 857, 
192 Oa. 858. 

Ky.—Carson v. Commonwealth, 239 
S.W.2d 262—Maxwell v. Coles, 194 
S.W.2d 651, 802 Ky. 297. 

Mont.—^McGonigle v. Prudential In¬ 
surance Co. of America, 46 P.2d 
687, 100 Mont 203. 

N.J.—Maisto V. Maisto, 8 A.2d 810, 
123 N.J.Law 401, affirmed 12 A.2d 
890, 124 N.J.Law 565. i 

Ohio.—Metropolitan Life Ins. Co. v. 
Adams, 195 N.B. 489, 49 Ohio App. 
159. 

Okl.—^Pierce v. State, 253 P.2d 194, 96 
I Okl.Cr. 276. 

Pa.—^Harriett v. Balias, 117 A.2d 693, 
383 Pa. 124. 

Wagner v. Wagner, 43 A.2d 912, 
168 Pa.Super. 93. 

Tex.—Strack v. Strong, Civ.App., 114 
S.W.2d 313, error dismissed. 

70 C.J. p 669 note 99 [c]. 

4& Ariz.—Jeune v. Del E. Webb 
Const So., 265 P.2d 1076, 76 Ariz. 
418. 

Del.—Armor v. Mink, 100 A.2d 226, 
9 Terry 185. 

Iowa.—Miller v. Mutual Fire & Tor¬ 
nado Ass'n of Cedar Rapids, 269 
N.W. 672, 219 Iowa 689. 

Vt—^Dohsen v. Lawson, 174 A. 861, 
106 Vt 481, 95 A.L.R. 309. 

70 C.J. p 669 note 2. 

49. Idaho.—State v. Allen, 131 P. 
1112, 23 Idaho 772. 

70 C.J. p 669 note 8. 

50. Mo.—State v. Dengel, 248 S.W. 
603. 

70 C.J. p 669 note 4. 

51. Ohio.—Creamer v. Payer, App., 
118 N.E.2d 883. 

Wash.— State v. Willis, 246 P.2d 827. 

40 Wash.2d 909. 

70 C.J. p 669 note 6. 
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52. Tex.—^Rudolph v. Price, Civ. 
App., 146 S.W. 1037. 

70 C.J. p 569 note 6. 

53. Kan.—Pellette v. Mann Auto 
Co., 226 P. 1067, 116 Kan. 16. 

70 CJ. p 669 note 7. 

54. Vt—State v. Truba, 93 A. 293, 
88 Vt 557. 

70 CJ. p 570 note 8. 

55. Mass.—^Di Rlenzo v. Goldfarb, 
163 N.B. 784, 257 Mass. 272. 

70 C.J. p 670 note 9. 

56. Pa.—Commonwealth v. Deysher, 
12 A.2d 492, 139 Pa.Super. 497. 

70 C.J. P 670 note 10. 

67- Tex.—Griffis v. Payne, 47 S.W. 

973, 92 Tex. 293. 

70 C.J. p 670 note 11. 

5& Wis.—Trzebietowski v. Jereski, 
149 N.W. 743, 159 Wis. 190. 

70 C.J. P 570 note 12 , 

59 , vt.—Foss V. Waite, 147 A. 351, 
103 Vt 260. 

70 C.J. P 570 note 14. 

1 60. U.S.—Chicago Rys. Co. v. 

' Kramer, Ill., 234 F. 245. 148 C.C.A. 

I 147. 

70 C.J. p 570 note 15. 

6L Neb.—^Pritchett v. Johnson, 97 
N.W. 223, 6 Neb. (Unoff.) 49. 

70 C.J. P 670 note 16. 

62. Mass.—^Fegan v. Quinlan, 152 N. 
B. 97, 256 Mass. 10. 

70 CJ. P 570 note 17. 

63. Conn.—State v. Colonese, 143 A. 
661, 108 Conn. 454. 

70 CJ. p 670 note 18. 

64. Md.—Symington v. Graham, 169 
A. 316, 165 Md. 441. 

N.J.—Raub V. Mutual Life Ins. Co. 
of New Tork, 18 A.2d 37, 126 N.J. 
Law 164. 

70 C.J. P 570 note 19. 

65. Ala.—^Bruce v. State, 123 So. 263, 
23 AlaApp. 127, certiorari denied 
123 So. 265, 220 Ala. 38. 

70 C.J. P 570 note 20. 

66. Tex.—^Pecos & N. T. Ry. Co. v. 
Bishop, Civ.App., 164 S.W. 305. 

70 CJ. P 670 note 21. 

67. Iowa.—Stokes v. Sac City, 136 
N.W. 207, 155 Iowa 334. 

70 C.J. P 670 note 22. 
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and its condition;®* where the inquiry is as to 
the occupancy of certain land,*® the condition of 
certain buildings,7® the rent of certain prenuses,7i 
or the character of a certain place where the 
question is as to certain things’® or a certain thuig. 
its existence,’® appearance,’® amount,” condition, 
or character;’® and where the question is as to 
a certain expression, statement, or conversation,*® 
a statement of a witness,®^ the reason for it, and 
a witness’ meaning in the use of a certain expres- 


actions of the witness himself;®® his reason for,*® 
or intention in,®® doing a certain action; his office 
in a company;®! the time allotted by witness to 
a certain task;®* the number in his family;®® his 
debts at a certain time;®* his interest in the oc¬ 
currence in question;®® his relations with accused 
in a criminal proceeding;®® the witness’ opinion;®’ 
the reasons for it®® or for a change in attitude;®® 
his ability to express an opinion;! and the time 
when the witness came to a certain conclusion.- 


sion.83 

The requirement of responsiveness has also been 
applied where the inquiry is as to certain actions 
and transactions;®® the reason for a certain ac¬ 
tion;®® the manner of a certain action; the 


The rule has also been applied as to whether or 
not the answer is responsive to an inquiry as to a 
particular custom or rule,® reputation,® a certain 
value® or difference in value.® 


S& Ala.— Pittman v. State, 93 So. 

42, 18 AlaApp. 447. 

70 C.J. P 570 note 23. 

69. Ala.— Ashford v. McKee, 62 So. 
879, 183 Ala. 620. 

70 C.J. P 570 note 24. 

70. Cal.—^Davis v. Connecticut Fire 
Ins. Co., 112 P. 549. 168 C. 766. 32 
L.R.A.,N.S., 604. 

70 C.J. P 570 note 25. 

71. Ala.—^Penney v. Warren, 115 So. 
16, 217 Ala. 120. 

70 C.J. P 570 note 26. 

72. Colo.—^Murphy v. Traynor, 135 
P.2d 230, 110 Colo. 466, 146 A-KR. 
1059. 

70 C.J. P 570 note 27. 

73. AIbl.—^A llen v. State, 92 So. 18, 
18 Ala.App. 346. 

70 C.J. P 670 note 28. 

74. Tex.—Walker v. Dickey, 98 S. 
W. 668, 44 Tex.Civ.App. 110. 

70 C.J. P 570 note 29. 

75. Iowa.— Roddy v. Gazette Co., 161 
N.W. 94, 179 Iowa 60. 

70 C.J. P 670 note 30. 

76. Cal.—^Kramm v. Stockton Elec¬ 
tric R. Co., 186 P. 623, 22 C.A. 737, 

70 C.J. P 670 note 81. 

77. Ga.—Southern Ry. Co. v. Small¬ 
wood, 106 S.B. 266, 26 Ga.App. 1 

70 C.J. P 670 note 32. 

78. Mo.—Osborne v. Wells, 249 S.W. 
706, 213 Mo.App. 319. 

70 CJ. p 670 note 33. 

79. Tex.—Cox v. State, 294 S.W. 664, 
107 Tex.Cr. 19. 

70 C.J. p 670 note 34. 

80. Ala.—Canty v. State, 191 So. 260, 
238 Ala. 384, reversed on other 
grounds Canty v. State of Alabama, 
60 S.Ct. 612, 309 U.S. 629, 84 KEd. 
988. 

Conn.—Grayblll v. Plant, 86 A.2d 238, 
138 Conn. 397. 

Ky._^Nlckell v. Stewart, 163 S.W.2d 

39, 291 Ky. 4. 

_^Evans v. Evans, 101 P.2d 179, 

44 N.M. 223. 

— State V. Norris, 86 S.E.2d 916, 
242 N.C. 47. 


Or.—McKinnon v. Chenoweth. 165 P. 

2d 944. 176 Or. 74. ^ ^ 

Pa_^Bigler v. Pittsburgh Railways 

Co., 117 A.2d 723, 383 Pa. 58. 

Tex._Pierce v. Baker, Civ.App., 143 

S.W.2d 681. error refused. 

Jones v. State, 220 S.W.2d 156, 
153 Tex.Cr. 345. 

Wash.—State v. O’Donnell, 81 P-a 
609, 195 Wash. 471. 

70 C.J. P 571 note 35. 

81. Ala.—^Ramsey v. Smith, 85 So. 
325, 138 Ala. 333. 

70 C.J. p 571 note 36. 

82 . Vt.—^Duprat V. Chesmore, 110 
A. 305, 94 Vt. 218. 

70 C.J. P 671 note 37. 

83. Cal.—^In re Snowball’s Estate, 
107 P. 698, 157 C. 301. 

70 C.J. p 571 note 38. 

84. Okl.—^Danner v. Chandler, 236 

P.2d 503, 205 Okl. 186. « ^ - 

Tex.—Grooms v. State, 278 S.W.2d 
309, 161 Tex.Cr. 524. 

70 C.J. p 571 note 89. 

85. Mass.—Quinn v. Standard Oil 
Co. of New York, 144 N.B. 63, 240 
Mass. 194. 

70 C.J. p 571 note 40. 

86. Ala.—Crews v. Threadgill, 85 
Ala. 334. 

70 C.J. P 671 note 41. 

87. Mich.—^People v. Meert, 121 N. 
W. 318, 157 Mich. 93. 

70 C.J. P 671 note 42. 

88. Ala.—American Sur. Co. of N. Y. 
V. Hooker, 58 So.2d 469, 36 Ala. 
App. 89, certiorari denied 68 So.2d 
478, 257 Ala. 238. 

Cal.—Newton v. Los Angeles Transit 
Lines, 237 P.2d 682, 107 CA-2d 624. 
Tenn,—Lasater Lumber Co. v. Hard¬ 
ing, 189 S.W.2d 683, 28 TenmApp. 
296! 

70 C.J. p 671 note 43. 

89 . Ill.—^People V. Melnick, 104 N. 
E. 1111, 263 Ill. 24. 

70 C.J. P 571 note 44. 


sa Tex.—^Ploegge v. Meyer, Civ. 

App., 172 S.W. 194. 

70 C.J. P 671 note 45. 
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91. Vt.—Smith r. Reynolds, 108 A. 
697. 94 Vt. 28. 

70 C.J. p 671 note 46. 

92. Vt.—State v. Williams, 111 A. 
701, 94 Vt. 428. 

70 C.J. p 571 note 47. 

93. Mo.—State ex rel. Dick & Bros. 
Quincy Brewery Co. v. Ellison, 229 
S.W. 1059, 287 Mo. 139. 

70 C.J. p 671 note 48. 

94. Tex.—^Taylor Bros. v. Hearn, 
133 S.W. 301, 63 Tex.Civ.App. 333. 

70 C.J. P 671 note 49. 

95 . Tex._St. Louis Southwestern 

Ry. Co. of Texas v. Waco Cotton 
Pickery, Civ.App., 146 S.W. 201. 

70 C.J. P 671 note 60. 

96. Tex,— 'Bowling v. State, 63 S.W. 
2d 469, 122 Tex.Cr. 7. 

70 C.J. P 671 note 61. 

97. N.J.—State v. Metalski, 185 A. 
351, 116 N.XLaw 643. 

70 C.J. P 671 note 52. 

98. , Ga.—St. Clair V. State, 107 S.E. 
667, 27 Ga.App. 43. 

70 C.J. P 671 note 53. 

99. Ind.—Silver v. Newcomer, 140 
N.B. 456, 80 Ind.App. 406. 

70 C.J. P 671 note 54. 

1. Md.—United R, etc.. Co. v. Cor¬ 
bin, 72 A. 606, 109 Md. 442. 

70 C.J. P 671 note 56. 

2. U.S.—^Kyner v. Portland Gold 
Mining Co., Colo., 184 P. 43, 106 C. 
C.A. 246. 

70 C.J, p 671 note 66. 

3. Tex.—^Houston & T. C. B. Co. v. 
Gray, Civ.App., 137 S.W. 729. 

70 C.J. P 671 note 67. 

4. —State v. Hooper, 37 P.2d 
52, 140 Kan. 481. 

1^0.—State V. Martin, 177 S.W.2d 
485. 

70 C.J. p 671 note 68. 

5. Cal.—^People v. La Macchla, 264 
p.2d 16, 41 C.2d 738. 

70 C.J. p 672 note 69. 

6. Ala.— Fleming v. Lunsford. 50 
So. 921, 163 Alsu 540. 

70 C.J. P 672 note 60. 



98 C. J. S# 

Definiteness of answer. It has been held suffi¬ 
cient ground to strike an answer that it is so in¬ 
definite as to be unresponsive.^ 

Form of answer. An answer should not be held 
unresponsive because of a mere mistake in the tense 
of a verb, where the meaning of the witness is ob¬ 
vious and the answer intended is responsive,* or 
because it is in form a statement that witness has 
already answered the question in a certain manner 
when the previous statement is responsive.^ Where 
a witness answers an indirect question by asking an¬ 
other, the answer will not be struck as not respon¬ 
sive.^® Interruptions by questions as to time, name 
of person, or any similar matter, having for their 
purpose clarity of understanding of the answer to 
a question submitted, do not deprive the complete 
answer of responsiveness.^^ 

Answer unresponsive in part. Where an answer, 
in addition to a responsive statement, contains a 
further statement not responsive to the question, the 
unresponsive matter may be stricken.^^ Partial un- 
responsiveness does not warrant striking the an¬ 
swer as a whole.i® Where an answer in response 
to an interrogatory was offered in evidence as an 
entirety, and a part that was not responsive was in¬ 
admissible for other reasons, the entire evidence was 
properly excluded.^^ 

Answer responsive to part of question. Where 
the inquiry is complicated and involves several ques- 
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tions in one, the answer of witness may be con¬ 
strued as referring only to part of such inquiry.^® 
Where a question was complex and the answer was 
responsive only to a part but the witness’ meaning 
was made clear by further answers to questions of 
the court, there was no error in refusing to strike 
the answer.!® 

Answer unresponsive hut relevant. Although it 
has been stated that an answer that is not respon¬ 
sive should be ruled out for that reason,!*^ it has 
been held that the fact that an answer may be un¬ 
responsive is not necessarily, nor at all in some cas¬ 
es, sufficient ground for its exclusion if it is com¬ 
petent evidence.!® Competent evidence, although 
voluntary and not evidence elicited by the party call¬ 
ing the witness, is entitled to no less credit than the 
latter.!® 

Who may object. An objection for lack of re¬ 
sponsiveness can be made only by the party exam¬ 
ining the witness;®® if the answer is proper evi¬ 
dence, the party who is examining the witness has 
the right to retain it if he chooses to do so,®! and 
it cannot be excluded on the objection of the adverse 
party.®® Where a party asks to have a part only 
of an answer struck, which is done, he is bound by 
the part which remains.®® 

An answer responsive to the question is not to be 
stricken at the request of the one asking the ques¬ 
tion.®^ 


7. Mass.—Jacobs v. Cromwell, 103 
N.E. 388, 216 Mass. 182. 

70 C.J. p 672 note 68. 

Answer lield not so indellnite as to 
be unresponsive 

Cal.—Dean v. Feld, 175 P.2d 278, 77 
C.A.2d 327. 

70 C.J. p 672 note 68 [a]. 

8 . Mont.—^Pearon v. Mullins, 98 P. 
660, 38 Mont. 46. 

70 C.J. p 672 note 66. 

9 . Tex.—^Moore v. Woodson, 99 S. 
W. 116, 44 Tex.Civ.App. 603. 

70 C.J. P 672 note 66. 

10. Iowa.—Bell v. Chicago, etc., B. 
Co., 37 N.W. 768, 74 Iowa 343. 

11 . Or._ V. Portland Tele¬ 

gram, 297 P. 860, 300 P. 850, 136 
Or. 474. 

12 . Ala,—^Lee v. State, 93 So.2d 767, 
265 Ala. 623. 

Ind.—Heinrich v. Ellis, 48 N.B.2d 96, 
118 Ind.App. 478. 

70 C.J. P 572 note 72. 

13. Ala.—^Robinson v. State, App., 
82 So.2d 815. 

CaL—^Bates v. Newman, 264 P.2d 197, 
121 aA.2d 800. 


Ga.—Guy F. Atkinson Co. v. Fimian, 
68 S,B.2d 236, 85 Ga.App. 200, re¬ 
versed on other grounds Fimian v. 
Guy P. Atkinson Co., 70 S.B.2d 762, 
209 Ga. 113. 

Wash.—Bussard v. Fireman’s Fund 
Indem. Co., 367 P.2d 1062, 44 Wash. 
2d 417. 

70 C,J. p 673 note 73. 

14. Tex.—Kennedy v. Upshaw, 1 S. 
W. 308, 66 Tex. 442. 

15. Mo.—^Baker v. J. W. McMurry 
Contracting Co., 223 S.'W. 45, 282 
Mo. 685. 

le. Cal.—People v. Brewer, 127 P. 
808, 19 C,A. 742. 

17. U.S,—Pilot Life Ins. Co. v. Wise, 
C.C.AGa., 61 P.2d 481. 

18. Cal.—Van Horn v. Southern Pac. 
Co., 297 P.2d 479, 141 CA-2d 528— 
Westman v. Clifton’s Brookdale, 
200 P.2d 814, 89 ClA.2d 307. 

Mass.—Commonwealth v. Taylor, 100 
N.E.2d 22, 327 Mass. 641—Com¬ 
monwealth V. McGarty, 82 N.E.2d 
603, 323 Mass. 435 —Maksymiuk v. 
Puceta, 181 N.B. 388. 279 Mass. 346. 
N’.j, —State V. Bleefleld, 178 A. 661, 
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115 N.J.Liaw 76, affirmed 181 A. 
168, 115 N.J.Liaw 559. 

N.C.—^In re Tatum’s Will, 65 S.B.2d 
351, 233 N.a 723. 

Tex.—Adams v. State, 225 S.W.2d 
668 , 166 Tex.Cr. 63, opinion sup¬ 
plemented 229 S.W.2d 64, 156 Tex. 
Cr. 63. 

70 CJ. p 573 note 78—22 C.J. p 158 
note 53 [d]. 

19. Ill.—^Roberts v. Garen, 2 Ill. 396. 

20. Ind.—^Heinrich v. Ellis, 48 N.E. 
2d 96, 113 Ind.App. 478. 

Iowa.—Miller v. Miller, 23 N.'W’.2d 
760, 237 Iowa 978—Cody v. Tol¬ 
ler Drug Co., 6 N,W.2d 824, 232 
Iowa 475. 

70 C.J. P 674 note 86. 

31- Cal.—Holzer v. Read, 13 P.2d 
697, 216 C. 119. 

70 C.J. P 674 note 87. 

32 . Iowa.—^In re Hoyt’s Estate, 163 
N.W. 430, 180 Iowa 1250. 

70 CJ. P 574 note 88. 

33 . N.T.—^People v. Wilkinson, 14 N. 
Y.S. 827. 

34. Ark.—Smith v. State, 210 S.W. 
2d 913, 213 Ark. 463. 
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§§ 354-355 WITNESSES 

I 354.- Reasons for Knowledge or Recol¬ 

lection 

It may be proper for a witness to state the basis of 
hl8 knowledge or recollection. 

It may be proper for a witness to state why a 
particular occurrence as to which he testifies was 
impressed on his memory,*5 by reference to an¬ 
other occurrence at the same timers in the nature 
of a remark or conversation to fix the time or 
sequence of an event by reference to an occur- 
rence2* jn the nature of a remark or report ;29 to 
state how he happened to observe a particular oc- 
currence.so or particular omission,*1 by reference 
to the remark or question of a third person or 
to state how he happened to know of a fact to which 
he testifies.** 

It has been indicated that the reasons for the 
witness’ knowledge or recollection should not be 
given on direct examination but should be reserved 
until the witness’ statement is challenged;*^ but it 
has been held that the witness may be asked on 
direct examination to specify the grounds for his 
recollection,** and that the trial court may, in its 
discretion, permit a witness on direct examination to 
testify as to facts and circumstances corroborative 
of his testimony.*® 


The practice of admitting statements of no evi¬ 
dential value except to show that the witness has 
good groimds for his recollection should be fol¬ 
lowed with caution,*'? and not obtain at all where 
the falsity of the statement cannot be detected, 
as where the witness refers to his unuttered thoughts 
which accompanied his observation of the occur¬ 
rence in question,*® or where the only substantial 
effect is to put in evidence the corroborative state¬ 
ment of the witness.** 

A witness may testify that his conclusion was 
confirmed by later events.®* 

I 355.-Impressions, Conclusions, Suppo¬ 

sitions, or Best Recollection 

While a witness Interrogated as to facts cannot state 
his suppositions or impressions, witnesses are not re¬ 
quired to give their testimony with absolute positiveness. 

A witness, interrogated as to facts, cannot state 
his impressions,®! conclusions,®* inferences,®* sup¬ 
positions,®® opinion,®* or understanding of a cer¬ 
tain matter,®* unless such answer is equivalent to 
a statement of the fact asked for,®’ or the question, 
unobjected to, calls for a conclusion of the wit¬ 
ness.®* Where the witness is asked to explain his 


as. Mich.—^Mulvena v. Alexander, 
270 N.W. 291, 278 Mich. 265. 

Minn.—Neeson v. Murphy, 277 N.W. 
916, 202 Minn. 234. 

N.H.—State v. Slocinskl, 197 A. 660, 
89 N.H. 262. 

70 C.J. p 675 note 99—23 C.J. P 29 
notes 94-96. 

26. Ala.—^Rials v. State, 101 So. 629, 
20 Ala.App. 228, certiorari denied 
Ex parte Rials, 101 So. 630, 211 
Ala. 615. 

70 C.J. P 675 note 1. 

27 . vt. —^Miller v. Pearce, 85 A. 620, 
86 Vt. 322, 43 Li.R.A.,N.S., 332. 

28. Tex.—^Poulter v. State, 157 S.W. 
166, 70 Tex.Cr. 197—Bice v. State, 
38 S.W. 803, 87 Tex.Cr. 88. 

29. Fla.—Jones v. State, 62 So. 899, 
66 Fla. 79. 

70 aj. p 675 note 4. 

30. Mich.—Angell v. Rosenbury, 12 
Mich. 241. 

70 C.J. p 676 note 6. 

31. Ind.—^Louisville, etc., R. Co. v. 
Hart, 28 N.E. 218, 2 Ind.App. 130. 

32. Ala.—^Birmingham Railway & 
Electric Co. v. Clay, 19 So. 309, 108 
Ala. 233. 

Ind.—^Louisville, etc., R. Co. v. Hart, 
28 N.B. 218, 2 Ind-App. 130. 

33. Pa.—Martin v. Philadelphia 
Gardens, 35 A.2d 317, 848 Pa. 232. 

70 C.J. P 575 note 8. 


34. Ala.—Hubbard v. State, 166 So. 

435, 27 Ala.App. 103. 

70 C.J. p 575 note 12. 

85. N.H.—State v. Slocinski, 197 A. 
660, 89 N.H. 262. 

Vt.—State V. Teitle, 90 A.2d 562, 117 
Vt. 190. 

36. Mass.—Commonwealth v. Gal¬ 
vin, 39 N.B.2d 666, 310 Mass. 733. 

37. Mo.—^Fulton v. Metropolitan St. 
R, Co.. 102 S.W. 47, 125 Mo.App. 
239. 

38. Mo.—^Pulton v. Metropolitan St. 

R. Co., supra. 

39 ^ Vt.—State v. Teitle, 90 A.2d 662, 
117 Vt. 190. 

Admissibility of prior statement by 
witness consistent with his pres¬ 
ent testimony generally see infra 
§ 648. 

40 . xJ.S.—^Hickey v. U. S., C.A,Pa., 
208 P.2d 269, certiorari denied 74 

S. Ct. 519, 347 U.S. 919, 98 L.Ed. 
1074, 

41. Ga,—^Morris v. Stokes, 21 Ga. 
552. 

70 C.J. p 675 note 16. 

Incompetence of witness to testify 
to: 

Pact of which he has no personal 
knowledge see supra § 52 et seq. 
Matter of which his knowledge Is 
so slight as to make testimony 
unreliable see supra § 62 et seq. 
Nonexistence of fact which might 
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have existed without his knowl¬ 
edge see supra § 53. 

42. Kan.—Da Lee v. Blackburn, 11 
Kan. 190. 

Ohio.—Grand Lodge A. O. XJ. W. v. 
Bunkers, 23 Ohio Cir.Ct. 487. 

43. Ala.—Crews v. Threadgill, 35 
Ala, 334. 

Md.—^American Stores Co. v. Her¬ 
man, 171 A, 54, 166 Md. 312. 

44 . Mo.—State v. Parris, 6 S.W.2d 
903. 

70 C.J. p 575 note 18. 

45. Md.—^American Stores Co. v. 
Herman, 171 A. 54, 166 Md. 312. 

70 C.J. p 575 note 19. 

46. Iowa.—Kelso v. Fitzgerald, 25 
N.W. 167, 67 Iowa 266. 

70 C.J. P 575 note 20. 

47. U.S.—^U. S. V. McNutt, C.A.I11., 
209 F.2d 150. 

70 C.J. p 676 note 21. 

48. Ill.—Chicago, etc., R. Co. v. 
Kirkland, 120 Ill.App. 272. 

70 C.J. p 676 note 22. 

XnsnraxLce in force 

In action against alleged partners 
for damages arising out of negli¬ 
gent operation of automobile, where 
trial judge asked one of the code¬ 
fendants if liability Insurance in the 
partnership name was in force at 
time of accident, answer In afllrma- 
tive was responsive evidence of con¬ 
tinued existence of partnership and 
not objectionable as a conclusion of 
law of the witness. 
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conduct he may give his reasons, whether they are 
founded on fact, fiction, or suspicion.^® 

Witnesses are not required to give their testimony 
with absolute positiveness.^o A witness who is not 
positive may make a statement of a fact to the best 
of his recollection or belief,®^ and his testimony 
should not be excluded because he uses, ''it is my 
impression,” "I think,” or a similar expression, 
where he means that he is testifying from the best 
of his recollection or an indistinct remembrance of 
facts within his personal knowledge.®^ Such an¬ 
swer is properly stricken when it appears to be 
merely a conjecture.®^ Although a witness has 
no distinct and independent recollection of a certain 
fact, he may testify to what was customarily true,®^ 
as, for example, his fixed habit in such cases in the 
course of the routine of his business, where what he 
did in the transaction was in accordance with that 
habit.®® Where a witness testifies positively to facts 
which may be within his personal knowledge, and 
the opposite party makes no inquiries to ascertain 
whether or not they are such, the court may assume 
that the witness speaks from such knowledge.®® 


§ 356 . Remarks of Witness 

Voluntary statements by a witness should be stricken. 

A voluntary statement by a witness, not respon¬ 
sive to a question, should be stricken.®^ Whether or 
not on an improper voluntary statement of a witness 
a mistrial should be declared is largely within the 
discretion of the trial judge.®® 

Where a question was proper and neither the 
court nor the examining counsel was at fault, error 
cannot be predicated on the fact that the witness 
gave an improper answer.®® The absence of such 
fault will be presumed,®® unless the witness is a 
party.® 1 Error cannot be assigned to particular 
answers which, standing alone, are improper but 
proper in connection with the entire testimony.®® 
While the mere fact that the answer of a witness 
is not responsive to a question does not require the 
granting of a mistrial,®® where the effect of an im¬ 
proper answer cannot be eliminated by an instruc¬ 
tion to disregard it, the party prejudiced is entitled 
to have a mistrial declared.®^ 


Mass.—^Bachand v. Vidal, 101 N.E.2d 
884, 328 Mass 97. 

49. Cal.—People v. Page, 83 P.2d 
77, 28 C.A.2d 643. 

50. Cal.—Quiroz v. Stuzane, 269 P. 
2d 103, 124 C.A.2d 534. 

—Carter v. Ray, 28 S.B.2d 361, 
70 Ga.App. 419. 

QuaUfted statement 

A witness testifying as to transac¬ 
tion wherein he participated is not 
limited to positive testimony but 
may qualify it. 

N.Y.—^Deutsch v. JEtas, Ins. Co., 68 
N.T.S.2d 624, reversed on other 
grounds 76 N.T.S.2d 162. 

JtLdgmeiLt 

In streetcar motorman’s action for 
injuries sustained in a crossing col¬ 
lision between streetcar and locomo¬ 
tive In Kansas, motorman’s testimo¬ 
ny on contested issue whether en¬ 
gine was standing or moving slowly 
forward when motorman started to 
cross tracks, to the effect that it 
appeared to him to be standing and 
in his judgment was standing, was 
competent. 

Mo.—^Eubank v. Kansas City Termi¬ 
nal Ry. Co., 142 S.W.2d 19, 346 Mo. 
436. 

51. Mo.—Corpus Juris cited in Un¬ 
ion Automobile Indemnity Ass’n v. 
Reiman, 171 S.W.2d 721, 726. 

70 C.J. P 676 note 23. 

52. U.S.—Semet-Solway Co. v. Wil¬ 
cox, C.C.A.Pa., 143 F. 839, certio¬ 
rari denied 26 S.Ct. 764, 202 U.S. 
617, 60 L.Bd. 1173. 

70 C.J. P 676 note 24. 


53. N.T.—Ryan v. People, 79 N.T. 
593. 

70 C.J. p 576 note 25. 

54. U.S.—Middlesex & B. St. Ry. Co. 
V. Egan, Ma.ss., 214 F. 747, 131 
C.C.A. 63. 

70 C.J. p 576 note 26. 

55. Ga.—^Leonard v. Mixon, 23 S.B. 
SO, 96 Ga. 239, 51 Am.S.R. 134. 

Tex.—^Davie v. Terrill, 63 Tex. 105. 
66. N.Y.—Fassin v. Hubbard, 55 N. 
Y. 465. 

70 C.J. p 576 note 28. 

57. Minn,—^Briggs v. Chicago Great 
Western Ry. Co., 80 N.W.2d 625, 
248 Minn. 418. 

Okl.—Bullock V. State, 253 P.2d 197, 
96 Okl.Cr. 292—^Brooksher v. State, 
251 P.2d 200, 96 Okl.Cr. 181— 
Puncan v. State, 207 P.2d 324, 89 
Okl,Cr, 326—^Tucker v. State, 204 
P.2d 540, 89 Okl.Cr. 30. 

Or.—Corpus Juris quoted lu State v. 
Cunningham, 144 P.2d 303, 315, 173 
Or. 25. 

70 C.J. p 677 note 40. 

58. U.S,—bobel v. American Aii> 
lines. aA.N.Y., 192 P.2d 217, cer¬ 
tiorari denied 72 S.Ct. 558, 342 U.S. 
945, 96 L.Ed. 703. 

Ga.—Walker v. Smith, 74 S.E.2d 874, 
87 Ga.App. 617—Georgia Power Co. 

V. Watts. 192 S.B. 493, 56 Ga.App. 
322. 

Ky.— F?. u V. Commonwealth, 248 S. 

W. 2d 417. 

Mo._Curtis V. Fruin-Colnon Con¬ 

tracting Co., App., 270 S.W.2d 
537 —Lithegner v. City of St. Louis, 
App., 125 S.W.2d 925—Scharff v. 
Standard Tank Car Co., 264 S.W. 
66, 214 MoA.pp. 658. 
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N.Y.—^Hughes v. Wilson Sullivan 
Co.. 24 N.Y.S.2d 534. 261 App.Div. 
39. 

Or.—Corpus Juris quoted in State v. 

I Cunningham, 144 P.2d 303, 315, 173 
Or. 25. 

Tenn.—^Pots v. Leigh, 15 Tenn.App. L 
70 C.J. p 677 note 42. 

XTo hard and fast rule can be laid 
down as to when a voluntary state¬ 
ment from a witness is of such a 
nature as to preclude the possibility 
of a fair trial by improperly in¬ 
fluencing the jury, but each state¬ 
ment must be considered in the light 
of its attending circumstances and 
the question propounded. 

U.S.—^Beck V. Wings Field, Inc., C. 

CA-Pa.. 122 P.2d 114. 

Mich.—Secrist v. City of Detroit, 300 
N.W. 137, 299 Mich. 393. 

69- Cal.—^People v. Salinas, 277 P. 

2d 931, 129 aA.2d 47. 

Ky.—Commonwealth v. Hall, 203 S. 

W.2d 76, 305 Ky. 96. 

70 C.J. p 676 note 83. 

ea Vt.—^Frary v. Gusha, 9 A. 649, 
59 Vt 257. 

6L Vt.—^Holman v. Edson, 69 A. 
143, 81 Vt 49, 15 Ann.Cas. 1089. 

62. Mich.—Sanford v. Houghton, 
150 N.W. 334, 184 Mich. 44. 

63. Tex.— Walker v. Texas Bmp. 
Tnft, Ass’n, 291 S.W.2d 298. 

64. U.S.—Nalls v. U. S., C.A.Tex., 
240 P.2d 707. 

N.Y.—^People V. Trinchillo, 163 N.Y. 
S.2d 686, 2 A.D.2d 146. 

Nadler v. WiUen, 190 N.Y.S. 677. 
70 C.J. P 676 note 37. 
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§ 357 WITNESSES 

§ 357 . Refreshing Memory 

a. In general 

b. Oral statement by counsel to refresh 

recollection of witness 

a. In Oeneral 

A witness who does not recollect or Is not certain 
about matters concerning which he Is called on to testify 
may be permitted to refresh his memory. 

A witness who does not recollect or is not certain 
about matters concerning which he is called on to 
testify may be permitted to refresh his memor}'®^ 
and then testify as to those matters^s where his 
memory is so refreshed that he is able to testify to 
the facts from a present and independent recollec¬ 
tion, apart from the source of refreshment.®*^ More¬ 
over, as discussed infra § 358 c, a witness who has 
no present recollection of the transaction may be 
permitted to testify on the basis of a writing which 
is a proper record of his past recollection. The fact 
that the witness’ memory is not too clear and that 
his records are incomplete goes to the weight of 
his testimony and not to its admissibility.®® 

Obviously, it is immaterial whether or not a 
witness’ recollection is refreshed where, even though 
it is refreshed, his testimony is inadmissible.®® Re¬ 


freshing the memory of a witness is not impeach¬ 
ing*^® or contradicting*^^ him. A witness who has 
testified may be permitted to correct an error in 
his testimony after refreshing his memory and 
where a witness is at first uncertain as to the 
date of an occurrence, but is subsequently able, aft¬ 
er having his recollection freshened, to fix the date, 
his testimony is not to be ruled out as inconsistent 
or contradictory.*^® 

Expert zeitness. It is said that there is no reason 
for refreshing the recollection of a witness testif\- 
ing as an expert.*^^ 

Discretion of court The refreshing of a witness’ 
memory is a matter restingr largfclv in the discretion 
of the trial court.**® 

On or off zvitness stand. A witness may refresh 
his memory at*^® or before*^*^ the trial, in or out of 
court,*^8 or on,*^® before going on,®® or after hav¬ 
ing been withdrawn from,®l the witness stand. 

Recollection revived and past recollection recorded 
in general. The modern authorities tend to make a 
sharp distinction between recollection revived and 
past recollection recorded.®^ “Recollection revived” 
means that the witness has no unaided independent 
memory sufficient to enable him to testify as to the 


65. Ky.—^Blair & Fratise Const. Co. 

V. Allen, 65 S.W.2d 78, 251 Ky. 
366. ^ , 

Iklo._Voyles v. Columbia Terminals 

Co., App., 223 S.W.2d S70. 

70 C.J. P 577 note 43. 

Weight of testimony of witness 
whose memory has been refreshed 
see Evidence § 1026 et seq. 

The purpose of refreshing recoUec*. 
tion of a witness Is to enable both 
witness and his present testimony to 
be put fairly and In their proper 
light before jury. 

Cal.—^People v. Zammora, 162 P.2d 
180. 66 C.A2d 166. 

66. Ky.—Blair & Franse Const. Co. 
V. Allen. 65 S.W.2d 78, 251 Ky. 366. 

Miss.—^Westmoreland v. State, 177 
So. 273. 

Ii^o.—Voyles v. Columbia Terminals 
Co., App., 223 S.W.2d 870. 

—Jackson v. Pioneer Adhesive 
Works, 40 A.2d 634, 132 N.J.Law 
397. 

Okl.—^Bowers v. State, 34 P.2d 292, 66 
Okl.Cr. 111. 

Pa.—Commonwealth v. Woods, 79 A. 

2d 408, 366 Pa. 618. 

70 C.J. P 678 note 44. 

67. XJ.S.—^Flannagan v. TJ. S„ C.C.A. 
Cal.. 146 F.2d 740. 

_Voyles V. Columbia Terminals 

Co., App., 223 S.W.2d 870. 

Pa.—Nestor v. George, 46 A.2d 469, 
354 Pa. 18. 


Commonwealth v. Smith, 115 A. 
2d 782, 178 PaSuper. 251. 

70 C.J. p 578 note 45. 

68. D,C.—^Abramowilz v. Bryant, 
Mun.App., 86 A.2d 109. 

69. Ga.—Schmid v. State, 40 S.E.2d 
134, 77 Ga.App. 623. 

N.J,—State V. Grulick, 114 A. 547, 96 
N.J.Law 202. 

70- Mo.—Corpus Juris cited in Voy* 
les V. Columbia Terminals Co., 
App., 223 S.W.2d 870. 874—Coats v. 
Old, 167 S.W.2d 652, 237 Mo.App. 
353. 

70 C.J. p 578 note 49. 

Impeachment or contradiction of wit¬ 
ness generally see infra § 458 et 
seq. 

71. Mo.—Corpus Juris cited in 
Voyles V. Columbia Terminals Co., 
App., 223 S.W.2d 870, 874. 

Tex.—Latham v. Jordan, Com.App., 
17 S.W.2d 805. 

72. D.C.—^Ritzman v. XT. S., 55 App. 
D.C. 194, 3 F.2d 718. 

70 C.J. p 578 note 61. 

73. Pa.—Saulnier v. Keech, 96 Pa. 
Super. 127. 

74. Mo,—Kansas City Southern By. 
Co. V. Second Street Improvement 
Co., 166 S.W. 296, 256 Mo. 386. 

76. XJ.S.—^Thomas v. XT. S., C.A.Ariz., 
227 F.2d 667, certiorari denied 76 
S.Ct. 194, 350 XJ.S. 911, 100 L.Ed. 
799—Beatz v. XT. S., C.A.N.a, 203 
F.2d 652. 


Mo.—State v. Bradley, 234 S.W.2d 
556, 361 Mo. 267—State V. Merrell. 
263 S.W. 118. 

Corpus Juris cited in Voyles v. 
Columbia Terminals Co., App., 223 
S.W.3d 870, 871. 

XJtah.—^Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 90 Utah 678. 
70 C.J. p 578 note 53. 

76. Ind.—Thomas v. State, 2 N.E. 
808, 103 Ind. 419. 

77. Ind,—Thomas v. State, supra. 

7a N.J.—State v. Kwiatkowski, 85 

A. 209, 83 N.J.Law 650. 

I Wash.—^McCoy v. Courtney, 190 P.2d 
732, 30 Wash.2d 125. 

79. N.J.—State v. Kwiatkowski, 85 
A. 209, 83 N.J.Law 650. 

Okl.—^First State Bank of Mangum 
V. Lock. 237 P. 606, 113 Okl. 30. 

80. Wash.—State v. Paschall, 47 P. 
2d 16. 182 Wash. 304. 

70 C.J. p 678 note 61. 

81. Ky.—Howard v. Commonwealth, 
200 S.W. 29, 178 Ky. 844. 

j^Io.—State V. Henson, 234 S.W. 832, 
290 Mo. 238. 

70 C.J. p 678 note 62. 

82. Ariz.—^Kinsey v. State, 65 P.2d 
1141, 49 Ariz. 201. 

<<Beoollection in general” means 

that the occurrence is still clear and 
fresh in the memory of the witness 
and he can testify thereto without 
the aid of extraneous matters. 

Ariz.—^Kinsey v. State, supra. 
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occurrence, but that extraneous matters, such as a 
memorandum, so revive his memory that he can 
thereafter testify to the occurrence from his in¬ 
dependent recollection thereof.^^ ^Tast recollection 
recorded” is a memorandum which is a correct 
record of the occurrence and of the witness* past 
memory thereof, although it does not revive the 
witness* memory and enable him to testify as to 
the occurrence from his present independent recol- 
lection.84 The distinction between these two types 
of recollection is amplified and the relative rules 
with respect to their use are discussed infra § 358 
in connection with the discussion of the use of a 
writing to refresh the recollection of a witness. 

b. Oral Statement by Counsel to Refresh Recol¬ 
lection of Witness 

It is within the discretion of the court to permit coun- 
sel to frame his questions so as to refresh the recollection 
of the witness, and counsel may be permitted to read to 
the witness his prior statement or testimony for this 
purpose. 


It is within the discretion of the court to permit 
counsel to frame his questions so as to refresh the 
memory of the witness,^® as by directing his atten¬ 
tion to portions of a conversation which occurred 
several years before,^® or to a fact, event, or cir¬ 
cumstance that may enable him to recollect the fact 
sought to be proved. On the other hand, where 
the answer to a question asked for the purpose of 
refreshing the memory of a witness would be other¬ 
wise inadmissible, the court, in its discretion, may 
sustain an objection to the question;®^ it is not in 
error in doing so where the matter inquired about 
does not seem in any way to refresh the memory 
of the witness and the answer to the question 
should be excluded where, although the question 
may be proper, the answer is unnecessary, for the 
purpose of refreshing the memory of the witness.^^ 

It is permissible, for the purpose of refreshing 
the recollection of a witness, to read or repeat to 
the witness statements previously made®i or testi¬ 
mony formerly given®- by him, particularly where 


83- U.S.—U. S. V. Riccardi, C-A.N'. 
J 174 P.2d S82, certiorari denied 
69 S.Ct. 1619, 337 U.S. 941, 93 L.Bd. 
1746. 

Arlz.—Kinsey v. State, 66 P.2d 1141, 
49 Arlz. 201. 

N.D.—State v. Braatlien, 43 N.W.2d 
202, 77 N.D. 309. 


84. U.S.—^U. S. V. Hiccardl, C.A.N.J., 
174 F.2d 883. 

Arlz.—^Kinsey v. State, 65 P.2d 1141, 
49 Arlz. 201. 

85- U.S.—^Taylor v. U. S., C,C.A,Cal., 
142 F.2d 808, certiorari denied 66 
S.Ct 66, rehearing denied 65 S.Ct. 

113 _u. S. V. Graham, C.C.A,N.Y., 

102 P.2d 436, certiorari denied Gra¬ 
ham V. U. S., 69 S.Ct 1041, 307 U, 
S. 643, 83 D.Ed. 1524, rehearing 
denied 60 S.Ct 68, 308 U.S. 632, 
84 LBd. 626, certiorari denied Heed 
V. xi. S., 69 S.Ct 1041, 307 U.S. 
643, 83 L..Ed. 1524. . « o. 

Ala.—Brlnghurst v. State, 20 So. 2d 
886, 81 Ala.App. 608. 

Iowa.— State v. Billherg, 296 N.W. 

396, 229 Iowa 1208. 

Ohio.—Gibson v. Johnson, 42 N.B.2d 
689, 69 Ohio App. 19. 

Okl.—^Melton v. State, 47 P.2d 195, 
57 Ohl.Cr. 67. 

70 C.J. P 679 note 64. 

Refreshing memory: 

By leading questions see supra 9 
334. 

On cross-examination see infra S 
409. 

The usual manner in which to re¬ 
fresh a witness' memory by a 
iug is to show It to him and see If it 
can awaken a present recollection of 

the facts in his mind. . oa 

_State V. Chickering, 89 A.2d 

*206, 97 N.H. 368. 

98 C.J.S.—6 


Idsconduct of prosecution is not 
shown by its request that court per¬ 
mit it to direct witness' attention 
to prior statements. 

U.S.—^U. S. V. Amorosa, C.C.A.N.J., 
167 P.2d 696. 

86. Kan.—State v Tawney, 112 P. 
161, 83 Kan. 603. 

87. Kan.—Sanders v. Sitton, 292 P. 
2d 1099, 179 Kan. 118. 

Nf.Y,—People v. De Salvo, 294 N.T.S. 

87, 250 App.Div. 292. 

70 C.J. p 679 note 66. 

88. N.T.—^Avery v. IVTattice, 9 N.T. 
S. 166, affirmed 30 N.B. 1162, 132 
N.T. 601. 

89. Tex.—^Long v. State, 127 S.W. 
651, 69 Tex.Cr. 103, Ann.Cas.l912A 
1244. 


, Mich.—^Radley v. Seider, 58 N.W. 
366, 99 Mich. 431. 

, U.S.—Palm V. New York, N. H. 
& H. R. Co., C.A.N.Y., 200 F.2d 67. 
a,—^Pruitt V. State, 168 So. 149, 
232 Ala. 421. 

•k.—Newell v. Arlington Hotel Co.. 
262 S.W.2d 611, 221 Ark. 215. 

j,_^People V. MacEwing, 288 P.2d 

267, 46 C.2d 218, 

People V. Horowitz, 161 P.2d 833, 
70 C,A.2d 676—People v. Page. 83 
P.2d 77, 28 CJl.2d 642. 

Ich.—^Higdon v. Kelley, 63 N.W. 2d 
692, 339 Mich. 209—People v. Nan- 
kervis, 46 N.W.2d 592, 330 Mich. 17. 

y._^People v. Ferraro, 65 N.B.2d 

861, 293 N.Y. 61. 

People V, Portese, 108 N.Y.S.2d 
471, 279 App.Div. 63. 
bdo—Rhude v. Ed. G. Koehl, Inc., 
88 N.B.2d 269, 85 Ohio App. 223. 
jx.—Henderson v. State, 192 S.W.2d 
273, 149 Tex.Cr. 160 —Whitaker v. 
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state, 174 S.W.2d 975. 146 Tex.Cr. 
326. 

70 C.J. p 579 note 70, p 1027 note 22. 
Statement secured by abuse of proc¬ 
ess 

In criminal prosecution, permitting 
use of sworn testimony, given under 
subpoena to appear before grand 
jury, although grand jury was not 
in session, subject to test of volun¬ 
tariness to "refresh" their memories, 
and refusal to permit Inquiry as to 
sufficiency of subpoena, was not er¬ 
ror. 

N.X—State v. W. U. Tel. Co., 97 A2d 
480, 12 N.J. 468, appeal denied W. 
U. Tel. Co. V. State of N. J., 74 S. 
Ct. 124, 346 U.S. 869, 98 L..Bd. 379. 
Memoraudnm in accused’s possession 
Where prosecuting attorney was 
by accused denied the use of memo¬ 
randum written by state's witness 
and in accused's possession to re¬ 
fresh witness’ memory as to contents 
thereof, prosecuting attorney was 
properly permitted to refresh wit¬ 
ness' memory by reading to him affi¬ 
davit which was based on memoran¬ 
dum and signed by witness. 

Cal.—^People v. Horowitz, 161 P.2d 
833, 70 C.A2d 675. 

Witness unable to read 
Trial court did not err In having 
counsel read aloud to witness, who 
could not see to read it, his affidavit 
which was filed in support of motion 
for new trial. 

Cal.—^People v. Horowitz, supra. 

92. Ala.—^Woodard v. State, 44 So. 
2d 241, 253 Ala. 259. 

Jarrell v. State, 60 So.2d 767, 35 
Ala.App. 266, reversed on other 
grounds 50 So.2d 774, 255 Ala. 128, 
affirmed 60 So.2d 776, 255 Ala. 209. 
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it appears that he is trying to evade questions** 
or is unfriendly toward the party calling him as a 
witnessS^ and such party is surprised by his testi¬ 
mony.** When the court, in the trial of a crim¬ 
inal case, is convinced that a witness is “convenient¬ 
ly forgetful” of matters to which he testified before 
the grand jury, the trial judge is justified on his 
own motion in having the previous testimony read 
to the witness, not in the presence of the jury, and 


again placing him on the stand.** 

It is not proper, under the guise of seeking to re¬ 
fresh the recollection of the witness, to iinpeach 
one’s own witness*^ or to bring to the attention of 
the court and juiy prejudicial, inadmissible, state¬ 
ments allegedly made by the witness.** Error is 
committed where the refreshing material is delib¬ 
erately used for purposes not material to the issues, 
but to arouse the passions of the jurors,** or 


CaL—People v. Darby, 250 P.2d 743, 
114 C.A.2d 413, appeal dismissed 73 
S.Ct. 833, 346 U.S. 937, 97 L.Ed. 
1364—People v. Horowitz, 161 P.2d 
833. 70 C.A*2d 67 S--Matteoni v. Pa- 
clftc Gas & Elec. Co., 127 P.2d 674. 

63 C.A.2d 360—People v. Allen, 118 
P 2d 927, 47 C.A.2d 735—People v. 
Nobles. 113 P.2d 651, 44 C.A.2d 422 
—^People V. Page, 83 P.2d 77, 28 C. 
A.2d 643. 

Ga.— Ethridge v. State, 136 S.E. 72, 
163 Ga. 186. „ 

Iowa.— Corpus Juris cited iu State v. 
Holder, 20 N.W.2d 909. 914, 237 
Iowa 72—State v. Billberg, 296 N. 
W. 396, 229 Iowa 1208—State v. 
Neville, 293 N.W. 560, 228 Iowa 
1225. 

Ky._Poyner v. Commonwealth, 120 

S.W,2d 649, 274 Ky. 813. 

Mo.—Ridenour v. Duncan, 291 S.w. 
2d 900. 

N.J.—Ciardella v. Parker, 77 A.2d 
496, 10 K.J.Super. 637. 

—State v. Peacock, 72 S.E,2d 
612. 236 N.C. 187—State v. Coffey, 
187 S.E, 754, 210 N.C. 561. 

Tex.— Secrist v. State, 97 S.W.2d 196, 
131 Tex.Cr. 182—^Ragsdale v. State, 
72 S.W.2d 257, 126 Tex.Cr. 538— 
Gatlin V. State, 217 S.W. 698, 86 
Tex.Cr. 339. ^ 

70 C.J. P 579 note 71, p 689 note 21. 

Testimony before grand jury 

(1) The testimony of a witness be 
fore the grand jury may be read to 
him for the purpose of refreshing his 
recollection. 

^al.—People v. Curtis, 98 P.2d 228, 
36 C.A.2d 306. 

_^People V. Ferraro, 65 N.E.2d 

861, 293 N.Y. 61. 

Application of Scro, 108 N.T.S.2d 
305, 200 Misc. 688. 

(2) The bald fact that words used 
to refresh the memory of a witness 
are found in the records of a grand 
jury Is not a valid objection there- 

U.g._S. V. Socony-Vacuum Oil 

Co.. Wis., 60 S.Ct. 811, 310 U.S. 150, 
84 L.Ed. 1129, rehearing denied So¬ 
cony-Vacuum Oil Co. V. U. S., 60 
S.Ct. 1091, 310 U.S. 658, 84 L.Ed. 
1421 and U. S. v. Socony-Vacuum 
Oil Co., 60 S.Ct. 1091, 310 U.S. 658. 
84 L.Ed. 1421. 

(3) The permitting of the district 
attorney in a criminal trial to re¬ 


fresh the memory of a witness by 
reading to him on the stand his tes¬ 
timony before the grand jury is not 
improper as an impeachment of the 
witness. 

Cal.—People v. Darby, 250 P.2d 743, 
114 C.A.2d 412, appeal dismissed 
73 S.Ct 883, 345 U.S. 937, 97 L.Ed. 
1364. 

(4) Extent of preliminary back¬ 
ground necessary to support use of 
grand jury minutes in trial for pur¬ 
pose of reading to trial witnesses 
their testimony before grand jury for 
purpose of refreshing memory is 
matter within trial judge’s discre- 

.XJ. S. V. Weinberg, C.A.Pa., 226 
F.2d 161. 

Variance between present and prior 
testimony 

(1) The refreshing of the recollec¬ 
tion of a witness by reading to him 
on direct examination former testi¬ 
mony given by him is permissible, 
where there Is a present absence of 
recollection or where there is an ap¬ 
parent variance between present tes¬ 
timony and prior testimony or state¬ 
ments and reference to former t^U- 
mony Is for purpose of giving him 
an opportunity to correct or explain 
former testimony. 

Cal._^People v. Zammora, 152 P.2d 

180, 66 C.A.2d 166 —People v. Allen, 
118 P.2d 927, 47 C.A.2d 736. 


Mich.— People v. Nankervis, 46 N.W. 

2d 592, 300 Mich. 17. 

70 C.J. p 680 note 72. 

94. Cal.—People v. Page, 83 P. 2d 77, 
28 C.A.2d 642. 

D.C.—^Toung V. U. S., 214 P.2d 232, 
94 U.S.APP.D.C. 62. 

Iowa.—State v. Holder, 20 N.W.2d 
909, 237 Iowa 72. 

La.—Istrouma Mercantile Co. v. 
Northern Assur. Co., Limited, of 
London, 165 So. 11, 183 La. 855. 
Mich.—^People v. Nankervis, 46 N.W. 

2d 592, 300 Mich. 17. 

70 C.J. P 580 note 73. 

95. U.S.—^Presley v. U. S., C.C.A.Cal., 
148 P.2d 634. 

Ala.—Jarrell v. State, 50 So.2d 767, 
36 Ala.App. 266, reversed on other 
grounds 60 So.2d 774, 255 Ala. 128. 
See also 50 So.2d 776, 255 Ala. 209. 
Ariz.—Cochrane v. State, 59 P.2d 658, 
48 Ariz. 124. 

Ark.—^Missouri Pac. R. Co. v. Sulli¬ 
van, 122 S.W.2d 947, 197 Ark. 360. 
Iowa.—State r, Billberg, 296 N.W. 

396, 229 Iowa 1208. 

Ky,—^Denham v. Commonwealth, 196 
S.W.2d 874, 303 Ky. 28. 

Utah.—Morton v. Hood, 148 P.2d 434, 
105 Utah 484. 

70 C.J. p 680 note 74. 

96. U.S.—Jelke v. U. S., Ill., 255 P. 
264, 166 aC.A. 434. 


(2) In prosecution of hotel clerk 
for contributing to delinquency of a 
minor by permitting her to be 
tered and spend the night in hotel 
with a sailor, not her husband, where 
minor testified that she did not re¬ 
member persons that evening getting 
keys from or leaving keys with de¬ 
fendant, exclusion of minor's testi¬ 
mony taken at preliminary hearing 
and offered for purpose of refresh¬ 
ing her recollection was not error 
where questions and answers at pre¬ 
liminary hearing and trial were sub¬ 
stantially the same. 

Cal.—People v. Reznick, 171 P.2d 962, 
76 C.A.2d 832. 

93. Ark.—Cooley v. State, 211 S.W. 

2d 114, 213 Ark. 503. 

Cal.—^People v. Page, 83 P.2d 77, 28 
C.A.2d 642. 

Iowa.—State v. Billberg, 296 N.W. 
396, 229 Iowa 1208. 
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97 . Cal.—^People v. Zammora, 162 P. 
2d 180, 66 C.A.2d 166. 

Mo._Voyles v. Columbia Terminals 

Co., App., 223 S.W.2d 870. 

Questioning own witness as to prior 
contradictory statements for pur¬ 
pose of impeachment see Infra § 
678. 

93. Cal.—Skelton v. Fekete. 261 P.2d 
339, 120 C.A.2d 401. 

Ga.—Whitaker v. State, 84 S.B.2d 
499, 199 Ga. 344. 

Mo.—State v. Gregory, 96 S.W.2d 47, 
339 Mo. 133. 

N.H.—State V. Chlckering, 89 A.2d 
206, 97 N.H 868. 

70 C.J. p 690 note 26. 

99. U.S.—U. S. V, Socony-Vacuum 

Oil Co., Wis., 60 S.Ct. 811, 310 U.S. 
160, 84 L.Bd. 1129, rehearing de¬ 
nied Socony-Vacuum Oil Co. v. U. 
S., 60 S.Ct 1091, 310 U.S. 658, 84 
L.Ed. 1421 and U. S. v. Socony- 
Vacuum Oil Co., 60 S.Ct. 1091, 310 
U.S. 668, 84 UEd. 1421. 
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where, under the guise of refreshing the recollec¬ 
tion of the witness, the prior statement or testimony 
is introduced as evidence.^ 

In view of these dangers in the oral refreshment 
of the recollection of the witness, the matter rests 
largely in the sound discretion of the trial judge 
and, the court may, in its discretion, exclude a ques¬ 
tion as to previous statements or testimony of the 
witness.^ A party is not entitled to refresh the 
recollection of a witness by calling his attention to 
prior statements where the party is not surprised by 
the testimony of the witness and the effect of the 
inquiry would be to bring before the jury prior 
hearsay statements of the witness on the very issue 
on which the case turns and where a party has 
been afforded full opportunity to refresh the recol¬ 
lection of a witness in the absence of the jury by 
directing his attention to his testimony at a former 
trial, and the witness has answered that his recol¬ 
lection is not refreshed by such testimony, the party 
is not entitled to attempt to refresh the memory of 
the witness in the same way in the presence of the 
jury.5 

There is some early authority that prior state¬ 
ments or testimony may not be used to refresh the 
recollection of the witness unless the prior state- 


WITNESSES §§ 357-358 

ments were made or the testimony given substantial¬ 
ly contemporaneously with the events which they re¬ 
late;® but the later authorities indicate that this is 
a matter resting in the discretion of the trial court 
and that it is not error to permit the memory of the 
witness to be refreshed by testimony given more 
than a year after the event J 

§ 358.-With Memoranda or Other Writ¬ 

ings Generally 

a. In general 

b. Use of writing to revive present in¬ 

dependent recollection 

c. Use of writing as record of past recol¬ 

lection 

d. Application of rules to particular writ¬ 

ings 

a. Il, General 

The use of a writing or memorandum by a witness 
during his examination for the purpose of refreshing his 
recollection rests largely in the discretion of the trial 
court. 

The use of a memorandum or writing by a wit¬ 
ness during his examination to revive or refresh 
his recollection rests largely in the discretion of the 
trial court.® It has been indicated that the rules of 


1. D.C.--Toungr V. U. S.. 214 F.2d 
232, 94 U.S.App.D.a 62, 

N.J.—Clardella v. Parker, 77 A,2d 496, 
10 N.J.Super. 537. 

N.T.—^People v. Greenwood, 139 N.T. 
S.2d 654, affirmed 182 N.B.2d 808, 
809 N.T. 926. 

2. tr.S.— ^tr. S. V. Socony-Vacuum Oil 
Co., Wis., 60 act. 811, 310 U.S. 
150, 84 li.Ed. 1129, rehearing denied 
Socony-Vacuum Oil Co. v. U. S., 
60 act. 1091, 310 U.a 658, 84 L. 
Ed. 1421 and U. S. v. Socony-Vac¬ 
uum Oil Co., 60 act. 1091. 310 IT.S. 
658, 84 L.Ed. 1421. 

Mich.—Higdon v. Kelley, 63 N.W.2d 
692, 339 Mich. 209. 

Vestlttony read to witness by oouxt 
In conspiracy prosecution, trial 
judge's straightforward reading to 
trial witnesses of requested portions 
of witness* testimony before grand 
Jury for purpose of refreshing such 
witness’ recollection did not consti¬ 
tute €Ln abuse of discretion. 

U.S.—U. a V. Weinberg, C.A.Pa., 226 
P.2d 161. 

3. Tex.—^Lacy v. State, 128 S.W.2d 
1166, 137 Tex.Cr. 362, certiorari 
denied 60 S.Ct 87, 308 U.S. 651, 84 
L.Bd. 463. 

Utah.—Woodward v. Spring Canyon 
Coal Co., 63 P.2d 267, 90 Utah 678. 
70 C.J. p 580 note 76. 

4. N.Y.—People v. Cascia, 181 N.Y.S. 
865, 191 App.Dlv. 876. 


Utah.—State v. Dunkley, 89 P.2d 
1097, 85 Utah 646. 

70 C.J. p 680 note 77. 

6. Tex.—Willis V. State, 90 S.W. 

' 1100, 49 Tex.Cr. 139. 

6. U.S.—Putnam v. U. S., N.H., 16 S. 
Ct. 923, 162 U.S. 687, 40 L.Ed. 1118. 

Nardl v. U. S., C.C.A.Mich., 13 F. 
2d 710. 

Time writing xnade as affecting its 
use to refresh recollection of wit¬ 
ness or as record of past recollec¬ 
tion see infra § 360 b. 

7- U.S.—^U, S. V. Socony-Vacuum Oil 
Co., Wis., 60 S.Ct. 811, 310 U.S. 
150, 84 L.Bd. 1129, rehearing de¬ 
nied Socony-Vacuum Oil Co. v. U. 
a, 60 act 124, 308 U.S. 540, 84 ] 
L.Ed. 455, rehearing denied 60 S.Ct j 
1091. 310 U.S. 658, 84 L.Ed, 1421 
and U. S, v. Socony-Vacuum Oil 
Co., 60 act 1091, 310 U.S. 668, 84 
L.Ed. 1421. 

Wtltteii statement made before tri¬ 
al by one witness was properly used 
to refresh her recollection. 

U.S.—^Plough V. Baltimore & O. R. 
Co., C.C.A.N.Y., 164 P.2d 264, cer¬ 
tiorari denied 68 S.Ct 740, 333 U. 
a 861, 92 L.Ed. 1140, Baltimore 
& O. R. Co. V. Hanson, 68 S.Ct 740, 
333 U.S. 861, 92 L.Ed. 1140, Balti¬ 
more & O. R. Co. V. Lynch, 68 S. 
Ct 740, 333 U.S. 861, 92 L.Ed, 1140, 
and Baltimore & O. R. Co. v. Van 
Slyke, 68 aCt 740, 333 U.S. 861, 
92 LJBd. 1140. 


a U.S.—Beaty v. U. S., CA-NC., 
203 F.2d 652—^Dowling Bros. Dis¬ 
tilling Co. v. U. a. C.C.A.Ky., 163 
F.2d 353, rehearing denied 67 S.Ct 
29, 329 U.S. 820, 91 L.Bd. 698—U. 
a V. Lonardo, C.C.A.N.Y., 67 F.2d 
883. 

Mass.—Commonwealth v. Pike, 86 N. 
B.2d 519, 324 Mass. 335—^Zuckemik 
V. Jordan Marsh Co., 194 N.E. 892, 
290 Mass. 151. 

Minn.—Ostrowski v. Mockridge^ 65 
N.W.2d 185, 242 Minn. 265. 

Mo.—State v. Johnson, 286 S.W.2d 
787—State v. Murphy, 133 S.W.2d 
398. 345 Mo. 358. 

O’Connor v. Egan, App., 274 S.W. 
2d 334. 

N.J.—Cooper v. Endress Motors, 8 A. 

2d 382, 123 N.J.Law 290. 

Tex.—^Pharr v. Coldeway, Civ.App., 
256 S.W.2d 917. 

70 C.J. p 581 note 96. 

Lack of prejudicial error in permit¬ 
ting or refusing to permit witness 
to refresh memory by writings see 
Appeal and Error § 1723; Criminal 
Law § 1909. 

Extent to which a memorandum 
may be used to refresh a witness’ 
memory is within the trial judge's 
discretion. 

U.S.—^Buckley v. U. S,, C.C.A.Ohio, 
33 F.2d 718.* 

Ohio.—Sroufe v. Guttman, 32 NJB.2d 
444, 65 Ohio App. 556. 
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law which have evolved with respect to this matter 
are mere rules of thumb and that much must be 
left to the discretion of the trial court.^ The court 
must determine, in passing on the admissibility of 
the evidence, whether the witness is testifying from 
the writing or from his own recollection,and 
whether the device of refreshing recollection is 
merely a subterfuge to improperly suggest to the 
witness the testimony that is expected of him.^^ 

Miich depends on the nature of the writing,^- 
the circumstances under which it was made,i^ and 
the matter it contains.^^ Where the court rules 
against the use of a certain book by a witness, 
counsel will not be permitted to evade the ruling by 
reading from the book in framing questions to re¬ 
fresh the recollection of the. witness.15 In a case 
involving a large number of items which a witness 
is unable to carry in his mind or testify to in detail 
from memory alone, it was held to be error to 
refuse to permit him to refer to a written state¬ 
ment to refresh his recollection.^® A witness may 
refer to all of the writings and documents involved 
in a business transaction in order to refresh his 
recollection with respect thereto.!^ 


No personal knowledge. A witness should not be 
allowed to testify to facts of which he is without 
present or past recollection and which are brought 
to his mind for the first time by the memoranda 
of another person.^® If a witness never had per¬ 
sonal knowledge of the facts to which he testifies, 
his testimony cannot be rendered competent by a 
claim that he has refreshed his recollection by a 
document he prepared.^^ The court should reject 
an attempt to refresh the memory of a witness with 
a book or paper where it appears that the witness 
never had any personal knowledge of the matter,^® 
especially where the book or record contains no 
statement on the matter to which he is attempting to 
testify.-^ 

Privileged writings. Where as a matter of public 
policy, certain reports are privileged and are not 
admissible in evidence, as discussed supra § 252 
et seq. it has been held that the statute containing 
such prohibition may not be evaded by permitting 
a witness to use such a report to refresh his recol- 
lection.22 Other authorities have held that the use 
of the privileged report to refresh the witness’s 
recollection is not error but that where the recol- 


Pxior ruling 

Where defendant's answer alleged 
that all books and records had been 
turned over to the plaintiff and judge 
ruled that defendant was hound by 
that allegation and that records and 
papers could not he used as evidence, 
in a subsequent hearing before the 
master, allowing defendant • to re¬ 
fresh his memory, while a witness, 
with whatever records he had, was 
not in violation of the judge’s prior 
ruling. 

1^0 g fl-—fit.Qn ft V. Malcolm, 127 N.E.2d 

572, 332 Mass. 705. 

Identifioatioxi of photograph 

In action for death of plaintiffs 
son resulting from collision which 
occurred whem automobile driven by 
plaintiff's son skidded in rounding 
sharp curve in highway and collided 
with oncoming mail bus, trial court 
did not err in refusing to allow a 
witness for defendant, during cross- 
examination, to refer to his notes to 
refresh his memory to aid him in 
identifying, out of several introduced 
by defendant, one photograph show¬ 
ing tire and skid marks on highway 
which had been testified about by 
witness on direct examination. 

Oa.—Steinmetz v. Chambley, 83 S.B. 

2d 318, 90 Ga.App. 619. 

XdeiLtiflcatioii of slgaatnra 

Where witness was shown docu¬ 
ment which purported to have been 
signed by. Mm and aslb^d if he signed 
It, and attorney, on such direct exam¬ 
ination, stated that he was handing 
the documents to the witness by way 


of refreshing his memory, and wit¬ 
ness was not purporting to testify as 
to contents of Instrument but mere¬ 
ly to fact that signature was or was 
not his, such occurrence did not 
amount to a refreshing of the wit¬ 
ness* memory, and, therefore, testi¬ 
mony that witness had signed instru¬ 
ment was admissible. 

Ga.—Jones v. Liberty Mut. Fire Ins. 
Co., 83 S.E.2d 837, 90 Ga.App, 667. 

P. Mass.—^Fisher v. Swartz, 130 N. 
B.2d 575. 

N.H.—McCarthy v. Boston & M. B. 
R„ 27 A.2d 97, 92 N.H. 149. 

10. XJ.S.— V. S, V. Rlccardi, C.A.N*.J., 
174 F.2d 883, certiorari denied 69 
S,Ct. 1619, 337 U.S. 941, 93 L.Bd. 
1746. 

11. U.S.—U. S. V. Rlccardi, supra. 

12. U.S.—^Dowling Bros. Distilling 
Co. V, U. S., C.C.A.Ky., 163 F.2d 
353, certiorari denied Gould v. U. 
S., 66 S.Ct. 1120, 328 U.S. 848, 90 
L.Bd. 1622, rehearing denied 67 S. 
Ct. 29, 329 U.S. 820, 91 L.Bd. 698. 

13. U.S.--Dowllng Bros. Distilling 
Co. V. U. S., C.C.A.Ky.. 153 F.2d 
353, certiorari denied Gould v. U. 
S., 66 S.Ct. 1130, 328 U.S. 848, 90 
L,Bd. 1622, rehearing denied 67 S. 

^ Ct 29, 329 U.S. 820, 91 L.Bd. 698. 

14. U.S.—^Dowling Bros, Distilling 
Co. V. U. S., C.C.A.Ky., 153 F.2d 
363, certiorari denied Gould v. tJ. 
Sm 66 S,Ct 1130, 328 U.S. 848, 90 

I LJBd. 1622, rehearing denied 67 S. 

I Ct 29. 329 U.S. 820, 91 L.Ed. 698. 
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15. Mont—McLean v. Rice, 208 P. 
252, 63 Mont 556. 

Refreshing memory by questions 
generally see supra § 357 b. 

16. N.T.—^Hyman v. Josephowitz, 
187 N.T.S. 317. 

17- La.—Owen v. Tangipahoa Bank 
& Trust Co., 162 So. 8, 182 La. 347. 

18. U.S.—U. S. V. Keppler, aC.A.Nr. 
T., 1 F.2d 316. 

Me.—^Inhabitants of Town of Poland 
V. Inhabitants of City of Bldde- 
ford, 93 A.2d 722, 148 Me. 346. 
Okl.—Corpus Juris quoted tu Pattl- 
son V. Pattison, 247 P.2d 614, 616, 
207 Okl. 46. 

19. N.T.—^Fried v. Coppins Transfer 
Co., 174 Hr.Y.S. 676. 

70 C.J. p 684 note 38. 

20. Ala.—Grissom v. Dahart Ice 
Cream Co., 40 So.2d 333, 34 Ala. 
App. 282, certiorari denied 40 So. 
2d 339, 252 Ala. 235. 

K.T.—Munro Athletic Products Co. v. 
Universal Carloading & Distribut¬ 
ing Co.. 63 N,T.S.2d 170. * 

70 C.J. p 682 note 18. 

21. Iowa.—Coad v. Pennsylvania 
Ry. Co., 175 N.W. 344, 187 Iowa 
1025. 

22. Cal.—Carroll v. Beavers, 273 P. 
2d 56, 126 CAL.2d 828. 

Pa.—Golah v. Romig, 78 Pa-Dlst & 
Co. 30, 24 LehL. J. 252. 

23. Mich.—Wallace v. Skrzyckl, 61 
N.W.2d 106, 388 MldL 165. 

Purpose of statute 
In negligence action arising out of 
airplane crash, permitting witness to 
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lection of the witness is not revived and the witness 
uses the writing as a recorded past recollection, such 
use of the privileged document is error.24 

Summary of voluminous writings. In accordance 
with the exception to the best evidence rule, dis¬ 
cussed in Evidence § 789, it may be permissible for 
a witness to testify on the basis of a summary of a 
voltuninous mass of entries contained in mnnerous 
books and records provided the origrinal books and 
documents are in evidence or available for examina¬ 
tion by the opposite party.26 

h. Use of WritiJig to Revive Present Independ¬ 
ent Recollection 

A witness may be permitted to consult a writing to 


refresh his recollection where he Is then able to 
from a present and Independent recollection. It would 
appear that any writing may be used for this purpose 
and that the reliability of the writing need not be estab- 


Subject to the discretion of the trial court, as 
considered supra subdivision a of this section, a 
witness may be permitted to read or consult a writ¬ 
ing for the purpose of refreshing his recollection's 
and then testify as to the matters with respect to 
which his memory has been refreshed^t where he is 
able to testify from a present and independent recol- 
lection.2S it is no objection to the admissibility of 
such evidence that the writing used to refresh the 


refresh his memory as to position of 
altitude flaps from photostatic copy 
of report he had made to civil aero¬ 
nautics board did not permit report 
to be ‘'used” within sense prohibited 
by Civil Aeronautics Act. 

Wis.—^Maxwell v. Fink, 58 N.W.2d 
415, 264 Wla 106. 

24. Mich.--Wallace v. Skrzycki. 61 
NW.2d 106, 338 Mich. 165—Jaku- 
biec V. Hasty, 69 N.W.2d 385, 337 
Mich. 205—Germiquet v. Hubbard. 
41 N.W.2d 631, 327 Mich. 225-- 
Trafamc 2 MLk v. Anys, 31 N.W.2d 
832, 320 Mich. 653. 

tJse of record of past recollection 
generally see infra subdivision c 
of this section. 

25. U.S.—Christianson v. tJ. S., C.A 
ND., 226 F.2d 646. certiorari de¬ 
nied 76 S.CL 643, 360 U.S. 994. 100 
Ij.Ed. 859. 

Del.—^Keller v. President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A2d 539, 2 
Terry 471. 

Mont.—Stocking v. Charles Beard 
Co.. 66 P.2d 949, 102 Mont. 66, 
Or.—Silver Falls Timber Co. v. East¬ 
ern & Western Lumber Co., 40 P. 
2d 703, 149 Or. 126. 

26. U.S.—Beaty v. TJ. S., C.AN.C., 
208 F.2d 662 —Flannagan v. U. S. 
C.C.A.Cal., 145 P.2d 740. 

The Mandu. D.C.N.T., 11 F.Supp. 
845. 

Ala. - -Corpus Jnrls dted in Brown v. 
state, 24 So.2a 223, 225, 247 Ala. 
288. 

Hochman v. State, 91 So.2d 495, 
88 Ala.App. 602, reversed on other 
grounds 91 So.2d 600, 265 Ala. 1, 
and petition stricken 91 So.2d 602, 
265 Ala. 404—Koonce v. State, 166 
So. 601, 27 Ala.App. 46. 

Cal.—^Hawkins v. Sanguinetti, 220 
P.2d 68. 98 C.A2d 278. 

D.C.—^Abramowitz v. Bryant, Mun. 

App., 86 A2d 109. « ™ 

Oa.—Whitaker v. State, 34 S.B.2d 
499. 199 Ga. 344. 

Ill.—^Rosin V. Central Plaza Hotel, 
103 N.E.2d 381. 346 HLApp. 411. 


Md.—Basoff V. State, 119 A2a 917, 
208 Md. 643. 

Mo.—State v. Johnson, 286 S.W.2d 

State ex rel. P. W. Finger Roof¬ 
ing Co. V. Koch, App., 272 S.W.2d 
22—Voyles V. Columbia Terminals 
Co., App., 223 S.W.2d 870—Coats v. 
Old, 167 S.W.2d 652. 237 Mo.App. 
353. 

N'.J.—Jackson v. Pioneer Adhesive 
Works, 40 A2d 634, 132 H.J.Law 
397. 

N.C.—Steele v. Coxe. 36 S.B.2d 288, 
225 N.C. 726. 

N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

Okl.—^Rasbury v. State, Cr., 303 P. 
2d 465. 

Pa,—Commonwealth v. Woods, 79 A 
2d 408, 366 Pa. 618—Nestor v. 
George, 46 A2d 469, 354 Pa. 19. 

Pascuzzi V. Jones & Laughlin 
Steel Corp., Com.Pl., 17 Beaver 
224—Poirer v. Poirer, Com.Pl., 31 
I>el.Co. 583. 

Tex._Jenkins v. Hennlgan, Civ.App., 

298 S.W,2d 906. error refused no 
reversible error. 

Wis.—In re Utting’s Estate, 26 N.W. 

2d 254, 250 Wis. 97. 

70 C,J. p 680 note 80. 
Cross-examination as to writing used 
by witness to refresh memory see 

Infra S 409. 

Refreshing memory with writings 

on: 

Taking of deposition see Deposi¬ 
tions 9 66 et seq. 

Trial or hearing before referee see 
References § 103. 


Statute 

(1) A statute aUowing a witness 
to refresh his memory by written 
matter is regarded as nothing more 
fhfiTi a declaration of the common- 
law rule. 

Mont.—Kipp V. Silverman, 64 P. 884, 
26 Mont 296. 

(2) The nile laid down in such a 
statute relates to the admissibility 
of testimony rather than the de¬ 
termination of its probative value. 
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Ga.—Kines v. State. 20 S.E.2d 89, 67 
Ga.App. 314—Scott v, Gldelight 
Mfg. Co., 139 S.B. 686, 37 Ga.App. 
240. 

A witness who Is a party may re¬ 
fresh his memory from memoranda 
in his possession. 

S.C.—Green v. McDaniel, 168 S.E. 197, 
168 S.C. 533. 
writing in possession of party 
In the case of a witness who is not 
a party It is no objection that the 
writing has been kept since It was 
made, by the party calling the wit¬ 
ness. 

N.H:—Stetson r. Godfrey, 20 N.H. 
227. 

37. U.S.—Flannagan v. U. S., C.CA. 
Cal., 145 F.2d 740. 

[Ala.—^Koonce v. State, 165 So. 601. 
27 Ala.App. 46. 

Ky.—^Blair & Franse Const. Co. v. 

Allen, 66 S.W.2d 78, 251 Ky. 866. 
Mo.—Voyles v. Columbia Terminals 
Co., App., 223 S.W.2d 870. 

N.J.—Jackson v. Pioneer Adhesive 
Works, 40 A2d 634. 182 N.J.Law 
397. 

Pa.—Commonwealth v. Woods, 79 A 
2d 408, 366 Pa. 618—Nestor v. 
George, 46 A2d 469, 364 Pa. 19. 

28 . U.S.—Flannagan v. U. S., C.C.A 
CaL, 145 P.2d 740. 

Ala.—Koonce v. State, 166 So. 601, 
27 AlaApp. 46. 

Ky_^Blair & Franse Const. Co. v. 

Allen, 65 S.W.2d 78, 251 Ky. 366. 
Miss.—Westmoreland v. State, 177 
So. 273. 

Mo.—Voyles v. Columbia Terminals 
Co., App.. 223 S.W.2d 870. 

Okl.—Bowers v. State, 34 P.2d 292, 
56 Okl.Cr. 111. 

Pa.—Commonwealth v. Woods, 79 
A2d 408, 366 Pa. 618—Nestor v. 
George. 46 A2d 469, 354 Pa. 19. 

Betters v. Pittsburgh Ry. Co., 
Com.Pl., 101 Pittsb.Leg.J. 323. 
Exact words 

Where stenographer, testifying 
concerning questions propounded to 
defendant on'morning following au¬ 
tomobile collision which gave rise to 
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witness’ recollection is not introduced in evidence 
and the fact that the witness did not recall the 
transaction until his memory was refreshed by 
amination of his prior statement does not establish 
that his testimony is without probative force.^^ 

Where the witness’ memory is revived, and he 
presently recollects the facts and swears to them, 
the evidence is the testimony of the witness and not 
the writing which is used to stimulate his memory.^l 
The witness must testify to the facts as he remem¬ 
bers them^^ and may not read or show the writing 
to the jury33 or state what the writing says or 
shows.S4 Where the perusal of a memorandum 
revives the memory of a witness, he should then 
testify from his refreshed recollection's without 
the aid of the writing.^® 
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Under the strict log^c of the view that the witness 
is testifying from his present revived memory and 
that the role of the writing is limited to that of 
stimulating his memory,37 any paper, writing, or 
memorandum, which in fact stimulates, revives, or 
refreshes the present memory or recollection of a 
witness may be used by him for that purpose but 
some cases, in apparent qualification of this rule, 
state that a witness may refresh his memory from 
any proper memorandum or writing.39 

The reliability of the writing need not be estab¬ 
lished before the witness may resort to it to re¬ 
fresh his memory,^^ although the nature of the 
writing used to refresh his memory is significant in 
evaluating the probative force of the witness’ testi¬ 
mony.'*^ Thus, a witness may resort to a writing 


Involuntary manslaughter prosecu¬ 
tion, and his answers thereto, show¬ 
ed that she had certain independent 
recollections, but as to others need¬ 
ed to be refreshed and for that pur¬ 
pose referred to her notes, stenog¬ 
rapher, after refreshing her memory, 
could properly give exact words of 
defendant in answering question, and 
was not required to paraphrase every 
answer. 

Pa.—Commonwealth v. Smith, 115 A. 
2d 782, 178 Pa.Super, 261. 

29. Ky.—^Blalr & Pranse Const Co. 
V. AUen, 86 S.W,2d 78, 251 Ky. 366, 

Mich.—Battle Creek Pood Co. v. 
Kirkland, 299 K.W. 167, 298 Mich. 

515. 

Okl.—Bowers v. State, 34 P.2d 292, 
66 Old.Cr. 111. 

Admissibility in evidence of writing 
used to refresh recollection of wit¬ 
ness see infra § 363. 

30. N.J.—Cooper v. Bndress Motors, 
8 A.2d 382, 123 N.J.Law 290. 

K.T.—^In re Lyons’ Will, 75 N.T.S.2d 
237. 

31. U.S.—U. S. V. Hose, C.APa, 216 
P.2d 617—U. S. V. Riccardi, C.A.N. 
J., 174 P.2d 883, certiorari denied 
69 S.Ct 1519, 337 U.S. 941, 93 L.Ed. 
1746—^U, S. V. Rappy, C.C.AN.T., 
167 P.2d 964, certiorari denied 67 
S.Ct 601, 329 U.S. 806, 91 L.Ed. 
688 . 

Mass.—^Fisher v. Swartz, 130 N.E.2d 
676. 

Mich.—^Battle Creek Pood Co. v. 
Kirkland, 299 N.W. 167, 298 Mich. 

516. 

N.D.—Janssen v. Kohler, 299 N.W. 
900, 71 N.D. 247. 

Pa.—^Miller v. Borough of Exeter, 77 
A.2d 395, 366 Pa. 336. 

In re Reiter, 98 A.2d 466, 173 
Pa.Super. 652. 

Wash.—State v. Coffey, 112 P.2d 989, 
8 Wash.2d 604. 

83. Mass.—^Fisher v. Swartz, 130 N. 
E.2d 576—^Bendett v. Bendett 62 
N.E.2d 2, 815 Mass. 59. 


33. Mass.—^Pisher v. Swartz, 130 N. 
E.2d 675—Bendett v. Bendett, 62 
N.E.2d 2, 316 Mass. 69. 

Pa.—Commonwealth v. Smith, 116 
A.2d 782, 178 Pa.Super. 261. 
Utah.—S. W. Bridges & Co. v. Cand- 
land, 54 P.2d 842, 88 Utah 373. 

34- Mass.—Commonwealth v. Par¬ 
rotts.. 65 N.E.2d 456, 316 Mass. 307. 

3B. Ga.—Empire Cotton Oil Co. v. 
Penny, 102 S.B. 666, 26 GaA.pp. 
104. 

36. Ala—Roll v. Pockery, 122 So. 
630, 219 Ala 374, 65 AL.R. 1473. 

37. U.S.—U. S. v. Riccardi, C.A.N.J., 
174 P.2d 883, certiorari denied 69 
S.Ct. 1519, 337 U.S. 941, 93 L.Bd. 
1746. 

38. U.S.—^U. S. V. Riccardi, supra 
Arlz.—^Kinsey v. State, 65 P.2d 1141, 

49 Ariz. 201. 

Conn.—^Henowltz v. Rockville Sav. 

Bank, 173 A. 221, 118 Conn. 627. 
Ind.—^De Armond v. Carter, App., 134 
N-E.2d 239. 

Mo.—State v, Weiss, App., 186 S.W. 
2d 53. 

N.J.—^Yoerg v. Northern N. J. Mortg. 
Associates, 130 A.2d 392, 44 N.J. 
Super. 286. | 

Marti v. Standard Fire Ins. Co., | 
23 A.2d 676, 127 N.J.Law 691. 

Pa.—^Fidelman-Danziger, Inc. v. 

Statler Management, Inc., Com.Pl., 
17 Monroe L.R 68, 103 Plttsb.Leg. 
J. 413, 17 Som.Leg.J. 318. 

70 C.J. p 681 note 82. 

Wxitmgr never seen, hef<are 
Witness may refresh memory from 
any memorandum or document, 

I whether made by witness, or by 
another at his instance, or whether 
never seen before, where Instrument 
serves merely to start recollective 
processes In action. 

Utah.—S. W. Bridges & Co. v. Cand- 
land. 64 P.2d 842, 88 Utah 373. 
Xzrelevant writiag 

If a witness says that anything 
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in fact refreshes his memory, he- 
may use it, however irrelevant it 
may be in fact. 

U.S.—^Portman v. American Home- 
Products Corp., C.A.N.T., 201 P.2d: 
847. 

Exception, to rule 

Generally, any paper may be used 
to refresh recollection of a witness 
provided it actually serves that pur¬ 
pose, except that one may not re¬ 
fresh his recollection from a writing.. 
which purports to be a transcript of 
original and secondary notes which 
he willfully destroyed to frustrate 
cross-examination. 

N.Y.—People v. Betts, 74 N.T.S.2d 
791, 272 App.Div. 737, affirmed 80- 
N.E.2d 466, 297 N.Y. 1000. 

33. P.C.—Shapiro v. Pennsylvania 

R. Co., 83 F.2d 581, 65 App.P.C. 
324. 

Abramowitz v. Bryant, Mun. 
App., 86 A.2d 109. 

40. US.—U. S. V. Riccardi, C.AN.J., 
174 P.2d 883, certiorari denied 69' 

S. Ct. 1519, 337 U.S. 941, 93 L.Ed. 
1746. 

If reoolleotlon of witness agrees 
with the writliig, it is pointless to 
require proof of the accuracy of the 
writing, for such proof can only 
amount to corroborative evidence. 
U.S.—^U. S. V. Riccardi, supra. 

41. U.S.—U. S. V. Riccardi, supra. 
Cross-examination as to writing 

used to refresh memory see infra 
§ 391. 

Xnfluenoe of writing on xnemoxy of 
witness 

The probability that writing will 
exert a strong influence on direction 
of memory of witness does not re¬ 
quire that reliability of writing be 
established before permitting wit¬ 
ness to state whether his memory Is- 
refreshed from writing. 

U.S.—^U. S. V. Riccardi, supra. 
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to revive his memory without regard to who wrote 
the document, as discussed infra § 360 a, or when 
it was written, infra § 360 b, or whether or not it 
is the original, infra § 359. It is immaterial whether 
the document is written or printed and it is no 
objection to its use to refresh the memory of the 
witness that the writing is in pencil^^ or is incom- 
plete,44 or that it was not made in the regular course 
of business.-^s The fact that the writing is not 
competent evidence^® or contains matters as to 
which the witness could not testify^^ does not pre¬ 
vent its use to revive the memory of the witness, 
nor need the writing be identified before it may be 
used for such purpose.^S However, it is essential 
to the use of a writing whose reliability has not been 
established that the witness testify from his memory 
as revived and not from his recollection as record- 
ed.49 

Requiring witness to inspect writing. A witness 
may be compelled to inspect a writing which is pres¬ 
ent in court where there is reason to believe that, 
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by reading it, his memory may be refreshed.50 

Laying foundation for use of writing; necessity 
for refreshment of memory. A writing cannot be 
used to refresh the memory of a witness without 
a proper foundation being laid.®^ A witness should 
not be allowed to see, consult, or refer to a mem¬ 
orandum or other writing for the purpose of re¬ 
freshing his memory unless and rmtil it appears that 
the aid of such memorandum or other writing is 
necessary because of his being unable to testify 
from memory without it;®* it is proper to refuse 
to permit the use of writings for this purpose where 
the witness has a clear, distinct, and independent 
recollection of the facts;®* and after the witness 
has testified positively and readily as to the facts, 
a memorandum or report made by him may not 
properly be used to corroborate his testimony®^ or 
to induce him to change it.®® Usually, however, no 
prejudice results from the action of the court in al¬ 
lowing a refreshing of the memory before a neces¬ 
sity therefor is shown.®* 


42 . N.T.—Howard V. McDonough. 77 148. Mo.—State v. -Weiss, App., 185 

N.T. 692. S.W.2a 63. 


43 . D.C.— O'Brien v. U. S., 27 App. < 
D.C. 263. 

—Stetson v. Godfrey, 20 N.H. , 
227. 

44. Ala.—^Hardegree v. Riley, 122 
So. 814, 219 Ala. 607. 

46. Mass.—Guiffre v. Carapezza, 11 
N.£1.2d 433, 298 Mass. 458, 125 A. 
L..R. 1. 

40 , u.S._U. S. V. Indian Trailer 

Corp., C.A.I11., 226 F.2d 595. 

Pa. —Panik v. Didra, 88 A.2d 73-0, 370 
Pa. 488—^Nestor v. George, 46 A. 
2d 469, 354 Pa. 19- 

In re Reiter, 98 A.2d 465, 173 Pa. 
Super. 652—^Lardieri v. Lamont, 92 
A.2d 229, 172 Pa.Super. 36—Com¬ 
monwealth V. Noel, 76 A.2d 236, 
168 Pa.Super. 42. 

Pascuzzi V. Jones & Liaugnlin 
steel Corp., Com.Pl., 17 Beaver 224 
—Kowalsky’s Exp. Service v. Hav- 
erford Tp., Com.Pl., 40 DeLCo. 63. 

70 C.J. P 681 note 90. 

Introduction of writing in evidence 
see infra § 363. 

A photograph which is not admis¬ 
sible in evidence may be used to re -1 
fresh the recollection of a witness. 
Conn.—^Henowitz v. Rockville Sav. 
Bank, 173 A. 221, 118 Conn. 627. 

Self-serving statement 

A memorandum containing a self- 
serving statement which would not 
itself be admissible could be used to 
refresh memory of ^tness. 

Cal.—Reed v. Reed, 276 P.2d 36, 128 
C.A.2d 78^. 

47. U.S.—^Empire Oil & Gas Corp. v. 
U. S., C.C.A.Cal., 136 P.2d 868 . 


49. Ariz.—^Kinsey v. State, 66 P.2d , 
1141, 49 Ariz. 201. 

50. Mich.—Carlson v. Brunette. 63 
N.W.2d 428, 339 Mich. 188. 

Mo.—^Voyles v. Columbia Terminals 
Co., App., 223 S.W.2d 870. 

N.J.—Clardella v. Parker, 77 A.2d 
496, 10 N.J.Super. 537. 

N.C.—Steele v. Coxe, 36 S.B.2d 288, 
225 N.C. 726. 

70 C.J. p 681 note 98. 

Compelling witness, whose deposi¬ 
tion is being taken, to produce 
books and papers to refresh mem¬ 
ory see Depositions § 62. 

51. Cal,—Walsh v. Van Tuyle, 69 P. 
2d 189, 21 C.A2d 302. 

—State v. Bums, 126 N.W. 572, 
25S.D. 364. _ 

Wash,—^Rustuen v. Apro, 243 P.zd 
^ 479, 40 Wash,2d 395. 

' 70 C,J, p 582 note 11. 

52. Cal.—Walsh v. Van Tuyle, 69 P. 
2d 189. 21 C.A.2d 302. 

i Idaho.— Mclntire v. Oregon Short 
Dine R. Co„ 55 P.2d 148, 66 Idaho 
392 

" ni.—^People V. Kraus, 37 N.E.2d 182, 
377 Ill. 639. « I 

. Mich.—Battle Creek Pood Co. v. 

■ Kirkland, 299 N.W. 167. 298 Mich. 
515. „ , 

Mo.—Corpus Juris oltod in v. 

Columbia Terminals Co., App., 2-3 
^ S,W.2d 870, 872—State v. Weiss, 
° App., 186 S.W.2d 53. 

« 70 C.J. P 582 note 14. 


Xiong list of it^s 

In action for conversion of forty- 
nine items of household goods where 
witness used list of goods to refresh 


memory. It was not necessary for 
witness to attempt to remember all 
of items unaided before resorting to 
the list. 

Mass.—Gulffre v. Carapezza, 11 N.B. 
2d 433, 298 Mass. 458, 125 A.D.R. 1- 

53 . Ariz.—Corpus Juris olted in 
Steffeini V. State, 42 P.2d 615, 617, 
45 Ariz. 210. 

R.I.—^McAllister v. Chase, 13 A 2d 
690, 65 R.L 122. 

70 C.J. p 682 note 15. 

54. Tex.—State Nat Bank v. Umi- 
tia, CivApp., 246 S.W. 404, 

70 C.J. P 582 note 16. 

55. Mo.—Corpus Juris cited in 

Voyles V. Columbia Terminals Co., 
App., 223 S.W.2d 870, 872—Clymer 
V. Kansas City Rys. Co., App., 214 
S.W. 428. 

N.H.—^Bartis v. Warrington, 20 A2d 
642, 91 N.H. 415. 

Tex.—Barham v. State, 93 S.W.2d 
741, 130 Tex.Cr. 233. 

Statement to the contrary in deposi¬ 
tion 

Fact that witness made a state¬ 
ment in his deposition which turns 
out to be different from the state¬ 
ment made in court does not make 
the deposition admissible for re¬ 
freshing his memory, but makes the 
deposition admissible for contradic¬ 
tion only. 

‘ N.BL—Bartls v. Warrington, 20 A2a 
^ 642, 91 N.H. 415. 

66. Minn.—Chute v. State, 19 Mi n n . 
271. 

70 C.J. P 582 note 13. 

. Harmless error in rulings as to re- 
e freshment of memory of witness 
fcL see Appeal and Error S 1728. 
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c. TTse of Writing as Record of Past Recollec¬ 
tion 

It Is now generally recognized that a witness may 
testify to a transaction or event on the basis of a written 
record of his past recollection, although the writing does 
not refresh his memory and he has no present independ¬ 
ent recollection of the event or transaction. 

While there are some early cases which did not 
accept testimony based on the written record of 
a past recollection and required that the witness 
be able to speak from a direct recollection of the 
fact as to which he testified,^^ it is now generally 
recognized that a witness may testify to a transac¬ 
tion or event on the basis of a written record of 
his past recollection thereof, although the writing 
does not refresh his memory and he has no present 
independent recollection of the event or transac- 
tion.58 A witness may be permitted to adopt a 
written record of his past recollection and to read 
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it or show it to the jury.59 

Where the memory of the witness is not re¬ 
freshed, and he has no present independent recol¬ 
lection, it is the writing that is the evidence, wheth¬ 
er it be introduced directly or indirectly by its con¬ 
tents being stated by the witness,and the correct¬ 
ness and trustworthiness of the writing must be es- 
tablishcd.^i The use of a memorandum or other 
writing whose correctness or authenticity is doubt¬ 
ful or not within the knowledge of the witness 
should not be permitted.52 A witness who does not 
have a present recollection cannot testify on the 
basis of a writing unless a proper foundation is laid 
for the reception of such evidence.®^ Thus, it must 
appear that the witness at one time had personal 
knowledge of the transaction or event®^ and that 
he knows that the writing is an accurate record 
thereof,and that after seeing the writing, he has 


57- tJ.S.—Stewart v. Morris, HI., 88 
F. 461, S2 C.C.A. 7, rehearing de¬ 
nied 89 F. 290, 32 C.C.A. 203, cer¬ 
tiorari denied 19 S.Ct. 886, 172 U.S. j 
646, 43 L.Ed. 1180. j 

70 C.J. P 595 note 1. 1 

Prior testimony 

An admittedly correct transcript 
of the testimony of a witness at a 
former trial as to what took place at 
a certain meeting may not be read 
In whole or in part by the same wit¬ 
ness, and given as his present tes¬ 
timony at a subsequent hearing in 
the same case, after he has made an 
examination of the transcript, con¬ 
sisting of five or six typewritten 
pages, to refresh his recollection, for 
the purpose of adding certain mate¬ 
rial facts therein disclosed by his 
former testimony, of which he has 
no present recollection. j 

Mass.—^A, T. Stearns Lumber Co. v. 
Hewlett, 131 N.E. 217, 239 Mass. 

59. 

58. U.S.—Putman v. Moore, C,C«A. 
Tex., 119 P.2d 246. 

Ala.—St. Paul Fire & Marine Ins. 
Co. V. Johnson, 67 So.2d 896, 269 
Ala. 627. 

Ariz.—Steffani v. State, 42 P.2d 616, 
46 Ariz. 210. 

CaL—^People v. Gardner, App., 306 P. 
2d 614. 

D.C.—^Reynolds v, Korman, Mun, 
App., 96 A.2d 362. 

Ga.—Hill V. State, 88 S.B.2d 146, 
211 Ga. 683. 

Steinmetz v. Chambley, 83 S.B. 
2d 318, 90 Ga.App. 619—^Brown- 
Rogers-Dixson Co. v. Southern Ry. 
Co.. 63 S.E.2d 702, 79 Ga.App. 449— 
Meena v. State, 17 S.E.2d 86, 66 Ga. 
App. 99—^Bridges v. Mutual Ben. 
Health & Accident Ass'n, 176 S.B. 
643, 49 Ga.App. 652. 

Miss.—Corpus OUxls cited in Cutshall 
V. State, 86 So.2d 818, 322, 203 
Miss. 558. 


]Sr.D.— State V. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

Pa.—Lardleri v. Lament, 92 A.2d 
229, 172 Pa.Super. 36. 

Utah.—^Matson v. Matson, 190 P. 013, 
66 Utah 894. 

Va.—Grady v. Pauls, 53 S.E.2d 830, 
189 Va. 665. 

70 C.J, p 695 note 4, p 596 notes 6, 6. 
‘Past recollection recorded** defined 
generally see supra § 357. 

Orlgltti history, and. development of 
rule 

Ariz.—^Kinsey v. State, 65 P.2d 1141, 
49 Ariz. 201, 125 A.L.R. 3. 

Witness who made certain meas- 
urements and at the time correctly 
recorded them in a book could testi¬ 
fy from entries thus made, although 
he had no present recollection of the 
accuracy of measurements. 

R.I.—State V, Prescott, 40 A.2d 721, 
70 R.L 403. 

Sandwriting expert 
Where handwriting expert read 
nearly three-fourths of his testimony 
from personal memoranda that were 
technical and scientific, and develop¬ 
ed in part by instruments and pho¬ 
tography used in testing genuineness 
of signatures, permitting such use 
of notes was not an abuse of discre¬ 
tion. 

Va.—Grady v, Pauls, 63 S.B.2d 830, 
189 Va. 665. 

Obsolete list 

In prosecution for receiving and 
concealing stolen pipe which was 
shown to have been in its owner’s 
possession, inventory listing the pipe 
would not be obsolete at any time 
within the life of the article, and 
hence permitting witness to use list 
that was nearly two years old for 
purpose of identifying the pipe was 
not error. 

Tex.—lowers v. State, 146 S.W.2d 
593, 140 Tex,Cr. 458. 
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59. Ala.—World Fire & Marine Ins. 
Co. V. Edmondson, 12 So.2d 754, 
244 Ala. 224. 

Mass.—Bendett v, Bendett, 52 N.E.2<J 
2, 315 Mass. 59. 

60. U.S.— U. S. v. Riccardl, C.A.Nr. 
J., 174 P.2d 883, certiorari denied 
69 S.Ct. 1519, 337 U.S. 941, 93 L.Ed. 
1746. 

In re Messenger, D.C.Pa., 32 P. 
Supp. 490. 

D.C.—Moskios v. Gaston, Mun.App., 
121 A.2d 722. 

61. U.S.—U. S. V. Riccardi, C.A.]Sr.J,. 
174 F.2d 883, certiorari denied 69 
S.Ct. 1619, 337 U.S. 941, 93 L.Ed. 
1746. 

D.C.—Mosldos V. Gaston, Mun.App., 
121 A.2d 722. 

Mo.—State v. Bradley, 234 S.W.2d 
556, 361 Mo. 267. 

Testimony given without refer- 
enoe to any records obviously should 
not be excluded on the ground that 
it is from records W'hich are not 
proved to have been correctly made. 
Tex.—Wichita Valley Ry. Co. v. 
Baldwin, Civ.App., 2C3 S.W. 1090. 

62. Mo.—Wolf V. Malllnckrodt 
Chemical Works, 81 S.W.2d 323, 
336 Mo. 746. 

70 C.J. p 583 note 20. 

63. Ill.—^People V. Kukulski, 193 N. 
E. 504, 358 Ill. 601. 

Tex.—Our Lady of Victory College 
& Academy v. Maxwell Steel Co., 
Civ.App., 278 S.W.2d 321, refused 
no reversible error. 

70 C.J, p 681 note 91. 

64. Ga.—^Elliot v. Georgia Power 
Co.. 197 S.B. 914, 58 Ga.App. 161— 
Clackum v. State, 189 S.E. 397, 
65 Ga.App. 44. 

70 C.J. p 596 note 8. 

65. U.S.—^Putman v. Moore, C.C.A. 
Tex,. 119 F.2d 246. 

Ga.—Clackum v. State, 189 S.E. 397, 
65 Ga.App. 44. 
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no present independent recollection of the facts set 
forth therein.fifi 

A witness may testify from a memorandum even 
though it does not refresh his memory and he has 
no present independent recollection of the facts re¬ 
cited in the paper where he recalls having made 
the memorandum and that it was accurate^^ or 
where, although the witness does not remember 
making the memorandum or that it was accurate 
when made, he can swear on the basis of his habits 
and course of business that it was made in the course 
thereof and would not have been made if not cor¬ 
rect.®* As discussed infra § 360a, a witness with¬ 
out present recollection of an event or transaction 
of which he once had personal knowledge may tes¬ 
tify thereto on the basis of a written record of his 
past recollection where the writing was made by 
him or by one acting under his supervision and 
direction or in his presence and provided, as dis¬ 
cussed infra § 360 b, that the writing was made 
contemporaneously with the event or transaction 
and at a time when it was fresh in his mind. These 
qualifications are sometimes embodied in statute, in 
which case a witness should not be permitted to tes¬ 
tify from a writing until it is made to appear that 
the writing possesses the qualifications specified by 


the statute;®^ but, when the statutory requirements 
are met, the witness must be allowed to testify from 
the writing.7® 

A witness should not be permitted to testify from 
a writing containing no information relative to the 
matter in question.’^! 

Memorandum not available. It has been held that 
where the witness has no recollection of the trans¬ 
action, but does recall that he made a memorandum 
thereof at the time and that the memorandum was 
correct, and recalls the contents of the memorandum 
from his recent inspection thereof, he may testify 
on the basis of the memorandum although the mem¬ 
orandum has been lost .'^2 

d. Application of Buies to Particular Writings 

The rules as to the use of a writing to refresh the 
recollection of a witness have been applied to a great 
variety of writings. 

The rules as to the use of a writing to refresh 
the recollection of a witness or as a record of his 
past recollection have been applied to a great variety 
of writings,*^® such as an accoimt sales,a bank 
bill,75 a bill of sale,7® a bill rendered for supplies 
fumished,77 or repairs made,78 an inventory or list 
of certain articles,^^ an invoice for materials fur- 


111.—^People V. Harrison, 51 N.B.2d ] 
172, 384 111. 201. 

International Filter Co. v. Allied 
Contractors, 5 N.B.2d 615, 287 Ill. 
App. 628. 

K.T.—Brown v. Provident Loan Soc. 
of New York, 26 N,E.2d 975, 282 N. 
T. 463. 

iB.1. —State v. Prescott, 40 A.2d 721, 
70 R.I. 403. 

*70 C.J. P 581 note 81. P 696 note 9, 

•Oatb as to correctness 

(1) Witness must swear that he 
knew writing to be correct when it 
was made. 

•Okl.—Hodges v. Reynolds, 40 P.2d 
1025, 170 Okl. 346. 

(2) Testimony of witness unable 
lo testify Independently of card, aft¬ 
er having sought to refresh his mem- 
•ory therefrom, was not admissible, 
nor was card admissible, where wit- 
-ness did not state that he usually! 
made true records and that he could I 
then testify as to correctness of j 
card. 

•Ga.—Southern R. Co. v. Cowan, 188 
S.E. 331, 62 Ga.App. 860. 

•66. Ill.—People v. Harrison, 61 N.B. 

2d 172, 384 Ill. 201. 

70 C.J. P 696 note 7. 

«7. U.S.—In re Messenger, D.aPa,, 
32 F.Supp. 490. 

Cal.—^People v. Burwell, 279 P.2d 
744, 44 C.2d 16, certiorari denied 
76 S.Ct 788, 849 U.S. 936, 99 UEd. 
1265. 


Iowa.—^Jaeger v. Hackert, 41 N.W.2d 
42, 241 Iowa 379. 

68. U.S.—^In re Messenger. D.C.Pa., 
32 F.Supp. 490. 

Okl.—^Bowers v. State, 34 P.2d 292. 
66 OkLCr. 111. 

Begnlar practice; Ixusmraace applies, 
tion 

In action on life policy, testimony 
of witness, who refreshed his memo¬ 
ry by looking at application for re- 
I Instatement, that the answers on ap¬ 
plication at the time of the trial 
I were on the application when re- 
I ceived by insurer, and that instruc¬ 
tions were given to answer the ques- 
1 tions contained in the application 
I when application was given to in¬ 
sured was competent, where the 
witness admitted that, while he did 
not actually remember the particu¬ 
lar occasion among so many others, 
he knew the facts when he saw the 
particular application because of his 
regular routine practice in dealing 
with such applications. 
Mass.~Santarpio v. New York Life 
Ins. Co., 16 N.B.2d 668, 301 Mass. 
207. 

69. Mont.—Silver v. Bakins, 175 P. 
876, 65 Mont. 210. 

70 C.J. p 582 note 11, P 597 note 13. 

70. Cal.—In re Moore's Estate, 182 
P. 285, 180 C. 670, 

70 C.J. p 697 note 14. 

171. —Kentucky Refining Co. v. 

1 Conner. 89 So. 728. 146 Ala. 664. 
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76. TT.S.—^Putman v. Moore, C.C.A., 
Tex., 119 F.2d 246. 

73- Ala.—Campbell v. State, 195 So. 

775, 29 Ala.App. 343. 

Ill.—^Mandel v. Swan Land & Cattle 
Co., 40 N.B. 462, 154 Ill. 177, 45 Am. 
S.R 124, 27 L.R.A. 313. 

Monahan v. Chicago Transit Au¬ 
thority, 93 N.E.2d 169, 341 Ill.App. 
250—D’Oranzo v. Lacny, 71 N.E.3d 
104, 330 Ill.App. 333. 

Mich.—Cappaert v. Bmmeo Ins. Co., 
7 N.W.2d 244, 304 Mich. 130. 

Okl.—^Pattison v. Pattlson. 247 P.2d 
514, 207 Okl 46. 

42 C.J. p 1297 note 25—22 C.J. p 871 
note 47. 

74. Tex.—^McAfee v. Edwards, Civ. 
App., 264 S.W. 478. 

75. Iowa.—State v. Bums, 139 N.W. 
1094, 158 Iowa 440. 

76. Pa.—Striker v. McMichael, 1 
Phila. 89, 7 Leg.Int. 154. 

Tex.—^McFadden v. State, 14 S.W. 
128, 28 Tex.App. 241. 

77. Ind.—Ellis v. Baird, 67 N.B. 960, 
31 Ind.App. 295. 

78. Tex.—McMahan v. Musgrave, 
Civ.App., 229 S.W.2d 894, error dis¬ 
missed—Milby Auto Co. V. Ken¬ 
drick, Civ.App., 8 S.W.2d 743. 

79. Ky.—^National Sur. Marine Ins. 
Corp. V. Wheeler, 257 S.W,2d 673. 

Mass.—Guiffre v. Carapezza, 11 N.B. 

2d 433, 298 Mass. 468, 125 A.L.R. 1. 
N.Y.—^People V. Daghita, 92 N.Y.S. 
2d 799, 276 AppJDiv. 20, modified 



§ 358 WITNESSES 

nished,80 leaves taken from a family Bible,^! a 
map,82 a memorandum in the nature of an index,83 
a photograph,84 a plat of certain land,85 police 
memoranda,8 8 records,8*^ a statement of an ac- 
coimt,88 and a stub check book.83 

Books and entries therein, A book,^® such as a 
diary,®^ memorandum book,38 or book of account®^ 
kept by the witness may be used by him to refresh 
his memory. Also a witness may refresh his recol¬ 
lection by reference to books kept under his super¬ 
vision which he knows to be correct.®^ Likewise, 
a witness may refresh his recollection from book 
entries made by him®® or by another under his di- 
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rection or supervision®® or in his presence®*^ and 
which he knows to be correct ;38 but it is otherwise 
as to entries which he did not make and of whose 
correctness he did not have personal knowledge 
at the time they were made or while the facts were 
fresh in his memory.®® 

Certificate. A witness may refresh his recollec¬ 
tion with a certificate made by him.^ In a prose¬ 
cution for carnal knowledge of an unmarried female 
under the age of consent, it has been held that a 
parent may use an official birth certificate,® but not 
a certificate of baptism,® to refresh his or her mem¬ 
ory of the prosecutrix’ age. The physician who 


on other grrounds 93 N.B.2d 649, 301 
N.T. 223, reargument denied 95 N. 
E.2d 412, 301 N.T. 744. 

70 C.J. p 592 note 69. 

Contents of lost luggage 
In action for loss of luggage, own¬ 
er who testified from a list of con¬ 
tents of luggage made up immediate¬ 
ly after the loss had a right to use 
memorandum for the purpose of re¬ 
freshing his recollection of the con¬ 
tents of the luggage, where he testi¬ 
fied thereafter as to matters within 
his own knowledge after refreshing 
his memory. 

Ill.—Rosin V. Central Plaza Hotel, 
103 N.B.2d 381, 345 Ill.App. 411. 
of articles stolen, stating the 
value thereof, for which plaintiff had 
reimbursed his customers, could be 
used only to refresh plaintiff's mem¬ 
ory if at trial he was unable to re¬ 
call items without assistance, and 
was improperly received in evidence. 
N.X—^Dawson v, Holcomb, 68 A.2d | 
281, 4 N.J.Super. 663. 

80. Ala.—^Levine v. Slaughter, 108 
So. 643, 21 Ala.App. 393. 

Mo.—Fagan v. Brock Motor Car Co„ 
App., 282 S.W. 135. 

81. Ark.—Curtis v. State, 117 S,W. 
521, 89 Ark. 394. 

82. N.D.—^Ward County v. Warren, 
166 N.W. 658, 32 N.D. 79, 

83. Ill.—Brauer v. Laughlin, 211 Ill. 
App. 534. 

84 . Ill,—^Paden v. Rockford Palace 
Furniture Co., 220 IlLApp. 534, 
certiorari denied 42 S.Ct. 54, 257 
TT.S. 646, 66 li.Ed. 413. 

70 C.J. p 692 note 66. 

Inaccurate photograph 

Where defendant, after being 
cross-examined as adverse witness, 
drew picture of door latch on black¬ 
board, court properly refused to per¬ 
mit plaintiffs to refresh defendant’s 
recollection as to appearance of door 
latch from photograph which had 
been excluded from evidence be¬ 
cause not correctly portraying con¬ 
dition at time of accident. 

Cal.—Simpson v. Randolph, 295 P. 
2d 528, 140 CJL2d 571. 


85. Ala.—Cundlff v. Orms, 7 Port. 
58. 

Tenn.—^Mitchell v. Churchman’s Les¬ 
see, 4 Humphr. 218. 

86. Mich.—^People v. McNutt, 190 N. 
W. 760, 220 Mich. 620. 

87. Ga.—^Ladd Lime & Stone Co. v. 
MacDougald Const. Co., 124 S.E. 
551, 32 Ga.App. 709. 

70 C.J. p 693 note 70. 

88. Ark.—Telle v. Nash, 298 S.W. 
195, 174 Ark. 1180. 

89. Iowa.—Riordan v. Guggerty, 39 
N.W. 107, 74 Iowa 688. 

90. Pa.—Gordon v. Yellow Cab Co. 
of Delaware, 100 Pa.Super. 558. 

70 C.J. p 586 note 64. 

91. Pa.—Brown v. Brown, 188 A. 
389, 124 Pa.Super. 237, opinion sup¬ 
plemented 189 A. 711, 124 Pa.Su- 
per. 237, certiorari denied 58 S.Ct 
650, 303 U.S, 642, 82 L.Ed. 1102. 

70 C.J. p 586 note 55. 

Ctencral rule is that entries in dia¬ 
ries are inadmissible as evidence al¬ 
though they may be used to refresh 
memory of witness if after such use 
he can testify from independent rec¬ 
ollection of matter. 

Wash,—State v, Coffey, 112 P.2d 989, 
8 Wash.2d 504, 

92. Ill.—^Feder v. Perry Coal Co., 279 
IlLApp. 314. 

Me.—^Hunter v. Totman, 80 A,2d 401, 
146 Me. 259. 

Mont—Cohen v. Clark, 119 P. 775, 44 
Mont 161. 

70 C.J. p 686 note 56. 

93. Pa—^Rosen v. Seidenberg, 170 A. 
361, 111 Pa.Super. 634. 

70 G.J. p 686 note 57, p 692 note 56 
—22 O.J. p 864 note 49, p 885 note 
90. 

Pages of ledger of corporation 
could properly be used for purpose of 
refreshing memory of corporation’s 
bookkeeper as to statement of ac¬ 
count of decedent 

Ill.—City Nat Bank & Trust Co. of 
Chicago V. Oberheide Coal Co., 80 
N.E.2d 763. 307 IlLApp. 619. 

Book not kept in regular course of 
husiuess 

Book purporting to show dates on 

90 


which services were rendered to one 
individual, not in normal course of 
any business or profession, is not 
admissible in support of claim 
against estate of individual as book 
of original entry, but is at most, if 
entries were made at or about time 
services were performed, such book 
as might be used to refresh memory 
of claimant if he were competent 
witness. 

Pa.—In re Benedict's Estate, 63 Pa. 
Dist. & Co. 549. 

94. Ala.—Wise, Boles & Bowdoin v. 

i Fuller, 66 So. 827, 11 Ala.App. 427. 

I Mass.—Commonwealth v. Levine, 181 
N.E. 851, 280 Mass. 83. 

95. Ind.—^Lowe v. Swafford, 199 N. 
B. 709, 209 Ind. 614, 103 A.L.R. 
1222. 

Mo.—^Millaway v. Brown, App., 197 
S.W.2d 987. 

70 C.J. p 686 note 69. 

96. Ind.—^Lowe v. Swafford, 199 N. 
B. 709. 209 Ind. 614, 103 A.L.R. 
1222. 

70 C.J. p 687 note 60. 

97. Cal.—^McGowan v. McDonald, 43 
P. 418, 111 C. 67, 52 Am.S.R. 149. 

70 C.J. p 687 note 61. 

98. U.S.—Grunberg v. U. S., Mass., 
145 F. 81, 76 C.C.A. 61. 

70 C.J. p 687 note 62. 

99. Tex.—^Musslewhite v. Gillette, 
Civ.App., 268 S.W.2d 104. 

70 C.J. p 587 note 63. 

Wife’s diary 

In automobile accident case, where¬ 
in plaintiff wished to bring out at 
what time plaintiff and wife had 
started on trip, as bearing on ques¬ 
tion of speed of plaintiff’s automo¬ 
bile, permitting plaintiff to use wife's 
diary to refresh his memory as to 
what time trip was started was im¬ 
proper. 

Tex.—^Musslewhite v. Gillette, supra. 

1. Pa.—^In re Lawrence’s Estate, 132 
A. 786, 286 Pa. 58. 

2. N.J.—State V. Abdul Hamid Su¬ 
leiman, 126 A. 425, 2 N.J.Misc. 
1016. 

3. La.—State v. Larocca, 100 So. 
720, 166 La. 667. 
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attended the birth of a child may use a certified 
•copy of the birth certificate to testify as to the 
child's name> 

General or husiness publications, A witness as 
to value may refer to price lists,5 a manufacturer's 
printed catalogue of prices,® discount sheets,'^ a 
circular issued by the United States Food Adminis¬ 
tration,® and published market quotations.® An in¬ 
surance agent may refresh his memory of a policy 
provision by referring to a manual issued to 
agents and a general passenger agent may re¬ 

fresh his memoiy of the contents of^a railroad tick¬ 
et by referring to one which, except as to one con¬ 
dition having no bearing on the case, is identical 
with the one in question.ii While in some instanc¬ 
es a witness may properly refresh his recollection 
from newspaper articles,^® the practice is not to be 
commended.^® 

Letters and telegrams, A telegram sent by the 
witness to another person may be used for the pur¬ 
pose of refreshing his recollection.^^ Also, a wit¬ 
ness may be permitted to refresh his memory from 
a letter which was written by him^® or which, al¬ 
though not written by him, is well calculated to re¬ 
fresh his memory,!® such as a letter written to him 
and in his possession.!^ 

Medical records and photographs, A physician 
may be permitted to refresh his memory from a 
record made,!® a paper signed,!® or a book kept®® 
by him. He may also refer to hospital records 
which, although not personally written by him, were 


kept, as a part of the regular work of the hospital, 
under his personal supervision as surgeon in chief,®! 
or to a report or history dictated by him where he 
identifies it as a transcription of the matter dic¬ 
tated®® or it in fact stimulates or refreshes his mem¬ 
ory and is not used as a record of a past recollec¬ 
tion.®® On the other hand, it has been held to be 
error to permit a doctor to testify on the basis of 
hospital records in which he made no entries,®^ 
and a surgeon will not be permitted to testify as to 
the contents of a hospital record of an operation 
where it does not refresh his memory and he nei¬ 
ther wrote it nor verified its correctness at the time 
it was made;®® and there is no error in refusing 
to permit a physician to refresh his memory from 
a hospital record made by the house surgeon where, 
although he has ascertained its correctness by com¬ 
paring it with his own memorandum, the latter 
memorandum is available and the physician is able 
to testify from a clear, independent recollection 
without the aid of any memorandum.®® A hospital 
technician who made the examination may refresh 
his memory from a memorandum which he himself 
wrote in the record of the hospital.®’^ 

Where X-^ray examination was made, the X-ray 
picture may be used for the purpose of refreshing 
the memory of a physician who testifies that the 
picture was taken, that it is exact, and that he used 
it for the purpose of setting a fracture.®® 

Nurses who made or kept a hospital record or 
chart may be permitted to refresh their memories 
therefrom.®® Also, a nurse should be permitted to 


4. Colo.—Trujillo v. People, 222 P. 
2d 775, 122 Colo. 436. 

State or local refiTlstrar 
Birth certificate certified by a lo¬ 
cal registrar is as dependable €ls one 
certified by the state registrar. 

Colo.—^Trujillo v. People, supra. 

5. Ohio.—Sroufe v. Guttman, 82 N. 
R2d 444, 65 Ohio App. 656. 

70 C.J. P 687 note 67. 

6. Iowa.—Wilber v. Buckingham, 
132 N.W. 960, 153 Iowa 194, Ann, 
Cas.l913B 210. 

Pa.—^Kowalsky*s Exp. Service v. 
Raverford Tp., Coin.Pl., 40 Del.Co. 
53. 

7. K.J.—^More-Jonas Glass Co. v. 
West Jersey, etc., R. Co., 72 A. 66, 
76 N.J.Law 708. 

& Tex.—^Houston Packing Co. v. 
Cuero Cotton Oil & Mfg. Co., Civ. 
App., 241 S.W. 602, reversed on 
other grounds, Com.App., 255 S.W. 
168. 

9. Mo.—^Lay V. Chicago, B. & Q. R. 

Co., 138 S.W. 884, 157 Mo.App. 467. 
70 C.J. P 587 note 71. 


10. W.Va,—Hubbard v. Equitable 
Life Assur. Soc., 95 S.E. 811, 81 W. 
Va. 663, 4 A.L.R. 886. 

11. D.C.—Howard v. Chesapeake, 
etc., R. Co.. 11 APP.D.C. 800. 

12. U.S.—Bragg Mfg. Co. v. New 
Tork, C.C.N.T., 141 P. 118. 

70 C.J. p 687 note 74. 

13. Neb.—U. P. Steam Baking Co. v. 
Omaha St. R. Co., 94 N.W. 633, 4 
NehCUnoir.) 396. 

14. Mass.—Com. v. Burton, 67 N.B. 

419, 183 Mass. 461. I 

S.C.—Sloan v. Pelzer, 32 S.B. 431, 64 
S.C. 314. 

15. Vt—^Baker v. Sherman, 46 A. 
67, 71 Vt, 439. 

70 C.J. p 687 note 77. 

16. D.a—McHenry v. U. S., 276 F. 
761, 61 App.D,C, 119. 

17. Ala.—Rutherford's Adm’rs v. 
Mobile Branch Baiik, 14 Aleu 92. 

La.—Chopin v. Freeman, 70 So. 421, 
138 La. 423. 

18 . Mass.—^Lindenbaum v. New 
Tork, etc., R. Co., 84 N.B. 129, 197 
Mass. 314. 

70 C.J. p 687 note 80. 
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19. Ohio.—^Armstrong v. Travelers' 
Ins. Co., 4 Ohio App. 46. 

70 C.J. P 587 note 81. 

20. Mo.—State v. Palmberg, 97 S.W. 
666, 199 Mo. 233. 116 Am.S.R. 476. 

Tex.-^handler v. State, 280 S.W. 
817, 103 Tex.Cr. 311. 

21. Conn.—Hall v. Sera, 162 A. 148, 
112 Conn. 291. 

22. N.J.—State v. Fletcher, 101 A. 
181, 90 N.J.Law 722. 

23. Conn.—^Hall v. Sera, 162 A. 148, 
112 Conn. 29L 

24 . n.T.—^B rady v. Comprehensive 
Omnibus Corp., 5 N.T.S.2d 781. 

25. Ariz.—-Verde Combination Cop¬ 
per Co. V. Reito, 198 P. 462, 22 
Arlz. 445. 

26. Mo.—^Kirkpatrick v. American 
Creosotlng Co., 87 S.W.2d 996, 225 
Mo.App. 774. 

27. Ill. — People V. Greenspawn, 179 
N.B. 98, 346 Ill. 484. 

28. Pa.—^Beittle v. Maco, 12 Pa. 
Dist. & Co. 287. 

29. Ohio.—Weis v. Weis, 72 N.E.2d 
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refresh her memory by reference to a bedside chart 
kept by the head nurse from information furnished 
by the witness.^® 

Writings connected with legal proceedings gen¬ 
erally. It is not error to permit a witness for plain¬ 
tiff to refresh his memory or recollection from a 
bill of particulars^! or a copy of the account at¬ 
tached to the petition32 where he has personal 
knowledge of its correctness.33 Where a report of 
condemnation commissioners, appointed by the 
court, is inadmissible in evidence on a subsequent 
trial before a jury in the same case or proceeding, 
it should not be permitted to be put in evidence 
indirectly by allowing one of the commissioners, 
when testifying as an expert, to use it to refresh 
his recollection.*^ An officer who executed process 
may refresh his memory by referring to such process 
and his return thereon.** 

For the purpose of refreshing his memory, a 
party may be permitted to refer to his pleadings,*® 
a bill of particulars which has been filed by him,**^ 
or an exhibit which he prepared.** An attorney 
may be permitted to refresh his memory from a 
bill of exceptions which was drawn by him.** 


A judge who presided at a trial may refresh his 
recollection of the claims of counsel made at the 
trial by examining his notes thereof.^® Also, a 
justice of the peace may refresh his recollection 
from his certificate attached to a confession made 
by accused on preliminary examination;^! but it 
has been held error to permit a justice of the peace 
to refresh his memory from an exhibit filed by 
defendant in a case before the justice.^* 

Former statement or testimony. Ordinaril^^ it 
is permissible, for the purpose of refreshing the 
recollection of a witness, to allow him to read a 
report or record of testimony given by him at a 
previous trial, hearing, or examination,^* testimony 
given by him^^ or a statement made and signed by 
him^* before the grand jury, or an affidavit'** or 
depositions^ or written statements* previously made 
by the witness. 

Subject matter of refreshment. The use of mem¬ 
oranda or documents is permissible to refresh the 
memory of a witness as to the date of an occur¬ 
rence,s* the age of an individual,*® his physical 
condition at a certain time,*! the names and ad¬ 
dresses of persons who witnessed an accident,**-^ the 
place where the witness was on a certain day,** 


245. 147 Ohio St. 416. 169 A.L.R. 
668 . 

70 C.J. p 588 note 90. 

30. W,Va.—^Browning* v. Hoffman, 
111 S.E. 492, 90 W.Va, 568, 

31. Conn.—^T. Barbour Brown & Co. 
V. Canty. 161 A. 91, 115 Conn. 226, 
83 A.L.B. 801. 

N.J.—Whellkln Coat Co. v. Long 
Branch Trust Co., 1 A.2d 394, 121 
N.J.Law 106. 

32. Ga.—Georgia Excelsior Co. v. 
Hartfelder-Garbutt Co., 78 S.E. 611, 
12 Ga.App. 797. 

33. Ga.—Georgia Excelsior Co. v. 
Hartfelder-Garbutt Co., supra. 

34. Mo.—^Kansas City Southern Ry. 
Co. V. Second Street Improvement 
Co., 166 S.W. 296, 256 Mo. 386. 

35. Okl.—^Plohr v. Territory, 78 P. 
565, 14 Okl. 477. 

70 C.J. p 588 note 9. 

33. S.D.—^Brown v. Smith, 123 N.W. 

689, 24 S.l>. 231. 

70 C.J. p 588 note 2. 

87. Mich.—^Avery v. Knight, 58 N.W. 

316. 99 Mich. 311. 

70 C.J. p 588 note 3. 

33. R.I.—Holden v. Thurber, 72 A. 
720. 

39. Kan.—Solomon R, Co. v. Jones, 
8 P. 730, 84 Kan. 443. 

40. Conn.—^Bishop v. New Haven, 
72 A. 646, 82 Conn. 51. 

41. Tex.—Garcia v. State, 228 S.W. 
988, 88 Tex.Cr, 605. 


42 . Mo.—State v. Fannon, 59 S.W. 
75, 158 Mo, 149. 

43. N.C.—State v. Coffey, 187 S.E. 
764. 210 N.C. 661. 

70 C.J. p 589 note 21. 

Reading prior testimony or state¬ 
ment to witness see supra § 357 b. 

44. Cal.—^People v. Horowitz, 161 P- 
2d 833, 70 C.A.2d 675. 

D.C.—Young V. U. S., 214 P.2d 232, 
94 U.S.APP.D.C. 62. 

Mich.—^People v. Roxborough, 12 N. 
W.2d 466, 307 Mich. 675, certiorari 
denied Roxborough v. People, 66 S. 
Ct. 80, 323 tr.S. 749, 89 L.Ed. 600, 
rehearing denied 65 S.Ct 127, 323 
XJ.S, 815, 89 Ii.Ed. 648—People v, 
McCrea. 6 N.W.2d 489, 303 Mich. 
213, certiorari denied McCrea v. 
People of State of Michigan, 63 S. 
Ct. 851, 318 U.S. 783, 87 L.Ed. 1160. 
Tex,—^Ragsdale v. State, 72 S.W.2d 
267, 126 Tex,Cr. 638. 

45. Tex,—Wilkirson v. State, 23 S. 
W,2d 731. 113 Tex.Cr. 691. 

70 C.J, p 690 note 22. 

46. U.S.—Beaty v, U. S., C.A.N.C., 
203 F.2d 652. 

70 C.J. p 590 note 23. 

47. Ill.—^Beringer v. Lackner, 73 N, 
B.2d 620. 831 IlLApp. 591. 

S.C.—^Reliance Varnish Co. v. Mul¬ 
lins Lumber Co., 48 S.E.2d 653, 213 
S.a 84. 

70 C.J. p 690 note 24. 

48. La.—State v. Michel, 74 So.2d 
207, 226 La. 1040, affirmed 76 S.Ct. 
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158, 850 XJ.S. 91, 100 L.Ed. 83, re- 
hearing denied 76 S.Ct. 340, and 
Poret V. State of La., 76 S.Ct. 340, 
350 U.S. 956, 100 L.Ed. 831. 

Mo.—Ford V. Louisville & N. R. Co., 
183 S.W.2d 137—State v. Gregory. 
96 S.W.2d 47, 339 Mo. 133. 

70 C.J. p 584 note 36. 

49. U.S.—^Beaty v, U. S., C.A.N.C., 
203 F.2d 662—^Prentiss v. Chand¬ 
ler, C.C.A.Cal., 86 F.2d 733, certio¬ 
rari denied 57 S.Ct. 431, 300 U.S. 
654, 81 L.Ed. 864—^Prentiss v. 

Times-Mirror Co., C.C.A.Cal., 85 
P.2d 733, certiorari denied 67 S.Ct. 
431. 300 U.S. 654, 81 L.Ed. 864. 

Ala.—Spencer v. Bley Bros., 166 So, 
776, 232 Ala. 74. 

N.C.—State v. Merritt, 94 S.B.2d 825. 

244 N.C. 687. 

70 C.J. p 582 note 99. 

60. Ark.—Curtis v. State, 117 S.W. 
521, 89 Ark. 394. 

51. U.S.—^Bailey v, Warner, Colo., 
118 F. 895, 55 C.C.A. 329. 

62. Pa.—Clark v. Union Traction 
Co., 60 A. 802, 210 Pa. 636. 

53. Ky.—Star Mills v. Bailey, 130 
S.W. 1077, 140 Ky. 194, 140 Am. 
S.R. 870. 

Birthplace 

In deportation proceedings, defend¬ 
ant’s memory of his birthplace could 
be refreshed by any document, 
sworn or unsworn, in any court, al¬ 
though document was statement pro- 
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physical measurements,the whereabouts of plain¬ 
tiff at the time of the filing of the suit,55 the con¬ 
tents of a lost contract,®® the figures of an ac¬ 
count,57 the articles sold to a certain person,® 8 
or the articles on the taking of which an action of 
conversion is based.®® 

Refreshing memory as to former evidence. A 
grand juror may refresh his memory of testimony 
or statements before the grand jury by referring 
to the indictment under consideration at the time.®® 
A witness who made an affidavit in a suit be¬ 
fore a justice may refresh his memory, in testi¬ 
fying to the contents of such affidavit, after it has 
been lost or destroyed, by a summons shown to have 
contained the printed form of the affidavit in use 
at the time in all similar cases before such justice.®^ 
The use of stenographic notes or a transcript there¬ 
of to refresh the recollection of the witness as to 
the testimony is considered infra § 361. 

§ 359.-Copies or Secondary Writings 

Where the witness testifies on the basis of his present 
revived recoliection, the writing used to stimuiate his 
memory need not be the original; but a writing used as 
the record of the witness* past recollection must be the 
original if it Is available. 


Where the witness testifies on the basis of his 
present revived recollection, the writing used to 
stimulate his memory need not be the original®- 
where he is able to testify independently of his con¬ 
fidence in the accuracy of the copy.®® Notes or 
memoranda which have been copied, made, drawn, 
or extracted from an original book, record, ac¬ 
count, memorandum, or other writing may be used 
to refresh the memory of a witness®^ where the 
original has been lost or destroyed,®® or is other¬ 
wise inaccessible.®® 

Where the witness has no present recollection 
and testifies on the basis of the writing as a record 
of his past recollection, the original \vriting, if 
available, is required,®7 but a copy may be used if 
the original is lost or otherwise unavailable,®® and 
it is shown that the witness knows the copy to be 
a true one.®® Where the original notes w’ere kept 
in a temporary form which the witness destroyed 
on transferring them to a more permanent form, 
the latter may be used.70 

In some instances, however, it has been held 
that it is not permissible for a witness to testify 
or refresh his recollection from a copy of, or notes 
made from, an original record or memorandum,7i 


cured by inspector other than Inspec¬ 
tor who conducted hearing. 

Xj.s.—^Nicoli V. Briggs, C.C.A.Kan., 
83 F.2d 875. 

54. Idaho.—Gardner v. Hobbs, 206 
P.2d 539, 69 Idaho 288, 14 A.IuR. 
2d 478. 

R.I.—State V. Prescott, 40 A.2d 721, 
70 R.I. 403. 

55. La.—Chopin v. Freeman, 70 So. 
421, 138 La. 423. 

56. Ky.—^International Harvester 
Co. of America v. Commonwealth, 
144 S.W. 1070, 147 Ky. 557. 

57. N.T.—^Ascheim v. Levinsohn, 91 
N.T.S. 157. 

58. Pa.—Shannon v. Castner, 21 Pa. 
Super. 294. 

59. N.T.—Heyert v. Reubman, 86 
N.T.S. 797. 

60. Tex.—Sisk v. State, 13 S.W. 647, 
28 Tex.App. 432. 

61. Mo.—-Wise v. Loring, 59 Mo. 
App. 269. 

63 . S.C.—Shapiro v. Pennsylvania 

R. Co., 83 F.2d 581, 65 App.D,C. 
824. 

Ill.—^People V. Griswold, 92 N.E.2d 
91, 406 Ill. 633. 

Ijiass.—^Fisher v. Swartz, 130 N.B.2d 
575 —Commonwealth v. Levine, 181 
N.E. 851, 280 Mass. 83. 

Nev.—State v. Helm, 209 P.2d 187, 
66 Nev. 286, certiorari denied Helm 
V, State of Nev., 70 S.Ct. 794, 330 
U.S. 942, 94 L.Ed. 1358. 


Tex.—Community Public Service Co. 

V. Gray, Civ.App., 107 S.W.2d 495. 
Wash.—Rustuen v. Apro. 243 P.2d 
479. 40 ■Wash.2d 895—State v. Jen¬ 
sen, 78 P.2d 600, 194 Wash. 616. 

70 C.X p 681 note 83, p 694 note 81. 
Writing used to revive present Inde¬ 
pendent recollection generally see 
supra § 858 b. 

63. Ill.—^Bredt v. Simpson, Hall, 
Miller & Co., 95 IlLApp. 333. 

64. Pa.—^Marcus v. Jones, Com.Pl., 
68 Montg. 348. 

Wash.—^McCoy v. Courtney, 190 P.2d 
732, 30 Wash.2d 125—Schmidt v. 
Van Woerden, 42 P.2d 3, 181 Wash. 
39 

70 C.J. p 693 note 77. 

65. R.I.—Brodie v. Kiggln, 189 A. 
851, 67 R.I. 288. 

70 C.J. p 693 note 78. 

66. Ill.—Clifford V. rhrake, 14 Ill. 
App. 76. 

N.T.—Frindel v. Schaikewitz, 45 N. 
TS. 104, 16 App.Div. 143. 

67. H.S,^—Jewett v. IJ. S., C.C.A. I 
Wash., 15 F.2d 965. 

D.C._^Moskios V. Gaston, MumApp., 

121 A.2d 722. 

Ind.—Hottenstein v. Hottensteln, 133 
N.E. 489, 191 Ind. 460. 

Tex.—Community Public Service Co. 

V. Gray, Clv.App., 107 S.W.2d 495. 
Use of writing as record of past 
recollection generally see supra 
§ 358 c. 

66. DC.—Belcher V. Jenkins Engi¬ 
neering Co., MunJLpp., 123 A.2d 

93 


215—Mosklos V. Gaston, Mun.App., 
121 A.2d 722. 

69. Mo.—Schroeder v. Wells, App., 
277 S.W. 578. 

70 O.J. P 594 note 80. 

70. Cal.—Anderson v. Souza, 243 P. 
2d 497, 38 Cal.2d 825. 

D.C.—^Mosklos v. Gaston, MunA.pp., 
121 A.2d 722. 

Nev.—State v. Helm. 209 P.2d 187, 
66 Nev. 286, certiorari denied Helm 
V. State of Nev., 70 S.Ct. 794, 339 
U.S. 943, 94 L.Bd. 1358. 

Pa.—Commonwealth v, Noel, 76 AL.2d 
236, 168 Pa.Super. 42. 

Original notes destroyed to avoid 
crosa-ezaanination 
Where police officer, who, pursuant 
to court order, had intercepted tele¬ 
phone conversations by defendants, 
in bad faith deliberately destroyed 
original written record and subse¬ 
quent longhand transcriptions to 
prevent cross-examination as to their 
correctness, permitting officer to re¬ 
fresh his recollection from magis¬ 
trate's court complaint, into which 
he had dictated a further transcript, 
as to conversations overheard and as 
to identity of persons who partici¬ 
pated therein and permitting him to 
read such transcript into record con¬ 
stituted error. 

N.Y.—^People V. Betts, 74 N.T.S.2d 
791, 272 App.Div. 737, affirmed 80 
N.E.2d 456, 297 N.T. 1000. 

71 . U.S.—^U. S. V. Burr, C.C.Va., 26 
P.Cas.No.14,693. 
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as where it is possible to produce the original writ¬ 
ing, the witness never had personal knowledge 
of the subject matter of the original writing,^3 the 
secondary writing does not relate to matters to 
which the witness is asked to testify,the original 
was not made by the witness,'^® the copy is estab¬ 
lished by incompetent testimony,^6 it is not shown 
hy whom the copy was made,'^'^ or the witness does 
not know the copy to be correct.*^ 3 

Newspaper article may be used for the purpose 
of refreshing the recollection of a witness where 
the original notes, memoranda, or report from which 
it was written have been lost or destroyed'^3 or, it 
is held, in the case of a reporter, even though the 
absence of his original written report is not ac¬ 
counted for.30 

Copy of copy may, according to some,3i not 
-other,32 authorities, be used to refresh the memory 
of a witness. 

Where original is in court Where the original 
writing is in court, it is not error33 or an abuse 
of discretions^ for the court to insist that only 
the original, and not a copy, be used by a witness 
to refresh his recollection. However, even though 
original books or records are in court, neverthe¬ 
less, where an examination of them would be at¬ 
tended by inconvenience and loss of time, the court 
may, in its discretion, permit a witness to refresh 
liis memory from a memorandum prepared from the 
books and records.35 

Phonograph, tape, or disc recording. A witness 
may refresh his recollection by the use of a tran¬ 
script made by him from a tape or recording which 
be made.3® Where the witness listened in on con¬ 
versations which were simultaneously recorded on 


a disc or tape, he could use a transcript made by 
a stenographer from the disc or tape to refresh his 
recollection as to the conversations.^*? Similarly, 
where the witness heard a conversation which was 
recorded on tape, he could use his notes based on 
a transcript of the tape in testifying.33 Where a 
conversation in a foreign language was carried by 
dictaphone to the witness who translated it and 
dictated it to a stenographer, the transcript could 
not be used as a recorded past recollection of the 
witness.39 Where a tape recording was made of a 
conversation in which the witness participated, it 
was held not to be error to permit him to read to 
the jury from a mimeographed copy of a transcript 
of the recording prepared under the witness' direc¬ 
tion, where the clerk who made the mimeograph 
stencil testified to its accuracy.^® 

§ 350 . -Author of Writing and Time 

Made 

a. Author of writing 

b. Time writing was made 

a. Author of Writing 

A wrtting by the witness or by another may be used 
by the witness to refresh his recollection where he Is then 
able to testify on the basis of his present independent 
recollection; but there Is some conflict as to the propriety 
of the use of a writing by another as a record of the wit¬ 
ness' past recollection. 

In accordance with the rule discussed supra § 
358 b, that any paper, writing, or memorandum 
which in fact stimulates, revives, or refreshes the 
present memory or recollection of a witness may 
be used by him for that purpose, where the recol¬ 
lection of the witness is refreshed by looking at 
the writing and he then testifies on the basis of 


Pa.—Appeal of Coopers, Quar.Sess., 
SO L.ack.Jur. 114, 

70 C.J. p 594 note 83. 

va. Pa.—^Krasnansky v. Sukenik, 
Com.Pl., 20 Leh.L.J. 276, 11 Som. 
L.eff.J. 372. 

Wash.—Ooxpns Juris cited iu Clau¬ 
sen V. Jones, 71 P.2d 362, 364, 191 
Wash. 834. 

70 C.J. p 594 note 84. 

' 73 . N.T.—Consolidated Safety Pin 
Co. V. Humbert, 128 N.Y.S. 710. 

7# C.J. P 594 note 86, 

*74. Pa.—Greiner v. Central Mut 
Fire Ins. Co., 40 Pa.Super. 879. 

76. Md.—^Hopper v. Beck, 84 A. 474, 
83 Md. 647. 

76. N.T,—Wallace v. Wallace, 137 
N.Y.S. 43, 143 N.Y.S. 1148, 168 App. 
Dlv. 273, affirmed 109 N.H. 872, 
2X6 N.Y. 28. 


77. Ind.—Hottenstein v. Hotten- | 
stein, 133 N.B. 489, 191 Ind. 460. 

70 C.J. p 594 note 89. 

78. Ind.—Hottenstein v. Hotten¬ 
stein, supra. 

70 C.J. p 694 note 90. 

79. Cal.—^Beecham v. Bums, 168 P. 
1061, 34 C.A. 804. 

70 C.J. p 594 note 92. 

80. Mass.—Commonwealth v. Ford, 
130 Mass. 64. 39 Am.R. 426. 

81- Wls.—Folsom V. Apple Kiver 
Log’-Drivlng’ Co., 41 Wls. 602. 

82. Md.—Green v. Caulk, 16 Md. 

I 656. 

33. N.C.—Jones v. Jones, 94 N.C. 

111 . 

84. Mo.—Winn v. Modern Woodmen 
of AmeHca, 137 S.W. 292, 157 Mo. 
App, 1. 

85. Cal.—^People v. Baird, 286 P.2d 
832, 135 C.A.2d 109. 
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S.D.—state v. Wolfe, 266 N.W. 116, 
64 S.D. 178, 104 A.L.B, 464. 

Vt.—In re Wells* Will, 113 A. 822, 
96 Vt. 16, 

70 C.J. P 694 note 98. 

Use of summary of voluminous writ¬ 
ings see supra § 368 a. 

88. Mo.—State v. Johnson, 286 S.W. 
2d 787. 

87. Cal.—People v. Sica, 247 P.2d 
72. 112 C.A.2d 674. 

Conn.—^Kilpatrick v. Kilpatrick, 193 
A. 766,123 Conn. 218. 

Md.—McGuire v. State, 92 A.2d 582, 
200 Md. 601, certiorari denied Mc¬ 
Guire V. State of Md., 73 S.Ct. 497, 
344 U.S. 928. 97 L.Bd. 714. 

88. Cal.—^People v. Eads, 268 P.2d 
561, 124 C.A.2d 393. 

89. Conn.—State v. Perelli, 5 A. 2d 
705, 126 Conn. 321. 121 A.L.B. 1367. 

1 90. Cal.—People v. Vera» 281 P.2d 

I 65, 131 C.A.2d 669. 
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his present independent memory, it is of no con¬ 
sequence that the document was not written by 
the witness a witness may use a memorandum 
made by another to refresh his memory.92 

As sometimes formulated, the rule is that a wit¬ 
ness may be permitted, for the purpose of refresh¬ 
ing his memory, to use a memorandum or writing 
prepared by another person where he knows it to 
be correct and, apart from statute, this is true 
regardless of how he obtained such knowledge, 
whether by verification or checkings^ or because 


the memorandum or writing was prepared under his 
direction or supervision®® or whether it was pre¬ 
pared in his presence.®^ Under some statutes, how¬ 
ever, the memorandum, if not made by the witness 
himself, must have been made under his direction, 
in order to be available for the purpose of refresh¬ 
ing his memory.®® 

A fortiori, a -witness may be permitted to read 
or consult writing or data made by himself for the 
purpose of refreshing his recollection®® especially 
where he is testifying as to many details involving 


91. U.S.—Hoffman v. U. S., C.C.A. 
Cal., 87 F.2d 410—^Delaney v. U. S., 

C.C.A.N.J., 77 F.2d 916. 

—Campbell v. State, 195 So. 776, 
29 Ala.App. 343. 

N.T.—^Levenson v. Commonwealth 
Syndicate, 24 N.T.S.2d 781. 

N.J.—^Yoergr v. Northern N. J. Mortgr. 
Associates. 130 A.2d 392, 44 N.J. 
Super. 286. 

Tex.—^Texas, etc., R, Co. v. Birdwell, 
Civ.App., 86 S.W. 1067, 

70 C.J. p 685 notes 47, 48. 

TerificatloiL by witness 

Memorandum, which was not of¬ 
fered in evidence as an exhibit, but 
which was used only to refresh 
memory of witness, was not required 
to have been made or attested to by 
such witness, if statements therein 
were fresh In mind of witness and 
could be verified by witness. 

Minn.—Ostrowski v. Mockridge, 65 
N.W.2d 186, 242 Minn. 265. 

92. U.S.—Delaney v. U. S., C.C,A.N. 
X, 77 F.2d 916. 

Cal.—^Head v. Logan, 102 P.2d 813, 
39 C.A.2d 243. 

■Kan,—State v. Cook, 305 P.2d 861, 
180 Kan. 648. 

Mo.—^Tebeau v. Baden Equipment & 
Const. Co., App., 296 S.W.2d 184. 
N.J.—^Kellam v. Akers Motor Lines, 
42 A.2d 261, 133 N.J.Law 1. 

70 C.J. p 686 notes 47, 48. 

MfixLiites of meetings of church 
members and board of trustees were 
proper subjects for refreshment of 
witnesses’ memories as to number 
and identity of trustees, although 
authority of various persons making 
entries was not fully established. 

Or._^Banks v. Community Church of | 

La Grande, 165 P.2d 66. 178 Or. 1. j 

Memorandtim prepaared by partner 
In partnership’s action for damag¬ 
es caused by city’s alleged negli¬ 
gence in furnishing rusty water to 
partnership’s laundry, partner. In 
testifying, was properly permitted 
to refresh his memory as to items 
of damage from paper which had 
been prepared by another partner. 
Mass.—Gordon v. City of Medford, 
117 N.E.2d 284, 331 Mass. 119. 

iq-.j._^Phipps v. Cervasio, 60 A.2d 

876, 135 N.XLaw 333. 


nteohanlo's statement as to repairs 
In action for damages to plaintiff’s 
automobile, it was not error to per¬ 
mit plaintiff to use statement made 
by mechanic concerning damages to 
his automobile, for purpose of re¬ 
freshing his memory when testifying 
from his own knowledge concerning 
the repairs needed in his automobile 
as result of collision, when no at¬ 
tempt was made to show that wit¬ 
ness was not qualified to testify con¬ 
cerning the subject matter. 

Tex—^Pharr v. Coldeway. CivA.pp., 
256 S.W.2d 917. 

Sales tags 

Bookkeeper who kept all the books 
and accounts and made all entries 
therein, which entries were made 
from sales tags, some of which were 
not made out by bookkeeper, was 
properly permitted to refresh his 
memory from such tags. 

’ Cal.—^Head v. Logan, 102 F.2d 813, 
39 C.A.2d 243. 

93. Mo.—Teheau v. Baden Equip¬ 
ment & Const. Co., App., 295 S.W. 
2d 184— Corpus Juris dted in 
Voyles V. Columbia Terminals Co., 
App., 223 S.W.2d 870, 871. 

Neb.—Anderson v. State, 33 N.W.2d 
362, 150 Neb. 116. 

Pa.—Murphy v. Fetter, Com.Pl., 7 
Sch.Reg. 64. 

70 C.X p 684 note 40, p 685 note 49. 

94. Mo.—State v. Patton, 164 S.W. 
223, 255 Mo. 245. 

95. P€U—^Lardierl v. Lament, 92 A. 
2d 229, 172 Pa.Super. 35. 

70 C.J. p 584 note 42. 

96. Idaho.—Gardner v. Hobbs, 206 
P.2d 539, 69 Idaho 288, 14 A.L.R.2d 

Okl.—^Bowers v. State, 34 P.2d 292, 
56 Okl.Cr. 111. 

iq-.X—State v. Cleveland, 78 A.2d 660, | 
6 N.J. 316, 23 A.L.R.2d 907. 

N.C.—State v. Peacock. 72 S.E.2d 612, 
236 N.C. 137—State V. Smith, 27 S. 
B.2d 114, 223 N.C. 457. 

Pa.—^Lardlerl v. Lament, 92 A.2d 229, 
172 Pa.Super. 86. 

Wash.— State v. Jensen, 78 T.2d 600, 
194 Wash. 515. 

Tex— Harper v. Highway Motor 
Freight Lines, Clv.App., 89 S.W.2d 
448. 

70 C.J. P 684 note 43, p 686 note 45. 
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97. Ill.—^People v. Griswold, 92 N. 

E.2d 91, 405 Ill. 533. 

N.C.—State v. Peacock, 72 S.E.2d 612. 
236 N.C. 137—State v. Smith, 27 
S.E.2d 114, 223 N.C. 457. 

70 C.J. p 685 note 44. 

93. Mont.—Spurgeon v. Imperial 
Elevator Co., 43 P.2d 891, 99 Mont. 
432. 

70 C.J. p 585 note 46. 

99. U.S.—^Empire Oil & Gas Corp. v. 
U. S., C.C.A.Cal.. 136 F.2d 868— 
Pernatto v. U. S.. C.C.A.N.J., 104 
P.2d 427. 

Cal.—^People v. Amaya, 112 P.2d 942,. 
44 C.A.2d 656. 

D.C.—Paul T. Stone, Inc., v. Metzler. 

98 P.2d 231, 68 App.D.C. 359. 

Ga.—Steinmetz v. Chambley, 83 S. 

I R2d 318, 90 Ga.App. 519. 

UL —^Rosin v. Central Plaza Hotel, 

I 103 N.B.2d 381, 345 IlLApp. 411. 
Iowa.—Jaeger v. Hackert, 41 N.W.2d 
42, 241 Iowa 379. 

Me.—Hunter v. Totman, 120 A.2d 
219. 

Md.—O’Donnell v. State, 53 A.2d 688. 
188 Md. 693, reargument denied 54 
A,2d 315, 188 Md. 693—Jones v. 
State, 45 A.2d 350, 185 Md. 481. 
Mass.—Commonwealth v. Pike, 86 N. 

E.2d 519, 324 Mass. 885. 

Mo.—Corpus Juris died in Ford v. 
Louisville & N. R. Co., 183 S.W.2d' 
137, 139—State v. Patton, 164 S. 
W. 223, 255 Mo. 245. 

Neb.—Anderson v. State, 33 N.W.2d 
362, 160 Neb. 116. 

N.J.—State V. Cleveland, 78 A2d 560, 
6 N.J. 316, 23 A.L.R.2d 907. 

Jackson v. Pioneer Adhesive 
Works, 40 A.2d 634, 132 N.J.Law 
897—Chmiel v. Tatsko, 13 A.2d 
219, 124 N.J.Law 508—Cooper v. 
Endress Motors, 8 A.2d 382, 128 
N.J.Law 290. 

N.C.—State v. Peacock, 72 S.B.2d 612, 
236 N.C. 137. 

Okl.—Century Ins. Co., Limited, of 
Edinburgh, Scotland, v. Rice, 144 
P.2d 953, 193 OkL 418, 

Tex—Frankfurt v. Decker, ClvA.pp., 
180 S.W.2d 985—Harper v. High¬ 
way Motor Freight Lines, Civ* 
App., 89 S.W.2d 448. 

Wash.—State v. Coffey, 113 P.3d 989,. 
8 Wash.2d 504. 
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dates, numbers, weights, or quantities,^ and arising 
in transactions extending through several months.^ 
This is true as to a memorandum prepared by him;^ 
a bill made by him for work done after inspection 
thereof;^ a check issued by him;^ a list, inven¬ 
tory, or itemized statement of certain articles made 
by him;® the value of articles written by him on 
a list an entry made by him on a slip of paper 
a map or plat prepared by the witness;® figures 
made by him on a map;i® proofs of loss made by 
him under a health indemnity policy a record 
or memorandum made and kept by him in the usual 
course of his business or employments^ or in the 
performance of his official duties ;S3 a report made 


98 C.J.S. 

by him as to the occurrence and a statement of 
another person which was made or dictated to, and 
written down by, the witness.^® The propriety of 
allowing a witness to refresh his recollection with 
a memorandum made or prepared by him, other¬ 
wise than in the usual course of business, at the 
request of a party to the suit, has been doubted.^® 

Where the witness is not testifying from his pres¬ 
ent independent recollection, but on the basis of a 
written record of his past recollection, he may use 
a writing which he madc;^*^ but it has been held 
that he may not testify on the basis of a writing 
which was not made by him^® or under his direc- 
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tion.^® A witness has been permitted to testify 
on the basis of a writing as a record of his past 
recollection where the writing was made b}’- another 
in his presence and under his direction^O or under 
his direction and supervision.^! Moreover, it has 
been held that although the witness has no inde¬ 
pendent recollection at the time of testifying, he 
may testify on the basis of a memorandum which, 
when made or shortly thereafter, he then knew 
was correct, whether the memorandum was written 
by him or by another.22 It is improper to allow 
a witness to testify from a memorandum prepared 
by another person from the latter’s memory where 
the latter is an incompetent witness.^3 

Writing in evidence, A witness may base his 
testimony on writings which have been properly 
introduced in evidence even though he is not the 
author thereof.^^ 


b. Time Wrilaiig Was Made 

A writing made contemporaneously with the event or 
transaction Involved may be used by a witness to re¬ 
fresh his recollection or as a record of his past recollec¬ 
tion. 

The right of a witness to refer to a memoran¬ 
dum made by him may depend on the time it was 
made,-® and it is proper for the court to interro¬ 
gate the witness for the purpose of obtaining in¬ 
formation as to such time.26 As in the case of 
other questions affecting the refreshment of the 
memory of a witness, the question of whether, on 
account of the particular time at which a writing 
was made, a witness is to be allowed or denied the 
use thereof to refresh his memory rests largely in 
the discretion of the court,27 and it has been said 
that no inflexible rule on the subject has been es- 

tablished.28 

A witness may be permitted to refresh his recol¬ 
lection by,29 or to use as a record of his past rec- 


seller in regrular course of its busi¬ 
ness at about the date of the trans¬ 
actions involved, or that the entries 
were such as to indicate what the 
charge was for, or that the entries 
offered had been made by one duly 
authorized. 

Tex,—Block V. Tarrant Wholesale 
Drug Co., Civ.App., 138 S.W‘.2d 
874. 

19. TJ.S.—Delany v. U. S., C.C.A. 
N.J., 77 F.2d 916. 

20. Mo.—Schroer v. Schroer, 248 S. 
W.2d 617. 

Okl.—Century Ins. Co., Limited, of 
Edinburgh, Scotland, v. Rice, 144 
P.2d 953, 193 Okl. 418. 

Transcript 

Polira officer, who was present 
during transcription of conversations 
between officers and defendant and 
others suspected of robberies, and 
who could not recall conversations, 
was properly allowed to refresh his 
memory by examining transcribed 
conversations, and to read transcript 
aloud in witness box. People v. 
Gardner, App., 306 P.2d 614. 

21. Tex.—Germann v. Kaufman’s, 
Inc., Civ.App., 166 S.W.2d 969, er¬ 
ror refused. 

Typewritten summary of handwrit¬ 
ten notes 

In murder prosecution, court prop¬ 
erly permitted the state’s chief 
medical witness, who had per¬ 
formed autopsy on deceased, to use 
typewritten notes concerning the au¬ 
topsy both to refresh his present 
recollection and as a record of past 
recollection, although typewritten 
notes were merely copies of hand¬ 
written notes which he had dictated 
to third persons, and although type¬ 
written notes were not made until 
a day or two after autopsy. 

98 C.J.S.—7 


Nev.—State v. Helm, 209 P.2d 187, 
66 Nev. 286, certiorari denied 
Helm V. State of Nev., 70 S.Ct. 
794, 339 U.S. 942, 94 L.Ed. 1358. 

22. Me.-~Willey v. Maine Cent R. 
Co., 18 A.2d 316, 137 Me. 223, cer¬ 
tiorari denied 62 S.Ct. 85, 314 U.S. 
612, 86 L.Ed. 492. 

Mass.—Guiffre v. Carapezza, 11 N.B. 

2d 433, 298 Mass. 468, 126 A.L.R. 1. 
70 C.J. p 586 note 62. 

PoundatioiL not laid 
Refusing to allow witness to re¬ 
fresh his recollection by using an 
unsigned writing was not error, 
where the witness did not testify 
that at the time the writing was 
made or soon thereafter he knew 
the contents to be correct. 

Me.—Willey v. Maine Cent. R. Co., 
18 A.2d 316, 137 Ma 223, certiorari 
denied 62 S.Ct. 85, 314 U.S. 612, 86 
L.Ed. 492. 

Records of carrier 
Carrier’s employee’s testimony as 
to presence of merchandise at cer¬ 
tain point in possession of carrier 
in course of transportation and its 
absence on arrival of car at another 
point was held admissible, notwith¬ 
standing witnesses used record made 
by another employee of carrier. 

Ky.—Cohan v. Commonwealth, 89 S. 
W.2d 872, 262 Ky. 80. 

23. Mich.—'Detroit Life Ins. Co. v. 

Linsenmier, 217 N.W. 919, 241 

Mich. 608. 

24. Tex.—^Texas Nat. Bank of Beau¬ 
mont v. Bdson, Civ.App., 149 S.W. 
2d 257, error refused. 

Admissibility of writing used to re¬ 
fresh recollection of witness see 
infra § 363. 


25. Md.—Myers v. State. 113 A. 87, 
137 Md. 482. 

26. Md.—^Myers v. State, supra. 

27. U.S.—^U. S- V. Socony-Vacuum 
Oil Co., Wis., 60 S.Ct. 811, 310 U.S. 
160, 84 L.Ed. 1129, rehearing de¬ 
nied 60 S.Ct 1091, 310 U.S. 658, 84 
L.Ed. 1421. 

70 C.J. p 692 note 48. 

28. Okl.—^Pirst State Bank of Man- 
gum V. Lock. 237 P. 606, 113 Okl. 
30. 

29. Ark.—^Pope v. State, 225 S.W.2d 
8, 216 Ark. 314. 

D.C.—^Pennsylvania R. Co. v. Rochln- 
ski, 168 P.2d 325, 81 U.S.App.D.a 
320. 

Md.—O’Donnell v. State, 63 A.2d 688. 

I 188 Md. 693, reargument denied 54 
A.2d 315, 183 Md. 693. 

Mass.—Commonwealth v. Millen, 194 
N.E. 463, 289 Mass. 441. 

Mo.—State v. Mayberry, 272 S.W.2d 
236—State v. McCormack, 263 S.W. 
2d 344. 

Associates Discount Corp. v. 
Renderer, App., 199 S.W.2d 56. 

Neb.—Anderson v. State, 33 N.W. 2d 
362, 150 Neb. 116. 

—State V. Cleveland, 78 A.2d 
560, 6 N.J, 316, 23 A.L,R.2d 907. 

Palatini v. Sarian, 83 A.2d 24, 
15 N.J.Super. 34. 

Cooper V. Endress Motors, 8 A. 
2d 382, 123 N.J.Law 290. 

Pa.—^Murphy v. Fetter, Com.Pl., 7 
Scb.Reg. 54. 

Tex.—Harper v. Highway Motor 
Freight Lines, Clv.App., 89 S.W.2d 
448, error dismissed. 

Wash.—State v. Coffey, 112 P.2d 989, 
8 Wash.2d 504—State v. Jensen, 78 
P.2d 600, 194 Wash. 615. 

70 C.J. p 690 note 30, p 591 note 36— 
12 C.J. p 1314 note 9. 
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ollectioii,30 a record, memorandum, or other writ¬ 
ing made contemporaneously with the event or 
transaction to which it relates, that is, at^i or 
about,32 near,33 or shortly after,34 that time and 
when the facts were fresh in his mind.35 

Conversely, it is sometimes stated generally that 
the use of a memorandum or other writing to re¬ 
fresh the recollection of a witness is unwarranted 
unless it was made contemporaneously with the 
event or transaction involved,33 or at least before 
the lapse of such a period of time as to render it 
probable that the memory of the witness was defi- 
cient.37 It is true that where the witness does not 
recollect the facts, and testifies only because he 
found them in the memorandum, such memorandum 
must, in order to be available, have been made 
contemporaneously with, or at or about the time 
of, the event or transaction to which it refers,^® 
or at least shortly,33 and not a considerable time, 
afterward, and at a time when the facts were 
fresh in his mind.^l 


However, in accordance with the distinction gen¬ 
erally made between a writing which in fact stimu¬ 
lates or revives the present recollection of the wit¬ 
ness and one which merely serves as a record of 
a past recollection^^ jt is generally held that where 
the present independent recollection of the witness 
is revived thereby, the use of the paper is proper 
regardless of whether or not it was made contem¬ 
poraneously with the event to which it relates,^ 3 
and the trial court does not abuse its discretion by 
permitting a witness to refresh his recollection by 
the use of a memorandum made a substantial time 
after the event.^^ 

A witness may use memoranda as to measure¬ 
ments of work done by him, although the measure¬ 
ments were made long after the completion of the 
work.45 It has been held that it is not proper to 
permit a witness to testify from a memorandum 
prepared shortly before the trial and a substantial 
time after the events involved occurred.^3 


30. m.—People V. Harrison, 46 N.E. 
2d 103, 317 lU.App. 460, affirmed 
51 N.R2d 172, 384 Dl. 201. 

Nev.—State v. Helm, 209 P.2d 187, 
66 Nev. 286. certiorari denied Helm 
v. State of Nevada, 70 S.Ct. 794, 
389 U.S. 942, 94 L.Bd. 1358. 

Okl.—Century Ins, Co., Limited, of 
Edlnburgrh, Scotland, v. Rice, 144 
P.2d 963, 193 Okl. 418. 

Or.—Jenkins v. Jenkins, 138 P.2d 
904, 171 Or. 629. 

70 C.J, p 691 note 35. 

3L D.C.—^Pennsylvania R. Co. v. 
Rochinskl, 158 P.2d 325, 81 U.S. 
App.D.C. 320. 

Mo.—State v. Mayberry, 272 S.W.2d 
236—State V. McCormack, 263 S.W. 
2d 344. 

Neb.—^Anderson v. State, 33 N.W.2d 
362. 150 Neb. 116. 

N.J.—State V. Cleveland, 78 A.2d 660, 
6 N.J. 316, 23 A.L.R.2d 907. 

Tex.—Winters v. Winters, Civ.App., 
282 S.W.2d 749—Harper v. High¬ 
way Motor Freight Lines, Civ.App., 
89 S.W.2d 448. 

70 C.J. p 590 note 30. 

32. Pa.—Panik v. Didra, 88 A.2d 
730, 370 Pa. 488. 

70 C.J. p 691 note 31. 

33. Iowa.—State v. Hassan, 128 N. 
W. 960, 149 Iowa 618. 

N.J.—Chmiel v. Yatsko, 13 A.2d 219. 
124 N.J.Law 608—Cooper v. En- 
dress Motors, 8 A.2d 382, 123 N.J. 
Law 290. 

Tex.—Winters v. Winters, Civ.App., 
282 S.W.2d 749. 

34. Mo.—State v. Bradley, 234 S.W. 
2d 656, 361 Mo. 267. 

Pa.—In re Reiter, 98 A.2d 465, 173 
Pa.Super. 662. 

70 C.J. p 591 note 38. 


35. N.J.—Chmiel v. Yatsko, 13 A.2d 
219, 124 N.J.Law 608. 

70 C.J. p 591 note 34. 

36. Miss.—Corpus Juris cited in 
Martin v. State, 19 So.2d 488, 491, 
197 Miss. 96. 

Okl.—^Rasbury v. State, Cr., 303 P.2d 
465. 

70 C.J. p 591 note 38. 

37. Ala.—^Roll v. Dockery, 122 So. 
630, 219 Ala. 374, 65 A.L.R. 1473. 

38. Cal.—^People v. Burwell, 279 P. 
2d 744, 44 C,A.2d 16, certiorari de¬ 
nied 76 S.Ct. 788, 349 U.S. 986, 99 
L.Bd. 1265. 

Okl.—^Hodge v. Reynolds, 40 P.2d 
1025, 170 Okl. 345. 

R,I.—State V. Prescott, 40 A.2d 721, 
70 R.I. 403. 

Tex.—^Pire Ass’n of Philadelphia v. 

Nami, Civ.App., 77 S.W. 2d 260. 

70 C.J. p 591 note 40. 

Use of writing as record of past 
recollection generally see supra 
§ 358 c. 

39. Md.—^Bvans v. Murphy, 40 A. 
109, 87 Md. 498. 

70 C.J. p 591 note 41. 

40. N.J.—State v. Cestone, 118 A.2d 
416, 38 N.J.Super. 139. 

70 C.J. p 691 note 42. 

41. R.I.—State V. Prescott, 40 A.2d 
721, 70 R.I. 403. 

Tex.—^Pire Ass’n of Philadelphia v. 
Nami, C1V.APP., 77 S.W.2d 260. 

42. Utah.—Sagers v. International 
Smelting Co., 168 P. 105, 50 Utah 
423. 

43. U.S.—^U. S. V. Stay back, C.A. 
N.J., 212 P.2d 313, certiorari denied 
Stayback v. U. S., 75 S.Ct 289, 348 
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U.S. 911, 99 L.Ed. 719—Hofftnan v. 
U. S., C.C.A.Cal., 87 P.2d 410. 

Mo.—State v. Bradley, 234 S.W.2d 
566, 361 Mo. 267. 

70 C.J. P 692 note 45. 

Use of writing which revives present 
Independent recollection of witness 
generally see supra § 358 b. 

44. U.S.—^U. S. V. Stayback, C.A. 
N.J., 212 P.2d 313, certiorari de¬ 
nied Stayback v. U. S., 75 S.Ct. 
289, 348 U.S. 911, 99 L.Ed. 719— 
Panelli v. U. S. Gypsum Co., C.C. 
A.N.T., 141 F.2d 216. 

Arithmetical computatiou 

In prosecution for selling whisky 
above ceiling price in violation of 
Emergency Price Control Act, per¬ 
mitting witness to refresh his mem¬ 
ory with respect to transaction be¬ 
tween June 20 and Dec. 31, 1943, by 
using memorandum made Oct. 28, 
1944, was not an abuse of discretion 
where essential facts testified to by 
witness with respect to price per 
case over ceiling for specific brand 
of liquor and of payments thereof 
to defendant were given without ex¬ 
trinsic aid, and memorandum was 
employed for purpose of saving 
lengthy, arithmetical computation in 
courtroom. 

U.S.—^Dowling Bros. Distilling Co. v. 
U. S., C.C.A.Ky., 153 P.2d 853, cer¬ 
tiorari denied Gould v. U. S., 66 
S.Ct 1120, 328 U.S. 848, 90 L.Ed. 
1622, rehearing denied 67 S.Ct. 29, 
329 U.S. 820, 91 L.Ed. 698. 

45. Mo.—^Ahem v. Boyce, 26 Mo. 
APP. 668. 

46. Miss.—Martin v. State, 19 So.2d 
488, 197 Miss. 96. 

70 C.J. p 591 note 42 [a]. 
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§ 361.-^Testimony from Stenographic 

Notes or Transcript Thereof 

Where a stenographer Is a witness, he may use his 
notes or a transcript thereof to refresh his recollection or 
as a record of his past recollection. 

A Stenographer or court reporter who took notes 
of the testimony of a witness or the statement of 
a person may use his notes^^ or a transcript there- 
of^^ to refresh his memory in testifying as to such 
testimony or statement or, where his memory is 
not revived, he may read from the notes^^ or the 
transcript thereof^o where a proper foundation is 
laid, establishing the accuracy of the notes,or of 
the notes and transcript,^2 accordingly as the ste¬ 
nographer testifies from the notes or transcript. It 
is otherwise, however, where the former testimony 
or statement was given or made through an inter¬ 
preter in a foreign language unknown to the ste- 

nographer.52 

A witness may refresh his memory from a steno¬ 
graphic report made by another person where he 
has some independent recollection of the testi- 
monyS^ or the testimony was taken down at his 
direction and, on examination, he found the tran¬ 
script to be correct,55 A witness may refresh his 


recollection from stenographic notes made by an¬ 
other where he read the notes shortly after they 
were taken and knew that they were correct.®® 
Another person will not be permitted to read or 
testify from a transcript of a reporter’s notes taken 
at a former trial where the transcript is not vouched 
for by the reporter;®*^ and a person who dictated 
a letter, but who has no independent recollection 
of the statements dictated and is unable to read 
shorthand notes, should not be permitted to testify 
that the stenographic notes, unidentified except by 
the unsworn statement of the stenographer, show 
that there was an error in transcription.®2 A grand 
juror may refresh his memory of testimony or 
statements before the grand jury by referring to 
minutes made by another person.®^ 

§ 362. -Production and Inspection of 

Writing 

As a general rule, the party, or his counsel, against 
whom the witness testifies has a right to examine a writ¬ 
ing used by the witness to refresh his recollection. 

As a general rule, the party, or his counsel, 
against whom the witness testifies has a right to 
see a writing used by the witness to refresh his 
memory*® or at least to insist that the witness not 


47. U.S.—Sneierson v. XT. S., C.C.A. 
Md., 264 F. 268, certiorari denied 
40 S.Ct 584. 263 U.S. 490, 64 L-Bd. 
1028, 

Ariz.—Cochrane v. State, 69 P.2d 658, 
48 Ariz. 124. 

Ark.—Hamm v. State, 214 S.W.2d 
917, 214 Ark. 171. 

Cal.—^People v. Baker, 221 P. 654, 
64 C.A, 336. 

Ky.—Benge v. Commonwealth, 183 
S.W.2d 631, 298 Ky. 662. 

La.—State v. Meharg, 200 So. 26, 
196 La. 748. 

Miss.—^Pearson v. State, 167 So. 644, 
176 Miss. 9. 

N'.J.—State V. Rios, 112 A.2d 247, 17 
N.J. 672. 

Pa.—Commonwealth v. Woods, 79 A. 

2d 408, 366 Pa. 618. 

70 C.J. P 689 note 13. 


48. Cal.—^People v. Averett, 129 P.2d 
739, 64 C.A.2d 625. 

Minn.—Level v. Squirt Bottling Co. 
of Waconia, 48 N.W.2d 626, 234 

Minn. 333. ^ ^ . 

70 C.J. P 588 note 96, p 689 note 14. 

49. Ga.—Clackum v. State, 189 S.B. 
397, 65 Ga.App. 44. 

Md.—Snyder v. Cearfoss, 67 A.2d 
786, 190 Md. 151—Holler v. Miller, 
9 A.2d 250, 177 Md. 204. 

Neb.— Schlegel v. State, 10 N.W.2d 
264, 143 Neb. 497—Mantell v. State, 
2 N.W.2d 686, 141 Neb. 16. 

70 C.J. P 597 notes 16, 16. 

50. Ark.—Cooper v. State, 223 S.W. 
2d 607, 216 Ark. 732. 


Ill.—^Hanck v. Ruan Transport Corp., 
122 N.B.2d 445, 3 Ill.App.2d 872. 

70 C.J. p 597 notes 16, 16. 

Original notes destroyed 

Court stenographer officiating at 
another trial could testify from his 
transcript, which he verified as an 
authentic extension of his original 
stenographic notes of testimony at 
the other trial, that certain testi¬ 
mony was given at such trial, not¬ 
withstanding his notes had been de¬ 
stroyed and stenographer had no in¬ 
dependent recollection. 

Md.—Holler v. Miller, 9 A.2d 250, 
177 Md, 204. 

61. Pa.—Commonwealth v. Ryhal, 
118 A. 358, 274 Pa, 401. 

70 C.J. p 597 note 17. 

52. Mont,—State v. Smith, 190 P. 
107, 57 Mont. 663, followed in State 
v. Dunn. 190 P. 121, 67 Mont. 591. 

53. Pa,—Commonwealth v. Insane, 
110 A. 248, 268 Pa. 1. 

54^ XJ.S.—Walker v. Wilkinson, C.C. 
A.Tex 8 P.2d 867, certiorari denied 
45 S.Ct 636, 268 U.S. 701, 69 L.Ed. 
1165. 

Cal.—^People v, Amaya, 112 P.2d 942, 
44 C.A2d 656. 

Daughters v. Commonwealth, 
73 S.W.2d 10, 265 Ky. 172, 94 A.L. 
R. 673. 

Pa.—Commonwealth v. Beddick, 119 
A.2d 690, 180 Pa.Super. 221. 

65. Ala.—^Palmore v. State, 43 So.2d 
899, 253 Ala. 183. 
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Cal.—^People v. Deckert, 246 P. 157, 
77 C.A. 146—Carpenter v. Ashley, 
116 P. 983, 16 C.A. 302. 

50. Wyo.—Jenkins v. State, 134 P. 
260. 135 P. 749, 22 Wyo. 34. 

57. Minn.—Cookson v. Hill, 178 N. 
W. 691, 146 Minn. 165. 

83. Md .—^Mercantile Trust & De¬ 
posit Co. V. Rode, 112 A. 674, 137 
Md. 362. 

59. Ark.—Lind v. State, 207 S.W. 
47, 187 Ark. 92. 

eO. U.S—^U. S. V. Socony-Vacuum 
Oil Co., Wis.. 60 S.Ct. 811, 810 U.S. 
150, 84 D.Bd. 1129, rehearing de¬ 
nied Socony-Vacuum Oil Co. v. U. 
S., 60 S.Ct. 1091. 310 U.S. 668, 84 
L.Ed. 1421 and U. S. v. Socony- 
Vacuum Oil Co., 60 S.Ct. 1091, 310 
U.S. 658. 84 L.Ed. 1421. 

Montgomery v. U. S., C.A.Tex., 
203 P.2d 887—^U. S. v. M. Kraus & 
Bros., C.CJ^.N.T.. 149 P.2d 773, re- 
versed on other grounds 66 S.Ct. 
706, 327 U.S. 614, 90 L.Ed. 894— 
U. S. V. Goldman, CC.A.N.T,, 118 
P2d 310, affirmed 62 S.Ct. 993, 316 
U.S. 129, 86 L.Bd. 1322, rehearing 
denied 63 S.Ct. 22, two cases, 317 
US. 703, 87 L.Bd. 662, and Shul- 
man v. U. S., 63 S.Ct 22, 317 U.S. 
703, 87 L.Bd. 662. 

U. S. V. Toner, D.C.Pa., 77 P. 
Supp. 908, reversed on other 
grounds, CJi., 173 F.2d 140—The 
Alpha. D.C.Pa., 44 P.Supp. 809. 

Cal.—^People v. Gallardo, 257 P.2d 
29, 41 C.2d 67. 
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be permitted to refresh his recollection by the use 
of the writing unless it is made available for use 
on cross-examination.The witness may be com¬ 


pelled to submit the writing for inspection®® in 
order that opposing counsel may have the use of it 
on cross-examination.®^ WHiere a proper request 


Colo.—Corpus Juris cited in Eck- 
hardt v. People. 250 P.2d 1009, 
1010, 126 Colo. 458. 

Pla,—^Williams v. State, 74 So.2d 
797. 

Ky.— Corpus Juris cited in Meadors 

V. Commonwealth, 136 S.'W‘.2d 1066, 
1069, 281 Ky. 623. 

Mass.—-Leonard v. Taylor, 63 N.E.2d 
705, 315 Mass. 580, 151 A.L.R. 1002 
—Bendett v. Bendett, 62 N.E,2d 2, 
315 Mass. 59. 

Mo.— Corpus Juris cited in State v. 
Gadwood, 116 S.W.2d 42, 61, 342 
Mo. 466. 

N.Y.—^People v. Gezzo, 121 N.E.2d 
380, 307 N.Y. 385. 

People V. Brown, 153 N.Y.S.2d 
744, 2 A.D.2d 202. 

N.C.—State v. Peacock, 72 S.E.2d 
612, 236 N.C. 137—Star Mfg. Co. v. 
Atlantic Coast Line R. Co.. 23 S.E. 
2d 32, 222 N.C. 330. 

Ohio.—State v. Moore, Com.Pl.. 139 
N.B.2d 381. 

Itl.—Jurglewicz v. Adams, 43 A.2d 
310, 71 R.I, 239. 

Tex.— -Corpus Juris quoted in Win¬ 
ters V. Winters, Civ.App,, 282 S. 

W. 2d 749, 762. 

Sanchez v. State, 286 S.W.2d 149, 
165 Tex.Cr. 864. 

Vt.--State V. Bean, 122 A.2d 744, 119 
Vt. 184. i 

70 C.J. p 697 note 28. ! 

Beasons for rule 

(1) Only in this way can opposing 
counsel avoid the risks of imposition 
on, and improper communication 
with, the witness, detect circum¬ 
stances not appearing on the surface, 
and expose all that detracts from 
the weight of the testimony. 

TJ.S.—^U. S. V. Socony-Vacuum Oil 
Co., Wls., 60 S.Ct 811, 310 U.S. 150, 
84 L.Ed. 1129, rehearing denied 60 
S.Ct. 1091, 310 U.S. 668, 84 L.Ed. 
1419, and Socony-Vacuum Oil Co. 
V. U. S., 60 S.Ct 1091. 310 U.S, 668, 
84 L.Ed. 1419. 

(2) Right given by the Code of 
Civil Procedure to examine a writ¬ 
ing used by a witness to refresh his 
memory is to protect an adverse par¬ 
ty against false, forged, or manu¬ 
factured evidence, or to aid In devel¬ 
oping circumstances that might de¬ 
tract from the weight of the testi¬ 
mony, and is a right to be protected 
by the reviewing court. 

Cal.—Inouye v. McCall, 96 P.2d 886, 
35 C.A.2d 684. 

Blreot or orosB-exaanluatiou 
Although a writing which revives 
a present recollection may not be 
used evidentially, an opposing coun¬ 
sel has the rirght to Inspect it, and 
this rule is eaually applicable where 


the recollection is refreshed upon 
direct or cross-examination. 

N.Y.—People v. Brown, 153 N.Y.S. 2 d 
744, 2 A.D.2d 202. 

Bight is act absolute, but rests in 
discretion of trial court. 

U.S.—U. S. V. M. Kraus & Bros., C.C. 
A.N,Y., 149 P.2d 773, reversed on | 
other grounds 66 S.Ct 705, 327 1 

U.S. 614, 90 L.Bd. 894—Phillips v. j 
U. S., C.C.A.N.Y., 148 F.2d 714. | 

Mo.—State V. Gadwood, 116 S.W.2d | 
42, 342 Mo. 466. | 

Vt—State V. Bean, 122 A.2d 744, 119 
Vt. 184. ' 

Scope of iuspeotiia. 

( 1 ) Right is limited to such por- i 
tions of the book or writing as are 
used by the witness to refresh his 
memory or relate to the subject of 
his testimony or the matter in suit. 
Mass.—^Bendett v. Bendett, 52 N.B. 

2d 2, 315 Mass. 59. 

70 C.J. p 697 note 23 [a]. 

( 2 ) Plaintiffs right to examine the 
whole of a notebook of a police offi¬ 
cer, one part of which he used to re¬ 
fresh his recollection in order to 
support the credibility of defendant's 
witness, would be conditioned on 
the district Judge's preliminary ex¬ 
amination thereof to see whether 
the book contained anything whose 
disclosure might be prejudicial to 
the enforcement of the law, and if 
the judge found nothing, plaintiif 
might Inspect the book generally but 
in 80 far as the judge found any¬ 
thing, plaintiff would not be free to 
inspect that part. 

U.S.—^Mosson V. Liberty Fast 
Freight Co., C.C.A.N.Y,, 124 F.2d 
448. 

(3) Where witness under cross- 
examination was in possession of 
notes to which he had not previously 
referred, and such notes were part 
of the file In possession of witness, 
who was given permission by cross¬ 
examiner to refer to the notes as to 
a minor matter, and reference there¬ 
to was made, refusing cross-examln- 

‘ er the right to inspect the entire file 
was not error. 

N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.D. 309. 

nne 

Complaining party does not nec¬ 
essarily have the right to interrupt 
the other party's examination of a 
witness to inspect the memorandum 
used to refresh the witness* memory 
and to cross-examine the witness 
with respect to it before the witness 
gives his testimony in chief, and it 
is enough that the right of inspec¬ 
tion is granted in the aid of cross- 
examination. 


Vt.—State V. Bean, 122 A.2d 744, 119 
Vt 184. 

61. Wis.—Gilbertson v. State, 236 
N.W. 539, 205 Wis. 168. 

Right of opposing counsel to pos¬ 
session, for use in cross-examina¬ 
tion, of writings used to refresh 
memory see infra § 405. 

62. Mass.—Capodilupo v. F. \V. 
Stock & Sons, 130 N.E. 65, 237 
Mass. 550. 

63. U.S.—^Montgomery v. U. S., C.A. 
Tex., 203 P.2d 887—Little v, U, S., 
C.C.A.MO., 93 F.2d 401, certiorari 
denied 68 S.Ct 643, 303 U.S. 644, 
82 L.Ed. 1105, rehearing denied 58 
S.Ct 766, 303 U.S. 668, 82 L.Ed. 
1124, certiorari denied Stevens v. 

U. S., 58 S.Ct 643, 303 U.S. 644, 
82 L.Ed. 1105, rehearing denied 5$ 
S.Ct 757, 303 U.S. 668, 82 L.Ed. 
1124 and certiorari denied Holman 

V. U. S., 68 S.Ct 643, 303 U.S. 644, 
82 L.Ed. 1105, rehearing denied 58 
S.Ct 767, 303 U.S. 668, 82 L.Ed. 
1124. 

Schwartz v. Broadcast Music, D. 
C.N,Y., 16 P.R.D. 31. 

Colo.—Corpus Juris cited in Eck- 
hardt v. People, 260 P.2d 1009, 
1010, 126 Colo. 468. 

N.Y.—People v. Gezzo, 121 N.B.2d 
380, 307 N.Y. 386. 

N.C.—State v. Peacock, 72 S.E.2d 
612, 236 N.C. 137. 

N.D.—State v. Braathen, 43 N.W.2d 
202, 77 N.0. 309. 

Ohio.—State v. Taylor, App., 77 N.E. 
2d 279. 

R.I.—Jupgiewicz v. Adams, 43 A.2d 
310, 71 R.I. 239. 

Tex.—Corpus Juris quoted in Win¬ 
ters V. Winters, Civ.App., 282 S. 

W. 2d 749, 752. 

70 C.J*. p 598 note 26, p 687 note 97. 

Oraud-Jnry xniiuitas; iuspecHon by 
court 

Action of trial court in gambling 
prosecution, in denying defendant's 
application to examine grand-jury 
minutes for cross-examination of 
people's witnesses, which minutes 
had been used by prosecution to re¬ 
fresh recollection of its witnesses 
and for purpose of correcting their 
testimony, and which in each In¬ 
stance had been submitted to trial 
court for inspection for contradic¬ 
tory or inconsistent matter, was not 
error. 

N.Y.—^People v. Farone, 132 N.Y.S. 
2d 630, 284 App.0iv. 589, modified 
on other grounds 125 N.E.2d 582, 
308 N.Y. 305, certiorari denied 76 
S.Ct. 57, 350 U.S. 828, 100 L.Ed. 
739. 
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for opportunity to inspect has been made, it is error 
for the court to deny or refuse to enforce the rights 
of a party in this regard.®^ Under the particular 
circumstances the error may,®® or may not,®® be 
prejudicial. Where the refreshing material, grand- 
jury minutes, was not handed to the witness, but 
was read by the court to him, it was held not to 
be error for the court to refuse to permit oppos¬ 
ing counsel to examine the minutes.®*^ 

Although there is some authority to the con¬ 
trary,®® it is generally held that opposing counsel 
is not entitled to examine a writing which the wit¬ 
ness used to refresh his recollection prior to his 
examination, where he was able to testify from in¬ 
dependent recollection after so refreshing his mem¬ 
ory.®® Where a witness having no independent 


recollection of the facts bases his testimony on a 
memorandum or other writing, such writing must 
be produced if required*^® in order that the oppos¬ 
ing counsel may inspect it,*^^ and according to 
some authorities the witness cannot testify without 
producing the writing,^^ although other authorities 
take the view that the failure of the witness to 
have the writing with him affects only the 
bility and not the competency of the testimony.^® 

The foregoing rules do not apply so as to obli¬ 
gate the court to require one party or his attorney 
to produce a writing or tender or deliver it to the 
opposite party or his attorney where it is not intro¬ 
duced in evidence and a witness does not refresh 
his recollection or testify from it^^ It has been 
held that a memorandum may be produced only 


64. U.S.—^Pifth Avenue-Fourteenth 
St. Corp. V. C. 1. R.. C.C.A.2, 147 P. 
2d 453 —Miller v. U. S., C.aA.Pla.. 
126 P.2d 771, certiorari denied 62 S. 
Ct. 1289, 316 U.S. 696. 86 L.Ed. 1766 
—Little v. U. S., C.C.A.MO., 93 P.2d 
401, certiorari denied 68 S.Ct. 643, 
303 U.S. 644, 82 L.Ed. 1106, rehear¬ 
ing denied 68 S.Ct. 766, 303 U.S. 
668 . 82 L.Ed. 1124, certiorari de¬ 
nied Stevens v. U. S., 58 S.Ct. 643, 
303 U.S. 644. 82 L.Ed. 1105, rehear¬ 
ing denied 68 S.Ct 757, 303 U.S. 
668 , 82 LJB3d. 1124 and certiorari 
denied Holman v. U. S., 58 S.Ct 
643, 303 U.S. 644, 82 L.Ed. 1106, 
rehearing denied 58 S.Ct. 757, 303 
U.S. 668 , 83 L.Ed. 1124. 

Ark.—McNutt v. State, 144 S.W.2d 
1094, 201 Ark. 313. 

Cal.— Kelliher v. Ray, 110 P.2d 712, 
43 C.A.2d 252—Inouye v. McCall, 
96 P.2d 386, 36 C.A2d 634. 

Colo.—^Eckhardt v. People, 260 P.2d 
1009, 126 Colo. 468. 

Idaho.—State v. Mc M a h an, 65 P.2d 
166, 57 Idaho 240. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466. 

N.y.—People v. Brown, 163 N,T.S,2d 
744, 2 A.D.2d 202. 

jq'.c.—State V. Peacock, 72 S.E.2d 612, 
236 N.C. 137. 

Ohio.—State v. Taylor, App., 77 N.E. 
2d 279. 

70 C.J. P 598 note 27. 

65. U.S.—^Montgomery v. U. S., C.A. 
Tex., 203 P.2d 887—Fifth Avenue- 
Fourteenth St. Corp. V. C. I. R.I C. 
C.A.2, 147 P.2d 453. 

Colo.—Eckhardt v. People, 260 P.2d 
1009, 126 Colo. 458. 

Idaho.—State v. McMahan, 65 P.2d 
166, 67 Idaho 240. 

N.y.—^People v. Brown, 163 N.x.S. 

2d 744, 2 A.I).2d 202. 

70 C.J. P 698 note 28. 

66. U.S.—Miller v. U. S., C.CA..Pla., 
126 P. 2 d 771, certiorari denied 62 
S.Ct 1289, 316 U.S. 696. 86 L.Ed. 
1766. 


Ark.—McNutt v. State. 144 S.W.2d 
1094, 201 Ark. 313—Collins v. 

State, 143 S.W.2d 1, 200 Ark. 1027. 
Ga.—^Adams v. State, 128 S.E. 924, 34 
Ga.App. 144. 

Ky.—^Travelers Ins. Co. v. Mahon, 
117 S.W.2d 909, 273 Ky. 691. 

07 US—U. S. V. Socony-Vacuum 

oil Co.. Wte.. 60 S.ct 811, 310 XT.S. 
160, 84 L.Ed. 1129, rehearing denied 
60 S.Ct 1091, 310 U.S. 658, 84 L. 
Ed. 1419, and Socony-Vacuum Oil 
Co. V. U. S., 60 S.Ct 1091, 310 U.S. 
658. 84 L.Ed. 1419. 

68. U.S.—^The Alpha, U.C.Pa., 44 F. 

Pa.— !< 3 ommonwealth v. Glad, 40 Pa. 
Pist & Co. 330, 60 Dauph.Co. 118. 

69. U.S.—^Echert v. U. S., 

188 P.2d 836, 26 A.L.R.2d ^52— 
U. S. V. Cohen, C.C.A.N.Y., 148 P.-d 
94, certiorari denied 65 S.Ct. 1®®^* 
326 U.S, 852, 89 L.Ed. 1972, reh^r- 
ing denied 65 S.Ct 1191, 325 U.S. 
894, 89 L.Ed. 2005. 

U. S. V. Toner, P.C.Pa., 77 F. 
SuuP. 908, reversed on other 
grounds, C.A, 173 P.2d 140. 

Cal.—^People v. Gallardo, 257 P.-d -9, 

^^^ople^v. Williams, 266 P.2d 599. 
123 CJL2d 226. 

Mass.—Leonard v. Taylor, 53 N.B 2d 
705, 316 Mass. 680, 151 A.L.R. I®®-*- 

y_^Bata v. Chase Safe Deposit 

Co 99 N.T.S.2d 636, affirmed Bata 
V. ^ta. 108 N.Y.S.2d 569, 279 App. 
Div 182, 

N C.-^tar Mfs. Co. v. Atlantic 
Coast Line K. Co.. 23 &B.2d 32, 222 
N.C. 330. 

Or._State v. Fuller, 280 P.2d 980, 

203 Or. 608—State v. ICader, 270 P. 
2 d 160, 201 Or. 300. 

Wash.—^McCoy v. Courtney, 190 P.2d 
732, 30 Wash.2d 126—State v. 

Paschal!. 47 P.2d 15, 182 Wash. 304. 
70 C.J. p 598 note 36. 

Xdmited use of report 
Where defendants witness re¬ 
viewed report, which had been 
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made by her, before coming to court, 
but she did not use the report during 
direct examination to refresh her 
recoUection, and. during cross-ex¬ 
amination of the witness by plain¬ 
tiff. witness used the report, on in¬ 
vitation of plaintiff, to refresh her 
recollection as to what she included 
in the report and not to refresh her 
memory with respect to a fact, court 
did not err in refusing to permit 
plaintiff to inspect the whole report 
under section of the Code of Civil 
Procedure giving adverse party right 
to see notes used by a witness to 
refresh his memory. 

Cal.—Smith v. Smith, 286 P.2d 1009, 

135 C.A.2d 100. 

TO. Mo.—State v. Tracy, 243 S.W. 

173, 294 Mo. 372. 

70 C.J. P 698 note 30. 


71. Mich.—Cortland Mfg. Co. v. 
Platt, 47 N.W. 330, 83 Mich. 419. 

Mo.—State v. Tracy, 248 S.W. 173, 
294 Mo. 372. 

72. Mo.—State v. Tracy, supra. 

70 C.J. P 698 note 32. 

73 . Wis.—^Loose v. State, 97 N.W. 
526, 120 Wis. 115. 

74 j. U.S._U. S. v. Goldman, C.C.A. 

N.Y.! 118 P. 2 d 310, affirmed 62 S. 
Ct. 993, 316 U.S. 129, 86 L.Ed. 1322, 
rehearing denied 68 S.Ct. 22, two 
cases, 317 U.S. 703, 87 L.Ed. 562, 
and 63 S.Ct. 22, 817 U.S. 703, 87 L. 
Ed. 562—^Little v. U. S., C.C.A.MO., 
93 F.2d 401, certiorari denied 58 S. 
Ct. 643. 803 U.S. 644, 82 L.Ed. 1106, 
rehearing denied 58 S.Ct. 756, 303 
U.S. 668 , 82 L..Bd, 1124, certiorari 
denied Stevens v. U. S., 68 S.Ct. 
643, 303 U.S. 644, 82 L.Ed. 1106, re¬ 
hearing denied 68 S.Ct, 757, 303 
U.S. 668 , 82 L.Bd. 1124 and cer¬ 
tiorari denied Holman v. U. S., 58 
S.Ct. 643, 303 U.S. 644, 82 L.Ed. 
1105, rrfi^ring denied 58 S.Ct. 767, 
303 U.S. 668 , 82 L.Bd, 1124—Mul- 
laney v. U. S., C.C.A.Mont, 82 F. 
2d 638. 

70 C.J. P 698 note 34. 



§§ 362-363 WITNESSES 

when it is used to refresh the recollection of a wit¬ 
nesses and inspection is desired by the court or the 
adverse party where a witness has an independ¬ 
ent recollection of the facts, neither he^e nor the 
party introducing himes may produce a memoran¬ 
dum. 

Inspection by court. The court has a right to 
examine and inspect a memorandum before it is 
consulted by a witness for the purpose of refresh¬ 
ing his memory.*^^ Error cannot be predicated on 
a refusal to allow a witness to refresh his memory 
from a letter where the writer and contents of 
the letter are not made known to the court.^^ 

g 353 . - Introduction of Writing in Evi¬ 

dence 

As a general rule, a writing used to refresh the recol¬ 
lection of a witness Is not admissible In evidence, but 
where a witness is permitted to testify on the basis of a 


98 C.J.S. 

writing as a record of his past recollection, the writing Is 
admissible in evidence. 

A memorandum or other writing is not made 
evidence by being used to refresh the memory of 
a witness,81 or by the fact that it would be per¬ 
missible to use it for such purpose and, if the 
witness, after examining the writing, testifies from 
his own independent recollection of the facts, the 
writing may not be introduced in evidences^ or 
read or submitted to the jury.s^ However, it is 
generally held not to be prejudicial error to admit 
the writing in evidence®^ or to allow the jury to 
examine its contents.86 In some instances writings 
with which a witness has refreshed his memory 
have been held admissible to corroborate the wit- 
ness.87 

The party against whom the witness testified may 
introduce in evidence the writing used by the wit¬ 
ness to refresh his recollection's or may have it 


75. Or.—^Hall v. Brown, 202 P. 719, 
102 Or. 389. 

7 e. Or.—Hall v. Brown, supra. 

77 . Or.—^Hall v. Brown, supra. 


73 . Or.—^Hall v. Brown, supra. 

79. Puerto Rico.— Horton v. Robert, 
2 Puerto Rico 168. 

80. Tex.—Jackson v. State, 269 S.W. 
433, 99 Tex.Cr. 289. 

31 . XJ.S.—^Title Guaranty & Sur. Co. 
V State of Missouri ex rel. and to 
Use of Stormfeltz, C.C.A,Mo., 105 
F 2d 496. 

Ala,— Koonce v. State, 166 So. 601, 
27 Ala.App. 46. 

Cal.—People v. Keelin. 289 P.2d 620, 
136 C.A.2d 860. 

Mass.—^McClean v. University Club, 
97 N.E.2d 174, 327 Mass. 68. 

Wash —Oori^s Juris cited, lu State v. 
Gross, 196 P.2d 297, 304, 31 Wash. 
2d 202—State v. Coffey, 112 P.2d 
989, 8 Wash.2d 604. 

70 C.J. P 598 note 46. 

Writing used to refresh recollection 
of witness generally see supra § 
358 b. 

Admissibility In evidence of memo¬ 
randa generally see Evidence § 696. 


82. CaL—Bennett v. Superior Court 
in and for San Diego County, 166 , 
P.2d 318, 73 C.A.2d 203. I 

iq'.j.—^Dawson v. Holcomb, 68 A.2d 
281, 4 N.J.Super. 663. 

jy.Y._Garber v. New York City R- 

’co„ 92 N.Y.S. 722. 

Ohio.—Weis v. Weis, 73 N.B.2d 245, 
147 Ohio St. 416, 169 A.D.R. 668. 
Pa.—Smith V. Smith, 70 A.2d 630, 364 
Pa. 1. 

Wash.—Sevener v. Northwest Trac¬ 
tor & Equipment Corp., 247 P.2d 
237, 41 Wash.2d 237—Corpus Juris 
cited la State v. Gross, 196 P.2d 
297, 304, 31 Wash.2d 202—State v. 
Coffey, 112 P.2d 989, 8 Wash.2d 
504. 


83. U.S.—^U. S. V. Albanese, C.A.N. 
Y., 224 P.2d 879. Certiorari denied 
76 S.Ct. 87, 360 U.S. 845. 100 D.Ed. 
753—^u. S. V. Rose, C.A.Pa., 216 P. 
2d 617—Portman v. American 
Home Products Corp., C.A.N.Y., 201 
p.2d 847—U. S. V. Rappy, C.C.A. 
N.Y.. 167 F.2d 964, certiorari de¬ 
nied 67 S.Ct. 601, 329 U.S. 806, 91 
L.Ed. 688. 

^la.—Parsons v. State, 38 So.2d 209, 
261 Ala. 467, 

Allison V. Briskey, 54 So.2d 317, 
36 Ala.App. 225—Chiles v. State, 
181 So. 128, 28 Ala.App. 156, cer¬ 
tiorari dismissed 181 So. 131, 236 
Ala. 111. 

Cal.—People v. Vera, 281 P.2d 65, 
131 C.A,2d 669—Hawkins ▼. San- 
guinetti, 220 P.2d 68, 98 CJ1.2d 
278. 

HI.—Marshall v. Metropolitan Life 
Ins. Co.. 86 N.E.2d 262, 337 Ill. 
App. 498, affirmed 90 N.B.2d 194, | 
406 HI. 90—D’Oranzo v. Lacny, 71 j 
N,B.2d 104, 830 IlLApp. 333 —Good- | 
rich V. Sprague, 42 N.E.2d 337, 314 
IlLApp, 671. 

La.— Builliard v. New Orleans Ter¬ 
minal Co,. 171 So. 78, 185 La. 924, 
conformed to, App., 174 So. 659. 

Maas.— McClean v. University Club, 
97 N.B.2d 174, 327 Mass. 68— 

Moran v, Otis Elevator Co., 197 N. 
E 11, 291 Mass. 314—Shear v. 
Rogoff, 193 N.B. 63, 288 Mass. 357. 

Iifo.—Gass V. United Rys. Co. of St. 
Louis, App., 232 S.W. 160. 

T^ont .—^In re Micklch’s Estate, 136 
P.2d 228, 114 Mont. 258. 

N.J.—^Palumbo v. Collito, 127 A.2d 27, 
42 N.J.Super. 436. 

Jackson v. Pioneer Adhesive 
Works, 40 A.2d 634, 132 N.J.Law 
397 —Crothers v, Caroselll, 20 A.2d 
77, 126 N.J.Law 690. 

N.D,—Janssen v. Kohler, 299 N.W. 
900, 71 N.D. 247. 
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Pa.—^Miller v. Borough of Exeter, 
77 A.2d 396, 866 Pa. 336. 

Tex.—^Maryland Cas. Co. v. Hearks, 
Civ.App., 188 S.W.2d 262, affirmed 
190 S.W.2d 62, 144 Tex. 317. 

Wash.—Corpus Juris cited iu State 
v. Gross, 196 P.2d 297, 304, 31 
Wash.2d 202—Corpus Juris cited 
in State v. Coffey, 112 P.2d 989. 
991, 8 Wash.2d 604. 

70 C.J. p 699 note 47. 

84. Wash.—State v. Gross, 196 P.2d 
297, 31 Wash.2d 202—State v. Cof¬ 
fey, 112 P.2d 989, 8 Wash.2d 604. 

70 C.J. p 699 note 48. 

85. Mo.—State ex rel. Webb v. King, 
App., 73 S.W.2d 460. 

jq-.H._^McCarthy v. Boston & M. K. 

R.., 27 A.2d 97, 92 N.H. 149. 

N.J.—Chmiel v. Yatsko, 13 A. 2d 219, 
124 N.J.Law 508. 

Xex.— Dodson Bros., Builders v. Ad¬ 
kins, Civ.App., 276 S.W.2d 143. 

70 C.J. P 699 note 49. 

Exhibit 

In deportation proceedings, after 
defendant admitted correctness of 
his father’s statement that defend¬ 
ant was born in Italy, statement 
could be attached as exhibit. 

U.S.—Nicoli V. Briggs, C.C.A.Kan., 83 
F.2d 375. 

86. Md.—Ottenberg v. Ryan & Riley 
Co., 99 A. 984, 130 Md. 38. 

87. Vt.—Nelson & Wallace v. Gib¬ 
son, 98 A. 1006, 90 Vt. 423. 

70 C.J. p 699 note 55. 

88. U.S.—Portman v. American 

Home Products Corp., C.A.N.Y., 201 
F.2d 847—U. S. v. Rappy, C.C.A. 
N.Y., 157 P.2d 964, certiorari de¬ 
nied 67 S.Ct. 601, 329 U.S. 806, 91 
L.Ed. 688. 

Cal.—People v. Vera, 281 P.2d 65, 131 
C.A.2d 669. 

Hawkins v. Sangulnettl, 220 P.2d 
58. 98 aA.2d 278. 
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shown to the jury,^^ and the jury may call for it 
on their own motion.^® 

The rule that a writing which has refreshed the 
recollection of a witness is not admissible in evi¬ 
dence does not apply to documentary evidence 
which is competent and relevant and is not used 
to refresh the recollection of any witness and, 
where, under the rules governing documentary evi¬ 
dence generally, a book or writing is independently 
admissible, it is none the less so because a witness 
has used it to refresh his memory.^^ However, a 
writing which is used merely to refresh the mem¬ 
ory of a witness need not be introduced in evi¬ 
dence.® ^ 

Where recollection is not refreshed. Where a 
witness has no independent recollection, but testifies 
merely from his knowledge or belief in the accuracy 
of the paper, it is proper that such paper should 
be put in evidence,®^ or read to, or allowed to go 
before, the jury as auxiliary to the witness’ testi¬ 
mony or as a statement adopted by him.®® 

In order that a writing may be admissible as a 
record of the witness’ past recollection, a proper 


foundation must be laid®® by showing that the wit? 
ness once knew the facts narrated in the memoran¬ 
dum, that he recollects the making of the memo¬ 
randum, and that it was truly made so that he can 
swear that it is correct.®"^ A memorandum is not 
admissible where it does not refresh the memory of 
a witness and he is unable, or is not asked, to testify 
that the facts were correctly stated in it when it 
was made.®® It must be shown that the witness has 
no present independent recollection.®® A memoran¬ 
dum which would be admissible as a record of the 
witness’ past recollection if it did not refresh the 
memory of the witness has been held admissible 
where it partially refreshes his recollection;^ but 
there is also authority apparently to the contrary.® 

§ 364. Explanation of Former Statement or 
Testimony 

A witness may be permitted to explain or correct his 
prior testimony. 

While a witness may not place his own inter¬ 
pretation on what he said or did not say,® he may be 
allowed to explain what he meant by a former 


Ind.—^De Armond v. Carter, App., 134 
N.B.2d 289. 

Mass.—^Bendett v. Bendett, 52 N.E.2d 
2, 315 Mass. 59. 

70 C.J. p 699 note 66. 

Opponent may show or read writ¬ 
ing to the jury, but may not intro¬ 
duce it in evidence. 

R.I.—Jurgiewicz v. Adams, 43 A 2d 
310, 71 H.I. 239. 

Cross-examiner, using writing to 
refresh recollection of witness, may 
not introduce the writing in evi¬ 
dence. 

Cal.—Shumate v. Johnson Bub. Co., 
293 P.2d 631, 139 C.A.2d 121. 

39 , xj.S.—U. S. V. Caserta, C.A.Pa., 
199 F.2d 905. 

90. N.H.—McCarthy v. Boston & M. 
R. R., 27 A.2d 97, 92 N.H. 149. 

91. Conn.—^Papas v. ^tna Ins. Co., 
150 A 810, 111 Conn. 416. 

99. N.J.—Kazanjlan v. Atlas Novel¬ 
ty Co., 112 A2d 692, 34 N.J.Super. 
362. 

Mo.—State v. Bowman, 199 S.W. 161, 
272 Mo. 491. 

Wash.—State v. Coffey, 112 P.2d 989, 
8 Wash.2d 604. 

93. Tex.—Gregory v. Corpus Christ! 

Nat. Bank, Clv.App., 221 S.W. 305. 
70 C.J. P 699 note 67. 

9 ^ XJ.S.—^In re Messenger, D.C.Pa., 
32 P.Supp. 490. 

Ala.—St. Paul Fire & Marine Ins. Co. 
V. Johnson. 67 So.2d 896, 259 Ala. 
627—^Parsons v. State, 38 So.2d 209, 
261 Ala. 467. 


D.C.—^Belcher v. Jenkins Engineering 
Co., Mun.App., 123 A.2d 216. 

Ill.—^People V. Harrison, 61 N.B.2d 
172, 384 111. 201. 

Iowa.—Jaeger v. Bte^ckert, 41 N.W.2d 
42, 241 Iowa 379. 

Mass.—^Fisher v. Swartz, 130 N.H 2d 
575, overruling Bendett v. Bendett, 
52 N.E.2d 2, 315 Mass. 69. 

Mich.—Germiquet v. Hubbard, 41 N. 
W.2d 631, 327 Mich. 225. 

N.J.—^Jackson v. Pioneer Adhesive 
Works, 40 A.2d 634, 132 N.J.Law 
397. 

Okl.—Century Ins. Co., Limited, of 
Edinburgh, Scotland, v. Bice, 144 
P.2d 953, 193 Okl. 418—^Hodges v. 
Reynolds, 40 P.2d 1025, 170 Okl. 
345. 

Pa.—^Miller v. Borough of Exeter, 77 
A2d 395, 366 Pa. 336. 

Tex,—Inland Waterways Pipe Line | 
Co. v, Lipstate, Civ.App., 78 S.W. 
2d 240, error dismissed. 

Wash.—Corpus juris cited in State 
v. Gross, 196 P.2d 297, 304, 31 
Wash.2d 202. 

70 C.J. p 600 note 68. 

Use of writing as record of past rec¬ 
ollection generally see supra § 358 
c. 

Admissibility of memoranda in con¬ 
nection with oral evidence general¬ 
ly see Evidence § 696. 

95. Ala.—World Fire & Marine Ins. 
Co. V. Edmondson, 12 So.2d 764, 
244 Ala. 224. 

Mass.—Fisher v. Swartz, 130 N.E.2d 
676. 

103 


Wash.— Corpus JUris cited in State 
V. Gross, 196 P.2d 297, 804, 81 
Wash.2d 202. 

70 C.J. p 600 note 69. 

96. Ill.—Marshall v. Metropolitan 
Life Ins. Co., 90 N.E.2d 194. 403 
Ill. 90. 

—Jackson v. Pioneer Adhesive 
Works, 40 A.2d 634, 133 N.J.Law 
1 397. 

Pa.—^Nestor v. George, 46 A2d 469, 
354 Pa. 19. 

In re License of Cooper, 64 Pa. 
Dlst. & Co. 438. 

97. Pa.—Nestor v. George, 46 A.2d 
469, 864 Pa. 19. 

98. Ala.—Allison v. Briskey, 64 So. 
2d 317, 36 Ala.App. 225. 

Cal.^-Shumate v. Johnson Pub. Co., 
293 P.2d 531, 139 C.A2d 121. 

Ga.—Southern R. Co. v. Cowan, IS3 
S.B. 331, 52 Ga.App. 360. 

70 C.J. P 600 note 62. 

99. Ill.—Wiedow v. Carpenter, 34 N. 
E.2d 83, 310 I11.APP. 342. 

N.J.—State v. Cestone, 118 A2d 416, 
88 N.J.Super. 139. 

Okl.—Hodges v. Reynolds, 40 P.2d 
1026, 170 Okl. 345. 

1. N.J.—Kazanjlan v. Atlas Novel¬ 
ty Co., 112 A2d 593, 34 N.J.Super. 
362. 

2. Cal.—People v. Keelln, 289 P.2d 
620, 136 C.A2d 860. 

3. Ala.—Scott V. State, 115 So. 855, 
22 Ala.APP. 383. 

Ind.—Golibart v. Sullivan, 66 N.B. 
188, SO Ind.App. 428. 
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§§ 364-365 WITNESSES 

statement,^ except in the case of written words,® 
unless an ambiguity exists as to their meaning,® 
and except where the testimony intended to be ex¬ 
plained is excluded or is immaterial,'^ or where the 
explanation comes at another term and in the trial 
of another case.® Such explanation may be a state¬ 
ment of how the witness understood the question 
asked him,® or the reason for the facts he states.^® 

The latitude within which a witness may explain 
his testimony is very wide,^^ and the matter rests 
in the discretion of the presiding judge.i^ Such ex¬ 
planation is for the jury to weigh as part of the 
credibility of the witness,^® It has been held per¬ 
missible to permit a witness to testify as to which 
of two statements previously made by him he is the 
most positive is correct,and that he had told the 
jury all his knowledge on the subject concerning 
which he was questioned,^® 


A witness may be permitted to correct and ex¬ 
plain errors in his previous testimony.^® Where a 
witness, on being recalled, modifies or alters his 
testimony, he should be permitted to state the rea¬ 
son for the change.i'^ Where a witness retracts his 
testimony, such retraction should be communicated 
to the jury.i® It is within the discretion of the 
court to permit a witness who has testified falsely to 
resume tlie witness stand to correct his false testi¬ 
mony and to testify to what the witness asserts is 
the truth.i® 

§ 365. Recalling Witnesses 

The matter of recalling witnesses ordinarily rests in 
the discretion of the trial court. 

The matter of recalling witnesses ordinarily rests 
in the discretion of the trial court,®® and under the 


4. U.S.—Rowan v. tJ. S., C.C.A.Tex., 
281 F. 137, certiorari denied 43 S. 
Ct. 12. 260 U.S. 721, 67 L.Bd. 481. 

70 C.J. p 600 note 66. 

5 . Ky,—Powers v. Commonwealth, 
61 S.W. 733, 63 S.W. 376. 110 Ky. 
386. 63 L.R.A. 246. 

e. Ky.—^Powers v. Commonwealth, 
supra, 
riiysiciaa 

In suit to enforce life policy pro¬ 
vision for waiver of premiums dur¬ 
ing? total permanent disability and to 
recover premiums paid, admission of 
testimony of physician In nature of 
explanation of his written answers 
to questions with respect to physical 
condition of insured, which had been 
introduced by insurer, was proper 
and did not constitute Impeachment 
of previous evidence by the same 
witness. 

Ga.—^Metropolitan Life Ins. Go. v. 
Saul, 6 S,B.2d 214, 189 Ga. 1. 

7. tr.S.—Merkel v. Carter Carbure¬ 
tor Corp., C.A.MO., 175 F,2d 323. 

Me.—^Polleys v. Ocean Ins. Co., 14 
Me. 141, error dismissed 13 Ret. 
167, 10 L.Bd. 105. 

8. vt.—Capital Garage Co. v. Pow¬ 
ell. 118 A. 883, 96 Vt. 227. 

9. Wash.—Haggard v. Seattle, 112 
P. 603, 61 Wash. 499. 

70 C.J. p 601 note 70. 

10. Vt.—Richardson v. L. Baker & 
Sons, 76 A. 161, 88 Vt 204. 

11. Ga.—^Pulliam v. Cantrell, 8 S. 
B. 280, 77 Ga. 663. 

Iff- tl.S.—^IT. S. V. Stoehr, D.C.Pa., 
100 F.Supp. 143, affirmed, C.A., 196 
F.2d 276, 33 A.L.R.2d 836, certiora¬ 
ri denied Stoehr v. U. S., 73 S.Ct 
28, 344 U.S. 826, 97 L.Bd. 643. 

70 C.J. p 601 note 76. 

13. Ga.—-Pulliam v. Cantrell, 8 S.E. 
280, 77 Ga. 668. 


Ky.—Kentucky Distilleries, etc., Co. 
V. Commonwealth, 73 S.W. 746, 24 
Ky.L. 2154. 

14. Tex.—^Dunn v. State, 63 S.W. 
571, 43 Tex.Cr. 26. 

15. Ala.—Helms v. Central of Geor¬ 
gia Ry. Co., 66 So. 470, 188 Ala. 393. 

16. Ala.—Northern Assur. Co. v. 
Stewart. 163 So. 243, 228 Ala. 201. 

Kan.—State v. Hooper, 37 P.2d 52, 
140 Kan. 481. 

La.—State v. Jugger, 47 So.2d 46, 217 
La. 687. 

Tex,—^Fort Worth & Denver Ry. Co. 
V, Ferguson, Clv.App., 261 S.W.2d 
874, error dismissed. 

Miller v. State, 96 S.W.2d 406, 
130 Tex,Cr. 629. 

Wis.—State v. Krause, 60 N.W.2d 
439, 260 Wls. 313. 

Ijaw encourages witness’ correc¬ 
tion of erroneous and even intention¬ 
al false statements made by him. 
N.Y.—^People, on Complaint of Mc¬ 
Kinney, V, Richter, 43 N.Y.S.2d 114, 
182 Mlsc. 96. 

Explanation of deficiency In prior 
testimony 

! In murder prosecution, permitting 
witness for state to give explanation 
of failure to give certain testimony 
in preliminary examining trial was 
not objectionable as permitting wit¬ 
ness to bolster up his testimony. 

Okl,—^Doser v. State, 203 P.2d 461, 88 
Okl.Cr. 299. 

17. U.S.—Farabaugh v. Baltimore & 
O. R. Co., D.C.Pa., 96 F.Supp. 205. 

18. W.Va.—^Kuhn v. Cooper, 87 S.B. 
j 2d 631. 

I Betraotion before judge 

Where two witnesses who had tes¬ 
tified for defendant as to material 
facts retracted their testimony, be¬ 
fore trial judge in chambers, judge 
acted properly in causing detailed 
retraction to be read to jury and per¬ 
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mitting defendant to cross-examine 
the retracting witnesses. 

W.Va.—Kuhn v. Cooper, supra. 

True<inivocal retractiou 
Witness desiring to retract testi¬ 
mony previously given may properly 
be required to do so without equiv¬ 
ocation. 

N.Y.—^In re Southern Boulevard, Bor¬ 
ough of Bronx, City of New York. 
23 N.Y.S.2d 495, 260 App.Dlv. 620. 
affirmed In re Southern Blvd. in 
Borough of Bronx, City of New 
York, 33 N.B.2d 248, 286 N.Y. 676. 

19. U.S.—^Humes v, U, S,, C.A.Colo., 
186 F.2d 875. 

Not impeachment 

Permitting witness to admit that 
he testified falsely and to correct 
such testimony after being recalled 
to witness stand at his request, by 
party originally calling witness, is 
not improper as permitting impeach¬ 
ment of witness by party calling 
him, but Is permission of voluntary 
recantation by witness in exercise 
of sound discretion of court. 

U.S.—Humes v. U. S., supra. 

20. U.S.—^U. S. V. Klass, C.C.A.N.J., 
166 F.2d 373. 

U. S. V. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S.. 78 S.Ct 28, 
344 U.S. 826, 97 L.Bd. 643—Para- 
baugh V. Baltimore & O. R. Co., D. 
C.Pa., 96 F.Supp. 205. 

Ala.—^Thomas v. State, 41 So.2d 436, 
84 Ala.App. 470—Fairbanks v. 
State, 196 So. 746, 29 Ala.App. 376. 
certiorari denied 196 So. 747, 239 
Ala. 620—Potts V. State, 169 So. 
324, 27 Ala.App. 176, certiorari de¬ 
nied 169 So. 326. 232 Ala. 667. 

Ariz.—Corpus Juris cited iu Podol v. 

Jacobs, 178 P.2d 768, 765, 66 Arlz. 
I 60. 
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facts and circumstances of particular cases, such 
discretion has been held not to be abused by permit- 
ting^^ or refusing to pennit^s the recall of a wit¬ 
ness. 

The rule that the recall of a witness rests in the 
discretion of the trial court has been applied where 
it is sought to recall a witness in order to prepare a 
bill of exceptions,23 to explain or correct his prior 
testimony,24 to settle the testimony given by ^e 
witness when previously testifying,^^ to examine 
him as to new matter,26 or for the purpose of im¬ 
peaching the witness, as discussed infra § 489. 

A party who has examined a witness is not en¬ 
titled as a matter of right to recall him;27 nor may 
a party reserve the right to recall a witness for 
re-examination, without the consent of the opposing 
party.28 Permission to recall a witness should be 
sought by a special application.^^ The court has no 


pow-er to compel either party to recall his witness 
against his will.^o 

Time for recalling. The trial court may, in its 
discretion, permit a witness to be recalled after the 
case has been closed.2i 

Scope of examination. The court may limit the 
scope of the examination of a recalled witness,2- 
and the examination must be limited to the matters 
concerning which leave to re-examine the witness 
has been granted.23 The scope and limits of the 
examination on recall are within the discretion of 
the trial court.^^ 

§ 366. Examination after Use of Deposition 

The fact that the deposition of a party has been used 
In evidence does not preclude his oral examination. 

While it has been said that anciently neither party 
could again examine a witness whose deposition has 


Colo.—^Kelly V. People, 216 P.2d 336, 
121 Colo. 243. 

Fla»—Boyal v. State, 170 So. 450, 127 
Jb'ia. 320. 

Ky.—Payette County v. Veach, 294 
S.W.2d 541. 

Mass.—^Perrott v. Leahy, 19 N.E.2d 
10, 302 Mass. 318. 

—Coburn v. Goldberg:, 40 N.W. 
2d 160, 326 Mich. 280. 

Miss.—Phillips V. State, 43 So.2d 
208. 

Mo.—Goxpns Juris cited in State v. 
Neal, 169 S,W.2d 686, 697, 350 Mo. 
1002. 

N.C.—^Moore v. Bezalla, 84 S.B.2d 
817, 241 N.C. 190. 

Pa.—MacDermott v. City of Wilkes- 
Barre, Com.Pl., 42 Luz.Leg:.Reg:. 
111 . 

Tenn.—Nichols v. State, 289 S.W.2d 
849. 

70 C.J. P 601 note 83. 

Recall of witness: 

For examination by court see su¬ 
pra § 350. 

In proceedings before referee see 
References § 103. 

On cross-examination see infra § 
371. 

To contradict testimony introduced 
by adverse party see Infra § 
637. 

To lay foundation for impeachment 
see infra § 489. 

Renewal of direct exam in a tion be¬ 
fore orosB-examination ooxnplet- 
ed 

Where, after defendants' counsel 
began cross-examining plaintiff, 
court over objection allowed plaintiff 
to be examined further on direct ex¬ 
amination, after which plaintiff was 
further cross-examined, procedure 
was within discretion of trial court. 
Ala,—Landers v. Ramey, 16 So.2d 
785, 245 Ala. 283. 


Request of juror 

Ruling permitting witness to be 
recalled at request of Juror held not 
error. 

D.C.—WTiite V. XT. S., 85 P.2d 268, 66 
App.D.C. 102. 
trnswom witness 

Where it was called to attention of 
the court that witness had not been 
sworn, and witness was then sworn 
and his entire testimony under oath 
was repeated, repetition of part of 
testimony was not error. 

Ark.—Batchelor v. State, 230 S.W.2d 
23, 217 Ark. 340. 

21. U.S.—^U. S. V. Klass, C.C.AN.J., 
166 F.2d 373. I 

Parabaugh v. Baltimore & O. R. 
Co., D.C.Pa„ 96 F.Supp. 205. 

Ala.—Robinson v. State, 11 So.2d 732, 
243 Ala. 684, certiorari denied Rob¬ 
inson V, State of Alabama, 63 S.Ct. 
1168, 319 U.S. 755, 87 L.Ed. 1708. 

Bankhead v. State, 32 So. 2d 814, 
33 Ala.App. 269. 

—^Milwaukee Mechanics Ins. Co. 
V. Brown. 150 S.W.2d 946, 202 Ark. 
537. 

Colo.—Kelly v. People, 215 P.2d 336, 
121 Colo. 243. 

Ky.—Carmen v. Commonwealth, 200 
S.W.2d 962, 304 Ky. 365. 

Mo.—State v. King, 119 S.W.2d 277, 
842 Mo. 975. 

Hinds V. Chicago, B. & Q. B. Co., 
App., 85 S.W.2d 165. 

Tenn.—Stephens v. Mason, 1 Tenn. 
App. 246. 

Tex.—Balch v. State, 98 S.W.2d 187, 
131 Tex.Cr. 271. 

Va._Tri-State Coach Corp. v. Walsh, 

49 S.E.2d 363, 188 Va. 299. 

70 C.J. p 601 note 84, p 603 note 95. 

22. Cal.—Norton v. Blenkiron, 31 P. 
2d 807, 138 C.A 66. 

Mass.—^Perrott v. Leahy, 19 N.E.2d 
10, 302 Mass. 318. 
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Minn.—^In re Osbon's Estate, 286 N- 
W. 306, 205 Minn. 419. 

C —^Moyle v. Hopkins, 21 S.E.2d 
826. 222 N.C. 33. 

Ya.—^Barnett v. Virginia Public Serv¬ 
ice Co., 193 S.E. 538, 169 Va. 329. 
70 C.J. P 602 note 87, p 603 note 96. 

23. Iowa.—State v. Ruhl, 8 Iowa 
447. 

24 . Ariz.—Podol V. Jacobs, 173 P.2d 
758, 65 Ariz. 50. 

Md.—Corens v. State, 45 A. 2d 340, 
185 Md. 561. 

25. Iowa.—State v. Ruhl, 8 Iowa 
447. 

26. Md.—Corens v. State, 45 A. 2d 
340, 185 Md. 561. 

Minn.—^In re Osbon’s Estate, 286 N. 

W. 306. 205 Minn. 419. 

Pa .—Van Buren v. Eberhard, 104 A. 
2d 98, 377 Pa. 22. 

Commonwealth v. Gallagher, 70 
Pa.Dist. & Co. 177, affirmed 69 A.2d 
432, 165 Pa.Super. 553. 

70 C.J. p 603 note 94. 

27. Ind.—^Nixon v. Beard, 12 N.E. 
131, 111 Ind. 137. 

70 C.J. p 601 notes 78, 81. 

26. N.Y.—Ordronaux v. Helie, 3 
Sandf.Ch. 612. 

29. Ind.—^Nixon v. Beard, 12 N.E. 
131, 111 Ind. 137. 

30. Ala.—^Barker v. Bell, 46 Ala. 216. 

31 . N.Y.—People v. Reilly, 63 N.Y. 
S. 18, 49 App.Biv. 218, 14 N.Y.Cr. 
4^, affirmed 69 N.E. 1128, 164 N.Y. 
600. 

Tex.—Keller v. Alexander, 58 S.W. 
637. 24 Civ.App. 186. 

32 . Tex.—Waters v. State, 192 S.W- 
778. 80 Tex.Cr. 573. 

70 C.J. P 603 note 99. 

33. U.S.—Sevier v. XJ. S., 7 CtCt 
387. 

34. N.J.—Brown v. Harriot, 80 A. 
479, 81 N.J.I-aw 484. 
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been used in evidence,the fact that the deposition 
of a witness has been used in evidence does not pre¬ 
clude his being examined orally,as to matters not 
brought out in the deposition,37 by the party against 
whom his deposition was taken or used.38 A party 
has the right to explain or contradict a statement 
contained in his deposition.^® 

§ 367. Examination of Adverse Party or Wit¬ 
ness as on Cross-Excunination 

Under statutes which have been enacted in many 
Jurisdictions, one may call an adverse party or witness 
for examination as on cross-examination. 

As a general rule, and in the absence of statute 
otherwise providing, one calling an adverse party 
as a witness may not examine him as though on 
cross-examination.'*® Thus, as discussed infra § 
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477, the rule prohibiting the impeachment of one’s 
own witness applies where one calls the adverse par¬ 
ty as witness, although, as discussed infra § 333, the 
rule against leading one’s own witness is to some ex¬ 
tent relaxed in the case of an adverse witness. 
However, there is some authority, in the absence of 
statute or without reference to statute, that the trial 
court in its discretion may permit one to call an 
adverse party or witness to testify as though on 
cross-examination,particularly in cases involving 
fraud or the purpose or intent of defendant where 
it is necessary for plaintiff to call defendant in or¬ 
der to establish his case.^^ 

Under statutes which have been enacted in many 
jurisdictions, a party may call an adverse party or 
witness for examination as on cross-examination.'*^ 


35. Ill.—Illinois, etc.. Canal v. Ad¬ 
ler, 49 Ill. 311. I 

36. N.C.—^Tilghman v. Seaboard Air 
Line R. Co., S3 S.E. 315, 167 N.C. 
163, reversed on other grounds $5 | 
S.Ct. 653, 237 U.S. 499, 69 L.Ed. 
1069, 

70 C.J. p 604 note 5. I 

37. Tenn.—Continental Nat. Bank v. 
Nashville First Nat. Bank, 68 S. 
W. 497, lOS Tenn. 374. 

70 C.J. p 604 note 6. 

38. N.Y.—In re Van Ness’ Will, 139 
N.Y.S. 485, 78 Misc. 692, 9 Mills 
Surr. 645. 

70 C.J. p 604 note 7. 

39. Tex.—Luhnlng v. Stewart, Civ, 
App., 103 S.W.2d 184, affirmed 
Stewart v. Luhning, 131 S.W.2d 
824, 134 Tex. 23. 

40. Del.—De Ford v. Green, 40 A. 
1120, 16 Del. 316. 

S.C.—White V. Southern Oil Stores, 
17 S.B.2d 150, 198 S.C. 173. 

Right to call adverse party as wit¬ 
ness in general see supra § 15. 
Calling husband or wife as adverse 
witness as if on cross-examina¬ 
tion see supra §§ 94, 101. 

Where one summoned by trustee 
process submits to examination, it 
makes no difference who calls him 
to the stand, and he can be cross- 
examined by either of the parties, 
Vt.—^Fairbanks v. Frank, 176 A. 294, 
107 Vt. 46. 

Probate accountings 
Statute providing that except as 
otherwise provided by law, when 
any party is called as a witness by 
adverse party he shall be subject 
to same rules as to examination and 
cross-examination as other witness¬ 
es. does not apply to accountings in 
probate matters; where legatees ex¬ 
cepted to executors’ inventory alleg¬ 
ing that bank account in names of 
testatrix and husband which was 
property of testatrix was omitted 


therefrom, permitting counsel for 
legatee exceptants to call testatrix* 
husband, an executor of estate, as a 
witness, and to examine him as on 
cross-examination, was not error. 
N.J.—^In re Perrone’s Estate, 76 A. 2d 
518, 5 N.J. 514. 

41. U.S.—Union Fac. R. Co. v. 
Ward, C.A.C 0 I 0 ., 230 P.2d 287— 
Eckenrode v. Pennsylvania R. Co., 
C.C.A.Pa., 164 F.2d 996, affirmed 
69 S.Ct. 91, 335 U.S. 329, 93 L.Ed. 
41. 

Conn.—Fox v. Schaeffer, 41 A.2d 46, 
131 Conn, 439, 157 A.L.R. 132. 

Ill.—Bituminous Casualty Corpora¬ 
tion V, City of Harrisburg, 42 N.B. 
2d 971, 315 IlLApp. 243. 

Ind.—Wright v. Haley, 194 N.E. 637, 
208 Ind. 46. 

Me.—In re Paradis’ Will, 87 A.2d 
512, 147 Me. 347. 

Motions for leave to cross-examine 
intervenors were within discretion 
of trial court, 

U.S.—Franklinville Realty Co. v. Ar¬ 
nold Const. Co., C.C.A.Fla., 132 F. 
2d 828, certiorari denied 63 S.Ct. 
994. 318 U.S. 791, 87 L.Ed. 1157, 
rehearing denied 63 S.Ct. 1156, 319 
U.S, 781, 87 L.Bd. 1725. 

Grantiiig pexmissioa not attack on 
oredibiUty 

Granting plaintiffs' counsel the 
right to cross-examine as a hostile 
witness defendant who had been 
called as a witness for plaintiff con¬ 
stituted no attack on the credit of 
the defendant. 

Conn.—^Fox v. Schaeffer, 41 A.2d 46, 
131 Conn. 439, 167 A,L.R. 132. 

42. D.C.—Bains v. Ensor, Mun.App., 
39 A.2d 62. 

43. Cal.—Dlndemann v. San Joaquin 
Cotton Oil Co., 55 P.2d 870, 6 C.2d 
480. 

Silvey v. Harm, 8 P.2d 670, 120 
C.A. 661. 

Colo.—Ofstad V. Sarconi, 285 P.2d 
828, 131 Colo. 541. 

loe 


Ga.—^Peretzman v. Simon, 196 S.B. 
471, 185 Ga. 681. 

Parker & Co. v. Glenn, 83 S.E. 
2d 263, 90 Ga.App. 600. 

Idaho.—Byington v. Horton, 102 P.2d 
652, 61 Idaho 389. 

Ill.—O'Connor v. Maryland Motorcar 
Ins. Co., 122 N.B. 489, 287 Ill. 204, 
3 A.L..R. 787. 

Kane v. Wehner, 39 N.E.2d 51, 
312 IlLApp. 391. 

La.—Sangassan v. Sanga^san, 158 So. 
611, 181 La. 31. 

Mich.—Conrad v. Krause, 37 N.W.2d 
906, 325 Mich. 175. 

Minn.—Sohns v. M. B. Hubbard Gro¬ 
cery Co., 203 N.W. 782, 163 Minn. 
187—Boyea v. Besch, 174 N.W. 894, 
144 Minn. 264. 

Mo.—^A. B. Collins & Co. v. Quentin, 
App., 71 S.W.2d 768. 

Ohio.—In re Decker’s Estate, 78 N.E. 
2d 686, 81 Ohio App. 217—Bates v. 
Flath, 78 N.E.2d 66, 81 Ohio App. 
188. 

Board of Tax Appeals v. Zanger- 
le, 5 Ohio Supp. 246. 

Or.—Corpus Juris quoted In McKin¬ 
non v. Chenoweth, 155 P.2d 944, 
954, 176 Op. 74. 

Pa.—Stewart v. Supplee-Wills-Jones 
Milk Co., 119 A.2d 648, 180 Pa. 
Super. 583—Kerr v. Clements, 26 
A.2d 737, 148 Pa.Super. 378. 

Petition of O’Malley, Com.Pl., 48 
Dauph.Co. 428. 

S.D.—^Lyons v. Thomas, 258 N.W. 
133, 63 S.D. 334. 

Tex.—^W. T. Rawleigh Co. v. Cook, 
Civ.App., 107 S.W.2d 626, error 
dismissed. 

Va.—Shipp V. Connecticut Indem. 

Co., 72 S.E.2d 343, 194 Va. 249. 

70 C.J. p 604 note 11. 

Trial on appeal 

Statutes permitting party to call 
his adversary as a witness is ap¬ 
plicable on the trial of a case on 
appeal from probate of a will in 
I solemn form. 
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Such statutes do not apply to criminal proceedings.^^ 
The purpose of such statutes has been said to be to 
enable a litigant to call his adversary without mak¬ 
ing him his own witness and elicit from him, if pos¬ 
sible, material facts within his knowledge.^s Such 
statutes are remedial in character^® and are liberal¬ 
ly construed, ^nd their application is not limited 
to cases in which the adverse party is not called 


as a witness in his own behalf.’^^ 

One called for cross-examination as an adverse 
witness under the statute is not the witness of the 
party calling him;^^ nor is he thereby made the 
witness of the adverse party.^o The party calling 
the witness does not vouch for his credibility®t 
and is not bound by his testimony.52 The party 
calling the witness maj’ ask leading questions®2 and 


Ga.—^Peretzman v. Simon, 196 S.B. 
471, 186 Ga. 681. 

Tne pzo1>at6 of will being a Judi¬ 
cial proceeding, in which proponent’s 
and objectors' interests are adverse, 
refusal of county court to permit 
objectors to cross-examine propo¬ 
nent of a will as adverse party, 
after she rested, was error. 

Wis.—^In re Borzych’s Estate, 66 N. 
W.2d 164, 267 Wia 526. 

Befosal to answer anestioxis 

(1) A party has right to examine 
adverse party under rules of cross- 
examination and to compel him to 
answer questions, by penalties for 
contempt and by striking his plead¬ 
ings. 

Mo.—State ex rel. Williams v. Buz- 
ard. 190 S.W.2d 907, 864 Mo. 719. 

(2) In action by administrator to j 
settle accounts of alleged partner¬ 
ship between defendant and plain¬ 
tiff’s decedent, defendant’s refusal, 
when examined as though on cross- 
examination, to answer questions 
concerning facts peculiarly within 
his knowledge as to transactions 
with decedent did not warrant infer¬ 
ence that his answers would have 
established existence of partnership, 
where defendant later testified in his 
own behalf and was subjected to 
cross-examination. 

Ky.—^Harrison’s Adm’x v. Heath, 211 
S.W.2d 676, 307 Ky. 463, 

Benial for laok of InfoxxnatloiL snffl- 
clent to form a belief 
Will contestants could call and 
interrogate as an adverse witness 
the person who was named as a co¬ 
executor in contested will and who 
was a substantial beneficiary there¬ 
under and who was served with copy 
of the contests and filed answers 
thereto, even though In his answers 
he denied the material allegations of 
contests on ground that he did not 
have sufficient information or belief 
to enable him to answer them. 

Cal.—^In re Weber's Estate, 247 P.2d 
939, 113 C.A.2d 160. 

The act authozlzliLg summoning of 
witnesses applies to party sought to 
be cross-examined. 

La.—Watson v. Harvey, 18 So.2d 305, 
205 La. 813. 

44. Pa.—Commonwealth v. Dymin- 
ski, 79 Pa.Super. 499. 

70 C.J. p 606 note 12. 


Violation of ordinance 

In action for possessing a gam¬ 
bling device in violation of city ordi¬ 
nance, city had right to call defend¬ 
ant adversely as witness, since ac¬ 
tion was “civil action” wherein rules 
of practice and procedure of civil 
actions were applicable. 

Wls.--Clty of Milwaukee v. Bums. 
274 N.W. 273, 226 Wis. 296. 

Contempt 

(1) Contempt proceeding for vio¬ 
lation of temporary injunction, 
which had been issued on alleged 
successor union’s petition to enjoin 
defendants from attempting to func¬ 
tion as they did in their respective 
positions in past as officials of al¬ 
legedly defunct predecessor labor un¬ 
ion, was proceeding for civil con¬ 
tempt and defendants could be 
called as on cross-examination. 
Ohio.—Jacobs v. Cook. 121 N.B.2d 

184, 95 Ohio App. 480. 

(2) A defendant in a criminal con¬ 
tempt proceeding cannot be called by 
the state for examination. 

Minn.—State v. District Court of 
Blue Barth County, 175 N.W. 908, 
144 Minn. 326. 

I 70 C.J. p 606 note 12 [a]. 

i 45. Cal.—Lawless v. Calaway, 147 
I P,2d 604, 24 C.2d 81. 

1 MacGregor v. Klawaoka, 282 P. 

2d 130, 132 C.A2d 407. 

La.—^Davis v. Unity Life Ins. Co., 
App.. 43 So,2d 67. 

Or.—Corpus Otixls quoted iu McKin¬ 
non V. Chenoweth, 166 P.2d 944, 
954, 176 Or. 74. 

70 C,J. p 605 note 13. 

Other statements of purpose 

(1) Purpose of statute permitting 
cross-examination of opposite party 
is to permit calling of opposite party 
or his agent or employee as witness 
with same privilege of cross-ex¬ 
amination and contradiction as 
though such witness had been called 
by opposite party, 

Mich.—^Kovich v. Church & Church, 
265 N.W. 421, 267 Mich. 640. 

(2) Purpose of statute conferring 
right on party calling opposite par¬ 
ty or representative as own witness 
to cross-examine such witness as 
though he were called by opposite 
party was to do away with a tech¬ 
nical rule of evidence and facilitate 
getting at facts in particular case, 
so case might be tried on merits, 
and to give to each of parties same 
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benefit of other’s testimony as 
though they had become witnesses 
in their own behalf. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

45- Cal.—Lawless v. Calaway, 147 P. 
2d 604. 24 C.2d 81. 

MacGregor v. Kawaoka, 282 P.2d 
ISO, 132 C.A.2d 407. 

Minn.—Bylund v. Carroll, 281 N.W. 
873. 203 Minn. 484. 

47. Cal.—Lawless v. Calaway, 147 
P.2d 604, 24 C.2d 81. 

MacGregor v. Kawaoka, 282 P.2d 
180. 132 C.A.2d 407. 

Minn.—Bylund v. Carroll, 281 N.W. 
873, 203 Minn. 484. 

Ohio.—Bates v. Flath, 78 N.B.2d 56, 
81 Ohio App. 188. 

Statute invoked sparingly 

The statute with respect to ad¬ 
verse witnesses permits calling of 
opposite party for cross-examination, 
but permission should be exercised 
sparingly and to reach relevant facts 
difficult or Incapable of proof other¬ 
wise. 

Mich.—^De Haan v. Marvin, 49 N.W. 
2d 148, 331 Mich. 231. 

48. Pla.—Loftin v. Morgenstern, 60 
So.2d 732. 35 A.L.R.2d 754. 

49. Ga.—Jones v. Chambers, 95 S.B. 
2d 335, 94 Ga.App. 433. 

Ill.—Edwards v. Martin, 117 N.E.2d 
864, 2 Ill.App.2d 34, 43 A.L.R.2d 
994. 

50. Mich.—City of Detroit v. Por¬ 
ath. 260 N.W. 114, 271 Mich. 42. 

Own case 

Under either federal or Pennsyl¬ 
vania law, a defendant has right to 
call plaintiff for cross-examination 
only in presentation of defendant’s 
case, not in plaintiff’s case. 

Xj.s.—^Dlnsel v. Pennsylvania R. Co., 
D.CPa., 144 P.Supp. 883. 

5L La.—Himes v. Avinger, App., 85 
So.2d 304. 

52. Arlz.—^Tucker v. Rell, 77 P.2d 
203, 61 Ariz. 367. 

I Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Mo.—^Prank v. Wabash R. Co., 295 
S.W.2d 16. 

53. Ariz.—^Tucker v. Rell, 77 P.2d 
203, 51 Ariz. 357. 

Ohio.—Donovan v. Decker, App., 105 
N.E.2d 664, rehearing denied 106 
N.B.2d 167. 



98 C.J.S, 


§ 367 WITNESSES 

may contradict the witness,8* but in other respects 
the usual rules governing the examination of wit¬ 
nesses apply.55 The fact that the testimony of the 
witness is elicited by cross-examination under the 
statute does not affect its status in the case and it 
must be considered.®* Such testimony, if other¬ 
wise competent, is to be considered as against all 
the parties to the action.®'^ 

It has been held that the right conferred by the 
statute to call an adverse party or witness for cross- 


examination is not absolute, but is subject to the 
discretion of the trial court.®* Thus, the court 
may refuse to compel one to submit to cross-exam¬ 
ination where such examination involves danger 
to his health or life.®* The trial court may, in 
its discretion, refuse to permit the cross-examina¬ 
tion of an adverse party called as a witness in re- 
buttal,«« and may refuse to permit a party to re¬ 
call an adverse witness for further cross-examina¬ 
tion where such witness has already been subject¬ 
ed to cross-examination.®! 


S4. Mich.—city of Detroit v. Por- 
ath, 260 N.W. 114, 271 Mich. 42. 
ImpeaduixeiLt 

WOiere proponement of will was 
examined by opponent under statute 
providing that a witness may be ex¬ 
amined as though under cross-ex¬ 
amination at instance of any adverse 
party and for that purpose may be 
compelled in same manner and sub¬ 
ject to same rules of examination as 
any other witness to testify, but 
party who produces such witness for 
examination shall not impeach his 
credit by evidence of bad character 
but may contradict him by other 
evidence, evidence that proponement 
had been convicted of a crime was 
inadmissible. 

R,I.—Lomastro v. Hamilton, 68 A.2d 
39, 76 R.r. 114. 

65. Ariz.—Tucker v. Reil, 77 P.2d 
203, 51 Ariz. 357. 

Cal.—Lilndemann v. San Joaquin Cot¬ 
ton Oil Co., 55 P.2d 870, 6 C.2d 480. 

Hoel V. City of Los Angeles, 288 
P.2d 989, 186 C.A.2d 295—Le Cyr 
V. Dow, 86 P.2d 900, 30 C.A.2d 457. 
Nev.—^Home Lumber & Coal Co. v, 
Hartford Mining Co., 83 P.2d 1049, 
58 Nev. 361. 

N.J.—Hull V. Plume, 37 A.2d 53, 131 
N.J.Law 511. 

Vt—^Macauley v. Hyde, 42 A.2d 482, 
114 Vt. 198. 

Wash.—^Williams v. Brockman, 193 
P.2d 863, 30 Wash.2d 734. 
Oompetenoy and relevancy of evi- 
deiLoe 

A statute authorizing examination 
of adversary as though on cross-ex¬ 
amination does not change prevailing 
rule with respect to competency, 
relevancy, or materiality of evidence 
of witness. 

Ky.—^Moorman Mfg. Co. v. Harris, 
134 S.W.2d 936, 280 Ky. 845. 
Matter as to which law forbids dis¬ 
pute 

Where law provides that the facts 
set out in an affidavit in support of 
an appUcatlon for the removal of a 
judge must be taken as true, the 
person making the affidavit cannot 
he called for cross-examination to 
dispute the facts set forth in the af¬ 
fidavit. 

Ky.—^Branham v. Caudill, 94 S.W.3d 
674, 264 Ky. 263. 


a*rau8actiou with deceased person 
The right under statute, providing 
that a party to record or any other 
person whose Interest is adverse to 
party calling him as witness may be 
compelled by adverse party to testify 
as though under cross-examination, 
is not affected by statute, making 
surviving party to transaction with 
deceased incompetent as to matters 
occurring before deceased’s death. 

—^Billow v. Billow, 61 A. 2d 817, 
360 Pa. 343. 

Testimoiiy raisiug issue not pleaded 

Fact that issue of payment had 
not been raised, in tax recovery suit, 
by affirmative allegations in answer 
did not prevent defendant, when 
called to stand for cross-examination 
under rule as adverse party, from 
responding in the affirmative to ques¬ 
tion as to whether he had paid taxes. 
Ariz.—Kotsonaros v. State of Minn., 
290 P.2d 478, 79 Ariz. 368. 

66. U.S,—Overfleld v. Pennroad 
Corp.. D.C.Pa., 42 F.Supp. 586, 
opinion supplemented 48 F.Supp. 
1008, affirmed, C.C.A., 146 P.2d 889. 
Cal,—Joseph v. Vogt, 95 P.2d 947, 
35 C.A.2d 439. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Wash.—^Williams v. Brockman, 193 
P.2d 863, 30 Wash.2d 734—Crown 
v. Miller, 91 P.2d 713, 199 Wash. 
354. 

Evidence for all purposes 
Testimony of a party under stat¬ 
utory cross-examination is evidence 
for all purposes of the case. 

Idaho.—Grant v. Clarke, 305 P.2d 
762. 

Pallure to take stand on own behalf 
Testimony of defendant on adverse 
examination had probative value, al¬ 
though defendant did not later take 
stand in his own behalf, 
m.—^Kokan v. Costello, 106 N.B.2d 
915, 347 IlLApp. 41. 
tmoontradicted testimony of adverse 
witness 

Where party calls person adverse¬ 
ly interested as though under cross- 
examination, he is bound by testi¬ 
mony, if uncontradicted. 

Pa.—Conley v. Mervis, 188 A. 360, 
324 Pa, 677, 108 A.L.R. 160. 
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57. Ill.—Edwards v. Martin, 117 N. 
E.2d 864, 2 Ill.App.2d 34, 43 A.L.R. 
2d 994—Day v. Ukena. 113 N.E.2d 
674, 361 ni.App. 26. 

Buie limited 

Statute, which permits examina¬ 
tion of opponents as on cross-ex¬ 
amination, does not, in all cases, ex¬ 
tend right and privilege of litigant 
to cross-examine one defendant as 
against his codefendant. 

La.—^Himes v. Avinger, App., 85 So. 
2d 304. 

58. Idaho.—Steams v. Williams. 
240 P.2d 833, 72 Idaho 276. 

La.—^Fried v. State Life Ins. Co. of 
Indianapolis, Ind.. 158 So. 20, 180 
La. 927. 

Mo.—Wipfler v. Basler, 250 S.W.2d 
982. 

59- La.—Watson v. Harvey, 18 So. 
2d 306, 205 La. 813—Fried v. State 
Life Ins. Co. of Indianapolis, Ind., 
158 So. 20, 180 La. 927. 

60. Mo.—^Meyers v. Drake, 24 S.W. 
2d 116, 324 Mo. 612. 

Wilcox V. McKinney, App., 68 S. 
W.2d 741. 

61. Md.—^Takoma Park Bank v. Ab¬ 
bott, 19 A.2d 169, 179 Md. 249, cer¬ 
tiorari denied 62 S.Ct 134, 314 U.S. 
672, 86 L.Bd, 638. 

Ohio.—^Mastran Const. Co. v. Mahon¬ 
ing Exp. Co., App., 96 N.B.2d 30. 

View to the contrary 

Under rule permitting adverse par¬ 
ty to he called and interrogated as 
on cross-examination, defendant in 
personal injury suit had right to call 
plaintiff for examination as to ma¬ 
terial allegations in complaint, al¬ 
though plaintiff had testified pre¬ 
viously in her own behalf and had 
been thoroughly cross-examined by 
defendant’s counsel at that time. 
Fla.—^Loftin v. Morgenstem, 60 So. 
2d 732. 86 A.L.R.2d 754. 

Bepetitiou of testimoiiy 

The purpose of statute permitting 
a party to call opposing party as a 
witness was not to allow the repeti¬ 
tion of testimony. 

Md.—Takoma Park Bank v. Abbott. 
19 A.2d 169, 179 Md. 249, cer¬ 
tiorari denied 62 S.Ct. 134, 314 U.S. 
672. 86 UEd. 688. 
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The right to examine an adverse party imder 
such statutes ordinarily must be claimed in advance 

3f the examination,and the preliminary showing 

that must be made rests in the discretion of the 
trial court.«3 The litigant calling the adverse party 
need not state what is expected to be proved;®^ 
nor is it a condition precedent that he shall have 
made out a prima facie case.^5 

Ordinarily, the time for a party so to examine his 
adversary is when his own case proper is reached.®® 
An application for an order compelling the party 
to appear personally at the trial for such examina¬ 
tion under statute is not timely when made before 
the trial and before any attempt has been made 
to take the testimony by deposition.®^ The right 

82. Mich.— Walter v. Detroit, J. & 

C. Ry. Co., 167 N.W. 414, 191 Mich. 

181. 

70 C.J. P 008 note 20. 

63. Idaho.—^Lessman v. Auschustl- 

216 P. 460, 37 Idaho 12 <. 

70 C.J. P 608 note 21. 

64 . S.D.—^In re Olson's Estate, 223 
N.W. 41, 64 S.D. 184. 

70 C.J. P 609 note 22. 

65. Idaho.—^Lessman v. Anschus- 
tigui, 216 P. 460. 37 Idaho 127. 

70 C.J. P 609 note 2S. 

66. Minn.— Jones v. Bradford, 82 N. 

W. 651, 79 Minn. 396. 

70 CJ. P 609 note 24. 

67. Tenn,—Graham v. McReynolds, 

12 S.W. 647, 88 Tenn. 240, 247, 

70 C.J. P 609 note 25. 

68. La.—^New Orleans & N, E. B. 

Co. V. Redmann, App., 28 So.2d 303. 

Miss.— Smith v. Federal Crop Ins. 

Corp., 58 So.2d 95, 214 Miss. 65. 

Pa.—Brut V. Brut, 80 Pa.Dist. & Co. 

43, 68 Montg.Co. 117. 

Xasnraitoe hroker 

In insured’s action against garage 
liability insurer, local insurance 
broker who operated his own office 
and sold policies in various com¬ 
panies Including insurer, was not 
’’adverse witness’* within section of 
Civil Practice Act providing for ex¬ 
amination of parties at instance of 
adverse party, and refusal of trial | 
court to allow broker to be called 
as adverse witness was not error. 

Ill.—Yadro v. U. S. Fidelity & Guar¬ 
anty Co.. 124 N.E.2d 370, 4 IlLApp. 

2d 477. 

69. Cal—^In re Hartley's Estate, 31 
P.2d 240, 137 C.A. 630. 

70 C.J. P 606 note 16 [a]. 

70. Cal.—^Lindemaim v. San Joaauln 
Cotton Oil Co., 65 P.2d 870. 5 C.2d 
480. 

Ga.—^Parker & Co. v. Glenn, 83 S.E. 

2d 263, 90 Ga.App. 500. 

Ill. —^Kane v. Wehner, 39 N.E.2d 61, 

312 IlLApp. 391. 

Mich.—Conrad v. Krause, 37 N.W. 

2d 906, 325 Mich. 176. 


of parties other than the party calling the adverse 
witness to cross-examine the witness is discussed 
infra § 369. 

Persons subject to call for cross-examination un¬ 
der statute. Only those persons specified by the 
statute are subject to call to testify as on cross-ex¬ 
amination;®® but error in permitting the cross-ex¬ 
amination of one called as a hostile party is not 
prejudicial where the witness is competent and the 
evidence elicited would be admissible under the gen¬ 
eral rules of evidence.®® The statutes generally 
provide that an adverse party may be called for 
cross-examination.^® In order that a party may 
be thus called, he must actually be adverse to the 
party calling him,'^^ and be actively seeking a re¬ 
made to the taking of deposition of 
adverse witness. 

Cal.—Simon v. City and County of 
San Francisco, 180 P.2d 393, 79 C. 
A.2d 590. 

7L Ariz.—Corpus jruris quoted in 
Fidelity & Deposit Co. of Maryland 
V. Ware, 53 P.2d 416, 421, 47 Ariz. 
12 . 

Minn.—Snell Sash & Door Co. v. 
Florsheim, 13 N.W.2d 776, 217 
Minn. 21. 

Ohio.—Board of Ed. of Lynchburg 
[ Local School Dist. of Highland 
County V. Pendleton, 75 N.B.2d 182, 

I 80 Ohio App. 249. 

Board of Tax Appeals v. Zanger- 
le, 6 Ohio Supp. 246. 

70 C.J. p 605 note 14. 

One xnade party In compliance with 
statute 

Whether executor made a party- 
defendant in compliance with stat¬ 
ute in a suit to set aside the will 
is an adverse party subject under 
statute to cross-examination on call 
of plaintiff must be determined from 
the entire record in the case and not 
from the caption. 

Ohio.—Board of Ed. of Lynchburg 
Local School Dist. of Highland 
County V. Pendleton, 75 N.E.2d 182, 
80 Ohio App. 249. 

of interest 

(1) Defendant filing disclaimer 
cannot be called by plaintiff as for 
cross-examination. 

Pa.—^Frasso v. Doyno, 12 Pa.Dist. & 
Co. 792, 43 York Leg.Rec. 165. 

(2) Where one who was sought 
to be examined by plaintiff under 
statute as an “adverse party as 
though under cross-examination,” by 
his disclaimer of Interest In proper¬ 
ty, was no longer an adverse party In 
the quiet title cause of action and 
had never been named as a defend¬ 
ant in the action to cancel trust 
deed, plaintiff was not entitled to ex¬ 
amine such person under statute as 
to either cause of action, although 
such person was named as a defend¬ 
ant In the cause of action for dam- 


Mo.—State ex rel. Williams v. Buz- 
ard. 190 S.W,2d 907. 354 Mo. 719. 
Ohio.—^Bates v. Flath, 78 N.E.2d 66, 
81 Ohio App. 188. 

Pa.—^Kerr v. Clements, 25 A.2d 737, 
148 Pa,Super. 378. 

One who is not merely a nominal 
party, but who is actually Interested 
in the outcome of the litigation, may 
be called for cross-examination. 

Ariz.—^Pagerberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 60 Ariz. 
227—^Brooks v. Meer, 47 P.2d 462, 
46 Ariz. 144. 

Minor 

(1) Under statute providing that 
parties litigant shall be entitled to 
examine their opponent, as under 
cross-examination, a minor codefend¬ 
ant could properly be subjected to 
such cross-pxamination. 

La.—Switzerland General Ins. Co. v. 
Boa 73 So.2d 601. 

(2) Where summons and com¬ 
plaint In action for death of child 
struck by truck had been properly 
served on truck driver, a minor, and 
he had interposed answer by at¬ 
torney before guardian had been ap¬ 
pointed for him, permitting plain¬ 
tiff’s counsel to call driver for cross- 
examination under statute held not 
error as against driver’s employer. 
Minn.—Wagstrom v. Joseph, 265 N. 

W. 822, 192 Minn. 220. 

"John Doe^ 

Plaintiff’s failure to substitute 
motorman’s name for that of “Doe” 
by proper amendment and service as 
soon as he discovered motorman’s 
true identity on taking deposition 
did not preclude plaintiff from call¬ 
ing motorman for examination as on 
cross-examination at trial, and 
whether pleading should be amend¬ 
ed so as to make such substitution 
at the trial and whether the plaintiff 
was acting in good faith were pri- 
marUy for the trial court, which 
committed no abuse of discretion in 
permitting such substitution, par¬ 
ticularly where no objection was 
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covery against,’2 ©r opposing a recoveiy by,’* such 
party. It has been held that a party who has de¬ 
faulted may not be called for cross-examination as 
an adverse party.’^ The operator of a motor ve¬ 
hicle may be called for cross-examination in an 
action against him and his employer or the owner 
of the vehicle.’® 

Ordinarily, one who is not a party nor pecuni¬ 
arily interested in the result of the action may not 
be called for cross-examination,’® and the fact that 
one who is neither a proper nor a necessary party 
to the action has been joined does not warrant call¬ 
ing him for cross-examination.” Where the re¬ 
ceiver of a party is not joined in the action he may 
not be called and examined as an adverse party 
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under the statute.’* The fact that the actions of 
two plaintiffs with similar claims against defend¬ 
ant are joined for trial does not mean that one 
plaintiff may call the other as a witness for cross- 
examination;’® and where claims against separate 
defendants arising out of the same transaction are 
joined for trial, a defendant cannot be called for 
cross-examination to elicit testimony against an¬ 
other defendant.*® 

However, the witness called for cross-examina¬ 
tion need not be technically a party to the action ;*i 
it is sufficient if he is interested in the result of the 
action or is a person for whose immediate benefit 
the action is brought or defended.*® One for 
whom another is surety may be called for cross- 


ages for alleged fraud which was 
also Joined in the complaint. 

Cal.—^Peterson v. Peterson, 168 P.2d 
474, 74 C.A.2d 312. 

A taxpayer’s valtiatloii appeal be¬ 
fore board of tax appeals possesses 
few of the aspects of an “adversary” 
proceeding, but the whole proceed¬ 
ings from original assessment to 
final determination by the board of 
tax appeals constitute simply “ad¬ 
ministrative” inquiries as to the true 
value of the property, not becoming 
“adversary” until inquiry is removed 
to the courts, with respect to tax¬ 
payer's right to Interrogate county 
auditor as though under cross-exam¬ 
ination. 

Ohio.—Board of Tax Appeals v. Zan- 
gerle, 5 Ohio Supp. 246. 

Pormer plaintiff 

Permitting plaintiff to call as an 
adverse witness a party who was 
originally a plaintiff, but who had 
been made a party-defendant at his 
request, was not error. | 

Ill.—Kleinhaus v. Ohde, 112 N.Y.S. 
2d 498, 350 Ill.App. 177. 

Will contest 

A widow who was not a beneficiary 
of her husband’s will was not a par¬ 
ty adverse to contestants of the will 
and could not be compelled by con¬ 
testants to testify in her own be¬ 
half, and contestants could not make 
her an adverse party, or make stat¬ 
ute allowing adverse examination ap¬ 
plicable, by naming her as an ad¬ 
verse party on the record. 

Mo.—Wlpfler v. Easier, 260 S.W.2d 
982. 

72> Arlz.—Corpus Jhris quoted In 
Fidelity & Deposit Co. of Mary¬ 
land V. Ware, 63 P.2d 416, 421, 47 
Arlz. 12. 

70 C.J. p 606 note 15. 

73. Ariz.—Corpus Jvaia quoted in 
Fidelity & Deposit Co. of Mary¬ 
land V. Ware, 63 P.2d 415, 421, 47 
Ariz. 12. 

70 CJ*. p 606 note 16. 


74. S.D.—^Dunlap v. Thiele, 266 N. 
W. 693, 64 S.D. 150. 

70 C.J. p 606 note 16 [e]. 

Maker and payee 

Where endorsee of dishonored 
check sued makers and payee, and 
obtained default against payee, payee 
and the makers were so different in 
interests and defenses that endorsee 
was not entitled to examination of 
payee as a defendant for purpose 
of making out its case against mak¬ 
ers. 

Ga.—^A. J. Cannon & Co. v. Collier, 84 
S.B.2d 482, 91 Ga.App. 40. 

Pailure to join in appeal 
Where one, who was proponent of 
one will, and who Joined as contest¬ 
ant as to another will in original 
j consolidated will contest, did not 
join in appeal from judgment of non¬ 
suit as to will which he was contest¬ 
ing, and thereafter agreed to dismiss 
his contest pursuant to a compro¬ 
mise and settlement, such party at 
second trial, after Judgment of non¬ 
suit had been reversed on appeal of j 
other contestant, was subject to ex- j 
amination by other contestant. 

Cal.—^In re Hampton’s Estate, 131 P. 
2d 565, 55 C.A.2d 543. 

75. Colo.—Splllane v. Wright, 269 P. 
2d 1078, 127 Colo. 580. 

Ill.—Olsen V. Evanston Bus Co., 30 
N.B.2d 947, 307 Ill.App. 669. 

78. Cal.—^In re Watkins’ Estate, 184 
P.2d 192, 81 C.A.2d 465. 

Miss.—In re Alexander’s Estate, 61 
So.2d 683, 216 Miss. 26. 

Ohio.—^National Guarantee & Finance 
Co. V. Russell, App., 36 N.E.2d 
1015. 

77. Wis.—^Locke v. General Acc. 
Fire & Life Assur. Corp., Limited, 
of Perth, Scotland, 279 N.W. 66, 
227 Wis. 489. 

78. Cal.—^Howland v. Doyle, 44 P.2d 
463, 6 C.A.2d 311. 

79. Cal.—^Petersen v. Donegani, 80 
P.2d 1001, 27 C.A.2d 431. 

80. Ill.—^Lantz V. Dortman, 58 N.B. 
2d 922, 324 IlLApp. 664. 
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81. Arlz.—^Fidelity & Deposit Co. of 
Maryland v. Ware, 63 P.2d 416, 47 
Ariz. 12. 

82. Ariz.—Fidelity & Deposit Co. of 
Maryland v. Ware, 53 P.2d 415, 47 
Ariz. 12. 

Ga.—^Peretzman v. Simon, 196 S.B. 
471, 185 Ga. 681. 

Pa.—Brut V. Brut, 80 Pa,Dlst. & Co. 
43, 68 Montg.Co. 117. 

Petition of O’Malley, Com.Pl., 48 
Dauph.Co. 428. 

Wis.—Employers Mut. Liability Ins. 
Co. V. Icke, 274 N.W. 283, 226 Wis. 
304. 

70 C.J. p 607 note 17. 

Attorney for adverse party 
I (1) In action by administrator of 
estate of decedent to recover on 
three notes given by defendant to 
plaintiff’s decedent, defendant was 
not entitled to call attorney for the 
administrator for examination under 
the Practice Act permitting exam¬ 
ination of certain persons. 

Ill.—Selimos v. New Tom’s Restau¬ 
rant Co., 91 N.E.2d 909, 340 Ill. 
App. 417. 

(2) Attorney appearing for par¬ 
ties may be called, under statute au¬ 
thorizing examination of adverse 
party, as witness for adverse party 
for purpose of proving facts that are 
not of confidential disclosure be¬ 
tween attorney and client. 

Ill.—Club Aluminum Co. for Use of 
Frazier v. American Indem. Co., 8 
N.E.2d 526, 290 Ill.App. 487. 

Ail injured employee who has re¬ 
covered workmen’s compeusatiou, be¬ 
ing entitled in any event to part of 
recovery from third party causing in¬ 
jury, and therefore a person for 
whose “immediate benefit” action by 
employer or insurance carrier is 
prosecuted within statute provid¬ 
ing for discovery examination before 
trial of any person for whose imme¬ 
diate benefit any civil action is prose¬ 
cuted or defended, is subject to ad¬ 
verse examination In suit by em¬ 
ployer or insurance carrier against, 
third party allegedly causing injury- 
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examination by plaintiff in an action against the 
surety. S3 An attorney whose removal is sought by 
the trustee in bankruptcy may be called for cross- 
examination.S^ 

It has been held that the test of whether or not 
a witness may be called for cross-examination is 
whether his interest is adverse to that of the party 
calling him;S5 and that substance, not technicali¬ 
ties, controls in determining whether the person 
called for cross-examination has the adverse inter¬ 
est specified by the statute.86 The judgment debtor 
may be called for cross-examination by the judg¬ 
ment creditor in a garnishment or attachment pro¬ 
ceeding,37 but it has been held that the debtor is 
not adverse to the creditor with respect to the claim 


against the gamishee.33 The driver of a motor 
vehicle, against whom judgment has been obtained, 
has been held subject to call for cross-examination 
in a proceeding to enforce the judgment against 
the driver’s insurer.39 In an action to set aside 
a transfer made by the bankrupt, it was held that 
although the action had already been dismissed as 
to the bankrupt, he might be called and cross-ex¬ 
amined as an adverse witness.^® 

Where the adverse party is a corporation, it can 
be examined by calling its officers for cross-exam¬ 
ination,31 and the statutes commonly provide that 
the adverse party may be examined by its officers 
or managing agent.®^ Under some statutes, the 


Wis.—Employers Mut. Liability Ins. 
Co. V. Icke, 274 N.W. 283, 226 Wis. 
304. 

One entitled to sbare in plaintiff’s 
recovery 

Where plaintiff was obligated to 
share any recovery with another, 
but such other had no claim against 
defendant as third party beneficiary 
or otherwise, defendant could not ex¬ 
amine him as an adverse party. 

Cal.—Freeman v. Jergins, 271 P.2d 
210, 125 C.A.2d 636. 

liegal right or liability 

The adverse interest of a witness 
which permits him to be called for 
cross-examination is a direct interest 
in the outcome of the suit in which 
he is called in the sense that, by op¬ 
eration of the judgment there enter¬ 
ed, either a legal right or liability 
of the witness will be acQUired, lost, 
or materially affected. 

Pa.—^Brut V. Brut, 80 Pa.Dist. & Co. 
43, 68 Montg.Co. 117. 

Oonidngent UabUity 

The fact that the agent might be¬ 
come personally liable to the insur¬ 
ance company for dereliction of his 
duty as agent did not give him such 
an interest adverse to the party call¬ 
ing him as is required by the stat¬ 
ute. 

Pa.—^Brut V. Brut, supra. 

another of minor plaintiff 
Where father brought action, as 
next friend to minor and in individ¬ 
ual capacity, to recover for minor's 
injuries when riding tandem on bi¬ 
cycle which collided with truck, fa¬ 
ther's recovery would inure to com¬ 
munity estate of himself and mother, 
mother was party to suits by repre¬ 
sentation and court properly allowed 
defense attorney to inquire of moth¬ 
er whether she had given minor per¬ 
mission to ride bicycle tandem. 

Tex.—Cozby v. Campbell, Civ.App., 
281 S.W.2d 96, error refused no re¬ 
versible error. 

Cauid of party 

In action for damages for alleged 


common law libel and violation of 
insulting word statute, court proper¬ 
ly permitted plaintiff's son to be call¬ 
ed and examined as an adverse wit¬ 
ness. 

Va.—Saleeby v. Free Press, Inc., 91 
S.E.2a 405, 197 Va. 761. 

83. Ariz.—^Fidelity & Deposit Co. of 
Maryland v. Ware, 63 P.2d 415, 47 
Ariz. 12. 

84. U.S.—^In re Mallow Hotel Corp., 
D.C.Pa., 18 F.Supp. 15. 

85. Ariz.—Fidelity & Deposit Co. of j 
Maryland v. Ware, 63 P.2d 415, 47 
Ariz. 12. 

Adverse interest not eqtdvalent to 
adverse testimony 
Under codal provision that a par¬ 
ty called to testify for another hav¬ 
ing an adverse interest may be ex¬ 
amined by such other party accord- 
i ing to the rules applicable to cross- 
examination, “adverse interest" was 
used in its commonly accepted mean¬ 
ing and was not used synonymously 
with “adverse testimony" and legis¬ 
lature Intended to include a party to 
the litigation and a person although 
not a party who had a natural or 
financial or personal interest in the 
outcome hut not a person merely be¬ 
cause his testimony was or would be 
adverse to the party calling him. 

Va.—^Butler v. Parrocha, 43 S.B.2a 1, 
186 Va. 426. 

A predecessor In title who had sold 
land in gross had no financial inter¬ 
est In boundary dispute, and where 
he was not related by blood to any 
of the litigants he had no “adverse 
Interest" within codal provision per¬ 
mitting a party called to testify for 
another having an adverse interest 
to be examined by such other party 
according to the rules applicable to 
cross-examination. 

Va._^Butler v. Parrocha, supra. 

86 US—Shane v. Commercial Cas. 
ins. Co., 48 F.Supp. 151, affirmed, 
C.C.A, Shane v. Barger. 132 F.2d 
644. 


Pa.—^Dinger v. Friedman, 123 A. 641, 
279 Pa. 8. 

87. m.—^NTudelman v. Stem, 42 N.B. 
2d 853. 315 Ill.App. 215. 

Pa.—Honesdale >!’at. Bank v. Klein, 
37 Pa.Dist. & Co. 370, 41 LackJur. 
191. 

88. Mich.—^De Haan v. Marvin, 49 
N.W.2d 148, 331 Mich. 231. 

89. U.S.—Shane v. Commercial Cas. 
Ins. Co., D.C.Pa., 48 F.Supp. 151, 
affirmed, C.C.A, Shane v. Barger, 
132 F.2d 644. 

90. Cal.—Chichester v. Mason, 111 
P.2a 362, 43 C.A2d 577. 

91. Miss.—Wagley v. Colonial Bak¬ 
ing Co., 45 So.2d 717, 208 Miss. 815, 
suggestion of error overruled 46 
So.2d 925. 

Uajoiity stookholdex 

Statute providing for examination 
of persons adversely interested does 
not apply to a stockholder, and it 
was not error, in zoning case, to re¬ 
fuse to permit calling, as for crcss- 
examination, of corporate applicant's 
majority stockholder, who was nei¬ 
ther director nor officer. 

Pa.—Schwartz v. Wagner, 123 A.2d 
417. 386 Pa. 364. 

98 . ND—Knapp v* Minneapolis, St. 
P. & k S. M. Ry. Co., 156 N.W. 
1019. 33 N.D. 291. 

Pa.—^Miller v. Westmoreland Coun¬ 
ty, Com.Pl., 31 WestL.J. 251. 

70 C.J. P 607 note 18. 

A munioipal cozporatloii is not a 
“corporation", within statute au¬ 
thorizing cross-examination of man¬ 
aging agents of any corporation 
which is a party to the record, so 
as to permit cross-examination of 
county engineer in action against 
county. 

Minn.—Poynter v. Otter Tail County, 
26 N.W.2d 708, 223 Minn. 121. 

agent” 

(1) Under rule authorizing officer, 
director, or managing agent of cor¬ 
porate adverse party to be inter¬ 
rogated by leading questions and 
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right to call the adverse party for cross-examination 1 extends to his agents and employees;^® the same is 


contradicted or Impeached as though 
called by adverse party, “managing 
agent'* is not necessarily an officer 
or in nature of a general manager, 
but may be managing representative 
of the corporation in connection with 
the particular matter under consid¬ 
eration. 

Fla.—Tucker Bros., Inc. v. Menard, 
90 So.2d 908. 

(2) Under rule authorizing a party 
to call an adverse party or officer, 
director, or “managing agent” of a 
public or private corporation which 
is an adverse party, for interroga¬ 
tion by leading questions, a “manag¬ 
ing agent” must be, at least, a per¬ 
son in the exclusive and Immediate 
control and management of a depart¬ 
ment or of the entire works conduct¬ 
ed by the corporation at the place 
where he is in charge, and thus must 
be more than a shop foreman. 

Fla.—Seaboard Air Line R. Co. v. 

Ford, 92 So.2d 160. 

(3) A foreman of a railroad's 
diesel shop, and a railroad claim 
agent who did not have authority to 
pass on claims but merely investi¬ 
gated them and followed the direc¬ 
tions of a senior general attorney in 
handling them, and had no right to 
exercise independent judgment and 
control, were not “managing agents” 
within meaning of rule authorizing 
a party to call an adverse party or 
an officer, director, or managing 
agent of a public or private corpo¬ 
ration which is an adverse party, 
and to interrogate him by leading 
questions. 

Fla.—Seaboard Air Line R. Co. v. 
Ford, 92 So.2d 160. 

(4) Construction company's fore¬ 
man, who was in charge of men and 
materials on construction job in 
which trash was burned on vacant 
lot, and who acted as corporation's 
representative in trial of action for 
Injuries to child burned on such lot, 
being permitted to remain in court¬ 
room and advise with attorneys 
though other witnesses were placed 
under the rule, was within rule au¬ 
thorizing examination of “managing 
agent” of corporate adverse party 
as though called by the adverse par¬ 
ty. 

Fla.—^Tucker Bros., Inc. v. Menard, 
90 So.2d 908. 

aeneral agent; managing agent 

The requirements of a general 
agent of corporation are in many re¬ 
spects similar to those of a manag¬ 
ing agent for the purpose of cross- 
examination under statute providing 
for examination of adverse party. 
Minn.—Smith v. Utah Home Fire Ins. 

Co., 47 N.'W.2d 785, 234 Minn. 169. 
Credit manager 

In action against corporation for 
malicious prosecution, permitting 
plaintiff to cross-examine corpora¬ 


tion's credit manager held error, 
where credit manager was not a di¬ 
rector or officer and so had no “ad¬ 
verse interest,” notwithstanding 
credit manager executed affidavit of 
defense. 

Pa.—^Payne v. East Liberty Spear 
Co.. 185 A. 853, 323 Pa. 100. 

Head of department 

Individual who was head of heat¬ 
ing department of defendant’s store, 
having supervision and control of 
some of the persons in his depart¬ 
ment, and who submitted a contract 
to plaintiffs for purchase of furnace 
from defendant and had charge of 
installation of furnace, was a “man¬ 
aging agent” of defendant and was 
properly called as an adverse wit¬ 
ness in plaintiffs’ action for destruc¬ 
tion of their home by fire which re¬ 
sulted from alleged overheating of 
the furnace. 

III.—Dixon V. Montgomery Ward & 
Co.. 114 N.B.2d 44. 351 Ill.App. 75. 
The attorney in fact for a Cali¬ 
fornia copartnership doing business 
in the territory being the only person 
having knowledge of the facts which 
plaintiffs wished to establish comes 
within the purpose and intent of the 
adverse-witness statute; the intent 
of statute is to give a party the 
benefit of testimony of adverse par¬ 
ties or persons connected with them 
as officers, directors, superintendent 
or managing agent and having 
knowledge of the facts without sub¬ 
jecting such witnesses to an attack 
from such opposite party as adverse 
witnesses. 

Hawaii.—Chang v. Meagher, 40 Ha¬ 
waii 96. 

SuperiiLteiidaiit 

Refusal to permit superintendent 
of defendants' store to testify as on 
cross-examination by plaintiff was 
not error where superintendent was 
not shown to be an officer of the 
defendant company. 

Ohio.—^McMullen v. F. & R. Lazarus 
& Co., App„ 107 N.E.2d 250. 

AccoQiLtaat 

Where certified public accountant 
rendered services to defendant cor¬ 
poration in auditing of its books 
and assisted in preparation of its 
federal income tax returns, plaintiff 
in action against the corporation was 
not entitled to call the accountant 
as an adverse witness, since he was 
not a party or officer, director or 
managing agent of the corporation. 
HI.—^Jaffe V. Chicago Warehouse 
Lumber Co., 124 N.E.2d 618, 4 Ill. 
App.2d 415. 

Bus driver whose sudden stopping 
of bus occasioned injuries to pas¬ 
senger was not a “managing agent” 
v^dthin purview of code section per¬ 
mitting examination of managing 
agent as an adverse witness, 
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Cal.—^Abney v. City and County of 
San Francisco, 252 P.2d 654, 115 
C.A.2d 506. 

An insurance agent whose ac¬ 
tivities axe confined solely to solici¬ 
tation and procurement of applica¬ 
tions for insurance from prospective 
risks, and who has no authority to 
approve applications, to accept or 
compromise insurance claims, to em¬ 
ploy agents or otherwise supervise 
insurer's business, is not a “manag¬ 
ing agent” subject to cross-examina¬ 
tion as such under statute. 

Minn.—^Pomerenke v. Farmers Life 
Ins. Co., 36 N.W.2d 703, 228 Minn. 
256. 

“BepresentatiLves” 

In suit against mayor and board 
of aldermen of town to have election 
declared void, plaintiff was not en¬ 
titled to have commissioners of elec¬ 
tion called under statute authorizing 
parties litigant to examine their op¬ 
ponents. agents, and “representa¬ 
tives,” as under cross-examination, 
since commissioners were not “rep¬ 
resentatives” of mayor and board of 
aldermen. 

La.—^Daigle v. Mayor & Bd. of Aider- 
men of Town of Rayne, 62 So. 2d 
833, 222 La. 556. 

93, Ga.—Terminal Transport Co. v. 
Decatur Truck & Equipment Co., 
84 S.B.2d 494, 90 Ga.App. 859. 
Mich.—Wood V. Henley, 296 N.AV. 
657, 296 Mich. 491. 

Tellow employee 

If petition of plaintiff to direct hi.s 
fellow employee to submit to an 
ophthalmological examination by a 
specialist should be granted in suit 
under Federal Employers’ Liability 
Act, plaintiff would have right to ex¬ 
amine fellow employee as a hostile 
witness and would not be bound by 
testimony of fellow employee. 

U.s.—Dinsel v. Pennsylvania R. Co., 
D.C.Pa.. 144 P.Supp. 880. 

Employee of corporatloxi controlled 
by adverse party 

In action by buyer of soft drink 
bottling business against seller to 
recover damages for allegedly fraud¬ 
ulent misrepresentations, court prop¬ 
erly permitted buyer to call to the 
stand for cross-examination, under 
statute permitting the calling for 
cross-examination “the opposite par¬ 
ty, employee or agent of said op¬ 
posite party,” the seller's son-in-law, 
who for twelve years had been pro¬ 
duction manager of the bottling busi¬ 
ness, over objection of seller that 
son-in-law had been an employee of 
bottling corporation and not of the 
seller, where seller not only had 
owned the great majority of the cor¬ 
poration's stock but had been the 
manager of the corporation. 

Mich.—Paquin v. Van Houtum, 72 N. 
W.2d 169, 343 Mich. Ill, 
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not true under other statutes.®^ 

Under one view, the status of the witness at the 
time of the trial governs, and a witness may be 
called for cross-examination where he is an offi¬ 
cer, etc., at the time of the trial, although he did 
not have that status at the time of the transaction 
involved in the litigation 6 but he may not be 
called if he is no longer an officer, even though 
he had that status at the time the cause of action 
arose.®*^ Under another view, one may call an 
officer, employee, etc., of the adverse party who 
had such status at the time of the transaction in¬ 
volved in the action.98 Under some statutes, the 
right to call for cross-examination an agent or em¬ 
ployee of the adverse party is not limited to such 


agents or employees as participated in the transac¬ 
tion involved in the litigation,^^ but under other 
statutes, only such agents or employees may be called 
as have special knowledge^ or acted for, or on be¬ 
half of, the adverse party in the transaction which 
is the subject of the examination.^ 

Witness already examined by deposition or ex^ 
animation before trial The fact that one has ex¬ 
amined the adverse party before trial or taken his 
deposition does not prevent him from calling the 
adverse party for cross-examination at the trial.^ 

Scope and extent of examination. The scope of 
the cross-examination is largely within the trial 
judge’s discretion.'* According to some authori- 


IBL Calif oxiiia 

(1) The statute has been amended 
to permit one to call for cross-ex¬ 
amination an employee of the ad¬ 
verse party. 

Cal.—Cooper v. National Motor Bear¬ 
ing Co.. 288 P.2d 581. 186 C.A.2d 
229. 

(2) Prior to the amendment of the 
statute, an employee of the adverse 
party was not subject to call for 
cross-examination. 

Cal.—Bartholomal v. Owl Drug Co.. 
108 P.2d 36, 42 C.A.2d 88. 

94. U.S.—^Dowell, Inc. v. Jowers, C. 
A.La., 182 P.2d 676. 

Miss.—Smith v. Federal Crop Ins. 

Corp., 58 So.2d 95, 214 Miss. 65. 

70 C.J. p 608 note 19. 

Private secretary | 

Statute providing for cross-ex¬ 
amination of witnesses as adverse j 
party does not encompass private 
secretaries of individuals. 

Ariz.—Irwin v. Murphey, 802 P.2d 
534, 81 Ariz. 148. 

Driver of vehicle 

(1) Where defendant’s driver was 
not made a defendant, court should 
have sustained defendant’s objection 
to his driver’s testimony as on cross- 
examination, since statute which 
permits cross-examination of cer¬ 
tain parties, did not include this 
driver within its scope. 

Pa—Stewart v. Supplee-Wills-Jones 
Milk Co.. 119 A.2d 548, 180 Pa. 
Super. 688. 

(2) In passenger’s action for in¬ 
juries sustained on a bus, refusal to 
permit cross-examination by plain¬ 
tiff of bus driver was not error 
where passenger, if she wished to 
bring the driver within the rule, 
could have joined him as a defendant 
and cross-examined him under the 
statute. 

Ill. —Olsen V. Evanston Bus Co., 80 
NJ3.2d 947, 807 HLApp. 669. 

95. Ill.—Bituminous Casualty Cor¬ 
poration V. City of Harrisburg, 42 
N,E.2d 971, 816 HLApp. 243. 
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N.D.—^Broste v. Farmers Union Co¬ 
op. Elevator Co., 71 N.W.2d 55. 

96. Ill.—Bituminous Casualty Cor¬ 
poration V. City of Harrisburg, 42 
N.E.2d 971, 815 IlLApp. 248—Shap- 
leigh Hardware Co. v. Enterprise 
Foundry Co., 27 N.E.2d 1012. 305 
IlLApp. 180. 

97. Ill.—Bituminous Casualty Cor¬ 
poration V. City of Harrisburg, 42 
N.E.2d 971, 315 IlLApp. 243. 

N'.d,—B roste v. Farmers Union Co¬ 
op. Elevator Co., 71 N.W.2d 55— 
Jacobson v. National Tea Co., 200 
N.W. 910. 61 N.D. 889. 

98. Cal.— Scott V. Del Monte Prop- 
1 erties, Inc.. 295 P.2d 947, 140 CA. 

2d 756. 

Mich.—Kovich v. Church & Church. 
256 N.W. 421, 267 Mich. 640. 

No longer employee 

For purposes of statute permitting 
examination of “employee” of ad¬ 
verse party as an adverse witness, 
“employee” includes persons not 
presently employees but who were 
such at time transaction occurred 
out of which lawsuit arose. 

Cal.—Scott V. Del Monte Properties, 
Inc., 295 P.2d 947. 140 C.A2d 756. 

99. Ga.—Garmon v. Cassell, 52 S.E. 
2d 631, 78 Ga.App. 730. 

Bookkeeper 

Where plaintiff, suing owner and 
operator of automobile, desired to 
show relationship between owner and 
operator to establish owner’s Uabil- 
Ity, and owner’s bookkeeper was 
present in court room, it was com¬ 
petent for plaintiff to make book¬ 
keeper a witness and examine book¬ 
keeper as to payments made by own¬ 
er to operator. 

—Garmon v. Cassell, supra. 

1 . i^a.—Succession of Moody, 80 So. 

2d 93, 227 La. 609. 

Bosnefttlc servants 

In will contest in which contestant 
alleged testatrix lacked testamentary 
capacity, the trial court properly re¬ 
fused to allow contestant to cross- 
examine testatrix’ domestic servants 
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because they were not “particular 
agents” having knowledge of the 
matter in Question within statute 
governing right of cross-examina¬ 
tion. 

La.—Succession of Moody, supra. 

2. Wls.—A. Gettelman Brewing Co. 
V. City of Milwaukee, 13 N.W.2d 
541. 245 Wis. 9. 

Admission by party calling witness 
In action Involving question as to 
which of two workmen's compensa¬ 
tion Insurers was liable on death 
claims, first insurer w-as properly re¬ 
quired, as condition precedent to call¬ 
ing as adverse witness Insurance 
broker through whom second policy 
had been obtained to admit that bro¬ 
ker had been the “agent or party in 
control of the particular matters and 
things under investigation”. 

Tex.—^Pan Am. Ins. Co. v. Lumber¬ 
men’s Lloyds, Civ.App., 2S0 S.W. 
2d 309, error refused no reversible 
error. 

3. U.S.—^Amstein v. Porter, C.C.A. 
N.T.. 154 P.2d 464. 

Ill.—^Review Printing & Stationery 
Co. V. McCoy. 10 N.B.2d 506, 291 
IlLApp. 524. 

La.—^W'atson v. Harvey, 18 So.2d 306, 
205 La. 813—Sangassan v. Sangas- 
san, 158 So. 611, 181 La. 31. 

Mich.—Starkstein v. Starkstein, 28 
N.W.2d 87, 318 Mich. 258. 
Wash,—Aircraft Radio Industries v. 
M. V. Palmer. Ina, 277 P.2d 737, 
45 Wash.2d 737. 

Bight not exhaosted 

A party to a proceeding does not 
exhaust his right to examine the op¬ 
posite party in open court by taking 
his deposition prior to trial. 

IlL—Review Printing & Stationery 
Co. v. McCoy, 10 N.B.2d 606, 291 
IlLApp. 524. 

4. Cal.—Obergfell v. ObergfelL 286 
P.2d 462, 134 C.A.2d 541—People v. 
McReynolds, 87 P.2d 734, 31 C.A. 
2d 219—Patrick v. Superior Court 
In and for City and County of San 
Francisco, 33 P.2d 466, 189 CLA. J. 
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ties, considerable latitude should be allowed on such 
cross-examination,® and any relevant matter in 
issue in the case is within the scope of the exam¬ 
ination;® but the examination may not extend to 
matters not material to the case.*^ On the other 
hand, it has been held that such cross-examination 
may not extend over the entire case,® but should 
be restricted to matters peculiarly within the knowl¬ 
edge of the witness and which the party calling him 
would have difficulty in proving in any other way.® 

There is authority that the cross-examination of 
the adverse party is restricted to the issues as to 
which he is adverse.^® Thus, an adverse party 
called as a witness may not be cross-examined with 
respect to a claim against another party in which 
the witness is not interested,and where a de¬ 


fendant by his pleading admits plaintiff’s allega¬ 
tion that he is an employee of another defendant, 
he may not be called and cross-examined on that 
issue as an adverse party.^® However, in an action 
against the driver and the owner of a motor vehi¬ 
cle, it was held proper to call and cross-examine the 
driver with respect to the facts establishing the 
owner’s responsibility for his conduct.^® 

It has been held that in a malpractice action, 
plaintiff, on calling the defendant physician for 
cross-examination, may use him as an expert wit¬ 
ness but it has also been held that on such 
examination, plaintiff is limited to eliciting facts 
and may not obtain the expert opinion of the de¬ 
fendant physician.!® 


B. CROSS-EXAMINATION* AND RE-EXAMINATION 


1. Cross-Examination Generally 


§ 368. Right to Cross-Examine 

a. In general 

b. Curtailment of examination 

c. Waiver of right 

d. Direct examination as a condition 
precedent 

e. Cross-examination of own and copar* 

ties’ witness 


a. In General 

A party has a right to cross-examine witnesses who 
have testified for the adverse party, and this right is 
absolute and not a mere privilege; so after a witness has 
been examined in chief, he must be turned over to the 
opposing party for cross-examination and, unless subject 
thereto, the witness cannot testify. 

All the evidence presented in litigated cases must 
be so presented as to give the parties to whom it is 
adverse the opportunity for cross-examination,!® 


pia.—Loftin V. Morgenstem, 60 So. 
2d 732, 35 A.Li.H.2d 754. 

Idaho.—Grant v. Clarke, 305 P.2d 
752—^W'illes v. Palmer, 298 P.2d 
972 —Stearns v. Williams, 240 P.2d 
833, 72 Idaho 276—Evans v. Ban¬ 
nock County, 83 P,2d 427, 59 Idaho 
442. 

Iowa.—Central Fibre Products Co. v. 
Lorenz, 66 N.W.2d 30, 246 Iowa 
384. 

^ash.—Gillett v. Lydon, 246 P.2d 
1104, 40 Wash.2d 915. 

70 C.J. p 609 note 26. 

5. La.—^Davis v. Unity Life Ins. Co., 
App., 43 So.2d 67. 

Mont.—State v. McKnight, 281 P.2d 
816. 

Wash.—Gillett v. Lydon, 246 P.2d 
1104, 40 Wash.2d 916. 

70 CJ. P 609 note 27. 

6. Cal.—^Lawless v. Calaway, 147 P. 
2d 604, 24 C.2d 81. 

MacGregor v. Kawaoka, 282 P.2d 
130, 132 C.A.2d 407. 

Gfiu—Beasley v, Burt, 39 S.E.2d 51, 
201 Ga. 144. 

T.fl. —^Davls V. Unity Life Ins. Co., 
App., 43 So.2d 67. 

Mich.—^Kovich v. Church & Church, 
266 N.W. 421, 267 Mich. 640. 

70 aj. p 609 note 28. 


7. Fla.—Herbert v. Garner, 78 So.2d i 

727. I 

III.—People ex rel. De Rosa v. Chi¬ 
cago & N. W. Ry. Co.. 63 N.E.2d 
401, 391 Ill. 347. 

Md.—Takoma Park Bank v. Abbott, 
19 A,2d 169, 179 Md. 249, certiorari 
denied 62 S.Ct 134, 314 U.S. 672, 86 
L.Ed. 538. 

Mich.—Mullaney v. Woodruff, 273 N. 
W. 395, 280 Mich. 66—Kovich v. 
Church & Church, 255 N.W. 421, 
267 Mich. 640. 

N.U.—^Emery v. Midwest Motor Exp., 
64 N.W.2d 817, 79 N.D. 27. 

Ohio.—Board of Tax Appeals v. 

Zangerle, 5 Ohio Supp. 246. 

70 C.J. p 609 note 28. 

Statute does not enlarge latitude 
of cross-examination beyond matters 
material to case. 

Mich.—Kovich v. Church & Church, 
255 N.W. 421, 287 Mich. 640. 

]Sr.D.—^Emery v. Midwest Motor Exp., 
64 N.W.2d 817, 79 N.D. 27. 

8. Idaho.—^Evans v. Bannock Coun¬ 
ty, 83 P.2d 427, 69 Idaho 442. 

9. Idaho.—Willes v. Palmer, 298 P. 
2(1 972—Stearns v. Williams, 240 
P.2d 833, 72 Idaho 276—^Evans v. 
Bannock County, 83 P.2d 427, 69 
Idaho 442. 


Minn.—Bylund v. Carroll, 281 N.W. 
873, 203 Minn. 484. 

10. Minn.—^Pearson v. Bertelson, 69 
N.W.2d 621, 244 Minn. 224. 

Default as to issue 
A defendant who was In default 
on an issue essential to plaintiff’s 
cause ceased, as to such issue, to be 
a party adverse to plaintiff, and per¬ 
mitting plaintiff to cross-examine 
him as an adverse party on such Is¬ 
sue was error. 

Minn.—^Pearson v. Bertelson, supra. 

11. Pa.—^Niebauer v. Schultz, 178 A. 
285, 318 Pa. 266. 

12. U.S.—P. F. Collier & Son Co. v. 
Hartfeil, C.C.A.Minn., 72 P.2d 625. 

13. Ariz.—^Brooks v. Neer, 47 P.2d 
452, 46 Ariz. 144. 

14. CaJ.—^Lawless v. Calaway, 147 
P.2d 604, 24 C.2d 81. 

Dean v. Dyer, 149 P.2d 288, 64 
C.A.2d 646. 

15. N.J.—Hull V. Plume, 37 A.2d 
63, 131 N.J.Law 611. 

Ohio.—Wiley v. Wharton, 41 N.B.2d 
266, 68 Ohio App. 346—^Porthofer v. 
Arnold. 21 N.E.2d 869, 60 Ohio App. 
486. 

16. Me.—^In re Paradis* Will, 87 A. 
2d 512, 147 Me. 347. 
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and a person may not be deprived of property or 
liberty without an opportunity to cross-examine ad¬ 
verse witnesses.i*^ So, a party has a right to an 


WITNESSES § 368 

opportunity fairly and fully to cross-examine wit¬ 
nesses who have testified for the adverse party, 
and this right is absolute and not a mere privilege.!^ 


jiTeb.—Pope v. Tapelt, 50 N.W.2d 352, 
155 Neb. 10—Scherz v. Platte Val¬ 
ley Public Power & Irr. Dist., 87 
N.W.2d 721, 151 Neb. 415. 

Nev.—Caye v. Caye, 211 P.2d 252, 66 
Nev. 78. 

N.J.—^Preidus v. Kaufman, 114 A.2d 
751, 35 N.J.Super. 601, affirmed 116 
A.2d 592, 36 N.J.Super. 321. 

Pa.—In re Shenandoah Surburban 
Bus Lines, 50 A.2d 801, 356 Pa. 
521. 

17, N.T.—Sullivan v. Sullivan, 284 
N.T.S. 119, 246 App.Div. 65. 

IS, U.S.— Touhy V. U. S., C.C.A. 
Minn., 88 F.2d 930 —Hartzell v. U. 
g. c.c.A.Iowa, 72 F.2d 669, cer¬ 
tiorari denied 55 S.Ct. 216, 293 XJ.S. 
621, 79 L,Bd. 708—Cossack v. U. S., 
C.c!A.Cal., 63 F.2d 511. 

Fla.—Coco V. State, 62 So. 2d 892. 
Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Miss.—Jones v. State, 76 So. 2d 201, 
222 Miss. 387. 

N.G._^Yadkin Valley Motor Co. v. 

Home Ins. Co. of New York. 16 S. 
E.2d 847, 220 N.C. 168—Citizens i 
PfinTr & Trust Co. V. Reid Motor j 
Co., 6 S.E.2d 818, 216 N.C. 432. 

Scope and extent of cross-examina¬ 
tion generally see infra § 377. 

It is right of party against whom 
witness is called, 

N.C.—In re Gamble, 93 S.E.2d 66, 
244 N.C. 149. 

Pact that party is a Negro does 
not hedge him about with any great¬ 
er sacredness or freedom from legiti¬ 
mate cross-examination than if he 
were a member of the white race. 
Tex.—^Angelina Cas. Co. v. Ryan, Civ. 
App., 282 S.W.2d 310, error refused 
no reversible error. 

Bight of cross-examination held not 
denied 

D.C.—^Ritch V. Director of Vehicles 
and Traffic of District of Columbia, j 
Mun.App., 124 A2d 301. 

Tex.—John P. Buckner & Sons v. Al¬ 
len, Civ.App., 289 S.W.2d 387. 

19. U.S.—Wilcoxon v. U. S., C.AN. 
M 231 P.2d 384, certiorari denied 
76*S.Ct. 834, 351 U.S. 943, 100 L.Ed. 
1469—Beaty v. U. S., C.C.A.N.C., 
213 F2d 712, vacated on other 
grounds 75 aCt. 812, 8*8 SOf, 
99 L.Ed. 710—Powell v. U. S., 

Okl 206 P.2d 330—^Montgomery v. 
tr S. C.A.Tex., 203 B’.2a 887—U. S. 
v.‘ Stoehr, C-A-Pa., 196 P.2d 276. 38 
AljR2d 836. certiorari denied 
Stoehr V. TJ. S., 73 aCt. 28, 344 Tl.a 
826, 97 UBd. 648— U. a v. Oennan- 
American Vocational League, C.C. 
A.N.J., 163 E’.2d 860, certiorari de¬ 
nied 66 S.Ct 976, two cases, 828 
U.S. *33, 90 L.Ed. 1608, and 

Sohroeder v. XT. S., 66 S.Ct. 977, five 
csLSes, 828 U.S. 883, 834, 90 L.Ed. 


1609, and Lleblien v. U. S., 66 S.Ct. 
978, two cases, 328 U.S. 834, 90 L. 
Ed. 1610—^U. S. V. Michener, C.C. 
A.N.J., 152 P.2d 880—U. S. v. 3.- 
644 Acres of Land, More or Less, 
Situated in Philadelphia County, 
Pa.. C.C.A.Pa., 147 F.2d 596— 
Arnold v. U. S., C.C.A.C 0 I 0 ., 94 P. 
2d 499 —Hartzell v. U. S., C.C.A. 
Iowa, 72 P.2d 569, certiorari de¬ 
nied 65 S.Ct. 216, 293 U.S. 621, 79 
L.Ed. 708. 

U. S. V. Toner. D.C.Pa., 77 P. 
Supp. 908, reversed on other 
grounds, C.A, 173 F.2d 140. 

Ala.—Sowell v. State. 199 So. 900. 30 
Ala..App. 18. 

Ark.—^Turner v. State, 275 S.XV.2d 
24, 224 Ark. 505. 

Cal.—^People v. Goldberg, 242 P.2d 
116, 110 aA.2d 17—People v. Lain. 
134 P.2d 284, 67 C.A.2d 123—People 
V. Hume, 132 P.2d 62, 56 C.A.2d 
262—People v. Flores, 59 P.2d 517, 
15 C.A.2d 385. 

Conn.—Fahey v. Clark, 3 A.2d 318, 
125 Conn. 44, 120 A.L.R. 517. 

D.C,—Wright V. U. S., 183 F.2d 821, 
87 U.S-App.D.C. 67—^J. E. Hanger, 
Inc., V. U. S.. 160 F.2d 8 , 81 U.S. 
App.D.C. 408—^Lindsey v. U. S., 133 
P.2d 368, 77 U.S.App.D.C. 1. 

U. S. V. Edmonds, D.C., 63 P. 
Supp. 968. 

Fortune v. Evans, Mun.App., 58 
A.2d 919—Collins v. U. S., Mun. 
App.. 41 A.2d 515—Sidur v. Thall, 
Mun.App., 31 A.2d 873. 
pia.—Coco V. State, 62 So. 2d 892. 

Ga.—Clifton v. State, 2 S.E.2d 102, 
187 Ga. 502. 

Griffin v. State, 69 S.E.2d 660 , 85 
GaApp. 602—Simmons v. State, 32 
S.E.2d 842, 72 Ga.App. 16—Scott 
V. Mayor, etc., of Mount Airy, 14 
S.B,2d 127, 64 Ga.App. 828—Mc- 
Ginty v. State, 2 S.E.2d 134, 59 Ga. 
App. 675. 

Ill. —^people V. Del Prete, 4 N.E.2d 
484, 364 III. 376. 

Mich.—Hayes v. Coleman, 61 N.W. 
2d 634, 338 Mich. 371 —People v. 
Pleish, 32 N.W.2d 700, 321 Mich. 
443 —People v. Watson. 12 N.W.2d 
476, 307 Mich, 596, certiorari de¬ 
nied Watson V. People, 65 S.Ct. 81, 
323 U.S. 749, 89 L.Ed, 600, rehear¬ 
ing denied 65 S.Ct. 127, 323 U.S. 
815, 89 L.Bd. 648—People v. Mac- 
Cullough, 274 N.W. 693, 281 Mich. 

X 6 _^People v. Salimone, 261 N.W. 

694, 265 Mich. 486. 

Mo.—^Houfburg v. Kansas City Stock 
Yards Co. of Maine, 283 S.W.2d 
639—State v. Thompson, 280 S.W. 
2d 838. 

Neb.—Grandsinger v. State, 73 N.W, 
2d 632, 161 Neb. 419 —Washington 

V. State, 70 N.W.2d 378, 160 Neb. 
885—^Rakes v. State, 62 N.W.2d 
273, 158 Neb. 65. 


Nev.—State v. Merritt, 212 P.2d 706, 
66 Nev. 380. 

N.J.—State V. Bartell, 83 A.2d 628. 

15 N.J.Super. 450, affirmed 89 A.2d 
394, 10 N.J. 9—Seitz v. Seitz, 64 A. 
2d 87, 1 N.J.Super. 234. 

Fidelity Union Trust Co. v. 
Sayre, 44 A2d 25. 137 N.J.Bq. 179. 
N.Y.—^Friedel v. Board of Regents 
of University of N. Y., 73 N.E.2d 
545, 296 N.T. 347, motion granted 
74 N.E.2d 557, 297 N.Y. 685. 

Application of Epstein, 53 N.T. 
S.2d 847, 268 App.Div. 730. re¬ 
versed on other grounds 60 N.B.2d 
756. 295 N.Y, 154. 

Deutsch V. .®tna Ins. Co., 68 N. 
Y.S.2d 524, reversed on other 
grounds 76 N.Y.S.2d 152. 

N.C.—State v. Stone, 36 S.B.2d 704, 
226 N.C. 97—^Yadkin Valley Motor 
Co. V. Home Ins. Co. of New York, 

16 S.E.2d 847, 220 N.C. 168— 

Roediger v. Sapos, 6 S.E.2d 801, 
217 N.C. 95—Coirpns goris cited In. 
Citizens Bank & Trust Co. v. Reid 
Motor Co., 5 S.E.2d 318, 320, 216 
N.C. 432. 

Ohio.—^Aluminum Industries v. Egan, 
22 N.E.2d 459. 61 Ohio App. 111. 
Or.—Best v. Tavenner, 218 P.2d 471, 
189 Or. 46. 

Pa.—Rich Hill Coal Co. v. Bashore, 
7 A.2d 302, 334 Pa. 449. 

Middle Atlantic Transp. Co. v. 
Kelser, Com.Pl., 57 Dauph.Co. 172. 
Tenn.—Davis v. State, 212 S.W.2a 
374. 186 Tenn. 545. 

Tex.—^American Nat. Ins. Co. v. 
Press, Clv.App., 142 S.W.2d 531. 
error dismissed, judgment correct 
—Corpus Juris cited in Houston 
Life Ins. Co. v. Dabbs, Civ.App., 
95 S.W.2d 484, 489. 

W.Va.—^Kuhn v. Cooper, 87 S.E.2d 
531—State v. Justice, 60 S.E.2d 
743, 135 W.Va. 852. 

70 C.J. p 611 note 33. 


Summary Judgment statute was 
held not unconstitutional as depriv¬ 
ing defendant of right to cross-ex¬ 
amine witnesses. 

Cal.—^Bank of America Nat. Trust 
& Savings Ass*n v. Oil Well Sup¬ 
ply Co. of California, 55 P.2d 8S5, 
12 C.A.2d 265. 

Tw qTissi-JiLdloial proceedings be¬ 
fore administrative agencies, which 
are both prosecutors and Judges, as 
in proceeding before State Universi¬ 
ty Board of Regents to revoke physi¬ 
cian's license, accused’s right to 
cross-examine witnesses against him 
should be preserved in full vigor. 
N.Y.—Application of Epstein, 44 N. 
YS.2d 921, 267 App.Div. 27, appeal 
denied 47 N.T.S.2d 136, 267 App. 
Div. 841. 

Cro 88 «examlnAticni not denied 

( 1 ) In suit to enjoin alleged viola- 
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§ 368 WITNESSES 

The right of cross-examination has been stated to 
be an accepted universal right a right basic to 
our judicial system a substantial right the pres¬ 
ervation of which is essential to the proper admin¬ 
istration of justice ;22 a valuable right ;23 a valu¬ 
able and substantial right a substantial constitu¬ 
tional right a fundamental right and a right 
to be jealously guarded.27 

After a witness has been examined in chief, he 
must be turned over to the opposing party for cross- 
examination,^8 and, unless subject to cross-exam¬ 
ination, a witness cannot testify,29 and it is not 
within the discretion of the court to say whether 
or not the right will be accorded.30 Where there 


are several codefendants, counsel of each may 
cross-examine plaintiff’s witnesses,3i and in a con¬ 
solidated action any party may cross-examine the 
witnesses of any other party but it is unde¬ 
sirable for more than one attorney to cross-ex¬ 
amine the same witnesses,32 and the right may be 
denied where the interests of the codefendants are 

identical.34 

Where third persons have intervened in an ac¬ 
tion, and are opposed to both plaintiff and defend¬ 
ant, who have some points of interest in common 
against the interveners, plaintiff and defendant have 
full right to cross-examine the intervener’s wit¬ 
nesses,35 and an intervener may also cross-exam- 


tlons of Sherman Act where defend¬ 
ants were at liberty to offer evidence 
to controvert any statements con¬ 
tained in government exhibits, gov¬ 
ernment's documentary proof was 
not subject to objection that it de¬ 
prived defendants of right to cross- 
examine concerning contents of the 
writings. 

U.S.—^U. S. V. Vehicular Parking, D. 
C.Del., 52 F.Supp. 761. 

(2) Other matters see 70 C.J. p 612 
note 33 [n]. 

20. Ohio.—State v. Browning, 128 
N.E.2d 173, 98 Ohio App. 8. 

21. N.Y,—^People v. Bamistella, 118 
]Sr.E.2d 666, 306 N.Y. 879. 

Cross-examination is a basic right 
rooted in the federal Constitution 
and should not be eliminated except 
by the highest authoritative legisla¬ 
tive provision or Judicial decision. 
XJ.S.—Brown v. U. S., C.A.Mich., 234 
F.2d 140, certiorari granted 77 S. 
Ct 152, 352 U.S. 908, 1 L,Ed.2d 116. 

22. Ga.—^Frady v. State, 90 S.E.2d 
664, 212 Ga. 84—^News Publishing 
Co. v. Butler. 22 S.E. 282, 96 Ga, 
559. 

Crosby v. State, 82 S.7S.2d S8, 90 
GaApp. 63—Smith v. Davis, 46 S. 
E.2d 237, 76 Ga.App. 164—Owens 

V. Shugart, 6 S.E. 2d 121, 61 Ga.App. 
177—Burch v. Wade, 198 S.E. 663, 
58 Ga.App. 385. 

23. U.S.—U. S. V. Hornstein, C.A. 
lU., 176 P.2d 217. 

Cal.—Martin v, Dos Angeles By. 

Corp., 171 P.2d 611, 75 C.A.2d 744. I 
Colo.—Archina v. People, 307 P.2d 
1083—^Huggins v. Campbell, 274 
P.2d 824, 130 Colo. 183—^Montgom¬ 
ery V. People, 184 P.2d 480, 117 
Colo. 118. 

Iowa—^Pond v. Anderson, 44 N.W.2d 
373, 241 Iowa 1038—^Pickerell v. 
Griffith, 29 N.W.2d 588, 238 Iowa 
1161—^Eno V. Adair County Mut. 
Ins. Ass'n, 294 N.W. 323, 229 Iowa 
249—Jones v. Lozier, 191 N.W. 
103, 195 Iowa 365. 


N.M.—State v. Talamante, 165 P.2d 
812, 50 N.M. 6. 

N.C.—In re Gamble, 93 S,E.2d 66, 244 
N.C. 149. 

Or.—Bowles v. Creason, 66 P.2d 1183, 
156 Or. 278. 

S.C.—Goolsby v. Goolsby, 92 S.B.2d 
67. 229 S.C. 101. 

Utah.—Hunter v. Michaelis, 198 P.2d 
246, 114 Utah 242. 

Most valuable right given by law 
Okl.—Megown v. State, Cr., 300 P.2d 
673. 

24. Mont.—State v. McKnight, 281 
P.2d 816—State v. Ritz, 211 P. 
298, 65 Mont. 180. 

25. Mich.—People v. Banning, 44 N. 

W.2d 841, 829 Mich. 1. 

26. D.C,—Collazo v. U. S., 196 F.2d 
673, 90 U.S.App.D.C. 241, certiorari 
denied 72 S.Ct. 1066, 343 U.S. 968, 
96 L.Ed. 1364. 

Ind.—^Armes v. Pierce Governor Co., 
101 N.R3d 199, 121 Ind.App. 566. 

27- Iowa—^Pickerell v. Griffith, 29 
N.W.2d 688, 238 Iowa 1161—Bno 
I V. Adair County Mut. Ins. Ass’n, 
294 N.W. 323, 229 Iowa 249. 

28. Ky.—Louisville & N. R. Co. v. 
Gregory, 144 S.W.2d 619, 284 Ky. 
297. 

S.C.—Goolsby v. Goolsby, 92 S.E.2d 
57. 229 S.C. lOL 

29. La—State v. Bussey, 110 So. 
626, 162 La 893. 

70 C.J. p 612 note 34. 
gadgets persoaal knowledge 

Defendant's right to examine and 
cross-examine witnesses is toe es¬ 
sential to a fair trial to have that 
right Jeopardized by perznitting state 
to have benefit of a Judge's personal 
knowledge while denying defendant 
effective opportunity to cross-exam¬ 
ine. 

U.S.—^In re Murchison, Mich., 76 S. 

Ct 623, 349 U.S. 133, 99 L.Ed. 942. 
Xhuotioual outcries by spectator 
In homicide prosecution, emotion¬ 
al outcries by mother of deceased | 


when accused was testifying in his 
own behalf, that accused had killed 
her son, was not testimony by a wit¬ 
ness for state with no opportunity 
for further cross-examination by ac¬ 
cused. 

Kan.—State v. Franklin, 208 P.2d 
195, 167 Kan. 706. 

30- Mich.—^Hayes v. Coleman, 61 N. 
W.2d 634, 838 Mich. 371. 

70 C.J. p 612 note 35. 

31- Minn.—^Dose v. Yager, 42 N.W. 
2d 420, 231 Minn. 90. 

Tex.—^Airline Motor Coaches v. 
Fields, Civ.App., 180 S.W.2cl 216, 
error refused. 

70 C.J. p 612 note 37. 

Impleaded defeudaat was properly 
permitted to cross-examine plain¬ 
tiff's witnesses. 

N.Y.—Commissioners of State Ins. 
Fund V. City Chemical Corp., 48 
N.E.2d 262, 290 N.Y. 64. 

32. N.Y.—^Lamborn v. Czarnikow- 
Rlonda Co., 237 N.Y.S. 69, 227 App. 
Div. 72. 

33. U.S.—Madden v. U. S., C.C.A. 
Cal., 20 F.2d 289, certiorari denied 
48 S.Ct. 116, 275 U.S. 664, 72 L.Ed. 
423. 

34. Utah.—Corpus Juris cited in 
Jensen v. Logan City, 83 P.2d 311, 

I 316, 96 Utah 53. 

Wis.—^Kivlnlemi v. Hlldenbrand, 231 
N.W. 252, 201 Wls. 619. 

CommoR cause 

Where truck driver and owner of 
truck, although they filed separate 
answers, made common cause in de¬ 
fense of action for injuries sustained 
In accident, and driver, after direct 
examination by his separate counsel, 
was turned over to owner's counsel 
for examination, true cliaracter of 
such examination was that of fur¬ 
ther direct examination rather than 
cross-examination. 

N.C.—Hatcher v. Clayton, 88 S.E.2d 
104, 242 N.C. 460. 

35. La.—Succession of Townsend, 3 
So. 488, 40 LaAnn. 66. 
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ine.3® Defendant, however, has no legal right to 
cross-examine witnesses on the issue as to whether 
an alleged third-party who files a plea of interven¬ 
tion has an interest in the cause of action.^7 The 
party against whom a paper is produced cannot in¬ 
sist that the person producing it shall be sworn 
as a witness for the other party, in order to give 
the adverse party a right to cross-examination.^^ 

The right to cross-examine exists whether evi¬ 
dence is given ore tenus or by deposition.^^ The 
fact that a party introduced the deposition of a 
witness does not entitle the adverse party to call 
such witness at the trial for the purpose of oral 
cross-examination,and the fact that a deposition 
taken by one party is used in evidence by the ad¬ 
verse party does not entitle the party who took 
it to place the witness on the stand for the pur¬ 
pose of cross-examination.^1 

The deposition of a witness cannot be blended 
with, or merged into, his testimony on the stand 
in person, and the taking of his deposition and its 
use by the party opposite from the one who took it 
do not change the rules as to the examination of a 
witness in person.^^ $0, regardless of whether new 
matter is brought up on cross-examination, the wit¬ 
ness is the witness of the party who put him on 
the stand whether the witness was subpeenaed by 
the opposite party or made a deposition that was 


introduced by such party.^^ It has also been stat¬ 
ed, however, that where a witness whose deposi¬ 
tion has been taken by either party is brought into 
court by subpoena by the opposite party, the part}’ 
who took the deposition may read it, or examine 
the witness orally, or decline to do either, but in 
either event, the opposite party may examine the 
witness as the witness of the party who took the 
deposition.^^ 

Hearsay evidence. The right of a party to cross- 
examine an adverse witness is regarded of such 
consequence that it is made one of the chief grounds 
for the exclusion of hearsay evidence.**® Lack of 
opportunity for cross-examination, however, is not 
a question involved when evidence is admissible 
under an established exception to the hearsay rule.**® 

Witness called by court. In a proper case the 
court may call a witness and allow both sides to 
cross-examine.^'^ The purpose of permitting such 
procedure is to advance justice^® and to refresh 
recollection, or to awaken conscience.^® The trial 
court may in a proper case cross-examine witness¬ 
es, as discussed infra § 403, provided the litigants 
are not deprived of their opportunity to cross-ex¬ 
amine the same witnesses.^® Where witness has 
been examined by court, a cross-examination may, 
in the discretion of the court, be permitted.®^ 


36. Tex.—Salvini v. Salviui, Civ. I 
App.. 2 S.W.2d 963. I 

70 C.J. P 612 note 42. 

37- Tex.—^Fort Worth & Denver 
Ry. Co. V. Ferguson, Civ.App., 261 
S.W.2d 874, error dismissed, 
sa N.T.—Aikln v. Martin, 11 Paige 
499. 

39. Ala.—State ex rel. Bailes v. 
Guardian Realty Co., 186 So. 168, 
237 Ala. 201, 121 A.Ii.R. 634. 

40- Tex.—^Industrial Fabricating Co. 
v. Christopher, Civ.App., 230 S.W. 
2d 281, refused no reversible er¬ 
ror. 

70 C.J. P 613 note 46. 

41- Tex.—^Industrial Fabricating Co. 
V. Christopher, supra. 

42. Tex.—Industrial Fabricating Co. 
V. Christopher, supra—Cook v. 
Denike. Civ.App., 216 S.W. 437. 

43. Tex.—Industrial Fabricating Co. 

V. Christopher, 220 S.W.2d 281, re¬ 
fused no reversible error. 

44i Tenn.—^International Harvester 
Co. V. Sartain, 222 S.W.2d 864, 32 
Tenn.App. 425. 

45. Mich.—^Hayes v. Coleman, 61 N. 

W. 2d 634, 338 Mich. 371. 

Mo.—Gurley v. St. Louis Transit 
Co. of St. Louis, App., 259 S.W. 
895. 


48. Mo.—Osborne v. Purdome, 250 
S,W.2d 159. 

47. U.S.—Chalmette Petroleum 

Corp. V. Chalmette Oil Distribut¬ 
ing Co., C.C.A,La., 143 F.2d 826— 
Young V. U. S., C.C.ATex., 107 F. 
2d 490. 

III.—People V. Banks, 129 lSr.E.2d 
769, 7 I11.2d 119, certiorari denied 
Banks v. People of State of Ill., 
76 S.Ct. 708, 351 U.S. 915, 100 L.Bd. 
1448—^People v. Hundley, 122 N.E. 
2d 568, 4 IlL2d 244—People v. 
Quevreaux, 96 N.B.2d 62, 407 Ill. 
176, certiorari denied 71 S.Ct 485, 
340 U.S. 938, 96 L.Ed. 677—^People 
V. Boulahanls. 68 N’.B.2d 467, 394 
Ill. 266—People v. Shelton, 57 N. 
B.2d 473, 388 HI. 56—People v. 
Daniels, 188 NJB. 886, 854 Ill. 600. 
Va.—Stoots V. Commonwealth, 66 S. 

B.2d 866, 192 Va. 857. 

70 C.J. p 613 note 50. 

Statute govexuing 

In proceeding on petition for ad¬ 
ministrator for a citation to recover 
an automobile allegedly belonging 
to decedent, examination of respond¬ 
ent under oath was governed by sec¬ 
tion of Probate Court Act making 
respondent in such case courts wit¬ 
ness and not by Civil Practice Act 
section authorizing examination of 
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an adversary as though on cross- 
examination, so that action of court 
in permitting examination of re¬ 
spondent as under latter section was 
error. 

Ill.-In re Maddox* Estate, 72 N.B. 
2d 460, 331 Ill.App. 108. 

48. U.S.—Chalmette Petroleum 
Corp. V. Chalmette Oil Distribut¬ 
ing Co., C.C.A.La., 143 P.2d 826. 

Ill.—People V. Boulahanis, 68 N.E.2d 
467, 394 nL 255. 

Purpose of cross-examination gener¬ 
ally see infra § 372. 

49. Ill.—People V. Boulahanis, su¬ 
pra. 

50. U.S.—^National Mut Casualty 
Co. of Tulsa, Okl., v. Eisenhower, 
C.C.AKan., 116 F.2d 891. 

51. ni.—Foreman v. Baldwin, 24 
Ill. 298. 

Child of tender years 
It is not reversible error to deny 
counsel right to cross-examine child 
of tender years examined by the 
court, where testimony is merely 
cumulative and corroborative, unless 
from examination of record It ap¬ 
pears that prejudice resulted. 

Okl.—In re Morrison, 54 P.2d 198# 
176 Okl. 55. 
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§ 368 WITNESSES 

In a criminal case accused has a right to cross- 
examine witnesses for the prosecution,B2 and it 
has been held that this right is embraced in the 
constitutional right to counsel for defense,®® and 
is implicit in the constitutional right of accused to 
be confronted by the witnesses against him.®* On 
the other hand, the state has an equal right to cross- 
examine witnesses for the defense.®® So, an ac¬ 
complice or associate who testifies on behalf of 
accused in a criminal prosecution may be fully 
cross-examined,®* and when a husband who is on 
trial in a criminal prosecution introduces his wife 
to testify in his behalf, and she does so, she is sub¬ 
ject to cross-examination just as any other wit¬ 
ness.®^ 


b. Ourtailment of Examination 

The right to cross-examination should not be 
abridged, and only after the right has been fully and 
fairly exercised may the court In Its discretion curtail 
the cross-examination. 

Since the right to cross-examine witnesses of the 
adverse party is absolute, it should not be abridged,^8 
or limited unduly,®® but should be extended liberal¬ 
ly;®^ and a party must be given a reasonable op¬ 
portunity to cross-examine adverse witnesses.®^ 
This is especially true where the witness is the op¬ 
posite party and is testifying to make out his own 
case.®2 Accordingly, the right to cross-examination 
should not be lightly curtailed,®® and only after 
the right has been fully and fairly exercised may 
the court in its discretion curtail the cross-exam¬ 
ination.®^ In a criminal case the prosecution can- 


52 . Ala.—Seals v. State, 194 So. 677, 
29 Ala.App. 164, certiorari denied 
194 So. 689, 239 Ala. 244. 

Ark.—Walls v. State, 109 S.W.2d 143. 
194 Ark. 578. 

Colo.—^Archina v. People, 807 P.2d 
1083. 

Iowa.—State v. Davis, 19 N.W.2d 
655, 236 Iowa 740. 

Mass.—Commonwealth v. Taylor, 67 
N.3a.2d 237, 319 Mass. 681. 
j^o.—State V. Laspy, 298 S.W.2d 367. 
—^People V. Ramistella, 118 N.B. 
2d 566, 306 N.T. 379. 

—State v. Puett, 188 S.E. 75, 210 
NC 633. 

S.C.—State V. Smith, 94 S.E.2d 886, 
230 S.C. 164. 

Tenn.—Deitch v. City of Chatta¬ 
nooga. 258 S.W.2d 776, 195 Tenn, 
245. 

Tex.—Ludwig v. State, Cr., 298 S.W. 
2d 166. ^ I 

—State v. Justice, 65 S.E.2d 
743, 135 W.Va 852. 

70 C.J. p 613 note 47. 

AcoxLsed is entitled to full oppor¬ 
tunity to cross-examine witnesses 
who appear against him. 

Cal.—People v. Peinado, 185 P.2d 26, 
57 C.A.2d 704. 

CroMuezamixiAtioii held not denied 
U.S.—Levine v, U. S., C.C.A.Waah., 
79 F.2d SC4. 

Ala—Hemphill v. State, 21 So.2d 123, 
31 AlaApp, 625. 

Cal.—^People v. Cook, App., 303 P.2d 
36—^People v. Hayes, 71 P.2d 321, 
21 C.A.2d 320. 

Mo.—State v. Burns, 280 S.W.2d 119. 
N.Y.—People v. Paculcca, 134 N.T. 
S.2d 381. 

Or.—State v. Polkes, 160 P.2d 17, 
174 Or. 668, certiorari denied 
Folkes V. State of Oregon, 65 S.Ct. 
189, 323 U.S. 779, 89 L.Ed. 622. 
Tex.—Heftin v. State, Civ.App., 274 S. 
W.2d 68L 

Vt.—State V. Marini, 170 A- 110, 106 
Vt. 126. 


53. Tex.—Paulk v. State, 296 S.W. 
588, 107 Tex.Cr. 174. 

54. Cal.—People v. Hume, 132 P.2d 
62, 66 C.A-2d 262. 

Fla.—Coco V. State, 62 So.2d 892. 

Ohio.—State V. Browning, 128 N.B.2d 
173, 98 Ohio App. 8. 

Confrontation as assuring the right 
of cross-examination see Criminal 
Law § 999. 

56. U.S.—Brown v. U. S., C.A.Mich., 
234 F.2d 140. certiorari granted 77 
S.Ct. 162, 352 U.S. 908, 1 L.Ed.2d 
116. 

Cal,—People v. McGoldrick, 236 P.2d 
697, 107 C.A.2d 171. 

Tex.—^urry v. State, 162 S.W. 851, 
72 Tex,Cr. 463. 

70 C.J, p 613 note 48. 

56. Mo.—State v, Kennedy, 66 S.W. 
293, 154 Mo. 268. 

Wis.—^Farino v. State, 234 N.W. 366, ^ 
203 Wis. 374. 

57. Tex.—^Dollinger v. State, 242 S. 
W.2d 891, 156 Tex.Cr. 397—^Barrow 
V. State, 72 S.W.2d 694, 126 Tex.Cr. 
504. 

58. Ga.—Frady v. State, 90 S.E.2d 
664, 212 Ga. 84—Hooker v. State, 
86 S.E.2d 307, 211 Ga. 361—Evans 
v. State, 80 S.B.2d 167, 210 Ga. 
375. 

Crosby v. State, 82 S.E.2d 38, 90 
Ga.App. 63—Smith v. Davis, 45 S. 
B.2d 237, 76 Ga.App. 154—McGin- 
ty v. State, 2 S.E.2d 134, 69 Ga. 
App. 676. 

Ohio.—State v. Browning, 128 N.B.2d 
173, 98 Ohio App. 8. 

Utah,—Hunter v. Michaelis, 198 P. 

2d 246, 114 Utah 242. 

70 C.J. p 615 note 77. 

Control by court see infra § 404. 
Bight of oross^-ezamiiiatioiL held not 
anduly restricted or abridged 
U.S.—^Hyder v. Esso Standard Oil 
Co., C.A,N.C., 229 F.2d 162. 

Ga.—Bell v. State, 31 S.E.2d 109, 71 
Ga.App. 430. 


Ill.—People V. Pers. 199 N.E. 812, 
362 Ill. 298. 

R.I.—Giorgio v. P. S. Payne Co., 101 
A.2d 238, 81 B.I. 207. 

70 C.J. p 615 note 77 [c]. 

Bight Of cross-examination held un¬ 
duly restricted 

U.S.—^Montgomery v. U. S., C.A,Tex., 
203 F.2d 887. 

Ill.—Mississippi Lime & Material Co. 
v. Smith, 282 Ill.App. 361. 

59. Mich.—^Hayes v. Coleman, 61 N. 
W.2d 634, 338 Mich. 371. 

Mo.—Houfburg v. Kansas City Stock 
Yards Co. of Maine, 283 S.W.2d 
539. 

Or.—^Bowles v. Creason, 66 P.2d 1183, 
156 Or. 278. 

60. Iowa.—State v. Davis, 19 N.W.2d 
656, 236 Iowa 740. 

Courts should Incline to extend^ 
rather than to restrict, right of 
cross-examination. 

]VIont.—State v. McKnight, 281 P.2d 
816—State v. Ritz, 211 P. 298, 65 
Mont. 180. 

61. U.S.—Reilly V. Pinkus, N.J., 70 
S.Ct. 110, 338 U.S. 269, 94 L.Ed. 
63. 

62. Ga.—Owens v. Shugart, 6 S.E. 
2d 121, 61 Ga.App, 177. 

70 C.J. p 615 note 78. 

63. U.S.—Sunderland v. U. S., C.C.A. 
Neb., 19 P.2d 202. 

Restriction or limitation on scope of 
cross-examination see infra § 377. 

64. U.S.—Cossack v. U. S., C.C.A. 
Cal., 63 P.2d 511. 

Iowa.—^Pickerell v. Griffith, 29 N.W.- 
2d 588, 238 Iowa 1151. 

Neb.—Seiner v. State, 292 N.W. 112,. 
138 Neb. 130. 

Pa.—Kaplan v. Loev, 194 A. 663, 32r 
Pa. 466, certiorari denied 58 S.Ct. 
477, two cases, 302 U.S. 766, 82 L.. 
Ed. 595. 

Cross-examination held not curtailed 
(1) Defendant’s contention that he 
had not been accorded a full andi 
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not, by an offer to enter a nolle prosequi or con¬ 
sent to a verdict for accused on one count on which 
a witness has testified, prevent accused from cross- 
examining him on that count, for the purpose of 
afterward contradicting his testimony.^S 

Where a witness is incompetent, for want of 
knowledge, to testify concerning the matters as to 
which he is called, and testifies to nothing material 
to the issue, it is not error to refuse to permit him 
to be cross-examined.66 Permitting a party to 
withdraw his witness temporarily is not ^ error, 
where the witness is afterward returned and is fully 
cross-examined.®*^ 

c. Waiver of Right 

The right to cross-examination may be waived as by 
a failure to exercise it. 

The right to cross-examine a witness may be 
waived®® by failure to exercise it,®® or, where 
cross-examination has been interrupted, by failure 


WITNESSES § 368 

to request the opportunity to complete it but not 
by failure to object to the examination in chief of 
a witness out of the proper orderA new party 
defendant coming in after witnesses for plaintiff 
have been examined waives the right to cross-ex¬ 
amine the witnesses, if such right ever existed, by 
failing to make timely motion for leave to cross- 
examine them .’2 Where defendant’s attorney fails 
to appear for trial, and the trial proceeds as on 
default, the failure of defendant’s attorney to ap¬ 
pear and cross-examine plaintiff’s witnesses operates 
as a waiver of his right so to do.'^® 

d. Direct Examination as a Condition Precedent 

Generally, a witness cannot be subjected to cross- 
examination until he has testified In chief. 

Except in the case of the examination of an ad¬ 
verse party as on cross-examination, as discussed 
supra § 367, a witness cannot be subjected to cross- 
examination until he has testified in chief,and ac¬ 
cordingly, where a witness, although called and 


free right of cross-examination of a 
witness could not be sustained when ^ 
defendant had been allowed to cross- •: 
examine the witness, and witness 
had answered question to which oh- i 
jection was sustained. 

—^Underwood v. State, 193 So. < 
156, 239 Ala. 29. ( 

(2) Where question objected to by i 
district attorney had been answered - 
before objection could be recorded, i 
and same witness had been previous¬ 
ly asked and had answered same 
question in presence of Jury on sev¬ 
eral occasions, accused’s cross-ex¬ 
amination of witness was not cur¬ 
tailed. 

La.—State v. Thomas, 69 So.2d 738, 
224 La. 431. 

65. Mass.—Commonwealth v. Scott, 
121 Mass. 33. 

66. Okl.—^IVatkins v. XT. S., 50 P. 88, 

5 Okl. 729. 

Cross-examination was properly 
denied where it appeared that the 
witness was not in position to dis¬ 
close the facts sought by the ques- 

AiT—T idmore v. Mills, 32 So.2a 769, 
33 Ala.App. 243, certiorari denied 
32 So.2d 782, 249 Ala. 648. 

67. S.G.—State v. Bling, 166 S.B. 409, 

158 S.C. 251. ! 

68. Ind.—^Armes v. Pierce Governor 
Co., 101 N.B.2d 199, 121 Ind.App. 
566 

Mich.— People v. Banning, 44 N.W.2d 
841, 329 Mich. 1. 

N.H.—In re Mundy, 85 A.2d 371, 97 
N.H. 239. 

Dwyer v. Wishnefsky, 71 N.Y. 
S 2d 149. 

S C._Corpus Juris dted in Lewis v. 

Hamilton Veneer Co., 34 S.E.2d 


220. 221, 206 S.C. 849 —State v. 
Rouse. 136 S.B. 641. 138 S.C. 98. 
Tex.—^Ex parte Clark, Cr., 299 S.W. 
2d 128. 

Written commission 

Plaintiff not addressing written 
cross-interrogatories to defendant, 
examined abroad by written commis¬ 
sion, or moving for open commission, 
cannot complain of defendant’s fail¬ 
ure to appear at trial and submit to 

cross-examination. _ « 

U.S.—'Lewys v. O’Neill, D.C.N.T., 49 
F.2d 603. 


69. S.C.—Corpus Juris dted in Lew¬ 
is V. Hamilton Veneer Co., 34 S.B. 
2d 220, 221, 206 S.C. 349. 

70 C.J. p 616 note 84. 

Opportunity to cross-examine 

(1) Fact that state’s attorney, to 
rebut evidence of accused’s good 
character offered by accused, placed 
on the witness stand certain police 
officers who knew that accused had 
been arrested some years before, so 
that accused did not dare cross-ex¬ 
amine the witnesses because they 
might disclose the fact of the prior 
arrest, was not error, on ground that 
accused was denied the right to 
cross-examine the police officers, 
m —^People V. Orlando, 43 N.B.2d 
677, 380 Ill. 107, certiorari denied 
Orlando v. State of Illinois, 63 S. 
Ct. 435, 317 U.S. 694, 87 L.Bd. 655, 
rehearing denied 63 S.Ct. 624, 317 
U.S. 714, 87 L.Ed. 568. 

(2) Accused could not complain 
that he had been deprived of right 
to cross-examine certain witnesses 
where he cross-examined four out of 
five of the witnesses and had oppor¬ 
tunity to cross-examine the fifth. 

U.S._U. S. V. Ritchie, C.C.A.N.J., 128 

*F.2d 798. 


(8) "Where it appeared that ac¬ 
cused had been given opportunity to 
cross-examine state’s witnesses and 
the right to further cross-examine 
witnesses prior to their retirement 
was never requested, accused was 
not thereby deprived of his constitu¬ 
tional right to cross-examine wit¬ 
nesses. 

pia,—^Acree v. State, 15 So.2d 262, 

153 Fla. 561. 

(4) Where witness, who was ad¬ 
verse party, left stand "without cross- 
examination and opposing counsel 
objected but no ruling was made and 
no request for recall was made, right 
of cross-examination had not been 
denied. 

Tex.—^Fulllngim v. Dunaway, Civ. 

App., 267 S.W.2d 483. 


70. Conn.—Gruskay v. Simenauskas, 
140 A 724, 107 Conn. 380. 

70 C.J. p 616 note 85. 

71. Cal,—Graham v. Larimer, 23 P- 
286, 83 C. 173. 

72. Ill.— Eddleman v. Fasig, 128 Ill. 
App. 120. 

73 . N.T.—Bradley v. Mirick, 91 N. 
T. 293, 16 N.Y.Wkly-Dlg. 200. 

74. La.—State v, Swain, 156 So. 162, 
180 La. 20. 

70 C.J. p 616 note 90. 

Oross-examixLatioxi helft properly de¬ 
nied 

Cross-examination of witness who 
had not testified to a single fact in 
his examination in chief, having been 
a^ed only one question which was 
objected to and withdrawn and not 
answered, was properly denied. 
La.—State v. Swain, supra. 
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swom by one party, is not examined, the adverse 
party has no right to cross-examine him;^® but 
the contrary has also been heldj® and it has been 
held discretionary with the court to permit this 
to be done 77 Where a witness’ deposition has 
been taken, he cannot be cross-examined in refer¬ 
ence to it, unless it has been introduced in evidence 
previous to his being called; and even then he will 
not be permitted to do more than make an explana¬ 
tion with respect to it.78 

e. Oross-Examinatioii of Own and Coparties* 
Witness 

A party generally has no right to cross-examine his 
own witnesses, but where there is a showing of surprise, 
or where the witness proves hostile, evasive, or uncandid, 
cross-examination may be allowed. 

Generally, a party has no right to cross-examine 
his own witnesses79 without the permission of the 
court but a prosecutor’s developing, on direct 
examination, that certain witnesses had made con¬ 
tradictory statements and had been reluctant to 
testify is not improper as interfering with defend¬ 
ant’s right of cross-examination, since there is no 
rule that requires the party calling a witness to 
present the testimony as unblemished and thereby 


98 C.J.S. 

give his opponent the opportunity to expose the 
defects.^1 Under certain circumstances, however,, 
cross-examination of one’s own witness is permissi¬ 
ble, but before one may do so, there must be a defi¬ 
nite showing of surprise,and where the record 
fails to disclose wherein one w^as surprised on the 
direct examination of his witness, cross-examination 
on such ground wdll not be permitted.^3 Thus a 
party may cross-examine his own witness when he 
testifies in a manner different from that expected 
by counsel,^^ but this cross-examination is allowed 
for the sole purpose of neutralizing or of wiping 
the slate clean of the unexpected testimony of the 
witness and is to be clearly distinguished from im- 

peachment.85 

Cross-examination presupposes the hostility of 
the witness, or that the matter testified to on which 
he is crossed is opposed and contrary to the con¬ 
tention of the party conducting the cross-examina¬ 
tion,and a favorable answer does not open the 
door to cross-examine on that matter to the party 
in whose favor the witness testifies.®7 Where how¬ 
ever, the witness is hostile, it is within the discre¬ 
tion of the court to allow the party calling the wit¬ 
ness to cross-examine him.^® Cross-examination 


75. La.—^Few v. State, 159 So. 272, 
26 Ala.App. 316. 

70 C.J. P 616 note 91. 

76. S.C,—^Mason v. Southern R. Co., 
36 S.B. 440. 58 S.C. 70, 79 Am.S.R. 
826. 53 L.R.A. 913. 

70 C.J. p 616 note 92. 

77. N.C.—State v. Lancaster, 162 S. 
B. 367, 202 N.C, 204. 

76- N.H.—Haines v. Republic F. Ins, 
Co., 62 N.H. 467. 

79. U.S.—Walker v. Warehouse 

Transp. Co., C.A.N.H., 235 F.2d 126. 
U.S.—^Mulloney v. U. S., C.C,A,Mass., 
79 F.2d 666, certiorari denied Mul- 
loney v. U. S., 56 S.Ct. 383, 296 U.S. 
658, 80 L.lSd. 468. 

Iowa.—State v. Williams, 192 N.W. 
901, 195 Iowa 786. 

Kan.-^oirpus J’nrls quoted In John¬ 
son V. Hagrer, 83 P.2d 621, 623, 148 
Kan. 461. 

Miss.—Smith v. Smith, 188 So. 305, 
186 Miss. 702. 

N.H.—Sullivan v. Sullivan, 18 A.2d 
828, 91 N.H. 341. 

Pa.—^Jumper v. School Dlst., Com. 
PI.. 5 Cumb.L.J. 43—^Newman v. 
Newman, Com.Pl., 23 Northumb. 
laeg.J. 120, reversed on other 
grounds 86 A.2d 613, 170 Pa.Super. 
238. 

70 C.J. p 616 note 67. 

Impeachment see infra § 477, 
Matters held not cross-examination 
CD Defense counsers inquiry on 
direct examination, as to what wit¬ 


ness meant hi' answer, did not con¬ 
stitute cross-examination of his own 
witness. 

Cal.—^People v, Calloway, 274 P.2d 
497, 127 C.A.2d 504. 

(2) Where a witness for plaintilT, 
in an action for Injuries received in 
a collision, has stated that in hl.s 
Judgment a streetcar was going at a 
certain rate of speed, a further 
question by plaintiff, whether the 
witness considered himself safe in 
saying that it was not running at n 
greater speed, is not objectionable 
as cross-examination of his own wit¬ 
ness. 

Del.—^Price v. Charles Warner Co., 
42 A. 699, 17 Del. 462. 

80. U.S.—Mulloney v. U. S., C.C.A. 
Mass., 79 F.2d 666, certiorari de¬ 
nied Mulloney v. U. S., 56 S.Ct. 
383, 296 U.S. 658, 80 L.Ed. 468. j 

81. Ohio,—Llcavoli v. State, App., j 
34 N.B.2d 450. 

82. Colo.—Berger v. People, 224 P. 
2d 228, 122 Colo. 367. 

Impeachment see infra §§ 484, 678. 

83. Colo.—Berger v. People, supra. 

84. N.J.—State v. Hogan, 61 A.2d 
70, 137 N.J.Law 497, affirmed 63 A. 
2d 886, 1 N.J, 376—State v. Guida, 
192 A. 446, 118 N.J.Law 289, affirm¬ 
ed 196 A. 711, 119 N.J.Law 464. 

85. N.J.—State v. Hogan, 61 A.2d 
70, 137 N.J.Law 497, affirmed 63 A. 
2d 886, 1 N.J. 375. 
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Impeachment of one's own wltnes.*? 
see infra § 578. 

86. Ala.—^Watts v. State, 63 So. 16, 
8 Ala.App. 115. 

S.C.—Corpus Juris died lu State v. 
Hughey, 51 S.E.2d 376, 377. 214 S. 
C. 111. 

Hostile witness is one who mani¬ 
fests so much hostility or prejudice 
under examination in chief that the 
party who has called him, or his 
representative, is allowed to cross- 
examine him, that is to treat him as 
though he had been called by the op¬ 
posite party. 

Black L.D. 

87. Ala.—^Watts v. State, 63 So. 15, 
8 Ala.App. 115. 

S.C.—Corpus Juris cited in State v. 
Hughey, 61 S.E.2d 376, 377, 214 S. 
C. Ill, 

88. Kan.—Corpus Juris quoted in 
Johnson v. Hager, 83 P.2d 621, 
623, 148 Kan. 461. 

Mass.—Commonwealth v. Coshnear, 

, 194 N.E. 900, 289 Mass. 516. 

N.Y.—^People v. Mather, 4 Wend. 229, 
21 Am.D. 122. 

Pa.—Commonwealth v. Mixenach, O. 
& T., 27 West.L.J. 71—Common¬ 
wealth V. Hauck, Quar.Sess., 49 
Lanc.L.Rev. 151, 68 York Leg.Rec. 
113. 

S.C.—Corpus Juris died in State v. 
Hughey, 61 S.B.2d 376, 377, 214 S. 
C. 111. 

70 C.J. P 616 note 71. 
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may also be allowed where the witness is evasive®^ 
or uncandid.®® When it appears that a supposedly 
hostile witness is in fact friendly to the party call¬ 
ing him for cross-examination, cross-examination 
should not be permitted.^! 

A witness of one party, afterward called as a 
witness for the adverse party, may be cross-exam¬ 
ined by the one first calling him,®^ and generally one 
defendant has a right to cross-examine a witness 
who has testified adversely to him as the witness 
of his codefendant.^3 One of several defendants, 
jointly indicted and tried together, may be allowed 
to draw out, by cross-examination of one of the 
witnesses for the commonwealth, facts pertinent 
to his defense, although injurious to the other de¬ 
fendants.^^ 

^ 369. -Cross-Examination of Parties or 

Accused 

A party generally has the right to cross-examine the 
adverse party who testifies In his own behalf, and where 
a party calls the adverse party as a witness, the latter 
may be cross-examined by his own counsel or by a co¬ 
defendant. In a criminal case the accused may be sub¬ 
jected to cross-examination if he takes the stand in his 
own behalf. 


The right of cross-examination is of great im¬ 
portance when a witness is a party to the action, 
since the jury may well give more careful con¬ 
sideration to a party’s own testimony than to that 
of a mere witness;®^ and ordinarily a party has 
the right to cross-examine the adverse party him¬ 
self when he testifies in his own behalf,®® and the 
fact that the adverse party could have been called 
and cross-examined under a statute so providing 
does not prevent his being cross-examined when he 
voluntarily takes the stand in his own behalf.®^ 
Under a statute providing that, if plaintiff states on 
oath, on the trial, that he claims title through a 
common source with defendant, it shall be sufficient 
for him to show title from such common source, 
unless defendant will deny on oath that he claims 
title from such source, defendant cannot, on his 
denial, be subjected to cross-examination.®® Where 
a party calls the adverse party as a witness, the 
latter may be cross-examined by his own counsel®® 
or by a codefendant.^ 

Where a party is called by his adversary for ex¬ 
amination as on cross-examination, whether the 
examination may be continued by his own counsel 
rests in the discretion of the trial court.® A party 


*89. Cal.—People v. Wong Loung, 159 
C. 620, 114 P. 829. 

Kan.~-State v. Parks, 1 P.2a 261, 133 
Kan. 568. 

jMich.—People v. Gross, 203 N.W. 
534, 230 Mich. 653. 

90. Kan.—State v. Parks, 1 P.2d 261, 
133 Kan. 568. 

■91. Wyo.—^Huher v. Thomas, 19 P. 
2d 1042, 45 Wyo. 440. 

92. Mo.—^Arnold v. Manzella, App., 
186 S.W.2d 882. 

70 C.J. p 616 note 68. 

93. S.C.—Corpus Juris olted iu State 
V. Hughey, 51 S.E.2d 376, 377, 214 
S.C. 111. 

70 C.J. p 615 note 73. 

94. Mass.—Commonwealth v. Robin¬ 
son, 1 Gray 555. 

-95. Ky.—^Louisville & N. R. Co. v. 
Gregory, 144 S.W.2d 619, 284 Ky. 
297. 

•96. Cal.—Smith v. Smith, 270 P.2d 
613, 125 C.A.2d 164. 

<3olo.—City of Pueblo v. Ratliff, 281 
P.2d 1021, 131 Colo. 381. 

<3-a.—Smith v. Davis, 45 S.E.2d 237, 
76 Ga.App. 154—Brock v. Cato, 42 
S.B.2d 174, 76 Ga.App. 79. 

70 C.J. p 613 note 52. 

.Justice to adverse party 

Where a party avails himself of 
the privilege of testifying as a wit¬ 
ness In his behalf. Justice to the ad¬ 
verse party demands that the party 
testifying submit himself to cross- 
examination. 


Ky.—Louisville & N. R. Co. v. Greg¬ 
ory, 144 S.W.2d 519, 284 Ky. 297. 

Agent or officer 

(1) In action against bus company 
for death of pedestrian struck by 
bus, bus driver was ‘*agent^* of bus 
company within statute permitting 
a party to make opposite party or 
his “agent” a witness with privi¬ 
lege of cross-examination, and re¬ 
fusal to permit plaintiff to call bus 
driver for cross-examination was er¬ 
ror. 

Qa.—^Huell v. Southeastern Stages, 
50 S,B.2d 746, 78 Ga.App. 311. 

I (2) One who had written a let- 
I ter for corporate defendant, as its 
vice president, was subject to cross- 
J examination concerning such letter 
under statute governing e x a min ation 
of adverse parties, notwithstanding 
he was no longer an officer, and a 
corporate official cannot deprive the | 
adverse party of the right to in¬ 
voke statute by simply terminating 
his official connection with the cor¬ 
poration. 

Cal.—Wells V. Lloyd, 94 P.2d 373. 35 
C.A.2d 6. 

97. Colo.—^Purse v. Purcell, 96 P. 
291, 43 Colo. 50. 

98. Ill.—Thatcher v. Olmstead, 110 
Ill, 26. 

99. Pa.—Oorpua Juris gtioted In Pe¬ 
ters V. Shear, 41 A.2d 556, 558, 351 
Pa. 621. 

70 C. J. p 618 note 65. 
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Denial of oross-examinstlon held er» 
xor 

Ga.—Wight Hardware Co. v. Amer¬ 
ican Lubricants Co., 85 S.E.2d 507, 
91 Ga.App. 339. 

1, m.—Algozino V. Welch Fruit 
Products Co., 102 N.B.2d 565, 345 
IlhApp. 136. 

La.—Schwartz Supply Co. v. Breen, 
App., 184 So. 228. 

Fa.—Corpus Juris quoted in Peters 
V. Shear, 41 A.2d 656, 668, 361 Pa. 
521. 

70 C.J. P 613 note 66. 

Scope of examination 

(1) Where plaintiff Is permitted 
to call a defendant as adverse wit¬ 
ness under statute, codefendants are 
entitled to cross-examine such wit¬ 
ness with reference to all matters 
concerning which he has been ex¬ 
amined by plaintiff Just as fully as 
though such witness had been called 
by plaintiff as his own witness. 
S.D.—Dunlap v. Thiele, 265 H.W. 693, 

64 S.D. 150. 

(2) There Is no authority for re¬ 
stricting cross-examination of code¬ 
fendant called by plaintiff as his wit¬ 
ness to such matters as have been 
covered by his direct examination. 
Mo.—^Randall v. Steelman, App., 294 

S.W.2d 588. 

2 , Ga.—Jones v. Chambers, 95 S.B. 
2d 385, 94 GaAcPP. 483—Abridge v. 
Atlanta Journal Co., 194 S.B. 590, 
56 Ga.App. 812, followed in Robin- 
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called for examination under statutes providing for 
examination of adverse parties is not subject to 
cross-examination as an ordinary witness by his 
own counsel,^ but it has been held that his counsel 
has the right to reexamine him as to all matters 
tending to explain or qualify the testimony already 
given.4 If defendant in a summary process chooses 
to answer interrogatories ore tenus, he is not a 
witness for plaintiff so as to allow his counsel to 
cross-examine him.® The privilege of cross-exam- 
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ining an opposing party does not include the right 
to require such party to attend court so that he may 
be cross-examined.® 

In a criminal case accused may be subjected to 
cross-examination the same as any other witness 
if he takes the stand in his own behalf.^ Where 
accused in a criminal case is permitted to make 
an unsworn statement in his own behalf, he can¬ 
not be cross-examined,® although the contrary has 


son V. Atlanta Journal Co., 194 S. 
E. 694, 66 Ga.App. 820. 

70 C.J. p 613 note 57. 

Examination of adverse party as on 
cross-examination see supra § 367. 
Witness called under rule as an 
adverse party or as officer, director, 
or managing agent of a corporation, 
wliich is an adverse party, may be 
cross-examined by counsel for such 
adverse party. 

Ariz.—^J. & B. Motors v. Margolis, 
257 P.2d 688, 76 Ariz. 392. 

Question of practice 

(1) It has been said to be a ques¬ 
tion of practice largely within the 
discretion of the trial court wheth¬ 
er to permit the counsel of the ex¬ 
amined party to examine him imme¬ 
diately after the examination under 
the statute. 

N.D.—Fawcett v. Ryder, 135 N.W. 
800, 23 N.D. 20—^Luick v. Arends, 
132 N.W. 363, 21 N.D. 614. 

(2) Better practice, however, is 
not to allow it. 

N.D.—Luick v. Arends, supra. 

Scope of examination rests in the 
discretion of trial judge. 

Wis.—Guse V. Power & Mining Ma¬ 
chinery Co.. 139 N.W. 196, 151 Wls. 
400. 

Befnsal to permit examination held 
not error 

Ga,—Southern Ry. Co. v. Allen, 77 S. 
E.2d 277, 88 Ga.App. 435—Garmon 
V. Cassell, 62 S.B.2d 631, 78 Ga. 
App. 730. 

Time of examination 

(1) Where plaintiff called defend¬ 
ant as a witness for purpose of 
cross-examination, refusing to allow 
defendant to be examined as a wit¬ 
ness by his own counsel until he 
should be subsequently offered in his 
own behalf was not an abuse of dis¬ 
cretion. 

Ga.—Davis v. Wright, 21 S.E.2d 88, 
194 Ga. 1. 

(2) Where plaintiff called defend¬ 
ant to the witness stand for cross- 
examination, a ruling made before 
witness had been examined, that de¬ 
fendants* counsel could cross-exam¬ 
ine such defendant, was erroneous, 
since it encumbered plaintiff’s stat¬ 
utory privilege of cross-examination 
and was not an exercise of discre¬ 
tion. 


Ga.—Rainey v. Moon, 2 S.E.2d 405, 
187 Ga. 712. 

3. Idaho.—^In re Browne's Estate, 
16 P-2d 604, 62 Idaho 286. 

Ill.—^Edwards v. Martin, 117 N.E.2d 
864, 2 Ill.App.2d 34, 43 AI..R.2d 
994—^Horner v. Bell, 84 N.E.2d 672, 
336 IlLApp. 581. 

Absolute right 

A party or a codefendant of a par¬ 
ty who has been called and examined, 
under statute, is not entitled to 
cross-examine such witness as a 
matter of absolute right. 

Ga.—^Barton v. Strickland, 65 S.E.2d 
602, 208 Ga. 163. 

Scarborough v. Walton, 136 S.E. 
830, 36 Ga.App. 428. 

4. Ga.—^Abridge v. Atlanta Journal 
Co., 194 S.B. 590. 56 Ga.App. 812, 
followed in Robinson v. Atlanta 
Journal Co., 194 S.B. 594, 66 Ga. 
App. 820. 

Ill.—Edwards v. Martin, 117 N.B.2d 
864, 2 Ill.App,2d 34, 43 A.L..R.2d 
994—La Prise v. Carr-Leasing, Inc., 
62 N.E,2d 26, 326 Ill.App. 614— 
Starczynski v. Miltenberg, 56 N. 
E.2d 299, 323 Ill.App. 283—Combs 
v. Younge, 281 IlLApp. 339, 

Pa.—The Scrantonian v. Brown, 36 
Pa.Super. 170, 

Wash.—McKinney v. Preston Mill 
Co., 237 P.2d 788, 39 Wash.2d 681. 
Wis.---Guse V. Power & Mining Ma¬ 
chinery Co., 139 N.W. 195, 151 Wis. 
400, overruling In so far as it may 
be understood to be to the contrary 
O’Day V. Meyers, 133 N.W. 606, 147 
Wis. 649. 

Bight held improperly refused 
Ill.—^Branch v. Woulfe, 21 N.B.2d 
148, 300 IlLApp. 472. 

Buies of direct examination. 

Provision of statute that witness 
when so called may be examined by 
his own counsel, but only as to mat¬ 
ters testified to on such examination, 
means that the examination by his 
own counsel shall be according to 
the rules governing direct examina¬ 
tion, and does not give a party the 
right to cross-examine his own wit¬ 
nesses. 

Idaho.—Barton v. Dyer, 220 P. 488, 
38 Idaho 1. 

Testimony in own behalf 
Party to an action, called and ex¬ 
amined by his adversary, under 
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statute, may testify generally in his 
own behalf subject to the same rules 
of examination as other witnesses. 
N.T.—Glenney v. Stedwell, 64 N.Y. 
120, 1 Abb.N.Cas. 327, 61 How.Pr. 
329. 

Scope of examination 
While, after an examination of an 
adverse party, under statute, such 
party may be examined by his own 
counsel, the examination must not 
proceed beyond the scope of the ex¬ 
amination as if on cross-examination. 
Colo.—^Merritt v. Hummer, 122 P. 
816, 21 Colo.App. 668. 

5. S.C.—Hill V. Denny, 82 S.C.L. 338. 

6. Ga.—Johnston v. Dollar, 81 S.E. 
2d 602, 89 Ga.App. 876. 

XCCale witness may be compelled to 
attend court by subpoena, whether 
or not he is a party to the case, but 
there is no reason why a female 
witness can not be cross-examined 
by depositions. 

Ga.—^Johnson v. Dollar, supra. 

7. N.C.—State v. Armstrong, 62 S.E. 
2d 50, 232 N.C. 727. 

70 C.J. p 613 note 60. 

Admissions or statements 
Prosecution could cross-examine 
accused in detail as to admissions 
or statements accused made when 
he sought to repudiate them. 

Cal.—^People v. Tucker, 176 P.2d 872, 
77 C.A.2d 660. 

Preliminary inqiiizy 

Statute declaring accused In crim¬ 
inal cause liable to cross-examina¬ 
tion on any matter referred to in his 
examination in chief applies to cross- 
examination of accused In prelim¬ 
inary Inquiry outside jury’s presence 
as to whether his confession of 
crime was voluntary. 

Mo.—State v. King. 119 S.W.2d 322, 
342 Mo. 1067. 

8. Ala.—Chappell v. State, 71 Ala. 
322 

70 C.J. p 614 note 61—16 C.J. p 849 
note 39. 

Manner of making, and control by 
court of, statement by accused see 
Criminal Law § 1026 c. 

SubmlssiozL not under oath 
Under statute providing right of 
accused in criminal trial to make 
statement to court and jury, and 
providing that he shall not be com- 
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also been held.® The right of one defendant to 
cross-examine his codefendant ordinarily does not 
exist,but, if accused gives evidence inculpating 
another jointly indicted with him, he is liable to 
be cross-examined by, or on behalf of, the latter, 
especially in the absence of prior notice of such 
incriminating testimony.^^ Where accused in a 
criminal case cannot be sworn as a witness, but may 
be cross-examined not under oath, if he consents 
thereto, an offer by his counsel to put him under 
•oath and permit him to be cross-examined is prop¬ 
erly rejected.^® Accused may not complain of re¬ 
fusal of the state's attorney to cross-examine him.^^ 

§ 370. Time for Cross-Examination 

The right of cross-examination shouid be exercised 
before the adverse witness leaves the stand, unless the 
court, for good reason, allows it at a subsequent stage of 
the trial. 

Counsel who desires to cross-examine a witness 
whose testimony is or may subsequently become 
competent as to him should do so when witness’ 
evidence in chief is given to the jury,i5 so that 
counsel should avail themselves of the opportunity 
to cross-examine before the witness leaves the 
stand,unless the court, for some good reason, 
allows them the privilege of cross-examination at 


a subsequent stage of the trial,and after a wit¬ 
ness has once left the stand, the party who intro¬ 
duced him is not bound to detain him for further 
examination on behalf of the adverse party 
Where during proceedings early in the trial as well 
as during the state's rebuttal, accused’s counsel is 
given ample opportunity to examine a witness, ac¬ 
cused’s rights are fully protected.^® Where coun¬ 
sel for a party was absent at the opening of the 
trial, but appeared before conclusion of the exam¬ 
ination of plaintiff’s second witness, he should be 
permitted to call for cross-examination the first 
witness, whose examination in chief had been com¬ 
pleted.®® 

It is not improper to refuse to interrupt the ex¬ 
amination of a witness by one party so that the 
other party may cross-examine the witness.®^ A 
plaintiff need not w’ait for the close of defendant’s 
case to make his cross-examination where defend¬ 
ant is the only witness.®® The court cannot post¬ 
pone the cross-examination of plaintiff’s witness 
against the wishes of defendant, until plaintiff has 
made out a prima facie case and closed.®® 

Cross-examination before use of memorandum. 
Before a memorandum is used by a witness, wheth¬ 
er used with respect to proof of matters of present 


pelled to answer any questions on 
oroas-examinatlon, should he think 
proper to decline to answer, accused 
has right to submit to cross-exam¬ 
ination by state’s counsel not under 
oath. 

Oa.—McKibben v. State, 82 S.E.2d 
148, 90 Ga.App. 8. 

Where accused made opening 
statement to jury in person, he did 
not, by such acts, subject himself to 
cross-examination. 

Wash.—State v. Stuhr, 96 P.2d 479, 
1 Wash.2d 521. 

9 . Mich.—People v. Robinson, 49 N. 
W. 260, 86 Micli. 415. 

10. Ill.—People V. Braune, 2 N.B.2d 
839. 863 Ill. 551, 104 A.L.R. 1513. 

IX. IlL—^People v. Braune, supra. 
N.M.—State v. Martin, 209 P.2d 625, 
53 N.M. 418. 

—State V. Russ, 38 S.B.2d 386, 
208 S.a 449. 

70 G.J. P 614 note 63. 

Testtmony sixbstaiitlally’ in accord 
Where, in murder prosecution of 
father and son, there was nothing 
unfavorable or adverse to defense of 
father in testimony given by son, 
and son’s version of the occurrence 
was substantially in accord with 
that given by the father, father had 
no right to cross-examine the son. 
S,C.—State V. Mason, 66 SJS.2d 90, 
216 S.C. 457. 


12. Ill.—People V. Braune, 2 N.B.2d 
839, 363 Ill. 651, 104 1513. 

la Ga.—^Roberts v. State, 6 S.E.2d 
340, 189 Ga. 36. 

McKibben v. State, 82 S.B.2d 
148, 90 Ga.App. 8—King v. State, 
99 S.B. 784, 24 GaJV-PP. 49. 

14. Oa.—Jones v. State, 89 S,B. 303, 
18 Ga.App. 285. 

State has right to refuse to cross- 
ft’gft.'fiUMA accused In criminal trial. 
Ga.—McKibben v. State, 82 S.E.2d 
148, 90 GaApp. 8. 

15- XJ.S.—^U. S. V. Ritchie, C.C1A.N. 

J., 128 F.2d 798. 

Bight of oodef eadaat 

Where plaintiff examined one of 
two defendants as an adverse wit¬ 
ness, right of the other defendant to 
examine the first defendant concern¬ 
ing matters to which the witness had 
testified on examination by plaintiff, 
should be Immediate, and second de¬ 
fendant should not be required to 
wait until making his own case to 
call the first defendant as the sec¬ 
ond defendant’s witness, especially 
where attitude of first defendant 
would necessarily preclude the sec¬ 
ond defendant from doing so prac¬ 
ticably and with equal effect. 

IlL—Cascio V. Bishop Sewer & Wa¬ 
ter Co., 119 N.B.2d 631, 2 IlLApp. 
2d 378. 

Interpreter 

When testimony of witnesses is 
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presented through interpreter, either 
party should he permitted to show 
error, if it exists, in translation 
made hy interpreter of a witness’s 
answer and, for this purpose, trial 
court may properly allow opposing 
counsel to interrupt proceeding for 
purpose of cross-examining inter¬ 
preter. 

Neb.—Garcia v. State, 68 N.W.2d 151, 
159 Neb. 671. 

le. N.T.—Sheffield & Herrender v. 
Rochester, etc., R Co., 21 Barb. 
889. 

17. N.T.—Sheffield & Herrender v. 

Rochester, etc., R. Co., supra. 
Recalling for cross-examination see 
infra § 371. 

1& N.T.—Sheffield & Herrender v. 

Rochester, supra 
70 C.J. p 616 note 97. 

19. Iowa—State v. Brandt, 44 N.W. 
2d 690, 242 Iowa 382. 

20. Pa—Gorman v. Sullivan, 84 Pa 
Super. 161. 

21- Mass.—Commonwealth v. Nam- 
et, 158 N.E. 260, 261 Mass. 20. 

70 C.J. p 616 note 99. 

22. Colo.—Shearer v. Snyder. 171 
P.2d 663, 115 Colo. 232—^Purse v. 
Purcell, 95 P. 291, 43 Colo. 60. 

23. Ala—^Pralick v. Presley, 29 Ala 
457, 65 Am-D. 413. 
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recollection or proof of matters of past recollec¬ 
tion, the opposing party is entitled to cross-examine 
the witness in order to test the question of his 
recoil ection.24 

I 371.-Recalling Witness 

Tha right of a party to recall a witness for further 
cross-examination rests In the discretion of the court; 
but the denial of a request for further cross-examination 
after the right to do so has been reserved is error. 

Whether a party who has cross-examined a wit¬ 
ness may recall him, in order to make a further 
cross-examination, rests in the discretion of the 
court,25 which may either permit26 or refuse to 
allow^t the recalling of a witness. The sustaining 
of an objection to a question, asked on recall of a 
witness for further cross-examination, as not prop¬ 
er cross-examination, is not an abuse of discretion 
where there is no reason why the question could 
not have been asked during the original cross-ex¬ 
amination,28 or where the question is merely a 
repetition of matters covered on the first cross-ex- 
amination.29 In passing on a motion for leave 
further to cross-examine witnesses, the trial court 
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must consider the probable probative force of the 
matter sought to be developed in the light of evi¬ 
dence already received, and consider whether the 
new evidence would probably produce a different 
result. 2 5 

The court will not ordinarily require the party 
who introduced the witness to produce him in order 
that he may be recalled for further cross-examina¬ 
tion but where the court erroneously forbids 
a certain line of cross-examination, and thereafter 
admits the error, the party who produced the wit¬ 
ness should be required to restore him for cross- 
examination.83 Allowing recall for cross-examina¬ 
tion of a party who had testified at a previous hear¬ 
ing of a case at which the adverse party was not 
present, either in person or by counsel, is discre- 
tionary.22 The state has a right to recall a witness 
for accused, for the purpose of further cross-ex¬ 
amination,®* and a person accused of crime who has 
testified in his own behalf may be recalled for 
further cross-examination.®® The court should gen¬ 
erally allow accused to recall the prosecuting wit¬ 
ness for cross-examination,®® and this does not con- 


24. Conn.—^NefE t. Neff, 114 A. 126, 
96 Conn. 273. 

25. U.S.—Johnson v. U. S., C.A.Pla., 
207 F.2d 314, certiorari denied 74 
S.Ct 632, 347 U.S. 938, 98 L.Bd, 
1087—^Delanger v. Alton Box Bd. 
Co., C.A.I11., 180 P.2d 87—Frank- 
linville Realty Co. v. Arnold Const 
Co.. C.C.A.Fla.. 132 r.2d 828, cer¬ 
tiorari denied 63 S.Ct. 994, 318 U. 
S. 791, 87 Li.Ed. 1167, rehearing 
denied 63 S.Ct 1166, 319 U.S. 781, 
87 L.Ed. 1726. 

Ala.—^Landers v. Ramey, 16 So.2d 
786, 246 Ala. 283—Brown v. State, 
183 So. 412, 236 Ala. 423—Lewis 
V. State, 164 So. 92, 231 Ala. 211. 

Roger V. State, 87 So.2d 562, 38 
Ala-App. 476, 

Cal.—Guillory v. Godfrey, 286 P.2d 
474, 134 C.A2d 628—Litt v. Litt, 
170 P.2d 684, 76 C.A.2d 242. 

2 ^ 0 ._Corpus Juris cited in State v. 

Neal, 169 S.W.2d 686, 697, 360 Mo. 
1002. 

R.I.—Vingi V. Trillo, 73 A.2d 43, 77 
RL 56. 

Wash.—State v. Bezemer, 14 P.2d 
460, 169 Wash. 559. 

70 C.J. P 616 note 3. 

^fosal held ahase of discretion 

CaL—^People v. Manchetti, 176 P.2d 
633, 29 C.2d 462. 

70 C.J. P 617 note 6 [a]. 

26. U.S.—^Moomaw v. U. S., C.A. 
Ala., 220 F.2d 689. 

Ala.—^Lewis v. State, 164 So. 92, 231 
Ala. 211. 


Ohio.—State v. Miles, App., 69 N.B. 
2d 39. 

70 C.J. p 617 note 4. 

Plaintiff could properly he recalled 
for further cross-examination with¬ 
out contravention of section of stat¬ 
ute forbidding a party to testify for 
himself in chief after introducing 
other testimony for himself. 

Ky.—Higgs’ Ex’x v. Higgs’ Ex’x, 150 
S.W.2d 681, 286 Ky. 236. 

27 . U.S.—^Delanger v. Alton Box 
Bd. Co., C.A.in., 180 F.2d 87. 

Cal.—^People v. Bads, 268 P.2d 661, 
124 C.A.2d 393—Stobie v. Stobie, 
263 P.2d 765, 116 C.A.2d 360. 

Ind,—Sullivan v. State, 19 N.E.2d 
739, 216 Ind. 343. 

Mich,—People v. Pedderson, 41 N.W. 

2d 627, 327 Mich. 213. 
Pa.-^ommonwealth v. Sladko, 8 A. 

2d 373, 338 Pa. 1. 

70 C.J. p 617 note 5. 

Refusal held proper 

Failure of accused’s counsel to ask 
during cross-examination of witness 
in murder trial whether man subse¬ 
quently called as witness by accused 
was at scene of crime at time there¬ 
of, as he testified, made it proper 
for trial court to refuse to recall 
former witness for questioning as 
to such matter after commonwealth 
produced testimony rebutting such 
other witness’ testimony. 

Pa. —Commonwealth v. Sladko, su¬ 
pra. 

28. Pa.—Gibson v. Allegheny Gar¬ 
bage Co., 178 A. 463, 318 Pa. 478. 
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29. Ga.—^Hamilton v. State, 85 S.E. 
2d 496, 91 Ga.App. 295. 

Fnrther testimony merely cumula¬ 
tive 

Mich.—^People V. Pedderson, 41 N.W. 
2d 627, 827 Mich. 213. 

30. Ind.—Sullivan v. State, 3 9 N.B. 
2d 739, 215 Ind. 343. 

81. U.S.—S i m o n d s Rolling-Mach. 
Co. V. Hathorn Mfg. Co., C.C.Mo., 
83 F. 490. 

82. S.C.—^Perry v. Jefferies, 39 S.B. 
515, 61 S.C. 292. 

33. S.D.—^Ploren v. Larson, 135 N. 
W, 672, 29 S.D. 63. 

70 C.J. p 617 note 8. 

34. Tex.—Spadachene v. State, 127 
S.W.2d 466, 137 Tex.Cr. 26—Brown 

V. State, 127 S.W.2d 295, 136 Tex. 
Cr. 667. 

35. U.S.—Johnson v. U. S., C.A.Pla., 
207 P.2d 314, certiorari denied 74 
S.Ct. 632, 347 U.S. 938, 98 L.Ed. 
1087. 

Cal.—^People v. Searing, 66 P.2d 696. 
20 C.A.2d 140. 

Ky.—^Bailey v. Commonwealth, 229 S. 

W. 2d 767, 312 Ky. 764. 

Tex.—Spadachene v. States 127 S.W. 

2d 466, 137 Tex.Cr. 26. 

70 C.J. p 617 note 9. 

33. U.S.—Gibbs v. Burke, Pa., 69 
S.Ct. 1247, 337 U.S. 773, 93 L.Ed. 
1686. 

Cal.—^People v. Raven, 282 P.2d 866^ 
44 C.2d 523. 

Mo.—State v. Hersh, 296 S.W. 433. 



98 C.J.S. 

stitute him accused’s witness.^? It has been held 
improper to allow defendant to recall and further 
cross-examine plaintiff, and, in effect, reopen plain¬ 
tiff’s case after he has rested.^* 

The denial of a party’s request for further cross- 
examination after the right to do so has been re¬ 
served is error but, when a witness has been 
passed subject to cross-examination on a specified 
point, the court may, on recall, refuse to allow ad¬ 
ditional examination on other points,^® and such ac¬ 
tion is not an abuse of discretion.^! 

§ 372, Object of Cross-Examination and State¬ 
ment Thereof 

The object of cross-examination is to test the truth 


WITNESSES §§ 371-372 

of statements of a witness made on direct examination, to 
sift, modify, or explain what has been said, and to weak¬ 
en or disprove the case of one's adversary. 

The office of cross-examination is to test the 
truth of statements of a witness made on direct ex- 
amination.^2 Cross-examination serves as a safe¬ 
guard to combat unreliable testimony’,^ ^ providing 
a means for discrediting a witness’ testimony,and 
is in the nature of an attack on his truth or ac- 
curacy.^5 Xhe purpose of cross-examination, how’- 
ever, is not limited to bringing out a falsehood,^® 
since it is also a leading and searching inquiry of 
the witness for further disclosure touching the par¬ 
ticular matters detailed by him in his direct ex¬ 
amination,-^^ and it serves to sift, modify, or ex¬ 
plain what has been said, in order to develop new 


37- U.S.—Gibbs v. Burke, Pa., 69 
S.Ct. 1247, 337 U.S. 773, 93 L.Ed. 
1686. 

Tex.—^Hernandez v. State, 183 S.W. 
440, 79 Tex.Cr. 182. 

38. Ohio.—^Rustin v. Prudential Ins. 
Co., 161 NJS3. 661, 27 Ohio App. 466. 

39. N.T.—^Wooding v. Commons, 
299 N.T.S. 911, 252 App.Biv. 913. 

40. U.S.—Madden v. U. S., C.C.A. 
Cal., 20 F.2d 289, certiorari denied 
48 S.Ct 116, 275 U.S. 554, 72 L.Ed, 
423. 

Ark.—Beatty v. Pilcher, 236 S.W.2d j 
40, 218 Ark. 162. 

41. Ark.—^Beatty v. Pilcher, supra. ; 

42. U.S.—^Marteney v. U. S., C.A. 
Kan., 218 P.2d 268, certiorari de¬ 
nied 75 S.Ct 442, 848 U.S. 953, 99 
L.Bd. 746—Garber v. U. S., C.C.A. 
Mich., 146 F.2d 966—U. S. V. Man- 
ton. C.C.A.N.Y., 107 F.2d 834, cer¬ 
tiorari denied Manton v. U. S., 60 
S.Ct 590. 309 U.S. 664, 84 Li.Ed. 
1012 and Spector v. U. S., 60 S.Ct 
590. 309 U.S. 664, 84 Lr.Ed. 1012. 

pia.—Burns v. Freund, 49 So.2d 592. 
Ill.—In re Mltgang, 62 N.E.2d 807. 
385 Ill. 311. 

Iowa.—State v. Hild, 89 N.'W.2d 189, 
240 Iowa 1119. 

Minn.—^Mattfeld v. Nester, 32 N.W. 
2d 291, 226 Minn, 106, 3 A.L..R.2d 
909. 

Mo.—State v. Laspy, 298 S.W.2d 357 
—^Hungate v. Hudson, 186 S.W.2d 
646, 368 Mo. 944, 167 A.L.B. 698— 
liolordo V. Lacy, 88 S.W.2d 353, 
337 Mo. 1097. 

Kearns v. Sparks, App., 260 S.W. 
2d 353. 

Ohio.—State v. Browning. 128 N.E.2d 
173, 98 Ohio App. 8. 
pa.—Noonan v. McGuire, Com.PL, 
104 Pittsb.Leg.J. 209. 

Purpose of cross-examination to test 
credibility of witness see infra S 
483. 

Other statements 

(1) Cross-examination Is the most 


efficient means devised by the law 
for the discovery of truth. 

Conn.—^Hirsch v. Vegiard, 77 A.2d 
86, 137 Conn. 302—^Bishop v. Copp, 
114 A. 682, 96 Conn, 571. 

Ky.—^Louisville & N. R. Co. v. Greg¬ 
ory, 144 S.W.2d 519, 284 Ky. 297. 
N.X—Miller v. Henderson, 124 A.2d 
23, 41 N.J.Super. 15. 

S.C.—Goolsby v. Goolsby, 92 S.E. 
2d 67, 229 S.C. 101. 

<2) It is the surest test yet de¬ 
vised of the truthfulness of a wit¬ 
ness' testimony. 

U.S.—^Montgomery v. U. S., C.A.Tex., 
203 F.2d 887. 

(3) It affords one of the most ef¬ 
fective means of detecting falsehood 
and discovering truth. 

Iowa.—^Pickerell v. Griffith, 29 N.W. 

2d 588. 238 Iowa 1151. 

Mont—State v. McKnight, 281 P.2d 
816. 

(4) It is the most potent weapon 
known to the law for separating 
falsehood from truth, hearsay from 
actual knowledge, things imaginary 
from things real, opinion from fact 
and inference from recollection. 
Mont.—State v. Ritz, 211 P. 298, 65 

Mont 180. 

Orosg-examlnatlon. is, in practice, 
the examination of a witness by the 
party opposed to the party who has 
first examined him, in order to test 
the truth of such first or direct ex¬ 
amination, which is also called ex¬ 
amination in chief. 

Burrill L.D. 

Character is sometimes used 
to indicate "cross-examination." 
Anderson Ibl>. 

m prosecution for assault on rail¬ 
road conductor, with intent to mur¬ 
der, for refusal to return change, 
cross-uuestion to accused's compan¬ 
ion as to how many tickets he and 
accused had purchased was admissi¬ 
ble to support the conductor’s claim 
he received tickets for accused’s 
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whole party, leaving no occasion to 
give him money. 

Ala.—Cochran v. State, 101 So. 73, 
20 Ala.App. 109. 

43- U.S.—Mid-City Bank & Trust 
Co. V. Reading Co., B.C.N.J., 3 P.B. 
D. 320. 

44. Conn.—Hirsch v. Vegiard, 77 A, 
2d So. 137 Conn. 302—Dore v. 
Babcock. 50 A. 1016, 74 Conn. 425. 

Fla.—Burns v. Breund, 49 So.2d 592. 
Expose intentional false swearing 
Mo.—^Bartlett v. Kansas City Public 
Service Co., 160 S.W.2d 740, 349 
Mo. 13, 142 A.L.R. 666. 

45. Mo.—Lolordo v. Lacy, 88 S.W. 
2d 353, 337 Mo. 1097. 

Testimony untrue or beyond belief 
One of permissible purposes of 
cross-examination is to bring out 
facts that may tend to show that 
testimony of witness on direct ex¬ 
amination is untrue or is not entitled 
to belief. 

Idaho.—State v. Mundell, 158 P.2d 
818, 66 Idaho 297—State v. Har¬ 
graves, 107 P.2d 864, 62 Idaho 8— 
State V. Van Vlsick, 65 P.2d 736, 57 
Idaho 316. 

Mo.—State v. Thompson, 280 S.W.2d 
838. 

46. Iowa.—^Pickerell v. Griffith, 29 
N.W.2d 588, 238 Iowa 1151. 

Ky.—Louisville & N. R. Co, v. Greg¬ 
ory, 144 S.W.2d 519, 284 Ky. 297. 

47. D.C.—Branch v. U. S., 171 F.2d 
337, 89 U.S.App.3>.C. 165. 

2sreb.—Sherrlck v. State, 61 N.W.2d 
358, 157 Neb. 623—Seiner v. State, 
292 N.W. 112, 138 Neb. 130. 

Ohio.—Aluminum Industries v. 
Egan, 22 N.E.2d 459, 61 Ohio App. 
111 . 

Correction of omissions 

It is intended to correct any omis¬ 
sions in bringing out facts. 

N.T.—^People v. De Male, 154 N.E. 
616, 243 N.T. 588. 



§§ 372-373 WITNESSES 

•or old facts in a view favorable to the cross-ex- 
aminer.48 The object of cross-examination, there¬ 
fore, is to weaken or disprove the case of one’s ad¬ 
versary,^9 and break down his testimony in chief,50 
test the recollection, veracity,accuracy,®^ hon¬ 
esty,53 and bias or prejudices^ of the witness, his 
source of information, his motives, interest, and 
memory,55 and exhibit the improbabilities of his 
-testimony.55 

On cross-examination, counsel need not state 
-what it is expected to elicit from the witness,57 ex¬ 
cept where questions permissible only for the pur¬ 
pose of impeachment are asked, in which case the 
•object should be announced.®o A refusal, however, 
■to suppress or exclude the deposition of a party to 
an interference because he declined, on the advice 
of counsel, to answer certain general questions on 
oross-examination, although the questions should 
"have been answered, will not be held to be error, 
where the cross-examining counsel fails to point out 
-the relevancy of the questions by stating what he ex- 
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pected to elicit, and the case is otherwise plainly 
made out.59 Where a question on cross-examination 
is objected to, a reasonable effort should be made to 
advise the court of the object with which it is 
asked.50 Counsel should not be compelled to dis¬ 
close in advance the purpose for which he desires to 
prove certain facts on cross-examination.®^ 

§ 373. Effect of Death, Incapacity, or Absence 
of Witness 

As a general pule, the testimony of a witness, given 
on direct examination should be stricken where there Is 
not an adequate opportunity for cross-examination, as 
where the witness by reason of his death, iliness, or ab¬ 
sence cannot be subjected to cross-examination. 

Although the contrary has been held,®^ the testi¬ 
mony of a witness, given on direct examination, 
should be stricken where there is not an adequate 
opportunity for cross-examination,®® as where the 
party against whom he testified is, through no fault 
of his own, deprived of the right to cross-examine 
him by reason of his death,®^ or as a result of 


-48, Fla.—Burns v. Breund, 49 So. 
2d 692. 

Mo.—^Hungate v. Hudson, 186 S.W.2d 
646. 353 Mo, 944, 157 A.L.R. 698. 

Kearns v. Sparks, App., 260 S. 
W.2d 353, 

Xt is used to appraise weight, if 
rany. to be ascribed to inferences to 
ibe drawn from a witness* testimony. 

U.S.—Slerocinski v. E. I. Du Pont 
De Nemours & Co., C.C.A.Pa., 118 
P.2d 531. 

One of most ixnporbaiLt purposes 
of a liberal range of cross-examina¬ 
tion is to elicit from an adversary 
witness material which has been 
glossed over or suppressed. 

'Cal.—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 C.A.2d 
240. 

-49. Fla.—Corpus Juris cited iu 
Liouette v. State, 12 So.2d 168, 174, 
152 Fla. 495. 

•’Ga.—^Ledford v. State, 80 S.B.2d 828, 
89 Ga.App. 683. 

Idaho.—State v. Mundell, 158 P.2d 
818, 66 Idaho 297—State v. Har¬ 
graves, 107 P.2d 854, 62 Idaho 8— 
State V. Van Vlack, 66 P.2d 736, 
57 Idaho 316. 

Iowa.—State v. Shepard. 73 N.W.2d 
69. 

•Ohio.—^Aluminum Industries v. Egan, 
22 NJE;.2d 459, 61 Ohio App. 111. 
:S.O.—Corpus Joris cited lu State v. 
Hughey, 61 S.E.2d 376, 377, 214 

S. C. 111. 

70 C.J. p 617 note 13. 

IGO. U.S.—U. S. V. Manton, C.C.A.N. 

T. , 107 P.2d 834, certiorari denied 
Manton v. U. S„ 60 S.Ct. 690, 309 

U. S. 664, 84 L.Ed. 1012 and Spector 

V. U. S., 60 S.Ct 690, 309 U.S. 664, 
84 L.Ed. 1012. 


61. U.S.—U, S. V. Fontana, C.A.Pa., 
231 P.2d 807—-Asgill V. U. S., C.C. 
A.Va., 60 P.2d 776. 

Fla.—Corpus Juris cited lu Louette 

V. State, 12 So.2d 168, 174, 162 Fla. 
495. 

58. Iowa.—State v. Hild, 39 N.W.2d 
139, 240 Iowa 1119. 

Mo.—^Hungate v. Hudson, 185 S.’W.2d 
646, 353 Mo. 944, 167 A.L.R. 598. 
Kearns v. Sparks, App., 260 S. 

W. 2d 353. 

N.T.—People v. De Maio, 154 N.B. 
616, 243 N.T. 588. 

53. Mont.—State v. Ritz, 211 P. 
298, 65 Mont 180. 

54 . U.S.—U. S. V. Fontana, C.A.Pa, 
231 F.2d 807—Asgill V. U. S., C-C. 
A.Va., 60 F,2d 776. 

Fla.—Corpus Juris cited in Louette 
V. State, 12 So.2d 168, 174, 152 Fla. 
495. 

Idaho.—State v. Mundell, 168 P.2d 
818, 66 Idaho 297—State v. Har¬ 
graves, 107 P.2d 854, 62 Idaho 8— 
State V. Van Vlack, 66 P.2d 736, 
67 Idaho 316. 

55. Ky.—Louisville & N. R. Co. v. 
Gregory, 144 S.W.2d 519, 284 Ky. 
297. 

Mo.—^Bartlett v. Kansas City Public 
Service Co., 160 S.W.2d 740, 349 
Mo. 13, 142 A.L,R. 666. 

Power of observation 
Mont—State v. Ritz, 211 P. 298, 65 
Mont 180. 

56. Fla.—Corpus Juris cited in 
Louette v. State, 12 So.2d 168, 174, 
162 Fla. 495. 

N.T.—People v. Giblin, 21 N.E. 1062, 
115 N.T. 196, 4 L.R.A. 757, 7 N.Y. 
Cr. 130. 


57. Vt—State V. Meehan. 84 A. 862, 
86 Vt 246. 

70 C.J. p 617 note 16. 

58. La.—State v. Kennon, 14 So. 
187, 45 La.Ann. 1192. 

59. D.C.—Jansson v. Larsson, 30 
App.D.C. 203. 

60. Mont.—^Knuckey v. Butte Elec¬ 
tric Ry. Co., 122 P. 280, 45 Mont 
106. 

61. Miss.—Brown v. State, 40 So. 
737, 88 Miss. 166. 

68. Md.—Scott V. McCann, 24 A. 

536, 76 Md. 47. 

70 C.J. p 618 note 21. 

Discretion of court 

Where witness* death or illness 
prevents his cross-examination un¬ 
der such circumstances that no re¬ 
sponsibility can be attributed to him 
or party for whom he testified on 
direct examination, admission of his 
testimony thereon should be left to 
trial judge as far as loss of cross- 
examination can be shown to be Im¬ 
material. 

Ill.—Kubin V. Chicago Title & Trust 
Co., 29 N.B.2d 859, 807 IlLApp. 12. 

63. Iowa.—^Nehring v. Smith, 49 N. 

W.2d 831, 243 Iowa 225. 

64. Idaho.—^Henderson v. Twin 

Palls County, 80 P.2d 801, 69 Idaho 
97, appeal dismissed Twin Falls 
County, State of Idaho v. Hender¬ 
son. 59 S.Ct 149, 305 U.S. 568, 83 
L.Ed. 358. 

Mich.—Sperry v. Moore’s Estate, 4 
N.W. 13, 42 Mich. 353. 

N.C.—Citizens Bank & Trust Co. v. 
Reid Motor Co., 6 S.E2d 318, 216 
N.a 432. 
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the illness of the witness®^ or absence,®® or a 
mistrial ordered,®*^ The direct testimony of a 
witness who dies before conclusion of the cross- 
examination can be stricken only in so far as not 
covered by the cross-examination,®® and absence 
of a witness is not enough to warrant striking his 
testimony for failure to appear for further cross- 
examination where the witness has already been 
sufficiently cross-examined,®^ or the matter on which 
further cross-examination is sought is not in con¬ 
troversy,*^® It has been held that a referee has no 
power to strike the examination of a witness on 
his failure to appear for cross-examination where 
a good excuse is given.*^! 

§ 374. Effect of Refusal to Answer 

Where a witness refuses to answer pertinent ques¬ 
tions on cross-examination, his testimony on direct exam¬ 
ination should be stricken. 


^niiere a witness refuses to submit to cross-ex¬ 
amination, the action of the trial court must be 
governed by its conclusion on w’hich of several 
alternatives justice to all concerned will be ob¬ 
tained,and generally where a \vitness refuses to 
answer,*^® or answers evasivel^^^'* pertinent ques¬ 
tions on cross-examination, his testimon}’* on his di¬ 
rect examination should be stricken, especially 
where the witness is a party testifying in his own 
behalf,*?® The fact that a party refuses to answer 
pertinent and proper questions on cross-examination 
may be considered by the jury in testing his good 
faith and credibility.*?® W'Tiere plaintiff on cross- 
examination before a referee refuses to ans\ver 
proper and pertinent questions, he should be com¬ 
pelled by the judge, on proper request, to make full 
and complete answer.^7 


Or.—Corpus Jiuris In Best v. 

Tavenner. 218 P.2d 471, 474, 189 
Or, 46, 

65. Ky.—Corpus JUrls dtad ^ 
Louisville & N. R. Co. v. Gregory, 
144 S.W.2d 619, 622, 284 Ky. 297. 

N.C.— Citizens Bank & Trust Co. v. 
Reid Motor Co., 6 S.B.2d 318, 216 
NT.C. 432. 

Or.—Corpus tTuris duotad in Best v. 
Tavenner, 218 P.2d 471, 474, 189 
Or. 46. 

70 C.J, p 618 note 23. 

66. Iowa.—Corpus Juris dtad In 
Nehring v. Smith, 49 N.W.2d 831, 
834, 243 Iowa 226. 

Or.—Corpus Juris q,uotad in Best v. 
Tavenner, 218 P.2d 471, 474, 189 Or. 
46. 

70 C.J. p 618 note 24. 

67. Or.—Corpus Juris quoted in 
Best V. Tavenner, 218 P.2d 471, 
474, 189 Or. 46. 

70 C.J. p 618 note 26. 

68. N.T.—Curtice v. West, 2 N.T.S. 
507, 60 Hun 47, affirmed 24 N.B. 
1099, 121 N.T. 696. 

69. Wash.—hew Choy v. Jim Sing, 
216 P. 888, 125 Wash. 681. 

70 C,J. p 618 note 27. 

7a Wash.—Lew Choy v. Jim Sing, 
supra. 

71. N.Y.—^In re Crooks, 23 Htm 696. 

72. Ohio.—Aluminum Industries v. 
Egan, 22 N.E.2d 459, 61 Ohio App. 
111 . 

Matters considered 

Punishment for contempt will be 
of little avail to the opponent who 
is confronted with the unimpeached 
testimony of the party witness, and 
a continuance is an unjustifiable 
hardship to the Innocent litigant; 
but aside from this the recalcitrant 
party has fiagrantly defied the court 
before which he seeks justice and 


he shall not be permitted to do so 
and yet embarrass his opponent. 
Ohio.—^Aluminum Industries v. Egan, 
supra. 

73. Ga.—Walton v. State, 15 S.B.2d 
455, 65 Ga.App. 124. 

Iowa.—State v. Davis, 19 N.W.2d 655, 
236 Iowa 740. 

N.C.—Corpus Juris cited in Citizens 
Bank & Trust Co. v. Reid Motor 
Co., 5 S.B.2d 818, 820, 216 N.C. 432. 
Ohio,—Corpus Juris quoted in Alum¬ 
inum Industries v. Egan, 22 N.E.2d 
469, 463, 61 Ohio App. 111. 

Wash.—Corpus Juris quoted in Rut¬ 
ger V. Walken, 143 P.2d 866. 870, 
19 Wash.2d 681. 

70 C.J, p 618 note 32. 

One ox more questions only 
Generally, where witness after ex¬ 
amination in chief has refused to 
submit to cross-examination, the op¬ 
portunity of testing his statements 
has substantially failed and his di¬ 
rect testimony should be stricken, 
but the refusal to answer one or 
more questions only need not lead 
to such result. 

Xj.s.—Stephan v. IT. S., C.C,A.Mich., 
133 P.2d 87. Certiorari denied 63 
S.Ct. 868. 318 U.S. 781. 87 L.Ed. 
1148, rehearing denied 63 S.Ct. 1172, 
319 U.S. 783, 87 L.Ed. 1727. 

Bisolosnres forbidden 

(1) If testimony Is confined in its 
entirety to a privileged document 
and authority of witness to disclose 
document is forbidden or so limited 
as to cut oflC right of effective cross- 
examination by party against whom 
testimony is offered, all of testi¬ 
mony is subject to objection or mo¬ 
tion to strike. 

U.S.—Summit DrflUng Corp. v. C. I. 
B., C.C.A,10, 160 F.2d 703. 

(2) In prosecution for violating 
liquor laws, where agent for Alcohol 
Tax Unit, on instructions by superior 
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officers failed to disclose name of 
person who informed him of pro¬ 
posed illegal automobile journey of 
accused with liquor, United States 
would be required to forego use of 
agent’s favorable testimony unless 
willing to submit to full cross-ex¬ 
amination. 

U.S.—U. S. V. Keown, D.C.Ky., 19 P. 
Supp. 639. 

74. Ohio.—Corpus Juris quoted in 
Aluminum Industries v. Egan, 22 
N.E.2d 459, 463, 61 Ohio App. 111. 

Wash.—Corpus Juris quoted in Rut¬ 
ger v. Walken, 143 P.2d 866, 870. 
19 Wash.2d 681. 

70 C.J. p 618 note 31. 

Right of witness to refuse to an¬ 
swer see infra § 430. 

Change in attitude 
Where witness under cross-exam¬ 
ination was evasive in afternoon 
session, but answered questions ful¬ 
ly during continuance of cross-ex¬ 
amination the following morning, 
refusal to strike witness* testimony 
for failure to submit to cross-exam¬ 
ination was discretionary. 

1 Iowa.—State v. Davis, 19 N.W.2d 655,. 
236 Iowa 740. 

75. Ohio.—Corpus Juris quoted in 
Aluminum Industries v. Egan, 22 
N.B.2d 459. 463, 61 Ohio App. 111. 

Wash.—Corpus Juris quoted in Rut¬ 
ger V. Walken. 143 P.2d 866. 870. 
19 Wash.2d 681. 

70 C.J. p 618 note 33. 

76. U.S.—U. S. V. Johnson, C.C.A.N.. 
J., 129 P.2d 964, 144 A.L.R. 182, af¬ 
firmed 63 S.Ct 549, 318 U.S. 189. 
87 L.Ed. 704, rehearing denied 63- 
S.Ct. 826, S18 U.S. 801, 87 L.Ed. 
1164. 

77 . XJ.S.—National Manufacture & 
Stores Corp. v. Whitman, C.CA.S.. 
a, 93 P.2d 829. 
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§ 375 WITNESSES 

§ 375. Nature and Effect of Evidence Elicited 

Evidence elicited on cross-examination Is not sub¬ 
stantive evidence, and It Is to be regarded as testimony 
on the part of the party calling the witness, and not of 
the party cross-examining. While the value of direct tes¬ 
timony may be nullified on cross-examination, the mere 
fact that a witness' testimony may be shaken on cross- 
examination does not remove all his testimony from the 
Jury's consideration. 

Evidence elicited on cross-examination is not sub¬ 
stantive evidence and cannot be used to prove an 
issue which must be proved by direct testimony of 
the party asserting it.’* The evidence given on 
cross-examination is to be regarded as testimony 
on the part of the party calling the witness, and not 
of the party cross-examining,'^® and the cross-ex¬ 
aminer is not bound by the testimony given by the 
witness on direct examination;*® but one who goes 
beyond the proper scope of cross-examination is 
bound by the witness’ testimony,®^ and this is so 
where he cross-examines merely to contradict the 
witness later.*® Where defendant is improperly 
allowed to cross-examine a witness for plaintiff and 
shows matters constituting a defense to the action, 
the testimony is to be regarded as if the witness had 


been called and examined in chief by defendant*® 

Where, on cross-examination of a party, he testi¬ 
fies to a certain fact, he cannot thereafter claim that 
there is no evidence of such fact,*^ and his testi¬ 
mony on cross-examination must be taken as true 
when not disputed.*® Testimony on cross-examina¬ 
tion, confessing and avoiding the effect of the testi¬ 
mony given on direct examination, does not affect 
the latter’s competency.*® Testimony elicited on 
cross-examination may partially, or even wholly, re¬ 
move the burden of proof from the cross-examin- 
er.*7 Plaintiff is entitled to the benefit of testi¬ 
mony brought out by cross-examination of defend¬ 
ant’s witness, notwithstanding plaintiff’s motion to 
strike it as not responsive, the motion being over¬ 
ruled.** A person accused of crime may rely on 
evidence brought out on cross-examination of wit¬ 
nesses for the prosecution.*® 

The testimony of a witness is no stronger than as 
shown by the cross-examination.®® Thus, the value 
of testimony given by a witness on direct examina¬ 
tion may be entirely nullified by his admissions on 
cross-examination;®! but the mere fact that a 


78. U.S.—^Refrlgreradora Bel Noroe- 
ste. S, A. V. Appelbaum. B.C.IH., 
138 P.Supp. 354. 

Pa.—Commonwealth v. Salerno, 

Quar.Sess., 42 Del.Co. 137, affirmed 
116 A.2d 87, 179 Pa.Super. IS. 

79. U.S.—Corpna Joris cited in Lon- 
ginl Shoe Mfg. Co. v. Ratcliff, 108 
P,2d 253, 257, 27 C.C.P.A.(Patents) 
784. 

Cal.—Nulsen v. Nulsen, 39 P*2d 509, 
3 C.A.2d 407. 

Ill.—Sullivan v. Coca Cola Bottling 
Co. of Chicago, 40 N.E.2d 679, 313 
I11.APP. 517. 

70 C.J. P 618 note 34. 

Trier of facts 

(1) Trial court, as trier of facts, 
could consider evidence produced on 
cross examination of plaintiff just 
as it could on direct examination. 
Tex.—U. S. Fidelity & Guaranty Co. 

V. Jordan, Civ.App., 278 S.W.2d 
669, error dismissed. 

(2) Witness' direct answers to 
questions on cross-examination con¬ 
stituted testimony for jury's consid¬ 
eration, even if mere conclusions. 
Mo.—^Puqua v. Lumbermen's Supply 

Co., 76 S.W,2d 716, 229 Mo.App. 

210 . 

Testimony not binding 
In action for conversion, there was 
no delinite adherence to plaintiff's 
testimony as to value given on cross- 
examination in preference to that 
given on direct examination so as to 
bind plaintiff to testimony given on 
cross-examination. 

Bdass.—Fitzgerald v. McCullough, 96 
N.E.2d 163, 326 Mass. 796. 


80 . Fla.—Corpus Juris dted in Lou- 
ette v. State, 12 So.2d 168, 174, 162 
Fla. 495. 

Miss.— Mississippi Ice & Utilities Co. 
V. Pearce, 134 So. 164, 161 Miss. 
252. 

Limitation of cross-examination gen¬ 
erally see infra § 393. 

81 . U.S.—Corpus Juris cited in Lon- 
gini Shoe Mfg. Co. v. Ratcliff, 108 
P.2d 263, 257, 27 C.C.P.A. (Patents) 
784 —Gideon v. U. S., C.C.A.M 0 ., 62 
F.2d 427. 

Mo.—State v. Rose, 249 S.W.2d 324 
—State V. Blocker, 278 S.W. 1014. 

Edwards v. Bethany Hospital, 
App., 148 S.W. 2d 97. 

70 C.J, p 618 note 36. 

Collateral matters 

Cross-examiner as a rule is hound 
by answers to his questions on col¬ 
lateral matters. 

N.T.—^People V. McCormick, 106 N. 
T.S,2d 571, 278 App.Div. 410, af¬ 
firmed 103 N.E.2d 629, 303 N.Y. 
403. 

Cross-examination held proper as 
against objection that cross-exam¬ 
ination touched on matters not 
touched on in direct examination, 
that vendor was thereby made de¬ 
fendant’s own witness, and that de¬ 
fendant was bound by vendor's ad¬ 
verse testimony given on such cross- 
examination. 

Mont.—^Downing v. Crippen, 138 P.2d 
675, 114 Mont 436. 

82. Tex.—Gray v. State, 197 S.W. 
990, 82 Tex,Cr, 27. 

83. Pa.—Smith v. Standard Steel 
<3ar Co., 106 A. 102, 262 Pa. 660. 
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84. Mo.—Ball v. Grismore, 239 S.W. 
524, 210 Mo.App. 16. 

85. Pa-—^Young v. Hippie, 117 A. 
186, 273 Pa. 439, 25 A.L.R. 1541. 

Waschak v. Moffat, Com.Pl., 63 
Lack.Jur. 185, affirmed 96 A.2d 163, 
173 Pa.Super. 209. 

86. Tex.—Texas Hardware & Im¬ 
plement Mut. Fire Ins. Co. v. Bal¬ 
ias Trust & Savings Bank, Civ. 
App., 295 S.W. 6G5. 

87. Wash.—^Hines v. Poster, 6 P.2d 
697, 166 Wash. 165. 

88. Mo.—^Brown v. Wlnnwood 
Amusement Co., 34 S.W.2d 149, 226 
Mo.App. 1180. 

89. U.S.—U. S. V. Schneiderman, B. 

[ C.Cal., 106 F.Supp. 906. 

I 90. Mont—State v. Ritz, 211 P. 298, 

I 65 Mont 180. 

Utah.—Oberg v. Sanders, 184 P.2d 
229, 111 Utah 507—Edwards v. 
Clark. 83 P.2d 1021, 96 Utah 121, 
rehearing denied 85 P.2d 768, 96 
Utah 140—Porter v. Hunter, 207 
P. 153, 60 Utah 222. 

Evidence by a witness is that giv¬ 
en in chief, as contradicted, explain¬ 
ed, enlarged, narrowed, or modified 
by cross-examination. 

Mich.—Wilson v. Wagar, 26 Mich. 
452. 

91. Ky.—Williams v. United Mine 
Workers of America, 182 S.W.2d 
237, 298 Ky. 117—Corpus Juris 
cited in Great Northern Life Ins. 
Co. V. Cozner’s Committee, 139 S, 
W.2d 424, 426, 282 Ky. 516. 

70 C.J. p 619 note 44. 
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witness’ testimony may be shaken on cross-examina¬ 
tion does not, as a matter of law, remove from the 
jury’s consideration all the testimony of such wit- 
ness,^2 and although the cross-examination may 
weaken his evidence on a particular issue, it will not 
justify a holding that the witness gave no substan¬ 
tial evidence on the issue where different conclu¬ 
sions can fairly be drawn from his evidence in its 
entirety.^2 Where a witness testified to certain 
facts on direct examination, his denial, on cross- 
examination, of knowledge of such facts operates 
as a withdrawal of his direct testimony.^^ 

An opposite party asking a witness a question 
on cross-examination not only invites but requires 
an answer, and he waives any right to object to a 
responsive answer.^ 5 ^ party cross-examining his 
adversary’s witness cannot hold his adversar}" re¬ 


sponsible for incompetent evidence developed in the 
course of cross-examination.^® 

§ 376. Denial of Right 

Generally, the denial of the rlflht to cross-examine a 
material witness is error, but it may not be prejudicial 
where the denial has no material effect on the result of 
the trial. 

The denial of the right to cross-examine a ma¬ 
terial witness is generally error,®^ and the error of 
refusing to allow a party to cross-examine a wit¬ 
ness or to ask him proper questions on cross-exami¬ 
nation is not cured by the fact that the party sub¬ 
sequently calls the witness as his own and ex¬ 
amines him in chief as to the matters about which 
he sought to cross-examine him,®® or by the fact 
that the part}^ calling the witness subsequently re¬ 
called him and offered to allow a cross-examination 
as to such matters.®® It has been held, however, 


BefeiLse 

Where testimony of contestant’s 
witnesses on leg^itimate cross-exam¬ 
ination established contestee’s de¬ 
fense, contestee was entitled to ben¬ 
efit of such testimony. 

Wyo.—^Ramsay v. Gottsche, 69 P.2d 
635, 51 Wyo. 616. 

92. Minn.—Sankiewicz v. Speckel, 
296 N.W”. 909, 209 Minn. 528. 

Admission. 

GenersUly, plaintiff is not abso¬ 
lutely hound by a statement in the 
nature of an admission elicited by a 
searching cross-examination, which 
statement is to some extent incon¬ 
sistent with plaintiffs testimony on 
direct examination, or inconsistent 
with other circumstances. 

Wash.—Sova v. First Nat. Bank of 
Ferndale, 138 P.2d 181, 18 Wash.2d 
88 . 

CoxLcItisloiL of witness 

Statement by truck driver of 
transportation company, which haul¬ 
ed milk for farmers to dairy compa¬ 
ny’s plant, in his cross-examination 
that he hauled milk “for” dairy 
company was mere “conclusion" 
which did not prove that driver was j 
agent of dairy company. i 

Mo.—Dorsett v. Pevely Pairy Co., 
App., 124 S.W.2d 624. 

Variance or lade of definiteness in 
testimony of prosecuting witness on 
cross-examination can only affect the 
credibility of his testimony. 

N.C.—State v. Ham, 29 S.B.2d 449, 
224 N.C. 128. 

93. Mo.—Goslln v. Hum, 178 S.W.2d 
79, 351 Mo. 395. 

Pa.—^Kedlecik v. Lu N. Renault & 
Sons, 40 A.2d 866, 166 Pa.Super. 
586. 

Wash.—Sova v. First Nat. Bank of 
Ferndale. 138 P.2d 181, 18 Waah.2d 
88 . 


AdmissihUity not affected 
Fact that witness, on cross-exam¬ 
ination, asked to detail all that was 
said by accused omitted statement 
made on direct examination, merely 
affected his credibility, and not ad¬ 
missibility of testimony. 

Ala.—^Hanye v. State, 101 So. 108, 
211 Ala. 555. 

Confiict not shown 

Mo.—^Hill V. Montgomery, 176 S.W. 
2d 284, 352 Mo. 147. 

Wilson V, Kansas City Public 
Service Co., App., 238 S.W.2d 73. 

Weight of testimony 

(1) In action against city for in¬ 
juries suffered because of defect In 
paving, indication by plaintiff, in 
cross-examination, that he first ob- 

I served defective condition about 
three months after the accident 
might affect weight of his testimony, 
but did not destroy its probative 
value so as to leave it completely 
wanting on the issue of causal con¬ 
nection. 

Mo.—Obert v, City of St. Louis, App., 
148 S.W.2d 126. 

(2) Where plaintiff repeatedly 
stated he would not have purchased 
stock of defendant company but for 
allegedly false representations made 
by defendant’s agent, plaintiff’s af¬ 
firmative reply to inquiry on cross- 
examination whether salesman’s 
agrreement to repurchase stock was 
not the sole inducing factor causing 
him to purchase stock did not of it¬ 
self establish nonreliance of plain¬ 
tiff on allegedly false representa¬ 
tions, but was merely an isolated 
statement which jury could consider 
on the question. 

Neb.—Vavricka v, Mid-Continent Co., 
8 N.W.2d 674, 143 Neb. 94. 

(3) Where a witness’ testimony is 
contradicted on cross-examination, 
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the jury may believe the testimony 
on direct examination or the testi¬ 
mony on cross-examination. 

Ga.—^Fussell v. Atlantic Coast Line 

R. Co., 48 S.E.2d 656, 77 Ga.App. 
302. 

94. Ky.—^Duvall v. Commonwealth, 
249 S.W. 768, 198 Ky. 609. 

95. Md.—Hell V. Zahn, 51 JL2d 174, 
187 Md. 603. 

96. Ky.—Commonwealth v. Hall, 203 

S. W.2d 75, 305 Ky. 96. 

97- Cal.—^In re People on Behalf of 
J. M. O., 243 P.2d 110, 110 C.A.2d 
453. 

Colo.—City of Pueblo v. Ratliff, 281 
P.2d 1021, 181 Colo. 381. 

Ga.—Chambers v. State, 76 S.E.2d 
84, 88 Ga.App. 57. 

N.Y.—Ziehm v. State, 61 N.T.S.2d 
99, 270 App.Div. 876. 

Lwyer v. Wishnefsky, 71 N.Y,S. 
2d 149. 

Ohio.—^Acme Meter Service Corp. v. 
Olentangy Village Housing Corp., 
App., 68 N.E.2d 889. 

Tenn.—Davis v. State, 212 S.W.2d 
374, 186 Tenn. 545. 

Gross-ezamination held not denied 
Ga.—Walton v. State, 15 S.B.2d 455, 

I 65 Ga.App. 124. 

Cross-examination held denied 
XJ.S.—U. S. V. Moe Liss, C.C.A.N.Y., 
106 P.2d 144. 

N.Y.—^Epstein v. Epstein, 139 N.Y.S. 
2d 451, 285 App.Div. 593, appeal 
denied 141 N.Y.S.2d 819, 285 App. 
Div. 1128. 

98. S.C.—State V. Howard, 14 S.E. 
481, 85 S.C. 197. 

70 C.J. p 619 note 49. 

99. N.Y.—People v. Becker, 104 N.E. 
896, 210 N.Y. 274, 

yt.—State V. Hollenbeck, 80 A. 696,. 
67 Yt 84. 


98 C.J.S.—9 
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that the error is not prejudicial where the party calls 
the witness and proves the matters which his cross- 
examination would have elicited,^ or where he is al¬ 
lowed to prove the same matter by other evidence,^ 
or where the denial has no material effect on the 
result of the trial.^ 

Since the right to cross-examine witnesses is ab¬ 
solute, as discussed supra § 368, it is no justifica¬ 
tion for the refusal of the right that the answer 
would have been unfavorable to the cross-examin¬ 
er, 4 or that he could have made the witness his own 

2. Scope and Effect 

§ 377. In General 

a. Latitude permitted in general 

b. Restrictions or extensions of scope in 

general 

c. Competency of testimony 
a. Latitude Permitted in General 

As a general rule, and sometimes by virtue of statute, 
a wide latitude is, or should be, permitted in the cross- 
examination of an adverse witness. Although such exam¬ 
ination must conform with well recognized rules of evi¬ 
dence. more latitude ^should be allowed than on direct 
examination. 

It is difficult to define definitely the limits of a 


and in that way established what he sought to bring 
out by cross-examination.5 Where questions asked 
are improper, as not cross-examination, the court 
may direct the witness to stand aside, and allow him 
to be recalled by the examiner as his own witness.® 

Hearsay testimony. If the right of a party to 
cross-examine an adverse witness is denied, the 
testimony given by the witness will, in a very 
marked degree, partake of the character of hearsay 
testimony.'^ 

? Cross-Examination 

cross-examination,® and the general rules relating 
thereto must have some flexibility in order that they 
may be properly applied to the great number of 
varied situations which arise.® Cross-examination 
should be for some legitimate purpose;^® and in 
order to afford a party the full right of cross-ex- 
amination,!! and since cross-examination is one of 
the methods of testing the truth and good faith 
of the witness then testifying,as a general rule, in 
the interests of truth and justice, a wide latitude 
is, or should be, permitted in the cross-examination 
of an adverse witness,^® and more latitude should 
be allowed than in the direct examination of a wit- 


X. Ariz.—Bowser v, Sandlge, 250 P. 

2d 589, 74 Arlz. 397. 

Ind.—Grubb v. State, 20 N.B. 267, 
725, 117 Ind. 277. 

2 . Puerto Rico.—^Ramirez v. Ameri¬ 
can R. Co., 17 Puerto Rico 440. 

3. Miss.—^McCormick v, McKinnon, 
68 So.2d 301, 219 Miss. 184. 

N.J.—Dominik v. Dominik, 81 A.2d 
147, 7 N.J. 198. 

^ Iowa.—Schulte v. Ideal Pood 
Products Co., 213 N.W. 431, 203 
Iowa 676. 

5. XJ.S.—Heard v. U. S., Ark., 255 P. 
829, 167 C.C.A. 157. 

Where g'ovexnmeiLt's witness had 
admitted that practically all of pri¬ 
or testimony was false and witness 
had been taken into custody of Unit¬ 
ed States marshal after being bound 
over to grand jury on charge of per¬ 
jury, accused who desired to obtain 
full and complete disclosure should 
not have been required to vouch for 
him as his witness. 

U.S.—U. S. V. Bourjaily, C.C.A.I11.. 
167 P.2d 993. 

6 . Ind.—^McDonald v. Fairbanks, 43 
N.E. 783, 161 Ind. 124. 

7. Mich.—^Hayea v. Coleman, 61 N. 
W,2d 634. 338 Mich. 871. 

Mo.—Gurley v. St. Louis Transit Co. 
of St Louis, App., 259 S.W. 895, 


8 . Pla.—Corpus (Tozis cited in Lou- 
ette V. State, 12 So.2d 168, 174, 162 
Fla. 495. 

Tex.—Corpus Juris cited in Houston 
Life Ins. Co. v. Dabbs, Civ.App., 
95 S.W.2d 484, 490, modified on 
other grounds 125 S.W.2d 1041, 133 
Tex. 566. 

70 C.J. p 619 note 64. 

9. U.S.—Christianson v. U. S., C.A. 
N.D., 226 P.2d 646, certiorari de¬ 
nied 76 S.Ct. 543, 360 U.S. 994, 100 
L.Bd. 859. 

10 . Iowa.—^Keeney v. Arp De La 
Gardee, 235 N.W. 746, 212 Iowa 
45. 

11 . Ala.—^Wilson v. State, 71 So. 
116, 196 Ala. 676. 

Right to cross-examine in general 
see supra §§ 368, 369. 

12 . Ala.—^Davis v. State, 126 So. 
414, 23 Ala.App. 419. 

Ill.—People V. Barad, 200 N.B. 868, 
362 Ill. 584. 

Cross-examination as to matters 
bearing on credibility generally 
see infra §§ 483~488. 

13. U.S.—Fisher v. U. S., C.A.Wash., 
231 F.2d 99—U. S. v. Echeles, C.A. 
Ill., 222 F.2d 144, certiorari denied 
76 S.Ct. 68, 360 U.S. 828, 100 L.Ed. 
739, rehearing denied 76 S.Ct. 176, 
360 U.S. 905, 100 L.Ed. 796—U. S. 
V. Kretske, C.A.I11., 220 P.2d 786, 
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reversed without opinion 76 S.Ct. 
51, 350 U.S. 807, 100 L.Ed. 725— 

U. S. V. Lawlnskl, C.A.H1., 195 P. 
2d 1—U. S. V. Hornsteln, C.A.I11., 
176 P.2d 217—U. S. v. Glasser, C.C. 
A.I11., 116 F.2d 690, modified on 
other grounds 62 S.Ct. 467, 315 U. 
S. 60, 86 L.Bd. 680, rehearing de¬ 
nied 62 S.Ct. 629, 315 U.S. 827, 86 
L.Ed. 1222, rehearing denied 62 S. 
Ct. 637, 315 U.S. 827, 86 L.Bd. 1222. 

U. S. V. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Ed. 643. 

Ala.—^Kervin v. State, 48 So.2d 204, 
254 Ala. 449—^Louisville & N. R. Co. 

V. Martin, 198 So. 141, 240 Ala. 
124. 

Reeves v. State, 38 So.2d 24, 34 
Ala.App. 186—Cauley v. State, 36 
So.2d 347, 33 Ala.App. 567, certiora¬ 
ri denied 36 So.2d 354. 251 Ala. 163 
—Kornegay v. State, 33 So.2d 405, 
33 Ala.App. 338—Tldmore v. Mills, 
32 So.2d 769, 33 Ala.App. 243, cer¬ 
tiorari denied 32 So.2d 782, 249 
Ala. 648—^Peterson v. State, 27 So. 
2d 27, 32 Ala.App. 439, certiorari 
denied 27 So.2d 30, 248 Ala. 179— 
Pate V. State, 26 So. 2d 214, 32 Ala. 
App. 365—Seals v. State, 194 So. 
677, 29 Ala.App. 164, certiorari de¬ 
nied 194 So. 689, 239 Ala. 244. 

Arlz.—^Brazee v. Morris, 179 P.2d 
442, 65 Ariz. 291. 
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nessM Furthermore, a reasonable latitude must 
be allowed, even though the cross-examiner is un¬ 
able to state to the court what facts a reasonable 
cross-examination might develop.^^ 

A full cross-examination should be permitted^® 
and, under statutes so providing, every party,!^ in¬ 
cluding the state,has a right to a thorough and 
sifting cross-examination of the witnesses called 
against him. The cross-examination should be in 


conformity with well recognized rules of evi¬ 
dence and the scope of cross-examination of wit¬ 
nesses in criminal actions is governed by the same 
rules as in civil actions.^® 

Special applications. The rule of wide latitude in 
cross-examination is especially applicable in the 
cross-examination of a witness of a class whose tes¬ 
timony general experience proves to be unreliable,^! 
or of a witness who is hostile to the cross-examining 


Cal.—^Buchanan v. Nye, 275 P.2d 767, 
128 C.A.2d 682—^Newman v. Los 
Angeles Transit Lines, 262 P.2d 95, 
120 C.A.2d 686—^McDonald v. Price, 
181 P.2d 115, 80 C.A,2d 150—'Peo¬ 
ple v. Zammora, 152 P.2d 180, 66 

C.A.2d 166. 

D.C.—Hockaday v. Red Line, 174 F. 
2d 164, 85 U.S.App.D.a 1, 9 A.L.R. 
2d 601. 

Fla.— Corpus Juris cited in Louette 
V. State, 12 So.2d 168, 174, 162 
Fla. 495. 

Ga.—Crosby v. State, 82 S.E.2d 38, 
90 Ga.App. 63—City of La Grange 

V. Pound, 177 S.E. 762, 60 GaJlpp. 
219. 

Idaho.—State ex rel. Rich v. Dun- 
click, Inc., 286 P.2d 1112, 77 Idaho 
45. 

Ill.—People V. Derrlco, 100 N.E.Sd 
607, 409 Ill. 453—People v. Gam- 
bony. 83 N.E.2d 321, 402 Ill. 74— 
People V. Shines, 68 N.E.2d 911, 
394 Ill. 428—People v. Del Prete, 4 
N.E.2d 484, 364 Ill. 376—^People v. 
Barad, 200 N.B. 858, 362 Ill. 584. 
Ind.—^Vanosdol v. Henderson, 22 N.E, 
2d 812, 216 Ind. 240. 

Iowa.—State v. Sedig, 16 N.W.2d 
247, 235 Iowa 609— Corpus Juris 
cited in Colburn v, Krabill, 3 N.W. 
2d 154, 166, 232 Iowa 290—State v. 
Moore, 251 N.W. 737, 217 Iowa 872. 
Md.—^Apple V. State, 69 A.2d 509, 
190 Md. 661. 

Mo.—Bellovich v. Grlesc, 100 S.W.2d 
2ei—State V. Murphy, 90 S.W.2d 
103, 338 Mo. 291. 

Kearns v. Sparks, App., 260 S. 

W. 2d 363—American Displays v. 

E. T. Swiney Motors, App., 240 S. 
W.2d 732—^Brunskill v. Farabi, 
App., 181 S.W'.2d 649—Hill v. Lan¬ 
dau, App., 126 S.W.2d 616. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont 142—State v. Stevens, 
172 P.2d 299, 119 Mont. 169. 

Neb.—Grandslnger v. State, 73 N.W. 
2d 632, 161 Neb. 419 —Washington 
V. State, 70 N.W.2d 378, 160 Neb. 
385—Rakes v. State, 62 N.W.2d 
273, 158 Neb. 55—Seiner v. State, 
292 N.W. 112, 138 Neb. 130. 

N.J.—State V. Siegler, 97 A.2d 469, 
12 N.J. 620. 

State V. Todaro, 34 A.2d 807, 131 
N.J.Law 59, affirmed 37 A.2d 73, 
131 N.J.Law 430, appeal dismissed 
Todaro v. State, 65 S.Ct 73, 323 U. 
S. 667, 89 DEd, 642—State v. Clof- 


fe. 26 A.2d 57, 128 N.J.Law 342, 
affirmed 32 A.2d 79, 130 N.J.Law 
160—Cristofaro v. Brenfleck, 184 
A. 619, 116 N.J.Law 357. 

Ohio.—White Castle System v. Hunt¬ 
ington Nat. Bank, Columbus, App.. 
43 N.B.2d 737. 

Okl.—Combs v. State, 197 P.2d 524, 
87 Okl.Cr. 283. 

Or.—Watrous v. Salem Brewery 
Ass’n, 49 P.2d 875, 151 Or. 294. 

Pa.—Commonwealth v. Wise, Quar. 
Sess., 67 DaupkCo. 49. 

S.C.—Shockley v. Cox Circus Co., 29 
S.B.2d 491. 204 S.C. 353—^Leevy v. 
North Carolina Mut. Life Ins. Co., 
191 S.E. 811, 184 S.C. Ill—A. M. 
Law & Co. V. Cleveland, 173 S.E. 
688, 172 S.C. 200. 

Tenn.—^Markland v. Blizabethton 
General Hospital. 5 Tenn.App. 519. 

Tex.—^Railway Exp. Agency v. Spain, 
Civ.App.. 249 S.W.2d 644, appeal 
dismissed 265 S.W.2d 509, 152 Tex. 
198—Bayshore Bus Lines v. Coop¬ 
er, Civ.App.. 223 S.W.2d 77, error 
refused no reversible error—^Texas 
Emp. Ins. Ass’n v. Wright, Civ. 
App., 196 S,W.2d 837, error refused 
no reversible error. 

■V^ash.—State v. Jeane, 213 P.2d 633, 
35 Wash.2d 423—^Miller v. Ed¬ 
wards. 171 P.2d 821, 25 Wash.2d 

: 635. 

Vt.—Glass V, Bosworth, 34 A.2d 113, 

I 113 Vt 303. 

70 C.J. p 619 note 69. 

Discretion of trial court see infra § 
404. 

14. Ala.—^Davls v. Reid, 88 So.2d 
857, 264 Ala. 560. 

Seals V. State, 194 So. 677, 29 
Ala.App. 154, certiorari denied 194 
So. 687, 239 Ala. 244. 

D.C.—Grober v. Capital Transit Co., 
D.C., 119 F.Supp. 100. 

S.C.—State V. Fuller, 87 S.E.2d 287, 
227 S.C. 138. 

70 C.J, p 620 note 63. 

Extent of examination In general 
see supra § 317. 

15. IT.S.—^Kroger Grocery & Baking 
Co. V. Stewart, C.CwA.Mo., 164 F.2d 
841. 

—State V. Thompson, 280 S.W.2d 
838 

Ohio.—^Pawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C. I. O., App., 
92 N.E.2d 431, appeal dismissed 93 
N.B.2d 480, 164 Ohio St 206. 
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Object of cross-examination and 
statement thereof in general see 
supra § 372. 

16. Mich.—City of Detroit v. Po- 
rath, 260 N.W. 114, 271 Mich. 42. 

H.T.—City Bank Farmers Trust Co. 
V. Ferrara. 160 N.Y.S.2d 71, 3 A.D. 
2 d 252, amended on other grounds 
162 N.Y.S.2d 943. 

20'.C.—^Yadkin Valley Motor Co. v. 
Home Ins. Co. of New York, 16 S. 
B.2d 847, 220 N.C. 168. 

Tex.—Corpus Juris cited is. Houston 
Life Ins. Co. v. Dabbs, Clv.App., 
95 S.W.2d 484, modified on other 
grounds 125 S.W.2d 1041, 132 Tex. 
566. 

70 C.J. p 620 note 60. 

17. Ala.—Noble V. State, 45 So.2d 
857, 253 Ala. 519. 

Ison V. State, 39 So.2d 247, 34 
Ala.App. 263, certiorari denied 39 
So.2d 249, 262 Ala. 25—Sowell v. 
State. 199 So. 900, 30 Ala.App. 18. 
Ga.—^Frady v. State, 90 S.E.2d 664, 
212 Ga. 84—Pulliam v. State, 28 S. 
B.2d 139, 196 Ga. 782--Cllfton v. 
State, 2 S.B.2d 102, 187 Ga. 502. 

Hamilton v. State, 86 S.E.2d 496, 
91 Ga.App. 295—Crosby v. State, 
82 S.B.2d 38, 90 Ga.App. 63—Griffin 
V. State, 69 S.E.2d 665. 85 Ga.App. 
502—Weldon v. State, 66 S.E.2d 
! 920, 84 Ga.App, 634—^Pan-Ameri¬ 

can Wall Paper & Paint Co. v. Tu¬ 
dor, 69 S.B.2d 12, 81 Ga.App. 417— 
Smith V. Davis, 46 S.E.2d 237, 76 
Ga.App. 164—Simmons v. State, 32 
S.E.2d 842, 72 Ga.App. 16—^Aycock 
V. State. 10 S.E.2d 84, 62 Ga.App. 
812—^Burch v. Wade, 198 S.E. 563, 
56 Ga.App. 385—Elliott v. Georgia 
Power Co.. 197 S.E. 914, 58 Ga.App. 
151—Clacktim v. State, 189 S.E. 
397, 65 Ga.App. 44—Williamson, 
Inman & Co. v. Thompson, 179 S. 
E. 289, 50 Ga.App. 664. 

70 C.J. p 620 note 61. 

18. Ala.—^Yates v. State, 17 So.2d 
694, 31 Ala.App. 404. 

Ga.—Kimbrell v. State, 195 S.B. 460, 
67 Ga.App. 294. 

18- Mont—State v. McConville. 209 
P. 987, 64 Mont. 302. 

70 C.J. P 620 note 62. 

sa Utah.—State v. Murphy, 68 P. 
2d 188, 92 Utah 382. 

21 . Or.—State v, Mah Jim, 10 P. 
306,13 Or. 235. 
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party,22 or is in the employ of the opposite party,22 
or who is interested in the litigation^^ and is prac¬ 
tically the only person who has first-hand knowl¬ 
edge of the occurrence in question,25 or who is a 
party testifying in his own behalf, as discussed 
infra § 399. 

The rule is also especially applicable whenever a 
fiduciary relationship exists,26 where the adverse 
witness’ testimony is in the nature of an opinion,^? 
or the witness is examined hypothetically,28 where 
the testimony of the witnesses is sharply conflict¬ 
ing,29 where testimony is in many respects vague 
and unsatisfactory,26 where it appears that the 
various contentions are improbable and open to sus¬ 
picion,2i or in a grave criminal case,22 as where in 
a criminal case the guilt of accused depends on the 
uncorroborated evidence of the prosecuting wit- 
iiess,2S or where the liberty of the cross-examiner 
is at stake and the witness has little, if any, regard 
for the sanctity of an oath,2^ or in a case where 
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fraud is alleged, as discussed infra § 389. Further¬ 
more, the rule has been applied in various proceed¬ 
ings before administrative tribunals.25 

b. Restrictions or Extensions of Scope in Gen¬ 
eral 

Although any undue restriction or limitation on the 
scope and extent of the cross-examination Is error, the 
scope thereof should not be extended beyond fair and 
reasonable limits. 

In accordance with the rule permitting a wide 
latitude in the cross-examination of a witness, the 
trial court in the exercise of its discretion as to the 
scope and extent of cross-examination should en¬ 
deavor to extend, rather than restrict, such lati¬ 
tude ;26 and, accordingly, the cross-examination 
should not be unduly restricted or limited,27 even 
for the sake of expedition ;28 and any undue re¬ 
striction or limitation on the scope and extent of 
the cross-examination is improper.29 


Cross-examination as to credibility 
generally see infra §§ 483-488. 

Private police and detective* 

Common experience teaches that 
testimony of private police and de¬ 
tectives acting in course of their 
private employment, especially when 
uncorroborated, is open to the sus¬ 
picion of bias and their cross-exam¬ 
ination should not be curtailed sum¬ 
marily, especially when it has a di¬ 
rect bearing on the substantial is¬ 
sues of the case. 

U.S.—District of Columbia v. Claw- 
ans, App.D.C„ 57 S.Ct, 660, 300 V. 
S. 617, 81 L..Ed. 843. 

22. Ill.—Consolidated Coal Co. v. 
Senlger, 63 N.B. 733, 179 Ill, 370. 

Pa.—^Drulyk v. Woltz, Com.Pl., 28 
Del.Co. 318. 

70 C.J. P 620 note 66. 
Cross-examination of own and copar¬ 
ties' witness in general see supra 
6 368. 

23. Pla.—Florida Bast Coast Ry. 
Co. V. Carter, 65 So. 254, 67 Pla. 
335, Ann.Cas.l916B 1299. 

70 C.J. P 620 note 67. 

24. IlL—L Felsenthal Co. v. 
Northern Assur. Co., Limited, of 
London, 120 N.B. 268, 284 IlL 343, 
I A.L.R. 602. 

70 C.J. P 620 note 68. 
Cross-examination as to interest see 
Infra §S 559-663. 

85. Iowa.—Jones v. Lozier, 191 N. 
W. 108, 195 Iowa 365. 

jUlbi witnasv 

Ill.—People V. Derrico, lOO N.B.2d 
607, 409 Ill. 453. 

83. N.J.—^In re Perrone's Estate, 76 
A.2d 618, 5 N.J. 614. 


27. Neb.—Schrandt v. Young, 86 N. 
W. 1085, 62 Neb. 254. 

70 C.J. p 620 note 71. 

Admissibility of opinion evidence 
generally see Evidence §§ 438-675. 
Cross-examination of: 

Expert witness see Evidence § 660. 
Ordinary witness as to opinion 
generally see Evidence § 648. 
Witness In criminal action as to 
opinion generally see Criminal 
l^w § 881. 

28. 111.—^Moennich v. City of Chica¬ 
go, 147 IlLApp. 653. 

Hypothetical questions on examina¬ 
tion of expert witness generally 
see Evidence § 551. 

29. Gal.—^People v. Flores, 59 P.2d 
617, 16 C.A.2d 385. 

Minn,—State v. Morgan, 61 N.W.2d 
61, 236 Minn. 388. 

70 C.J. p 621 note 73. 

30. D.C.—Settles v. Bonuso, Mun. 
App., 69 A.2d 816. 

31. CaL—People v. Flores, 59 P.2d 
617, 16 C.A,2d 385. 

70 C.J. p 621 note 74. 

Testiinoiiy of child 
Where contradiction or apparent 
misunderstanding arises or discrep¬ 
ancies appear by reason of testimo¬ 
ny of others, counsel may seek priv¬ 
ilege of making searching examina¬ 
tion of child of eight. 

Me.—State v. Dorathy, 170 A, 506, 
132 Me. 291. 

32. Cal.—People v. Goldberg, 242 P. 
2d 116, 110 C.A.2d 17. 

70 C.J. p 621 note 75. 

33. Minn.—State v. Morgan, 51 N. 
W.2d 61, 235 Minn. 388. 

70 C.J. p 621 note 76. 
Cross-examination of prosecuting 
I witness generally see infra S 40L 
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34. Iowa.—State v. Cotton, 83 N.W. 
2d 880, 240 Iowa 609. 

35. Proceedings under sexual psy- 
chopath act 

N.H.—In re Mundy, 85 A.2d 371, 97 
N.H. 239. 

Tax abatement proceedings 
Mass.—City of Revere v. Revere 
Const. Co., 189 N.E. 73, 285 Mass. 
243. 

33. CaL—People v. Zammora, 162 
P.2d 180, 66 C.A2d 166. 

Conn.—^Fahey v. Clark, 3 A.2d 313^ 
125 Conn. 44, 120 A.L.R. 617. 
Mont—State v. Ritz, 211 P. 298, 65 
Mont. 180. 

37. CaL—People v. Zammora, 152 
P.2d 180, 66 C.A.2d 166. 

Ga.—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44. 

Mich.—Davidson v. Young, 287 N.W. 

459, 290 Mich. 266. 

70 C.J. p 621 note 81. 

Abridgment or curtailment of right 
to cross-examine generally see su¬ 
pra § 368. 

38. Ark.—^Trammell v. State, 97 S.W. 
2d 902, 193 Ark. 21. 

39. U.S.—IMstrict of Columbia v. 
Clawans, App.D.C., 57 S.Ct 660, 300 
U.S. 617, 81 L.Bd. 843. 

Dickson V. U. S., C.A.C 0 I 0 ., 182 
F.2d 131. 

Conn.—^Pahey v. Clark, 3 A.2d 313, 
125 Conn. 44. 120 A.L.R. 617. 
D.C.—Lindsey v. U. S., 183 F.2d 368, 
77 U.S.App.D.a 1. 

Ga.—^Rabun v. Wynn, 70 S.E.2d 746, 
209 Ga. 80. 

Ledford V. State, 80 S.E.2d 828, 
89 Ga.App. 683. 

Mo.—State V. Thompson, 280 S.W. 
2d 834 
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This does not mean, however, that an imlimited 
cross-examination may be permitted,^® and as it is 
the duty of the trial judge to restrict the cross-ex¬ 
amination of vritnesses to reasonable limitations, 
the court should not hesitate to prevent abuses in 
cross-examination to whatever extent necessary.*^- 
Accordingly, the scope of the cross-examination 
should not be extended or permitted beyond what 
would be fair and reasonable limits,^* in view of 
the rules relating to proper matters on cross ex¬ 
amination, as discussed infra § 378, or proper con¬ 
duct thereof, infra §§ 402-416. Mere doubts as to 
the propriety of the extent of a cross-examination 
in a criminal case should be resolved in favor of 
the cross-examination.** 

c. Competency of Testimony 

A party cannot Introduce Incompetent evidence in 


cross-examining his adversary’s wltnew and, »»J gen- 
eral rule, cross-examination calling for hearsay testimony 




Although a party cannot introduce incompetent 
evidence in cross-examining his adversary’s wit- 
ness,45 he is entitled to cross-examine a witness of¬ 
fered by the opposite part}’, .on any relevant or ma¬ 
terial matter, although such cross-examination may 
prove to be prejudicial to the party offering the 
witness, in the sense that it tends to injure or im- 
pair.46 As a general rule, cross-examination calling 
for hearsay testimony should not be allowed,** < al¬ 
though it has been held that the mere fact that testi¬ 
mony elicited on cross-examination is not covered by 
the pleadings and is hearsay does not necessaril} 

require its exclusion.^® 


Ohio.—White Castle System v. Hunt¬ 
ington Nat. Bank, Columbus, App.. 
43 N.B.2d 737. 

70 C.J. P 621 note 82. 
Cb? 088 >- 62 » 2 iiittatloa held iaapropeily 
restirioted 

U.S.—^Tivoli Realty, Inc. v. Para¬ 
mount Pictures, Inc., C.ATeXi, 209 
F.2d 41—^New Tork Alaska Gold 
Dredging Co. v. Walbridge, C.C.A, 
Alaska, 76 F.2d 665. 

Ala.—^Browning v. State, 18 So.2d 54, 
81 Ala.App. 187. 

N.J.—^Kimpel v. Moon, 174 A. 209, 
118 N.J.Daw 220. 

N.T.—^People V, Adler, 80 N.T.S.2d 
210, 274 App.Div, 820—Sees v. 

Massachusetts Bonding & Insur¬ 
ance Co., 277 N.T.S. 198. 243 App. 
Div. 400. 

70 C.J. p 621 note 82 [a]. 
OxoBS-examlxiatioiL held not impropo 
erly restricted 

U.S.—Bernstein v. U. S., C.AFla., 234 
F.2d 476—^McKenna v. V. S., C.A 
Minn., 232 F.2d 431 —Blumberg v. 

U. S., C.A.Fla, 222 F.2d 496—XJ. S. 

V. Thayer, C.AWls., 209 F.2d 634. 
Cal.—^People v. King, 85 P.2d 928, 

80 C.A.2d 186. 

Ill. —^Department of Public Works 
and BuUdings v. Pellinl, 131 N.E. 
2d 65, 7 I11.2d 367—People v. Fllas, 
15 N.E.2d 496, 369 IlL 61. 

Iowa.—State v. Brewer, 264 N.W. 
884, 218 Iowa 1287. 

jTnj } —State V. Zakoura, 68 P.2d 11, 
154 Kan. 804. 

Mont.—State v. Stevens, 172 P.2d 
299, 119 Mont 169. 

Pa.—Commonwealth v. Roberts, O. & 
T., 44 Duz.Leg.Reg. 176. 

40. D.S.—D. S. V. Kretske, C-AIll., 
220 F.2d 786, reversed on other 
grounds 76 S.Ct 61, 350 U.S. 807, 
100 L.Ed. 725. 

Ga.—^inamons v. State, 32 S.E.2d 
842, 72 Ga.App. 16—Hyde v. State. 
29 SJBS.2d 820, 70 Ga.App. 828, fol¬ 


lowed in 29 S.B.2d 824, 70 Ga.App. 
829—Cameron v. State, 18 S.B.2d 
16, 66 GaApp. 414. 

Mont—State v. Stevens, 172 P.2d 
299, 119 Mont 169. 

70 C.J. P 621 note 83. 

4 D Cal.—^People v. Spreckels, 270 P. 
2d 513. 126 C.A.2d 507, certiorari 
denied Spreckels v. People of State 
of Cal., 76 S.Ct. 48, 348 U.S. 836. 
99 L.Ed. 660—People v. Navarro. 
27 P.2d 662, 136 C.A. 535. 

4SU Ill.—^People V. Jackymiak, 46 N. 
E.2d 60, 381 Ill. 528. 

43. U.S,—District of Columbia v. 
Clawans, App.D.C., 67 S.Ct, 660, 
300 U,S. 617, 81 D.Bd. 843. 

Cal.—^People v. Serpa, 164 P.2d 6, 67 
C.A2d 327. 

HI.— ^People V. Shelton, 67 N.E.2d 
473, 388 Ill. 66—People v. Moran, 
38 N.B.2d 760, 378 Ill. 461. certio¬ 
rari denied Parker v. People of 
State of Illinois, 62 S.Ct. 945, 316 
U.S. 666, 86 D.Bd. 1741. rehearing 
denied 62 S.Ct 1041, 316 U.S. 709. 
86 DEd. 1776. 

Md.—Apple V, State, 59 A.2d 509, 190 
Md. 661. 

N.T.—^Friedel v. Board of Regents 
of University of N. T., 73 N.R2d 
546, 296 N.Y. 847, motion granted 
74 N.B.2d 667, 297 N.T. 685. 

Or._Watrous v. Salem Brewery 

Ass’n, 49 P.2d 375, 151 Or. 294. 

70 C.J. P 621 note 86. 

IKattem considered 

Nature and character of investiga¬ 
tion, subject under consideration, 
and witnesses' demeanor enter large¬ 
ly into determination by court of 
proper limits of cross-examination. 
Pa.—^In re Pusey’s Estate, 184 A 
844, 321 Pa. 248, certiorari denied 
Lavely v. Toung Women's Chris¬ 
tian Ass'n of Pittsburgh, 57 S.Ct. 
36, 299 U.S. 572, 81 L.Ed. 422, re¬ 
hearing denied 67 S.Ct. 114, 299 U. 
S. 621. 81 L.Bd. 468. 
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Bight of oross-exaaninatioii held not 
TULduly eaEtended 

Ala.—Reynolds v. States 26 So.2d 
626, 82 Ala.App. 418. 

Pa.—In re Pusey's Estate, 184 A. 
844. 321 Pa. 248. certiorari denied 
Lavely v. Toung Women’s Chris¬ 
tian Ass’n of Pittsburgh, 57 S.Ct. 
36, 299 U.S. 572, 81 L.Ed. 422. re¬ 
hearing denied 67 S.Ct. 114, 299 U- 
S. 621, 81 L-Ed. 468. 

44. La.—State v. Bertrand. 119 So- 
261. 167 La. 373. 

45 . U.S.—^London Guarantee & Acc, 
Co. V. Woelfle, C.C.AMo., 83 F.2d 
325—Mltrovich v. U. S., C.C.AOr., 
15 P. 2 d 163. 

Ala.—Kornegay v. State, 33 So.2d 
405, 83 Ala.App. 338. 

Cal.—^Buchanan v. Nye, 275 P.2d 767, 
128 C.A2d 582. 

Pa.—Commonwealth v. Pasco, Quar. 
Sess., 26 Wash,Co. 140. 

*pex._^Texas Emp. Ins. Ass'n v. 

Wright, Civ.App., 196 S.W.2d 837, 
error refused no reversible error. 
70 C.J. P 622 note 92. 

40 , Ga.—Pan-American Wall Paper 
& Paint Co. v. Tudor, 69 S.B.2d 12, 
81 Ga.App. 417—^Ludwig v. J. J. 
Newberry Co., 62 S.E.2d 485, 78 
Ga.App. 871. 

47. Tex.—Corpus JUxis dted ia 
Texas Emp. Ins. Ass'n v. Wright, 
CivApp.. 196 S.W.2d 837, 839, re¬ 
fused no reversible error. 

70 C.J. P 622 note 93. 

Hearsay testimony generally see Ev¬ 
idence §§ 192-210. 

QuestioiLS held properly excluded 
Aifiu—Bennett v. State, 18 So.2d 291, 
31 AlaApp. 435, followed In Scog¬ 
gins v. State, 18 So.2d 293, 31 Ala. 
App. 438. 

Cal.—People v. Arbaugh, 187 P.2d 
866 , 82 C.A2d 971. 

Mich.—Gilchrist v. Gilchrist, 52 N, 

W.2d 681, 833 Mich. 276. 

48. U.S,— Bogga V. Bright, D.C.VA, 
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The admissibility of testimony on the cross-exami¬ 
nation of a witness is not to be determined by its 
weight or probative force, but by its competency 
and it has been held that, where the testimony of 
the parties is conflicting, any pertinent evidence 
having a bearing on the probability of one story or 
the other, tending to aid in ascertaining the truth, 
is competent on cross-examination,^® and that, al¬ 
though the facts elicited by a question on cross- 
examination may not have been admissible as inde¬ 
pendent evidence, the question may be proper in ex¬ 
planation or rebuttal of the witness* statement on 
his direct examination.^^ 

§ 378. Matters Proper or Improper on Cross- 

Examination 

a. Matters proper in general 

b. Matter improper in general 

a. Matters Proper in General 

As a general rule, within the discretion of the court, 
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matters relating to the issues or to transactions perti¬ 
nent to the issues, and which tend to elucidate, modify, 
explain, contradict, or rebut testimony given in chief by 
the witness, are a proper subject of cross-examination. 

Cross-examination of a witness should be con¬ 
fined to matters relating to the issues or to transac¬ 
tions pertinent to the issues,^^ but subject to the 
exercise of a sound discretion on the part of the 
trial court in admitting or excluding cross-examina¬ 
tion, as discussed infra § 404, the latitude permissible 
in cross-examination extends ordinarily to any mat¬ 
ter which is favorable to the cross-examiner and 
tends to discredit or rebut the opposing party's 
claim or theory,®^ and which tends to enlighten the 
jury on any of the issues in controversy.®^ 

As a general rule, any matter is a proper subject 
of cross-examination which is responsive to testi¬ 
mony given on direct examination,®® or which is ma¬ 
terial or relevant thereto,®® and which tends to 


222 P. 714, reversed on other 
grounds Higginbotham v. Boggs, 
284 F. 253, 148 C.C.A. 166. 

Cross-examination as to irrelevant 
or Immaterial matters generally 
see infra § 386. 

49. XJ.S.—Hrling v. Pink, C.C.A.Pa.. 
141 P.2d 68. 

Tex.—Ft Worth & P. C. By. Co. v. 
Yantis, Civ.App., 185 S.W, 969. 

As to relevancy of testimony see in¬ 
fra § 386. 

Competency of testimony generally 
see Evidence §§ 186-189. 

Cross-examination as to competency 
of witness see infra § 378. 

GO» Mich.—^Port Huron Engine & 
Thresher Co. v. Bloom, 149 N.W. 
1056, 183 Mich. 180. 

Bl. Ala.—^Middleton v. Western Un¬ 
ion Telegraph Co., 72 So. 648, 197 
Ala. 243. 

53. N.J.—Kiernan v. Mauer, 80 A,2d 
116, 13 N.J.Super. 18. 

S.C.—Schreiberg v. Southern Coat¬ 
ings & Chemical Co., 97 S.B,2d 214 
—State v. Burnett, 85 S.E.2d 744, 
226 S.C. 421—State v. Maxey, 62 
S.E.2d 100, 218 S.C. 106. 

70 C.J. p 622 note 96. 

53. Kan.—^Polley v. Kansas City Oil 
Co., 131 P. 677, 89 Kan. 272. 

70 C.J. p 622 note 99. 

Examlnatloii held proper 

Ala.—^Davls v. Radney, 38 So.2d 867, 
251 Ala. 629. 

Sparks v. State, 27 So.2d 508, 32 
Ala.App. 460, certiorari denied 27 
So.2d 610, 248 Ala. 360. 

Colo.—United Oil Co. v. Miller, 73 
P. 627, 19 ColoApp. 46. 

Conn.—^French v. French, 66 A. 2d 
714, 135 Conn. 542—Sosnowaki v. 
lionox, 68 A.2d 888, 133 Conn. 624. 


Pa.—Commonwealth v. Morrison, 43 i 

A. 2d 400, 167 Pa.Super. 366. 

S.C.—^Toung V. Parker, 77 S.E.2d 288, | 
244 S.C. 35—Neese v. Toms, 12 S. 

B. 2d 859. 196 S.C. 67. 

Tenn.—Hager v. Hager, 66 S.W.2d 
250, 17 Tenn.App. 143. 

Tex.—^Browning v. Nesting, Civ. 
App., 219 S.w.2d 712, refused no 
reversible error—Tolivar v.! 

Howth. Civ.App., 100 S.W.2d 1090. 

Randel v. State, 219 S.W.2d 689, 
163 Tex.Cr. 282—^Norwood v. State, 
120 S.W.2d 806, 136 Tex,Cr. 406— 
Arp V. State, 70 S.W.2d 997, 126 
Tex.Cr. 229—Gray v. State, 65 S. 
W.2d 319, 124 Tex.Cr. 682. 

Utah.—Spencer v. Santa Fe Trail 
Transp. Co., 151 P.2d 461, 107 Utah 
10 . 

Wash.—State v. Hall, 66 P.2d 716, 
185 Wash. 685. 

XiLVolTUitary confession 

Where officers testified to alleged 
confessions, and it appeared that 
officers confronted defendants with 
certain participant in alleged offense, 
who made axjcusatory statements, ex¬ 
cluding cross-examiner's question 
asking officer whether, when he 
questioned such participant, he 
stepped on his foot and twisted his 
arm, was error, defendants’ counsel 
being entitled to inquire into any 
means used by officers to wring In¬ 
voluntary confession from defend¬ 
ants. 

Cal.—People v. Flores, 59 P.2d 517, 
16 C.A.2d 385. 

Conlllot in testimoiiy of parties’ wit¬ 
nesses 

Where testimony by defendant’s 
witnesses is in direct conflict with 
testimony of plaintiff’s witnesses, 
plaintiff’s counsel may cross-exam¬ 
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ine defendant’s witnesses on theory 
that plaintiff’s version is true and 
defendant’s witnesses are mistaken 
or untruthful. 

Ala.—^Birmingham Elec. Co. v. Da¬ 
vis, 13 So.2d 888, 244 Ala. 338. 

54. Mich.—City of Detroit v. Po- 
rath, 260 N.W. 114, 271 Mich. 42. 

70 C.J. p 623 note 1. 

55. Mo.—^Nelson v. Wabash R. Co., 
App., 194 S.W.2d 726. 

N.H—Flssette v. Boston & Maine 
R. R., 96 A.2d 303, 98 N.H. 136. 
N.J.—^Kiernan v. Mauer, 80 A. 2d 116, 
13 N.J.Super. 18. 

Okl.—Sheppard v. Gaddy, 216 P.2d 
827, 202 Okl. 489—Key v. British 
Am. Oil Producing Co., 167 P.2d 
667, 196 Okl. 663—Town of Senti¬ 
nel v. Riley, 43 P.2d 742, 171 Okl. 
533. 

Pa.—Norvidas v. Metropolitan Life 
Ins. Co., Com.Pl., 6 Sch.Reg. 292. 

70 C.J. p 623 note 2. 

66. U.S.—^Touhy v. U. S., C.C.A. 
Minn., 88 P.2d 930. 

Ala.—Seals v. State, 194 So. 677, 29 
Ala.App. 154, certiorari denied 194 
So. 687, 239 Alcu 244—May v. Lew¬ 
is, 184 So. 203, 28 Ala.App. 330, 
certiorari denied 184 So. 204, 236 
Ala. 684. 

Cal.—Clay v. Lagiss, 299 P.2d 1026, 
143 CJL2d 441—^Laursen v. Tide¬ 
water Associated Oil Co., 268 P.2d 
104, 123 C.A.2d 813. 

Conn.—^Altiere v. Peattie Motors, 185 
A. 76, 121 Conn. 316. 

Iowa.—^West Branch State Bank v. 
Farmers Union Exchange, 268 N. 
W. 165, 221 Iowa 1382. 

La.—State v. Mastricovo, 59 So.2d 
403, 221 lA. 312. 
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elucidate, modify, explain, contradict, or rebut testi¬ 
mony given in chief by the witness.®^ Likewise, 
anything within the witness’ knowledge tending to 
qualify, destroy, or rebut the evidence on direct 
examination is admissible on cross-examination,®® 
although, strictly speaking, the circumstances within 
the witness’ knowledge constitute new matter and 
are a part of the cross-examiner’s own case.®* 


Cross-examination also, may properly embrace 
any matter germane to the direct examination, quali¬ 
fying or destroying it, or tending to develop facts 
which may have been improperly suppressed or 
ignored by the adverse party,®® and a witness may 
be cross-examined not only as to his testimony in 
chief, but also as to all matters within his knowle^e, 
pertinent or material to the controversy.®! 


K.X—Brogran v. Passaic Daily News, 
123 A.2d 473, 22 N.J. 139. 

State V. Sandore, 124 A. 528, 100 
N.J.Law 187, 1 N.J.Misc. 537. 
Ohio.—^Frey v. E. G. Buchseib, Inc., 
App., 33 N.E.2d 862. 

Va.—Bailey v. Commonwealth, 71 S. 
E.2d 368, 193 Va. 814, certiorari de¬ 
nied 73 S.Ct. 186, 344 U.S. 886, 97 
L..Bd. 686. 

Wash.—State v. Taylor, 238 P.2d 
1189, 39 Wash.2d 751—Kellerher v. 
Porter, 189 P.2d 223, 29 Wash,2d 
650—Jones v. Northern Pac. By* 
Co., 100 P.2d 20, 3 Wash.2d 134. 


Kan.—State v. Post, 30 P.2d 1089, 
139 Kan. 345. 

Ky.—^Barney v. Commonwealth, 80 S. 

W.2d 613, 258 Ky. 432. 

Md.—Baltimore & O. R. Co. v. State, 
for Use of Carbone, 181 A. 830, 169 
Md. 345. 

Mich.—^Meloche v. Flowers, Inc., 265 
N.W. 309, 274 Mich. 385. 

Minn.—^Harris v. Breezy Point Lodge, 
Inc., 56 N.W.2d 655, 238 Minn. 322. 
Mo.—v. Muehlebach, 95 S. 

W.2d 808, 231 Mo.App. 72. 

NT.D.—Smith v. Knutson, 47 N.W.2d 
637, 78 N.D. 43. 


57. U.S.—^Tabbah v. U. S., C.A.Tex., 
217 P.2d 528—Jones v. Weaver, C. 
C.AAriz., 123 F.2d 403—Hewitt v. 

U. S., C.C.A.MO., 110 F.2d 1, cer¬ 
tiorari denied 60 S.Ct. 1089, 310 U. 

S. 641, 84 L..Bd. 1409 —Mullaney v. 
U. S., C.C.A.Mont., 82 P.2d 638. 

Burch V. Reading Co., D.CPa., 
140 F.Supp. 136—Carter Oil Co. v. 
McQuigg, D.C.I11., 27 F.Supp. 182, 
affirmed, C.C.A., 112 P.2d 276, 

^la.—Sauls V. Hand, 7 So.2d 762, 242 
Ala. 643. 

Cal.—^People v. Dotson, 299 P.2d 875, 
46 C.2d 891—People v. Kynette, 
104 P.2d 794, 15 C,2d 731, certiora¬ 
ri denied Kynette v. People of 
State of California, 61 S.Ct. 806, 
312 U.S. 703, 86 L.Bd, 1136. 

People V. Ormes, 198 P.2d 690, 88 
C.A 2d 353—Raisch v. Monterey 
County, 35 P.2d 687, 140 C,A. 627 
_^People V. Haydon, 123 P. 1102, 18 

C. A. 543, rehearing denied 123 P. 
1114, 18 C.A. 643. 

People V. Pakcholan, 250 P.2d 
767, 114 C.A.2d Supp. 831. 
p.C.—^Atlantic Greyhound Lines v. 
Isabelle, 157 F.2d 260, 81 U.S.App. 

D. C. 221—^Ewing v. U. S., 135 F. 

2d 633, 77 U.S.App.D.C. 14, certio 
ran denied 63 S.Ct, 829, 318 U.S. 
776 87 L.Ed. 1146, rehearing de¬ 

nied 63 S.Ct. 991, 318 U.S. 803, 87 
LEd. 1167 —Mintz v. Premier Cab 
Ass’n, 127 F.2d 744, 76 U.S.App.D. 
C 389 

Ga.—Elliot V. Georgia Power Co., 197 
S.B. 914, 68 Ga.App. 161 —American 
Fidelity & Casualty Co. v. McWil¬ 
liams, 191 S.B. 191, 66 Ga.App. 658. 

Ill. _^People V. Montana, 44 N.E.2d 

569 380 Ill. 696—People v. Del 

Prete, 4 N.E.2d 484, 364 HI. 876. 

Hanz V. Yaschenko, 67 N.E.2d 
891, 329 I11.APP. 274. 

Iowa.— Oorpus Juris cited in State v, 
Bbelsheiser, 48 N.W.2d 706, 709, 
242 Iowa 49. 


Okl.—Sheppard v. Gaddy, 215 P.2d 
827, 202 Okl. 489—Key v. British 
Am. Oil Producing Co., 167 P.2d 
667 196 Okl. 663—Town of Senti¬ 
nel V. Riley, 43 P.2d 742, 171 Okl. 
533. 

Or._^Fisher v. Ochoco Lumber Co., 

173 P.2d 298, 179 Or. 624. 

1 ^. 1 .—State V. Prescott, 40 A.2d 721, 
*70 R.I. 403. 

S.C.—Robinson v. Duke Power Co., 

48 S.B.2d 808, 213 S.C. 186. 

Tex._^Dallas Ry. & Terminal Co.^ v. 

Farnsworth, Civ,App., 221 S.'W.2d 
981, reversed on other grounds 227 
S.W.2d 1017, 148 Tex. 584—^Pow¬ 
ell V. Danclger Oil & Refining Co. 
of Texas, Civ.App., 134 S.W.2d 493, 
reversed on other grounds Dan¬ 
clger Oil & Refining Co. of Texas v. 
Powell, 154 S.W.2d 632, 137 Tex. 
484. 137 A,L.R, 408 —Tolivar v. 
Howth, Clv.App.. 100 S.W.2d 1090— 
Texas Employers Ins. Ass'n v. Mc- 
Norton, Civ.App., 92 S.W.2d 562, ex^ 
ror dismissed 122 S.W.2d 1043, 132 
Tex 168. 

Barrow v. State. 72 S.W.2d 594. 
126 Tex.Cr. 604 —Williams v. State, 
69 S.W.2d 759, 126 Tex.Cr. 43. 
Utah.—Malla for Use and Benefit of 
Creditors of North Sanpete Bank 
V Seeley, 67 P,2d 357, 89 Utah 262 
-Ijenson v. S. H, Kress & Co., 49 
P.2d 958, 87 Utah 434. 

Wash.—State v. Hunter. 48 P.2d 262, 
183 Wash. 143—^Bown v. City of 
Tacoma. 27 P.2d 711, 175 Wash. 
414. 

^is.—state V. Kopacka, 50 N.W.2d 
917, 260 Wis. 605. 

70 C.J. P 623 note 3. 

Cross-examination as to matters: 
Bearing on credibility generally 
see infra §§ 483-488. 

Connected with matters introduced 
on direct examination see infra 
$ 393. 


58. U.S.—^Banning v. U. S., C.C.A. 
Mich., 130 P.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 556. _ 

U. S. V. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A, 196 F.2d 
276, 33 AL.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Ed. 643. 

Cal.—^People v. Dotson, 299 P.2d 875, 
46 C.2d 891. 

Md.—^Baltimore & O. R. Co. v. State, 
for Use of Carbone, 181 A 830, 
169 Md. 345. 

Mo.—Hutchison v. Moerschel Prod¬ 
ucts Co., 133 S.W.2d 701, 234 Mo. 
App. 618—Federal Chemical Co. v. 
Farmers Produce Exchange, App., 
123 S.W.2d 612. 

Neb.—^Zimmerman v. Lindblad, 48 N. 
W.2d 415, 154 Neb. 453. 

Pa.—^Murphy v. Wolverine Express, 
38 A2d 511, 155 Pa.Super. 125. 

Turkington v. Jones, Com.Pl., 28 
Del.Co. 256. 

Tex.—City of Corpus Christ! v. Mc- 
Carver, Civ.App., 253 S.W.2d 466. 

Ya.—City of Portsmouth v. Culpep¬ 
per, 64 S.B.2d 799, 192 Va. 362. 

70 C.J. P 625 note 5. 

59. U.S.—^Banning v. U. S., C.C.A 
Mich., 130 F.2d 830, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 556. 

Pa.—Turkington v. Jones, Com.Pi., 
28 Del.Co. 256. 


ea U.S.—Cleland v. Peters, D.C.Pa., 
73 F.Supp. 769. 

Pa.—Short v. Allegheny Trust Co., 
198 A 793. 330 Pa. 55—Conley v. 
Mervis, 188 A 350, 324 Pa. 577, 
108 A.L.R. 160. 

Murphy v. Wolverine Express, 38 
A.2d 611, 155 Pa.Super. 125—^De 
Rose V. Metropolitan Life Ins. Co., 
200 A 888, 132 Pa.Super. 212. 

Pa.—^Turkington v. Jones, Com.Pl., 
28 Del.Co. 256. 

6L Ala.—General Accident, Fire & 
Life Assur. Corporation v. Jordan, 
161 So. 240, 230 Ala. 407. 

Xriz .—State v. Thomas, 290 P.2d 470, 
79 Ariz. 355—Podol v. Jacobs, 173 
P.2d 758, 66 Ariz. 60. 

Ga.—^Frady v. State, 90 S.B.2d 664, 
212 Ga. 84. 

Crosby v. State, 82 S.B.2d 38, 90 
Ga.App. 63 —Ledford v. State, 80 
S.B.2d 828, 89 GaApp. 683—Owens 
V. Shugart, 6 S.E.2d 121, 61 Ga. 
App. 177—^McGlnty v. State, 2 S.B. 
2d 134, 69 Ga.App. 676—Burch v. 
Wade, 198 S.B. 663, 66 Ga.App. 385. 
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§ 378 WITNESSES 

It is proper, on cross-examination, to show that 
the testimony given on direct examination was in¬ 
competent,6^ or to inquire as to whether the witness 
understood the meaning of a question put to him 
on his examination in chief,or to inquire about 
the correctness of an exhibit,®^ or about the owner¬ 
ship or interest in property,65 and any question tend¬ 
ing to show that the real import of the testimony of 
a witness in chief is materially different from its 
original aspect is within the range of legitimate 
cross-examination.®® It is no objection to cross- 
examination on matters brought out on the direct 
examination that the witness’ answers may affect his 
credibility and character,®*^ or that it may bring 
to light the criminal conduct of the witness, when 
it is relevant to the subject matter of the direct ex¬ 
amination.®® 

Similar circumstances or occurrences. A witness 
who has testified to certain facts, circumstances, or 
occurrences may be interrogated on cross-examina¬ 
tion as to other similar facts, circumstances, or oc¬ 
currences, where such a line of examination tends 
to elucidate or discredit his testimony,®® although 
the examination cannot, of course, extend to oc¬ 
currences of which he has no personal knowledge,*7® 
or to be made the vehicle for introducing improper 
or incompetent evidence.'^^ A photographer who, 
on direct examination, identifies photographs of a 
particular place, taken by him under certain con¬ 


ditions, may be cross-examined as to other photo¬ 
graphs of the same place subsequently taken by him 

under the same conditions.'^^ 

Matters relating to competency of witness. 
Cross-examination may be used to test the com¬ 
petency of the witness,^® and it is permissible to 
interrogate a witness as to his appreciation of his 
obligation to tell the truth,'^^ and a line of cross- 
examination directed toward showing the witness to 
be lacking in mental capacity or intelligence may 
also be permitted.*^® 

Mental capacity. One who has testified as to the 
mental capacity of another is properly subjected to a 
cross-examination directed toward bringing out the 
sincerity"^® and valuc*^*^ of the opinion which he has 
0 xpressed, So he may be asked as to business trans¬ 
actions with such person at about the time to which 
his testimony relates,*^® or conduct and conversa¬ 
tions of such person at that time;*^® and one who 
testifies as to a testator’s lack of mental capacity 
may be asked as to his opinion of the propriety 
and intelligence of the several dispositions of the 
will,®® but should not be questioned as to immaterial 
matters.®! Where, in a will contest, a witness was 
examined as to a transaction with deceased a short 
time before his death, a question on cross-examina¬ 
tion as to what was the condition of his mind in cer¬ 
tain respects during the last two years of his life 
was not proper.®® Where a contract entered into 


R.I. —Flint V. Nicholson, 25 A.2d 617, 
67 R.I. 613. 

70 C.J. P 635 note 11. 

62. Ala.—^Napier v. Elliott, 68 So. 
435, 177 Ala. 113. 

Competency of testimony on cross- 
examination see supra § 377. 

Hearsay 

If witness* own knowledge was 
based in whole or in part on hearsay 
that fact should have been develop¬ 
ed on cross-examination. 

Ind.—^Healey v. Healey, 109 N.E.2d 
101, 123 Ind.App. 165. 

63. Ind.—^Pence v. Waugh, 34 N.B. 

860. 135 Ind. 143. I 

64. Idaho.—^Hughes v. Hudelson, 169 | 
P.2d 712, 67 Idaho 10. 

65. U.S.—In re Darling, D.C.N.T., 16 
P.Supp. 698. 

Or.—Henry v. Condit, 63 P.2d 722, 
152 Or. 348, 104 A.L.R. 181. 

Utah.—Malia for Use and Benefit of 
Creditors of North Sanpete Bank 
V. Seeley, 57 P.2d 367, 89 Utah 262. 

66 . N.J.—Colloty v. Schuman, 62 A. 
186, 73 N.J.Law 92. 

67. Iowa.—State v. Blackburn, 110 
N.W. 275. 

70 C.J. p 625 note 9. 


68. Cal.—Laursen v. Tidewater As¬ 
sociated Oil Co., 268 P.2d 104, 123 
C.A.2d 813—People v. Bigelow, 231 
P.2d 881, 104 CA.2d 380, certiorari 
denied Bigelow v. People of State 
of Cal., 72 S.Ct 301, 342 U.S. 910, 
96 L.Ed. 681. 

E'la,—^Florida Coastal Theatres 

V. Belflower, 32 So.2d 738, 159 Fla- 
741. 

70 C.J. p 628 note 33. 

Similar acts or occurrences as evi¬ 
dence generally see Evidence §§ 
678-593. 

70. Mich,—Kennett v. Engle, 63 N. 

W. 1009, 105 Mich. 693. 

71. Iowa.—State v. Harris, 133 N.W. 

1078, 163 Iowa 592. i 

70 C.J. p 628 note 35. 

72. Iowa,—Tanaway v. Chicago, R. 
I. & P. Ry. Co., 190 N.W. 21, 195 
Iowa 86. 

Photographs as evidence generally 
see Evidence §§ 709-716. 

73. Cal.—^People v. Ormes, 198 P.2d 
690, 88 C.A.2d 353. 

Iowa.—^Keeney v. Arp I>e La Gardee, 
236 N.W. 745, 212 Iowa 46. 

74. La,—State v. Armstrong, 43 So. 
67. 118 La. 480. 

70 C.J. p 629 note 39. 
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76. Cal.—^People v. Ormes, 198 P.2d 
690, 88 C.A.2d 353. 

70 C.J. p 629 note 40. 

76. Cal.—^In re Alien’s Estate, 171 
P. 686, 177 C. 668. 

70 C.J. p 648 note 91. 

Xnsaalty 

Where a person testifies in support 
of insanity plea that accused liad 
appeared deranged at an early age, 
cross-examination with respect to 
matters pertaining to the witness* 
credibility was proper, especially in 
so far as the testimony concerned 
such sanity or insanity. 

Ga.—^Honea v. State, 181 S.B. 416, 
181 Ga. 40. 

77. Ind.—Pence v. Waugh, 34 N.E. 
860. 135 Ind. 143. 

70 C.J. p 648 note 92. 

78- Ill.—Roe V. Taylor, 45 Ill. 486. 

79. Cal.—^People v. Vukich, 267 P. 
46, 201 C. 290. 

1-ex.—^Kirby v. State, 160 S.W. 466, 
68 Tex.Cr. 63. 

80. Md.—Waters v. Waters, 35 Md. 
631. 

70 C.J. p 648 note 95. 

81. Ill.—^Larabee v. Larabee, 88 N. 
B. 1037, 240 Ill. 676. 

82. Ill.—^Larabee v. Larabee, supra. 
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WITNESSES § 378 


by such person forms a part of the facts on which 
the witness bases his opinion, it is proper to ask 
him on cross-examination whether he regarded the 
contract as a reasonable or an unreasonable trans- 

action.ss 

Inferences from testimony. Where facts from 
which an inference unfavorable to the party is 
drawn are elicited from a witness, he may be cross- 
examined to refute,^^ or to elucidate, or qualify,^® 
the inference. Everything within the knowledge of 
the witness tending to rebut such an inference is 
admissible on cross-examination,even though col¬ 
lateral;®'^ and, where a statement testified to in 
chief admits of two inferences, it is the proper func¬ 
tion of cross-examination to eliminate the infer¬ 


ence which is unfavorable to the party against whom 
the witness testified.®® 

h. Matters Improper in General 

In general, It Is improper to cross-examine a witness 
as to any matter which Is Immaterial or not pertinent to 
any Issue in the case. 

It is improper to cross-examine a witness as to 
any matter which is immaterial or not pertinent to 
any issue in the case,®® or which is privileged,®^ 
or which injects an issue not pleaded by either 
party,®^ or which is not based on adequate facts 
then in evidence,®^ or to interrogate as to a fact 
which it does not appear that the witness has some 
means or opportimity of knowing.®® In some juris- 


83. Ind.—^Pence v. Waugh, 34 N.B. 
860, 135 Ind. 143. 

84. U.S.—Ford v. XT. S., CJLTex., 210 
F.2d 313. 

Ill.—Croshy v. De Land Special 
Drainage Dist,, 11 N.E.2d 937, 367 
Ill. 462. 

Iowa.—^Dioptron Co. v. Dimmitt, 62 
N.W.2d 749, 245 Iowa 450—Eno v. 
Adair County Mut Ins. Ass’n, 294 
N.W. 323, 229 Iowa 249. 

Pa.—Conley v. Mervia, 188 A. 350, 
324 Pa. 577, 108 A.L..R. 160. 

Lewith & Freeman v. Coursen, 
Com.Pl,, 46 IiUZ.Ii6g.Reg. 63. 

Tex.—Soap Corp. of America v. Ba¬ 
lia, Civ.App., 223 S.W.2d 957, error 
refused no reversible error. 

70 C.J. P 626 note 4, p 638 note 35. 

85. Idaho.—^Towne v. Northwestern 

Mut. Life Ins. Co. of Milwaukee, 
Wis.. 70 P.2d 364, 58 Idaho S3. | 

70 C. J. p 625 note 4. | 

88. Mo.—Corpus Jails cited in 
Massman v. Muehlebach, 95 S.W. 
2d 808. 813, 231 Mo.App. 72. 

Neb.—^Zimmerman v. Lindblad, 48 
N.W.2d 415, 164 Neb. 453. 

70 C.J. p 638 note 36. 

87. Mo.—State v. Ford, 228 S.W. 
480, 286 Mo. 624. 

Corpus Juris cited lu Massman 
V. Muehlebach. 96 S.W.2d 808, 813. 
231 Mo.App. 72. 

88. nt.J.—S tate v. Olatzmayer, 76 A. 
740, 79 N.J.Law 238. 

89. U.S.—Bryant v. IT. S., C.C.A. 
Fla., 120 F.2d 483. 

Ala.—^Birmingham Elec. Co. v. Mc¬ 
Queen, 44 So.2d 598, 253 Ala. 395. 

Wood V. State. 76 So.2d 489. 37 
Ala.App. 673, certiorari denied 75 
So.2d 492. 261 Ala. 701—Tait v. 
State, 65 So.2d 208, 37 AlaA.pp. 
130, certiorari denied 65 So.2d 212, 

269 Ala. 16—^Montgomery v. State, 
83 So.2d 386, 38 Ala-App. 341. 

Cal.—^People v. Sinatra, App., 306 P. 
2d 683—Lowenthal v. Mortimer, 

270 P.2d 942, 126 C.A2d 636—Peo¬ 
ple V. Jackson, 234 P.2d 766, 106 C. 
A.2d 114. 


Ga.—Corley v. State, 14 S.E.2d 121. 
64 Ga.App. 841. 

Ill.—^May V. Marty, 56 N.B.2d 640, 
323 I11.APP. 656. 

Ky.—Big Sandy & C. R. Co. v. Mea- 
sell’s Adm’r. 42 S.W.2d 747, 240 
Ky. 671. 

Mass.—Commonwealth v. Lussler, 
128 N,E.2d 669—Commonwealth v. 
Granito, 95 N.E.2d 639. 326 Mass. 
494. 

Mont—State v. Parr, 283 P.2d 1086. 
N.J.—State V. Columbus, 154 A. 605, 

9 N.J.Misc. 512, reargument de¬ 
nied 165 A. 11. 9 N.J.Misc. 568. 

Pa,—Commonwealth v. Mlnoff, 69 A. 
2d 145, 363 Pa. 287. 

S.D.—Lundgren v. Minty, 266 N.W. 
145, 64 S.D. 317. 

Tex,—^Toung v. State, 124 S.W.2d 144, 
136 Tex.Cr. 149—Kemper v. State, 
138 S.W. 1025, 63 Tex.Cr. 1. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Wash.—State v. Taylor, 238 P.2d j 
1189, 39 Wash.2d 751—State v. 

Jenkins, 142 P.2d 263, 19 Wash.2d, 
181. 

70 C.J. p 625 note IS. 
Cross-examination as to collateral, 
irrelevant, or immaterial matters 
generally see infra § 386. 

Not preXiminary guestiou 
Where witness had testified at 
length that he had been living with 
an attachd of the district attorney's 
! oflace up to day he took witness 
; stand, and was cross-examined ex¬ 
haustively as to his emplo^Tnent and 
vrhereabouts from time of crime un¬ 
til he was called as a witness and 
prolonged cross-examination brought 
out that witness had been kept by 
district attorney’s office in county 
for a considerable period continu¬ 
ously up to his taking the stand, 
question “Where do you live today?” 
after such examination was not a 
“preliminary Question.” 

Cal.—People v. King, 85 P.2d 928, SO 
C.A.2d 185, 

Attorney as witness 
Wh^e attorney for defendant tes¬ 

137 


tified that prosecuting witness in 
presence of attorney and codefendant 
admitted his inability to Identify 
hide of stolen animal, cross-examina¬ 
tion of attorney wherein it was 
shown that codefendant had been 
separately convicted and was in jail 
but was available as a witness could 
not be justified on ground that cross- 
examination showed that attorney’s 
appearance as witness was unneces¬ 
sary and a violation of legal ethics. 
Colo.—Paine v. People, 103 P.2d 686. 
106 Colo. 258. 

90. U.S.—Burton v. U. S., C.A.La.. 
175 F.2d 960, rehearing denied 176 
F.2d 8Go, certiorari denied 70 S.Ct. 
347, 338 U.S. 909, 94 L.Ed. 560, 
Cawthom v. U. S., 70 S.Ct. 347, 338 
U.S. 909, 94 L.Ed. 560, rehearing 
denied 70 S.Ct. 665, 339 U.S. 916, 
94 L.Ed. 1341, certiorari denied La 
Branche v. U. S., 70 S.Ct. 347, 338 
U.S. 909, 94 L.Ed. 560. 

91. Tex.—^Mosey v. Texas & P. Ry. 
Co.. Civ.App., 191 S.W.2d 55. 

70 C.J. p 626 note 14. 

92. U.S.—U. S. V. Warren, C.C.AN. 
T., 120 F.2d 211. 

Ala.—Nichols v. State. 173 So. 652, 
27 Ala,App. 435—Terry v. State, 
i 74 So. 756, 15 Ala.App. 665. 

I Tenn.—Highsaw v. Creech, 69 S.W. 

2d 249, 17 Tenn.App. 573. 

Tex.—Pettigrew v. State. 289 S.W.2d 
935. 

70 C.J. p 626 note 16. 

93. U.S.—^Hayes v. U. S.. C.A.Utah, 
227 F.2d 540. 

Conn.—State v. Joseph, 116 A. So, 96 
Conn. 637. 

Ga.—Thompson v. State, 11 S.E.2d 
795, 191 Ga. 222. 

HI.—^Department of Public Works 
and Buildings v. Pelllni, 131 N.E. 
2d 55, 7 nL2d 367. 

Mo.—Metropolitan Ice Cream Co. v. 
Union Mut. Fire Ins. Co., App., 210 
S.W.2d 700, transferred, see 216 S. 
W.2d 464, 358 Mo. 727. 

PtL —Commonwealth v. Cano, 123 A. 
2d 358, 182 Pa.Super. 524. 



§§ 378-379 WITNESSES 

dictions, it is improper cross-examination to inter¬ 
rogate a witness as to any matter which is not per¬ 
tinent to any issue or matter testified to by him on 
his direct examination^^ and which does not tend 
to contradict, explain, rebut, or weaken the testi¬ 
mony in chief.®^ 

Likewise, it is proper to exclude testimony in 
cross-examination as to an exhibit which the wit¬ 
ness has refused to identify,or testimony which 
is merely an attempt to show confusion in the mind 
of the witness as to the matter testified to,®*^ or 
which tends to make evidence for the opposite par¬ 
ty,®® or which constitutes a part of the cross-ex- 
aminer^s case®® or defendant’s matter of defense^ 
in chief, and a cross-examiner cannot, by asking of 
the witness questions not within the proper scope of 
cross-examination, make the testimony thus elicited 
the basis for further and still more extended cross- 
examination.2 

Where direct testimony of a witness has been 
ruled out, the adverse party cannot introduce such 
evidence under the pretence of cross-examining his 
adversary’s witness.® Where a witness testifies to 
certain measurements, it is improper on cross-ex¬ 
amination to ask him if he would accompany a per¬ 
son designated by the court to the premises to verify 
them, where no request has been made to have the 
premises viewed by the jury.^ 

A witness who is not an expert and who has not 
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attempted on direct examination to express his 
opinion should not be required to give one on cross- 
examination,^ 

Matters covered hy other witnesses. The fact 
that the subject of a proposed cross-examination 
has been well covered by previous testimony of other 
witnesses justifies a refusal to permit it.® 

Improper evidence educed on direct examination. 
Legitimate cross-examination does not extend to 
matters improperly admitted on direct examination,*^ 
and failure to object to improper questions on direct 
examination may not be taken advantap of on 
cross-examination to elicit immaterial or irrelevant 
testimony.® One who has brought out improper 
testimony on the examination in chief of his witness 
cannot complain, however, of the cross-examination 
of the witness on the same subject;® but, where the 
direct testimony of a witness has been ruled out, a 
question on cross-examination which is given in 
such a form as to make the answer thereto a repeti¬ 
tion of the incompetent testimony previously ruled 
out is properly excluded.^® 

§ 379 ._Facts or Conduct Inconsistent 

with Testimony 

Facts or conduct Inconsistent with the testinnony may 
be shown on the cross-examination. 

It is proper cross-examination to interrogate a 
witness as to facts or circumstances inconsistent 
with, and contradictory of, his testimony,^! or that 


94. Conn.—LaJFrance v. LaFrance, 
14 A.2d 739, 127 Conn. 149. 

Iowa.—Friedman v. Forest City, 30 
N.W.2d 752, 239 Iowa 112. 

Kan.—State v. Martin, 266 P.2d 297, 
175 Kan. 373. 

R,I.—Gerace v. Hossi, 102 A.2d 618, 
81 R.I. 298. 

Utah.—Jenson v. S. H. Kress & Co., 
49 P.2d 968, 87 Utah 434. 

70 C.J. p 626 note 18. 

95. Mo.—^Pettyjohn v. Kansas City 
Public Service Co., App., 181 S.W. 
2d 179, opinion Quashed in part on 
other grounds 188 S.'W’.2d 660, 364 
Mo. 79. 

70 C.J. p 626 note 19. 

96. R.I.—Carr v. American Locomo- I 
tive Co., 70 A. 196, 29 R.I. 276. 

Wash.—^Kellerher v. Porter, 189 P.2d 
223, 29 Wash.2d 650. 

97. Mich.—C. A. Roberts Co. v. City 
of Detroit, 78 N.W.2d 106. 346 
Mich. 384. 

70 C.J. P 626 note 21. 

98. N.T.—Cochrane v. Fahey, 280 N. 
T.S. 622, 246 App.Div. 41. 

70 C.J. P 626 note 22. 

99. Ill,—Horner v. Bell, 84 N.B.2d 
672, 336 I11.APP. 681. 

70 C.J. p 626 note 23. 


1. N.J.—State V. Williams, 84 A.2d 
756, 16 N.J.Super. 372. 

70 C.J. p 626 note 24. 

2. U.S.—Aeolian Co. v. Standard 
Music Roll Co., C.C.N.J., 176 F. 811. 

3. Pa.—Commonwealth v. Roth, 71 
Pa.Super. 71. 

4. Pa.—O’Brien v. Pennsylvania 
Coal Co., 85 A. 130, 237 Pa. 44. 

5. Minn.—Boutang v. Twin City 
Motor Bus Co,, 80 N.W.2d 30— 
State V, Kasper, 167 N.W. 1035, 140 
Minn. 259. 

6. Tex.—^Mena v. Byers, Civ.App., 
237 S.W. 330. 

70 C.J. p 638 note 89. 

7. Cal.—^People v. Heckford, App., 
308 P.2d 497—Laursen v. Tidewa¬ 
ter Associated Oil Co., 268 P.2d 
104, 123 C.A.2d 813—People v. Me- | 
Daniel, 140 P.2d 88, 69 C.A.2d 672. j 

8. Cal.—^Laursen v. Tidewater As¬ 
sociated Oil Co., 268 P.2d 104, 123 
C.A.2d 813—^People v. McDaniel, 
140 P.2d 88, 69 C.A.2d 672. 

9. Mo.—Oorpiis Juris died in 
Louis Steinbaum Real Estate Co. 
V. Maltz, 247 S.W.2d 662, 666, 31 
A.L.R.2d 1052—Oorpns Juris cited 
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in. State v. Carroll, 188 S.W.2d 22, 
24. 

70 C.J. p 642 note 54. 

10. NT.H,—Spear v. Richardson, 87 
N.H. 23. 

11- Cal.—^People v. Ranson, 259 P. 
2d 910, 119 C.A.2d 880—People v. 
Showers, 202 P.2d 814, 90 C.A.2d 
248—^Schaefer v. Lack, 173 P.2d 
370, 76 C.A.2d 556—People v. Mur¬ 
ray, 108 P.2d 748, 42 C.A.2d 209— 
People v. Page, 83 P.2d 77, 28 C.A. 
2d 642. 

Conn.—State v. Kurz, 37 A.2d 808, 
131 Conn. 54. 

D.C.—Donald v. U. S., 102 P.2d 618, 
70 App.D.C. 14. 

I Qa.—Burch v. Wade, 198 S.E. 663, 68 
Oa.App. 385. 

Ill.—People V. Baker, 134 N.B.2d 
786, 8 I11.2d 622. 

Neb.—Callies v. State, 61 N.W.2d 
370, 157 Neb. 640—Sherrick v. 

State, 61 N.W.2d 368, 157 Neb. 
623—Seiner v. State, 292 N.W. 112, 
138 Neb. 180. 

N.M.—State v. Wilcoxson, 188 P.2d 
611, 51 N.M. 501. 

Wyo.—Corpus Juris Quoted in. Willis 
V. WilUs, 49 P.2d 670, 680, 48 Wyo. 
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of another,12 or acts or conduct on his part at a 
variance and inconsistent with what would be nat¬ 
ural or probable i£ his statements on his direct ex¬ 
amination were true.i® Where a stenographer testi¬ 
fied that a party did not testify at an inquest to cer¬ 
tain facts, she may be asked on cross-examination 
to read her notes showing the contrary, against the 
objection that it was a repetition of the party’s 
case.i^ Likewise, where a person testifies that he 
was unable to sign his name without assistance on 
the day following the accident, it should be per¬ 
mitted to show on the cross-examination that he was 
able to sign his name in his customary penmanship 
on that day;i® and a witness’ precautionary acts 
after the loss of property, while not admissible to 
show his negligence, may be admitted in cross-ex¬ 
amination after he has testified that such acts are 
not necessary or customary for the protection of the 
property.!® 


I 380. -Statements and Admissions by 

Witness or Others 

a. By witness 

b. By others 

a. By Witness 

A witness may be Interrogated on cross-examination 
as to statements or admissions made to others with re¬ 
spect to the matters as to which he has testified, although 
In the discretion of the court such cross-examination may 
be held improper. 

A witness may be interrogated on cross-examina¬ 
tion as to statements which he has made to others 
•with respect to the matters as to which he has tes¬ 
tified,especially where the alleged statements as 
to which he is questioned are inconsistent with his 
testimony,!® although, in the discretion of the court 
such questions may be excluded.!® The rule applies 
to a statement made by the witness in writing, al¬ 
though it has not been introduced or oifered in evi- 


403, rehearing denied 54 P.2d 814, 
49 Wyo. 296. 

70 C.J. p 627 note 29. 

12. Ill.—Cochran v. Koller, 33 N.E. 
2d 910, 310 IlLApp. 91. 

13. U.S.— Malatkofski v, U. S., C.A. 
Mass., 179 P.2d 905. 

McKay Co. v. Shott Mfg. Co., D. 
aOhio, 26 P.Supp. 716. 

Ala.—Wyatt v. State, 46 So.2d 837, 
35 Ala.App. 147, certiorari denied 
46 So.2d 847, 254 Ala. 74. 

Cal.—People v. Alcalde, 148 P.2d 627, 
24 C.2d 177. 

Conn.—State v. Bradley, 55 A.2d 114, 
134 Conn. 102, certiorari denied 68 
S.Ct. 453, 333 U.S. 827, 92 I/.Ed, 
1112 . 

HI.—^People V. Braune, 69 N.E.2d 519, 
326 Ill-App. 331. 

Iowa.—^McCormick v. Anderson, 289 
N.W. 440, 227 Iowa 888. 

Mich.—People v. MacCullough, 274 
N.W. 693, 231 Mich. 15. ' 

Okl.—^Fields v. State, 188 P.2d 231,! 
85 Okl.Cr. 439. 

Pa. —^Kaplan v. Loev, 194 A 653, 327 
Pa. 465, certiorari denied 58 S.Ct. 
477 (two cases), 302 U.S, 766, 82 
Ii.Ed. 595. 

Commonwealth v. Dovmer, 49 A 
2d 616, 169 Pa.Super. 626. 

Wyo.—Corpus Juris axioted in Willis 
V. Willis, 49 P.2d 670, 680, 48 Wyo. 
403, rehearing denied 64 P.2d 814, 
49 Wyo. 296. 

70 C.J. p 627 note 30. 

Xnsanlty 

(1) Where defendant's relative 
stated that defendant on afternoon 
of the offense behaved in an ab¬ 
normal and Irrational manner and 
that in witness' opinion defendant 
was of unsound mind at the time, 
permitting the solicitor to ask on 


cross-examination whether the wit -1 
ness had done anything toward get¬ 
ting any one to take care of defend¬ 
ant was proper. j 

Ala.—Smitherman v. State, 42 So.2d 
491, 34 Ala.App. 498, certiorari de¬ 
nied 42 So.2d 494, 252 Ala. 494. j 
(2) Where defense to prosecution] 
was that of Insanity and witnesses j 
testified as to insanity of accused 
inquiry on cross-examination as to 
whether any steps had ever been 
taken to have accused adjudged in¬ 
sane was proper. 

Okl.—Bingham v. State, 165 P.2d 646, 
82 Okl.Cr. 5. 

Tex,—^Tomllnson v. State, 132 S.W. 
2d 413,137 Tex.Cr. €00. 

14 . Pa,—Haun v. McCabe, 162 A. 
906, 308 Pa. 431. 

15. D.C.—^Atlantic Greyhound Lines 
V. Isabelle, 157 F.2d 260, 81 U.S. 
APP.D.C. 221. 

16. Ala.—Frierson v. Frazier, 37 So. 
825, 142 Ala. 232. 

17. U.S.—Enlow V. U. S., C-AColo.. 
239 F.2d 887. 

Ala.—Wyatt v. State, 46 So.2d 837, 
35 Ala.App. 147, certiorari denied 
46 So.2d 847, 254 Ala. 74. 

Cal.—^People v. Buzzell, 104 P.2d 503, 

[ 15 C.2d 664. 

I People V, Aronow, 279 P.2d 840, 
130 C.A2d 898, 

Qa.—Sammons v. Webb, 71 S.E.2d 
832, 86 Ga.App. 382. 

Mo.—^Nelson v. Wabash B, Co., App., 
194 S.W.2d 726. 

Okl.—^Kennamer v. State, 67 P.2d 
646, 59 Okl.Cr. 146. 

Tex,—Bayshore Bus Lines v. Coop¬ 
er, Civ.App.. 223 S.W.2d 77, error 
refused no reversible error. 

70 C.J. p 629 note 44. 
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Statements as evidence generally see 
Evidence §| 239-264. 

Alibi 

A witness testifying to an alibi 
may be asked to name the person to 
whom he first related the events 
testified to. 

Pa.—Common'wealth v. Downer, 49 
A2d 516, 169 Pa.Super. 626. 

Pam aging admlsBions 

Questions which tend to weaken 
the effect of the evidence given by 
the witness on direct examination 
by bringing out damaging admis¬ 
sions are admissible. 

Vt.—Flint V. Davis, 8 A2d 671, 110 
Vt. 401. 

18. Ala.—^Downey v. State, 4 So.2d 
422, 30 Ala.App. 285, reversed on 
other grounds 4 So.2d 428, 241 
Ala. 514. 

N.Y.—Grant v. Loblaw Groceterias, 

84 N.Y.S.2d 135. 274 App.Div. 379, 
modified on other grounds 99 N.Y, 
S.2d 616. 277 App.Div. 954. 

Okl.—Fields v. State, 188 P.2d 231, 

85 Okl.Cr. 439. 

Pa.— Commonwealth v. Rothman, 77 
A.2d 731, 168 Pa.Super. 163. 

Tex .—Suey v. State, 155 S.W.2d 61, 
142 Tex.Cr. 522. 

70 C.J. p 630 note 45. 
Cross-examination as to inconsistent 
statements as foundation for im¬ 
peachment see infra § 696. 

19. Mass.—Commonwealth v. Get- 
tigan, 148 N.E. 113, 252 Mass. 450. 

Mich.— Gilchrist v. Gilchrist, 52 N. 

W.2d 531, 333 Mich. 275. 

70 C.J. P 629 note 43. 

I Control by, and discretion of, court 
1 generally see infra i 404. 
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dence,^® such as to a deposition,and has also been 
held to apply to statements made on a preliminary 
examination^^ at a former trial,^3 or in a plead¬ 
ing filed in another action some years previous.24 

Such cross-examination, however, has been held 
improper which is not contradictory of, or incon¬ 
sistent vrith, testimony given in the examination in 
chief, with respect to such statements,25 or which 
tends to make evidence for the opposite party,25 
or which is prejudicial and without justification, 2 "^ 
or as to a statement not made by the witness,28 
or a statement as to a matter, in respect of which 
the witness is not shown to have had any authority 
to act,28 Likewise, where a witness testifies with 
respect to certain conversations, the cross-exam¬ 
iner’s asking the dates thereof is improper where 
he refuses to indicate the particular conversations 
to which the witness’ attention is directedand 
a cross-examination of the witness as to what dis¬ 
cussions he had with the opposing counsel with 
reference to his testimonial mistakes is improper. 2 i 
Further cross-examination may be refused as to a 
statement to which the witness has already freely 
testified,22 or which he denies he had made,23 

Affidavit, Where an affidavit states grounds 
which are conceded to be untrue, and affiant is wit¬ 
ness for plaintiff, it is not error to permit cross-ex¬ 
amination as to the falsity of statements in the affi- 
davit24 An affidavit made by the witness in anoth- 
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er independent proceeding cannot be produced on 
cross-examination and the witness asked whether 
he made it and whether it is true, however, if he 
is not asked such question for the purpose of im- 

peachment.25 

Statement before corone/s or grand jury. A wit¬ 
ness cannot be asked on cross-examination if he 
made the same statement before a coroner’s jury or 
the grand jury as he now makes, where the object 
of such question is not to lay a foundation for im¬ 
peaching the credibility of the witness,25 or where 
the examining counsel has a copy of the testimony 
from which he could examine the witness ;2'7 but it 
has been held proper on the cross-examination to 
ask the witness whether he did not tell a different 
story before the grand jury than at the trial of the 

case.28 

b. By Others 

A witness testifyinfl as to certain statements of other 
persons may be cross-examined as to other statements or 
admissions of such persons, provided such declarations 
or statements do not constitute mere hearsay. 

A witness who testifies as to certain statements 
of other persons may be interrogated on cross-ex¬ 
amination as to other statements of such persons, 2 ® 
although it entails a statement by another third 
person.40 Subject to the limitation of competency 
and relevancy, a witness may be cross-examined as 
to a statement, heard by him, as made by one of the 


20. Tex.—Liopez v. State, 166 S.W. i 

164, 73 Tex.Cr. 624. I 

70 C.J. p 630 note 46. 

IPreparatloiL of statexuant 

The trial court did not abuse its 
discretion In permitting witness to 
be cross-examined as to the prepara¬ 
tion of a statement signed jy wit¬ 
ness. 

Ga.—Elliott V. Georgia Power Co., 
197 S.E. 914, 58 Ga.App. 161. 

21. Iowa.—Lanza v. Le Grand Quar¬ 
ry Co., 100 N.W. 488, 124 Iowa 669. 

70 C.J. p 630 note 47. 

22. Ala—Powe v. State, 106 So. 603, 
214 Ala 91. 

23. Tex.—^Latham v. Houston Land 
& Trust Co., Civ.App., 62 S.W.2d 
519. 

24 . S.P.—Johnson v. Hawthorne 
Ditch Co., 143 NT.W. 959, 32 S.D. 
499. 

25. Ala—^Driver v. State, 186 So. 
777, 28 AlaApp. 404. 

70 C.J- P 630 note 51. 

26. Ala—^Montgomery v. State, 91 
So. 630, 18 AlaApp. 218, certiorari 
denied 91 So. 923, 207 Ala 718. 

70 C.J. p 630 note 52. 

27. in.—Clark v. Public Service Co., 
278 DUIPP. 426. 


28. NT.J.—^Rolfe v. Pingerhut, 121 A. I 

85, 98 N.J.Law 894. | 

70 C.J. p 630 note 53. j 

29. Ala—Murray v. Fowler, 88 So. 
849, 205 Ala 697. 

70 C.J. p 630 note 54. 

30. Cal.—Reyes v. Boyd, 34 P.2d 
1068, 140 C.A. 167. 

31. Ill.—Bizerman v. Behn, 132 N. 
B.2d 788, 9 IU.App.2d 263. 

32. Mont.—State v. Juhrey, 202 P. 
762, 61 Mont. 413. 

70 C.J. p 630 note 56. 

Denial of cross-examination repeat¬ 
ing testimony generally see infra 
S 414. 

33. Minn.—Kittelson v. Farmers' 
Elevator & Mercantile Co., 208 N. 
W. 190, 166 Minn. 478. 

34. Okl.—^Farmers' Product & Sup¬ 
ply Co. V. Bond, 161 P. 181, 61 Okl. 
244. 

35. Ohio.—^Moore v. Caldwell, 27 
Ohio Cir.Ct, 449. 

36. N.C.—State v. Parker, 65 H.C. 
453. 

37. N.Y.—People v. Rimieri, 72 N.B. 
1002, 180 N.Y. 163. 

38. Pa—Commonwealth v. Camp¬ 
bell. 176 A. 246, 116 PaSuper. 180. 

140 


39. Ark.—Tiner v. State, 168 S.W. 
1087, 109 Ark. 138. 

70 C.J. p 631 note 62. 

Xatexpreiter 

Cross-examination of witness, act¬ 
ing as interpreter for defendant, as 
to testimony of child testifying for 
prosecution, whose version of child’s 
statement was different from that 
detailed by state's interpreter, 
whether witness had heard child 
in witness room when she stated 
that defendant did the shooting, was 
permissibla 

Ala—Pruitt V. State, 168 So. 149, 
232 Ala 421. 

betters 

In action to set aside a purported 
will on ground of defendant’s undue 
Influence over testator, defendant's 
witness was properly subjected to 
a severe cross-examination with ref¬ 
erence to letters allegedly written 
by testator where witness seemed 
to know all about testator’s business 
affairs. 

Mo.—Clark v. Powell, 176 S.W.2d 
842, 351 Mo. 1121. 

40. Ill.— ^Hall V. Gillespie Township 
Mut. Home Ins. Co., 171 ULApp. 
223. 

70 aj. p 631 note 68. 
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parties,or, where he was present at the time of an 
occurrence or transaction, as to statements made 
by plaintiff or defendant, as the case may be, as a 
part of the res gestae^^ 

A witness cannot be cross-examined as to declara¬ 
tions or statements of others which as detailed by 
him would constitute mere hearsay,^^ or as to the 
declarations or statements of an alleged agent, be¬ 
fore the agency was created^^ or after it had 
ceased.^5 It is not error to exclude cross-examina¬ 
tion as to irrelevant or immaterial,or incompe¬ 
tent,^*^ statements or conversations. 

Admission. Where a witness testifies on direct 
examination as to an admission by the opposite par¬ 
ty, such party may cross-examine him as to such ad¬ 
mission;^^ and where a witness is allowed to re¬ 
peat the statement made by a person, the cross-ex¬ 
amination of the witness with respect to any ad¬ 
mission of such person is proper.^® So, also, a 
witness may be interrogated as to admissions against 
interest of. the party for whom he has testified.®^ 

Confession. A witness who testifies as to a con¬ 
fession made by defendant may be asked on cross¬ 


examination whetiier he disclosed it to the grand 
jury when he appeared before them.®^ 

T estiniony at foTtnef hearing or trial. It has 
been held not proper cross-examination to question 
a witness as to what another witness had testified to 
at a former hearing or trial.^^ On the other hand, 
it has been held that such cross-examination is prop- 
er.53 

I 3 gl,- Entire Conversation, Statement, 

or Transaction 

As a general rule a witness who on his direct exam¬ 
ination has testified only as to part of a particular con¬ 
versation, statement, or transaction, may, on cross-exam¬ 
ination be asked to give the rest or the whole of such 
conversation, statement, or transaction. 

Although the trial court has a broad discretion 
as to the extent to which the details of a conversa¬ 
tion may be elicited on cross-examination,54 as a 
general rule a witness who, on his direct examina¬ 
tion has testified only as to a part of a particular 
conversation may on cross-examination be asked to 
give the rest or whole of the conversation's or 


41. Ala.—^Bringhurst v. State, 20 So. 
2d 885, 31 Ala.App. 608. 

Cal.—People v. Brophy, 265 P.2d 593, 
122 C.A.2d 638, 46 AL.B.2d 1410. 
N.T.—^Edwards v. Mutual Life Ins. 
Co. of N. Y., 69 N.T.S.2d 169, 271 
App.I>iv, 1058. 

Ohio.—^Abercrombie v. Roof, 28 N.E. 

2d 772, 64 Ohio App. 365. 

Tex.—^Lloyd v. State, 279 S.W. 843, 
103 Tex.Cr. 31. 

42. Ala.—Gulf, M. & O. R. R. V. Ber¬ 
man Bros. Iron & Metal Co., 30 So. 
2d 446, 249 Ala. 159. 

70 C.J. p 631 note 65. 

43 . Ga.—Bell V. State, 31 S.E.2d 109, 
71 Ga.App. 430. 

70 C.J. P 631 note 66. 

44. Ala.—Jones v. Journey, 66 So. 
850, 2 Ala.App. 488. 

70 C.J. P 631 note 67. 

45. Vt.—Cushman v. Somers, 20 A. 
320, 62 Vt. 132, 22 A 2 n.S.R. 92. 

70 C.J. P 631 note 68. 

46. Mass.—Commonwealth v. Goms, 
147 N.B. 346, 252 Mass. 44. 

70 C.J. P 631 note 69. 

]5ao]c of evideiioe 

In murder prosecution, denying 
cross-examination of witness wheth¬ 
er deceased had said that he had 
been in the penitentiary and did not 
mind going back was not error, 
where at the time of the occurrence 
there had been no evidence that de¬ 
ceased had been in the penitentiary. 
Tex.—Hughes v. State, 213 S.W.2d 
820, 152 Tex.Cr. 297. 

47. Utah.—State v. Hougensen, 64 
P.2d 229, 91 Utah 36L 


48. Or.—^Prouty Lumber & Box Co. 
V. Cogan. 200 P. 905, 101 Or. 382. 

Admissions as evidence generally see 
Evidence S§ 270-383. 

49. Ga-—^Long V. State, 53 S,E.2d 
365, 205 Ga. 257. 

sa Mich,—^Thomas v. Chicago, etc.. 

R. Co., 49 N.W. 547, 86 Mich. 496. 
Beclarations against interest as ev¬ 
idence generally see Evidence §§ 
217-224. 

51, Cal.—^People v. Ruef, 206 P. 775, 
57 C.A. 230. 

70 C.J. p 632 note 73. 

52. Arlz.—Hurley v. Territory, 108 
P. 222, 13 Arlz. 2. 

N.M.—State v. Carter, 153 P. 271, 21 
N.M, 166. 

53. Mo.—State v. Crocker, 275 S.W. 
2 d 293. 

70 C.J. p 632 note 76. 

54 , cjai.—^People v. Horowitz, 161 P. 
2d 833, 70 C.A.2d 675. 

70 C.J. p 632 note 78. 

Control and discretion of court gen¬ 
erally see infra S 404. 
Cross-examination as to conversa¬ 
tions or statements generally see 
supra S 380. 

Eliciting entire conversation or 
transaction on redirect examina¬ 
tion see infra § 423. 

66 . XT.S.—^Banning v. U. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.8. 695, 87 
L.Ed. 556. 

Ala.—^Bank of Loretto v. Bobo, 67 
So.2d 77. 37 Ala.App. 139, certiorari 
denied 67 So.2d 90, 259 Ala. 374. 
Cal.—^People v. Watson, 299 P.2d 243, 
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46 C.2d 818—Hatfield v. Levy 
Bros., 117 P.2d 841, 18 C.2d 798. 

Wescoatt v. Meeker, 147 P.2a 41, 
63 C.A.2d 618. 

Ill.— ^People V. Nakutin, 5 N.B.2d 78. 
364 Ill. 563. 

Ind.—^Brower v. State, 138 N.B.2d 
237. 

Iowa.—State v. Ebelsheiser, 43 N.W. 
2d 706, 242 Iowa 49, 19 A.L.R2d 
865. 

Ky.—White v. Commonwealth, Ky., 
166 S.W.2d 873, 292 Ky. 416—Cor- 
pns Juris cited in Meadors v. Com¬ 
monwealth, 136 S.W.2d 1066, 1068, 
281 Ky. 622. 

R.I.—Vingi V. TrUlo, 73 A.2d 43. 77 
I R.I. 65. 

70 C.J. p 632 note 79. 

Evidence of whole conversation, 
writing, or transaction admissible 
by reason of admission of similar 
evidence of adverse party see Evi¬ 
dence 4 190. 

Confession or admission 

(1) When the state offers in evi¬ 
dence a part of a confession or an 
admission against Interest, defend¬ 
ant is entitled to bring out on cross- 
examination the entire conversation 
or admission. 

Fla.—Louette v. State, 12 So. 2d 168, 
152 Fla. 495. 

(2) Right of accused to prove en¬ 
tire statement or conversation con¬ 
taining admission or confession gen¬ 
erally see Criminal Law 736, 820. 

QnestioiLS held properly ezdaded ox 
improperly allowed 
—Colvin V. State, 70 So.2d 654, 
260 Ala. 338. 
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statement,6« so far as it is relevant and material to 
the controversy®'^ and tends to explain, contradict, 
or qualify the part of the conversation which was 
testified to on direct examination,58 as a party can¬ 
not, on direct examination, bring out parts of a 
conversation favorable to him and then preclude 
the adverse party from developing the unfavorable 
parts thereof on cross-examination.®* 

This rule applies although the statements or dec¬ 
larations so elicited are self-serving,s® or the cross- 
examination calls for a part of the conversabon 
that had previously been testified to without objec- 
tion.®^ It applies even though the fact that the 


adverse party is insured may be disclosed,®* especial¬ 
ly where the conversation was between the parties 
to the cause and one of them has testified to is 
version of such conversation.®* 

Such cross-examination, however, cannot draw 
out a disconnected conversation or statement which 
is not a part or continuation of the conversation 
testified to«® or which is irrelevant to the part in- 
troducedfis or to the issues on trial,®® or which 
would have been incompetent as evidence in chief 
on behalf of the cross-examining party.8^ It is also 
improper cross-examination to ask for the details 
of a conversation, where the witness has already 


beu prope* o* •woneon*- 
]y OisaUowea 

Ala.—^Ingram v. State, 6S So.Sd 848, 
269 Ala. 824—Day v. Downey, 56 

So.2d 656, 256 Ala. 587. 

Colvin V. State, App., 70 So.2d 
650, aflarmed 70 So.2d 664, 260 Ala. 
838. 

Cal.—People v. Growl. 82 P.2d 507, 28 

C.A.2d 299. . r 1 

70 C.J. P 632 note 79 [al, tb], LcJ. 

66. Iowa.— State v. Ebelshelser, 43 
N.W.2d 706, 242 Iowa 49, 19 A.L.R. 
2d 865. 

Ky. —Hodge V. Commonwealth, 287 S. 
W.2d 426—Corpus Juris cited in 
Meadors v. Commonwealth, 186 S. 
W.2d 1066, 1068, 281 Ky. 622. 

70 C.J. p 632 note 80. 

67. Ky.—Corpus Juris cited iu 

Meadors v. Commonwealth, 136 S. 
W.2d 1066, 1069, 281 Ky. 622. 

Mich.—Socony Vacuum Oil Co. v. 
Marvin, 21 N.W,2d 841, 313 Mich. 
528. 

N.J.—^Kiernan v. Mauer, 80 A.2d 116, 
13 N.J.Super. 18. 

R.I.—Vingi V. Trillo, 73 A.2d 43, 77 
B.L 56. 

70 C.J. P 633 note 81. 


Gross-examlxiatlon as to relevant 
second conversation held not im¬ 
properly restricted 
In homicide prosecution, wherein 
police officer testified on direct ex¬ 
amination concerning first of two 
conversations he had with accused 
after the killing, fact that court 
made comment to the effect that the 
second conversation about which 
counsel for accused desired to cross- 
examine the police officer was unre¬ 
lated to the first conversation did 
not improperly restrict counsel in 
cross-examination of the officer with 
respect to the second conversation 
which was allegedly closely connect¬ 
ed with the first and part of the res 
gestae, where court after Initial com¬ 
ment allowed officer to be cross-ex¬ 
amined relating to the second con¬ 
versation. 

Cal.—^People v. Carr, 288 P.2d 284, 
186 C.A.2d 74. 


58. Conn.—Levine v. Marcus, 98 A. 

348, 90 Conn. 682. 

70 C.J. p 633 note 82. 

As to matters proper on cross-exam¬ 
ination generally see supra § 378. 

Questioning held proper 

Where wife of accused in murder 
prosecution on direct examination 
testified that she had talked with de¬ 
ceased relative to “getting rid of 
accused, cross-examination of wife, 
to show that by “getting rid" of ac¬ 
cused it was Intended that wife was 
to divorce him, was proper to ex¬ 
plain matters brought out on direct 
examination. 

Tex,—Wright v. State, 143 S.W.2d 
949, 140 Tex.Cr. 193. 

59. U.S.—Iva Ikuko Toguri D*A(lui 
no V. U. S., C.A.Cal.. 192 P.2d 338 
certiorari denied 72 S.Ct. 772, 343 

U. S. 935, 96 L.Bd. 1343, rehearing 
denied 72 S.Ct. 1063, 343 U.S. 958, 
96 L.Ed. 1368, rehearing denied 73 
act. 786. 345 U.S. 931. 97 L.Bd. 
1361. 

60- Ark.— Whitten v. State, 261 S. 

W,2d 1, 222 Ark, 426. 

Qal.—^Davls v. Sturgis, 299 P.2d 408, 
142 C.A,2d 840, 

Ky._Ck)rpu8 Juris cited in Meadors 

V. Commonwealth, 136 S.W.2d 
1066, 1068, 281 Ky. 622. 

70 C.J. p 633 note 83. 

Self-serving declarations as evi¬ 
dence generally see Evidence § 216. 


Conversation with deceased person 

(1) A litigant, who chooses to 
prove oral declarations against inter¬ 
est of a deceased person made to a 
witness called by litigant, cannot 
prevent adverse party from bringing 
out all that was said by decedent in 
conversation in which statements 
were made notwithstanding state¬ 
ments are placed in record that 
might otherwise be excluded as self- 
serving. 

Cal.—Wescoatt v. Meeker, 147 P.2d 

41, 63 C.A.2d 618. 

(2) Where witness on direct ex¬ 
amination testified to a statement 
made by decedent against decedent's 
interest and outside presence of 
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plaintiff, admission on cross-exain- 
ination of remainder of decedent s 
conversation was proper notwith¬ 
standing it contained statements 
against plaintiff's interest. 

Cal.—.Wescoatt v. Meeker, supra. 

61- Ala.—^Evans v. State, 73 So. 562, 
15 Ala.App. 383, certiorari denied 
73 So. 999, 198 Ala. 689. 

62. Cal.—Hatfield v. Levy Bros., 117 
P.2d 841, 18 C.2d 798. 

63 . Ga.—Owens v. Shugart, 6 S.B.2d 
121, 61 Ga.App. 177. 

Refusal to allow witness to answer 
held error 

Ga.—Owens v. Shugart, supra. 

66. Ala.—^Linehan v. State, 25 So. 

6, 120 Ala. 293. 

70 C.J. p 633 note 85. 

65 ^ Cal.—^People v. Horowitz, 161 P. 

2d 833, 70 C.A.2d 676. 

70 C.J. p 633 note 86. 

66. Kan.—State v. Pratt, 220 P. 605, 
114 Kan. 660, 34 A.L.H. 189. 

70 C.J. p 633 note 87. 

Exclusion of cross-examination held 
not error 

Where it otherwise appeared that 
witnesses had not testified in federal 
court action Involving same automo¬ 
bile accident, their testimony con¬ 
cerning conversation with decedent 
about his imminent marriage was 
not sufficiently vital to the case to 
render exclusion of cross-examina¬ 
tion about such conversation and 
about such failure to testify in fed¬ 
eral court action error. 

Mass.—Campbell v. Ashler, 70 N.B, 
2d 302, 320 Mass. 475. 


67. Pa.—Reichart v. Beidleman, 17 
Serg. & R. 41. 

70 C.J. P 633 note 88. 

Zncompeteut or misleading’ evidence 
The court in application of rule 
with respect to testimony by witness 
relating to conversation with party 
to action should not permit by indi¬ 
rection evidence to be presented that 
is clearly incompetent and that may 
mislead the jury. 

—^Kieman v. Mauer, 80 A. 2d 116, 
13 N.J.Super. 18. 
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Stated the extent of his information concerning the 
subject thereof. 

Testimony. Where a question to a witness is not 
fully answered, the opposite party may elicit a full 
answer;®^ and a witness who states part of the 
testimony given by another witness at a previous 
trial or hearing may be required to give the whole 
of such testimony,70 except to the extent that it is 
not relevant to the part put in on direct examina- 
tion.7i 

Transaction. A witness who, on his direct exam¬ 
ination, testifies to a part of a transaction may, on 
cross-examination, be asked to give the whole of 
the transaction,72 except as to parts thereof which 
are not relevant or material to the issues.73 The 
cross-examiner may bring out an>^hing that was 
said or done during the time covered by the testi¬ 
mony in chief of the witness which had previously 
been omitted, and which would in any manner tend 
to explain, contradict, or qualify the transaction 

68. U.S.—Gold V. U. 

26 F.2d 185. 

70 C.J. p 633 note 89. 

69. Me.—Mason v. Tallman, 34 Me. 

472. 

Tex.—Taylor v. State, 169 S.W. 672, 

76 Tex.Cr. 20. 

70. Conn.—State v. Fasano, 177 A. 

376, 119 Conn. 456. 

Ind.—Carey v. Richmond, 92 Ind. 

259—Harness v. State, 67 Ind. 1. 

As to testimony at former trial or 
hearing: generally see supra § 380. 

71. N.M.—State v. Archuleta, 217 
P. 619, 29 N.M. 26. 

70 C.J. p 633 note 93. 

78. U.S.—Banning v. U. 

Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 

87 Ii.Bd. 566. 

OaL—People v. Groldstein, 191 P.2d 
102, 84 C.A.2d 581. 

Conn.—State v. Silver, 93 A.2d 164, 

139 Conn. 234. 

Tex.—Ross & Sensibaugh v. McLel- 
land, CivJiLpp., 262 S.W.2d 205, re¬ 
fused no reversible error. 

70 C.J. p 633 note 94. 

73. Mo.—^White v. Missouri Motors 
Distributing Co., 

226 Mo.App. 453. 

70 C.J. p 634 note 96. 

74. Cal.—People v. Dotson, 299 P.2d 
875, 46 C.2d 891. 

People V. Whitehead, 247 P.2d 
717, 113 C.A2d 43. 

70 C.J. p 634 note 96. 

Clairif!yliig all that was said, done, 
and intended 

In prosecution for conspiracy to 
sell narcotics, defendant was entitled 
to cross-examine government’s wit¬ 
nesses thoroughly to show that he 
had made no agreements with wit- 


testified to,74 even though the result may be to 
bring out facts which constitute a part of the 
cross-examining party’s case.75 A statutory pro¬ 
vision excluding the testimony of a party against 
an executor with respect to a personal transaction 
tvith decedent does not change this rule.7® 

§ 382. - Details or Particulars of Matters 

Testified to 

A witness may, In the discretion of the court, be 
cross>examined as to the details of an occurrence, or as 
to further particulars with respect to a matter or trans¬ 
action, with respect to which he has testified in general 
terms on his examination in chief. 

A witness may, in the discretion of the court, 
be interrogated on cross-examination as to the de¬ 
tails of an occurrence with respect to which he has 
testified in general terms on his examination in 
chief,77 or as to further particulars with respect to 
a matter or transaction as to which he has so testi- 
fied.72 Hence, cross-examination has been held 

D.C.—McFarland v. U. S., 174 F.2d 
638. 85 U.S.App.D.C. 19. 

Idaho.—Towne v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis., 
70 P.2d 364, 58 Idaho 83. 

Ill.—Bender v. Bender, 221 Ill.App. 
494. 

Mo.—State v. Busch, 119 S.W.2d 265, 
342 Mo. 959. 

70 C.J. p 635 note 4. 

Xuducemeat to testify 

In prosecution of a collector of In¬ 
ternal revenue for violation of stat¬ 
ute on ground that he had accepted 
money from a taxpayer in compro¬ 
mise of taxpayer's violation of a 
revenue law, where a revenue agent 
called by the prosecution testified 
that no promise had been made to 
taxpayer with respect to taxpayer’s 
testimony, accused should have been 
allowed to cross-examine agent as 
to whether taxpayer had been of¬ 
fered any inducement to testify. 

U.S.—^U. S. V, Warren, C.C.A.N.Y., 
120 F,2d 211. 

Threats 

Manner in which witness was 
threatened was a proper matter to 
discover on cross-examination of 
witness testifying that he had been 
threatened. 

Ga..—Bland v. State, 78 S.E.2d 51, 
210 Ga 100. 

Acgulttal after arrest 

Where the witness testified that 
accused had been previously arrest¬ 
ed on another charge, denial of re¬ 
quest by accused to cross-examine 
witness to show that accused had ei¬ 
ther been acquitted or the charge had 
been dismissed was improper. 

Cal.—^People v. Crews, 242 P.2d 64, 
110 CA..2d 218. 


S., C.C.A.N.T., 


S„ C.C.A. 


47 S.W.2d 245, 


nesses to sell and to make clear all 

that was said, done, and intended. 

U.S.—Lambert v. U. S., C.C.A.La., 
101 F.2d 960. 

Questions held proper or erroneotisly 
disallowed 

Cal.—People v. Whitehead, 247 P.2d 
717,113 C.A2d 43. 

D.C.—^Rogers v. District of Colum¬ 
bia, Mun.App.. 31 A.2d 649. 

La.—^B. F. Goodrich Co. v. Truxillo, 
App., 191 So, 753. 

Neb.—Knapp v. State, 299 N.W. 223, 
139 Neb. 810. 

Pa.—^Valles v. Peoples-Pittsburgh 
Trust Co., 13 A2d 19, 339 Pa. 33. 

75. Pa.—^Markowitz v. Urban, 77 
Pa,Super. 640. 

70 C.J. p 634 note 97. 

76. N.T.—^Nay v. Curley, 21 N.B. 
698, 113 N.r. 575. 

Competency of witnesses in actions 
by or against representatives, sur¬ 
vivors, or successors in title or in¬ 
terest of deceased or incompetent 
persons generally see supra §§ 
132-251. 

77. U.S,—Banning v. U. S., C.C.A 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct. 434, 317 U.S. 695, 87 
L.Ed. 656. 

Cal.—^People v, Bu25zell, 104 P.2d 603, 
15 C.2d 654, 

N.T.—^People V, Sherman, 35 N.T.S. 
2d 171, 264 App.Div. 274. 

Ohio.—Gault v. Hall, App., 127 N.B. 
2d 533. 

70 C.J, p 634 note 3. 

Attendant circumstances as evidence 
generally see Evidence §§ 694— 

697. 

78. Ala.—Mobile City Lines v. Alex« 
ander, 30 So.2d 4, 249 Ala. 107. 

Oal.—^People v. Buzzell, 104 P.2d 603, 
IS r*.2d 654. 
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proper as to the speed of a vehicle,the fact and 
scope of an agency,the authority of a person tak¬ 
ing part in an arrest and prosecution,or the 
identification of a person mentioned or referred to 

on the direct examination but it has been held 

that the identity of an informer named as such in 
an indictment cannot be disclosed by cross-examina- 
tion.83 A witness as to a statement made by one 
immediately after his injury may be cross-examined 
to show the circumstances connected with the pro¬ 
curing of the statement and the zeal of the witness 
in obtaining it.^^ 

Trailing by bloodhounds. Where, in a criminal 
case, evidence of trailing by bloodhounds, is ad¬ 
mitted, defendant should have the fullest opportunity 
by cross-examination to inquire into the breeding 
and training of the dogs, and into all circumstances 


and details of the hunt;S5 but it is not error in 
such a case to exclude a question to the witness who 
had testified as to the trailing, as to whether he had 
ever trailed a man by the same dogs.^6 

I 383 . -Time, Place and Circumstances 

of Transaction 

The time and place of, and the circumstances sur¬ 
rounding or connected with, a transaction or occurrence 
testified to on direct examination are proper subjects of 
inquiry on cross-examination. 

Although the cross-examination may, in the ex¬ 
ercise of the sound discretion of the court be 
limited,87 the timers and place oiP and the circum¬ 
stances surrounding or connected with,^® a transac¬ 
tion or occurrence testified to on direct examination 
are proper subjects of inquiry on cross-examination. 


79. Neb.—Gohlinghorst v. Ruess, 20 
N.W.2d 881, 146 Neb. 470—In re 
Potts* Estate, 14 N.W.2d 323, 144 
Neb. 729. 

BzclQSiozL of questiozL 

Where defendant in automobile 
collision case testified that he was 
driving between forty and forty-five 
miles per hour and on cross-exami¬ 
nation that he had driven automobile 
above forty-five miles an hour, there 
was no error In exclusion of ques¬ 
tion “considerably above 45?,” since 
he had already qualified as having 
judgment as to speed at which he 
claimed to have been driving, 
N.H.—Bennett v. Bennett, 31 A.2d 
374, 92 N.H. 379. 

80. U.S.—Bankers Indemnity Ins. 
Co. V. Pinkerton, C.C.A.Cal., 89 P. 
2d 194, followed In Bankers In- 
dem. Ins. Co. v, Lundgren, 89 P.2d 
200, certiorari denied 58 S.Ct. 23, 
302 U.S. 703. 82 L.Ed, 543, certio¬ 
rari denied Bankers Indem. Ins. 
Co. V. Pinkerton, 58 S.Ct. 23, 302 
U.S. 704, 82 L.Ed. 543. 

N.T.—Metlin v. Globe & Republic 
Ins. Co. of America, 26 N.Y.S.2d 
613, 261 App.Div. 1048. 

70 C.X p 635 note 6. 

Warehouse receipts 
Where it was sought to show by 
direct examination of a witness that 
defendant’s name was signed to 
warehouse receipts by third persons, 
it was held that prosecution could 
show by cross-examination that such 
third persons were authorized to 
sign defendant’s name. 

Or.—State v. Humphreys, 70 P. 824, 
43 Or. 44. 

81. Ill.—^People V. Crane, 134 N.E. 
99, 302 Ill. 217. 

70 C.J. P 636 note 7. 

88. U.S.—Sorrentlno v. TT. S., C.C.A. 
CaL, 163 P.2d 627. 

Ala.—Ison v. State, 39 So.2d 247, 34 
Ala-App. 263, certiorari denied 39 


So.2d 249, 252 Ala. 25—Cashman v. 
State. 104 So. 555, 20 Ala.App. 
599. 

70 C.J. p 635 note 5. 

Disozetioiiary power 

Refusal to permit witnesses to be 
cross-examined eis to the name of a 
person not otherwise connected with 
the case was discretionary. 

N.T.—^ETledel v. Board of Regents of 
University of N. T., 73 N.B.2d 546, 
296 N.T. 347, motion granted 74 
N.E.2d 667, 297 N.T. 685. 

83. U.S.—^U. S. V. Roviaro, C.A.I11., 
229 P,2d 812, certiorari granted 
Roviaro v. U. S., 76 S.Ct. 834, 351 
U.S. 936, 100 L.Bd. 1464. 

84. Ill.—^Kenna v. Calumet, H. & S. 
E. R. Co., 206 I11.APP. 17, affirmed 
120 N.E. 259, 284 Ill. 301. 

85. La.—State v. Green, 26 So.2d 
487, 210 La. 157. 

70 C.J. p 636 note 10. 

Trailing by bloodhounds as evidence 
generally see Criminal Law § 646. 

88, Ala.—Jones v. State, 74 So. 843, 
16 Ala.App. 7, certiorari denied 75 
So. 1003, 200 Ala. 696—^Hadnot v. 
State, 57 So, 383, 3 Ala.App. 102. 

187. Mich.—People v. Watson, 12 N. 

[ W.2d 476, 307 Mich. 596, certiorari 
denied Watson v. People, 65 S.Ct. 
81, 323 U.S. 749, 89 L.Ed. 600, re¬ 
hearing denied 65 S.Ct. 127, 328 U. 
S. 815, 89* L.Ed. 648. 

33 . Neb.—Corpus Juris cited in 
Callies v. State, 61 N.W.2d 370, 377, 
167 Neb. 640. 

Tex.—Graham v. State, 69 S.W.2d 73, 
126 Tex.Cr. 631. 

70 C.J. p 636 note 12. 

89. Neb.— Corpus Juris cited lu 
Callies v. State, 61 N.W.2d 370, 
377, 167 Neb. 640. 

70 C.J. p 636 note 13. 

9a Ark.—Clements v. State, 133 S. 
W.2d 844, 199 Ark. 69. 
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Cal.—People v. Loveless, 35 P.2d 
674, 140 C.A. 291. 

Iowa.—^Eno v. Adair County Mut. 
Ins. Ass'n, 294 N.W. 323, 229 Iowa 
249. 

Neb.—Corpus Juris cited la. Callies 
V. State, 61 N.W.2d 870, 377, 157 
Neb. 640. 

Pa.—^Peters v. Shear, 41 A.2d 556, 
351 Pa. 621. 

Kauffman v. General Gregg Post 
of American Legion, Com.Pl., 34 
Berks Co. 83. 

Tex.—Simpson v. Whitesboro Nat. 
Bank, Clv.App., 120 S.W.2d 462. 

Wolfe V. State, 178 S.W.2d 274, 
147 Tex.Cr. 62. 

70 C.J. p 636 note 14. 

Lie detector test 

Where accused alleged that re¬ 
peated questioning led to his emo¬ 
tional upset, breakdown, and subse¬ 
quent repudiated confession, trial 
court's limiting cross-examination of 
witness who had given accused lie 
i detector test and whose actions al¬ 
legedly led to accused’s emotional 
upset and breakdown was Improper. 
Ill.—People V. Lettrich, 108 N.B.2d 
488, 413 lU. 172. 

Consideration for note 

Cross-examination of payee show¬ 
ing execution of note and considera¬ 
tion therefor, and circumstances pur¬ 
suant to which note was signed, was 
proper. 

Wash.—Slnko v. Sinko, 234 P.2d 1086, 
39 Wash.2d 246. 

Alibi 

Where defense produces alibi wit¬ 
nesses, state, on cross-examination, 
may elicit from them names of all 
persons claimed by them to have 
been present at time and place laid 
for alibi. 

Tex.—Weaver v. State, 86 S.W.2d 
758, 129 Tex.Cr. 317. 
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Cross-examination with respect to circumstances 
surrounding the occurrences which assumes facts 
not in evidence is properly denied.^^ Exclusion of 
cross-examination as to the time of occurrence of a 
particular matter testified to on direct examination 
is not error where no prejudice results therefrom.^^ 

§ 384. -Reasons for Actions or State¬ 

ments 

A witness may, subject to the discretion of the court, 
be asked on cross-examination as to his, or another per¬ 
son’s, reasons for certain acts or statements. 

A witness may be asked on cross-examination as 
to his reasons for certain acts of his, which have 
been brought out,^* or why he failed to do certain 
things,subject to the discretion of the court, 
except where immaterial.^® Likewise, he may be 
cross-examined as to the reasons for certain state¬ 
ments made by him,®^ or as to the reasons of Mother 
person for an act of the latter as to which the wit¬ 
ness has testified.®® 

The right to inquire into the reasons of a witness 
does not include the right to inquire if he is not 


committing perjury for reasons not suggested by 
the evidence.®® In a criminal case it has been 
held that a witness cannot be asked as to his 
knowledge of anything which would cause the prose¬ 
cuting witness to bring an unw’arranted charge 
against accused,^ nor can the witness be cross-ex¬ 
amined to bring out his opinion as to why accused 
did what he did.^ A question on cross-examination 
as to why defendant acted in a certain manner, 
which was purely argumentative and called for a 
conclusion of the witness, is properly excluded.® 

I 385. -Falsity of Statements on Exami¬ 

nation in Chief 

Cross-examination tending to establish the falsity of 
the witness’ statements on his examination In chief is 
proper, and considerable latitude should be allowed, but 
the questions should not be framed so as to reflect on the 
character of the witness. 

Cross-examination tending to establish the falsi¬ 
ty, whether intentional or otherwise, of the wit¬ 
ness’ statements on his examination in chief is 
proper,^ and considerable latitude should be al- 


91. Cal.—People v. Bell, 274 P. 393, 
96 C.A. 503. 

92. Idaho.—State v. Gee, 284 P. 846, 
48 Idaho 688. 

93. U.S.—McKay v. Shott Mfg, Co.. 
D.aOhio, 25 F.Supp. 716. 

Ala .—Corpus Juris cited iu Armour 
& Co. V. Cartledge, 176 So. 334, 389, 
234 Ala. 644. 

Becker Roofing Co. v. Carroll, 69 
So.2d 295, 37 Ala.App. 385—In¬ 
gram V. State, 42 So.2d SO, 34 Ala. 
App. 597, reversed on other 
grounds 42 So.2d 36, 252 Ala. 497. 
Cal.-—Bedford Inv. Co. v, Folb, 180 
P.2d 361, 79 C.A.2d 363—Bandoni 

V. Walston, 179 P.2d 865, 79 C.A 
2d 178. 

Mo.—^Howard v. Thompson, App., 157 
S.W.2d 780. 

Tex.—Lewis v. State, 226 S.W.2d 
861, 154 Tex.Cr. 329—Yarbrough v. 
State, 172 S.W.2d 346, 146 Tex.Cr. 
217. 

70 C.J. p 636 note 17. 

94 . Ga.—Elliot v. Georgia Power 
Co., 197 S.B. 914, 68 Ga.App. 161. 

Mo.—Howard v. Thompson, App., 157 
S.W.2d 780. 

70 C.J. p 637 note 13. 

95- Mich.—People v. Davis, 137 N. 

W. 61, 171 Mich. 241. 

70 C.J. p 637 note 19. 

State of aniud 

Questions on cross-examination to 
show state of mind of accused at 
time of encounter are discretionary. 
Mass.—Commonwealth v. Peterson, 
164 lSr.E. 260, 257 Mass. 473. 

98 C.J.S.—10 


96. Ala.—^Wray v. State, 57 So. 144, 
2 Ala.App, 139. 

70 C.X p 637 note 20. 

Cross-exazninAtlou excluded 

Testimony by witness that he quit 
his employment with defendant vol¬ 
untarily and that he quit because of 
trouble with his spouse was not so 
conflicting as to authorize defendant, 
on cross-examination to inquire into 
witness' gambling proclivities as 
cause for his quitting, since, in any 
event, the quitting, as to defendant, 
was voluntary. 

Mo.—^Pettyjohn v. Kansas City Pub¬ 
lic Service Co., App., 181 S.W.2d 
179, opinion quashed in part on 
other grounds 188 S.W.2d 650, 354 
Mo. 79. 

railure to produce object 
Where a witness is under no duty 
to produce an object in absence of 
the court's order therefor, there is 
no error in excluding the question 
as to why the witness did not bring 
the object with him. 

Ala.—^Maroney v. State, 101 So. 528, 
20 Ala.App. 186, certiorari denied 
Ex parte Maroney, 101 So. 529, 
211 Ala. 613. 

97. TJ.S.—^Runde v. Manufacturers 
Cas. Ins, Co., C.A.Conn., 178 F.2d 
130—U. S. V. Bourjally, C.CA..I11., 
167 F.2d 993. 

70 C.J. P 637 note 21. 

98. Ark.—Clements v. State, 133 S. 
W.2d 844, 199 Ark, 69. 

I^.T.—^Bennett & Hall v. Burch, 1 
Den. 141. 

Tenn.— Hager v. Hager, 66 S.W.2d 
250,17 Tenn.App. 143. 
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Tex.—Huey v. State, 156 S.W.2d 61, 
142 TexCr. 622. 

99. Ind.—Bassett v. State, 130 N.E. 
1X8, 190 Ind. 213. 

1, Cah—^People v. McAfee, 255 P. 
839, 82 C.A. 389. 

8. Iowa.—State v. Skaggs, 133 N.W. 
779,153 Iowa 881. 

Tex.—^McDougal v. State. 185 S.W. 
15, 79 Tex.Cr. 254. 

3. Cal.—People v. Ramey, 232 P. 
724, 70 C-A. 92. 

4. Cal.—^People v. Ormes, 198 P.2d 
690. 88 C.A.2d 353. 

Conn.—State v. Perellf, 21 A2d 389, 
128 Conn. 172. 

D.C.—Sidur v. Thall, Mun.App., 31 A 
2d 873. 

Mass .—Commonwealth v. Devlin, 141 
N,E.2d 269, 

Md.—Salisbury Coca Cola Bottling 
Co. V. Lowe, 4 A.2d 440, 176 Md. 
230. 

Tex.—^Lindsey v. State, 176 S.W.2d 
192, 146 Tex.Cr. 459. 

70 C,J. p 637 note 27. 

Weight of testixnony 
In a criminal case, questions on 
cross-examination afCecting the 
weight of a witness' story should 
not be unduly abridged. 

Mich.—^People v. Sullivan, 287 N.W, 
567, 290 Mich. 414. 

Voxmer testimony 

Permission to elicit on cross-ex¬ 
amination that at prior trial witness 
testified otherwise was proper. 

Conn.—Cackowski v. Jack A Hal- 
prin, Inc., 53 A2d 649, 133 Conn. 
631. 
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lowed.6 The questions, however, should not be 
framed so as to reflect on the character of the 
witness,® and it has been held improper to ask the 
witness whether certain testimony given by him was 
truej or if a certain portion of his testimony is as 
truthful as the balance,« or, having denied a fact, 
whether he would not deny it, even if it were 
true.® For the purpose of establishing the falsity 
of his testimony it is proper to ask the witness to de¬ 
tail again the occurrence about which he testified 
on direct examination.!® An examination as to 
truth or falsity of witness’ statements which is so 
conducted as to threaten unseemly scenes between 
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counsel and witness is properly stopped by the 
court.!-!- 


I 336. - Collateral, Irrelevant or Imma¬ 

terial Matters 


The cposs-examinatfon of a witness should not be ex¬ 
tended to collateral, irrelevant, or immaterial 
but the rule excluding such evidence is not applied with 
the same strictness on cross-examination as In direct ex¬ 
amination, and the court is Invested with a considerable 
latitude of discretion In permitting or limiting cross- 
as to such matters. 


The cross-examination of a witness should not 
be extended to collateral, irrelevant, or immaterial 
matters,!® notwithstanding the right to a thorough 


S. Ga.—Caldwell v. Brown, 67 S.B. 

2d 618, 80 Ga.App. 858. 

N.Y.—Jacobson v. Silberstein, 182 N. 

T.S. 150, 192 App.Div. 42. 

Mich.—People v. Gaboon, 60 N. 
W. 384, 88 Mich. 456. 

7. Mass.—Commonwealth v. Klosek, 
160 N.B. 252, 262 Mass. 416. 

70 C.J. p 638 note 30. 

S. Ala.—Rains v. State, 7 So. 316, 
88 Ala. 91. 

:3- Mo.—State v. Sydnor, 161 S.W. 
692, 253 Mo. 375. 

10- Ky,—Shrout v. Commonwealth, 
11 S.W,2d 726, 226 Ky. 660. 

11. Iowa.— Baldwin v, St. Louis, 
etc., R. Co., 39 N.W. 607, 75 Iowa 
297, 9 Am.S.R. 479. 

13, U.S.—Martcney v. U. S., C.A, 
Kan., 218 F.2d 258, certiorari de¬ 
nied 75 S.Ct. 442, 348 U.S. 953, 99 
L.Ed. 746—Sims v. Greene, C.C.A. 
Pa., 160 P.2d 512—U. S. v. Man- 
ton, C.C.A.N.T., 107 F.2d 834, cer¬ 
tiorari denied Man ton v. U. S., 60 
S.Ct. 690, 309 U.S, 664, 84 L.Ed. 
1012, and Spector v. U. S., 60 S.Ct | 
590, 309 U.S. 664, 84 L.Ed. 1012— 
Palace Cafe v. Hartford Fire Ins. 
Co., C.C.A.Ind., 97 F.2d 766, certio¬ 
rari denied Hartford Fire Ins. Co. 
V. Palace Cafe, 69 S.Ct. 102, 306 
V.S. 634, 83 L.Ed. 407—Palace Cafe 
V. National Security Fire Ins. Co., 
C.C.AInd., 97 F.2d 766, certiorari 
denied National Security Fire Ins. 
Co. V. Palace Cafe, 69 S.Ct. 102, 305 

U.S. 634, 83 L.Ed. 407. 

In re Consolidated Oil Co., D.C. 
Mich., 140 F.Supp. 614—U. S. v. 
Stoehr, B.C.Pa., 100 F.Supp. 143, 
aihrmed, C.A., 196 F.2d 276, 83 A. 
L.R.2d 836, certiorari denied 
Stoehr v. U. S., 73 S.Ct 28, 344 U.S. 
826, 97 L.Ed. 643—Gaynor v. At¬ 
lantic Greyhound Corp., D.C.Pa., 
86 F.Supp. 284, reversed on other 
grounds, C.A., 183 F.2d 482. 

Ala.—Jones v. Mullin, 44 So.2d 748, 
253 Ala. 331—Floyd v. Franklin, 36 
So.2d 234, 261 Ala. 15—Alabama 
Power Co. v, Dunlap, 200 So. 617, 


240 Ala. 568—^Hale v. Cox, 163 So. 
335, 231 Ala. 22. 

Morgan v. State, 45 So.2d 802, 
35 Ala.App. 269—^Miller v. State, 
41 So.2d 482, 34 Ala.App. 483— 
Montgomery v. State, 33 So.2d 386, 
33 Ala.App. 341—Tatum v. State, 
22 So.2d 850, 32 Ala.App. 128— 
Jones V. State, 193 So. 179. 29 Ala. 
App. 126, certiorari denied 193 So. 
182, 238 Ala. 640—^Russell v. State, 
165 So. 266. 27 Ala.App. 10. 

Ark.—Interurban Transp. Co. v. 
Reeves, 108 S.W.2d 694, 194 Ark. 
321. 

Cal.—People v. Lantz, 262 P.2d 19, 
120 C.A. 2d 787—^People v. Gold¬ 
berg, 242 P.2d 116, 110 C.A.2d 17— 
In re Morelli’s Estate, 226 P.2d 
716, 102 C.A.2d 39—People v. 

Coyle, 200 P.2d 546, 88 C.A.2d 967, 
certiorari denied, 69 S.Ct. 1042, 337 
U.S. 909, 93 L.Ed. 1721, rehearing 
denied 69 S.Ct 1485, 337 U.S. 934, 
93 L.Ed. 1740—^People v. Serpa, 
154 P.2d 6, 67 C.A.2d 327—^Arm¬ 
strong V, Kline, 149 P.2d 445, 64 C. 
A,2d 704—People v. McDaniel, 140 
P.2d 88, 59 C.A.2d 672—Rypka v. 
Field, 115 P.2d 521, 46 C.A.2d 225 
—People V. Young, 77 P.2d 271, 25 

C. A.2d 148. 

Conn.—State v. Dortch, 93 A.2d 490, 
139 Conn. 317 —Kilpatrick v. Kil¬ 
patrick, 193 A. 766, 123 Conn. 218. 
D.C,—Prudential Ins. Co. of Ameri¬ 
ca V. Saxe, 134 F.2d 16, 77 U.S.App. 

D. C. 144, certiorari denied 63 S.Ct. 
1033. 319 U.S. 745, 87 L.Ed. 1701. 

Bills V. Morgan, Mun.App., 65 A. 
2d 797. 

Ga.—Lightfoot v. Applewhite, 91 S.B. 
2d 37, 212 Ga. 136—^Morgan v. 

State, 84 S.E.2d 365, 211 Ga. 172— 
Biegun v. State, 68 S.E.2d 149, 206 
Ga. 618. 

Thomas v. State, 70 S.E.2d 131, 
85 Ga.App. 868—Walraven v. Wal- 
raven. 47 S.E.2d 148, 76 Ga.App. 
713—^Dorsey v. State, 36 S.E.2d 
178, 73 Ga.App. 271—Head v. John 
Deere Plow Co., 30 S.E.2d 662, 71 
Ga.App. 276—^Hyde v. State, 29 S. 

E. 2d 820, 70 Ga.App. 823, followed 
in 29 S.E.2d 824, 70 Ga.App. 829 
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—^Head v. Georgia Power Co., 27 
S.E.2d 339, 70 Ga.App. 32—Gran¬ 
ger V. National Convoy & Trucking 
Co., 7 S.B.2d 916, 62 Ga.App. 294— 
Elliott v. Georgia Power Co., 197 
S.E. 914, 68 Ga.App. 161. 

Hawaii.—Hawaiian Trust Co. v. 

Welsh, 34 Hawaii 390. 

Idaho.—Mountain States Tel. & Tel. 
Co. v. Jones, 280 P.2d 1067, 76 
Idaho 241. 

Ill.—People v. Halkens, 53 N.B.2d 
923, 386 Ill. 167. 

Ind.—^Perry v. Perry, 27 N.B.2d 133, 
108 Ind.App. 93. 

Kan.—Soden v. Bennett, 244 P.2d 
1204, 173 Kan. 142—Dean v. Met¬ 
calf, 58 P.2d 1073, 144 Kan. 174. 

Ky.—^Hodge v. Commonwealth, 287 
I S.W.2d 426—^Triplett v. Napier, 
286 S.W.2d 87—G. & H. Cattle Co. 

V. Commonwealth, 227 S.W.2d 420, 
312 Ky. 315. 

La.—State v. Wood, 40 So.2d 797, 215 
La. 396—State v. Valentine, 14 So. 
2d 851, 203 La. 1057. 

Franklin v. New Orleans Public 
Service, App., 187 So. 126. 

Md.—Blondell v. Orem, 93 A.2d 77, 
201 Md. 138—Houlihan v. McCall, 
78 A.2d 661, 197 Md. 130—Precision 
Development Co. v. Past Bearing 
Co.. 37 A.2d 906, 183 Md. 399— 
Berg V. Plitt, 12 A.2d 609, 178 Md. 
156, reargument denied 13 A.2d 
364, 178 Md. 165—Great Atlantic 
& Pacific Tea Co. v. Noppenberger, 
189 A. 434, 171 Md. 378. 

Mass.—Campbell v. Ashler, 70 N.B. 
2d 302, 320 Mass. 475—^McGeorge 
V. Grand Realty Trust, 65 N.B.2d 
694, 316 Mass. 373—Ouillette v. 
Sheerin, 9 N.E.2d 713, 297 Mass. 
636—^De Santis v. Massachusetts 
Bonding & Insurance Co., 194 N.E. 
136, 289 Mass. 315. 

Mich.—^People v. Welke, 68 N.W.2d 
759, 342 Mich. 164—Moore v. 

Knapp, 35 N.W.2d 393, 323 Mich. 
478—^Bdwin S. George Foundation 
V. Allen, 31 N.W.2d 716, 320 Mich. 
552 —Berke v. Murphy, 274 N.W. 
356, 280 Mich. 633. 

Minn.—Boutang v. Twin City Motor 
Bus Co., 80 N.W.2d 30—Anderson 
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V. Enfield, 70 N.W.2d 409, 244 
Minn. 474. 

Miss.—J. W. Sanders Cotton Mill v. 
Moody, 195 So. 683, 189 Miss. 284. 

Mo.— Corpus Juris cited iu State v. 
Brotherton. 266 S.W.2d 712. 715— 
State V. Klink, 264 S.W.2d 650, 363 
Mo. 907—^Dempsey v. Thompson, 
251 S.W.2d 42, 363 Mo. 339—Met¬ 
ropolitan Ice Cream Co. v. Union 
Mut. Fire Ins. Co., 216 S.*W’.2d 464, 
358 Mo. 727—^Bellovich v. Griese, 
100 S.W.2d 261—State v. Trice. 92 
S.W.2d 135, 338 Mo. 744. 

Moon distributing Co. v. Mara- 
ble, App., 287 S.W.2d 635—State v. 
Roseberry, App., 283 S.W.2d 652— 
American Displays v. E. T. Swiney 
Motors, App., 240 S.W.2d 732— 
Howard v. Thompson, App., 157 S. 

W. 2d 780—Hill v. Landau, App.. 
126 S.W.2d 616. 

Mont.—O’Sullivan v. Simpson, 212 
P.2d 436, 123 Mont. 314. 

N.H.—Ineson v. James Ross Associ¬ 
ates. 108 A.2d 666, 99 N.H 230. 

N.J.—State V. Edelman, 98 A.2d 618, 
26 N.J.Super. 588. 

Rynar v. Lincoln Transit Co., 30 
A.2d 406, 129 N.J.Law 625—^Inde¬ 
pendent uEtna Sprinkler Corpora¬ 
tion V. Morris, 175 A 102, 114 N.J. | 
Law 23. 

Fidelity Union Trust Co. v. 
Sayre, 44 A2d 26, 137 N.J.Eq. 179. 

iq-.M.—State v. Archer, 255 P. 396, 
32 N.M. 319. 

N.Y,—^Friedel v. Board of Regents of 
University of N. T., 73 N.E.2d 645, 
296 N.Y. 347, motion granted 74 
N.E.2d 567, 297 N.Y. 686. 

Leonard v. Home Owners Loan 
Corp., 60 N.Y.S.2d 78, 270 App.Div. 
363, 785, 867, affirmed 75 N.R2d 
261, 297 N.Y. 103. 

N.C.—In re Kemp’s Will, 73 S.B.2d 
906, 236 N.C. 680—Cuthrell v. 

Greene. 60 S.E.2d 625, 229 N.C. 476 
—Yadkin Valley Motor Co. v. 
Home Ins. Co. of New York, 16 S. 
E.2d 847, 220 N.C. 168. 

K’.D.—^Haggard v. First Nat. Bank of 
Mandan, 8 N.W.2d 6, 72 N.D. 434. 

Ohio.—Fawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 
92 N.E.2d 431, appeal dismissed 93 
N.E.2d 480, 164 Ohio St. 206—^E. 
H. Bardes Range & Foundry Co. 
V. Weaver, App., 44 N.B.2d 130— 
Pierron v. Prudential Ins. Co. of 
America, 30 N.B.2d 663, 66 Ohio 
App. 465. 

Okl.—Ballard v. State, 223 P.2d 782, 
92 Okl.Cr. 420—^Hudman v. State, 
205 P.2d 1176, 89 Okl.Cr. 160— 
Doser v. State, 203 P.2d 461, 88 
Okl.Cr. 299—^Hiatt v. State, 94 P. 
2d 262, 67 Okl.Cr. 372. 

Or.—Warner v. Maus, 304 P.2d 423— 
In re Steele’s Estate, 62 P.2d 207, 
162 Or. 49. 

Pa.—-Commonwealth v. Pearlman, 
191 A 866, 126 Pa.Super. 461. 

Lewith 6b Freeman v. Coursen, 
Com.Pl., 46 Liiz.L6g.Reg. 63—Har¬ 


riett V. Balias, Com.Pl., 36 Wash. 
Co. 294. 

R. L—^Fahy v. New England Transp. 
Co., 32 A2d 157, 69 R.L 181—Co¬ 
lumbus Exchange Trust Co. v. 
Pennacchini, 27 A2d 187, 68 R.I. 
196 

S. C.—State V. Burnett, 85 S.E.2d 744. 
226 S.C. 421—Terwilliger v. White. 
72 S.E.2d 169, 222 S.C. 176—State 
V. Maxey, 62 S.E.2d 100, 218 S.C. 
106—State v. Jones, 188 S.E. 178. 
182 S.C. 1—Plumley v. Gosnell, 178 
S.E. 261, 175 S.C. 30—Baxter v. 
Camp Mfg. Co., 176 S.E. 513, 173 
S.C. 194. 

Tex.—State v. Layton, Civ.App., 147 
S.W.2d 516—In re Struthers’ Es¬ 
tate, Civ.App., 103 S.W.2d 798— 
Osterloh v. San Antonio Public 
Service Co., Civ.App., 77 S.W.2d 
I 290, error dismissed. 

Majors v. State, 231 S.W.2d 425. 
155 Tex.Cr. 88—Cosby v. State, 220 
S.W.2d 471, 153 Tex.Cr. 392—Gale 
V. State, 98 S.W.2d 195, 131 Tex.Cr. 
288. 

Utah.—Mitchell v. Palmer. 240 P.2d 
970, 121 Utah 245—^Jenson v. S. EL 
Kress & Co., 49 P.2d 958, 87 Utah 
434. 

Vt.—Bliss V. Moore, 22 A2d 315, 112 
Vt. 185. 

Va.—^Benson v. Commonwealth, 58 
S.E.2d 312, 190 Va. 744. 

Wash.—Schrock v. Gillingham, 219 ] 
P.2d 92, 36 Wash.2d 419—State v. 
Knabb, 90 P.2d 250, 199 Wash. 53. 
W.Va.—^Toler v. Cassinelli, 41 S.B.2d 
672, 129 W.Va. 691. 

Wls.—Fischer v. State, 276 N.W. 640, 
226 Wis. 390. 

70 C.J. p 638 note 40. 

‘When the cross-examination is 
in respect to a collateral matter in¬ 
cidental to the main issue, the court 
need not permit it to be unduly ex¬ 
tended.” 

Or.—Bowles v. Creason, 66 P.2d 1183, 
1188, 156 Or. 278. 

Test 

(1) Test of materiality of fact 
brought out on cross-examination is 
whether the party cross-examined 
would be entitled to prove It as a 
part of his own case. 

U.S.—Gaynor v. Atlantic Greyhound 
Corp., D.C.Pa., 86 F.Supp. 284, re¬ 
versed on other grounds, C.A, 183 
F.2d 482. 

(2) Test of whether fact inquired 
of on cross-examination Is collateral, 
is, would cross-examining party be 
entitled to prove it as part of his 
case, tending to establish his plea? 
Colo.—Huggins v. Campbell, 274 P. 

2d 324,130 Colo. 183. 

Miss.— Holden v. State, 85 So.2d 208 
—Powers V. State, 151 So. 730, 168 
Miss. 541. 

Neb.—Griffith v. State, 69 N.W.2d 
701, 167 Neb. 448. 

Or.—Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 605. 
Pa.—Commonwealth v. Kettering, 
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119 A2d 680, 180 Pa.Super. 247— 
Herr v. Erb, 62 A2d 75, 168 Pa. 
Super. 430. 

Dzsujko V. Eureka-Maryland As¬ 
surance Corp., Com.Pl., 31 Luz. 
Leg.Reg. 401. 

Wash,—O’Neil v. Crampton, 140 P.2d 
308, 18 Wash.2d 579. 

70 C.J. p 638 note 40 [a]. 

(3) If cross-examining party Is 
not entitled to go into such matter 
in chief it is held to be collateral. 

Or.—Peters v. Consolidated Freight 

Lines, 73 P.2d 713, 157 Or. 605. 

70 C.J. p 638 note 40 [a]. 

(4) On the other hand, it has been 
said that if the party cross-examin¬ 
ing would under the rules of practice 
be entitled to prove the matter as a 
part of his case, it is collateral to 
the cross-examination and cannot be 
inquired into. 

D.C.—Hackett v. U. S.. MumApp., 92 
A.2d 766. 

(5) In determining whether croas- 
I examination relates to irrelevant 

matters, test to be applied is, does 
I question call for a response which 
might have been proved as an inde¬ 
pendent fact? 

Cal.—^People v. Ranson, 259 P.2d 910, 
119 C.A2d 380. 

Wlieare court calls witness, cross- 
examination should be limited to is¬ 
sues involved. 

Ill.—People V. Hundley, 122 N.E.2d 
668, 4 I11.2d 244—People v. Grigs¬ 
by, 191 N.B. 264, 357 Ill. 141—Peo¬ 
ple V. Daniels, 188 N.E. 886, 354 
Ill. 600. 

Cross-ezamlnstioa. on ismiatezial 
testimony adduced under direct ex¬ 
amination is also immaterial and is 
properly excluded. 

Mont.—^McGafflck v. Leigland, 303 P. 
2d 247. 

Questions held properly excluded or 
improperly allowed in criminal 
prosecutions lor: 

(1) Assault. 

D.C.—Hackett v. U. S., Mun.App., 92 
A2d 766. 

Ill.—People V. Potts, 86 N.E.2d 345, 
403 HI. 398. 

Mich.—People v. Haggai, 62 N.W.2d 
186, 332 Mich. 467. 

70 C.J. p 638 note 40 Ef] (4). 

(2) Burglary. 

Fla.—^Foy V. State, 155 So. 657, 116 
Fla. 245, followed In Chastain v. 
State, 174 So. 910, 131 Fla. 261. 
Ga.—Slappey v. State, 13 S.E.2d 873, 
64 Ga.App. 713—Stevens v. State, 
174 S.E. 718, 49 Ga.App. 248. 

70 C.J. P 638 note 40 [f] (5). 

(3) Homicide. 

U.S.—^Evans v. U. S., C.C.AKan., 122 
F.2d 461, certiorari denied 62 S.Ct. 
478, 314 U.S. 698, 86 L.Bd. 668. 
Ala.—^reen v. State. 82 So.2d 418, 
263 Ala. 324—^V^oodard v. State, 
44 So.2d 241, 253 Ala. 269—Grooms 
V. State, 162 So. 456, 228 AIa 133. 
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and sifting cross-examination of a 

Early v. State. 18 So.2d 873. 31 
Ala.App. 488. 

CaL—People v. Cullen, 234 P.2d 1, 
37 C.2d 614. 

Conn.—State v. Perelli, 21 A.2d 389, 
128 Conn. 172. 

Ga.—Pulliam v. State. 28 S.E.2d 139, 
196 Ga. 782. 

Dorsey v. State, 36 S.B.2d 178, 

78 Ga.App. 271. 

Ky.—^Acres v. Commonwealth, 269 S. 
W.2d 38. 

Da.—State v. Solomon, 62 So.2d 481, 

222 La. 269. 

He.—State v. Ernst, 114 A.2d 369. 
Mass.—Commonwealth v. Millen, 194 
N.B. 463, 289 Mass. 441. 

N.J.—State V. Ciemiengo, 185 A 65, 
116 N.J.Law 402. 

N.C.—State v. Creech, 51 S.B.2d 348. 
229 N.C. 662. 

Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 26. 

S.C.—State V. Gantt. 76 S.E.2d 674, 

223 S.C. 431, certiorari denied 
Gantt V. State of S. C., 74 S.Ct. 
433, 347 U.S. 906, 98 L.Ed. 1065. 

Tex.— Marx v. State, 160 S.W,2d 1014, 
141 Tex.Cr. 628—Davis v. State, 66 
S.W.2d 339, 125 Tex.Cr. 131. 

70 C.J. p 638 note 40 [f] (10). 

(4) Larceny. 

Oal.—People v. Van Wyke, 206 P.2d 
53, 91 C.A2d 839—People v. Torp, 
104 P.2d 642, 40 C.A2d 187—Peo¬ 
ple V. Reed, 31 P.2d 162, 27 C.A.2d 
484. 

Oa.—Walden v. State, 63 S.E.2d 232, 
83 Ga.App. 231. 

Mo.—State v. Perkins, 116 S.W.2d 
80, 342 Mo. 560. 

70 C.J. p 638 note 40 [f] (1). 

(5) Eape. 

Ala.—^Daniels v. State, 11 So.2d 756, 
243 Ala, 675, certiorari denied Dan¬ 
iels V. State of Alabama, 63 S,Ct. 
1168, 319 D.S. 755, 87 L.Bd. 1708 
—Norris v. State, 156 So. 566, 229 
Ala. 226, reversed on other 
grounds 65 S.Ct 679, 294 U.S. 687, 

79 L.Bd. 1074. 

Cal.—People v. Newton, 293 P.2d 476, 
139 C.A2d 289. 

Conn.—State v. Esposito, 191 A 341, 
122 Conn. 604. 

Ga.—Latimer v. State, 4 S.E.2d 631, 
188 Ga. 776. 

Mich.—^People v. Geanakopoulos, 31 
N.W.2d 683, 320 Mich. 480. 

Mo.—State v. Hayes, 204 S.W.2d 723, 
356 Mo. 1033. 

Mont.—State v. Stevens, 172 P.2d 
299, 119 Mont 169—State v. Peter¬ 
son, 59 P.2d 61, 102 Mont 495. 

70 CXJ. P 638 note 40 [f] (15). 

(6) Robbery- 

Ala.—^Nichols V. State, 173 So. 662, 
27 Ala.App. 436. 

Cal.—^People v. McChesney, 102 P.2d 
455, 39 C.A.2d 36. 
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Okl.—^Armstrong v. State, 6 P.2d 843, 
53 Okl.Cr. 53. 

Tex.—Dukes v. State, 277 S.W.2d 710, 
161 Tex.Cr. 423—^Akers v. State, 79 
S.W.2d 128, 128 Tex.Cr. 68 . 

(7) Treason. 

0 .g.—iva Ikuko Toguri D'Aauino v. | 

U. S., C.ACal.. 192 F. 2 d 338, certio¬ 
rari denied 72 S.Ct 772, 343 U.S. 
935, 96 L.Ed. 1343. rehearing de-, 
nied 72 S.Ct. 1053, 343 U.S. 958, 96 
L.Ed. 1368. rehearing denied 73 S. 
Ct 786, 345 U.S. 931, 97 L.Ed. 1361, 
and rehearing denied, C.A, 203 P. i 
2d 390. I 

( 8 ) Other offenses. j 

U.S.—Bernstein v. U. S., CAPla., | 

234 F.2d 475—^U. S. v. Kretske, C. 
A.I11., 220 P.2d 786, reversed on 
other grounds 76 S.Ct 51, 360 U.S. 
807, 100 L.Ed. 725—Bateman v. U. ] 
S., C.AWash., 212 P.2d 61—Dick¬ 
son V. U. S., C.AC 0 I 0 .. 182 F.2d 
131—^U. S. V. Hornstein, C.A.I11., 
176 P.2d 217—^Templeton v. U. S., 
C.C.ATenn., 151 P.2d 706—Morris 
v. U. S., C.C.ALa., 112 P.2d 522, 
certiorari denied 61 S.Ct 41, 311 

U. S. 653, 85 L.Ed. 418—U. S. v. Moe 

Llss. C.C.A.N.Y., 106 P.2d 144— 
Hartzell v. U. S., C.C.Alowa, 72 1 
F.2d 669, certiorari denied 55 S.Ct ^ 
216, 293 U.S. 621, 79 L.Ed. 708. , 

Ala.—Talt v. State. 65 So.2d 208, 37 1 
Ala,App. 130, certiorari denied 65 
So.2d 212, 259 Ala. 16. 

Cal.—^People v. Chambers, 72 P.2d 
746, 23 C.A2d 687. 

Colo.—Sheftel v. People, 141 P.2d 
1018. Ill Colo. 349. 

Qa.—Ammons v. State, 78 S.E.2d 63, 
88 Ga.App, 781—^Thomas v. State, 
70 S.E.2d 131, 85 Ga.App. 868 — 
Loomis V. State, 61 S.B.2d 13, 78 
Ga.App. 153—Cameron v. State, 18 
S.B.2d 16, 66 Ga.App. 414—Mosely 

V. State, 189 S.B. 636. 65 GfiuApp. 
151. 

Ky. —Coomer v. Commonwealth, 157 
S.W.2d 97, 288 Ky. 698. 

La.—State v. Alexander, 45 So.2d 83, 
216 La. 932. 

Mass.—Commonwealth v. Doyle, 84 
N.E.2d 20, 323 Mass. 633. 

Hich.—^People v. Bartlett 20 N.W.2d 
758, 312 Mich. 648. 

Pa.—Commonwealth v. Morrison, 118 
A.2d 263, 180 Pa.Super. 133, cer¬ 
tiorari denied Morrison v. Com¬ 
monwealth of Pa., 77 S.Ct 31, 362 
U.S. 823, 1 L.Ed.2d 47. 

Tex.—Gallegos v. State, Cr., 295 S. 

W. 2d 907. 

Wash.—State v. Stilts, 42 P.2d 779, 
181 Wash. 305. 

70 C.J. p 638 note 40 [t]. 

Question held proper or exroxieonsly 
disallowed 

(1) In action on accident policy. 
Wash.—^Bussard v. Fireman’s Fund 
Indem. Co., 267 P.2d 1062, 44 Wash. 
2d 417. 


(2) In action for damages for neg¬ 
ligence. 

Ala.—Poole v. Evergreen Livestock 
Co., 77 So.2d 475. 262 Ala. 131. 

Cal.—Huddy v. Chronicle Pub. Co., 
103 P.2d 421, 16 C.2d 664. 

(3) In action against corporation’s 
officer to recover alleged loan claim¬ 
ed by officer to represent investment 
in corporation. 

Mo.—^Massman v. Muehlebach, 96 S. 
W.2d 808, 231 Mo.App. 72. 

(4) In prosecution for perjury be¬ 
fore congressional committee. 

D.C.—Christoffel v. U. S., 200 P.2d 

734, 91 U.S.App.D.C, 241, vacated 
on other grounds 73 S.Ct. 868, 345 

U. S. 947, 97 L.Ed. 1371. 

(5) In prosecution for filing false 
claim against township. 

Ind.—Shnelder v. State, 40 N.E.2d 
322, 220 Ind. 28. 

(6) In prosecution for homicida 
Idaho.—State v. Van Vlack, 65 P.2d 

736, 57 Idaho 316. 

Okl.—Williams v. State, 220 P.2d 
836, 92 OkLCr. 70. 

Tex.—Smith v. State, 162 S.W.2d 751, 
142 Tex.Cr- 349. 

(7) In prosecution for misapply¬ 
ing funds, moneys, and credits of 
bank. 

U.S.—U. S. v. Klock, C.AN.Y., 210 F- 
2d 217. 

(8) In prosecution of mortgagor 
for unlawfully selling mortgaged au¬ 
tomobile. 

Neb.—^Knapp v. State, 299 N.W. 223, 
139 Neb. 810. 

(9) In suit to cancel agreement 
with testator’s children for distribu¬ 
tion of property. 

Conn.—^Warner v. Warner, 1 A 2d 
911, 124 Conn. 625, 118 AL.R. 1348. 

(10) In wiU contest 

Ala.—Whitt V. Forbes, 64 So.2d 77, 
258 Ala. 580. 

(11) Other Illustrations see 70 C. 
J. p 638 note 40 [g]. 

Opportfuilty to cross-examine on all 
material matters held shown 
0,C.—Goodman v. District of Colum¬ 
bia, Mun.App., 88 A2d 319—Dow¬ 
ell V. U. S., Mun.App., 87 A.2d 630. 

13. Ga.—^Pulliam v. State, 28 S.E.2d 
139, 196 Ga. 782—^Robinson v. Mur¬ 
ray, 32 S.E.2d 496. 198 Ga. 690— 
Smiley v. State, 118 S.B. 713, 156 
Ga. 60. 

Ammons v. State, 78 S.B.2d 63, 

I 88 Ga.App. 791—Walden v. State, 
63 S.E.2d 232, 83 Ga.App. 231— 
Thomas v. State, 70 S.E.2d 131, 85 
Ga.App. 868—Wright v. State, 46 
S.B.2d 616, 76 Ga.App. 483—Cox 

V. Norris, 28 S.B.2d 888, 70 Ga.App. 

I 680—Slappey v- State, 13 S.E.2d 

j 873, 64 Ga.App. 718—Corpus Juris 
cited in Moyers v. State, 6 S.E.2d 
1 438, 441, 61 Ga.App. 824—Stevens 
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the same strictness in cross-examination as in di¬ 
rect examination proper cross-examination does 
not necessarily mean that every question shall be 
directly material to the issues of the case.^® In 
this respect the court is invested with a considerable 


latitude of discretion,^6 and may, if it deem proper, 
allow the examination to extend to matters which 
are not strictly relevant or material,^*^ where such 
inquiry tends to promote justice^^ or to amplify the 
true situation,!® or to test the memory or sincerity 


V. state, 174 S.E. 718, 49 Ga.App. 
248. 

14. Me.—State v. Smith, 37 A. 2d 
246, 140 Me. 235. 

Mont.—O’Sullivan v. Simpson, 212 P. 

2d 435, 123 Mont. 314. 

Tex.—Grocers Supply Co. v. Stuckey, 
Civ.App., 152 S.W.2d 911, error re¬ 
fused. 

70 C.J. p 641 note 42. 

15. Utah.—Jenson v. S. H. Kress & 
Co.. 49 P.2d 958, 87 Utah 434. 

16. U.S.—^Davis v. U. S., C.A.Minn., 
229 P.2d 181, certiorari denied 76 
S.Ct. 706, 351 U.S. 904, 100 UEd. 
1441—^Marteney v. U. S., C.^Kan., 
218 P.2d 258, certiorari denied 75 S. 
Ct. 442. 348 U.S. 953, 99 UBd. 745 
—^Minnehaha County, S. U., v. Kel¬ 
ley. C.C.A.S.D., 150 P.2d 356. 

U. S. V. Stoehr, B.C-Pa., 100 P. 
Supp. 143, aflElrmed, C.A., 196 P,2d 
276. 33 A.L«.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct 28. 
344 US. 826, 97 UEd. 643. 

Ala.—^Drake v. State, 57 So.2d 817, 
257 Ala. 205—Floyd v. Franklin, 
36 So.2d 234, 251 Ala. 15. 

Conn.—^Kay Petroleum Corp. v. Pier- 
grossi. 79 A2d 829, 137 Conn. 620. 
D.C.—Hackett v. U S., Mun.App., 92 
A2d 766. 

Ga.—^Pulliam v. State. 28 S.B.2d 139, 
196 Ga. 782—Quinton v. Peck, 24 
S.E.2d 36, 195 Ga 299. 

Borsey v. State, 36 S.E.2d 178, | 
73 GaApp. 271. 

Hawaii.—Hawaiian Trust Co. v. 

Welsh, 34 Hawaii 390. 

Ill.—^People V. Hedge, 120 N,E. 494, 
284 Ill. 513. 

Iowa—^Nichols v. Kirchner, 40 N.W. 
2d 13, 241 Iowa 99. 

Me.—State v. Smith, 37 A2d 246, 140 
Me. 255. 

Md.—Takoma Park Bank v. Abbott, 
19 A2d 169, 179 Md. 249, certiorari 
denied 62 S.Ct 184, 314 US. 672, 86 
L.Ed. 538. 

Mass.—Gulffre v. Carapezza, 11 N.E. 

2d 433, 298 Mass. 458, 125 AL.R. 1. 
Mich.—^People v. Cooper, 40 N.W.2d 
708, 326 Mich. 514, opinion adhered 
to 43 N.W.2d 310, 328 Mich. 169— 
People V. Taranski, 37 N.W.2d 101, 
324 Mich. 132—People v. Fleish, 32 
N.W.2d 700, 321 Mich. 443. 

Mo.—^Hilton V. Thompson, 227 S.W. 
2d 675, 860 Mo. 177—Gildehaus v. 
Jones, 200 S.W.2d 623, 356 Mo. 8— 
State V. Murrell, 169 S.W.2d 409. 

Moore v. Connecticut Fire Ins. 
Co., 181 S.W.2d 176, 238 Mo.App. 
828—State ex ret State Highway 
Commission v. Hoifman, App., 132 
S.W.2d 27. 


Ohio.—State v. Liff, 87 N.B.2d 917, 
86 Ohio App. 396. 

Pa.—Berkley v. City of Jeannette, 96 
A.2d 118, 373 Pa 376. 

Commonwealth v. Caserta, 110 
A2d 808, 177 PaSuper. 461—Com¬ 
monwealth V. Rothman, 77 A2d 
731,168 PaSuper. 163. 

Wash.—State v. Anderson, 2S5 P.2d 
879, 46 Wash.2d 864. 

70 C.J. p 641 note 43. 

PenulttiiLg cross-examinatioa held 
abuse of discretion. 

Mo.—^Dent v. Monarch Life Ins. Co., 
98 S.W.2d 123, 231 Mo.App. 283. 

Sefusal to ptfinit cross-exasoination 
held proper ezercdse of discretion. 
US.—Callanan v. U S., CA.Mo., 223 
P.2d 171, certiorari denied 76 S.Ct. 
102, 350 US. 862. 100 UEd. 764. re¬ 
hearing denied 76 S.Ct. 210, 350 
US. 926, 100 L.Ed. 810—Dolan v. 
U S.. C.AMO., 218 F.2d 454, cer¬ 
tiorari denied 75 S.Ct. 665, 349 US. 
923, 99 L.Ed. 1255—^U. S. v. Ger- 
man-American Vocational League, 
C.C.AN.J., 153 F.2d 860, certiorari 
denied 66 S.Ct 976, two cases, 328 

U. S. 833, 90 L.Ed. 1608, and Schroe- 
der V. U. S., 66 8,Ct 977, five cases, 
328 U.S. 833, 834, 90 L.Bd. 1609, 
and Lieblien v. U S., 66 S.Ct. 978, 
two cases, 328 US. 834, 90 L.Ed. 
1510 —^u. S. V. Ginsburg, C.C.A.I11., 
96 F.2d 882, certiorari denied Gins¬ 
burg V. U S., 59 S.Ct, 81, 305 US. 
620, 83 L.Bd. 396—^Maryland Cas¬ 
ualty Co. V. Dunlap, C.C.A.Mass., 
68 F.2d 289. 

Ala.—^Freeman v. State, 74 So.2d 513, 
37 Ala.App. 623, certiorari denied 
74 So.2d 520, 261 Ala. 697—Early 

V. State, 18 So.2d 873, 81 Ala.App. 
488. 

Conn.—State v. Weinrib, 99 A2d 145, 
140 Conn. 247—State v. Bradley, 
55 A2d 114, 134 Conn. 102, certio¬ 
rari denied 68 S.Ct. 453, 333 US. 
827, 92 D.Ed. 1112—^lannello v. 
Town of West Haven, New Haven 
County. 42 A2d 833, 182 Conn. 148 ! 
—^Trachten v. Boyarsky, 190 A. 
869, 122 Conn. 465. 

D,C.—Wright V. U. S., 183 F.2d 821. 
87 US.APP.D.C. 67. 

Ga.—^New England Mut. Life Ins. Co. 
V. Childs, 194 S.E. 561, 185 Ga. 198. 

Hamilton v. Pulaski County, 72 
S.B.2d 487, 86 Ga.App. 705—^Wil¬ 
liams V. State, 63 S.B.2d 442, 83 
Ga.App, 252—Wright v. State, 46 S. 
B.2d 516, 76 Ga.App. 483—^McNabb 
v. State. 29 S.E.2d 643, 70 Ga.App. 
798. 

HI.— ^People V. Nakutin, 5 N.E. 2d 78. 
364 Ill. 563—People v. Kukulski, 
193 N.E. 504. 358 Ill. 60L 
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People V. Williams. 127 N.B.2d 
505, 6 Ill.App.2d 326, affirmed 133 
N.E.2d 268, 8 IlL2d 140. 

Ind.—Utley v. State, 91 N.E.2d 355, 
228 Ind. 210. 

Denmure v. Bray, 27 N.E.2d 135, 
108 Ind.App. 60. 

Mass.—Commonwealth v. Aronson. 
115 N.E.2d 362. 

Mich.—Malicke v. Milan, 30 N.W.2d 
440, 320 Mich. 65. 4 A.L.R-2d 1412, 
rehearing denied 32 N.W.2d 363, 
320 Mich. 65, 4 A.L.R.2d 1412— 
People V. Ely, 12 N.W.2d 425, 307 
Mich. 452—City of Detroit v. Po- 
rath, 260 N.W. 114, 271 Mich. 42. 
Mo.—^Hilton V. Thompson, 227 S.W. 
2d 675. 360 Mo. 177—State v. Shil- 
kett, 204 S.W.2d 920, 356 Mo. 1081 
—Smith V. Thompson, 142 S.W.2d 
70. 346 Mo. 602. 

Mont.—State v. Keller. 246 P.2d 817, 
126 Mont. 142. 

Nev.—State v. Murray, 215 P.2d 265, 
67 Nev. 131, rehearing denied 216 
P.2d 606, 67 Nev. 131. 

N.J.—Stanley Co. of America v. Her¬ 
cules Powder Co., 108 A2d 616, 16 
N.J. 295, 45 AL.R.2d 1106. 

Laurlno Co. v. Daly Bldg. Corp., 
91 A2d 492, 21 N.J.Super. 666. 

State V. Lisena, 34 A2d 737, 131 
N.J.Law 48. 

Okl.—Stout V. State, 214 P.2d 271, 90 
OkLCr. 360. 

Pa.—Commonwealth v. VanBusklrk, 
39 A2d 311, 155 Pa.Super. 618. 
S.D.—State v. Ness, 66 N.W.2d 923, 
75 S.D. 373. 

—State V. Johnson, 267 N.W. 14, 
221 Wls. 444. 

Wyo.—^Benham Const. Co. v. Rentz, 
238 P.2d 927, 69 Wyo. 176. 

70 C.J. p 641 note 43 [b]. 

17. US.—U. S. V. Backer, C.C.A.N. 
T., 134 F.2d 533. 

Conn.—^Hirsch v. Vegiard, 77 A2d 
85, 137 Conn. 802. 

Minn.—State v. Pavlovich, 71 N.W. 

2d 173, 245 Minn. 78. 

Mo.—Gildehaus v. Jones, 200 S.W. 
2d 523, 856 Mo. 8—^Bush v. Kan¬ 
sas City Public Service Co., 169 
S.W.2d 831, 360 Mo. 876. 

70 C.J. P 641 note 44. 

XxL absenoe cf spedflo obiaotioa 
Tex.—Luevanos v. State, 252 S.W.2d 
179, 157 Tex.Cr. 623. 

18. Fla.—Atlantic Coast Line R. Co. 
V. HolUday, 74 So, 479, 73 Fla, 269. 

19. Tex.—^Powers v. UUmann, Stem 
& Krausse, CivApp., 16 S.W.2d 
910. 
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of the witness.®® Where cross-examination on the 
whole case is allowed, a question calculated to draw 
out a fact which may be rendered material by fur- 
ther evidence is competent, although not accom¬ 
panied by an offer to introduce such other evi- 
dence.21 

As the court has discretion to allow such examina¬ 
tion, it is also within its discretion to determine the 
limits beyond which it will not allow the examina¬ 
tion to be extended.22 Where the only effect of the 
cross-examination of a witness on collateral mat¬ 
ters would be to prejudice the minds of the jurors, 
it should not be permitted.23 The trial court may 
allow cross-examination on collateral or immaterial 
matters where such matters have been opened up on 
the direct examination and it has been held im¬ 
proper to refuse to allow it,25 although as to this 
the contrary has been held.25 It has also been held 
that failure to object to improper questions on direct 
examination may not be taken advantage of on 
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cross-examination to elicit immaterial or irrelevant 
testimony.2'7 

I 3g7^ - Cross-Examination of Character 

Witnesses 

a. In general 

b. As to knowledge of discreditable ru¬ 

mors or facts 

a. In General 

A witness who testifies to the character or reputation 
of a person may be subjected to cross-examination with 
special reference to the particular attribute or trait of 
character Involved, and while considerable latitude Is 
permitted in the conduct of such examination, it should 
not extend to matters throwing no real light on the ques¬ 
tion of character and reputation, 

A witness who testifies to the character or reputa¬ 
tion of another may be subjected to cross-examina- 
tion2S with special reference to the particular at¬ 
tribute or trait of character involved.29 Consider- 


20. Ala,—Baker v. State, 93 So. 270, 
18 Ala.App. 610. 

21. Mich.—O’Donnell V. Segar, 26 
Mich. 867. 

22 . XJ.S.—^Dolan v. XJ. S., C.A.Mo., 
218 F.2d 454, certiorari denied 75 
S.Ct. 666, 349 XJ.S. 923, 99 L.Ed. 
1255. 

—Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A.2d 
238. 

Minn.—State v. Pavlovich, 71 N.W. 

2d 173. 246 Minn. 78, 

Mo.—Siegel v. Ellis, 288 S.W.2d 932. 
70 C.J. P 641 note 49. 

23. Ariz.—Corpus Juris quoted in 
Brazee v. Morris, 179 P.2d 442, 445, 
65 Ariz. 291. 

Minn.—State v. Pavlovich, 71 N.W.2d 
173, 245 Minn. 78. 

Mo.—American Displays v. B. T. 
Swiney Motors, App., 240 S,W.2d 
732—Better Booling Materials Co. 
V. Sztukouskl, App., 183 S.W.2dj 
400. 

N.Y,—Grenadier v. Surface Transp, 
CoiT. of N. T., 66 N.Y.S.2d 130, 271 
App.Div. 460. 

S.C.—Soulios V. Mills Novelty Co., 
17 S.E.2d 869, 198 S.C. 366. 

70 C.J. p 642 note 60. 

Collateral questioning hbld not prej¬ 
udicial 

Ill. —People V. Derrico, 100 N.B.2d 
607, 409 111. 453. 

24. K.I.—Vlngi V. Trillo, 73 A.2d 43, 
77 R.I. 65. 

70 C.J. P 642 note 51. 

25. Ala.—Wllkerson v. State, 129 So. 
722, 221 Ala. 453. 

70 C.J. p 642 note 62. 

26. Cad.—^Laursen v. Tidewater As¬ 
sociated Oil Co., 268 P.2d 104, 123 


C.A.2d 813—People v. McDaniel, 
140 P.2d 88, 59 C.A.2d 672. 

70 C.J. p 642 note 53. 

27 . Cal.—People v. Wells, 202 P.2a 
63, 33 C.2d 330, certiorari denied 
Wells V, People of State of Cal., 
70 S.Ct. 43, 338 U.S. 836, 94 L.Bd. 
610. 

Sloan V. Steams, 290 P.2d 382, 
137 C.A.2d 289—Laursen v. Tide¬ 
water Associated Oil Co., 268 P.2d 
104, 123 C.A.2d 813—People v. Mc¬ 
Daniel, 140 P.2d 88, 69 C.A.2d 672. 

28. XJ.S.—^Michelson v. XJ. S., N.T., 

69 S.Ct. 213, 336 XJ.S. 469, 93 L.Bd. 
168. 

Krogmann v. XJ. S., C.A.OhIo, 226 
F.2d 220—^Bratcher v. XJ. S., C.C.A. 
Va., 149 F.2d 742, certiorari denied 
65 S,Ct 1680, 326 XJ.S. 885, 89 L. 
Ed. 2000—^Mannix v. XJ. S., C.C.A, 
Md,, 140 F.2d 250. 

Ala.—Echols V. State, 55 So. 2d 522, 
36 Ala-App. 302, reversed on other 
gprounds 56 So.2d 530, 266 Ala. 389. 
Conn.—State v. Silver, 93 A.2d 164, 
139 Conn. 234—State v. Jerome, 33 
Conn. 265. j 

D.C.—Stewart v. U. S., 104 F.2d 234, 

70 APP.D.C. 101. 

Mich.—People v. Mills, 64 N.W. 488, 
94 Mich. 630. 

Mo.—State v. Carson, App.» 239 S.W. 
2d 532. 

N.Y.—People v. Clemente, 136 N.Y.S. 
2d 779. 

Okl.—Whitten v. State, 236 P.2d 706, 
94 Okl.Cr. 393—^Potter v. State, 228 
P.2d 204, 93 Okl.Cr. 362—Lowrey 
V. State. 197 P.2d 637, 87 Okl.Cr. 
313—^L’yons v. State, 133 P.2d 898, 
76 Okl.Cr. 41. 

Pa.—Commonwealth v. Becker, 191 
A. 361, 326 Pa. 105. 

Commonwealth v. Brown, O. & 
T. and Quar.Sess., 33 Berks Co. 269, 
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affirmed 28 A.2d 259, 149 Pa.Su- 
per. 130, reversed on other grounds 
29 A.2d 793, 346 Pa. 192—Com¬ 
monwealth V. Sullivan, Quar.Sess., 
54 DauphCo. 48. 

Tenn.—Walker v. State, 273 S.W.2d 
707, 197 Tenn. 452. 

Tex.—Richardson v. State, 228 S.W. 
2d 179, 164 Tex.Cr. 422—Wilson v. 
State, 226 S.W.2d 565, 154 Tex.Cr. 
140—Cain v. State, 124 S.W.2d 991, 
136 Tex.Cr. 275—Blackstock v. 
State, 82 S.W.2d 982, 128 Tex.Cr. 
637—Ivory v. State, 81 S.W.2d 696^ 
128 TexCr. 408. 

70 C.J. p 642 note 67. 

Questioning for purposes of qnaiilU 
cation 

Prosecuting attorney may question 
defendant’s character witnesses for 
purposes of qualification. 

U.S.—Deschenes v. U. S., CA.Kan.„ 
224 F.2d 688. 

29. Cal.—^People v. Hernandez, 117 
P.2d 394, 47 C.A.2d 132. 

Iowa.—State v. Brandt, 44 N.W.2d 
690, 242 Iowa 382—State v. Clay, 
271 N.W. 212, 222 Iowa 1142. 

N.J.—State V. Steensen, 113 A.2d 
203, 36 N.J.Super. 103. 

Pa.—Commonwealth v. Hurt, 60 A.2d 
828, 163 Pa.Super. 232—Common¬ 
wealth V. Wiswesser, 188 A, 604, 
124 Pa.Super. 251. 

70 C.J. P 643 note 68. 

Oross-examination to relate to- 

particular trait involved 
(1) Character witness, who testi¬ 
fied that defendant’s general reputa¬ 
tion for peace or violence was good, 
could be cross-examined on defend¬ 
ant’s general reputation for getting 
into shooting scrapes. 

Miss.—^Magee v. State, 27 So.2d 767, 
200 Miss. 861, suggestion of error* 
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able latitude is permitted in the conduct of the 
cross-examination,but it should be confined with¬ 
in reasonable limits and not extended to matters 
throwing no real light on the question of character 


and reputation.3i 

It is proper to inquire into source of the witness’ 
knowledge concerning character of party for or 


sustained on other grounds 28 So. 

2d 854, 200 Miss. 861. 

(2) Cross-examination of witness 
as to reports of conviction of ac¬ 
cused for drunken driving or reck¬ 
less driving or disorderly conduct 
was proper as evidence inconsistent 
with a good reputation for peace and 
quietude. 

Ky.—Broyles v. Commonwealth, 267 
S.W.2d 73. 

(3) Where character witness tes¬ 

tified as to defendant's general repu¬ 
tation for being a peaceable, law- 
abiding citizen, cross-examination as 
to whether witness had heard that 
defendant participated in killing of 
others was not error. ' 

Tex.—Calloway v. State, 218 S.W.2d j 

469, 153 Tex.Cr. 131. | 

(4) In burglary prosecution where 
witness testified that reputation of 
accused for being a peaceable and 
law-abiding citizen was good, ques¬ 
tions as to whether witness had 
heard that accused had kept a four¬ 
teen-year-old white girl out all night 
In an automobile and had been as¬ 
sociated with a gang of hoodlums 
were not improper. 

Tex.—^Villarrlel v. State, Cr., 295 S. 
W.2d 222. 

(5) In prosecution for indecent ex¬ 
posure, morality of accused was a 
trait of character inherently involv¬ 
ed and was a proper subject for 
cross-examination of character wit¬ 
nesses after accused had voluntarily 
put his character in issue; and 
where accused voluntarily made 
specific inquiry as to his morality of 
certain of his character witnesses, iz 
was not error to include in cross-ex¬ 
amination of those witnesses who 

not been asked to testify on di¬ 
rect examination with respect to his 
reputation or morality but only with 
respect to his reputation for honesty, 
truthfulness and veracity, whether 
such witnesses had heard rumors of 
other offenses relating to defendant's 
morality. 

Mo.—State v. Carson, App., 239 S.W. 
2d 532. 

(6) On a prosecution for murder, 
where a witness for accused testified 
that general character of deceased 
for peace was bad, and that he was 
regarded as a violent, turbulent and | 
dangerous man, witness may be ask¬ 
ed on cross-examination if he had 
not heard some say that deceased 
was a kind and obliging man, and a 
good neighbor. 

Ala.—Jackson v. State, 77 Ala. 18. 

Cross-examlnatioxL held irrelevant to 
particalar trait involved 
<1) Where in n prosecution for 


robbery, a character witness testi¬ 
fied that the reputation of accused 
for honesty was good, it is Improp¬ 
er to question him as to prior arrests 
or convictions for assault with a 
deadly weapon or for carrying con¬ 
cealed weapons, since such crimes 
are not acts inconsistent with a good 
reputation for honesty. 

Cal.—People v. Hernandez, 117 P.2d 
394. 47 C.A.2d 132. 

(2) Cross-examination of witness 
! as to whether he knew accused had 

engaged in the illegal traffic of whis¬ 
ky has no bearing on reputation of 
accused for peace and quietude, 

Ky.—^Albertson v. Commonwealth, 
226 S.W.2d 523, 312 Ky. 68. 

(3) Where character witness testi¬ 
fied that accused had a reputation as 
a peaceable and law-abiding citizen, 
cross-examination whether witness 
had heard of accused having illicit 
relations with women In the neigh¬ 
borhood was error. 

Tex.—Kennedy v. State, 200 S.W'.2d | 
400, 150 Tex.Cr. 215. I 

(4) On a prosecution for murder, 
where a witness for accused testi¬ 
fied that the general character of the 
deceased for peace was bad, and that 
he was regarded as a violent, tur¬ 
bulent, and dangerous man, the wit¬ 
ness may not be asked If he had not 
heard men in deceased's neighbor¬ 
hood say he was a kind neighbor, or 
if he had not heard some good re¬ 
ports about deceased. 

Ala.—^Jackson v. State, 77 Ala. 18. 

30. U.S.—^Michelson v. U. S., N.T., 
69 S.Ct 213, 335 U.S. 469, 93 L.Ed. 
168. 

Ala.—Chiles v. State, 159 So. 700, 26 
Ala.App. 358. 

Va.—^Zlrkie v. Commonwealth, 66 S. 
B.2d 24, 189 Va. 862—Kanter v. 
Commonwealth, 199 S.E, 477, 171 
Va. 624. 

70 C.J. p 643 note 59. 

Bepetltioiis qaestions 

County attorney's questions, on 
cross-examination of witness testify¬ 
ing as to defendant's good reputa¬ 
tion for truth, “but it doesn’t make 
any difference to you this man has 
done time in the federal pen?" and 
"that doesn’t make any difference to 
you in arriving at your opinion?", 
were not erroneous, where court sus¬ 
tained objection to questions as repe¬ 
titious. 

Kan.—State v. Stephens, 209 P.2d 
924, 168 Kan. 6. 

31 . Ala.—Chiles v. State, 159 So. 
700, 26 Ala,App. 358- 
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Ark.—Amos v. State, 189 S.W.2d 611, 
209 Ark. 66. 

Cal.—People v. Long, 147 P.2d 659, 63 
C.A.2d 679. 

Tex.—^Rees v. State, 278 S.W, 843, 
102 Tex.Cr. 506. 

70 C.J. p 643 note 60. 

Character or reputatioii of third per¬ 
sons 

(1) Inquiries about rumored acts 
which affect the reputation of third 
persons only are not a proper test of 
the extent of the information of wit¬ 
ness concerning the subject of his 
testimony or of the credibility of 
reputation witness in other respects. 
Iowa.—State v. Keul, 5 N.W'.2d 849, 

233 Iowa 852. 

(2) Cross-examination, of witness¬ 
es to good reputation of defendant 
labor business agent charged with 
conspiracy concerning rumors of acts 
of violence committed by other un¬ 
ion officers who continued to be such 
officers, was error. 

Iowa.—State v. Keul, supra. 

(3) In murder prosecution, refusal 
to permit cross-examination of 
state's witness, who had testified on 
direct examination that general char¬ 
acter of defendant for peace and 
quiet was bad, as to reputation of 
deceased for peace and quiet in com¬ 
munity, was not abuse of discretion, 
where such cross-examination was 
not referable to anything testified to 
by witness on direct examination. 

Ala.—Coates v. State, 169 So. 328, 27 

Ala.App. 213. 

Bace prejudice 

In prosecution for assault, where¬ 
in accused and victim were Hindus, 
cross-examination of accused’s char¬ 
acter witness whether on certain 
date he was running store with a 
person who got killed by another 
Hindu was improper as intended to 
prejudice the Jury against the Hin¬ 
dus as a race. 

Cal.—^People v. Singh, 53 P.2d 403, 11 
C.A.2d 244. 

Question held not unduly to extend 
inquiry 

Question on cross-examination 
whether a witness, testifying to de¬ 
fendant’s good reputation for truth 
and veracity, had ever heard any one 
say that defendant’s reputation was 
good for anything was held not prej¬ 
udicial as unduly extending the In¬ 
quiry, where the witness merely an¬ 
swered, “Yes, Sir," and proceeded no 
further. 

Tex.—Calvin v. State, 261 S.W. 684, 
97 Tex.Cr. 267. 
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against whom he testifies,and ite extent,®® and 
interrogate him on the facts on which he bases his 
opinion, to test his knowledge.®^ So, it is proper 
to cross-examine the witness for the purpose of 
testily his memory,®® and to determine his knowl¬ 
edge of the difference between character and reputa¬ 
tion.®* He may be asked in what respect the char¬ 
acter is good or bad,®^ and what he has himself 
said at a particular time and place as to matters af¬ 
fecting the character of the person about whom in¬ 
quiry is made.®* 


Inquiry into the situation, associates, and occupa¬ 
tion of the character witness may be permitted,®® 
and it is proper to cross-examine him to dete^ine 
the degree of acquaintanceship between the witness 
and the person as to whose character he is testify¬ 
ing,^® the motive which led him to inquire about 
the' character of such person,^! and his freedom 
from bias, prejudice, or interest.*® 

T/wia or place embraced in itt^uiry. Cross-exami¬ 
nation of a character witness must be confined to 
character at or prior to the time of the offense,*® 


32 . Ala.—Butler v. Hughes, 88 So.Sd 
195, 284 Ala. 632. 

Ariz.—State v. Thomas, 290 P.2d 470, 

79 Ariz. 356. 

—State V. Hizlah, 8 S.E.2d 474, 
'217 N.C. 399. 

Okl.—Whitten v. State, 236 P.2d 706. 

94 Okl.Cr. 393—Gallagher v. State, 
159 P.2d 562, 81 Okl.Cr. 16—Lyons 
V State, 133 P.2d 898, 76 Okl.Cr. 41 
—Allen V. State. 113 P.2d 835. 72 
OkLCr. 102—^Long v. State, 67 P.2d 
980. 61 Okl.Cr. 274--Seabolt v. 

State, 67 P.2d 278. 69 OkLCr. 1. 

Tex.—^Broussard v. State, 114 S.W.2d 
248, 134 Tex.Cr. 1. 

70 C.J. P 643 note 61. 

Names of persons expressing opin¬ 
ions 

Cross-examination of character 
witnesses, by seeking to obtain from 
witnesses the names of persons who 
had expressed opinions that reputa¬ 
tion of accused was good, was rele¬ 
vant. 

Ky.—Albertson v. Commonwealth, 
226 S.W.2d 523, 312 Ky, 68. 

Ohio.—State v. Polhamus, App., 106 
N.B.2d 646. 

33. Ala.—Butler v. Hughes, 88 So.2d 
195, 264 Ala. 532. 

Ga.—^May v. State, 196 S.B. 196, 185 
Ga. 336. 

Iowa.— Corpus Juris cited in State v. 
Keul, 5 N.W.2d 849, 853, 233 Iowa 
852. 

Ky.—Bowen v. Commonwealth, 166 S. 

W.2d 870, 288 Ky. 516. 

Mo.—State v. Havens, 177 S.W.2d 
625. 

N-.C,—State V. Hargrove, 5 S.B.2d 
862, 216 N.C. 670. 

Tex.—^Parrish v. State, Cr., 290 S.W. 
2d 245. 

70 C.J. P 644 note 62. 

Knowledge of imprisonment 

In inaulrlng Into extent of knowl¬ 
edge of witness. Question as to 
whether accused had been in peniten¬ 
tiary during certain years In which 
witness had stated that he had 
known him, a period within approxi¬ 
mately ten years of trial, was prop¬ 
er. 

-^yo ,—State V. Higgle, 298 P.2d 349, 
rehearing denied 300 P.2d 667. 

34. U.S.—^Proctor v. XJ. S., C,CA- 
' Tex., 100 F.2d S60. 


Ala.—^Butler v. Hughes, 88 So.2d 195, 
264 Ala. 632. 

Blankenship v. State, 168 So. 193, 

27 Ala.App. 140, certiorari denied 
168 So. 194, 232 Ala. 366. 

Cal.—^Rlos V. Chand, 280 P.2d 47, 130 
C.A.2d 833—People v. Neal, 194 P. 
2d 67, 85 C.A.2d 765. 

Ga.—Haire v. State. 72 S.E.2d 707. 
209 Ga. 378— Wilson v. State, 10 S. 
E.2d 861. 190 Ga. 824 —^Mimbs v. 
State, 6 S.B.2d 770, 189 Ga. 189— 
May V. State, 195 S.B. 196, 185 Ga. 
335. 

Weldon v. State. 66 S.E.2d 920, 
84 GaApp. 634—Sikes v. State, 47 
S.E.2d 677, 76 Ga.App. 883—Giles 
v. State, 32 S.E.2d 1X1, 71 Ga.App. 
736, 

Ill.—People V. Pieper, 101 N.B.2d 
109, 410 Ill. 15. 

Ky._Bowen v. Commonwealth, 166 

S.W.2d 870, 288 Ky. 515—Gaugh v. 
Commonwealth, 87 S.W.2d 94, 261 
Ky. 91. 

La.—State v. Powell, 35 So.2d 741, 
213 La. 811—State v. Thornhill, 
178 So. 343, 188 La. 762. 

—People V. Logie, 32 N.W.2d 
468, 321 Mich. 303, certiorari de¬ 
nied Piggs V. People of State of 
Mich., 69 S.Ct. 234, 336 U.S. 886, 93 
L.Ed. 424, rehearing denied 69 S. 
Ct 404. 835 U.S. 905, 93 L.Ed. 439. 
Mo,—State v. Havens, 177 S.W.2d 
625. 

State V. Carson, App., 239 S.W. 
2d 632. 

Ohio,—State v. Polhamus, App., 106 
N.E,2d 646. 

Pa.—Commonwealth v. Hess, 84 A. 

2d 246, 170 Pa,Super. 145. 

Tex.—Stewart v. State, 188 S.W.2d 
167, 148 Tex.Cr. 480. 

Va.—^Zirkle v. Commonwealth. 55 S. 

E.2d 24, 189 Va. 862. 

70 C.J. p 644 note 63. 
l^aok of knowledge 

Cross-examination of character 
witness may be for purpose of show¬ 
ing lack of testimonial knowledge. 
Wash.—State v. Axelson, 22S P.2d 
1069, 37 Wash.2d 393. 

35. Mich.—^People v. Logie, 32 N.W. 
2d 468, 321 Mich. 803, certiorari de¬ 
nied Biggs V. People of State of 
Mich., 69 S.Ct 234, 336 U.S. 886, 93 
L.Bd. 424, rehearing denied 69 S.Ct. 
404, 336 U.S. 905, 93 L.Ed. 439. 


36. Iowa.—State v. Hixson, 227 N> 
W. 166, 208 Iowa 1233. 

37. N.C.—State v. Nance, 141 S.B. 
468, 195 N.C. 47. 

38. Tenn.—Crawford v. State, 273 
S.W.2d 689. 197 Tenn. 411. 

22 C.J. p 483 note 48. 

39. Pa.—Commonwealth v. Mueller. 
34 A.2d 321, 153 Pa.Super. 624— 
Commonwealth v. Kobzin, 78 Pa. 
Super. 290. 

40. Ala.—^Roberts v. State, 190 So. 
301, 28 Ala.App. 563. certiorari de¬ 
nied 190 So. 303, 238 Ala. 260. 

Ohio.—State v. Polhamus. App., 10 & 
N.E.2d 646. 

Question bearing on knowledge as 
to personality of person in whose be- 
half witness testifies is proper. 
Conn.—State v. Rogers. 120 A.2d 40D, 
143 Conn. 167, certiorari denied 
Rogers v. State of Conn., 76 S.Ct. 
850, 351 U.S. 952, 100 L.Ed. -. 

41. Ala.—Burton v. State, 69 So. 
913. 194 Ala. 2. 

42. Mich.—People v. Logie, 32 N.W. 
2d 468, 321 Mich. 303, certiorari de¬ 
nied Diggs V. People of State of 
Mich., 69 S.Ct. 234, 335 U.S. 886, 
93 LBd. 424, rehearing denied 69 
S.Ct. 404, 335 U.S. 905, 93 L.Ed. 
439. 


43. Ky.—Gaugh v. Commonwealth, 
87 S.W.2d 94, 261 Ky. 91. 

Mich.—^People v. Logie, 32 N.W.2d 
458, 321 Mich. 303, certiorari de¬ 
nied Diggs V. People of State of 
Mich., 69 S.Ct. 234, 335 U.S. 885, 
93 L.Ed. 424, rehearing denied 69 
S.Ct. 404, 336 U.S. 905. 93 L.Ed. 
439. 

Miss.—Campbell v. State, 12 So.2d 
151, 194 Miss. 360. 

Tex.—HenningLon v. State, 149 S.W. 
2d 687, 141 Tex.Cr. 449 —Broussard 
V. State, 114 S.W.2d 248, 134 Tex. 
Cr. 1 —Vigga v. State, 88 S,W.2d 
103, 129 Tex.Cr. 407 —Stephens v. 
State, 80 S.W.2d 980, 128 Tex.Cr. 
311. 

70 C.J. P 648 note 89. 

Puty of crosB-examiner 

Determinable inquiry on cross-ex¬ 
amination of defendant’s character 
witnesses as to whether witnesses 
had heard certain things about de¬ 
fendant was whether the witnesses 
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unless defendant’s own evidence was not confined 
to the time of the commission of the particular of¬ 
fense but purported to cover the whole period of the 
witnesses’ acquaintance with defendant up to the 
very time of trial.^^ Furthermore, it has been held 
that where accused in a criminal prosecution asks 
for a suspended sentence, cross-examination of his 
character witnesses is properly extended to embrace 
the time of the trial,^5 although even in such case 
cross-examination as to reputation since the com¬ 
mission of the alleged offense is improper where the 
issue of suspension of sentence was incidental to the 
main trial and did not become a proper subject for 
a discussion and determination of the jury until they 
had determined his guilt.^® Acts inquired about 
must not be too remote as to time.'*'^ The inquiry 
on cross-examination may extend to cover reputa¬ 
tion existing in any community deemed relevant by 
the presiding justice,^* 


%. As to Ejiowiedge of Discreditable Eumors or 
Pacts 

(1) In general 

(2) Prior arrest 

(1) In General 

The cross-examination of a character witness may 
extend to his knowledge of particular rumors or reports 
of misconduct which have, or are claimed to have, cir¬ 
culated concerning the person as to whose character he 
Is testifying, and he may he interrogated concerning facts 
within his •knowledge discreditable to the person to whose 
good reputation he has testified; but such inquiry is 
proper only to test the credibility of the witness, and not 
to discredit the person for whom he is testifying or prove 
such acts or conduct. 

The cross-examination of a character witness may 
extend to his knowledge of particular rumors or re¬ 
ports of misconduct which have, or are claimed to 
have, circulated concerning the person as to whose 
character he is testifying;^® and the witness may be 


heard the rumors prior to commis¬ 
sion of alleged offense, and over 
timely objections the state must 
make it appear that the information 
was obtained at a time before the 
alleged crime was committed. 

Ala.—^Hallman v. State, 60 So.2d 6, 
35 Ala.App. 534. 

Questions held improper as relating 
to: 

(1) Contemporaneous matter. 

Okl.—Steyh v. State, 62 P.2d 121, 58 

Okl.Cr. 268. 

(2) Subsequent matter. 

Tex.—Wharton v. State, 248 S.W.2d 
739, 15 T Tex.Cr. 326. 
Cross-examinatioa held not improper 
Ill.—Halloway v. People, 54 N.E, 
1030, 181 Ill. 544. 

70 C.J. P 648 note 89 [a], [b]. 

44. Mo.—State v. Carson, App., 239 
S.W.2d 532. 

45- Tex.—Boone v. State, 196 S.W. 
2d 638, 149 Tex.Cr. 476—Rowe v. 
State. 179 S.W.2d 962, 147 Tex.Cr. 
260—Miller v. State, 84 S.W.2d 459, 
129 Tex.Cr, 166. 

46. Tex.—^Turner v. State, 87 S.W.2d 

736, 129 Tex.Cr. 380. . 

47. Mo.—State V. Carroll, 188 S.W. 
2d 22. 

70 C.J. p 648 note 90. 
aeld not too remote 
Cal.—^People v. Burwell, 279 P.2d 744, 
44 C.2d 16, certiorari denied Bur- 
well V. People of State of Cal., 76 
act. 788, 349 U.S. 936, 99 Li.EcL 
1265. 

Tex—^Richardson v. State, 228 S.W. 
2d 179, 154 TexCr. 422. 

46. Ind.—Beauchamp v. State, 6 
Blackf. 299. 

70 C.J. p 642 note 67 [b]. 

49. IT.S.—XI. a V. H. Wool & Sons, 
Inc., C.A.K.T., 216 F.2d 95—Man- 
nix V. U. a, C.aA.Md., 140 F.2d 


250—Proctor v. H. S., C.C.A.Tex, 
100 P.2d 350. 

Ala.—Johnson v. State, 69 So.2d 854, 
260 Ala. 276—Singley v. State, 63 
So.2d 729, 256 Ala. 56—Kervin v. 
State, 48 So.2d 204, 254 Ala. 449— 
Helms V. State, 47 So.2d 276, 2o4 
Ala. 14—Jarrell v. State, 36 So. 2d 
336, 251 Ala. 50—Yinson v. State, 
22 So.2d 344, 247 Ala. 22—Sanders 
V. State, 11 So.2d 740, 243 Ala. 691 
—Snead v. State, 8 So.2d 269, 243 
Ala. 23—Pierce v. State, 154 So. 
536, 228 Ala. 545. 

Jackson v. State, 93 So.2d 804, 
38 Ala.App. 522, certiorari denied 
93 So.2d 808, 265 Ala. 690—Shiflett 
V. State, 93 So.2d 523, 38 Ala.App. 
662, certiorari denied 93 So.2d 526, 
265 Ala. 652—^Dlxon v. State, 85 
So.2d 156, 38 Ala.App. 395—Drig¬ 
gers V. State, 61 So.2d 865, 36 Ala. 
App. 637—Echols v. State, 66 So. 
2d 622, 36 AlaA.pp. S02, reversed 
on other grounds 65 So.2d 530, 256 
Ala. 389—Chastain v. State, 54 So. 
2d 623, 36 Ala.App. 186, certiorari 
denied 54 So.2d 629, 256 Ala. 280— 
Jackson v. State, 60 So.2d 282, 85 
Ala.App. 542—Hallman v. State, 50 
So.2d 6, 35 Ala.App. 634—Johnson 
V. State, 43 So.2d 424, 34 Ala.App. 
623, certiorari denied 43 So.2d 431, 
253 Ala. 191—Flournoy v. State, 37 
So.2d 218, 34 Ala.App. 23, certiorari 
denied 37 So.2d 223, 251 Ala. 285— 
Hubbert v. State, 27 So.2d 228, 32 
Ala.App. 477—Osborn v. State, 22 
So.2d 638, 32 Ala.App. 105, cer¬ 
tiorari denied 22 So.2d 543, 247 Ala. 
61—Mullins V. State, 19 So.2d 845, 
31 Ala.App. 571. 

Ark.— Corpus Juris cited la Amos v. 
State, 189 S.W.2d 611, 613, 209 Ark. 
56. 

Cal.—^People v. Burwell, 279 P.2d 744, 
44 C.2d 16, certiorari denied Bur¬ 
well V. People of State of Cal, 76 
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S.Ct 788, 349 U.S. 936. 99 DEd. 
1265—^People v. White, 278 P.2d 9, 
43 C2d 740, certiorari denied White 
V. State of Cal.. 76 S.Ct. 120, 350 
U.S. 875, 100 LuEd. 774—^People v. 
Tedesco. 34 P.2d 467, 1 C.2d 211. 

People V. Bentley. 281 P.2d 1, 131 
C.A2d 687—People v. Darby. 250 
P.2d 743, 114 C.A.2d 412. appeal 
dismissed 73 S.Ct. 833, 345 U.S. 937, 
97 L.Ed. 1364—People v. Beltran, 
210 P.2d 238, 94 C.A.2d 197—Peo¬ 
ple V. Houser, 193 P.2d 937, 85 C. 
A.2d 686—^People v. Thompson, 168 
P.2d 213, 69 C.A.2d 80—People v. 
Haley, 116 P.2d 498. 46 C.A.2d 618 
—People V. Spillard, 59 P.2d 887. 
16 C.A.2d 649—^People v. Camicle, 
31 P.2d 216, 137 C.A. 324. 

D.C.—Josey v. U. S., 185 P.2d 809, 
77 U.S.APP.D.C. 321. 

Harrison v. District of Columbia, 
Mun.App., 95 A.2d 882. 

Fla.—Cornelius v. State, 49 So.2d 332 
—Camley v. State, 197 So. 441, 143 
Pla. 766. 

Ga.—^May v. State, 195 S.B. 196, 185 
Ga. 335. 

Jones V. State, 28 S.B.2d 373, 70 
Ga.App. 481. 

Ind.—^Woods v. State, 119 N.B.Sd 658, 
233 Ind. 320. 

Iowa.—State v. Hlld, 39 N.W.2d 139. 
240 Iowa 1119—State v. Williams, 
28 N.W.2d 614, 238 Iowa 838— 
Corpus Juris cited in State v. Bad- 
ing. 17 N.W.2d 804, 809, 236 Iowa 
468—Corpus Juris cited in State v. 
Keul, 5 N.W.2d 849, 853, 233 Iowa 
852—^tate v. Clay, 271 N.W. 212, 
222 Iowa 1142—State v. Wheelock, 
254 IT.W. 313, 218 Iowa 178. 

Kan.—State v. Zakoura, 68 P.2d 11. 
145 Kan. 804. 

Ky.—^Broyles v. Commonwealth, 267 
S.W.2d 73—Hardwick v. Common¬ 
wealth, 183 S.W.2d 630, 298 Ky. 
700—^Brown v. Simpson, 170 S.W.2d 
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345, 293 Ky. 755--I.aine v. Com¬ 
monwealth, 151 S.W.2d 1055, 287 
Ky. 134—Ellison v. Commonwealth, 
114 S.W.2d 130, 272 Ky. 364—Mil¬ 
ler V. Commonwealth, 109 S.W.2d 
841. 270 Ky. 378—Gaugh v. Com¬ 
monwealth, 87 S.W.2d 94, 261 Ky, 
91. 

Ija„—State v. Powell, 35 So.2d 741, 
213 La. 811. 

Md.—Allison v. State, 98 A.2d 273, 
203 Md. 1. 

Mich.—Corpus Juris cited in People 
V. Rosa, 256 N.W. 483, 485, 268 
Mich. 462. 

Miss.—Magee v. State, 27 So.2d 767, 
200 Miss. 861, suggestion of error 
sustained on other grounds 28 So. 
2d 854, 200 Miss. 861—Magee v. 
State, 22 So.2d 245, 198 Miss. 642. 
Mo.—State v. Childers, 268 S.W.2d 
858—State v. Carroll, 188 S.W.2d 
22—State v. Mitchell. 96 S.W.2d 
341, 339 Mo. 228—State v. Pope, 92 
S.W.2d 904, 338 Mo. 919—State v. 
Havens, 177 S.W.2d 626. 

State V. Carson, App., 239 S.W.2d 
532. 

N.T.—People v. Pay, 59 jr.S.2d 127, 
270 App.Div. 261, affirmed 68 N.E. 
2d 463, 296 N.Y. 610, affirmed Pay 
V. People of State of N. Y., 67 S. 
Ct 1613, 332 U.S. 261. 91 L.Bd. 2043, 
rehearing denied 68 S.Ct. 27, 332 

U. S. 784, 92 L.Ed. 367, and Bone 

V. People of State of N. Y., 68 S. 
Ct 28. 332 U.S. 784, 92 L.Bd. 367. 

People V. Clemente, 136 N.Y.S.2d 
779. 

Okl.—Taylor v. State, 247 P.2d 749, 
96 Okl.Cr. 1—Whitten v. State, 236 
P.2d 706, 94 Okl.Cr. 393—Anglin 
V. State, 224 P.2d 272, 92 Okl.Cr. 
430—^Lowrey v. State, 197 P.2d 637, 
87 Okl.Cr. 313—Gallagher v. State, 
169 P.2d 662, 81 Okl.Cr. 16—Lyons 

V. State, 133 P.2d 898, 76 OkLCr. 

41—Allen v. State, 113 P.2d 835, 72 
OkLCr. 102—^Long v. State, 67 P.2d 
980, 61 Okl.Cr. 274—Seaholt v. 

State, 57 P.2d 278, 69 Okl.Cr, 1— 
Henderson v. State, 66 P.2d 915, 
69 OkLCr. 86—Steyh v. State, 62 
P.2d 121, 66 OkLCr. 258—Rowe v. 
State, 33 P.2d 233. 56 OkLCr. 64. 

Pa.—Commonwealth v. Jones, 19 A.2d 
389, 341 Pa. 541. 

Commonwealth v. Hess, 84 A.2d 
246, 170 Pa.Super. 146—Common¬ 
wealth V. Mashie, 38 A.2d 403, 155 
Pa.Super. 419—Commonwealth v. 
Zimmerman, 17 A.2d 714, 143 Pa, 
Super. 331—Commonwealth v. 
Beck, 184 A. 761, 122 Pa.Super. 123. 
S.C.—State V. Lyles, 41 S.B.2d 626. 
210 S.C. 87. 

S.D.—Corpus Juris cited in State v. 
Husman, 287 N.W. 30. 33. 66 S.D. 
530. 

Tenn.—Crawford v. State, 278 S.W. 

2d 689, 197 Tenn. 411. 

Tex.—^Villarriel v. State, Cr., 296 S. 

W. 2d 222—Parrish v. State, Cr., 290 
S.W.2d 245—Blankenship v. State, 
Cr., 289 S.W.2d 240—^Ayers v. State, 
Cr., 288 S.W.2d 611—Watson v. 


State. 244 S.W.2d 615, 166 Tex,Cr. 
685—Wiley v. State, 220 S.W.2d 172, 
163 Tex.Cr. 370—Calloway v. State, 
218 S.W.2d 469, 163 Tex.Cr. 131— 
Johnson v. State, 206 S.W.2d 773, 
161 Tex.Cr. 110—^Kennedy v. State, 
200 S.W.2d 400, 160 Tex.Cr. 215 
—^Watson V. State, 197 S.W.2d 
1018, 149 Tex.Cr. 643—McFarland 
V. State, 196 S.W.2d 829, 149 Tex. 
Cr. 516—Stewart v. State, 188 S.W. 
2d 167, 148 Tex.Cr. 480—France v. 
State, 187 S.W.2d 80. 148 Tex.Cr. 
341—Mounts v. State, 185 S.W.2d 
731, 148 Tex.Cr. 177—Wilson v. 
State. 184 S.W.2d 838, 148 Tex.Cr. 
61—Rowe V. State, 179 S.W.2d 962, 
147 Tex.Cr. 260—Virges v. State, 
176 S.W.2d 332, 146 Tex.Cr. 692— 
Lutz V. State. 176 S.W.2d 317, 146 
Tex.Cr. 603—Taliaferro v. State, 
158 S.W.2d 493, 143 Tex.Cr. 243— 
Pambro v. State, 164 S.W.2d 840, 
142 Tex.Cr. 473—Schroeder v. 
State, 154 S.W.2d 480, 142 Tex.Cr. 
443—^Moore v. State, 161 S.W.2d 
695, 142 Tex.Cr. 99—^Hankamer v. 
State, 160 S.W.2d 794, 142 Tex.Cr. 
23—^Hennington v. State, 149 S.W. 
2d 587, 141 Tex.Cr. 449—Thompson 

V. State. 136 S.W.2d 840, 138 Tex. 
Cr. 491—^McClure v. State, 124 S. 

W. 2d 1007, 136 Tex.Cr. 312—Peysen 
V. State, 124 S.W.2d 137, 136 Tex. 
Cr. 127—Gay v. State. 116 S.W.2d 
929, 134 Tex.Cr. 356—Broussard v. 
State, 114 S.W.2d 248, 134 Tex.Cr. 
1—Gerza v. State, 88 S.W.2d 113, 
129 Tex.Cr. 443—Miller v. State, 
84 S.W.2d 459. 129 Tex.Cr. 166— 
Sessums v. State, 83 S.W.2d 965, 
129 Tex.Cr. 128—Stout v. State, 82 
S.W.2d 676, 128 Tex.Cr. 636—Ivory 
V. State, 81 S.W.2d 696, 128 Tex.Cr. 
408—Moore v. State, 78 S.W.2d 189, 
127 Tex.Cr, 637—Cardwell v. State, 
71 S.W.2d 880, 126 Tex.Cr. 420. 

Wash.—State v. Anderson, 285 P.2d 
879, 46 Wash.2d 864—State v. Rob¬ 
inson, 167 P.2d 986, 24 Wash.2d 909 
—State V. Stilts. 42 P.2d 779. 181 
Wash. 305—Corpus Juris cited in 
State V. Brown, 35 P.2d 99, 102, 178 
Wash. 688. 

16 C.J. p 682 note 29—22 C.J. p 483 
note 46—^70 C.J. p 644 note 67. 

Bisclosure of rumors not affecting 
own conclusion 

Where defendant has put his rep¬ 
utation in issue, his own character 
witness may be required on cross- 
examination to disclose rumors and 
reports that are current even if they 
do not affect his own conclusion, 
U.S.—Michelson v. U. S., N.Y., 69 S. 
Ct. 213, 336 U.S. 469, 93 L.Ed. 168. 

U. S. V. Conforti, C,A.I1L, 200 F. 
2d 366, certiorari denied Conforti 
V. U. S., 73 S.Ct. 782, 345 U.S. 925, 
97 L.Bd. 1366. 

Proper form of auestion 

(1) Proper form of question as to 
whether witness has heard of a mat¬ 
ter reflecting adversely on defend¬ 
ant’s character Is “Have you heard?” 
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U.S.—Kasper v. U. S., C.A.CaL, 225 
F.2d 275. 

(2) Witness should be asked only 
“Have you heard?” and not “Do you 
know?” 

D.C.—Stewart v. U. S., 104 P.2d 234, 
70 App.D.C. 101. 

Md.—Comi v. State. 97 A.2d 129, 203 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U. 
S. 898. 98 L.Ed. 399. 

N.J.—State V. Steensen, 113 A.2d 203, 
35 N.J.Super. 103. 

Pa.—Commonwealth v. Becker, 191 
A. 351, 326 Pa. 105. 

Tex .—HerriSLge v. State, 266 S.W.2d 
616, 168 Tex.Cr. 362—^Adams v. 
State, 255 S.W.2d 613, 168 Tex.Cr. 
306—^Wilson v. State, 226 S.W.2d 
565, 164 Tex.Cr. 140—McNaulty v. 
State, 136 S.W.2d 987, 138 Tex.Cr. 
317—Couch V. State, 121 S.W.2d 
367. 135 Tex.Cr. 479. 

Wash.—State v. Cyr, 246 P.2d 4S0, 
40 WaslL2d 840. 

16 C.J. p 683 note 41. 

(3) Proper Inquiry concerns what 
witness may have heard of a dis¬ 
paraging nature about defendant, and 
does not include proof or assump¬ 
tion of any specific acts of miscon¬ 
duct. 

U.S.—Little V. U. S., C.C.A.Mo., 93 P. 
2d 401, certiorari denied 58 S.Ct. 
643, 303 U.S. 644, 82 L.Bd. 1106, re¬ 
hearing denied 58 S.Ct. 766, 303 U. 
S. 668, 82 L.Ed. 1124, certiorari de¬ 
nied Stevens v. U. S., 58 S.Ct. 643, 
303 U.S. 644, 82 L.Ed. 1105, rehear¬ 
ing denied 68 S.Ct. 757, 303 U.S. 
668, 82 L.Bd. 1124, certiorari de¬ 
nied Holman v. U. S.. 68 S.Ct. 643, 
303 U.S. 644, 82 L.Ed. 1105, rehear¬ 
ing denied 68 S.Ct. 757, 303 U.S. 
668, 82 L.Ed. 1124—Reuben v. U. 

S., C.C.A.I11., 86 F.2d 464, certio¬ 
rari denied 57 S.Ct 613, 300 U.S. 
671, 81 L.Bd. 877, rehearing denied 
67 S.Ct. 782, 301 U.S. 712, 81 L.Ed. 
1364, certiorari denied 67 S.Ct. 613, 
300 U.S. 671, 81 L.Ed. 877, rehear¬ 
ing denied 57 S.Ct. 782, 301 U.S. 
712, 81 L.Ed. 1364—Rollnick v. U. 

5., C.C.A.I1L, 86 F.2d 464, certiorari 
denied 67 S.Ct. 611, 300 U.S. 671, 

81 L.Bd, 877—Laven v. U. S., C.C.A. 

111., 86 F.2d 464, certiorari denied 
57 S.Ct 613, 300 U.S. 671, 81 L.Ed. 
877. 

Ala.—Campbell v. State, 27 So.2d 220, 

82 Ala.App. 461—Thompson v. 
State, 166 So. 440, 27 Ala.App. 104 
—Chiles V. State, 169 So. 700, 26 
Ala.App. 358. 

Cal.—^People v. Boone, 273 P.2d 360, 
126 C.A.2d 746. 

Va.—Kanter v. Commonwealth, 199 
S.B. 477, 171 Va. 524. 

(4) Cross-examiner may not frame 
Interrogatories so as to show specif¬ 
ic acts of misconduct on part of ac¬ 
cused or that he has, in fact, been 
guilty of such acts. 

Tex.—^Wharton v. State, 248 S.W.2d 
739, 157 Tex. 326. 
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interrogated concerning facts within his knowledge Such inquiry is proper in order to test the wit- 
discreditable to the person to whose good character ness* conception of good character^i or his credibil- 
or reputation he has testified.^® ity,52 or for the purpose of testing the witness* 


Baker v. State, 230 S.W.2d 219. 
154 Tex.Cr. 627—^Wiley v. State, 
220 S.W.2d 172, 163 Tex.Cr. 370— 
McNaulty v. State, 135 S.W.2d 987, 
138 Tex.Cr. 317. 

(5) Cross - examination as to 
whether character witness knew that 
accused had lately associated with 
person who, without actual knowl- 
edgre, was assumed to be a thief was 
improper. 

Ala.—Cockrell v. State, 29 So.2d 152, 
32 Ala.App. 618. 

(6) In at least one Jurisdiction a 
witness who testifies to the grood 
reputation of a party may be prop¬ 
erly asked on cross-examination 
whether he has ever heard that the 
person in question has been accused 
of doing acts wholly Inconsistent 
with the character which he has at¬ 
tributed to him. 

Arlz.—Smith v. State, 196 P. 420, 22 
Ariz. 229. 

(7) Questions asked in the cross- 
examination must not be in such 
form as to Imply specific acts of 
misconduct of the party, but should 
be confined to the source of the wit¬ 
ness’ knowledge of the reputation, 
and what he has heard from such 
sources. 

Arlz.—Vlliborghi v. State, 43 P.2d 
210, 45 Ariz. 275. 

(8) Accepted method of cross-ex¬ 
amining witness, who has testified 
as to a person’s bad character for 
peace and quiet, is to ask witness 
whether he has heard of specific acts 
of violence on such person’s part. 
Ala.—^Jones v. State, 19 So.2d 81, 31 

Ala.App. 504. 

Xh absence of a showing of bad 
faith, it is always within scope of 
legitimate cross-examination to aakj 
a character witness whether he has 
heard the person whose reputation' 
is under investigation accused of 
conduct inconsistent with the char¬ 
acter attributed to him by the wit¬ 
ness. 

Cal.—^People v. Logan, 260 P.2d 20, 
41 C.2d 279—People v. McKenna. 
79 P.2d 1065, 11 C.2d 327—Peo¬ 
ple V. Stevens, 53 P.2d 133, 6 C. 
2d 92. 

People V. Cummings, 296 P.2d 
610, 141 C.A.2d 193—People v. 

Buchel, 296 P.2d 113, 141 C.A.2d 91 
—^People V. Fowzer, 274 P.2d 471, 
127 C.A.2d 742—^People v. Boone, 
273 P.2d 360, 126 C.A.2d 746—Peo¬ 
ple V. Gin Shue, 137 P.2d 742, 58 C. 
A.2d 625. 

Iowa.—State v. Carter, 269 N.W. 445, 
222 Iowa 474. 

Xn Xllinols 

(1) There is authority supporting 
the rule of the text. 


Ill.—People V. Willy. 133 N.B. 859. 
301 Ill. 307. 

(2) There Is also authority to the 
contrary. 

Ill.—^Aiken v. People, 183 HL 215, 55 
N.E. 695. 

50. TJ.S.—Krogmann v. U. S., C.A 
Ohio, 225 F.2d 220—^Bateman v. U. 
S.. C.AWash.. 212 P.2d 61. 

Cal.—^People v. Tedesco, 34 P.2d 467, 

1 C.2d 211. 

People V. Soules, 106 P.2d 639, 
41 CA-2d 298. 

Fla.—Cornelius v. State, 49 So.2d 
332. 

Ga.—Wilson v. State, 10 S.B.2d 861, 
190 Ga. 824—^Mimbs v. State, 5 S. 
E.2d 770, 189 Ga. 189—May v. 
State, 195 S.F. 196, 185 Ga. 335. 

Weldon v. State, 66 S.B.2d 920. 
84 Ga.App. 634—Sikes v. State, 47 
S.E.2d 677. 76 Ga.App. 883—Giles 
V. State, 32 S.E.2d 111, 71 Ga.App. 
736. 

Ky.—^Hardwick v. Commonwealth, 
183 S.W.2d 620, 298 Ky. 700—Tay¬ 
lor V. Commonwealth, 108 S.W.2d 
645. 269 Ky. 656. 

Mo.—State v. Hadley, 249 S.W.2d 857 
—State V. Privett, 130 S.W.2d 575, 
344 Mo. 1020. 

Tenn.—Walker v. State, 273 S.W.2d 
707, 197 Tenn. 452—Crawford v. 
State, 273 S.W.2d 689, 197 Tenn. 
411. 

Hager v. Hager, 66 S.W.2d 250, 
17 Tenn.App. 143. 

Wash,—State v. Anderson, 285 P.2d 
879, 46 Waah.2d 864—State v. Cyr. | 
246 P.2d 480, 40 Wash.2d 840— 
State V. Robinson, 167 P.2d 986, 24 
Wash.2d 909—State v. Stilts, 42 P. 
2d 779, 181 Wash. 305. 

70 C.J. p 646 note 68—22 C.J. P 483 
note 47. 

Xn absence of bad faith, witness 
testifying as to accused’s good repu¬ 
tation may be asked on cross-exam¬ 
ination whether he knows of and 
considers specific acts and conduct 
inconsistent with such reputation, 
where such acts actually occurred 
or examining attorney believes in 
good faith that defendant was guilty 
thereof. 

Cal.—^People v. Sambrano, 91 P.2d 
221. 33 C.A.2d 200. 

I Xnqtdry as to knowledge of discred¬ 
itable matters held proper 
I Ark.—^Amos v. State, 189 S.W.2d 611, 

I 209 Ark. 55. 

Cal.—^People v. Sambrano, 91 P.2d 
221, 33 C.A2d 200. 

70 C.J. p 646 note 68 [d]. 

51. Iowa.—Corpus Jlirls cited in 
State V. Keul, 6 N.W.2d 849, 853, 
233 Iowa 852. 

Ky.—^Bowen v. Commonwealth, 166 
S.W.2d 870, 288 Ky. 515. 
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N.C.—state V. Church, 61 S.B.2d 345, 
229 N.C. 718. 

Va..—^Zirkle v. Commonwealth, 55 S. 

E.2d 24, 189 Va. 862. 

70 C.J. p 646 note 73. 

52. U.S.—Krogmann v. IT, S., CA. 
Ohio, 225 F.2d 220—H. S. v. Pagano, 
C.A.N.Y., 224 F.2d 682, certiorari 
denied 76 S.Ct 137, 350 U.S. 884, 
100 KBd. 779. 

Ala.—Morris v. State, 176 So. 283, 
234 Ala, 520, appeal dismissed Mor¬ 
ris V. State of Alabama, 58 S.Ct. 58, 
302 U.S. 642, 82 L.Ed. 499, rehear¬ 
ing denied 68 S.Ct 263, 302 U.S. 
778, 82 L.Bd. 602—Pierce v. State, 
154 So. 526. 228 Ala, 545. 

Jackson v. State, 93 So.2d 804, 38 
Ala,App. 622, certiorari denied 93 
So.2d 808. 265 Ala. 690—^Dixon v. 
State, App., 85 So.2d 166—Johnson 
V. State, 43 So.2d 424, 34 Ala.App. 
623, certiorari denied 43 So.2d 431. 
253 Ala, 191—Flournoy v. State, 37 
So.2d 218, 34 Ala.App. 23, certiorari 
denied 37 So.2d 223. 251 Ala. 285— 
Osborn v. State, 22 So.2d 538, 32 
Ala.App. 105, certiorari denied 22 
So.2d 643, 247 Ala. 61—Mullins v. 
State, 19 So.2d 845, 31 Ala.App. 
671. 

Ark.—^Amos v. State, 189 S.W.2d 611, 
209 Ark. 55. 

Cal.—People v. Cummings, 296 P.2d 
610, 141 C.A2d 193—People v. Belt¬ 
ran. 210 P.2d 238, 94 C.A.2d 197— 
People V. Thompson, 168 P.2d 213, 
69 C.A.2d 80—^People v. Gin Shue, 
137 P.2d 742, 58 CA.2d 625. 

Ind.—Woods v. State, 119 N.E.2d 568, 
233 Ind. 320. 

Iowa,—Corpus JnziB dted in State v. 

Keul, 5 N.W.2d 849, 863, 233 Iowa 
I 852. 

I Ky.—Steele v. Commonwealth, 232 
S.W. 646, 192 Ky. 223—^Hardwick 
V. Commonwealth, 183 S.W.2d 620, 
298 Ky. 700—Brown v. Simpson, 
170 S.W.2d 345, 293 Ky. 755—Elli¬ 
son V. Commonwealth, 114 S.W.2d 
130, 272 Ky. 364. 

Md.—Comi v. State, 97 A2d 129, 202 
Md. 472, certiorari denied Comi v. 
State of Md., 74 S.Ct. 223, 346 U. 
S. 898. 98 L.Ed. 399. 

Mich.—People v. Rosa, 266 N.W. 483, 
268 Mich. 462. 

Misa—Magee v. State. 27 So.2d 767, 
200 Miss. 861, suggestion of error 
sustained on other grounds 28 So. 
2d 854, 200 Miss. 861—^Magee v. 
State, 22 So.2d 245, 198 Misa 642. 
Ido.—State V. Mitchell, 96 S.'W.2d 
341, 339 Mo. 228—State v. Havens, 
177 S.W.2d 625. 

State V. Carson, App., 239 S.W. 
2d 532. 

N.J.—State V. Steensen, 113 A.2d 2OS, 
35 N.J.Super. 103. 
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accuracy,6* sincerity,®* honesty,®® good faith, 
trustworthiness,®^ or candor,®® and to show that 
the general reputation was, to the knowledge or 
information of the witness, not as good as he 
would have the jury believe.®* The cross-examina¬ 
tion should go no further,®® and may not be utilized 
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for the primary purpose of discrediting the person 
for whom the witness is testifying.®^ Thus the 
witness cannot be cross-examined as to his knowl¬ 
edge of particular acts or conduct of that person 
for the purpose of proving such acts or conduct ;®2 
and the facts elicited are not evidence as to the 


State V. Weiss, 31 A.2d 848, 130 
N.J,Liaw 149, affirmed 35 A.2d 895. 
131 N.JXaw 228. 

N.T.—People V. Clemente, 136 N.T.S. 

2d 779. 

N.C.—State v. Kiziali, 8 S.B.2d 474, 
*217 N.C. 399. 

Okl.—Taylor v. State, 247 P.2d 749, 

96 Okl.Cr. 1—Whitten v. State, 236 
P 2d 706, 94 Okl.Cr. 393—Galla¬ 
gher V, State. 169 P.2d 562. 81 Okl. 
Qj., 16 —Lyons V. State, 133 P.2d 
898, 76 Okl.Cr. 41—Allen v. State, 
113 P.2d 835, 72 Okl.Cr. 102 —Long 
V. State, 67 P.2d 980, 61 Okl.Cr. 
274 —Seabolt v. State, 57 P.2d 278, 
59 Okl.Cr. 1—Steyh v. State, 62 P. 
2d 121, 65 Okl.Cr. 258. 

Pa.—Commonwealth v. Jones, 19 A. 
2d 389, 341 Pa. 641—Common¬ 

wealth V. Becker, 191 A. 351, 326 
Pa. 106. 

Commonwealth v. Hess, 84 A.2d 
246, 170 Pa.Super. 145—Common¬ 
wealth V. Hurt, 60 A.2d 828, 163 Pa. 
Super, 232—Commonwealth v. 
Plynn, 9 A.2d 204, 137 Pa.Super. 
458—Commonwealth v. Beck, 184 
A, 761, 122 Pa.Super. 123. 
g,( 3 .—State v. Lyles, 41 S.E.2d 625, 
210 S.C. 87, 

S,I>,—Corpus Juris cited la State v, 
Husman, 287 KW. 30. 33, 66 S.D. 
530. 

Tenn.— Walker v. State, 273 S.W.2d 
707, 197 Tenn. 462—Crawford v. 
State. 273 S.W.2d 689, 197 Tenn. 
411. 

Tex.—^Ayers v. State, Cr., 288 S.W.2d 
611 —^Harwell v. State, 242 S.W.2d 
388, 166 Tex.Cr. 337—^Wiley v. 

State, 220 S.W.2d 172, 153 Tex,Cr. 
370 —^Kennedy v. State, 200 S.W.2d 
400. 150 Tex.Cr. 215—Stewart v. 
State, 188 S.W.2d 167, 148 Tex.Cr. 
480—^Lutz V. State, 176 S.W.2d 317, 
146 Tex.Cr. 603—Taliaferro v. 
State, 168 S.W.2d 493, 143 Tex.Cr. 
243—Schroeder v. State, 164 S.W. 
2d 480, 142 Tex.Cr. 443—^Moore v. 
State, 161 S.W.2d 696. 142 Tex.Cr. 
99—^Hennington v. State, 149 S.W. 
2d 687, 141 Tex.Cr. 449—Thompson 
V. State. 136 S.W.2d 840, 138 Tex. 
Cr. 491 -^arza v. State, 88 S.W,2d 
113, 129 Tex.Cr. 443—Miller v. 

State. 84 S.W.2d 469, 129 Tex.Cr. 
166 —Brady v. State, 44 S.W.2d 373, 
119 Tex.Cr. 178. 

Wash.—State v. Cyr, 246 P.2d 480, 40 
Wash.2d 840. 

70 C.J, P 646 note 74. 

63. Ala.— Hallman v. State, 50 So.2d 
6, 36 Ala.App. 634—Johnson v. 

State, 48 So.2d 424. 84 Ala.App. 
623, certiorari denied 48 So.2d 431, 


263 Ala. 191—^Mullins v. State, 19 
So.2d 845, 31 Ala.App. 571. 

Ark.—^Amos v. State, 189 S.W.2d 611, 
209 Ark. 65. 

Cal.—People v. Fowzer, 274 P.2d 471. 
127 C.A.2d 742—People v. Darby, 
250 P.2d 743. 114 C.A.2d 412, appeal 
dismissed 73 S.Ct. 833. 345 U.S. 
937, 97 L.Bd. 1364—People v. Belt¬ 
ran, 210 P.2d 238, 94 C.A2d 197. 
Iowa.—Corpus Juris cited in State v. 
Keul, 6 N.W.2d 849, 863, 233 Iowa 
852. 

Ky.—Hardwick v. Commonwealth, 
183 S.W.2d 620. 298 Ky. 700— 
Brown v. Simpson, 170 S.W.2d 345, 
293 Ky. 755—^Ellison v. Common¬ 
wealth, 114 S.W.2d 130, 272 Ky. 364 

_Gaugh V. Commonwealth, 87 S.W. 

2d 94, 261 Ky. 91—Steele v. Com¬ 
monwealth, 232 S.W. 646, 192 Ky. 
223. 

Mo.—State v. Carson, App., 239 S.W. 
2d 532. 

Pa.—Commonwealth v. Becker, 191 
A. 361, 326 Pa. 106. 

Tenn.—Walker v. State, 273 S.W.2d 
707, 197 Tenn, 452 —Crawford v. 
State. 273 S.W.2d 689. 197 Tenn. 
411 


Tex,—Virges v. State, 176 S.W.2d 
332, 146 Tex.Cr. 692—^Hankamer v. 
State, 150 S.W.2d 794, 142 Tex.Cr. 
23 —Gay v. State, 115 S.W.2d 929, 
134 Tex.Cr. 366—Sessums v. State, 
S3 S.W.2d 965, 129 Tex.Cr. 128— 
Stout V, State, 82 S.W.2d 676, 128 
Tex.Cr. 635, 

70 C.J. p 646 note 74—22 C.J. P 483 
note 50. 


54. Ala.—Dixon T. State, App., 85 
So.2d 166—^Johnson v. State, 43 So. 
2d 424, 34 Ala.App. 623, certiorari 
denied 43 So,2d 431, 263 Ala. 191—- 
Mullins V. State, 19 So.2d 845, 81 
Ala.App. 671. 

Tex.—^Ayers v. State, Cr., 288 S.W.2d 
611—^Adams v. State, 255 S.W.2d 
613, 158 Tex.Cr. 306—Wiley v. 

State, 220 S,W.2d 172, 163 Tex.Cr. 
370—Johnson v. State, 206 S.W.2d 
773, 151 Tex.Cr. 110—^Kennedy v. 
State, 200 S.W.2d 400, 160 Tex.Cr. 
216—Stewart v. State, 188 S.W.2d 
167, 148 Tex.Cr. 480—^Prance v. 
State, 187 S.W.2d 80, 148 Tex.Cr. 
841—-Virges v. State, 176 S.W.2d 
832, 146 Tex,Cr. 592—Lutz v. State, 
176 S.W.2d 817, 146 Tex.Cr. 503— 
Pambro v. State, 164 S.W.2d 840, 
142 Tex.Cr. 473—Schroeder v. 
State. 154 S.W.2d 480, 142 Tex,Cr. 
443—^Moore v. State, 161 S.W.2d 
695, 142 Tex.Cr. 99—McClure v. 
State, 124 S.W.2d 1007, 136 Tex.Cr. 
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312—^Moore v. State, 78 S.W. 2d 
189, 127 Tex.Cr. 637. 

55. Cal.—^People v. Darby, 250 P.2d 
743, 114 C.A2d 412, appeal dismiss¬ 
ed 73 S.Ct. 833, 345 U.S. 937, 97 L. 
Ed. 1364. 

56. Miss.—Magee v. State, 22 So.2d 
245, 198 Miss. 642. 

Mo.—State v. Havens, 177 S.W.2d 
625. 

67. Mo.—State v. Carson, App., 239 
S.W.2d 632. 

56. Ky.—Gaugh v. Commonwealth, 
87 S.W.2d 94, 261 Ky. 91. 

Mich.—People v. Logie, 32 N.W.2d 
458. 321 Mich. 303, certiorari de¬ 
nied Diggs V. People of State of 
Mich., 69 S.Ct. 234, 335 U.S. 885, 93 
L.Bd. 424, rehearing denied 69 S.Ct. 
404, 336 U.S. 905, 93 L.Ed. 439— 
Corpus Juris cited ia People v. 
Rosa, 266 N.W. 483, 485, 268 Mich. 
462. 

Mo.—State v. Havens, 177 S.W.2d 
625. 

State V, Carson, App., 239 S.W.2d 
532. 

Wash.—Corpus Juris cited la State 
v. Brown. 35 P.2d 99, 102, 178 
Wash. 588. 

23 C.J. p 483 note 60. 

59. Miss.—Magee v. State, 22 So.2d 
245, 198 Miss. 642. 

Qnestioa hSld proper 
In prosecution for indecent expo¬ 
sure, where defendant put his repu¬ 
tation for morality in issue and pros¬ 
ecution, when confronted with evi¬ 
dence of good character, met Issue by 
cross-examining character witnesses 
concerning rumors in circulation im¬ 
puting other similar offenses to de¬ 
fendant, it was not objectionable to 
mention ages of girls in whose pres¬ 
ence other offenses had allegedly 
been committed. 

Mo.—State v. Carson, App., 239 S.W. 
2d 532. 


6a Miss.—Magee v. State, 22 So.2d 
245, 198 Miss. 642. 

Wash.—State v. Cyr, 246 P.2d 480. 40 
Wash.2d 840. 

61. Wash.—State v. Cyr, supra. 

62. Ala.—Johnson v. State, 69 So.2d 
864, 260 Ala. 276—^Echols v. State, 
55 So.2d 630, 256 Ala. 389—Kervln 
V. State, 48 So.2d 204, 254 Ala. 449 

_^Wright V. State, 23 So.2d 619, 

247 Ala. 180 —Vinson v. State, 22 
So.2d 344, 247 Ala. 22. 

Shiflett V. State, 93 So.2d 623, 
38 Ala.App. 662, certiorari denied 
93 So.2d 626, 266 Ala. 652—Chas- 
V. State^ 64 So.2d 623, 86 Ala. 
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character or reputation of the person about whom 
the inquiry is made.®^ 

Where the inquiry is as to reputation, meaning 
what is generally thought of the person, rather than 
character in the sense of what he actually is,®^ an 
inquiry into facts within the knowledge of the wit¬ 
ness, but not matters of common report, should be 
excluded;®® a character witness may be cross- 
examined with respect to the general reputation 
of a person as to particular vices or virtues,®® 
or in connection with certain specified transactions 


within the reasonable range of the direct examina¬ 
tion,®*^ but not as to specific acts of misconduct.®® 
Where, however accused in a criminal prosecution 
has himself testified in his own behalf, his char¬ 
acter witnesses may be cross-examined as to his 
reputation for morality, since this is an attack on 
his credibility as a witness;®® and cross-examination 
of the character witnesses as to specific acts of 
misconduct which accused admitted on the stand 
has been held not improper."® 

A character witness may be asked whether, if cer¬ 
tain facts be true, his opinion would be altered, 


App. 186, certiorari denied 64 So. 
2d 629, 256 Ala. 280—Austin v. 
State, 26 So.2d 424, 32 Ala.App. 371 
—Mullins V. State, 19 So.2d 846, 31 
Ala.App. 671. 

Cal.—^People v. McDaniel, 140 P.2d 
88, 59 C.A.2d 672. 

Ga.—Spinks v. State, 90 S.B.2d 690, 
92 Ga.App. 878. 

Ill.—People V. Hermens, 125 N.B.2d 
600, 6 H1.2d 277. 

Ind.—Woods V. State. 119 Nr.E.2d 
658, 233 Ind. 320. 

Iowa.—State v. Brandt, 44 N.W.2d 
690, 242 Iowa 382—Corpus Juris 
cited la State v. Keul, 6 N.W.2d 
849, 863, 233 Iowa 852—State v. 
Clay, 27X N.W. 212, 222 Iowa 1142. 

Ky.—Graham v. Commonwealth, 221 
S.W.2d 677, 310 Ky. 773—Brown v. 
Simpson, 170 S.W.2d 346, 293 Ky. 
765—^Harris v. Commonwealth, 74 
S.W, 1044, 26 Ky.Lf. 297. 

2 ^iss.—Masree v. State, 22 So.2d 246, 
198 Miss. 642—^Prlne v. State, 193 j 
So. 446, 188 Miss. 147. I 

Mo.—State v. Carroll, 188 S.W.2d 22. j 

N.j.—state V. Steensen, 113 A.2d 208, 
36 N.J.Super. 103. 

N.C.—State v. Green, 77 S.£!.2d 614, 
238 N.C. 257—State v. Church, 51 
S.E.2d 345, 229 N.C. 718. 

Okl.—Taylor v. State, 247 P,2d 749, 
96 Okl.Cr. 1—Whitten v. State, 236 
P.2d 706, 94 OkLCr. 393—Gallagher 
V. State, 169 P.2d 662, 81 OkLCr. 15 
—Lyons v. State, 133 P.2d 898, 76 
Okl.Cr. 41—Allen v. State, 113 P.2d 
835, 72 OkLCr. 102—Long v. State, 
67 P.2d 980, 61 Okl.Cr. 274—Sea- 
holt V. State, 67 P.2d 278, 69 Okl. 
Cr. 1—Steyh v. State, 62 P.2d 121, 
55 OkLCr. 268. 

Pa.—Commonwealth v. Becker, 191 
A. 361, 326 Pa. 106. 

Commonwealth v. Hurt, 60 A.2d 
828, 163 Pa.Super. 232—Conunon- 
we^th V. Flynn, 9 A.2d 204, 137 
Pa.Super. 468—Commonwealth v. 
Beck, 184 A. 761, 122 Pa-Super. 123. 

S.C.—State V. Lyles, 41 S.B.2d 626, 
210 S.C. 87. 

Tex.—^Parrish v. State, Cr., 290 S.W. 
2d 246—^Blankenship v. State, Cr., 
289 S.W.2d 240—Ayers v. State, 
Cr., 288 S.W.2d 611—Wharton v. 
Stat^ 248 S.W.2d 739, 167 Tex.Cr. 


326—Smith v. State. 240 S.W.2d 
783, 166 Tex.Cr. 253—Wiley v. 

State. 220 S.W.2d 172. 153 Tex.Cr. 
370—Kennedy v. State, 200 S.W.2d 
400, 150 Tex.Cr. 215—Stewart v. 
State, 188 S.W.2d 167, 148 Tex.Cr. 
480—Wilson v. State, 184 S.W.2d 
838, 148 Tex.Cr. 61—Rowe v. State, 
179 S.W.2d 962, 147 Tex.Cr. 260— 
Taliaferro v. State, 168 S.W. 2d 493, 
143 Tex.Cr. 243—Schroeder v. 
State, 164 S.W.2d 480, 142 Tex.Cr. 
443—^Hennington v. State, 149 S.W. 
2d 587, 141 Tex.Cr. 449—Thompson 

V. State, 136 S.W.2d 840, 138 Tex. 
Cr. 491—^McNaulty v. State, 135 
S.W.2d 987, 138 Tex.Cr. 317—Mc¬ 
Clure V. State, 124 S.W.2d 1007, 
136 Tex.Cr. 312—Peysen v. State, 
124 S.W.2d 137, 136 Tex.Cr. 127— 
Miller v. State, 84 S.W.2d 459, 129 
Tex.Cr. 166—^Moore v. State, 78 
S.W.2d 189, 127 Tex.Cr. 637. 

70 C.J. p 647 note 75. 

Oharglng oocurreuce of Incident meau 
tioned 

Questions asked a reputation wit¬ 
ness may be erroneous if they con¬ 
stitute a direct charge that the in¬ 
cident mentioned in the question has 
occurred. 

Tex.—Villarrlel v. State, Cr., 295 S. 

W. 2d 222. 

Cross-eztunJiiailon held not ianproper 
Although In murder trial, defend¬ 
ant’s witnesses, testifying as to de¬ 
ceased’s bad character for peace and ^ 
quiet, may not be interrogated as to 
fact of particular acts of violence ^ 
on part of deceased, they were prop¬ 
erly asked on cross-examination 
whether they knew anything that 
deceased ever did in line about 
which they testified and ever saw de¬ 
ceased in fight around his place or 
knew of any fights he had. 

Ala.—Jones v. State, 19 So.2d 81, 31 
Ala.App. 504. 

63. Tenn.—Crawford v. State, 273 
S.W.2d 689, 197 Tenn. 411. 

22 C.J. p 483 note 61. 

64. Iowa.—State v. Richards, 102 
N.W. 439, 126 Iowa 497. 

Vt.—Green v. Dodge, 64 A. 499, 79 
Vt. 73. 

65. Ala.—Echols V. States 66 So.2d 
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522, 36 Ala.App. 302, reversed on 
other grounds 55 So.2d 530, 256 
Ala. 3S9—^Flournoy v. State, 37 So. 
2d 218, 34 Ala.App- 23, certiorari 
denied 37 So.2d 223, 251 Ala. 285— 
Mullins V. State, 19 So.2d 845, 31 
Ala.App. 571—Chiles v. State, 159 
So. 700, 26 Ala.App. 358. 

D.C.—Stewart v. U. S., 104 F.2d 234, 
70 App.D.C. 101. 

Iowa.—Corpus Juris died in State v. 
Keul, 5 N.W.2d 849. 853, 233 Iowa 
852. 

70 C.J. p 647 note 77. 

66. N.C.—State v. Green, 77 S.E.2a 
614, 238 N.C. 257—State v. Shep¬ 
herd, 17 S.E.2d 469, 220 N.C. 377. 

67. N.Y.—^People v. McKane, 30 N.T. 
S. 95, SO Hun 322, affirmed 38 N.E. 
950, 143 N.Y. 455. 

68. N.C.—State v. Green, 77 S.B.2d 
614, 238 N.C. 257—State v. Shep¬ 
herd, 17 S.E.2d 469, 220 N.C. 877. 

69. Mo.—State v. Ayres, 285 S.W. 
997, 314 Mo. 574. 

70. N.C.—State v. Church, 51 S.B.2d 
345. 229 N.C. 718. 

Waiver of objection 
Where accused in criminal prose¬ 
cution testified on direct examination 
as to his prior conviction for a felo- 
! ny and service in penitentiary, he 
waived any objection to proof of that 
fact from other sources, and witness 
testifying as to defendant’s good rep¬ 
utation could be asked on cross-ex¬ 
amination question relative to the 
conviction and sentence. 

Tex.—^Watson v. State, 244 S.W.2d 
515,156 Tex.Cr. 585. 

71. Ind.—Jordan v. State, 110 N.B. 
2d 751, 232 Ind. 265. 

70 C.J. P 646 note 69. 

Xu California 

(1) There appears to be a di¬ 
vergence of opinion. 

Cal.—^People v. Boone, 273 P.2d 350, 
126 aA.2d 746. 

(2) It has been held that the char¬ 
acter witness may not be asked what 
he thinks the reputation of one who 
did certain things would be. 

Cal.—^People v. Beltran, 210 P.2d 238, 
94 C.A.2d 197—People v. Neal, 194 
P.2d 67, 85 CAL.2d 765. 
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tilthough the contrary has been heldJ® According 
to some decisions it is improper to ask how one who 
■did certain things could have a good reputation, 
or whether one who had done certain things was 
a man of good character,’* although it has been 
■deemed not erroneous to allow such a question over 
the objection that it is a hypothetical question.’® 
So, although there is authority apparently to the 
■contrary,’* it has been held improper to inquire 
what the effect on the opinion of the witness or the 
people in the community would have been if they 
Tiad known certain things.” Having asked a char¬ 
acter witness on cross-examination whether he had 
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heard the party had done this or that, proof may 
not be made by other witnesses in rebuttal that 
the party had done such things.’* 

Where a character witness for defendant gives 
only negative testimony, the prosecution may on 
cross-examination elicit his positive views as to 
character’* or any pertinent matter tending to 
weaken the negative testimony.*® A statute pro¬ 
hibiting reference to prior convictions of defendant 
where he has admitted such convictions does not 
prevent cross-examination of his character witnesses 
by asking if they had heard of such convictions.** 
Cross-examination of a character witness so as 


(3) It has also been held Improper 
^to ask what the witness individual¬ 
ly miffht think of a man who did 
certain things. 

^Cal.—People v. Neal. 194 P.2d 67, 

85 C.A.2d 766. 

(4) It has been held improper to 
.ask character witnesses whether 
their opinion would be the same if 
they knew certain things. 

:Cal.—^People v. Long, 147 P.2d 669, 

63 C.A.2d 679—People v. Hernan¬ 
dez, 117 P.2d 394, 47 C.A.2d 132. 

(6) It was held not proper to ask 
•witnesses whether, if they had heard 
ccertain reports, their testimony 
would be the same. 

dal.—People v. Buchel, 296 P.2d 113, 

141 C,A.2d 91. 

(6) On the other hand, it has been 
iheld that cross-examination of de¬ 
fendant’s character witnesses, to ask 
them whether their opinion of her 
reputation for truth, honesty, and 
integrity in the community would be 
changed if they had heard her char¬ 
acter questioned because of certain 
acts done or statements made by 
her, was proper. 

Cal.—^People v. McKenna, 79 P.2d 

1065, 11 C.2d 327. 

(7) The McKenna case, a decision 
of the supreme court, is controlling. 
Cal.—^People v. Boone, 273 P.2d 350, 

126 C.A.2d 746. 

(8) Thus question asked of de¬ 
fendant’s character witnesses wheth- 
•er witness would still think defend¬ 
ant had a good reputation if witness 
had heard certain reports was not 
improper. 

'Cal.—^People v. Boone, supra. 

QuestloiL held proper under drciun- 
stanoes 

In murder prosecution, question 
.•aaked defendant's character witness 
by state’s counsel on cross-examina¬ 
tion as to whether witness' opinion 
of defendant’s reputation would be 
.affected if witness knew that de¬ 
fendant carried a gun was proper, 
where at least one witness testified 
that defendant was carrying a gun 
before homicide. 


Ga.—Jones v. State, 76 S.B.2d 810, 

88 Ga.App. 330. 

Kan.—State v. Hartsock, 68 P.2d 
1144, 144 Kan. 227. 

72. Mo.—State v. Clark, 182 S.W. 

2d 619, 353 Mo. 470. 

70 C.J. P 646 note 70. 

73. Tex.—Claxton v. State, 260 S. 
W. 1023, 94 Tex.Cr. 299. 

74. Ala.—^Austin v. State, 26 So.2d 
424, 32 Ala.App. 371. 

QuestioiL held improper 

Question, "Say he (defendant) was 
running a place,—^we will say down 
here in the basement of the court 
house, selling whiskey in violation 
of the law where he was selling ] 
any kind of whiskey, would you say 
his character was good?” went be¬ 
yond permissible cross-examination. 
A.ia.—^Vinson v. State, 22 So.2d 341, 
32 Ala.App. 74, certiorari denied 22 
So.2d 344, 247 Ala. 22. 

Question, held proper 

In murder prosecution, question 
propounded by commonwealth to ac¬ 
cused’s character witnesses, as to 
whether they thought the conduct of 
a man who made It a practice of 
taking unmarried women into motels 
and staying with them was evidence 
of good character, to which the wit¬ 
nesses answered “no,” was not im¬ 
proper, in view of fact that accused 
admitted taking deceased to motels 
on different occasions and thus ad¬ 
mitted the acts imputed to him in 
the question. 

Ky._^Hicks v. Commonwealth, 269 

S.W.2d 181. 

75. Questloiii htiLd not objectloiiable | 
as hypothetical 

In murder trial, question on cross- 
examination of accused’s character 
witness as to whether a man who 
leaves his work at 11 P.M., starts 
drinking whisky, puts pistol in his 
pocket, drives automobile to neigh¬ 
boring town, stays there until 4:30 
or 5 A.M., and then kills a man, is a 
man of good character, was properly 
allowed over objection that it was 
hypothetical question. 
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Ga.—Holley v. State, 14 S.B.2d 103, 
191 Ga. 804, appeal dismissed Hol¬ 
ley v. State of Georgia, 62 S.Ct. 
73, 314 U.S. 576, 86 L.Ed. 466. 

76 . Oross-examiiiatloa held pxopw? 

Cross-examination of defendant's 

character witnesses as to whether 
they knew defendant had served a 
term in penitentiary and, on nega¬ 
tive answers, whether, if they had 
known, such knowledge might have 
affected their statements as to de¬ 
fendant's reputation was proper. 

Ala.—Williamson v. State, 18 So.2d 
742, 31 Ala.App. 360, certiorari de¬ 
nied 18 So.2d 744, 246 Ala. 68. 

77 , Ky._Gaugh v. Commonwealth, 

87 S.W.2d 94, 261 Ky. 91. 

Bffeot on. witness 

(1) Credibility of witness gener¬ 
ally may not be attacked by asking 
him whether his opinion would be 
changed if he had known that de¬ 
fendant had previously been tried 
and acquitted of a charge similar 
to that contained in indictment on 
which defendant was then being 

N’.j. _state V. King, 44 A. 2d 901, 133 

N.J.Law 480, affirmed 61 A.2d 366, 
136 N.J.Law 286. 

(2) It was improper for the court 
to permit state to ask defense char¬ 
acter witnesses if they would have 
testified to his good character had 
they known or heard that accused 
had committed offense for which he 
was on trial. 

Tex.—^Plppen v. State, 70 S.W.2d 698, 
126 Tex.Cr. 163. 

78. Ky.—^Btherton v. Common¬ 

wealth, 56 S.W.2d 343, 246 Ky. 663. 

79. Ala.—^Dyess v. State, 141 So. 
662, 224 Ala. 610. 

Kla. —Popps V. State, 162 So. 701, 
120 Fla. 387. 

80. Ala.—^Dyess v. State, 141 So. 
662, 224 Ala. 610. 

pia.—Popps V. State, 162 So. 701, 120 
Fla. 387. 

81. Cal.— People v. Stennett, 197 P. 
372, 61 C.A. 370. 
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to put before the jury his opinion of the charges 
against defendant is improper.^^ 

Discretion and duties of court and cross-examiner. 
The scope and extent of the examination are a mat¬ 
ter for the discretion of the court.^^ The trial 
judge in permitting the cross-examination has a 
heavy responsibility to protect the practice from 
being abused,^4 and a correlative obligation rests 
on the cross-examiner to display a very high de¬ 
gree of good faith in embarking on such a cross- 
examination.® ^ Such evidence should be admitted 
cautiously and within a very narrow limit the 
cross-examiner may not deliberately inject into the 
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case the issue of previous acts of miscondi^ 
without some basis for his questions,®*^ or unless he 
intends to call character witnesses in rebuttal to 
testify \rith respect to bad reputation as to the 
traits involved.®® Questions asked for the mere 
purpose of casting insinuations should not be per¬ 
mitted.®® Thus, it has been held improper to in¬ 
sinuate by cross-examination of a character wit¬ 
ness that the one for whom he testifies has been 
indicted on another charge, without proof of such 
indictment,®® and questions as to rumors are im¬ 
proper unless they are actually afloat.®^ It is not 
incumbent on the cross-examiner to prove the 
truth of the rumor or asserted misdeed, however, - 


82. N.c.—State v. Nelson, 156 S,B. c 

164, 200 N.C. 69. I 

Tenn.--Sloan v. State, 79 S.W.2d 
1021, 168 Tenn, 573, 97 A.L.R. 1606. 

Tex._^Rees v. State, 278 S.W. 843, 

102 Tex.Cr. 606. 

83. U.S.—^Michelson v. U. S., N.Y., 

69 S.Ct. 213, 336 U.S. 469, 93 UEd. 
168. 

U. S. V. Confortl, C.A.I11., 200 F. 

2d 365, certiorari denied Confortl i 
V. U. S., 73 S.Ct. 782, 345 U.S. 925, , 
9*7 Li.Ed. 1356 —Myres v. U. S., C.A. , 
Mo.. 174 F.2d 329, certiorari denied 

70 kct. 91, 338 U.S. 849, 94 L.Ed. 
620—^Mannix v. U. S., C.C.A,Md., 
140 F.2d 250. 

Ala.—Johnson v. State, 69 So.2d 854, 
260 Ala. 276—Snead v. State, 8 So. 
2d 269, 243 Ala. 23. 

Osborn v. State, 22 So.2d 638, 32 
Ala,App. 105, certiorari denied 22 
So.2d 543, 247 Ala. 61—Coates v. 
State, 169 So. 328, 27 Ala.App, 213. 

Cal._People v. Burwell, 279 P.2d 744, 

44 C.2d 16, certiorari denied Bur- 
well V. People of State of Cal., 76 
S.Ct. 788, 349 U.S. 936, 99 L..Ed. 
1265. 

People V. Gin Shue, 137 P.2d 742, 
68 C.A.2d 625. 

Iowa.—State v. Keul, 6 N.W.2d 849, 
233 Iowa 862. 

Mo.—State v. Wilson, 248 S.W.2d 
857—State v. Mitchell, 96 S.W.2d 
341, 339 Mo. 228—State v. Carroll, 
188 S.W.2d 22. 

N.J.—State V. Danser, 184 A. 800, 116 
N.J.Law 487. 

Okl.—^Lowrey v. State, 197 P.2d 637, ] 
87 Okl.Cr. 313 —Gallagrher v. State, 
169 P.2d 562, 81 Okl.Cr. 15. 

Or.—State v. Linn, 173 P.2d 305, 179 
Or. 499. 

S.C.—State V. Lyles, 41 S.E.2d 625, 
210 S.C. 87. 

70 C.J. p 646 note 72. 

84. N.J.—State v. Steensen, 113 A. 

2d 203, 36 N.J.Super. 103. 

S.C.—State V. Lyles, 41 S.E.2d 625, 
210 S.C. 87. 

Preliminary inquiry 

In determining whether to allow 
cross-examination of a defendant’s 


character witnesses as to rumors of s 
previous misconduct, trial judge c 
should, out of presence of jury, con- t 
duct preliminary inquiry to satisfy t 
himself that there is no question as t 
to fact of subject matter of rumor, C 
that reasonable likelihood exists that 
previous misconduct would have 3 
been bruited about neighborhood or 
community, that neither event nor f 
conduct or rumor occurred at time j 
too remote from present offense, that \ 
earlier misconduct and rumor con- < 
cerned specific trait involved In pres- • 
ent offense, and that examination 
will be conducted in proper form. 

N.J.—State V. Steensen, 113 A.2d 203, 

35 N.J.Super. 103. 

35 _ U.S.—^U. S. V. BL Wool & Sons, 1 
inc., C.A,N.Y., 215 F.2d 95. 

Cal—^People v. Gin Shue, 137 P.--d 
742, 68 C.A.2d 625—People v. An- 
gelopoulos, 86 P.2d 873, 30 C.A.2d 
538 

N.J.—State V. Steensen, 113 A.2d 203, 
35 N.J.Super. 103. 

Okl.—Anglin v. State, 224 P.2d 272, 
92 Okl.Cr. 430—Seabolt v. State, 67 
P.2d 278, 59 Okl.Cr. 1. 

S.C.—State V. Lyles, 41 S.B.2d 6-5, 
210 S.C. 87. 

Tex.- Villarriel v. State, Cr., 295 S. 
W.2d 222—Stewart v. State, 188 S. 
W2d 167, 148 Tex.Cr. 480—Wilson 
V. State, 184 S.W.2d 838, 148 Tex. 

V^~Kanter t. Commonwealth, 199 
S.E. 477, 171 Va. 524. 

86. Ky.—Taylor v. Commonwealth, 
108 S.W.2d 645, 269 Ky. 656. 

r 87- Ky. _^Broyles v. Commonwealth. 

267 S.W.2d 73. 

^ Okl.—Lowrey v. State, 197 P.2d 637, | 
87 Okl.Cr. 313. 

. Wash.— State v. Sexsmith, 57 P.2d 
1249, 186 Wash. 345. 

Qnestloji must have some ground of 
verity 

Tex.— Wilson v. State, 184 S.W.2d 
838, 148 Tex.Cr. 61. 

BeUef that fact is as Implied 

Cross-examination is not author- 

V ized if its purpose is to intimate 
s that defendant has been guilty of 
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specific acts of misconduct, when tha 
cross-examining attorney has na 
basis for a reasonable belief that 
the fact is as implied by the ques- 
tions. 

Cal.—^People v. Toung, 77 P.2d 271^ 
25 C.A.2d 148. 

Sxpeotatioa of favorable answer 
Qualities of reputation of a de¬ 
fendant should not be made the sub¬ 
ject of cross-examination unless 
there was some reasonable ground to 
expect a favorable answer. 

Tex.— Watson v. State. 197 S.W.2d 
1018, 149 Tex.Cr. 643. 

Actual occurrences or hearsay rela¬ 
tive thereto 

Questions asked for testing of 
knowledge of witnesses as to one’s 
reputation should be based on actual 
occurrences or hearsay relative 
thereto. 

Tex.—Wilson v. State, 225 S.W.2d 
565, 154 Tex.Cr. 140. 

Knowledge of falsity 

In prosecution for murder, where 
state's counsel had in his possession 
police blotter card containing pencil 
notation that vagrancy charge 
against defendant had been dis¬ 
missed, state’s counsel should not 
have asked character witness if he 
had heard of vagrancy conviction of 
defendant. 

Tex.—^Parrish v. State, Cr., 290 S.W* 
2 d 245. 


88 , Cal._People v. Buchel, 296 P.2d 

113, 141 CA..2d 91. 

OQ TTv—Tavlor v. Commonwealth,. 

108 S^W 2^ 645. 269 Ky. 656. 

Pa.— Commonwealth v. Beck, 184 A» 
761, 122 Pa.Super. 123. 

Wash.—State v. Sexsmith, 67 P.2eL 
1249, 186 Wash. 345. 

_.Linde v. Commonwealtlv 

*270 S.W. 461, 208 Ky. 98. 

91. Mo.—State v. Seay. 222 S.W^ 
427, 282 Mo. 672. 

92 . Cal.—^People v. Darby, 260 P.2d 
743, 114 C.A.2d 412, appeal dis¬ 
missed 78 S.Ct. 833, 345 U.S. 937,. 
97 LuEd. 1364. 
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nor is he permitted to do so.** 

The court should define the purpose of the in¬ 
quiry,** excluding the answers of the witness, if 
negative, and warning the jury not to consider 
them,*® or, if affirmative, instructing the jury that 
they are to be regarded only as affecting the credi¬ 
bility of the witness ;*« but the instractions need 
not be given at the time the evidence is received.®^ 
The fact that the jury may have some difficulty in 
comprehending the court’s limiting instructions does 
not render the inquiry inadmissible.** 

(2) Prior Arrest 

A character witness for one accused In a criminal 
prosecution may be asked on cross-examination if he had 


heard that the accused had previously been arrested for 
another offense, even though dissimilar to the one for 
which he Is presently on trial; but before the question is 
asked, the prosecution should demonstrate privately to 
the court the reality of the arrest. 

A character witness for one accused in a criminal 
prosecution may be asked on cross-examination if 
he had heard that accused had previously been ar¬ 
rested for another offense,*® even though dissimilar 
to the one for which he is presently on trial,l wheth¬ 
er or not it culminated in a conviction,* and the 
question is not objectionable because the form there¬ 
of invited hearsay;* but before the question is 
asked the prosecution should demonstrate private¬ 
ly to the court the reality of the arrest.* The court 
in its discretion may well exclude inquiry about an 


Wash.—State v. Cyr, 246 P.Sd 4S0, 
40 ■W'ash.2d 840. 

S3. Cal—^People v. Darby, 250 P.2d 
743, 114 C.A.2d 412, appeal dis¬ 
missed 73 S.Ct. 833, 345 U.S. 937, 
97 L..Ed. 1364. 

Slade of good faitb must be proved 
In some way other than by failure of 
prosecution to substantiate collateral 
ohargre. 

Cal.—People v. Fowzer, 274 P.2d 471, 
127 C.A.2d 742—^People v. Gin Shue, 
137 P.2d 742, 58 C.A.2d 625. 

94 . tJ.S.—Michelson v. U. S., N.T., 
69 S.Ct. 213, 335 U.S. 469, 93 L,Bd, 
168. 

U, S, V. Pagano, C.A.N.Y., 224 F. 
2d 682, certiorari denied 76 S,Ct 
137, 350 U.S. 884, 100 L.Ed. 779— 

U. S. V. Phillips, C.A.U1., 217 P.2d 
435. 

Ky.—^Broyles v. Commonwealth, 267 
S.'W.2d 73—^Laine v. Common¬ 
wealth, 151 S.W.2d 1055, 287 Ky. 
134. 

N.X—State v. Steensen, 113 A.2d 203, 
35 N.J.Super. 103. 

70 CJ. p 647 note 79. 

95. Ky._Girkey v. Commonwealth, 

42 S.W.2d 616, 240 Ky. 389—Fugate 

V. Commonwealth, 277 S.W. 1029, 
211 Ky. 700. 

96. Ky.—Broyles v. Commonwealth, 
267 S.W.2d 73—^Daine v. Common¬ 
wealth. 161 S.W.2d 1056, 287 Ky. 

134 _^Fugate v. Commonwealth, 277 

S.W. 1029, 211 Ky. 700, 

97. U.S.—^U. S. V. Pagano, C.A.N.T., 
224 F.2d 682, certiorari denied 76 
S.Ct 137, 350 U.S. 884, 100 D-Bd. 
779. 

98. U.S.—^Michelson v. U. S., N,T„ 
69 S.Ct 213, 336 U.S. 469. 93 D.Ed. 
168. 

99. U.S.—^Michelson v. U. S., N.T., 
69 S.Ct 213, 336 U.S. 469, 98 KBd. 

168. _ 
U. S. V- Pagano, C.A.N’.T., 224 F. 
2d 682. Certiorari denied 76 S.Ct 
137, 350 U.S. 884, 100 L.Ed. 779— 
U. S. V. Conforti, O.A.I11., 200 F, 


2d 365, certiorari denied Conforti 
V. U. S., 73 S.Ct 782. 346 U.S. 925, 
97 L.Ed. 1356. 

Ala.—Jackson v. State, 93 So.2d 804, 
certiorari denied 93 So.2d 808, 265 
Ala. 690—Johnson v. State, 43 So. 
2d 424, 34 Ala.App. 623. certiorari 
denied 43 So.3d 431, 253 Ala. 191. 

Cal.—^People v. Logan, 260 P.2d 20. 
41 C.2d 279. 

People V. Gin Shue, 137 P.2d 742, 
58 C.A.2d 625. 

D.C.—Xosey v. U. S., 135 F.2d 809, 
77 U.S.APP.D.C. 331. 

Harrison v. District of Columbia, 
Mun.App., 95 A,2d 332. 

Ky.—Miller v. Commonwealth, 109 
S,W.2d 841. 270 Ky. 378. 

La.—State v. Powell, 35 So.2d 741, 
213 La. 811—State v. Jacobs, 196 
So. 347, 195 La. 281. 

Mo.—State v. Hadley, 249 S.W.2d 
867—State v. Wilson, 248 S.W.2d 
857—State v. Carroll, 188 S.W.2d 
22 . 

Pa.—Commonwealth v. Zimmerman, 
17 A.2d 714, 143 Pa.Super. 331. 

Commonwealth v. Castellano, O. 
& T., 56 Lack.Jur. 64. 

Tex.—Blankenship v. State, Cr., 289 
S.W.2d 240—^Perkins v. State, 213 
S.W.2d 681, 152 Tex.Cr. 321—Cald¬ 
well V. State, 206 S.W.2d 1013, 151 
Tex.Cr. 247—Johnson v. State, 205 
S.W.2d 773, 151 Tex.Cr. 110—^Ivory 
V. State, 81 S.W.2d 696, 128 Tex 
Cr. 408. 

70 C.J. p 644 note 67. 

Questton as to loiowledge of arrest 

held proper 

D.C.—Stewart v, U. S., 104 F.2d 234, 
70 App.D.C. 101. 

Ohio.—State v. Polhamus, App., 106 
N.E.2d 646. 

Qnestloii. held improper in form 
Question in prosecution for mur¬ 
der, whether witness knew that on 

Feb. 6, 1950, defendant had been ar¬ 
rested for investigation of burglary. 

Tex—^Parrish v. State, Cr., 290 S.W. 
2d 245. 

XJ.a—^Michelson v. U. S., N.Y., 69 
160 


S.Ct. 213, 385 U.S. 469, 93 L-Ed. 
168. 

Beoelving stolen goods, and bribery 
In prosecution for bribing a fed¬ 
eral revenue agent, where character 
witnesses called by defendant had 
testified that defendant's reputation 
for honesty and truthfulness and for 
being a law-abiding citizen was very 
good, asking the witnesses on cross- 
examination whether they had ever 
heard that defendant had been ar¬ 
rested for receiving stolen goods was 
permissibla 

U.S.—Michelson v. U. S., supra. 
Comparison with reputation, asserted 
It is not only by comparison with 
the crime on trial but by comparison 
with the reputation testified to by a 
character witness that a court may 
judge whether a prior arrest of de¬ 
fendant should be made subject of 
inquiry on cross-examination. 

U.S.—^Michelson v. U. S., supra. 

2. U.S.—Michelson v. U. S., supra, 

3. U.S.—Michelson v. U. S., supra. 

4 . U.S.—U. S. V. Phillips, C.A.I11., 
217 F.2d 435. 

Season for rule is to insure that 
the conclusion which the jury prob¬ 
ably will draw will not be based on 
unsupported or untrue innuendo. 

U.S.—^Michelson v. U. S., N.Y., 69 S. 

Ct. 213, 336 U.S. 469, 93 L.Ed. 168. 
Oross-examinatiou held improper 
Cross-examination of accused's 
character witnesses whether they 
had heard of other alleged arrests 
and convictions of defendant was 
improper, where court refused to 
conduct inquiry with respect to mat¬ 
ter out of presence of jury, miscon¬ 
ceived permissible inquiry as being 
directed to what witness knew in¬ 
stead of what he heard, and permit¬ 
ted prosecutor to assure jury of ex¬ 
istence eft record evidence of ac¬ 
tuality of each arrest and conviction 
inquired about. 

0.S.—^Roberson v. U. S., C.A.Ala., 237 
F.2d 586. 
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arrest remote in time;5 but where the witness dated 
his acquaintance with the accused as commencing 
before the arrest, it is not an abuse of discretion 
for the court to permit the inquiry'.® 

Prior arrest of one of two joint defendants. Ask¬ 
ing a character witness for one of two joint de¬ 
fendants whether he had heard that both defend¬ 
ants had been arrested for a different offense is 
error as to the other defendant.^ 

§ 388. - Sales 

A witness who testifies as to a saie or conveyance 
may be cross-examined as to matters which may be per¬ 
tinent to the transaction. 

A witness who testifies as to a sale or convey¬ 
ance may be cross-examined as to the mode and 
manner of making the sale,® representations induc¬ 
ing sale,® the consideration therefor,whether the 
consideration has been actually paid,ll the person 
by whom the consideration was paid,and the man¬ 
ner of pa>mient,l® but not where the money was 
obtained.i4 He may also be cross-examined as 
to the contract under which the sale was made,^» 
the purpose of the sale,i® acts of ownership by the 
parties,!^ mitigation of damages for breach of 
warranty,^® and other matters which may be per- 


WITNESSES §§ 387-590 

tinent to the transaction.^® It has been held, how¬ 
ever, that cross-examination with respect to con¬ 
sideration was not proper "where the agreement 
between the parties was in evidence and the terms 
thereof were not in dispute.®® 

§ 389. -Fraud 

Where there Is an Issue of fraud, much latitude Is 
permitted in the cross-examination, but the rule does not 
apply to the cross-examination of a confederate of the 
one charged with fraud when called as a witness for the 
other party. 

WTiere an issue of fraud is involved, much latitude 
is permitted in the cross-examination of parties and 
other persons who were concerned in the transac¬ 
tion,®^ but this rule does not apply to the cross- 
examination of a confederate of the one charged 
with fraud when called as a witness for the other 
part>^22 

I 390. -Value 

A witness as to value may be cross-examined In or¬ 
der to test the accuracy and worth of his estimate or 
opinion, provided such examination Is not unreasonable. 

A witness as to value is properly subjected to a 
line of cross-examination designed to test the ac¬ 
curacy and worth of his estimate,®® provided such 


6, U.S,—-Michelson v. U. S., N.T., 69 

S.Ct. 213, 335 U.S. 469, 93 L.Ed. 16S. 

6. U.S.—^Michelson v. U. S., supra. 

Twenty-seveii years 

Xj.s.—^Michelson v. U. S., supra. 

7. Cal.—People v. Teixeira, 288 P. 
2d 635, 136 C.A.2d 136. 

3 . Ill.—Osborn V. Albers, 7 N.E.2d 
447, 365 Ill. 631. 

70 C.J. p 648 note 99. 

9. La.—State v. Hollingsworth, 106 | 
So. 662. 160 La. 26. 

70 C.J. P 648 note 1. 

10. Ala.— Pritchett v. Pritchett, 74 
So.2d 920, 261 Ala. 536. 

Iowa.—Grandy v. Adams, 256 N.W. 

684, 219 Iowa 51. 

70 C.J. p 648 note 2. 

Agent’s commission 

In an action against a real estate 
company for funds in Its hands be¬ 
longing to an agent as commissions 
for the sale of lots, evidence that on 
cancellation of the contracts of sale 
the land company kept the cash 
which had been paid by the pur¬ 
chasers on the contract, and the 
salesman got one half of the cash 
when the sale was made, was proper 
on cross-examination. 

W.Va.—Minotti v. Brune, 118 S.B. 
149. 94 W.Va. 181. 

11. Fla.—Tyler v. Rudisill, 166 So. 
353, 114 Fla. 801. 

12. Iowa.—Glassman v. Chicago, R. 


I. & P. R. Co., 147 N.W. 757, 166 
Iowa 254. 

Mich.—^Parker v. Grinnell, 34 Mich. 
199. 

13. Iowa.—Glassman v. Chicago, R. 
I. & P. R. Co., 147 N.W. 757, 166 
Iowa 254. 

70 C.J. p 649 note 4. 

14. Ind.—Robinson v. State, 149 S.R 
888, 197 Ind. 148. 

70 C.J. p 649 note 5. 

15. Okl.—Galt V. Sykes, 51 P.2d 764, 
174 Okl. 691. 

70 C.J. p 649 note 6. 

16. Kan.—State v. Ketter, 247 P. 
430, 121 Kan. 516. 

17. Iowa.—Glassman v. Chicago, R 
L & P. R. Co., 147 N.W. 757, 166 
Iowa 254. 

70 C.J. P 649 note 8. 

18. Pa.—^March v. Evans, 98 Pa. 
Super. 610. 

19. Ala.—Southern Building & Loan 
Ass*n V. Weaver, 151 So. 882, 26 
Ala.App. 7, certiorari denied 151 
So. 887, 228 Ala. 74. 

Colo.—Sheftel v. People, 141 P.2d 
1018, 111 Colo. 849. 

Tex.—^Rose & Sensibaugh v, McLel- 
land, Civ.App., 262 S.W.2d 205, re¬ 
fused no reversible error. 

70 C.J. p 649 note 10. 

20. Ala.—Spurlock v. J. T. Knight 
& Son, 20 So.2d 625, 246 Ala. 283. 
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21. Iowa.—^Eno v. Adair County 
Mut Ins. Ass*n, 294 N.W, 323, 229 
Iowa 249. 

70 C.J. p 649 note 11. 

Close relatives 

Wide latitude of cross-examina¬ 
tion should be permitted where in¬ 
quiry is to determine good faith of 
transactions between close relatives. 
—^Wilson V. Gerhard, 270 N.W. 
309. 131 Neb. 809. 

Traud in proouremeat 

Cross-examination of insurance In¬ 
vestigator procuring release, wheth¬ 
er he did not know that plaintiff was 
signing away his rights against oth¬ 
er company Involved in accident and 
whether he explained that to plain¬ 
tiff, was not improper where evi¬ 
dence as to fraud in procurement of 
releas-* was for Jury* 

Ma.—^Western Maryland Dairy Cor¬ 
poration V. Brown, 181 A. 468, 169 
Md. 257. 

22. S.D.—Kerr v. Melum, 130 N.W. 
83, 27 S.D. 208. 

23. Cal.—San Mateo County v. 
Christen, 71 P.2d 88, 22 C.A2d 375. 

Okl.—Corpus Juris dted in Wilker- 
son v. Grand River Dam Author¬ 
ity, 161 P.2d 745, 747, 196 Okl. 678. 
70 aJ. p 649 note 18. 

Cross examination hdd proper or er« 
xoneously disallowed 
Ala,—Shows V. Brunson, 169 So. 248, 
229 Ala. 682, 
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examination is not tmreasonable;^* and so he may 
be interrogated as to his reasons for his opinion,^® 
the basis of his estimate,or the value as compared 
to other property,except where not relevant,^® 
or the price realized at sales of other similar prop¬ 
erty®® or at a previous sale of the same property.®® 
The witness may be asked on cross-examination what 
was paid for the property,*^ or for similar prop- 
erty,s® and when such price was paid,®® and the 
owner may be asked what amount he would be 
willing to sell for,®^ and the value he placed on it 
in an attempt to have his tax assessment lowered.®® 

Where a landowner’s counsel in the opening state¬ 
ment indicates the purposes for which the lands 
would have the highest value, it is proper to refuse 
to allow the owner to cross-examine a witness as 
to its value for other purposes.®® 
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§ 391. - Writings 

As a flsneral rul6» a witness may be cross-examined 
as to a writing which he has used to refresh his memory, 
which he has identified, or concerning which he has tes¬ 
tified on direct examination. 

A witness may be cross-examined as to a writing" 
which he has used to refresh his memory^^ or identi¬ 
fied,^® or concerning which he has testified on his 
direct examination,®® although the paper was not 
introduced in evidence but as to this the contrary 
has been held.^i It has been held, however, that 
where a witness used a private memorandum book 
to refresh his memory it was not error to refuse 
to allow defendant's counsel to cross-examine the 
witness about the paper.^® 

The rule excluding oral testimony of the contents 
of a deed does not, on cross-examination of a wit¬ 
ness, prevent inquiry as to his motives and purposes 
in procuring it,^^ or as to the use of certain words 


Ill.—Department of Public Works 
and Buildings v. Finks, 139 N.B.2d 
267, 10 I11.2d 15. 

Ohio.—^Homlar v. Great Lakes Tow¬ 
ing Co., 67 ]Sr.E1.2d 792, 74 Ohio 
App. 110. 

Pa.—^Lutz V. Allegheny County, 195 
A. 1. 327 Pa. 587. 

Western Pennsylvania School for 
Deaf V. Borough of Bdgewood, 
Com.Pl., 88 Pittsb.Leg.J. 383. 

Tex.—City of Teague v. Stiles, Civ. 
App., 263 S.W.2d 623. refused no 
reversible error. 

70 C.J. p 649 note 13 [a]. 

24. Tex.—St, Louis, B. & M, Ry. 
Co. V. Lane, Civ.App., 248 S.W. 69. 

25. Kan.—^Missouri, etc., R. Co. v. 
Haines, 10 Kan. 439. 

70 C.J. p 650 note 15. 

26. Kan.—^Atchison, etc., R. Co. v. 
Blackshire, 10 Kan. 477. 

Mich.—C. A. Roberts Co. v. City of 
Detroit, 78 N.W.2d 106, 346 Mich. 
384. 

27. Ill.—Smith V. Sanitary Dist. of 
Chicago, 103 N.E. 264, 260 Ill. 463. 

2a Mo.—School Dist. of Kansas 
City V, PhtDenlx Land & Improve¬ 
ment Co., 249 S.W. 51, 297 Mo. 332, 

70 C.J. p 660 note 18. 

29. Ohio.—Ohio Turnpike Commis¬ 
sion V. Fiehler, App., 139 N.E.2d 
452. 

70 C.J. p 660 note 19. 

00. N.T.—Murray v. Great Western 
Ins. Co., 26 N.Y.S. 414, 72 Hun 282, 
affirmed 42 N,B. 724, 147 N.T. 711. 

70 C.J. p 650 note 20. 

31. Pa.—Lutz V. Allegheny County, 
195 A. 1, 327 Pa. 687. 

70 C.J. p 660 note 21. 

32. N.T.—Stengel v. Hewit, 76 N.T. 
S. 878, 87 Misc. 670. 


3a Ark.—Newport Levee Dist. v. 
Price, 229 S.W. 12, 148 Ark. 122. 

34. Tex.— Hunt v. Johnson, Civ. 
App., 141 S.W. 1060, appeal dis¬ 
missed 171 S.W. 1126, 106 Tex. 
509. 

70 C.J. p 660 note 24. 

35. N.C.—Town of Canton v. Harris, 
97 S.B. 748, 177 N.C. 10. 

36. Ill.—Forest Preserve Dist. of 
Cook County v. Barchard, 127 N.B. 
878, 293 Ill. 556. 

37. U.S.—Lobel v. American Air¬ 
lines, C.A,N,T„ 192 F.2d 217, cer¬ 
tiorari denied 72 S.Ct. 658, 342 U.S. 
945, 96 L.Ed. 703. 

D.C.—Collins V. U. S., Mun.App., 41 
A,2d 615. 

Mass,—Bendett v. Bendett, 52 N.E.2d 
2, 315 Mass. 59. 

N.D.—^Williams Elec. Co-op., Inc. v. 
Montana-Dakota Utilities Co., 79 
N.W.2d 508, 

R.I.—State V. Prescott, 40 A.2d 721, 
70 R.I. 403. 

70 C.J. p 660 note 27. 

Production and inspection of writing 
used to refresh memory see supra 
§ 362. 

Use of writings in cross-examination 
see infra § 405. 

Cross-eacaxuinatioii held proper or er¬ 
roneously disallowed 
p.C.—Collins V. U. S., Mun.App., 41 
A.2d 515. 

3a Iowa.—^Eno v. Adair County 
Mut. Ins, Ass’n, 294 N.W. 823, 229 
Iowa 249. 

70 C.J. p 660 note 28. 

39. U.S.—Martin v. Luster, C.C.A. 
Wis., 86 F.2d 833, certiorari denied 
Luster v. Martin, 67 S.Ct. 610, 800 
U.S. 667, 81 L.Bd. 874. 

70 C.J. p 650 note 29. 
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Crosa-examlaatioa Held pxopu: or or- 
roneously disallowed 

Mich.—City of Detroit v. Porath, 269 
N.W. 114, 271 Mich. 42. 

N.T.—^Rothenberg v. Board of Re¬ 
gents of University of State of 
New York. 44 N.T.S.2d 926, 267 
App.Div. 24, appeal denied 47 N.T. 
S.2d 284, 267 App.Div. 852. 

70 C.J. p 650 note 29 [d], 

Gross-ezaniination held Improper or 
properly refused 

U.g.—Gariepy v. U. S., C.A.Mich. 220 
P.2d 252, certiorari denied 76 S. 
Ct. 53, 350 U.S. 825, 100 L.Ed. 737— 
Bell v. U. S., C.A.Md., 185 P.2d 
302, certiorari denied 71 S.Ct. 492, 
340 U.S. 930, 95 L.Ed. 671. 

Ill.—^Hutton V. Morgan Packing Co., 
117 N.E.2d 405, 1 Ill.App.2d 222. 

Mo.—^Kieffer v. Bragdon, App., 278 
S.W.2d 10. 

N.T.—Jessie v. Kelly-Mutual Credit 
Clothing Co., 59 N.T.S.2d 166, 269 
App.Div. 1061, appeal denied 59 
N.T.S.2d 627, 270 App.Div. 765, re¬ 
argument denied 60 N.T.S.2d 288, 
270 App.Div. 811. 

N.C.—^Toler v. Savage, 37 S.E.2d 485, 
226 N.C. 20S. 

Wash.—State v. Moore, 45 P.2d 605, 
182 Wash. Ill—Stusser v. Gott- 
stein, 86 P.2d 5, 178 Wash. 360. 

70 C.J. p 660 note 29 [e], 

40. N.J.—Goodman v. Lehigh Valley 
R. Co. of New Jersey, 81 A, 848, 
82 N.J.Law 460. 

70 C.J. p 652 note 30. 

41. Minn.—O’Riley v. Clampet, 55 
N.W, 740, 53 Minn. 639. 

70 C.J. P 652 note 31. 

42. Ga.—Adams v. State, 128 S.B. 
924, 34 Ga.App. 144. 

43. Ohio.—^Boyle v. State, 6 Ohio 
Cir.Ct. 163, 3 Ohio Cir.Dec. 397. 
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therein.^4 A witness, on being cross-examined on 
a writing about which he had been asked nothing 
on direct examination, is entitled to have the entire 
writing read to the jury;45 and where, in a will 
contest, the caveator, for the purpose of showing 
mental incapacity, introduced a paper on which the 
testator had made some incorrect calculations, it was 
competent on cross-examination to require the wit¬ 
ness to produce another paper on which were cor¬ 
rect calculations by the testator.^® 

Cross-examination as to a document not intro¬ 
duced in evidence nor covered in the direct ex¬ 
amination may be denied,^*^ and although an in¬ 
competent affidavit is introduced into evidence with¬ 
out objection, cross-examination of the affiant with 
respect thereto is not permissible.^® So, it has been 
held proper to refuse to permit a witness to be asked 
whether he wrote a letter referred to in another 
letter, unless the latter letter was put in evidence.^® 
A witness, neither being the author of nor having 
produced a paper, and having no relation thereto, 
cannot be cross-examined with respect to its con¬ 
tents,®® but where such statements, signed or un¬ 
signed, are pertinent and relate to the witness or 
his business, a cross-examiner is entitled to find out 
from such witness whether the facts stated in such 
statements are true.®^ 

A witness cannot be cross-examined as to the 
contents of an instrument written or signed by him 
until it is exhibited to him®^ or the contents thereof 
are read to him,®® even though, as shown infra § 
399, the witness is a party to the action; but he 


may be cross-examined, in a proper case, as to the 
whereabouts of such instrument,®^ or whether he 
swore that the contents of the instrument were 
true.®® The transcript or record of oral testimony 
at a former trial is not a ‘‘document” or “writing” 
which must be proved before it can become the 
basis of cross-examination,®® and need not be 
first submitted for the approval of the witness,®*^ 
Under a statute so providing, no witness may be 
cross-examined concerning a written statement 
formerly made unless it first be shown that at the 
time of the making of the statement the witness was 
given an exact copy thereof.®® This does not mean 
that such copy must be given eo instante; the stat¬ 
ute is satisfied if a copy is given within a reasonable 
time after the making of the statement.®® 

Where a paper is in evidence as an exhibit, it is 
improper to ask a witness as to what it shows;®® 
and where the writing of the witness is unambigu¬ 
ous, he cannot be required on cross-examination to 
state what he meant.®! A party may be cross-ex¬ 
amined, however, as to the items of a ledger which 
he has put in evidence,®® although he need not be 
required to point out entries which he had not 
made;®® and where a party produces his books of 
original entry, the adverse party is entitled to cross- 
examine him as to the entries therein without any 
subpoena duces tecum.®* 

Where a stenographer attempts to testify from 
transcript, instead of his notes, a liberal cross-ex¬ 
amination should be permitted.®® A showing made 


44 , Ga.—^Henderson v. James, 139 
S.B. 84, 164 Ga. 576. 

45. Ark.—Gerard B. Lambert Co. v. 
Newton, 294 S.W. 707, 174 Ark. 209. 

Mo.—Showen v. Metropolitan St. Ry. 
Co., 177 S.W. 791, 191 Mo.App. 292. 

45. Md.—^Berry v. Baltimore Safe 
Deposit, etc., Co., 53 A. 720, 96 Md. 
45. 

47. Cal.—Hickenbottom v. Jeppesen, 
800 P.2d 689, 144 C.A.2d 115. 

Ill. _^People V. Sain, 61 N.B.2d 657, 

884 Ill. 394. 

S.C.— Crenshaw v. Southern Ry. Co., 
53 S.B.2d 789, 214 S.C. 653. 

70 C.J. P 652 note 47. 

Allowance of cross-examination held 
improper 

Permitting state in cross-examina¬ 
tion of doctor to ask for, and refer 
to, medical notes in his possession, 
although doctor had not referred to 
them on direct examination, was im¬ 
proper but not prejudicial in view of 
fact they were sparingly referred to 
and such reference did not affect the 
substance of doctor’s previous testi¬ 
mony. 


R.I,—State V, Supers, 76 A.2d 27, 77 
R.I. 251. 

48. Cal.—^Agalianos v. American 

Cent. Ins, Co., 217 P. 107, 62 CJL 
349. 

49. Mich.—Simonds v. Cash, 99 N. 
W. 754, 186 Mich. 558. 

50. Cal.—^Pacific Peed Co. v. Kennel, 
218 P. 274, 68 C.A. 108. 

51. xr.S,—Champion Spark Plug Co. 

V. Reich, D.C.Mo., 7 F.R.P. 587. 

52. Mo.— ^tn& Life Ins. Co. v. Kan¬ 
sas City Electric Light Co., 171 S. 

W, 680, 184 Mo.App. 718. 

70 C,J, P 652 note 41. 

53. Mich.—People v. Adams, 127 N. 
W. 854, 162 Mich. 871. 

70 C.J. p 652 note 42. 

54. Cal.—Girard v. Irvine, 275 P. 
840, 97 C.A. 877. 

Mo.—^Meadows v. Metropolitan Life 
Ins. Co., App., 104 S.W.2d 788. 

55. N.C.—Harris v. Terry, 3 S.E. 
746, 98 N.C. 131. 

56. N.H.—Charles v. McPhee, 26 A. 
2d 30, 92 N.H. 111. 
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57. Mo.—Couch V. St. Louis Public 
Service Co., App., 173 S.W.2d 617. 

58. "Witness” construed 

Word "witness” refers to the per¬ 
son who made the written statement, 
and not to any other witness who 
may be examined concerning it. 

S.C.—State V. Jones, 91 S.E.2d 1, 228 

S. C. 484. 

59. S.C.—State v. Jones, supra. 

60. Pa.—^International Fuel Serv¬ 
ice Corporation v. Steams, 155 A. 
285, 304 Pa. 157. 

I 79 C.J. p 652 note 86. 

61. Mo.—^Vardell v. W. F. Shelton, 
Jr., Store Co., App., 4 S.W.2d 478. 

62. Minn.—Thayer v. Barney, 12 

Minn- 502. 

63. XJ.S.—Osborne v. U. S., C-CAu 
Cal., 17 P.2d 246, certiorari denied 
47 S.Ct. 765, 274 tJ.S. 751, 71 L.Bd. 
1332. 

64. N.J.—Blllott V. Moreland, 54 A. 
224, 69 N.J.Law 216. 

65. Mont.—State v. Smith, 190 P. 
107, 67 Mont. 563, followed in State 

T. Dunn, 190 P. 121, 57 Mont. 591. 
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for an absent witness is a coun paper, when pre¬ 
sented to, and admitted by, a solicitor as a showing, 
and he may use it on cross-examining the wit¬ 
ness.®® A statute authorizing the court to which 
any affidavit is presented as a basis for action to re¬ 
quire affiants to submit to a cross-examination does 
not require the court, in an action on a life policy, 
to permit insurer to cross-examine affiants making 
affidavits of proof of death introduced in evidence 
to show compliance with the policy.®^ 


§ 392. 


Voluntary Statements 


Although It has been held that 
cross-examined as to the subject matter of voluntary 
statements made while testifying, the privilege may in a 
proper case be denleds 


While it has been held that a witness who makes 
voluntary statements on the stand, not called for 
by any questions asked him, may be cross-examined 
as to the subject matter of such statements,®® this 
privilege may in a proper case be denied.®® After 
defendant has voluntarily stated that he was a 
peaceful man, cross-examination as to his difficulties 
with particular neighbors, while improper, has been 
held not to be prejudicial.’® 


98 C. J. S. 


§ 393. Limitation to Scope of Direct Exami¬ 
nation 

a. In general 

b. Matters connected with matters in¬ 

troduced on direct examination 

c. Limitation as to particular subjects 

of inquiry 


a. In General 

It is generally agreed that a witness may be cross- 
examined as to any matters brought out In his direct ex¬ 
amination or connected therewith, but there is a split of 
authority as to whether cross-examination of witnesses 
should be limited to the scope of the direct examination 
or whether cross-examination should extend to all issues 
in the case, regardless of the witness' examination In 


While it is generally agreed that a witness may 
be cross-examined as to any matters brought out 
in his direct examination or connected therewith,” 
it has been said that there is a split of authority 
as to whether cross-examination of witnesses should 
be limited to the scope of the direct examination or 
whether cross-examination should extend to all is¬ 
sues in the case, regardless of the witness’ examina¬ 
tion in chief.’® The so-called American rule, fol¬ 
lowed in most jurisdictions,’® is that the cross-ex¬ 
amination should be confined to matters which have 
been brought out in direct examination,’* that is, 


66. Ala.—^Roden v. State, 69 So. 366, 
18 Ala,App. 105. 

67. Iowa.—McCombs v. Travelers’ 
Ins. Co. of Hartford, Conn., 141 
N.W. 327, 159 Iowa 446. 

68. Conn.—State v. Schleifer, 130 A. 
184, 103 Conn. 708. 

70 C.J. p 652 note 52. 

66. Idaho.—Kelly v. Troy Laundry 
Co., 267 P. 222, 46 Idaho 214. i 

70 C.J. P 653 note 53. 

70. Ky._^Taylor v. Commonwealth, j 

18 S.W. 852, 13 Ky.L. 860. 

71. Cal.—^People v. Kynette, 104 P. 
2d 794, 16 C.2d 731, certiorari de¬ 
nied Kynette v. People of State of 
California, 61 S.Ct. 806, 313 IJ.S. 
703, 85 L.Bd. 1136. 

People V. Bigelow, 231 P.2d 881, 
104 C.A.2d 380, certiorari denied 
Bigelow V. People of State of Cal., 
72 S.Ct. 301, 342 U.S. 910, 96 L.Bd. 
681. 

pia.—Coco V. State, 62 So.2d 892 
Burns v. Freund, 49 So.2d 592. 

Hawaii.— Hoomana Naauao o Hawaii, 
an Ecclesiastical Corp. v. Pali, 36 
Hawaii 657. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Mo.—^Louia Steinbaum Real Estate 
Co. V. Maltz, 247 S.W.2d 652, 31 
A.L.R.2d 1062—State v. Hannon, 
204 S.W.2d 915. 


Neb.—Rice v. American Protective 
Health & Acc. Co., 59 N.W.2d 378, 
157 Neb. 266—^Langdon v. Loup 
River Public Power Dlst., 8 N.W. 
2d 201, 142 Neb, 859. 

N.C.—Crouse v, Vernon, 59 S.E.2d 
185, 232 N.C. 24—State v. Stone, 36 
S.E.2d 704, 226 N.C. 97—State v. 
Perry. 188 S.B. 639. 210 N.C. 796. 
Okl.—Gregg v. State, 260 P.2d 867, 97 
Okl.Cr, 194. 

Pa.—^In re Strosser, Com.Pl., 49 Lane. 

L.Rev. 143. 

70 C.J. p 662 note 94. 

Review 

Cross-examination of defendant 
merely reviewing matters developed 
on his direct examination was prop¬ 
er. 

Cal.—^People v. Goldstein, 191 P.2d 
102, 84 C.A,2d 581. 

72. Ariz.—Rush v. French, 26 P. 
816, 1 Ariz. 99. 

73. Ariz.—Ooipiis Juris cited in Po- 

dol V. Jacobs, 173 P.2d 758, 763, 65 
Ariz. 50. I 

70 C. J. p 653 note 66. 

74- U.S.—U. S. V. Kretske, C.A.H1.. 
220 F.2d 786, reversed on other 
grounds 76 S.Ct, 51, 350 U.S. 807, 

100 L.Bd.-U. S. y. Bender. C. 

A.I11., 218 F.2d 869, certiorari de¬ 
nied 75 S.Ct. 660, 349 U.S. 920, 99 
L.Bd. 1253—^Marteney v. U. S., C.A. 
Kan., 218 F.2d 258, certiorari de- 
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nied 75 S.Ct. 442, 348 U.S. 953, 99 
L.Bd. 746—U. S. v. Lawinski, C.A. 

111., 1D5 F.2d 1—Chevlllard v. U. 

5., *C.C.A.Cal., 166 P.2d 029—U. S. 

V. Minuse, C.C.A.N.T., 142 P.2d 388. 
certiorari denied 65 S.Ct. 43, 323 I^. 

S 716, 89 L.Bd. 676—Banning v. U. 
s!, C.C.A.Mich., 130 F.2d 330. cer¬ 
tiorari denied 63 S.Ct. 434, 317 U.S. 
695, 87 L.Bd. 656—Moyer v. 

Life Ins. Co., C.C.A.Pa.. 126 P.2d 
141—^U. S. V. Skidmore. C.C.A.I11., 
133 P.2d 604, certiorari denied 
Skidmore v. U. S., 62 S.Ct. 626, 315 
US 800, 86 L.Ed. 1201, rehearing 
denied 62 S.Ct. 638. 315 U.S. 82S. 
86 L.Ed. 1223—^Leche v. U. S., C.C. 
A.La., 118 F.2d 246, certiorari de¬ 
nied 62 S.Ct. 73, 314 U.S. 617, 86 L. 
Ed. 496, rehearing denied 62 S.Ct. 
296. 314 U.S. 712, 86 L.Ed. 667— 
U. S. V. Glasser, C.C.A.I11., 116 P.2d 
690, modified on other grounds 62 
S.Ct. 457, 316 U.S. 60, 86 L.Ed. 680. 
rehearing denied 62 S.Ct. 629, 315 
U.S 837, 86 L.Ed. 1222, rehearing 
denied 62 S.Ct. 637, 315 U.S. 827, 
86 L.Ed. 1222—^Hemphill v. U. S., 
C.C.A.Wash., 112 F.2d 505, reversed 
on other grounds 61 S.Ct. 729, 312 
U.S. 657, 85 L.Bd. 1106, mandate 
conformed to, C.C.A., 130 F.2d 115, 
certiorari denied 62 S.Ct. Ill, 314 
U.S. 627. 86 L.Ed. 603—Corpus Ju¬ 
ris cited in. .^tna Life Ins. Co.» 
Hartford, Conn., v. Conway, C.C.A. 
Kan.. 102 P.2d 743, 745—Fidelity & 
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Deposit Co. of Maryland v. Bates. 
C.C.A.Iowa. 76 F.2d 160. 

XJ. S. V. Stoehr, D.C.Pa., 100 F. 
Supp. 143, aflEirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28. 
344 U.S. 826, 97 L.Ed. 643—Moyer 
V. w3S3tna Life Ins. Co., D.C.Pa., 39 
F.Supp. 726, affirmed 126 P.2d 141. 
Ark.—Dillon v. State. 261 S.W.2d 269, 
222 Ark. 436. 

Cal.—People v. Watson, 299 P.2d 243, 
46 C.2d 818. 

People V. Arbaugh, 187 P.2d 866, 
82 C.A.2d 971—Thomas v. Seaside 
Memorial Hospital of Long Beach, 
183 P.2d 288, 80 C.A.2d 841—People 
V. Montgomery, 117 P.2d 437, 47 C. 
A.2d 1—Carey v. City of Oakland, 
112 P.2d 714, 44 C.A,2d 503—People 
V. Burnette, 102 P.2d 799, 39 C.A.2d 
215—Stromerson v. Averill, 102 P. 
2d 571, 39 C.A2d 118—^People v. 
Mangum, 88 P.2d 207, 31 C.A.2d 
374. 

Colo.—Smith v. People. 206 P.2d 826, 
120 Colo. 39—Carter v. People, 204 
P.2d 147, 119 Colo. 342. 

Conn.—^Wadell v. Board of Zoning 
Appeals of City of New Haven, 68 
A.2d 152, 136 Conn. 1—LaFrance 
V. LaFrance, 14 A.2d 739, 127 Conn. 
149. 

D.C.—Radio Cab v. Houser, 128 F.2d 
604, 76 APP.D.C. 35. 

Fla.—Shargaa v. State. 84 So.2d 42— 
Bmbrey v. Southern Gas & Elec. 
Corp., 63 So.2d 258—McAden v. 
State, 21 So.2d 33, 165 Fla. 523, cer¬ 
tiorari denied 66 S.Ct. 28, 326 U.S. 
723, 90 L.Ed. 429. 

III.—People V. Van Dyke, 111 N.E.2d 
166, 414 Ill. 251, certiorari denied 
Van Dyke v. People of State of Ill., 
73 S.Ct. 1127, 345 U.S. 978, 97 L.Ed. 
1392—Bach v. Bach, 26 N.E.2d 858, 
373 Ill. 442—People v. Strutynski, 
12 N.E.2d 628, 367 Ill. 661. 

Raucci V. Connelly, 91 N.E.2d 
735, 340 I11.APP. 280—Conley v. 
National House Furnishing Co., H 
N.E.2d 828, 292 IlLApp. 658. 

Ind.—^McCord v. Strader, 86 N.E.2d 
441, 227 Ind. 389—^Hicks v. State, 
11 N.E.2d 171, 213 Ind. 277, certio- | 
rari denied Hicks v. State of In¬ 
diana. 68 S.Ct. 951, 304 U.S. 664, 82 
L.Bd. 1531. 

Iowa.—Central Fibre Products Co. v. 
Lorenz, 66 N.W.2d 30, 246 Iowa 384 
—^Hope V. Ted McGrevey, Inc., 44 
N.W.2d 369, 241 Iowa 1022—Uhlen- 
hopp V. Steege, 7 N.W.2d 195, 233 
Iowa 368—Eno v. Adair County 
Mut. Ins. Ass'n, 294 N.W. 323, 229 
Iowa 249. 

Kan.—State v. Maxwell, 102 P.2d 109, 
161 Kan. 951, 128 A.L.R. 1316— 
Sta**^ V. OltholT, 40 P.2d 384, 141 
Kan. 70. 

Md.—Velte v. Nichols, 127 A.2d 644, 
211 Md. 363— Plank v. Summers, 
109 A.2d 914—Williams v. Graff, 
71 A.2d 450, 194 Md. 516, 23 A.L.R. 
2d 106—State, for Use of Piper, v. 
Henson Flying Service, 60 A.2d 


675, 191 Md. 240, 4 A.L.R.2d 1300— 
Corens v. State, 45 A. 2d 310, 183 
Md. 561—Armiger v. Baltimore 
Transit Co., 196 A. Ill, 173 Md. 416. 
Minn.—Boutang v. Twin City Motor 
Bus Co.. 80 N.W.2d 30. 248 Minn. 
240. 

Mont.—State Stevens, 172 P.2d 
299, 119 Mont 169—State v. Col¬ 
lett. 167 P.2d 584, 118 Mont 473— 
Nadeau v. Texas Co., 69 P.2d 586, 
104 Mont 558—Vonault v. 
O’Rourke, 33 P.2d 533, 97 Mont. 92. 
Neb.—Griffith v. State, 59 N.W.2d 
701, 157 Neb. 448—Brooks v. Thay¬ 
er County, 254 N.W. 413, 126 Neb. 
610. 

Nev.—State v. Fitch, 200 P.2d 991, 
66 Nev. 668. 

N.J.—State V. Steensen, 113 A.2d 203. 
35 N.J.Super. 103—State v. Edel- 
man, 98 A.2d 618, 26 N-J.Super. 
588—State v. Centalonza, 86 A.2d 
780, 18 N.J.Super. 154—^Kiernan v. 
Mauer, 80 A.2d 116, 13 N.J.Super. 
18. 

State V. Lisena, 34 A.2d 737, 131 
N.J.Law 48—^Vargo v. P. Ballan- 
tine & Sons. 197 A. 52. 119 N.J. 
Law 661—^Robbins v. Thies, 189 
A. 67, 117 NJ.Law 389—State v. 
Burrell, 170 A. 843. 112 N.J.Law 
330. 

N.M.—State v. Wilcoxson, 188 P.2d 
611, 61 N.M. 501— Corpus Juris cit¬ 
ed ttt Krametbauer v. McDonald, 
104 P.2d 900, 904. 44 N.M. 473— 
Crespin v. Albuquerque Gas & 
Electric Co., 50 P.2d 259. 39 N.M. 
473. 

N.D.—State v. Whiteman, 79 N.W.2d 
528—^Northwestern Nat. Bank of 
i Minneapolis, Minn., v. Hewlett, 265 
N.W. 674, 64 N.D. 664. 

Okl.—Wilson v. Shawnee Mill. Co., 
292 P.3d 147—Jent v. Brown, 280 
P.2d 1005—Town of Sentinel v. 
Boggs, 61 P.2d 654, 177 Okl. 623— 
Town of Sentinel v. Riley, 43 P.2d 
742, 171 Okl. 533. 

Hudman v. State, 205 P.2d 1175, 
89 Okl.Cr. 160—Fields v. State, 188 
P,2d 231, 85 Okl.Cr. 439—Williams 
V. State, 220 P.2d 886, 92 Okl.Cr. 
70—^Kennamer v. State, 57 P.2d 646, 
59 Okl.Cr. 146, 

Pa.—Spiwak v. Allegheny County, 77 
A2d 97, 366 Pa. 145^—^Tolomeo v. 
Harmony Short Xiine Motor 
Transp. Co., 37 A.2d 511, 349 Pa. 
420. 

Commonwealth v. Salerno, 116 A 
2d 87, 179 Pa.Super. 13—Pantano v. 
Zamer Motor Sales Co., 85 A2d 681, 
170 Pa.Super. 317—Shobert v. 
Brookville Bank & Trust Co., 200 
A 942, 132 Pa.Super. 366. 

Norvidas v. Metropolitan Life 
Ins. Co., Com.Pl. 6 Sch.Reg. 292. 

Commonwealth v. Salerno, 42 
Del.Co. 137, affirmed 116 A.2d 87. 
179 Pa.Super. 13—Commonwealth 
V. McGrew, 37 Brie Co. 139, af¬ 
firmed 100 A2d 467, 376 Pa. 518— 
Commonwealth v. Lowry, Quar. 
Sess., 59 Montg.Co. 206. 
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R,I.—^Tork V. Ventilate, 94 A.2d 820, 
SO R.I. 192—Vingi v. Trillo, 73 A. 
2d 43, 77 R.I. 55. 

Tex.—Smith v. State, 150 S.W.2d 38S, 
141 Tex.Cr. 577. 

Utah.—State v. Bruno, 92 P.2d 1103, 
97 Utah 33. 

Wash.—State v. Jeane, 213 P.2d 633, 
35 Wash.2d 423—State v. Gunkel. 
63 P.2d 376, 188 Wash. 628. 

Wis.—State v. Buss, 76 N.W.2d 541. 

273 Wis. 134. 

70 C.J. p 653 note 57, 

“The underlying reason for confin¬ 
ing the scope of cross-examination 
is to promote order and method in 
the presentation of a case. Each 
party must have an opportunity to 
present his side of the case without, 
the introduction of matters unre¬ 
lated to his case in chief and not 
touched upon in his evidence.’' 

Pa.—Conley v. Mervis, 188 A 350, 
352. 324 Pa. 577, 108 AL.R. 160. 

Shobert v. Brookville Bank & 
Trust Co., 200 A 942, 946, 132 Pa. 
Super. 365. 

“in the federal courts for over a 
hundred years the rule has been 
that the scope of cross examination 
is limited to subject matter re¬ 
ferred to during the^ examination in 
chief; and if a party wishes to ex-, 
amine a witness regarding other 
matters, he must do so by making 
the witness his own and by calling 
him as such In the subsequent prog¬ 
ress of the trial. . . . This rule 

has been the subject of such at¬ 
tack; and an attempt was made by 
Advisory Committee when formulat¬ 
ing the Rules of Civil Procedure in 
1936 and 1937 to change the rule to 
allow cross examination upon all the 
material and pertinent issues of the 
action. The Supreme Court in re¬ 
jecting these proposals and in adopt¬ 
ing Rule 43(b) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A Rule 
43(b), as it now stands, Indicate that 
‘the historic limitation upon the 
scope of cross examination to the 
subject matter of the direct exam¬ 
ination is still to be enforced in 
the federal courts.* *’ 

U.S.—^Bell V. U. S., C.AMd., 185 F. 
2d 302, 310, certiorari denied 71 S. 
Ct. 492, 340 U.S. 930. 95 L.Ed. 67L 

Statute penuittiag cross-ezaaiina- 
tlou of witness as to any facts stated 
in his direct examination or con¬ 
nected therewith permits wide range 
for cross-examination, but does not 
permit examination of witnesses on 
matters not touched on in his direct 
examination or connected therewith. 
Mont.—^Vonault v. O'Rourke, 33 P.2d 
535, 97 Mont 92. 

Antloipatloni of possihla evideuoe 
Disallowance of attempt by de¬ 
fendant’s counsel to anticipate pos¬ 
sible evidence which had not then 
appeared by state’s witness* direct 
examination did not constitute an 



§ 393 WITNESSES 

to the subject-matter of the direct examination ;75 
and if the cross-examining party wishes to obtain 
the testimony of the witness as to other matters, 
he must do so by calling the witness to the stand 
as his own and subjecting him to direct examination 
with respect thereto.*^® 

Such rule is subject to qualifications,*^7 in that the 
right of cross-examination is not limited to the 
precise, narrow scope of questions asked on direct 
examination, but extends to the broader scope of 
the subject matters covered by the testimony in 
chief, as discussed infra subdivision b of this sec¬ 
tion, and it is within the discretion of the court to 
allow the cross-examination to go beyond the scope 
of the direct when it deems proper, infra § 396. 

Ordinarily, however, a party who calls a witness 
may restrict his cross-examination to the subjects 
of his direct examination, and a violation of this 
right, if prejudicial, is reversible error.^s With 
some exceptions, the rule is the same in both civil 
and criminal cases.7® 
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Under the generally prevailing rule, where a wit¬ 
ness is called by one party as to some particular or 
formal point only, the adversary is not entitled to 
examine him generally.®® If the cross-examination 
goes into matters entirely beyond the scope of the 
direct examination, the cross-examiner makes the 
witness his own witness as to such matters,®^ and 
according to some authority, the evidence so elicited 
must be considered as the affirmative evidence of the 
cross-examiner.®® The rule limiting cross-examina¬ 
tion to the general facts stated on direct examination 
should, however, be liberally construed so as not 
to unduly restrict the right of cross-examination;®® 
and it should not be so applied as to defeat the real 
object of cross-examination which is to elicit all 
the facts of any observation or transaction which 
has not been fully explained.®^ 

Under the so-called English rule,®® the cross-ex¬ 
amination of a witness may extend to every issue 
in the case, regardless of the scope of the direct 
examination;®® but this rule does not permit the 


unreasonable restriction of defend¬ 
ant’s right to cross-examine. 

R.I.—State V. Mastracchio, 82 A.2d 
889. 78 R.L 496. 

75. Okl,—Doser v. State, 203 P.2d 
451, 88 Okl.Cr. 299. 

76. U.S.—^U. S. V. Kretske, C.A.I11., 
220 F.2d 786, reversed on other 
grounds 76 S.Ct. 51, 350 U.S. 807, 
100 Ij.Bd. 725—^U. S. v. Bender, 218 
P.2d 869, certiorari denied 76 S.Ct, 
660, $49 U.S. 920, 99 L.Ed, 1263— 
Bell V. U. S., C.A.Md., 185 F.2d 302, 
certiorari denied 71 S.Ct. 492, 340 

U. S. 930, 95 L,Bd. 671—^Moyer v. 
JS^tna. Life Ins. Co., C.C.A.Pa., 126 
P.2d 141. 

Cal.—^People v. Melone, 162 P.2d 505, 
71 C.A2d 291. I 

Md.—Williams v. Graff, 71 A.2d 450, 
194 Md. 516, 23 A.L.R.2d 106— 
Corens v. State, 46 A 2d 340, 186 
Md. 661—Armlger v. Baltimore 
Transit Co., 196 A. Ill, 173 Md. 
416. 

Neb.—^Brooks v. Thayer County, 254 
N.W. 413. 126 Neb. 610. 

K.J.—State V. Cerligione, 44 A2d 
660, 133 N.J.Law 424, affirmed 48 
A2d 846, 134 N.J.Law 617—Vargo 

V. P. Ballantine & Sons, 197 A. 63, 
119 N.J.Law 661—^Robbins v. Thies, 
189 A 67, 117 N.J.Law 389. 

70 C.J. p 655 note 68. 

77. Md.—Armiger v. Baltimore 

Transit Co., 196 A 111, 173 Md. 
416. 

78. U.S.—Urling v. Fink, C.C.APa., 
141 F.2d 58. 

79 . XJ.S.—Tucker v. U. S., C.C.AOkl., 
5 F.2d 818. 

70 C.J. p 666 note 62. 


Cross-examination of: 

Accused see infra § 395. 

Party in civil action see infra § 
394. 

80. Va.—^Duncan v. Carson, 103 S. 
R 666, 105 S.R 62, 127 Va. 306. 

70 C.J. p 656 note 59. 

Zdeatifioatioii. 

Where witness was questioned on 
direct examination as to identifica¬ 
tion, refusing to allow extended 
cross-examination as to merits of 
case held not error. 

Kan.—^Lampkin v. Chicago Great 
Western R, Co., 44 P.2d 210, 141 
Kan. 763. 

Okl.—Town of Sentinel v. Boggs, 61 
P.2d 664, 177 Okl. 623. 

81. Fla.—^Louette v. State, 12 So.2d 
168, 152 Fla. 496. 

N’.j.—-State V. Cerligione, 44 A.2d 650, 
133 N.J.Law 424, affirmed 48 A2d 
846, 134 N.J.Law 617. 

70 C.J. p 655 note 68 [c], 

82. N.T,—^Moore v. Standard Oil 
Co. of New York, 140 N.T.S. 63, 
165 App-Uiv. 875. 

i 83. Okl.—Williams v. State, 220 P. 
2d 836, 92 OkLCr. 70—^Fields v. 
State, 188 P.2d 231, 85 Okl.Cr. 439 
—Kennamer v. State, 67 P.2d 646, 
59 Okl.Cr. 146. 

84. Md.—Williams v. Graff, 71 A2d 
460, 194 Md, 516, 23 AL.R,2d 106. 

85. Arlz.—Corpus Juris cited in 
Podol V. Jacobs, 173 P.2d 758, 763, 
65 Ariz. 50. 

70 C.J. p 661 note 88. 

86. Ala-—Wesson v. State, 191 So. 
249, 238 Ala. 399. 

Ariz.—State v. Thomas, 290 P.2d 470, 
79 Ariz. 356—CorpTis Juris cited in 
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Podol V. Jacobs, 173 P.2d 758, 763. 
65 Ariz. 50. 

Ga.—^First Nat. Bank of Birming¬ 
ham V. Carmichael, 31 S.B.2d 811, 

198 Ga. 309. 

Mo.—^Arnold v. Manzella, App., 186 
S.W.2d 882. 

N.C.—State v. Huskins, 184 S.B. 480, 
209 N.C. 727. 

70 C.J. p 661 note 89. 

Questions on croBS-ezamiiLation held 
proper 

Ky.—^Tarrence v. Commonwealth, 265 
S.W.2d 40, certiorari denied Tar- 
rence v. Commonwealth of Ky., 76 
S.Ct. 220, first case, 848 U.S. 899, 
99 L.Ed. 706—Story v. Barnett, 239 
S.W.2d 921. 

Mass.—Commonwealth v. Cataldo, 94 
N.B.2d 761, 326 Mass. 373. 

S.C.—State V. Smith, 19 S.E.2d 224, 

199 S.C. 279. 

Xu Ohio 

(1) Where a witness is produced 
and examined by a party in an ac¬ 
tion, the other party is not limited, 
in his cross-examination, to the sub¬ 
ject matter of the direct examina¬ 
tion, but may cross-examine as to 
all matters pertinent to the issues 
on trial. 

Ohio.—Dietsch v. Mayberry, 47 N.E. 
2d 404, 70 Ohio App. 627—O’Hara 
V. Cincinnati St. Ry. Co., 36 N.E. 
2d 823, 68 Ohio App. 7—Aluminum 
Industries v. Egan, 22 N.E.2d 459, 
61 Ohio App. 111. 

70 C.J. p 661 note 89 [a] (1). 

(2) This rule is limited to the ex¬ 
tent that although one may inquire 
on cross-examination as to all mat¬ 
ters testified about and as to such 
further matters €us other party may 
have inquired of, witness may not be 
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introduction of evidence which is otherwise in¬ 
competent,or of matters not within the issues 
and in some jurisdictions generally following the 
English rule, it is not error to deny cross-examina¬ 
tion designed for the purpose of establishing new 
matter made an issue by defendant's pleading, as 
discussed infra § 397. The rule permitting such 
scope to cross-examination applies, although the 
witness was called to testify to a mere formal point 
only,^^ but it has been held, where the trial judge 
requires a party to call a witness on whom the party 
has caused a subpcena duces tecum to be ser^^ed, 
and at the time announces that the examination will 
be restricted to one fact, that it is not error to re¬ 
fuse to allow the opposition to cross-examine the 
witness generally.®^ The error in den>dng the right 
to general cross-examination is not cured by the fact 


that the party afterward makes the witness his own 
and causes him to be examined on his owm be- 
half.91 

Under some statutes limiting cross-examination 
of an accused or his spouse to the scope of the 
direct examination, the spouse of a party may not 
be cross-examined on any matters not germane to 
his or her examination in chief,but other wit¬ 
nesses in the case may be examined on all issues 
without limitation to the direct examination and 
an accomplice Tvho testifies for defendant in a crim¬ 
inal prosecution has been held to be subject to 
cross-examination the same as any other witness.^^ 

Evidence stricken or excluded, A witness can¬ 
not be cross-examined on evidence which has been 
stricken,^5 and where a witness was excluded from 


cross-examined on matters "which 
other party has not inquired into. 
Ohio.—Smith v. State, 180 N.E. 695, 
125 Ohio St. 137. 

Salko V. Metropolitan Life Ins. 
Co., 3 N.E.2d 664, 52 Ohio App. 367. 

(3) If the cross-examiner goes be¬ 
yond this scope he makes the wit¬ 
ness his own. is bound by his testi¬ 
mony, and as to such matter sub¬ 
jects the witness to cross-examina¬ 
tion by the party calling him. 

Ohio.—Smith V. State, 180 N.E. 695, 

125 Ohio St. 137. 

Salko V. Metropolitan Life Ins. 
Co., 3 N.B.2d 664, 52 Ohio App. 367. 

(4) Questions on cross-examina¬ 
tion held proper. 

Ohio.—Soltz V. Colony Recreation 
Center, 87 N.E.2d 167, 151 Ohio St. 
503. 

State V. Andlauer, App., 131 N.E. 
2 d 672. 

70 C.J. p 661 note 89 [a] (4)-(6). 

87, Ala.—^Montgomery v. State, 33 
So.2d 386, 33 Ala.App. 341—Brooks 
V. State, 27 So.2d 48, 32 Ala.App. 
389, certiorari denied 27 So.2d 55, 
248 Ala. 239. 

70 C.J. p 662 note 90. 

Character of def endant 

(1) Denying cross-examination of 
witnesses of the state for purpose of 
eliciting information as to character 
of defendant was not error where 
witnesses had given no testimony on 
direct examination with respect to | 
character of defendant and in each 
instance it appeared that the witness 
on cross-examination had denied 
knowledge of general reputation of 
defendant, in community in which he 
lived. 

Ga.—Sanford v. State, 47 S.E.2d 268, 
203 Ga. 451. 

(2) Witness cannot be examined 
as to specific acts of party to civil 
action who is not witness when wit¬ 
ness under examination has not tes¬ 
tified as to general character or rep¬ 


utation of party and acts sought to 
be shown are other than those with 
which party is directly charged. 

Tenn.—^Hager v. Hager, 66 S.W.2d 
250, 17 TennA.pp. 143. 

88 . Ariz.—State v. Thomas, 290 P. 
2d 470, 79 Ariz. 355. 

Ga.—Granger v. National Convoy & 
Trucking Co., 7 S.E.2d 915, 62 Ga. 
App. 294. 

Mich.—^Malicke v. Milan, 30 N.W.2d 
440. 320 Mich. 65. 4 A.L.R.2d 1412, 
rehearing denied 32 N.W.2d 353, 
320 Mich. 65, 4 A.L.R.2d 1412— 
O’Hara v. Meman, 44 N.W. 599, 79 
Mich. 222. 

89. Ga»—Cowart v. Strickland, 100 
S.E. 447, 149 Ga. 397, 7 A.L.R. 1110. 

Identification of photographs 

Even where state’s examination of 
' the witness, in a prosecution for a 
I crime, is limited to formal identifica¬ 
tion of photographs which witness 
has taken and which state intends to 
introduce, defendant has right to 
cross-examine the witness as to 
every relevant and material aspect 
of the case which came within his 
Investigation. 

Ga.—^Ledford v. State, 80 S.B.2d 828, 
89 Ga.App. 683. 

90. Ga—Cowart v. Strickland, 100 
S.E. 447, 149 Ga. 397, 7 A.L.R. 1110. 

91. S.C.—State v. Howard, 14 S.B. 
481, 35 S.C. 197. 

92. Mo.—State v. Emrich, 237 S.W. 
2d 169, 361 Mo. 922—State v. Black, 
227 S.W.2d 1006, 360 Mo. 261— 
State V. Gorden, 204 S.W.2d 713, j 
356 Mo. 1010—State v. West, 161 
S.W.2d 966, 349 Mo. 221. 

70 C.J. p 662 note 96. 

Scope 

The state’s cross-examination ox 
defendant’s spouse is not limited by 
statute to mere categorical review 
of matter testified to in chief, but 
may extend to any matter referred 
to or within scope of direct examina¬ 
tion. 


Mo.—State v. Revard, 106 S.W.2d 
906, 341 Mo. 170. 

Cross-examination held proper 
Mo.—State v. Finn, 243 S.'W.fd 67— 
State V. Johnson, 163 S.W.2d 780, 
349 Mo. 910—State v. Revard. 106 
S.W.2d 906, 341 Mo. 170—State v. 
Maples, 96 S.W.2d 26—State v. 
Parris, 6 S.W.2d 903. 

93. Mo.—State v. West, 161 S.W.2d 
966, 349 Mo. 221 —State v. Revard, 
106 S.W.2d 906, 341 Mo. 170. 

Witness of cross-examining party 
It has been held, however, that 
under some circumstances witness 
may be so cross-examined about ma¬ 
terial matters concerning which he 
has not testified in direct examina¬ 
tion as to render him witness of 
cross-examining party as to such 
new matters and to effect waiver 
with respect to subject-matter there¬ 
of. 

Mo.—Tinsley v. Washington Nat. 
Ins. Co., App., 97 S.W.2d 874. 

Criminal cause 

The statute providing that party 
to civil or criminal cause can cross- 
examine on the entire case a witness 
who has been called and has given 
some evidence, except where an ac¬ 
cused in criminal case is testifying 
in his own behalf, entitled state to 
cross-examine accused’s witnesses as 
fully as could have been done in a 
civil case. 

Mo.—State v. West, 161 S.W.2d 966, 
349 Mo. 221. 

Questions on cross-examination held 
proper 

Mo.—Harrington v. Thompson, 243 
S.W.2d 519—State v. Wilson, 233 
S.W.2d 686 , 361 Mo. 78. 

Asbury v. Fidelity Nat. Bank & 
Trust Co., 100 S.W.2d 946, 231 Mo. 
App. 437. 

94. Mo.—State v. Kennedy, 55 S.W. 
293, 154 Mo. 268. 

95. Mich.—Bueg V. Aero Pattern & 
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testifying as to a fact in direct examination, he can¬ 
not be cross-examined as to what he said about 
the fact.®® 

b. Matters Connected with Matters Introduced 
on Direct Examination 

The right of cross-examination is not limited to the 
precise, narrow scope of questions asked on direct ex¬ 
amination, but extends to the broader scope of subject 
matters touched on in counsel's direct examination, and 
the witness may be cross-examined as to matters per¬ 
tinent to, and growing out of or connected with, matters 
elicited on his direct examination. 

The rule followed in most jurisdictions that the 
cross-examination must be limited to the scope 
of the direct examination does not mean that the 
cross-examination shall consist of a mere categorical 
review of the identical matters testified to by the 


witness, but merely that new subjects are not to be 
introduced,®*^ and, where the direct examination 
opens a general subject, the cross-examination may 
go into any phase of that subject.®® In other words, 
the right of cross-examination is not limited to the 
precise, narrow scope of questions asked on direct 
examination, but extends to the broader scope of 
subject matters touched on in counsel’s direct ex¬ 
amination;®® and cross-examination cannot be re¬ 
stricted to mere parts of a general and continuous 
subject which constitutes a unity.l Accordingly, the 
witness may be cross-examined as to matters per¬ 
tinent to, and growing out of or connected with, 
matters elicited on his direct examination,2 and 
which tend to modify, explain, contradict, or rebut 
his statements on his direct examination,® or as to 


Engineering Co., 39 N.W.2d 40, 325 
Mich. 467. 

Ohio.—Plerron v. Prudential Ins. Co. 
of America, 30 N.B,2d 563. 66 Ohio 
App. 465. 

70 C.J. p 656 note 63. 

96. Mass.--Cole v. Cheshire, 1 Gray 
441. 

97 . Fla.—Embrey v. Southern Gas 
& Elec. Corp., 63 So.2d 258—Coco 
V. State, 62 So.2d 892. 

Ind.—Kelley v. State, 78 N.B.2d 547, 
226 Ind. 148. 

Md._^Plank v. Summers, 109 A.2d 

914—Williams v. Graff, 71 A.2d 450, 
194 Md. 516, 23 A.L.R,2d 106. 

Neb.—In re Potts' Estate, 14 S.W.2d 
323, 144 Neb. 729. 

N.M.—^Krametbauer v. McDonald, 104 
P.2d 900, 44 N.M. 473. 

Pa.—Lester v. Century Indem. Co„ | 
50 A.2d 678, 366 Pa. 15. 

70 C.J. P 656 note 64. 

98. U.S.—^Dickson v. U. S., C.A.C 0 I 0 ., 
183 P.2d 131—^Podolsky v. La 
Forge. C.C.A.Mass., 92 F.2d 954. 

Fla.—^Embrey v. Southern Gas & 
Elec. Corp,, 63 So.2d 258—Coco v. 
State, 62 So.2d 892. 

Ind.—Kelley v. State, 78 N.B.2d 547, 
226 Ind. 148—Craig v. Citizens 
Trust Co., 26 N.E.2d 1006, 217 Ind. 
434 —Hicks V. State, 11 N.B.2d 171, 
218 Ind. 277, certiorari denied 
Hicks V. State of Indiana, 68 S.Ct. 
951, 304 U.S. 664, 82 L.Ed. 1531. 
Md.—^Plank v. Summers, 109 A.2d 
914—Emery, to Use of Calvert Ins. 
Co. V. P. P. Asher, Jr., & Sons, 76 
A.2d 333, 196 Md, 1—Williams v. 
Graff, 71 A.2d 460. 194 Md. 516, 23 
A.L.R.2d 106. 

Okl.—^Fields v. State, 188 P.2d 281, 
85 OkLCr. 439. 

Wash.—^Rowe v. Dixon, 196 P.2d 327, 
81 Wash.2d 173. 

70 C.J. P 666 note 65. 

99 . U.S.—^Haase v. Chicago, M., St. 

P. & P. R. Co., D.C.Minn., 76 P. 
.. Supp. 898. 


Ind.—^Kelley v. State. 78 N.B.2d 547, 
226 Ind. 148. 

N.M.—State v. Wilcoxson, 188 P.2d 
611, 51 N.M. 601. 

N.Y.—Crawford v. Nilan, 35 N.T.S. 
2d 33, 264 App.Dlv. 46, reversed 
on other grounds 46 N.B.2d 612, 
289 N.Y. 444. 

Okl.—Doser v. State, 203 P.2d 461, 
88 Okl.Cr. 299—^Thompson v. State, 
118 P.2d 269, 73 Okl.Cr. 72. 

Other statements of role 

(1) Cross-examination of the wit¬ 
ness need not be directed to any ex¬ 
act inquiry made of her on direct 
examination. 

Tex.—Burnet v. State, 205 S.W.2d 47, 
150 Tex.Cr. 675. 

(2) Cross-examination is not con¬ 
fined to identical details testified to 
in chief, but extends to entire sub¬ 
ject matter and to all matters that 
may modify, supplement, contradict, 
rebut, or may make clearer the facts 
testified to in chief by the witness 
on direct examination. 

N.M,—State v. Wilcoxson, 188 P.2d | 
611, 51 N.M. 501. I 

L Ind.—Hicks v. State, 11 N.B.2d 
171. 213 Ind. 277, certiorari denied 
Hicks V, State of Indiana, 68 S.Ct. 
951, 304 U.S. 664, 82 L.Bd. 1531. 

Xj,s.—U, S. V. Klein, C.A.I11., 187 
P.2d 873, certiorari denied 71 S. 
Ct. 1021, 341 U.S. 952, 95 L.Bd, 
1374 — jj, s. V. Mlchener, C.C.A.N.J., 
152 F.2d 880— V. S. v. Weiss, C.C. 
A,N.Y., 103 F.2d 348, reversed on 
other grounds 60 S.Ct. 269, 308 U.S. 
321, 84 L,Ed. 298—^Podolsky v. La 
Forge, C.C.A.Mass., 92 F.2d 954. 
Ark.—^Rooks v. State, 186 S.W.2d 481, 
199 Ark. 1188. 

Cat—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 C.A.2d 
240—^People v. Melone,, 162 P.2d 
605, 71 O.A,2d 291. 

D.C.—^Radio Cab v. Houser, 128 F.2d 
604, 76 U.S.APP.D.C. 36. 

168 


Iowa.—Hope v. Ted McGrevey, Inc., 
44 N.W.2d 369, 241 Iowa 1022— 
Uhlenhopp v. Steege, 7 N.W.2d 195, 
233 Iowa 368. 

Mont.—^McGonigle v. Prudential Ins. 
Co. of America, 46 P.2d 687, 100 
Mont. 203. 

Neb.—^Zimmerman v. Lindblad, 48 N. 

W.2d 416, 154 Neb. 453. 

N.M.—^Krametbauer v. McDonald, 104 
P.2d 900, 44 N.M. 473. 

Okl.—Key v. British Am. Oil Pro¬ 
ducing Co., 167 P.2d 667, 196 Okl. 
663. 

Hopper V. State, Cr., 302 P.2d 162 
—Thompson v. State, 118 P.2d 269, 
73 OkLCr, 72. 

Pa.—Conley v. Mervls, 188 A. 350, 
324 Pa. 677, 108 A.L.R. 160. 

Commonwealth v. Rothman, 77 
A.2d 731, 168 Pa.Super. 163—Com¬ 
monwealth V. Reilly, 189 A. 768, 

1 125 Pa.Super. 340. 

i Tex.—Nix V. State, 198 S.W.2d 907, 
150 Tex.Cr. 66. 

Wis.—State v. Buss, 76 N.W.2d 541, 
273 Wis. 134. 

70 C.J. p 657 note 66. 

3. U.S.—U. S. V. Klein, C.A.I11., 187 

F.2d 873, certiorari denied 71 S.Ct. 
1021, 341 U.S. 952, 95 L.Ed. 1374— 
Haase v. Chicago, M. St. P. & P. 
R. Co., D.C.Mlnn., 76 F.Supp. 393. 
D.C.—^Albaugh v. Pennsylvania R. 

Co., D.C., 120 F.Supp, 70. 

Fla.—^Embrey v. Southern Gas & 
Elec. Corp., 68 So.2d 258—Coco v. 
State, 62 So.2d 892. 

Idaho.—Towne v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis., 
70 P.2d 364, 58 Idaho 83. 

Ill.—^People V. Provo, 97 N.E.2d 802, 
409 Ill. 63. 

N.M.—State v. Wilcoxson, 188 P.2d 
611, 61 N.M. 601—^Krametbauer v. 
McDonald, 104 P.2d 900, 44 N.M. 
473. 

Okl.—^Vilson v. Shawnee Mill. Co., 
292 P.2d 147. 

Williams v. State, 220 P.2d 836. 
92 OkLCr. 70—^Doser v. State, 203 
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declarations or conduct naturally tending to show 
the improbability of statements made in the ex¬ 
amination in chief.** 

The cross-examination may be extended into all 
circumstances surrounding or affecting the fact or 
transaction which the witness has detailed in his 
direct examination,^ and it is competent on cross- 
examination to develop all circumstances within the 
knowledge of a witness which qualify or destroy 
his direct testimony, although strictly speaking they 
may constitute new matter and are a part of the 
cross-examiner’s own case.® As otherwise ex¬ 
pressed a party may cross-examine a witness on 
any fact brought out by the examination in chief, 
although the answer sought is not strictly within 
the issues,^ but questions on cross-examination of 
a witness having no possibility of relevancy to the 
examination in chief may be excluded, even though 
they may tend to contradict the witness on new and 
irrelevant matters brought out on the cross-ex¬ 
amination.® The testimony in chief, for the pur¬ 
pose of determining the proper scope of cross-ex¬ 
amination, consists not only of the bare facts 
brought out, but, in addition, includes all inferences 
or deductions which may be made from them;® and 
testimony that has a logical tendency to rebut an 
unfavorable inference which might have been drawn 
from the direct examination of the witness may be 
developed by the cross-examiner.i® The admission 
of hearsay evidence competent as to one contestant 
of a will does not authorize his cross-examination 


on other matters of hearsay relating to another con- 

testant.i^ 

In Louisiana. In general, the rules set out in 
this section apply,subject to this exception, that 
accused has the right to cross-examine the state’s 
witnesses as to any fact tending to establish his 
defense, whether or not the fact is connected with 
the examination in chief but the state has no 
right to cross-examine accused's witnesses on mat¬ 
ters not connected with, or germane to, the examina¬ 
tion in chief.i* An accused cannot cross-examine 
a state's witness on irrelevant matter not referred 
to in the examination in chief.^® The only excep¬ 
tion to the rule limiting cross-examination by the 
state is in testing the memoiy and the credibility of 
the witness,1® or when the matter is a proper sub¬ 
ject of inquiry for laying the basis for impeaching 
the witness.i'^ 

c. Limitation as to Partictilar Subjects of In¬ 
quiry 

The rules limiting the cross-examination of a witness 
to the scope of his direct examination, but permitting 
cross-examination as to all matters pertinent to, and 
growing out of or connected with, matters elicited on di¬ 
rect examination of the witness apply with respect to such 
subjects of Inquiry as the cause or circumstances of an 
accident or Injury, conduct of a business or occupation, 
ownership of, or Interest In, property, bodily health, or 
physical or mental condition, and personal and domestic 
relations. 

The general rules, discussed supra subdivisions a 
and b of this section, limiting the cross-examination 
of a witness to the scope of his direct examina¬ 
tion,but permitting cross-examination as to all 


P.2d 461, 88 OkLCr. 299~Fields v. 
State, 188 P.2d 231, 85 Okl.Cr. 439 
—Thompson v. State, 118 P.2d 269, 
73 Okl.Cr. 72—Kennamer v. State, 
57 P.2d 646, 69 Okl.Cr. 146. 

Pa.—Commonwealth v. Reilly, 189 A. 

768, 126 Pa.Super. 340. 

Wyo.—Corpus Juris cited in Willis 
V. Willis, 49 P.2d 670, 680, 48 Wyo. 
403, rehearing denied 54 P.2d 814, 
49 Wyo. 296. 

70 C.J. p 669 note 67. 

4 , Pa.—Shannon v. Castner, 21 Pa. 
Super. 294. 

5. Ark.—Newell v. Arlington Hotel 
Co., 252 S.W.2d 611, 221 Ark. 215— 
Tiner v. State, 16S S.W. 1087, 109 
Ark. 138. 

Pa.—Valentine v. Federal Life Ins. 
Co., 169 A 387, 111 Pa.Super. 311. 

e. XT.S.—^Banning v. TJ. S., C.CA. 6 , 
130 F.2d 330. 

lU.—People V. Provo, 97 N.B.2d 802, 
409 Ill. 63. 

Pa.—Valentine v. Federal Life Ins. 
Co., 169 A 387, 111 Pa.Super. 311. 

Bds gestae 

Facts may be elicited on cross-ex¬ 


amination which are part of res ges¬ 
tae, even though in a sense they con¬ 
stitute new matter. 

Pa.—Conley v. Mervis, 188 A. 350, 
324 Pa, 577, 108 A.L.R. 160. 

7 . Wash.—^Miner v, Paulson, 110 P. 
994, 60 Wash. 160. 

70 C.J. p 659 note 69. 

8 . Fla,—^Andrew v. State, 56 So. 681, 
62 Fla. 10. 

9 . Pa.—Lester v. Century Indem. 
Co., 50 A2d 678, 356 Pa. 15—Con¬ 
ley V. Mervis, 188 A 350, 324 Pa. 
677. 108 A.L.R. 160. 

Betmttal of inference ! 

Where testimony Is given by a wit¬ 
ness on direct examination, from 
which an inference of fact arises fa¬ 
vorable to party producing him, any¬ 
thing within knowledge of witness 
tending to rebut that Inference is ad¬ 
missible on cross-examination, and 
opposing party Is entitled to pursue 
that line of cross-examination as a 
matter of right. 

Neb.—^Zimmerman v. Llndblad, 48 N. 
W.2d 415, 154 Neb. 453. 

10. Cal.—Sandoval v. Southern Cal. 
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Enterprises, 219 P.2d 928, 98 C.A 
2d 240. 

IX. N.J.—^In re Lewis’ Will, 29 N.J. 
Eq. 279. 

12. La.—State v. Feazell, 40 So. 698, 
116 La. 264. 

70 C.J. p 660 note 76. 

13. La.—State v. Preher, 118 So. 85, 
166 La. 924, certiorari denied 49 S. 
Ct. 36, 2TS U.S. 641, 73 L.Ed, 556. 

70 CJ. P 660 note 77. 

14. La.—State v. Dunn, 109 So. 56, 
161 La. 532, error dismissed 47 S. 
Ct, 344, 273 IT.S. 656, 71 L.Bd. 825. 

70 C.J. P 660 note 78. 

Questlozis h&Ui not improper 
La.—State v. Swails, 76 So.2d 523, 
226 La.. 441, certiorari denied 75 S. 
Ct. 574, 348 U.S. 983, 99 L.Ed. 765. 

15. La.—State v. Roshto, 62 So.2d 
268, 222 La. 185. 

70 C.J. P 660 note 79. 

16. La.—State v. Richey, 107 So. 
484, 160 La. 667. 

17. La.—State v. Richey, supra. 

18. U.S.—Smith v. U. S., CAMo., 
236 F.2d 260, certiorari denied 77 
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matters pertinent to, and growing out of or con- of the witness, and which tend to modify, explain, 
nected with, matters elicited on direct examination contradict, or rebut his statements therein made,i9 


S.ct 148, 352 U.S. 909, 1 L.Ed. 
2d 118—-U. S. V. Hoover, C.A Pa.. 
233 P.2d 870, certiorari denied 77 
S.ct 62, 352 U.S. 840, 1 L.Ed.2d 67 
—U. S. V. Lutwak, C.AJIL, 195 P. 
2d 748, affirmed Lutwak v. U. S., 
73 S.ct. 481, 344 U.S. 604, 97 L.Ed. 
593, rehearing denied 73 S.Ct. 726, 

345 U.S. 919, 97 L.Ed. 1352—Iva 
Ikuko Toguri D'Aauino v. U. S., C. 
A.Cal., 192 P.2d 338, certiorari de¬ 
nied 72 S.ct. 772, 343 U.S. 935, 96 
L.Ed. 1343, rehearing denied 72 S. 
Ct. 1063, 343 U.S. 968, 96 L.Ed. 
1358, rehearing denied 73 S.Ct. 786, | 

346 U.S. 931, 97 L.Ed. 1361—My- 
res V. U. S., C.A.M 0 ., 174 P.2d 329. 
certiorari denied 70 S.Ct. 91, 338 

U. S. 849, 94 L.Ed. 520. 

Gaynor v. Atlantic Greyhound 
Corp., P.C.Pa., 86 P.Supp. 284, re¬ 
versed on other grounds 183 P.2d 
482. I 

Cal.—^People v. Ashcraft, 292 P.2d I 
676, 138 C.A. 820—People v. Brown,! 
289 P.2d 880, 137 C.A. 138—People] 

V. Plttullo, 263 P.2d 705, 116 C.A. 

2d 373—^Abney v. City and County 
of San Francisco, 262 P.2d 654, 115 
C.A.2d 606—People v. Malicoat, 201 j 
P.2d 850, 89 C.A.2d 742—People v. | 
Melone, 162 P.2d 505, 71 C.A.2d 291 
—^People V. Burnette, 102 P.2d 799,! 
39 C,A.2d 215. j 

Idaho.—Swift & Co. v. Gutierez, 277 j 
P.2d 659, 76 Idaho 82. 

Ill. — ^People V. Rogers, 30 N.E.2d 77, 
375 Ill. 54. 

Iowa.—In re Olson’s Estate, 34 N.W. 
2d 207, 239 Iowa 1149—^Hayungs v. 
Falk. 27 N.W.2d 15, 238 Iowa 285. 
Kan.—Treu v. Treu, 50 P.2d 999, 142 
Kan. 492. 

Md.—Corens v. State, 45 A.2d 340, 185 
Md. 561. 

Minn.—Gordon v. Pappas, 34 N.W.2d 
293. 227 Minn. 95—State v. Haney, 
18 N.W.2d 315, 219 Minn. 518. 
Mont.—State v. Peterson, 59 P.2d 61, 
102 Mont. 495—McGonigle v. Pru- j 
dential Ins. Co. of America, 46 P. 
2d 687, 100 Mont. 203. 

—state V. Labell, 62 A.2d 146, 
136 N.J.Law 392, affirmed 68 A.2d 
106, 136 N.J.Law 543. 

N.M.—State v. Smith, 216 P.2d 921, 
54 N.M. 170—^Krametbauer v. Mc¬ 
Donald, 104 P.2d 900, 44 N.M. 473. 
Okl.—Campbell v. State. 247 P.2d 281, 
96 Okl.Cr. 396—^Moore v. State, 214 
P.2d 966, 90 Okl.Cr. 415. 

Or.—State v. Bailey, 300 P.2d 976— 
Garrett v. Eugene Medical Center, 
224 P.2d 563, 190 Or. 117. 

Strong V. State, 163 P.2d 242, 81 
OkLCr. 263. 

Pa.—Tolomeo v. Harmony Short Line 
Motor Transp. Co., 37 A.2d 611, 349 
Pa. 420. 

Commonwealth v. Salerno, 116 A. 
2d 87, 179 Pa.Super. 18. 


Commonwealth v. Simpson, Com. 
PL, 60 York Leg.Rec. 5. 

Utah.—Tuft v. Brotherson, 150 P.2d 
384, 106 Utah 499. 

Vt.—Beattie v. Traynor, 49 A.2d 200, 
114 Vt. 495. 

Wash.—State v. Stilts, 42 P.2d 779, 
181 Wash. 305. 

Wis.—Roelllg v. Gear, 260 N.W. 232, 
217 Wis. 651. 

70 C.J. p 657 note 66 [1]. 

Trip 

A witness who had not testified on 
direct examination about any trip he 
made on day of accident, or what 
way he went, or what way he came 
home was properly not permitted to 
testify concerning such matters on 
cross- examination. 

Xj,S. —Minnehaha County, S. D., v. 
Kelley. C.C.A.S.D., 160 F.2d 356. 

Fast life 

Where witness' general past life is 
not examined into on direct exam¬ 
ination. although trial judge should 
give wide interpretation as to scope 
of the direct, he is not required or 
permitted to allow inquiry into entire 
past life of witness on cross-exam¬ 
ination. 

Cal.—^People v. Burnette, 102 P.2d 
799, 39 C.A.2d 215. I 

Privilege ! 

Refusal to permit defense counsel 
to explore on cross-examination an 
area which the state was not per¬ 
mitted to penetrate on direct exam¬ 
ination, due to witness’ claim of con¬ 
stitutional privilege, was not an un¬ 
due restriction of cross-examination. 
Ill,—People V. Van Dyke, 111 N.B.2d 
165, 414 Ill. 251, certiorari denied 
Van Dyke v. People of State of 
III., 73 S.ct, 1127, 345 U.S. 978, 97 
L.Ed. 1392. 

19, U.S.—^Iva Ikuko Toguri D’Aqu¬ 
ino V, U. S., C.A.CaL, 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
U.S. 936, 96 L.Bd. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 
96 L.Ed, 1368, rehearing denied 73 
S.ct. 786, 345 U.S. 931, 97 L.Ed. 
1361, rehearing denied 203 F.2d 390. 
Cal.—Ashley v. Rivera, 29 P.2d 199, 
220 C. 76. 

.®tna Carpet Co. v. Penzner, 228 
P.2d 347, 102 C.A.2d 869—^People v. 
Hawker, 183 P.2d 354, 80 C.A.2d 
945 —^People V. Denton, 178 P.2d 
624, 78 C.A.2d 540. 

Colo.—Molton V. People, 193 P.2d 271, 
118 Colo. 147. 

D.C.—Thorne v. White, Mun.App., 103 
A.2d 579. 

Idaho.—^Walker v. Distler, 296 P.2d 
452—State v. Miller, 154 P.2d 147, 
65 Idaho 766—^Towne v. Northwest¬ 
ern Mut. Life Ins. Co. of Milwau¬ 
kee, Wis., 70 P.2d 364, 58 Idaho 
83. 


Ind.—^Bryant v. State, 118 N.B.2d 
894, 233 Ind. 274. 

Md.—State, for Use of Piper, v. Hen¬ 
son Plying Service, 60 A.2d 675, 
191 Md. 240, 4 A.L.R.2d 1300. 

Mo.—Baker v. Brown’s Estate, 294 S. 

W.2d 22. 

Mont.—State v. McKnight, 281 P.2d 
816. 

Neb.—Sherrick v. State, 61 N.W.2d 
358, 157 Neb. 623. 

N.X—Marti v. Standard Fire Ins. 
Co., 23 A.2d 576, 127 N.J.Law 591 
—State V. Lederman, 170 A. 653, 
112 N.J.Law 366. 

N.Y.—People v. Ramistella, 118 N.E. 

2d 566, 306 N.Y. 379. 

Or.—Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 605. 
Pa.—Short v. Allegheny Trust Co., 
198 A. 793, 330 Pa. 55. 

Commonwealth v. Rothman, 77 
A.2d 731, 168 Pa.Super. 163. 

Tex.—Brinkley v. State, 277 S.W.2d 
704, 161 Tex.Cr. 413, certiorari de¬ 
nied 76 S.Ct. 310, 350 U.S. 938, 100 
L.Ed. 819, rehearing denied 76 S. 
Ct. 441, 350 U.S. 977, 100 L.Bd. 847, 
error denied 76 S.Ct. 558, 360 U.S. 
992, 100 L.Bd. 857, rehearing denied 
76 S.Ct. 785, 351 U.S. 928, 100 L. 
Ed. 1458—Pierce v. State, 272 S.W. 
2d 736, 160 Tex.Cr. 687—Peacock 
V. State. 73 S.W.2d 105, 126 Tex.Cr. 
602. 

70 C.J. p 657 note 66 [k]. 

Alibi 

In prosecution for armed robbery, 
wherein defendant’s wife testified to 
an alibi, cross-examination intended 
to show that wife’s memory was 
faulty was not improper as beyond 
scope of direct examination. 

Cal.—^People v. Puentes, 282 P.2d 624, 
132 C.A,2d 484. 

Asslgnanent 

In action against debtors by as¬ 
signee of account receivable, where 
debtors alleged that assignment, If 
made, was made with intent to hin¬ 
der, delay, and defraud creditors, and 
plaintiff’s witness testified to mak¬ 
ing of assignment, defendants on 
cross-examination were entitled to 
inquire into every part or phase of 
that transaction. 

Minn.—General Underwriters v. 

Kline, 46 N.W.2d 794, 233 Minn. 
345. 

I Hearing and sight 

Where witness had testified on di- 
I rect examination that he heard an 
officer yelling while plaintiff was be¬ 
ing ejected from dance hall witness 
could testify on cross-examination as 
to what he saw. 

Cal.—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 C.A.2d 
240. 
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have been applied with respect to questions dealing 
with numerous particular subjects of inquiry, in¬ 
cluding testimony given at a preliminary examina¬ 
tion or former trial,the cause or circumstances 
of an accident or injury,threats or previous 
difficulties involving accused,2^ management and 


operation of mechanical equipment or convey- 
ances,23 conduct of a business or occupation,^'* own¬ 
ership of, or interest in, propert}’’,^® bodily health, 
or physical or mental condition,26 and personal and 
domestic relations.27 


20. Ind.—Sweeney v. Sweeney, 25 
N.B.2d 273. 107 Ind.App. 466. 

Questions lield proper 

(1) In general. 

Ill.—Star Service & Petroleum Co. v. 
Short, 100 N.B.2d 664, 344 Ill.App. 
280. 

(2) In prosecution for murder, 
where witness admitted on direct ex¬ 
amination that she had testified 
falsely at a former trial of defend¬ 
ant, district attorney was properly 
permitted to cross-examine witness j 
as to such fact. 

CaL—^People v. Cornett, 209 P.2d 647, j 
93 C.A.2d 744. 

Questions held improper 
In^,—Sweeney v. Sweeney, 25 N.E.2d 
273, 107 Ind.App. 466. 

21. Conn.—Pinch v. Weiner, 145 A. 
31, 109 Conn. 616. 

70 C.J. P 660 note 74. 

Questions held proper 

( 1 ) In general. 

U.S.—Sierocinskl v. B. I. Bu Pont Be 
Nemours & Co., C.C.A.La., 118 F. 
2d 531. 

Ark.—^Newell v. Arlington Hotel Co., 
252 S.W.2d 611, 221 Ark. 215. 
Iowa.—Eno v, Adair County Mut. 
Ins. Ass’n, 294 N.W. 323, 229 Iowa 
249. 

(2) Where police officer who in¬ 
vestigated accident, and who was 
called as a witness hy plaintiff in 
action against owner of taxicab for 
injuries sustained by plaintiff when 
struck by taxicab, testified on direct 
examination as to his observations 
at scene of accident, including a pool 
of blood on road, owner of taxicab 
could cross-examine officer as to lo¬ 
cation of skid marks on highway. 
Md.—Williams v. Graff, 71 A.2d 450, 

194 Md. 516, 23 A.Li.R.2d 106. 


Measurements 

Where witness on direct examina¬ 
tion had not testified as to any meas¬ 
urements at scene of automobile ac¬ 
cident, Questions as to such measure¬ 
ments were properly disallowed on 


cross-examination. 

Iowa.— Colburn v. Krabill, 3 N.W. 2d 
154, 232 Iowa 290. 

22. III.—^People v. Lion, 139 N.E.2d 


757 , 10 I11.2d 208. 

Questions held proper 
Tex.—Williams v. State, 179 S.W.2d 
297, 147 Tex.Cr. 178. 


23. Questions held proper 
Md.—Armiger v. Baltimore Transit 
Co., 196 A. Ill, 173 Md. 416. 

Pa.—Kimmel v. Spector Motor Serv¬ 
ice Inc., Com.Pl., 34 Brie Co. 216. 


24. Md.—Great Atlantic & Pacific 
Tea Co. v. Noppenberger, 189 A. 
434, 171 Md. 378. 

Questions held improper 

(1) In general. 

Ind.—^Pennsylvania R. Co. v. Stila- 
bower, 39 N.B.2d 465, 110 Ind.App. 
458. 

( 2 ) In action against chain store 
based on employee's negligent use of 
automobile, permitting cross-exam¬ 
ination of superintendent of chain 
store as to number of assistant man¬ 
agers employed by stores in city held 
improper, since question was irrele¬ 
vant and not germane to direct ex¬ 
amination. 

Md.—Great Atlantic & Pacific Tea 
Co. V. Noppenberger, 189 A. 434, 
171 Md. 378. 

Pa.—^De Simone v. City of Philadel¬ 
phia. 110 A.2d 431, 380 Pa. 137. 

(3) Permitting attorney for in¬ 
sured in suit on automobile theft 
policy to cross-examine insurer’s 
branch manager who had testified 
on direct examination to change of 
name of insurance company as to 
whether change of name of insurer 
was not occasioned by the number 
of suits filed against insurer during 
preceding six months was improper. 
Tex.—Alamo Cas. Co. v. William 

Reeves & Co., Civ.App., 258 S.W.2d 

211 . 

25. Iowa,—State v. Cotton, 33 N.W. 
2d 880, 240 Iowa 609. 

Questions held proper 
U.S.—Urling v. Pink, C.C.A.Pa., 141 
F,2d 58. 

Iowa.—State v. Cotton, 38 N.'V\".2d 
880, 240 Iowa 609. 

Questions held improper 

Cal.—^Wyomlng-Montana Develop¬ 

ment Co. V. Wells Fargo Bank & 
Union Trust Co., 59 P.2d 185, 15 
[ C.A.2d 133. 

23. U.S.—U. S. V. Potopulos, C-A9. 
180 F.2d 631. 

Questions held proper 
(1) In general. 

U.S,—^Field v. Witt Tire Co. of At¬ 
lanta, Ga., C.A.Conn., 200 F.2d 74 
—Baker v, U. S., C.C.A.Ark„ 115 
P.2d 533, certiorari denied 61 S.Ct. 
711, 312 U.S. 692, 85 L.Bd. 1128, 
rehearing denied 61 S.Ct- 731, 312 
U.S. 716, 86 Li.Ed, 1145, motion de¬ 
nied 139 P.2d 721, rehearing de¬ 
nied 65 S.Ct. 1399, 325 U.S. 894, 
89 BEd. 2005. 

Tex.—Hall v. State, 150 S.W.2d 404, 
141 TexCr. 607. 
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(2) As to intoxication. 

Cal.—Sandoval v. Southern Cal, En¬ 
terprises, 219 P.2d 928, 98 C.A.2d 
240. 

Okl—Thompson v. State, 118 P.2d 
269, 73 Okl.Cr. 72. 

Tex.—^Simmons v. State, 229 S.W.2d 
370, 154 Tex.Cr. 554. 

Questions held improper 

(1) In general, 

U.S.—U. S. V. Potopulos, C.A.9. 180 
P.2d 631—Meeks v. U. S., C.A.Alas- 
ka, 179 F.2d 319. 

Iowa.—State v. Sedig, 16 N.W.2d 247, 
235 Iowa 609—State v. Coleman, 
285 N.W. 269, 226 Iowa 968. 

Pa.—Shobert v. Brookville Bank & 
Trust Co., 200 A. 942, 132 Pa.Super. 
365. 

(2) As to intoxication. 

Cal.—People v. Mangum, 88 P.2d 207, 
31 C.A.2d 374. 

HL—People v. Merritt, 12 N.E.2d 7, 
367 Ill. 521. 

N.X—State v. Roscus, 109 A.2d 1 , 16 
N.J. 415. 

Sanity 

Excluding cross-examination of po¬ 
lice officer, a people’s witness, con¬ 
cerning sanity of defendant was not 
an abuse of discretion where witness 
had not been questioned concerning 
sanity of defendant on his examina¬ 
tion in chief, witness had never seen 
defendant before commission of 
crime, and all opportunity witness 
had for forming an opinion was his 
observation at scene of crime and 
en route to hospital. 

Colo.—Smith v. People, 206 P.2d 826, 

! 120 Colo. 39. 

27, Tex—Jamar v. State, 150 S.W. 
2d 1031, 142 TexCr. 91. 

Questlous held proper 

(1) In general. 

Iowa.—Glatstein v. Grund, 51 N.W. 
2d 162, 243 Iowa 541, 36 A.L..R.2d 
531. 

Tex.—Coleman v. State, 276 S.W.2d 
822, 161 TexCr. 280—Jamar v. 
State, 150 S.W.2d 1031, 142 TexCr. 
91. 

Wis.—State v. Buss, 76 N.W.2d 641, 
273 Wis. 134. 

(2) Where plaintiff, In automobile 
accident case, had inquired on voir 
dire whether Jury would be preju¬ 
diced against plaintiff if it should 
appear that plaintiff and former hus¬ 
band had been divorced, and had 
brought out in examination in chief 
of her former husband that she «UJd 
former husband had been divorced, 
defendant’s counsel could properly 
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Statements or conversations. When a witness is 
examined in chief with respect to a conversation 
or statement concerning a given subject, he may be 
cross-examined to bring forth the whole of that 
conversation, its statements, and its limitations, as 
discussed supra § 381, but the cross-examination 
must be confined to what was brought out on the 
direct examination,28 and, where a party examines 
a witness as to a conversation, the opposing party 
can cross-examine him only on the conversation as 
to the same subject matter.29 So, a witness who is 
examined as to one conversation in direct examina¬ 
tion may not be cross-examined as to another and 
distinct conversation.^® Where no part of a con¬ 
versational or statement,®^ had, made, or heard by 
the witness, was given in his direct evidence, he may 
not be cross-examined as to the contents thereof. 
Under a statute providing that a wdfe of accused 
may be impeached by proof of contradictory state¬ 
ments as to material matters inquired about on her 
examination in chief, it has been held that state¬ 
ments of the wife of accused material to her direct 
testimony are admissible, although she did not testify 
to such statements in chief.88 

Execution of instrument. According to some au¬ 
thority a witness who testifies merely as to the 
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execution of an instrument cannot be cross-exam¬ 
ined as to the consideration,^^ although, according 
to other authority, it is held that the question of 
consideration bears, at least in a remote degree, on 
the execution of the note and is competent cross- 
examination.85 Where an attestation clause was 
legally perfect, cross-examination of a subscribing 
witness as to the circumstances under which he 
came to sign as a witness to the will has been held 
proper, and not objectionable in form, although the 
witness on direct examination merely identified his 
signature and the signature of the testator.88 

Particular time. A witness who testifies to cer¬ 
tain things at a particular time cannot be cross- 
examined as to a different time.87 

§ 394 . - Party as Witness in Civil Action 

A party to a cfvil action, like any other witness, may 
properly be cross-examined as to matters cermane to his 
testimony In chief; and In some Jurisdictions the cross- 
examination is limited to such matters, although the trial 
court may, In Its discretion, permit cross-examination ex¬ 
ceeding such limits. 

As a general rule, a party to a civil action, like 
any other witness, may properly be cross-examined 


cross-examine former husband on is¬ 
sue. 

Ohio,—Gault V. Hall, App., 127 N.E. 
2d 533. 

Qnestioiui held Improper 

(1) In sreneral. 

Cal.—^People v. Glancy, 299 P.2d 18, 
142 C.A.2d 669. 

Iowa.—State v. Leuty, 73 N.W.2d 
64. 

(2) In action for alienation of af¬ 
fections of plaintiff’s wife, exclusion 
of evidence sought on cross-examina¬ 
tion of plaintiff by reading portions j 
of his wife’s testimony in divorce 
proceedings concerning their marital 
difficulties and inquiring whether he 
had heard such testimony was prop¬ 
er. 

Utah.—Wilson v. Oldroyd, 267 P.2d 
. 759, 1 Utah 2d 362. 

28. Cal.—^People v. Watson, 299 P. 
2d 243, 46 C.2d 818—^People v. 
Dyer, 79 P.2d 1071. 11 C.2d 317. 

Duarte v. Postal Union Life Ins. 
Co., 171 P.2d 574, 75 C.A.2d 557. 
Ill. —^People V. Robertson, 120 N.B. 
539, 284 Ill. 620. 

Wash.—State v. Stilts. 42 P.2d 779. 
181 Wash. 806. 

Cross-exsniinatloii. held not improp¬ 
er 

U.S.—Lee Dip v. U, S., C.C.A.Cal., 92 
F.2d 802, certiorari denied 58 S.Ct. 
526, 803 U.S. 638, 82 L.Ed. 1099. 


Cal.—^People v. Dyer, 79 P.2d 1071, | 
11 C.2d 317. 

People V. Pollock, 89 P.2d 128, 31 
C.A.2d 747. 

Ill,—Regan v, Keating, 42 N.E.2d 122, 
316 IlLApp. 130. 

29. Ky.—^Whlte v. Commonwealth, 
166 S.W,2d 873, 292 Ky. 416. 

N.M.—Lillibrldge v. Coulter, 192 P. 

2d 315, 52 N.M. 106. 

70 C.J. p 660 note 84. 

30. N.M.—State v. Stewart, 277 P. 
22, 34 N.M. 66, 

31. Ill,—^People V, Montana, 44 N.B. 
2d 569, 380 Ill. 596. 

Mont.—Spurgeon v. Imperial Eleva¬ 
tor Co., 43 P.2d 891, 99 Mont. 432. 
Okl.—^Wilson v. Shawnee Mill. Co., 
292 P.2d 147. 

70 C,J. p 660 note 85. 

Dictaphone conversation 

Where direct examination in mur¬ 
der prosecution did not open up sub¬ 
ject of dictaphone conversation, 
court properly refused to permit wit¬ 
ness on cross-examination to state 
what that conversation was. 

Ind.—^Hicks v. State, 11 N.B.2d 171, 
213 Ind, 277, certiorari denied 
Hicks V. State of Indiana, 58 S.Ct. 
961. 304 U.S. 564, 82 L.Bd. 1531. 

32. Cal.—^People v. Horowitz, 161 P. 
2d 833. 70 C.A.2d 676—People v. 
Crowl. 82 P,2d 507, 28 C.A2d 299. 

Mont.—Garrison v. Trowbridge, 177 
P.2d 464, 119 Mont. 505. 

70 C.J. p 661 note 86. 
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33. Tex.—^Moore v. State, 281 S.W. 
1080, 103 Tex.Cr. 566. 

34. S.D.—^Pierre First Nat. Bank v. 
Smith, 65 N.W. 439, 8 S.D. 101, 102. 

70 C.J. p 659 note 72. 

35. Iowa.—Glenn v. Gleason, 15 N. 
W. 669, 61 Iowa 28. 

Minn.—^Lamprey v. Munch, 21 Minn. 
379. 

36. N.J.—In re Fineman's Will, 66 
A.2d 367, 4 N.J.Super. 25. 

37. Md.—Salisbury Coca Cola Bot¬ 
tling Co. V. Lowe, 4 A.2d 440, 176 
Md. 230. 

70 C.J. p 660 note 75. 

Period of life 

In murder trial on plea of insanity, 
cross-examination of accused’s moth¬ 
er with respect to period of accused’s 
life which had not been referred to 
on direct examination was properly 
refused. 

Cal.—People v. David, 86 P.2d 811, 
12 C.2d 639. 

ColUsloxL 

In bus passenger’s action for in¬ 
juries sustained in collision between 
bus and truck, truck owner’s cross- 
examination of truck driver and his 
assistant as to what bus driver said 
after the collision was properly ex¬ 
cluded, where direct examination was 
limited to matters occurring before 
the collision and the vehicles’ posi¬ 
tions afterwards. 

N.J.—Vargo v. P. Ballantine & Sons, 
.197 A. 52, 119 N.J.Law 661. 
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as to matters germane to his testimony in chief.^ 8 
In some jurisdictions which follow the so-called 
American rule limiting the cross-examination of a 
witness to the scope of his direct examination, as 
discussed supra § 393, the cross-examination of a 
party testifying as a witness is similarly limited, 
although the trial court is given wide discretion in 
the matter.^0 In other jurisdictions, a wide latitude 
is permitted on cross-examination of a party to the 
suit, as discussed infra § 399, and it is held some¬ 
times pursuant to statute,that a party may be 
cross-examined on all relevant matters without re¬ 
gard to the scope of his direct examination,^- ex¬ 
cept those which, if introduced at such time, would 


tend to confuse the jury^^ or impair the orderly 
development of the trial^^ Where a party denies 
the principal allegation or charge made against him 
in his direct examination, he may be cross-examined 
on every circumstance or transaction with which 
he was connected which may tend to establish the 

truth of the charge.^® 

The so-called English rule similarly permits a par¬ 
ty to be cross-examined, not only as to matters 
germane to his direct examination,^^ but also as to 
all issues pertinent to the case, regardless of the 
scope of his direct evidence,although the trial 
court may, in its discretion, refuse to permit in¬ 
quiry into collateral and immaterial matters>8 


38. Ark.—Cunningham v. Davis, 159 
S.W.2d 751. 203 Ark. 982. 

Cal.—^Lowenthal v. Mortimer, 270 P. 
2d 942, 125 C.A.2d 636—^Laursen 
V. Tidewater Associated Oil Co., 
268 P.2d 104, 123 C.A2d 813— 
Stromerson v. Averill, 102 P.2d 
671. 39 C.A.2d 118—Lucy v. Lucy, 
71 P.2d 949, 22 C.A2d 629. 

Conn.—^Pahey v. Clark, 3 A 2d 313, 
125 Conn. 44, 120 AL.B. 617. 

D.C.—Fortune v. Evans, Mun.App., 
58 A2d 919. 

Ill.—Borrowdale v. Sugarman, 123 N. 
E.2d 864, 4 in.App.2d 164—Rzes- 
zewski V. Barth, 68 N'.E.2d 269, 
324 Ill.App. 345. 

Iowa.—^Evans v. Holslnger, 48 NT.W. 
2d 260, 242 Iowa 990, 28 A,L.B.2d 
1434. 

Kan.—Smither v. United Ben, Life 
Ins. Co., 190 P.2d 183, 164 Kan. 
447. 

Md.—^Emery, to Use of Calvert Ins, 
Co. v. P. P. Asher, Jr., & Sons, 75 
A2d 333, 196 Md. 1. 

Mich.—Cohn v. Mary Lee Candies, 
291 N.W. 269, 293 Mich, 157. 

Mont.—^Downing v. Crippen, 138 P.2d 
576, 114 Mont. 436. 

Okl.—Lubell V. King, 216 P.2d 826, 
202 Okl. 617. 

70 C.J. P 663 note 99. 

39, Ill.—Brownlie v. Brownlie, 191 
N.B. 268, 367 Ill. 117, 93 AL.R. 
1041. 

Iowa.—Plckerell v. Griffith, 29 N.W. 
2d 688, 238 Iowa 1161 —Uhlenhopp 
V. Steege, 7 N.W.2d 195, 233 Iowa 
368. 

—^Davis V. Kansas Elec. Power 
Co., 152 P.2d 806, 169 Kan. 97. 

La.—State ex rel. Doran v. Doran, 
39 So.2d 894, 216 La. 151. 

Mont.—^Vonault v. O’Rourke, 33 P. 
2d 635, 97 Mont. 92. 

N.D.—^Northwestern Nat. Bank of 
Minneapolis, Minn., v. Howlett, 255 
N.W. 674, 64 N.D. 664. 

Okh—Jent V. Brown, 280 P.2d 1005. 

S.D.—^Davls V. Lenhoff, 60 N.W.2d 
213, 74 S.D. 190. 

70 C.J. P 663 note L 


fiEitigatioxL of damages 
Defendant in action for damages 
could not cross-examine plaintiff for 
purpose of establishing facts in mit¬ 
igation of damages where that mat¬ 
ter had not been gone into in any 
way on direct examination. 

Kan.—Miller v. Kruggel, 195 P.2d 
597, 165 Kan. 435. 

40. U.S.—^Twachtman v. Connelly, 
C.C.A.Ohlo, 106 F.2d 601. 

Minn.—Katzmarek v. Weber Broker¬ 
age Co., 8 N.WT.ad 823, 214 Minn. 
580. 

N.J.—^Decker v. Everson, 187 A 783, 
14 N.J.Mlac. 860. 

N.M.—Crespin v. Albuaueraue Gas & 
Electric Co., 60 P.2d 269, 39 N.M. 
473. 

70 C.J. p 663 note 2. 

Discretion, held not abused 
Iowa.—State v. Werling, 13 N.W.2d 
318, 234 Iowa 1109. 

Minn.—^Damrow v. Zauner, 53 N.W. 

2d 139, 236 Minn. 447. 

Wash.—^Moore v. Keesey, 173 P.2d 
130, 26 Wash. 31. 

4L Vt—Macauley v. Hyde, 42 A.2d 
482, 114 Vt. 198. 

42. D.C,—Radio Cab v. Houser, 128 
P.2d 604, 76 U.S.APP.D.C. 35. 

N.J.—Decker v. Everson, 187 A 783. 
14 N.J.Misc. 860. 

Pa,—^Tolomeo v. Harmony Short Line 
Motor Transp. Co., 37 A.2d 611, 349 
Pa. 420—Short v. Allegheny Trust 
Co.. 198 A 793, 330 Pa. 56. 

Godding V. Cooper, 112 A.2d 418, 
177 Pa.Super. 682. 

Tex.—^Radford v. Hill, CivApp., 185 
S.W.2d 129, refused for want of 
merit. 

70 C.J. P 663 note 3. 

Special application 

(1) It may be error to refuse to 
allow such cross-examination of 
party as may have reasonable tend¬ 
ency to throw light on situation or 
transaction, even though inquiry is 
as to matters not touched on in dl- 
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rect examination, and this rule ap¬ 
plies with greatest force to immedi¬ 
ate parties to transactions or situa¬ 
tions involved in litigation and has 
special application where testimony 
is indefinite and evasive, or where 
alleged fraudulent transactions are 
involved. 

Minn.—^Zuber v. Northern Pac. Ry. 
Co., 74 N.W.2d 641, 246 Minn, 157. 

(2) Great latitude is to be allowed 
in cross-examination of immediate 
parties to transaction alleged to be 
fraudulent, and cross-examination is 
not to be limited to matters touched 
on in direct examination. 

Minn.—General Underwriters v. 
Kline, 46 N.W.2d 794, 233 Minn. 
345. 

43. Pa.—Goodman v. City of Bethle¬ 
hem, 185 A 719, 323 Pa. 68— 

Greenfield v. City of Philadelphia, 
127 A 768, 282 Pa. 344. 

Mtskovich V. Firemen's Ins. Co. 
of Newark, N.J., 5 A2d 628. 135 
Pa.Super. 339. 

44. Pa.—Short v. Allegheny Trust 
Co., 198 A 793, 330 Pa. 55 

45. N.J.—^Pullen v. Pullen, Ch., 5 A 
639. 

46. Ga.—Swaim v. Barton, 77 S.E. 
j 2a 607, 210 Ga. 24. 

70 C.J. P 664 note 6. 

47. Ky.—Gilreath v. Gregory, 234 S. 
W.2d 162, 314 Ky. 30—Tate v. 
Canary Cottage, 194 S.W.2d 663, 
802 Ky. 313. 

Mich.—^Paul v. Paul’s Estate, 286 N. 

W. 680, 289 Mich. 462. 

1^0.—Jones V. Terminal R. R, Ass’n 
of St. Louis. 258 S.W.2d 643, 363 
Mo. 1210—^Missouri Cafeteria v. 
McVey. 242 S.W.2d 549, 362 Mo. 
583 

70 C.J. p 664 note 7. 

48. Mo.—^Pierce v. New Tork Cent. 
R. Co., 267 S.W.2d 84. 

Ohio.—^Rospert v. Old Fort Mills, 78 
N.E.2d 909. 81 Ohio App. 241. 



§ 395 WITNESSES 

§ 395. - Defendant in Criminal Prosecu- 

tions 

As a general rule, sometimes by virtue of statutory 
provision, the cross-examination of the accused who has 
testified as a witness must be limited or confined to mat¬ 
ters brought out or related to his direct examination; but 
such rule does confine cross-examination to the specific 
questions or details of the general examination, and the 
cross-examination may extend to the subject matter In¬ 
quired about. 

While it is generally agreed that an accused in a 
criminal prosecution, who has taken the stand as a 
witness, may be cross-examined as to any matters 
brought out on direct examination, as discussed 
infra § 401, it is also held, sometimes by virtue of 
statutory provision, that his cross-examination must 
be limited or confined to the subjects of his direct 
examination,49 although a failure to object to such 
cross-examination will be deemed a waiver of the 
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objection.50 An accused may be examined, how¬ 
ever, in explanation of matters brought out in 
chief,51 or as to issues opened by the direct examina- 
tion,59 and cross-examination which is in rebuttal 
of testimony given by accused in chief,59 or which 
is undertaken for the purpose of ascertainment of 
the meaning of statements made on direct examina¬ 
tion,54 is proper. Also, as discussed infra § 484, 
cross-examination of accused as to matters other 
than those brought out expressly in direct examina¬ 
tion may be permissible for the purpose of affecting 
his credibility. 

In any event, the right of cross-examination is 
not confined to the specific questions or details of 
the direct examination of accused, but extends to 
the subject matter inquired about,55 and it may go 
more into detail than the evidence in chief.56 As 


49. U.S.—Simon v. XT. S„ C.C.A.W. 
Va., 123 P.2d 80, certiorari denied 
62 S.Ct 412. S14 U.S. 694, 86 L.Ed. 
555. 

Cal.—^People v. Heckford, App., 308 
P.2d 497—People v. McCarthy, 200 
P.2d 69. 88 C.A.2d 883—People v. 
Darby, 148 P.2d 28, 64 C.A.2d 25— 
People V. Gilliland, 103 P.2d 179. 
39 C.A.2d 250—^People v. Sheridan, 
29 P.2d 464, 136 C.A. 675. 

D.C.—Doto V. U. S., C.A.D.C., 223 P. 
2d 309, 96 U.S.APP.D.C. 17, certi¬ 
orari denied 76 S.Ct. 59, 350 U.S, 
847, 100 L.Ed. 754—Branch v. U. 
S., 171 F.2d 337, 84 App.D.C. 165. 

Ill.—^People V. Smith, 108 N.B.2d 
596. 413 Ill. 218. 

Idaho.—State v. Dickens. 191 P.2d 
364, 68 Idaho 173. 

Iowa.—State v. Leuty, 73 N.W.2d 64, 
Mo.—State v. Green, 236 S.W.2d 298 
—State V. Gorden, 204 S.W.2d 713, 
356 Mo. 1010—State v. West, 161 
S.W.2d 966, 349 Mo, 221—State v, 
Nicholson, 87 S,W.2d 425, 337 Mo. 
998 

Okl.—Doser v. State, 203 P.2d 451, 88 
Okl.Cr. 299. 

Or.—State v. Ewing, 149 P.2d 766, 
174 Or. 487. , 

70 C.J. P 665 note 15, p 666 note 29, 
Cross-examination as to other of¬ 
fenses not referred to in examina¬ 
tion in chief see infra § 401. 

QnestioxL not ^finished or answered 

Overruling objection to cross-ex¬ 
amination of defendant with respect 
to matter not covered by direct ex¬ 
amination was not error where ques¬ 
tion objected to was not finished or 
answered. 

Mo.—State v. Bryant, 234 S.W.2d 584, 
361 Mo. 318. 

Cross-examination held not improp¬ 
er as exoeedlngf limits of direct 
examination 

Ark.—Williams v. State, 297 S.W.2d 
771. 


Cal.—People v. Tuthill, 187 P.2d 16. 
31 C.2d 92, error denied 198 P.2d 
505. 32 C.2d 819, certiorari denied 
69 S.Ct. 67, 335 U.S. 846, 93 L.Ed. 
396. 

People V. Mayes, App., 300 P.2d 
146—^People v. Cahan, 297 P.2d 
715, 141 C.A.2d 891. 

Mo.—State v. Tyson, 258 S.W.2d 651, 
363 Mo. 1242—State v. Green, 236 
S.W.2d 298—State v. Weekly, 223 
S.W.2d 494—State v. Howard, 205 
S.W.2d 530—State v. Swindell, 212 
S,W.2d 415, 367 Mo. 1090—State v. 
Shilkett, 204 S.W.2d 920, 366 Mo. 
1081—State v. Krauss, 171 S.W.2d 
699—State v. Davit, 125 S.W.2d 47, 
343 Mo. 1161—State v. King, 119 S. 
W,2d 277, 342 Mo. 975—State v. 
Jackson, 102 S.W.2d 612, 340 Mo. 
748—State v. Wilkins, 100 S,W.2d 
889—State v. Prazier, 98 S.W.2d 
707, 339 Mo. 966—State v. Maples, 
96 S.W.2d 26—State v. Bagley, 96 
S.W.2d 331. 339 Mo. 215. 

50- Mo.—State v. Dill, 282 S.W.2d 
456—State v. Mills, 88 Mo. 417. 

61. Mo.—State v. Dill, 282 S.W.2d 
456—State v. Dees, 276 S.W.2d 201 
—State V. Cade, 34 S.W.2d 82, 326 
Mo. 1132. 

Tilings testified about 

Under statute providing for cross- 
examination of defendant, who testi¬ 
fies as witness, as to “matter refer¬ 
red to In his examination in chier\ 
quoted words mean things he testi¬ 
fies about. 

Iifo.—State V. Christian, 245 S.W.2d 
895. 

Commission of o’Uier offenses 

In prosecution for indecent ex¬ 
posure, where defendant volxmtarily 
on direct examination denied having 
exposed himself to anybody on 
streets of city or anywhere else and 
did not limit his testimony in that 
respect as to person, place, or time, 
prosecution could properly cross-ex¬ 

174 


amine defendant with respect to his 
commission of other offenses. 

Mo.—State v. Carson, App., 239 S.W. 
2d 532. 

52. Mo.—State v. Abbott, 245 S.W. 
2d 876—State v. Whipkey, 238 S.W. 
2d 374, 361 Mo. 1008—State v. 
Swindell. 212 S.W.2d 415, 357 Mo. 
1090. 

63. La.—State v. James, 116 So. 199, 
165 La. 822—State v. Poster, 114 
So. 696, 164 La. 813. 

54- Colo.—Boyles v. People, 6 P.2d 
7, 90 Colo. 32. 

55. Cal.—People v. Von Hecht, 283 
P.2d 764, 133 C.A. 25—People v. 
Gardner, 274 P.2d 908, 128 C.A.2d 
1 . 

70 C.J. p 665 note 19. 

Matters, dates, or times 

Penal code provision, which per¬ 
mits only cross-examination of de¬ 
fendant “as to all matters about 
which he was examined in chief,*' 
does not require that, where defend¬ 
ant has made a general denial, cross- 
examination is limited precisely to 
matters, dates, or times mentioned 
in the direct examination. 

Gal.—People v. Rhinehart, 290 P.2(i 
600, 137 C.A. 497. 

Other searches 

In prosecution for unlawful pos¬ 
session of Intoxicating liquor, where 
defendant, on direct examination, 
testified that he had not been in the 
liquor business during the four 
years prior to trial and denied pos¬ 
session of liquor found in his serv¬ 
ice station, cross-examination of de¬ 
fendant concerning searches of de¬ 
fendant’s premises at times other 
than one involved in the prosecution 
was proper. 

Okl.—^Brewer v. State, 265 P.2d 964, 
96 Okl.Cr. 374. 

56. D.C.—^Branch v. U. S., C.A., 171 
F.2d 337, 84 U.S.App.D.C. 165. 
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otherwise expressed, cross-examination of accused 
is not confined to a mere categorical review of the 
matters stated in the direct examination, but may 
cover any matter referred to, or w-ithin the fair 
purview of, direct examination.^7 In some cases 
it has been held that the general rule confining 
cross-examination to matters raised on direct ex¬ 
amination will not always be applied in the case 
of the examination of accused in a criminal prose¬ 
cution testifying as a witness but in such a situa¬ 
tion, when the subject of interrogation is relevant, 
the extent of the cross-examination of accused into 
pertinent facts, not touched on by direct examina¬ 
tion, is a matter resting entirely in the discretion 
of the trial court.®^ Accused cannot complain of 
a question asked him on cross-examination when 
his answer was beneficial to himself. 


Alibi When the examination in chief of accused 
is to establish an alibi, it has been held that the state 
may cross-examine him as to other collateral facts 
and circumstances incidental to that question, al¬ 
though these particular facts and circumstances had 
not been dealt with in the examination in chief.®! 

g 395. -Discretion of Court 

The extent of the cross-examination of a witness on 
matters outside of those testified to on direct examina¬ 
tion is largely discretionary with the trial court. 

The rule limiting the cross-examination to the 
scope of the direct examination is not absolute, but 
merely indicates the course which is considered the 
better practice,®2 leaving the application of the rule 
in any particular case to the discretion of the trial 
court,®3 which may depart from such practice and 


Mo.— state v. Kaufman, 254 S.'W.2d 
640. 

70 C.J. p 666 note 35. 

GommlssioiL of acts 
Where accused on direct examina¬ 
tion had denied certain acts, trial 
court did not abuse his discretion 
or violate the statute requiring 
cross-examination of accused to he 
"‘strictly confined*" to matters testi¬ 
fied to in chief in permitting state 
to cross-examine accused in detail 
as to whether he had committed the 
acts which he had denied. 

Iowa.—State v. Ragona, 5 N.W.2d 
907, 232 Iowa 700. 

67. Mo.—State v. Hartwell, 293 S.W. 
2d 813—State v. Dill, 282 S.W.2d 
450 —State v. Dees, 276 S.W.2d 201 
—State v. Kaufman, 254 S.W.2d 640 
—State V. Shilkett, 204 S.W.2d 920, 
356 Mo. 1081—State v. Revard, 106 
SW.2d 906, 341 Mo. 170—State v. 
jkckson, 102 S.W.2d 612, 340 Mo. 
748—State v. Bagley, 96 S.W.2d 
331, 339 Mo. 215—State v, Gilmore. 
81 S.W.2d 431, 336 Mo. 784. 

Okl.—Glllaspy v. State, 256 P.2d 302, 
96 Okl.Cr, 347—^Lane v. State, 216 
P.2d 353, 91 Okl.Cr. 107—^Lowrey 
V. State, 197 P.2d 637, 87 Okl.Cr. 
313—^Murphy v. State, 112 P.2d 
438, 72 Okl.Cr. 1—^Brock v. State, 32 
P.2d 88 , 65 Okl.Cr. 410. 

Or.—^Hopper v. State, Cr., 302 P. 2 d 
162. 

70 C.J. p 666 note 34. 

Faots ox denials 

A defendant may be cross-examin¬ 
ed with respect to the facts or de¬ 
nials which are necessarily implied 
from the testimony In chief as well 
as with respect to facts which he ex¬ 
pressly states. 

Cal.—^People v. Hopper, App., 302 F. 
2d 94. 

Occupation and sonxoe of income 
In grand theft prosecution where 


accused was not questioned on direct 
examination as to his occupation, 
cross-examination disclosing that ac¬ 
cused made his money by betting on 
horse races was not prejudicial, since 
it was proper to elicit source of his 
income as well as that of money In 
his possession at time of arrest. 

Cal.—People v. Rinesmith, 105 P.2d 
1021, 40 C.A.2d 786. 

58. N.J.—State v. Siegler, 91 A.2d 
766, 22 N.J.Super. 224, affirmed 97 
A.2d 469. 12 N.J. 620. 

70 C.J. p 665 note 23. 

Subject relevant to guilt or Inno- 
I oezLoe 

A defendant testifying in his own 
behalf may be cross-examined on 
any subject relevant to question of 
his guilt or Innocence of offense 
charged, despite statute expressly 
providing that state shall be strict¬ 
ly confined in cross-examination of 
defendant, to matters testified to on 
his examination in chief. 

Iowa.—State v. Shepard, 73 N.W.2d 
69. 

Sources of income 

In prosecution for obstructing In¬ 
terstate commerce by extortion, 
where defendant was presented in 
argument as a humble, salaried, citi¬ 
zen who lived in a modest home and 
defendant brought out facts to sup¬ 
port such theory, it was within the 
discretion of the trial judge to al¬ 
low cross-examination as to other 
sources of income, and alleged re¬ 
striction in the federal rule that 
cross-examination could not go be¬ 
yond the scope of the direct exam¬ 
ination was inapplicable. 
tJ.S.— TJ. S. V. Lowe, 234 F.2d 919, 
certiorari denied 77 S.Ct. 59, 352 
U.S. 838, 1 L.Bd.2d 56. 

59 . N.J.—State v. Siegler. 91 A.2d 
766, 22 N.J.Super. 224, affirmed 97 
A.2d 469, 12 N.J. 620. 
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N.D.—State v. Maresch, 27 N.W.2d 
1, 75 N.D. 229. 

70 C.J. p 665 note 24 

60. Tex.—Cage v. State, Tex.Cr., 55 
S.W. 63. 

6X* La.—State v. Simmons, 120 So. 
612, 167 La. 963. 

62. Vt.—Cate v. Fife & Child, 68 
A. 1. 80 Vt. 404. 

63. IT.S.—U. S. V. Minuse, C.C.A.N. 
Y., 142 P.2d 388, certiorari denied 
65 S.Ct. 43, 323 U.S. 716, 89 L.Bd. 
576—^Moyer v, iBtna Life Ins. Co., 
C.C.APa., 126 F.2d 141. 

Cal.—Germ v. City and County of 
San Francisco, 222 P.2d 122, 99 C. 
A2d 404. 

Colo.—Mol ton V. People, 193 P.2d 271, 
118 Colo. 147. 

Ill.—^People V. Smith, 108 N.E.2d 596, 
413 Ill. 218. 

Ind.—Kelley v. State, 78 N.E.2d 547, 

1 226 Ind. 148. 

I Iowa.—^Hope v. Ted McGrevey, Inc., 
44 N.W.2d 369. 241 Iowa 1022— 

I Uhlenhopp v. Steege, 7 N.W.2d 195, 
233 Iowa 368. 

Md.—State, for Use of Piper, v. Hen¬ 
son Plying Service, 60 A.2d 6f5, 
191 Md. 240, 4 A.L.R.2d 1300— 
Armiger v. Baltimore Transit Co., 
196 A. Ill, 173 Md. 416. 

Neb.—Fischer v. Adams, 38 N.W.2d 
337, 151 Neb. 512. 

igr.j.—State V. Edelman, 98 A.2d 618, 
26 N.J.Sup6r. 688. 

OkL—Campbell v. State, 247 P.2d 
281, 95 OkLCr. 396—^Kennamer v. 
State, 67 P.2d 646, 59 Okl.Cr. 146. 

Or.—^Mogul Transp. Co. v. Larison, 
181 P.2d 139, 181 Or. 252. 

Pa.—^Pantano v. Zamer Motor Sales 
Co., 85 A.2d 681, 170 Pa.Super. 817. 

R.L—York v. Ventilate, 94 A.2d 820, 
80 R.I. 102. 

Utah,—State v. Murphy, 68 P.2d 188, 
92 Utah 382. 

70 C.J. p 666 note 39- 



§§ 396-397 WITNESSES 

allow the cross-examination to go beyond the scope 
of the direct examination when it deems proper,®^ 
and whose action will not be reviewed on appeal, 
unless an abuse of discretion is shown.®® Similarly, 
in jurisdictions w^here the cross-examining party is 
allowed to go into any material matter, the court 
may, in its discretion, limit the scope of the cross- 
examination.®® 

The extent of cross-examination is only discre¬ 
tionary with the court where the court does not re¬ 
strict the right of the party against whom a wit¬ 
ness is called to a full and fair cross-examination 
of him on the subjects of his direct examination, and 
the right of the party in whose behalf he testifies to 
restrict his cross-examination to the subjects of his 
direct examination.®*^ The discretion sometimes ex¬ 
ercised by a court in allowing questions of fact 
not alluded to in the examination in chief to be 
asked of a witness in cross-examination, on offer 
by the examining counsel to make the witness 
his own, should be limited to questions involving 
facts of a simple character relevant to the issue,®® 
and is solely for convenience to avoid the necessity 
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of recalling the witness.®^ It should not be exer¬ 
cised to the extent of converting a nonexpert into 
an expert witness.*^® 

Abandonment of cross-examination. Whether a 
party shall be permitted to abandon the cross-exam¬ 
ination of a witness, called by the opposing party, 
and to make the witness the examiner’s own witness, 
is a matter wholly within the discretion of the 
trial coiirt.*^^ 

I 397. - Matters of Defense 

Where cross-examination is restricted to the scope of 
direct examination, the defendant may not cross-examine 
the plaintiffs witness with respect to matters of defense 
as to which the witness was not examined in chief; but 
If a question is within the scope of direct examination, it 
Is not objectionable on cross-examination because it tends 
to establish a defense to the action. 

In those jurisdictions following the American 
rule limiting the scope of cross-examination to that 
of the direct examination, it is held that a defendant 
may not make out his defense by cross-examining 
plaintiff’s witnesses as to matters not within the 
scope of their direct examination.’^^ It is no ob- 


“Striotly confiaed” 

What may be said to be ‘‘strictly 
confined” to matters testified to In 
chief within statute providing that 
the state shall be strictly confined 
to such matters in cross-examina¬ 
tion of an accused testifying in his 
own behalf Is left largely to the dis¬ 
cretion of the trial court. 

Iowa.—State v, Kagona, 6 N.W.2d 
907, 232 Iowa 700. 

64. U.S.—Moyer v, -®tna Life Ins. 

Co., C.C.A.Pa., 136 F.2d 141. 

XU.—Brtel v. Ertel, 40 N.E.2d 85, 313 
I11.APP. 326. 

Kan.—^Dickey v. Wagoner, 160 P.2d 
698, 160 Kan. 216. 

70 C.J. p 666 note 40. 

Zn. nxiusiial cases in federal court, 
party may be permitted, within rea¬ 
sonable limits, to Involve, on cross- 
examination, new matters even 
though they are properly subject of 
defense. 

Xj.s.— U. S. V. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28. 
344 U.S. 826, 97 L.Ed. 643. 

Character of statement 
Where defendant testified on sin¬ 
gle issue of whether his extrajudi¬ 
cial statement was voluntary, per¬ 
mitting cross-examination which did 
not relate to the beatings and threats 
but did relate to voluntary character 
of the statement was not prejudicial 
error in view of the wide discretion 
which a trial court is permitted to 
exercise In determining the scope of 
cross-examination. 


Cal.—People v. Wade, 163 P.2d 59. 71 
C.A.2d 646. 

65. Iowa.—Uhlenhopp v. Steege, 7 
N‘.W.2d 195, 233 Iowa 368. 

Md.—State, for Use of Piper, v. Hen¬ 
son Flying Service, 60 A.2d 675, 191 
Md. 240, 4 A.L.R.2d 1300. 

N.J.—State V. Edelman, 98 A.2d 618, 
26 N.J.Super. 588. 

Okl.—Campbell v. State, 247 P.2d 
281, 96 Okl.Cr. 396. 

Pa,—^Pantano v. Zamer Motor Sales 
Co., 85 A,2d 681, 170 PaSuper. 317. i 
70 C.J. p 667 note 41. 

BiscretioxL held not abused 
U.S,—U. S. V. Bender, C,A.Ill., 218 P. 
2d 869, certiorari denied 75 S.Ct. 
660, 349 U.S. 920, 99 L.Ed. 1253— 
Ex parte Draper v. Denno, D.C.N. 
T„ 113 P.Supp. 290, affirmed 205 P. 
2d 670—Summit Drilling Corp. v. 
C. I. R., C.C.A.10, 160 F.2d 703— 
U. S. V. Minuse, C.C.A.N.Y., 142 P. 
2d 388, certiorari denied 65 S.Ct. 
43, 323 U.S. 716, 89 L.Ed. 576. 

Iowa.—Hope v. Ted McGrevey, Inc., 
44 N.W.2d 369, 241 Iowa 1022. 

Kan,—State v. Zeilinger, 78 P.2d 845, 
147 K&n. 707. 

Vt.—State v. Aronson, 11 A.2d 214, 
111 Vt. 129. 

66. Mass.—^Finnegan v. Checker 
Taxi Co., 14 N.E.2d 127, 300 Mass. 
62. 

Mo.—Parmley v. Henks, 285 S.W.2d 
710. 

70 C.J. p 667 note 46. 

67. U.S.—^Harrold V. Territory of 
Oklahoma, 169 F. 47. 04 C.C.A. 416. 

68. R.I.—Carr v. American Locomo¬ 
tive Co., 20 A. 196, 29 R.I. 276. 
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69. R.I.—Carr v. American Locomo¬ 
tive Co., supra. 

70. R.I.—Carr v. American Locomo¬ 
tive Co., supra. 

71. Cal.—Germ v. City and County 
of San Francisco, 222 P.2d 122, 99 
C.A.2d 404. 

Iowa.—^Reeves & Co. v. Tounglovo, 
145 N.W. 502, 164 Iowa 151. 

72. U.S.—^Bridgman v. U. S., C.A. 
Cal., 183 F.2d 750—U. S. v. Horn- 
stein, C.A.I11., 176 F.2d 217—Evans 
V. U. S., C.C.A.Kan„ 122 P.2d 461. 
certiorari denied 62 S.Ct, 478, 314 
U.S. 698, 86 L.Ed. 658. 

U. S. V. McKenna, D.C.Minn., 126 
P.Supp. 831, affirmed, C.A., McKen¬ 
na V. U. S.. 232 P.2d 431—Moyer v. 
,^tna Life Ins. Co., D.C.Pa., 39 P. 
Supp. 726, affirmed 126 P.2d 141. 
Cal.—People v. Brown, 289 P.2d 880, 

137 C.A. 138—People v. Melone, 
162 P.2d 605, 71 C.A.2d 291. 

Colo.—Moore v. People, 243 P.2d 425, 
125 Colo. 306—Mosko v. Union Nat. 
Bank of Denver, 111 P.2d 892, 107 
Colo. 296. 

D.C.—Hackett v. U. S., Mun.App.. 93 
A.2d 766. 

Ind.—Swanson v. Slagal, 8 N.E.2cl 
993, 212 Ind. 394. 

Mont.—McGonigle v. Prudential Ins. 
Co. of America, 46 P.2d 687. 100 
Mont. 203. 

Neb.—Seiner v. State, 292 N.W. 112. 

138 Neb. 130. 

N.J.—State v. Centalonza, 86 A.2d 
780, 18 N.J.Super. 164. 

N.D.—^Mevorah v. Goodman, 57 N.W. 
2d 600, 79 N.D. 443—Peterson v. 
Bober, 66 N.W.2d 331, 79 N.D. 300. 
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j action, however, to the cross-examination of a 
plaintiff’s witness that it discloses facts tending to 
constitute a defense, where such facts relate direct¬ 
ly to matters about which he testified on his direct 
examination^^ The rule -which prohibits proof 
of defensive matter on cross-examination never ap¬ 
plies where by such cross-examination the adverse 
party simply seeks to disprove, w’eaken, or modify 
the case against him which the witness himself has 
made;'^^ and a plaintiff cannot insist that relevant 
cross-examination be barred merely because it may 
tend to establish a fact which defendant would 
otherwise have been called on to prove.^5 Where 
plaintiff had to show freedom for contributor}' neg¬ 
ligence as a prerequisite to recovery, it has been 
held that cross-examination was proper as to mat¬ 
ters which he had failed to disclose in his direct 
examination sho-wing him guilty of contributory 
negligence, not as a matter of defense, but as part 
of plaintiff’s case7® 

English rule. In the jurisdictions following the 
English rule permitting cross-examination on every 
issue in the case, if the question asked on cross- 
examination is within the scope of the direct ex¬ 
amination, it is not objectionable because it tends to 
establish a defense to the actionJ*^ In some of the 
jurisdictions following this rule it is held that the 
rule is limited to the extent that a party cannot, 
before the time of opening his own case, introduce 
his distinct ground of defense or avoidance, by the 
cross-examination of his adversary’s witnesses 
and it has been held that it is not error to deny 
cross-examination designed for the purpose of es¬ 
tablishing new matter made an issue by defendant’s 

Or.—Linkhart v. Savely, 227 P,2d 
187, 190 Or. 484. 

Pa.—^Valles v. Peoples-Pittsburgh 
Trust Co., 13 A.2d 19, 339 Pa, 33. 

Shobert v. Brookvllle Bank & 

Trust Co., 200 A. 942, 132 Pa.Super. | 

365. 

■Wash.—State v. Jenkins, 142 P.2d 
263, 19 Wash.2d 181. 

70 C. J. p 667 note 47. 

Self-defense 

Trial court did not err in exclud¬ 
ing* cross-examination of victim of 
alleg-ed felonious assault with in¬ 
tent to kill concerning matters not 
covered by witness's testimony in 
chief whereby accused sought to es¬ 
tablish that he shot witness in self- 
defense. 

Kan.—State v. Collins, 174 P.2d 126, 

162 Kan. 34. 

Questions h'eld not improper 
Okl.—Key V. British Am. Oil Pro¬ 
ducing Co., 167 P.2d 667, 196 Okl. 

663. 

73. Fla.—Coco V. 

892. 

98 C.J.S.—12 


pleading.** 9 In other jurisdictions it is held that a 
defendant may, if he can, make out his whole de¬ 
fense in the cross-examination of plaintiff’s wit- 
nesses.SO According to some authority it is dis¬ 
cretionary with the trial court either to permit mat¬ 
ters of defense to be raised on cross-examination 
before defendant has opened his case, or to restrict 
such examination until after that time.®^ It has 
also been held that a plaintiff on the cross-examina¬ 
tion of a witness cannot give such evidence as should 
have been produced to establish his cause of ac- 
tion.82 

§ 398 . Cross-Examination of Particular Wit¬ 
nesses 

The cross-examination of a party testifying as 
a witness in a civil action is considered infra §§ 
399, 400; and the cross-examination of persons 
concerned in a criminal prosecution, such as accused 
or the prosecuting witness, infra § 401. 

Examine Pocket Parts for later cases. 

I 399, -Party to Civil Action Testifying 

ing in Own Behalf 

a. In general 

b. Cross-examination of plaintiff on mat¬ 

ters of defense 

a. In General 

Greater latitude la generally permitted in the cross- 
examination of a party to a civil action than other wit¬ 
nesses, and he may be cross-examined as to any matter 
which is relevant to the issues involved or which tends to 
impeach him as a witness. 

758, 65 Ariz. 50—Rush v. French, 
25 P. 816, 1 Ariz. 99. 

80. S.C.—^Willoughby v. Northeast¬ 
ern Ry. Co., 11 S.E. 339, 32 S.C. 
410. 

Xnsajoity 

Under statute providing that party 
might cross-examine witnesses '*on 
the entire case." ruling that accused 
charged with murder could not 
cross-examine state's witnesses in 
chief on his defense of insanity, but 
could only examine them as though 
they were his own witnesses held 
reversible error, notwithstanding in¬ 
sanity -J^'as an affirmative defense. 
Mo.—State v. Murphy. 90 S.W.2d 103, 
338 Mo. 291, overruling State v. 
Lewis, 37 S.W. 806, 136 Mo. 84. 

81. Mass.—^Burke v. Miller, 7 Cush. 
547. 

Or.—Corpus Juris cited In Mogul 
Transp. Co. v. Larlson, 181 F.2d 
139, 144, 181 Or. 262. 

82. Mo.—^Rucker v. Bddlngs, 7 Mo. 
116. 


Stat^ 62 So.2d 


Pa.—^De Rose v. Metropolitan Life| 
Ins, Co., 200 A. 8S8, 132 Pa.Super. I 
212 . 

70 G."j. p 668 note 48. 

74. U.S.—Resurrection Gold Min. Co. 
V. Fortune Gold Min. Co., 129 F. 
668, 64 C.C.A. 180. 

Fla.—Coco V. State, 62 So.2d 892. 

75. Pa.—^De Rose v. Metropolitan 
Life Ins. Co., 200 A. 888, 132 Pa. 
Super. 212. 

76. Pa.—^Albrecht v. Erie City, 109 
A. 163, 265 Pa. 453. 

70 C.J. p 668 note 49. 

77. Ariz,—^Podol v. Jacobs, 173 P.2d 
758, 65 Ariz. 60—Security Ben. 
Ass'n V. Small, 272 P. 647, 34 Ariz. 
458. 

78. Ohio.—Dietsch v. Mayberry. 47 
N.E.2d 404, 70 Ohio App. 627. 

70 C.J. p 668 note 52. 

79. Ariz. — ^Podol V. Jacobs, 173 P.2d 

177 
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§ 399 WITNESSES 

Considerable latitude is ordinarily allowed in the 
cross-examination of a party to a cml action or 
proceeding who offers himself as a witness in his 
own behalf,®* and the examination may take a 
wider range than would be permissible if the wit¬ 
ness were not a party,®* especially where the deter¬ 
mination of a main issue of fact largely depends on 
the credence of his testimony.®® Thus, broadly 


speaking, and subject to the rule, where it is ap¬ 
plied, that the cross-examination must be restricted 
in scope to that of the direct examination, as con¬ 
sidered supra § 394, a party may be cross-examined 
within reasonable limits,*® as to any matter relevant 
or material to the issues in the case,®'^ or any mat¬ 
ter bearing on the testimony given by him on direct 
examination;®® and he may properly be cross-ex- 


83. tr.S.—O'Shea v. Jewel Tea Co., 
C.A.I11., 283 F.2a 630. 

_Peterson v. Jackson, 103 b.w. 

2d 640, 193 Ark. 880. 

Ga.—^Brock v. Cato, 42 S.B.2d 174, 75 
Ga.App. 79 —Williamson, Inman & 
Co, V. Thompson, 179 S.E. 289, 50 
Ga.App. 664. 

Idaho.—^Lyon v. Melgard, 163 P.2d 
1019, 66 Idaho 699. 

Kan.—Mitchell v. Dawson, 191 P.2a 
913, 164 Kan. 630. 

Mo.—Hall V. Clark. 298 S.W.2d 344— 
Heathcock v. Wolfe, 136 S.W.-d 

106. , , _ 
Hoffman v. Illinois Terminal R. 
Co., App.. 274 S.W-2d 591 —Kidd v. 
Kidd, App., 216 S.W.2d 942. 
Ohio.— Northern Sav. & Loan Co. v. 

Fillo, App.. 134 N.E.2d 86. 

S.D,—^Hoch&raber v. Balzer, 287 N. 

W. 585. 66 S.D. 630. 

Tex.—Radford v. Hill, Civ.App., 185 
S.W.2d 129, refused for want of 
merit. 

70 C.J. P 669 note 67. 

Discretion of court as to scope and 
extent of cross-examination of 
party generally see infra § 404. 

Beasouable latitude 

A party is entitled to reasonable 
latitude in cross-examination of an 
adverse party. 

Mo.—Bush V. Kansas City Public 
Service Co., 169 S.W.2d 331, 350 
Mo. 876. 

injuries 

The vital issue of extent of plain¬ 
tiff’s injuries is one on which there 
should be wide latitude in matter of 

cross-examination. ^ , 

Mo.—Jones v. Terminal R. R. -^-ss n 
of St. Louis, 258 S.W.2d 643, 363 
Mo. 1210. 

84* U.S.—^Kroger Grocery & Baking 
Co. V. Stewart, C.C.A.Mo., 164 P.2d 
g 41 —Twachtman v. Connelly, C.C. 
A.Ohlo, 106 P.2d 601. 

TJ. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 83 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. XJ. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Bd. 643. 

Ill— Dodds V. Chicago Transit Au¬ 
thority. 132 N.E.2d 816. 9 IlLApp. 
2d 388. _ 

Mo._Corpus Juris cited la Kidd v. 

Kidd, App., 216 S.W.2d 942, 946. 
N.T.—Shuttleworth v. Shuttleworth, 
7 N.Y.S.2d 828. 266 App.Div. 440. 
^yo.—Corpus Juris dted la Willis v. 
Willis. 49 P.2d 670, 680, 48 Wyo. 


403, rehearing denied 54 P.2d 84, 49 | 
Wyo. 296. 

70 C.J. p 669 note 68. 

86. Idaho.—Lyon v. Melgard, 163 P. 

2d 1019. 66 Idaho 599. 

Kan.—Sanders v. Sitton, 29- 
1099, 179 Kan. 118—State v. 
land. 239 P.2d 949, 172 Kan. 224, 
30 A.L.R.2d 455 —Mitchell v. Daw¬ 
son, 191 P.2d 913, 164 Kan 630— 
Kelly V. Meyer, 134 P.2d 658, 166 
Kan. 429. 

70 CJ. P 669 note 67[a]. 

86. Wash.—^Miller v. Edwards, 171 
P.2d 821, 26 Wash.2d 636. 

87. U.S.— Haskell Plumbing & Heat¬ 
ing Co. V. Weeks, C.A.Alaska. 237 
F.2d 263. 

XJ s. —Tw'achtman v. Connelly, C.C. 
A.OhIo, 106 F.2d 501 —Jennings v. 

U. S„ C.C.A.Ga., 73 F.2d 470. 

Ala.— Little V. Sugg, 8 So.2d 866, 243 

Ala. 196. 

Arlz.—^Bianconi v. Lyall, 281 P.2d 
119, 78 Ariz. 409. 

Ark.—^Peterson v. Jackson, 103 S.W. 

2d 640, 193 Ark. 880. 

Cal,—Oppenheimer v. Deutchman, 
259 P.2d 467, 119 C.A.2d 450— 
Johnston v. Johnston, 236 P.2d 212, 
106 C,A,2d 775. 

Conn.—Kilpatrick v. Kilpatrick, 193 
A, 765, 123 Conn. 218. 

Ga.—Shadbum v. Tapp, 77 S.E. 2d 7, 
209 Ga. 887—Rabun v. Wynn, 70 
S.E,2d 746, 209 Ga. 80—West v. 
West, 34 S.B.2d 646, 199 Ga. 378. 

Carroll v. Hill, 66 S.B.2d 821, 80 
Ga.App. 676—Ludwig v. J. J. New¬ 
berry Co., 52 S.E.2d 486, 78 Ga. 
App. 871—Sewell v. Goodman, 189 
S.E. 857, 65 Ga.App. 247—Calhoun 

V. Williamson, 174 S.E. 806, 49 Ga. 
App. 229. 

Ill.—Simpson v. Marks, 111 N.B.2d 
370, 349 IlLApp. 527. 

Ky,—^Bowles v, Katzman, 214 S.W.2d 
1021, 308 Ky. 490. 

Md,—Galusca v. Dodd, 67 A.2d 313, 
189 Md. 666. 

Mo.—Jones v. Terminal R. R. Ass’n 
of St. Louis, 268 S.W.2d 643, 363 
Mio. 1210—^Kldd V. Kidd, 216 S.W.2d 
942 —Gildehaus v. Jones, 200 S.W. 
2d 523, 356 Mo. 8—Wells v. City 
of Jefferson, 132 S.W.2d 1006, 346 
Mo. 239—^Amsinger v. Najim, 73 
S.W.2d 214, 336 Mo. 628. 

Anderson v. Glascock, App., 271 
S.W.2d 243—^Kulengowski v. With- 
Ington, App., 222 S.W.2d 679. 

Neb.—^Rlce v. American Protective 


Health & Acc. Co., 59 N.W.2d 378, 
157 Neb. 256. 

N.J.—Brogan v. Passaic Dally News, 
123 A.2d 473, 22 N.J. 139. 

N.T.—Chopak v. Walker, 86 N.T.S. 
2d 202, 276 App.Div. 669, motion 
denied 88 N.T.S.2d 922, 275 App. 
Div. 781. 

Pa.—Miller v. Red Lion Cemetery 
Ass’n, 174 A. 106, 316 Pa. 421. 

g.C.—^A. M. Law & Co. v. Cleveland, 
173 S.E. 638, 172 S.C. 200. 

Tex.—Radford v. Hill, Civ.App., 186 
S.W. 2d 129, refused for want of 
merit—Emery v. Emery, Civ.App., 
75 S.W.2d 726, error dismissed. 

Vt.—Macauley v. Hyde. 42 A.2d 482, 
114 Vt. 198. 

Wash.—Miller v. Edwards, 171 P.2d 
821, 25 Wash.2d 635. 

70 C.J. P 669 note 61. 


Uuderlyiug theory is that a party 
should not withhold matters mate¬ 
rially affecting his rights. 

Pa,—Conley v. Mervis, 188 A. 350, 
324 Pa. 577, 108 A.L.R. 160. 

88. U.S.—Smith v. Levitt, C.A.Cal., 
227 P.2d 865—^Brnst v. Jewel Tea 
Co., C.A.I11., 197 P.2d 881, certio¬ 
rari denied 73 S.Ct. 346, 344 U.S. 
918, 97 L.Bd. 707—McGlothan v. 
Pennsylvania R. Co., C.A.Pa., 170 
F.2d 121. 

Ala.—Cobbs v. Norville, 161 So. 676, 
227 Ala. 621, 

Cal.—^Murphy v. Munson, 212 P.2d 
603, 96 C.A.2d 306. 

Colo.—^Kansas City Life Ins. Co. v. 

Lathrop, 101 P.2d 29, 106 Colo. 87. 
Conn.—Doolittle v. Upson, 88 A.2d 
334, 138 Conn. 642. 

Ill.—Castle V. Searles, 28 N.B.2d 
619, 306 I11.APP. 304. 

Mich.—Stewart v. Eghigian, 20 N.W. 

2d 777, 312 Mich. 699. 

Mo.—^Polster v. O’Hanlon, App., 267 
S.W.2d 381. 

Or.—^Bowles v. Creason, 66 P.2d 1183, 
166 Or. 278. 

Pa.—^Lutz V. Allegheny County, 195 
A. 1, 327 Pa. 687. 

Bausher v. Ferraro, Com.Pl., 31 
Berks Co., 289, 53 York Leg.Rec. 
71 —^Kimmel v. Schwartz, Com.Pl., 
28 Brie Co. 32. 

g.C.—^A. M. Law & Co. v. Cleveland, 
173 S.R 638, 172 S.C. 200. 

Tenn.—^Dickson v. Davidson County, 
188 S.W.2d 114, 28 Tenn.App. 210. 
Tex.—Alpine Tel. Corp. v. McCall, 
Civ.App., 195 S.W. 2d 686, error re¬ 
fused no reversible error. 

70 C.J. p 669 note 62. 
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amined to bring out matter tending to overcome or 
rebut an impression or inference, resulting from the 
testimony given by him on direct examination, which 
is unfavorable to the cross-examining party.89 A 
party may be asked questions which tend to test 
or impeach his trustworthiness as a witness,^® ei¬ 
ther as to his accuracy,^ ^ correctness,^ ^ under¬ 
standing,^^ recollection,94 or means of judging.®^ 
Likewise, inquiry may be made into matters bearing 
on the reasonableness and probability of his testi- 


WITNESSES § 399 

mony,®® the hona fides of the action®’ or defense,®* 
or his bias®® or animus and plaintiff in an action 
ma y, on cross-examinatiOH, be required to st^e 
definitely what he claims to be his right under the 
state of facts disclosed by his pleadings and evi- 
dence.- 

The cross-examination ordinarily should not, 
however, be allowed to extend to matters which are 
collateral, irrelevant, or immaterial, or which throw 
no light on the issues,^ especially where they are 


89. Ala.— Bridgeforth v. Sharpe, 124 
So. 416, 220 Ala. 188. 

90. U.S.— McGlothan v. Pennsylva¬ 
nia R. Co., C.A.Pa., 170 P.2d 121. 

_^Peterson v. Jackson, 103 S.W. 

2d 640, 193 Ark. 880. 

Conn.— Doolittle v. Upson, 88 A.2d 
334, 138 Conn. 642. 

La.—^Young’s Heirs v. Veillon, App., 
192 So. 545. 

Mo.—Kidd V. Kidd, App.. 216 S.W. 

2d 942. 

N.J.—Hala V. Worthington, 31 A2d 
844, 130 N.J.Law 162. 

Ohio.—^Leeman v. Haggard. 83 N.B. 

2d 80, 83 Ohio App. 261. 

Pa.—^Lobnosky v. New York Under¬ 
writers Ins. Co., 20 A2d 824, 146 
Pa.Super. 38. 

Cross-examination to discredit or 
test reliability of witness gener¬ 
ally see infra §§ 483—488. 

91. Ohio.—^Lucente v. Philipedes, 
App., 68 N.E.2d 568. 

70 C.J. P 669 note 64. 

92. Ala.—South Brilliant Coal Co. v. 
McCollum, 76 So, 901, 200 Ala, 643. 

93. Mass.—Freeman v. 

130 N.B. 220, 238 Mass, 150. 

04 . Mo— Venditti v. St Louis Pub- 
^^ic^e^wice Co.. 240 S.W.2d 921. 362 

OWo.— Leeman v. Haggard, 83 N.E.2d 
80, 83 Ohio App. 261. 

70 C.J. P 669 note 67. 

95. Mass.—Freeman v. Freeman, 130 

N.E. 220, 238 Mass. 160. _ 

Mo.— Chenoweth v. Sutherland, 124 
S.W. 1065, 141 Mo.App. 272. 

96. Minn.— Miller v. Radke, 202 N. 
W. 821. 162 Minn. 202. 

yt._^Dutchbum v, Dutchbum, 116 A. 

228, 95 Vt 417. 

97. D.C.—^Tatum v. Townsend, Mun. 
App., 61 A.2d 478. 

Ill.—^Regan v. Keating, 42 N.E.2d 
122, 315 I11.APP. 130. 

Mont—Bingham v. National Bank 
of Montana, 72 P.2d 90, 105 Mont 
159. 113 ALi.R. 315. 

_ ^Bakst V. Brown, 107 N.Y.S.-d 

304, 279 App.Dlv. 12. 

70 C.J. P 669 note 70. 

98. Mass.— Freeman v. Freeman, 130 
N.B. 220, 238 Mass. 150. 

99- Mass.— Freeman V. Freeman, 
supra. 


Bias or interest of a party as b^ear- 1 
Ing on credibility see infra § 542. j 

1. Iow€L—Nolan v. Glynn, 142 N.W. ' 
1029, 163 Iowa 146, Ann.Cas.l916C 
559. 

2. Tex.—Robbins v. Wynne, Civ. 
App., 28 S.W.2d 225. reversed on 
other grounds, Com.App., 44 S.W.2d 
946. 

8. U.S.—Slnovich v. Erie R. Co., 
C.A.N.J., 230 P.2d 65 S—Anderson 
V. Sager, C.AS.D., 173 P.2d 794. 
Ala.— Robins Transfer Co. v. Lewis, 

74 So.2d 247, 261 Ala. 427. 

Killian v. Webber, 64 So.2d 634, 

36 Ala.App. 254. 

Ariz.—^Brown v. Karas, 237 P.2d 799, 

73 Ariz. 62. 

—Kutnyak v. Johnson, App., 294 
P.2d 46—^Kinley v. Alexander, 290 
F,2d 287. 137 C.A. 382—Miller v. 
Brown. 289 P.2d 672, 136 C.A2d 

763_^Brocke v. Naseath, 286 P.2d 

291, 134 C.A. 32—Paxton v. Ala¬ 
meda County, App., 259 P.2d 934-- 
Costa V. Regents of University of 
Cal,, 254 P.2d 85, 116 C.A2d 446— 
Mantonya v. Bratlie, 240 P.2d 667, 
109 C.A2d 244—Hill v. Hill. 187 
P.2d 28, 82 C,A2d 682—Schultz v. 
siissman, 45 P.2d 409, 7 C.A2d 
100 . . 

Conn.— Eamiello v. PIscitelli, 51 A. 

2d 912, 133 Conn. 360. 

Pel,—Teltsworth v. Kempski, 127 A 
2d 237. ^ 

p,C._Bogorad v. Kosberg, Mun.App., 

*81 A.2d 342. « ™ 

Qa.—Wilson v. Garrett 80 S.B.-d 
74 92 Ga.App. 820—^McCowen v. 

Aldred. 78 S.E.2d 66. 88 Ga.App. 
788 —^Morrow v. Johnston, 68 S.E. 
2d 906, 85 Ga,App. 261. 

Idaho.—Vancil v. Anderson, 227 P.2d 
74, 71 Idaho 95, 

ni—Wood V. Reck, 118 N.E.2d 442, 
2 Ill.App.2d 189—King v. Meeker, 
269 IlLApp. 57. 

lowJL—^Benson v. Williams, 3- N.W. 

2d 813, 239 Iowa 742. 

Kan.—^Flnke v. Lemle, 252 P.2d 869, 
173 Kan. 792. 

Ky.—Equitable Life Assur. Soc. of 
U. S. V. Preston, 70 S.W.2d 18, 253 
Ky. 469. 

Md._ ^Takoma Park Bank v. Abbott, 

19 A 2d 169, 179 Md. 249. certio- 
^ denied 62 S.Ct. 134, 314 U.S. 
672 86 LuEd. 638—Wlodarek v. 

Thrift, 13 A2d 774, 178 Md. 463. 
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Mass.—Hagerty v. Tyler, 4 N.B.2d 
463. 295 Mass. 581. 

Miss.—^Arnold v. Reece, 92 So.2d 237. 
Mo.—Huffman v. Terminal R. Ass'n 
of St Louis, 281 S.W.2d 863— 
Kunz V, Munzlinger. 242 S.W.2d 
536—Wiener v. Mutual Life Ins. 
Co. of New York, 179 S.W.2d 89, 
352 Mo. 673—Schroeder v. Raw¬ 
lings. 127 S.W.2d 678, 344 Mo. 630. 

Miller v. Gotsman, App., 253 S. 
W2d 407—0*Shaughnessy v. Rog¬ 
ers. App., 202 S.W.2d 92 —Adams 
V. Carlo, App., 101 S.W.2d 753. 
Mont.—Vonault v. O’Rourke, 33 P.2d 
535. 


—^Liberator! v. Yellow Cab Co. 
of Philadelphia, 114 A2d 469, 35 
N.J.Super. 470—Cusano v. Cusano, 

88 A2d 342, 19 N.J.Super. 255— 
Wilson V. Coca Cola Bottling Co. 
of N. Y., 65 A 2d 630, 3 N.J.Super. 
102 . 

Manclno v. Urbaniak, 200 A 4S3, 
120 N.J.Law 424. 

Ohio.—^Rospert v. Old Port Mills, 78 
N.E.2d 909, 81 Ohio App. 241. 

Okl.—^Kirkpatrick v. Hollingsworth, 
249 P.2d 434, 207 Okl. 292. 

Pa.—Caskie v. Coca-Cola Bottling 
Co., 96 A2d 901. 373 Pa. 614—Nes¬ 
tor V. George, 46 A.2d 469, 354 Pa. 
19. 

Klein v. Weissberg, 174 A 636, 
114 Pa.Super. 569—Keiter v. Mil¬ 
ler, 170 A 364, 111 Pa.Super. 594. 

Commonwealth v. Frasco, Quar. 
Sess., 6 ChestCo. 60. 

R,I.—Gallagher v. Polgnies, 90 A2d 
413, 79 R.I. 423—^White v. Alexion, 
87 A2d 853, 79 R.I. 297—Cecca v. 
Marotto, 87 A.2d 421, 79 R-I. 246. 
Tex.—^Armstrong Tire & Rubber Co. 
V. Shearer, Civ.App.. 290 S.W’’.2d 
294, error refused no reversible er¬ 
ror—^Johnson v. Johnson, Civ.App., 
272 S.W.2d 939, refused no reversi¬ 
ble error—Ullrich v. Schramm, 
Civ.App., 64 S.W.2d 1041. 
y^^Berard v. Dolan, 100 A2d 581, 
118 Vt 116. 

Wash.— Gaffney v. Scott Pub. Co., 
248 P.2d 390, 41 Wash.2d 191, cer¬ 
tiorari denied Scott Pub. Co. 
Gaffney, 73 S.Ct 1131. 345 U. 
992, 97 L.Ed. 1400. 

Wis.—In re Rieman's Estate, 76 N. 

W.2d 664, 272 Wis. 378. 

70 C.J. P 669 note 74. 
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§ 399 WITNESSES 

calculated to prejudice the party testifying in the 
eyes of the jury> Where the relevancy of a ques¬ 
tion asked him on cross-examination is not made to 
appear, the admission or exclusion of the evidence 
is in the discretion of the court.^ On cross-exami¬ 
nation of a defendant who has pleaded the statute 
of limitations, plaintiff has no right to ask ques¬ 
tions attempting to persuade him to withdraw such 
plea.6 

Further particulars or full disclosure. Where he 
has referred in his direct examination to a particular 
matter or transaction, a party may be required on 
cross-examination to give further particulars about 
it,^ or to disclose the entire transaction,^ although 
it is derogatory to himand where he has testified 
to part of a conversation he may be required to give 
the whole thereof.^® Also, a party, who on cross- 
examination discloses a new fact relevant to a mat¬ 
ter concerning which he has theretofore testified, 
may properly be asked why he did not mention it 
on his direct examination.^^ 


Matters inconsistent with testimony or pleadings. 
A party may be cross-examined to bring out matters, 
even though they may be collateral, which are in¬ 
consistent with the testimony given by him on 
his direct examination,^^ or with matter alleged in 
his pleadings, or which tend to show its improba¬ 
bility Also, he may be cross-examined in or¬ 
der to show the reasonableness of the contentions of 
the examining party^S qj- to contradict the evidence 
of a witness testifying in his behalf.^® It may be 
shown that the party testified differently at a 
former trial or hearing,17 although it is improper to 
ask him whether the testimony then given was un- 
true.i8 It is proper to call for explanations of in¬ 
consistencies or discrepancies between the pleadings 
and evidence of a party on direct examination;!^ 
but it has been held not permissible to bring out dis¬ 
crepancies between his testimony and the contents 
of a notice filed by him.^® 

Opinion or state of mind, A party should not be 
cross-examined as to his opinion or state of 
mind^i except where directly in issuse,^^ and he 


Cross-examination as to collateral, 
Irrelevant, or immaterial matters 
in general see supra § 386. 
CfOaLcltutiveuess of response to ooU 
lateral question 

Party cross-examining on a collat¬ 
eral matter was bound by responses 
of adversary and could not offer tes¬ 
timony to contradict such responses. 
D.C.—Howser v. Pearson, D.C., 95 F. 
Supp. 936. 

Wash.—Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128. 

4. Ill.—^N’ichols V. Blue Ribbon 

Brew Distributing Co., 47 N.E.2d 
386, 318 IlLApp. 229. I 

Mo.—^Adams v. Carlo, App., 101 S. j 
W.2d 753. 

Ohio.—^Plas V. Holmes Const. Co., 104 
N.E.2d 689, 157 Ohio St. 95. 

Pa.—Miskovich v. Firemen’s Ins. Co. 
of Newark, N. X, 6 A.2d 628, 135 
Pa. Super. 339—^Keiter v. Miller, 
170 A. 364, 111 Pa.Super. 594. 

70 C.J. p 670 note 75. 

5. Mass.—^First Nat. Bank v. 

Groves, 168 N.E. 785, 269 Mass. 
161. 

Nev.—^Thompson v. Thompson, 247 
P. 645, 49 Nev. 375, 47 A.L.R 569. 

6 . Miss.—Holmes Bros. v. Deer, 70 
So. 826, 110 Miss. 65. 

7. Ill.—^People V. Dubin, 10 N.B.2d 
809, 367 Ill. 229. 

70 C.J. p 670 note 78. 

& Ala.-—Floyd v. Pugh, 77 So. 323, 
201 Ala. 29. 

9 . Mich.—Mtynarczyk v. Zyskowski, 
167 N.W. 666 , 191 Mich. 213. 

10 . Iowa.—First State Bank of Riv¬ 
erside V. Tobin, 216 N.W. 767, 204 
Iowa 456. 


Va.—Fielding v. Robertson, 126 S.B. 
231, 141 Va. 123. 

11. Mass.—Gardner v. Renton, 168 
N.B. 802, 269 Mass. 246. 

12. D.C.—Watwood v. Potomac 
Chemical Co., Mun.App., 42 A.2d 
728. 

Cal,—^Bennett v. Superior Court in 
and for San Diego County, 166 P.2d 
318, 73 C.A.2d 203—Lafrenz v. 

Stoddard, 122 P.2d 374, 50 C.A.2d 

1 . 

—Carter v. Ray, 28 S.E.2d 361, 
70 GcuApp. 419. 

Idaho.—Giraney v. Oregon Short 
Line R. Co., 33 P,2a 369, 64 Idaho 
635. 

Mich,—Cebulak v. Lewis, 33 N.W.2d 
21, 320 Mich. 710, 6 A,L.R.2d 186 
—Socony Vacuum Oil Co. v. Mar¬ 
vin, 21 N.W.2d 841, 313 Mich. 628. 
Mo.—^Harrington v. National Out¬ 
door Advertising Co., 196 S.W.2d 
786, 355 Mo. 524. 

Kidd V. Kidd, App., 216 S.W.2d 
942. 

Neb,—^Zimmerman v. Lindblad, 48 N. 

W.2d 416, 154 Neb. 463. 

Ohio,—Prok V. City of Cleveland, 
App., 102 N.E.2d 253. 

Okl.—^Price v. Rogers, 209 P.2d 683, 
201 Okl. 678, 

Wash,—O’Neil v. Cramp ton, 140 P. 

2d 308, 18 Waah.2d 579. 

Wyo.—Cassas v. Cassas, 276 P.2d 
456, 73 Wyo. 147. 

70 C.J. p 671 note 86 . 

Testimony oontraiy to known fact 
Where an adversary witness tes¬ 
tifies contrary to known fact, cross¬ 
examiner may proceed to establish 
the contradiction, reconcile apparent 
inconsistency or force retraction, 
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but may not leave matter dormant 
and thereafter make such facts the 
basis for new trial on theory that it 
constitutes newly discovered evi¬ 
dence. 

Del.—^Kennedy v. Emerald Coal & 
Coke Co., 42 A.2d 398. 28 Del.Ch. 
405, certiorari denied 65 S.Ct. 1017. 
324 tJ.S. 872, 89 L.Ed. 1426. 

13. Cal.—^Blanc v. Connor, 141 P. 
217, 167 C. 719. 

Md.—^Penrose v. Canton Nat. Bank 
of Canton, 127 A. 852, 147 Md. 200. 

14. Conn.—Carrano v. Hutt, 105 A. 
323, 93 Conn. 106. 

70 C.J. p 671 note 87. 

15. Ala.—^Moore v. Orr & Killcrease. 
106 So. 871, 214 Ala. 181. 

16. Ala.—Jones v. Journey, 56 So. 
850, 2 Ala.App. 488. 

17. Ala. — ^Massey v. Pentecost, 90 
So. 866, 206 Ala. 411. 

Hi.—Green v. Jennings, 184 Ill.App. 
340. 

18. Mich,—Scott V. Dow, 127 N.W. 
712, 162 Mich. 636.' 

19. N.T.—Hare v. Mahony, 14 N.Y. 
S. 81, 60 Hun 676—Chellis v. Chap¬ 
man, 7 N.T.S. 78, 62 Hun 613. 

20 . Mont—^Norman v. Corbley, 79 
P. 1069, 32 Mont 196. 

21. Cal.—Citron v. Franklin, 142 P. 
2d 16, 23 C.2d 47. 

N.H.—Connell v. State Oil Co„ 40 A. 

2d 743, 93 N.H. 244. 

70 C.J. p 671 note 94. 

22 . D.C.—Washington Times Co. v. 
Bonner, 86 F.2d 836, 66 App.D.C. 
280, 110 A.li.R. 393. 

Utah.—^Evans V. Gaisford, 247 P.2d 
431. 
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should not be required to express an opinion as to 
the truth or falsity of testimony contradicting him,23 
■or be asked whether answers given by him to inter¬ 
rogatories theretofore propounded by the cross-ex¬ 
amining party are true,^^ since questions of truth 
and falsity are for the jury to determine.25 

Fraud or false representations. Where fraud is in 
issue, great latitude should be allowed the party 
undertaking to establish the fraud in the cross-ex¬ 
amination of the party charged therewith.26 A par¬ 
ty charged with having made false representations 
may be cross-examined as to facts contrary to, or 
inconsistent with, the representations and a 
party who charges that false representations were 
made by his adversary may be cross-examined about 
themes in order to disprove the claim of fraud.29 

Writings. A litigant may be cross-examined gen¬ 
erally as to any writing which is relevant to the 
issues being tried,provided it is first exhibited to 


him ;3l and cross-examination as to the contents 
of a writing is proper where undertaken for the 
purpose of affecting the party’s trustworthiness 
as a witness,22 to determine the weight to be ac¬ 
corded his testimony,33 or to refresh his recollec- 
tion.34 So, he may be cross-examined as to a 
writing concerning which he has testified on direct 
examination,35 although it is not in evidence,3® 
especially where the writing is inconsistent with 
such testimony.37 

On the other hand, a party should not ordinarily 
be cross-examined about a writing which has been 
excluded from evidence33 or withdrawn by the party 
who offered it,33 and, where an instrument in¬ 
troduced in evidence by a party is claimed by his 
adversary’ to have been part of a single transaction 
involving another instrument, the former may be 
cross-examined concerning the execution of such 
other instrument.** 0 Cross-examination of a party 


Oreat iadulgreiLGe sliotad Im allow¬ 
ed in cross-examining plaintiff to 
save defendant from being left help¬ 
less against plaintiff's testimony as 
to plaintiff’s state of mind. 

N.Y.—O’Hara v. Derschug, 272 N.T.S. 

189, 241 App-Dlv. 513. 

23- Tex.—^Temple v. Duran, Civ. 
App., 121 S.W. 253. 

24. Mass.—Vaughn v. Robbins, 149 
N.E. 677, 254 Mass. 85, 41 A.L.R. 
1488. 

25. Mass.— Vaughn v. Robbins, su¬ 
pra. 

26w Ala.—^Johnson v. Day, 160 So. 
340, 230 Ala. 165. 

Cal.—^Lannan v. Garrett, 73 P.2d 620, 
23 C.A.2d 367. 

Minn.—^Zuber v. Northern Pac. Ry. 
Co.. 74 N.W.2d 641—General Un¬ 
derwriters V. Kline, 46 N.W.2d 794, 
233 Minn. 345. 

Mo.—^Plrst Nat, Bank v. Vogt, 126 
S.W.2d 199, 344 Mo. 284. 

Kearns v. Sparks, App., 260 S. 
W.2d 853. 

Pa.—Lightcap v. Keaggy, 134 A. 347, 
128 Pa.Super. 348. 

70 C.J. p 671 note 1. 
Cross-ezamiaatloiL held irrelavaat 
In suit for cancellation of deed for 
fraud, court properly refused to al¬ 
low cross-examination of defendant 
with reference to a similar transac¬ 
tion with a third person. 

Ga.—Quinton v. Peck, 24 S.E.2d 36, 
195 Ga. 299. 

27. N.Y,—Melita v. Globe & Rut¬ 
gers Pire Ins. Co., 180 N.Y.S. 660, 
190 App.Div. 778. 

28. Cal.—Fisher v. Brotherton, 265 
P. 854, 82 C.A. 632. 

29. N.Y.—O’Hara v. Derschug, 272 
N.Y.S. 189, 241 App.Dlv. 513. 


30. U.S.—Greenwood v. Greenwood, 
D.CPa., 146 F.Supp. 663. 

Cal.—Price v. Price. 163 P.2d 501, 
71 C.A2d 734. 

Ga.—Williams v. Smith, 31 S.E.2d 
873, 71 Ga.App. 632—Head v. John 
Deere Plow Co., 30 S.B.2d 662, 71 
Ga.App. 276. 

Idaho.—^Fairbanks v. Fairbanks, 80 
P.2d 17, 69 Idaho 1. 

IlL—Blanchard v. Lewis, 103 N.E.2d 
183, 345 IlLApp. 246, reversed on 
other grounds 112 N.B.2d 167, 414 
HI. 515. 

Iowa.—Bash v. Hade, 62 N.W.2d 180, 
245 Iowa 332. 

Kan, —^Demaree v. Boardman, 168 P. 

2d 411, 160 Kan. 438. 

Mo.—Utlaut V. Glick Real Estate 
Co., 246 S.W.2d 760. 

N.H.—Dubreull v. Dubreuil, 34 A.2d 
305. 93 N.H. 14. 

Ohio.—^Richland Builders v. Thome, 
100 N.B.2d 433, 88 Ohio App. 520. 
Wash.—Shandrow v. City of Tacoma, 
73 P.2d 733, 192 Wash. 329. 

SQxroTUidliig droiunstaaoati 
In action under guest statute for 
injuries sustained in collision, where | 
attorney for defendant motorist at- 
I tempted to cross-examine one of 
plaintiffs on a statement written In 
German which had been propounded 
by insurance adjuster to defendant 
following the accident and had been 
passed on by defendant in German to 
plaintiff, whose answers in German 
were transcribed by defendant, jury 
was entitled to know the surround¬ 
ing circumstances under which the 
statement was secured from plain¬ 
tiff. 

Va.—Solterer v. Kiss, 70 S.JBL2d 329, 
193 Va. 695. 

31. Conn,—^Morford ▼. Peck, 46 
Conn. 380. 


aa:iiiiite8 of meethig 
Refusal of trial court to allow 
cross-examination of defendant con¬ 
cerning his recollection of contents 
of minutes of meeting of trust com¬ 
pany's board of directors, of which 
he was member, without having min¬ 
utes before him, was not error. 

U.S.—Twachtman v. Connelly, C.C.A. 
Ohio, 106 P.2d 501. 

32. Kan.—Mitchell v. I>awson, 191 
P.2d 913, 164 Kan. 630. 

33. Kan.—Mitchell v. Dawson, su¬ 
pra. 

34. N.J. —^Marti v. Standard Fire 
Ins. Co., 23 A.2d 576, 127 N.J.Iiaw 
591. 

35. Iowa.—Dioptron Co. v. Dimmltt, 
62 N.W.2d 749, 245 Iowa 450- 

Mo.—Caldwell v. Barnsdall Refining 
Corp., App., 135 S.W.2d 1105—Mar¬ 
tin V. Connor, 128 S.W.2d 309, 233 
Mo. App. 1024. 

N.Y.—Miller v. City of New York, 
145 N.Y.S.2d 295, 286 App.Div. 

1033. 

36. Cal.—Craghill v. Ford, 16 P.2d 
343, 127 aA. 661. 

Conn.—Fine v, Moomjlan, 158 A. 241, 
114 Conn. 226. 

37. Mich.—^Paul v. Paul’s Estate, 
286 N.W. 680, 289 Mich. 452. 

Tex.—^Barber v. Coleman, Civ.App., 
173 S.W.2d 660. error dismissed. 
88. Mo.—Johnson v. Johnson, App., 
56 S.W.2d 1069. 

N.Y.—^Philipp V. Shaw, 116 N.Y.S.2d 
889, 280 App.Dlv. 999. 

Tex.—^Southwestern Greyhound 

Lines v. Dickson, CivA.pp., 219 S. 
W.2d 592. 

39. Cal.—Weintraub v. Soronow, 1 
P.2d 28, 115 C.A. 146. 

40. Or,—Oregon Motor Co. v. Car¬ 
ter, 261 P. 691, 123 Or. 215. 
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as to whether he has made changes in a writing in 
evidence is permissible and, where he has identi¬ 
fied or offered purported records of a transaction, 
he may be cross-examined as to the manner in 
which, and the persons by whom the records were 
made.^2 Where a party has put in evidence a 
memorandum or other writing claimed to have been 
made by himself, he may be required to write down 
similar matter for the sake of comparing the hand- 


98 C.J.S. 

Application of rules. Under the foregoing rules, 
the cross-examination of a party on particular mat¬ 
ters has been held proper or permissible in actions 
for or involving bills and notes,« contracts,*" do¬ 
mestic relations,*® insurance policies,*^ or personal 
injuries,** and in other particular actions.*® On 
the other hand, cross-examination has been held 
improper under all the circumstances in various ac¬ 
tions,®® including those on contract,®^ or for per- 


writing.*® 

41. Ala.—Hardegree v. Riley, 122 
So. 814, 219 Ala. 607. 

42. Iowa.—GUassman v. COiloago, R 
I. & P. Ry. Co., 147 N.W. 7B7, 166 
Iowa 254. 

43. Iowa.—Jacobs v. Vanderwicken, 
218 N.W. 147. 

44 . Ala.—Bank of Loretto v. Bobo, 

67 So.2d 77, certiorari denied 67 So. 
2d 90. 269 Ala. 374, 37 Ala. 139. 

Ga.—Calhoun v. Williamson, 174 S.B. 

806, 49 Ga.App. 229. 

Idaho.—Lyon v. Melgard, 163 P.2d 
1019, 66 Idaho 699. 

Mo.—Pioneer Const. Co. v. Schmidt, 
192 S.W.2d 869. 

Tex.—^Ross V. Cook, Civ.App., 161 S. 

W.2d 854, error refused. 

Joint oblijatioxL 

In action by bank on note which 
was on its face Joint obligation of 
husband and wife but which wife 
claimed to have signed merely as 
surety, bank could show that many 
checks on account were in payment 
of wife’s obligations, even though 
some checks were dated prior to par¬ 
ticular loan, and that wife owned 
real estate and husband none, and 
bank could cross-examine husband 
as to insurance agency under whose 
name he carried second account. 

Ala.—Smith v. American Nat. Bank, 
156 So. 856, 229 Ala. 303. 

45 . Cal.—^Pellner v. Steinbaum, 282 
P.2d 584, 132 C.A.2d 509. 

Ohio.—^Meyer v. Renner Co., App., 
109 N.E.2d 573. 

Tex.—Ross & Sensibaugh v. McLel- 
land, Civ.App., 262 S.W.2d 206, re¬ 
fused no reversible error. 

46. Ala,—Taylor v. Taylor, 37 So.2d 
645, 261 Ala. 374. 

Tex.—Cast el 0 v. Castelo, Civ. App., 
89 S.W.2d 1033, error dismissed. 

Other woman 

In divorce action by wife who | 
charged husband with associating 
with another woman on whom wife 
had endeavored to have a subpoena 
served, question asked by wife’s 
counsel of husband as to whether 
he intended to produce the other 
woman as a witness, was not im¬ 
proper. 

Conn.—^French v. French, 66 A.2d 
714, 136 Conn. 642. 

47. U.S.—‘Taylor v. U. S., C.C.A.Ala., 
71 F.2d 76. 


Ala.—Sovereign Camp, W. O. W., 
Moore, 186 So. 123, 237 Ala. 156. 

Other policies 

In action for damages for breach 
of insurance contract, where bene¬ 
ficiary was confused with respect to 
name of agent who had refused to 
take premiums and had told her that 
policy was canceled, trial judge im¬ 
properly refused to permit insurer's 
counsel to cross-examine beneficiary 
In relation to policies held with oth¬ 
er insurers, one of which had offices 
In same building with, and adjacent 
to, defendant's offices. 

S.C.—Peay v. Durham Life Ins. Co., 
f 193 S.B. 199, 186 S.C. 78. 

48 , xJ.S.—O'Shea v. Jewel Tea Co., 
C.A.I11., 233 P.2d 530. 

Ariz.—^Bruno v. San Xavier Rock & 
Sand Co., 263 P.2d 308, 76 Ariz. 
260. 

Cal.—Bennett v. Chandler, 126 P.2d 
173, 62 C.A.2d 265. 

Ga.—Brock v. Cato, 42 S.E.2d 174, 
76 Ga.App. 79. 

N.H,—Roy V. Chalifoux, 63 A.2d 226, 
96 N.H. 321. 

Najjar v. Horovitz* 172 A. 265, 
64 R.I. 224. 

Tex.—^Houston v. Shaw Transports 
Co., Civ.App., 296 S.W.2d 631— 
Texas & N. O. R. Co. v. Barham, 
Civ.App., 204 S.W.2d 205. 

Wash,—Rutger v. Walken, 143 P.2d 
866, 19 Wash,2d 681. | 

lhto3doatlo2L 

In automobile accident case, where 
defendant's case was based to some 
extent on the theory that plaintiff 
was Intoxicated, cross-examination 
of plaintiff as to the location of vari¬ 
ous liquor stores in the locality trav¬ 
ersed by him on the night of the ac¬ 
cident was proper. 

Ga.—Caldwell v. Brown, 57 S.E.2d 
618, 80 Ga.App. 858. 

49 , U.S.—Weiss v. Johnson, C.A.N. 

T., 206 F.2d 360, certiorari denied 
74 S.Ct. 310, 346 U.S. 924, 98 L.Ed. 
417. 

Ala.—White V. White, 34 So.2d 182. 
33 Ala,App. 403—^May v. Lewis, 
184 So. 203, 28 Ala.App. 830, cer¬ 
tiorari denied 184 So. 204, 236 Ala. 
584. 

Ark.—^Browne v. Dugan, 74 S.W.2d 
640, 189 Ark. 551. 

Cal.—Pece v. Tama Trading Co., 70 
1 P.2d 662, 22 C.A.2d 219—Stuart v. 

182 


Preston, 38 P.2d 155, 2 C.A.2d 310. 
rehearing denied 39 P.2d 441, 2 C. 
A.2d 310. 

Colo.—Harden v. Beckwith, 206 P.2d 
781, 119 Colo. 538. 

D.C.—Sidur v. Thall, Mun.App., 31 
A 2d 873. 

Ga.—Carroll v. Hill, 66 S.E.2d 821. 
80 Ga.App. 676—Smith v. Davis, 
46 S.E.2d 237, 76 Ga.App. 154— 
Richter v. Atlantic Co., 16 S.B.2d 
259, 66 Ga.App. 605—Brown v. Wil¬ 
son, 189 S.B. 860, 55 Ga.App. 262. 
Ill.—Tulupan v. Sauer, 63 N.B.2d 
306, 321 I11.APP. 627. 

Kan.—Kelly v. Meyer, 134 P.2d 658, 
156 Kan. 429. 

N.J.—Cook V. Soden, 171 A. 658, 12 
N.J.Misc. 337. 

Ohio,—McLaughlin v. Massachusetts 
Indem. Ins. Co.. 84 N.E.2d 114, 85 
Ohio App. 611. 

Okl.—Lubell v. King, 216 P.2d 325, 
202 Okl. 517—Lawson v. Stem- 
mons, 185 P.2d 940, 199 Okl. 335. 

Pa.—Berger v. Public Parking Au¬ 
thority of Pittsburgh, 109 A. 2d 
709, 380 Pa. 19—Lutz v. Allegheny 
County, 195 A. 1, 327 Pa. 687. 

S.C.—Charles v. Texas Co., 18 S.B. 

2d 719, 199 S.C. 156. 

70 C.J. p 672 note 14. 

50 . U.S.—^Maryland Casualty Co. v. 

Dunlap, C.C.A.Mass., 68 P.2d 289. 
Ark.—Union Motor Co. v. Tait, 276 
S.W.2d 690, 224 Ark. 807. 

Cal.—^Harris v. National Union of 
Marine Cooks & Stewards, 254 P. 
2d 673, 116 C.A.2d 769—^Bruce v. 
Bruce, 200 P.2d 654, 89 C.A.2d 210. 
Iowa.—^Maland v. Tesdall, 6 N.W.2d 
327, 232 Iowa 959. 

Md.—Tri-City Freight Lines Corpo¬ 
ration V. Yeatts, 181 A. 388, 169 
Md. 699. 

Mich.—^Wayne Probate Judge, for 
Use and Benefit of Voss, v. Bud- 
nick, 263 N.W, 270, 266 Mich. 209. 
N.Y.—Lizzo v. O’Connor, 145 N.T.S. 

2d 101, 286 App.Div. 1021. 

Utah.—^Perkes v. Utah Idaho Milk 
Co., 39 P.2d 308, 86 Utah 217. 

Wis.—Hoffman v. Hoffman, 71 N.W. 

2d 401, 270 Wls. 357. 

70 C.J. p 673 note 16. 

Bl. S.C.— P o r t e r-Constructors v. 

Dixon Motor Service Co., 172 S.B. 
419, 171 S.C. 396. 

DlssolatloiL of partsLershlp 

In action for amount agreed to> 


V. 
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sonal injuries.^2 

b. Oross-Ezanunation of Plaintiff on Matters 
of Defense 

Plaintiff In a civil action may not ht cross-examined 
generally, on the presentation of his case, with reference 
to matters of defense; but the court may, in its discre¬ 
tion, permit such cross-examination. 

On the cross-examination of plaintiff in a civil 
action or proceeding, during the presentation of 
his case in chief, it is ordinarily not proper to ques¬ 
tion him for the sake of bringing out evidence in 
support of the defense, or defendant’s case,®^ or 
to offer in evidence exhibits^^ or writings^s which 
are part of defendant’s case, those being matters 
which should be deferred until the time comes, in 
the orderly course of procedure, for the presentation 
of defendant’s evidence; but the court may, in its 
discretion, permit such cross-examination.^^ Memo¬ 
randa or other writings with respect to which plain¬ 
tiff is properly cross-examined may, however, be 
introduced in evidence as part of the cross-examina¬ 
tion and plaintiff may be asked, on cross-exami¬ 
nation, to identify exhibits intended to be offered 
in evidence by defendant in support of his defense, 
notwithstanding they may not be immediately in- 
troduced.58 Moreover, where plaintiff on his direct 
examination has voluntarily testified to particular 


matters for the sake of rebutting anticipated de¬ 
fenses, he may be cross-examined with respect there¬ 
to, notwithstanding the questions asked on cross- 
examination relate to facts which are part of the 
case of defendant.®® 

The rule that plaintiff should not be cross-ex¬ 
amined, during the presentation of his case, to 
bring out matter of defense does not apply to mat¬ 
ter which relieves defendant from the need of mak¬ 
ing a defense, by showing that plaintiff has no cause 
of action, and such matter may properly be brought 
out on cross-examination.®® 

I 400 . - Party Called as Witness by Ad¬ 

versary 

The cross-examination of a party called as a witness 
by his adversary is generally limited to matters relating 
to those raised on his direct examination. 

The cross-examination of a party tvho has been 
called as a witness by the adverse party is governed 
by general rules relating to cross-examination of 
witnesses.®^ Although the scope of such cross-ex¬ 
amination is a matter for the discretion of the trial 
court,®^ an adverse party witness may be cross- 
examined generally as to all matters relating to 
which he has been interrogated on direct examina¬ 
tion,®® but the witness may be thus cross-ex- 


be paid plaintiff by defendant in set¬ 
tlement of their partnership affairs 
after dissolution of partnership, de¬ 
nying* cross-examination of plaintiff 
as to why he had defendant sign dis¬ 
solution agreement if it was simply 
agreement for sale of plaintiff’s in¬ 
terest in partnership business to 
third party was not error. 

N.M.—Lillibridge v. Coulter, 192 P. 
2d 315, 52 N.M. 105. 

52 . Cal.—^Hickenbottom v. Jeppesen, 
300 P.2d 689, 144 C.A.2d 115— 
Boyes V. Evans, 58 P.2d 922, 14 C. 
A.2d 472. 

Ill.—Suppe V. Saho, 36 N.B.2d 603, 
311 Ill-App. 459. 

Iowa.—Bachelder v. Woodside, 9 N. 

W.2d 464, 233 Iowa 967. 

Mo.—Gardner v. St. Louis Union 
Trust Co., 85 S.W.2d 86. 

Kieffer v. Bragdon, App., 278 S. 
W.2d 10. 

N.J.—Sothern v. Vandyke, 174 A. 877, 
114 N.J.Law 1. 

Pa.—^Littman v. Bell Telephone Co. 
of Pennsylvania, 172 A, 687, 316 
Pa. 370. 

Knowledge of statute 

In automobile accident case, al¬ 
lowing cross-examination of defend¬ 
ant concerning his knowledge of stat¬ 
ute creating presumption, for pur¬ 
poses of criminal prosecutions, that a 
driver with more than fifteen per 
cent alcohol in his blood is under 


influence of intoxicating liquors was 
error. 

Ariz.—^Mattingly v. BIsenberg, 286 P. 
2d 174, 79 Ariz. 135. 

53. Idaho.—Glraney v. Oregon Short 
Line R. Co,. 33 P.2d 359, 54 Idaho 
535. 

Mont.—^McGafflck v. Leigland, 303 P. 
2d 247, 

N.D.—^Mevorah v. Goodman, 57 N.VT. 
2d 600, 79 N.V, 443. 

Pa,—Conley v. Mervis, 188 A. 350, 
324 Pa. 577, 108 A.L.R. 160. 

Mlskovich V. Firemen’s Ins. Co. 
of Newark, N. J.. 5 A.2d 628, 135 
Pa.Super. 339. 

I Wash,—Wilder v. Nolte, 79 P.2d 682, 
195 Wash. 1. ’ 

70 C.J. p 673 note 17. 

54. N.D,—Leistikow v. Zuelsdorf, 
122 N.W. 340, 18 N.I>. 511. 

55. Cal,—^Kohn v. Crocker First Nat. 
Bank of San Francisco, 70 P.2d 
989, 22 C.A.2d 246. 

Miss.—Hunt v. Sherrill, 16 So. 2d 
426, 195 Miss. 688. 

55 . Or.—Corpus Juris cited in Mo¬ 
gul Transp. Co. v. Larlson, 181 P.2d 
139, 144, 181 Or. 252. 

Wash.—Grist v. Schoenburg, 197 P. 

35, 116 Wash. 335. 

3>lsor6tion held not abused 
N.D.—^Mevorah v. Goodman, 67 N.W. 
2d 600, 79 N.D. 443. 

183 


57. Mass.—^Morrin v. Manning, 91 
N.E. 308, 205 Mass. 205. 

58. Ill.—^Lehman v. Lehman, 178 N. 
E. 165, 345 Ill. 539. 

59. Ind.—Louisville & N. Ry. & 
Lighting Co. v. Beck, 145 N.E. 886. 
147 N.E. 776, 196 Ind. 238. 

N.Y.—Robinson v. Campbell, 193 N.Y. 
S. 408, 200 App.Div. 614. 

60. Pa.—^Albrecht v. Erie City, 109 
A. 153, 265 Pa. 453. 

70 C.J. p 674 note 25, 

6L Ariz.—^Podol v. Jacobs, 173 P.2d 
768, 65 Ariz. 50—^Tucker v. Reil, 77 
P.2d 203, 51 Ariz. 357. 

; Pa.—^Kline v. Kachmar, 61 A-2d 825, 
j 360 Pa. 396. 

Cross-examination by own counsel 
of party called as witness by ad¬ 
versary In general see supra § 
369. 

62. U.S.—^Magnolia Petroleum Co. v. 
Powell, C.A.OkL, 204 P.2d 253. 

Ijizultation of Gross-examination held 
abuse of disoretion 
Pa.—Conley v. Mervis, 188 A. 350, 
324 Pa. 577, 108 A.L.R. 160. 

63. Cal.—Schubkegel v. Gordino, 133 
P.2d 476. 66 C.A.2d 667, 

Conn.—^Hathaway v. Bornmann, 77 A. 
2d 91, 137 Conn. 322—^Reynolds v. 
Vroom, 42 A.2d 336, 132 Conn. 53. 
Ill. —Johnson v, McKnight, 39 N.B.2d 
700, 313 IllA-PP. 260—^Valant v. 
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amined only to that extent.®^ He may properly, 
on cross-examination by his own counsel, be given 
an opportunity to explain or correct the testimony 
given by him under the examination by his ad¬ 
versary, to disclose further particulars about any 
matter or transaction concerning which he was so 
examined,®® or to bring out the whole of such trans¬ 
action.®*^ However, a defendant called by plain¬ 
tiff as a witness may not be cross-examined at that 
stage of the trial as to matters designed to introduce 
the former’s defense.®® 

§ 401, -Persons Concerned in Criminal 

Prosecution 

a. Accused 

b. Accomplice or codefendant 

c. Other witnesses 

a. Accused 

(1) In general 

(2) Prior offenses, accusations, or con¬ 

victions 

(3) Matters inconsistent with direct tes¬ 

timony 
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(4) Further particulars, or full disclo-^ 

sure 

(5) Character or reputation 

(6) Writings 

(7) Statements, admissions, and confes¬ 

sions 

(8) Collateral, irrelevant, and immaterial 

matters 

(9) Application of rules in particular 

prosecutions 

(1) In General 

Cross-examination of accused In a criminal prosecu¬ 
tion is subject to the same rules as apply to the testimony 
of other witnesses, and wide latitude is allowed in such- 
cross-examination so as to permit examination as to any 
matters pertinent to the issues in the case, or any matter 
concerning which accused has testified, or to which he 
has referred, on his direct examination. 

Accused in a criminal prosecution who testifies in 
his own behalf is subject to cross-examination, as 
discussed supra § 369, and broadly speaking the 
scope of such examination is governed by the same 
rules as apply to the testimony of any other wit¬ 
ness,®® although as a general principle, wide latitude 


Metropolitan Life Ins. Co., 38 N.B. 
2d 369. 312 Ill.App. 262. 

Mass.—Hartnett v. Goddard, 57 N.B. 
677, 176 Mass. 326. 

Pa.—Kline v. Kachmar, 61 A.2d 826, 
360 Pa. 396—Peters v. Shear, 41 A. 
2d 556, 351 Pa, 521. 

Leonard v. American Stores Co., 
198 A. 524, 131 Pa.Super. 14. 

30 C.J. P 1088 note 62. 
Cross-ezaanlnatioxL of co-party 

(1) Where administratrix, in ac¬ 
tion against two motorists involved 
in collision to recover for death of 
occupant of one of the automobiles, 
called as an adverse witness that mo¬ 
torist in whose automobile the de¬ 
ceased occupant had been riding and 
questioned motorist concerning a 
statement which was given by him 
in' hospital, and which contradicted 
statements made by such motorist 
at the trial, the second motorist 
should have been permitted to cross- 
examine the first motorist as an ad¬ 
verse witness concerning statement 
made at hospital. 

Ill.—Cascio V. Bishop Sewer & Wa¬ 
ter Co., 119 N.E.2d 531, 2 IUA.pp.2d 
378. 

(2) Where plaintiff In opening 
case called codefendant as an adverse 
party for examination and concluded 
his cross-examination, denying de¬ 
fense counsel the right to interrogate 
codefendant at that time on matters 
pertinent to cross-examination and 
to issues was error notwithstanding 
right was reserved to defendants to 
interrogate on such matters in pre¬ 
senting their defense. 


Ariz.—^Podol V. Jacobs, 173 P.2d 768, 
65 Ariz. 50. 

64. Ill.—Cascio V. Bishop Sewer & 
Water Co.. 119 N.B.2d B31, 2 III. 
App.2d 378—La Prise v. Carr-Leas- 
ing Ins., 62 N.B.2d 26, 326 IllApp. 
514—Washington v. Peterson, 49 N, 
B.2d 883, 320 Ill.App. 140 —Blumb 

V. Getz, 13 N.B,2d 1019, 294 Ill.App. 
432. 

Iowa.—^Womochil v. Peters, 285 N. 

W. 151, 226 Iowa 924. 

N.T.—Cavalier v. Bittner, 60 N.T.S. 

2d 355, 186 Misc. 848. 

Restriction of cross-examination to 
scope of examination by adversary 
see supra § 394. 

65- Ill.—^Wist V. Pitcairn, 26 N.E.2d 
998, 305 IlLApp. 167. 

Pa.—Conley v. Mervis, 188 A 350, 
324 Pa. 577, 108 A.L.R. 160. 

Vt.—^Vermont Box Co. v. Hanks, 102 
A 91, 92 Vt. 93. 

•Wis,—De Vries v. Bye, 269 N.W. 270, 
222 Wis. 501. 

66. Pa.—Alfandre v. Bream, 7 A.2d 
602, 135 Pa.Super. 538. 

70 C.J. p 674 note 29. 

67. Cal.—Bitsekas v. Parechanian, 

I 226 P, 974, 67 C.A 148. 

I 70 C.J. p 674 note SO. 

68. Pa.—Kline v. Kachmar, 61 A.2d 
825, 360 Pa. 396. 

69. U.S.—^U. S. V. Lowe, C.A.N.J., 
234 P.2d 919, certiorari denied 77 
S.Ct. 59, 352 U.S, 838, 1 L.Ed.2d 56 
—Berra v. IT. S., C.AMo., 221 F.2d 
690, affirmed 76 S.Ct 685, 351 U.S. 
131, 100 L.Ed. 1013—Johnson v. U. 
S., C.A.Fla., 207 F.2d 314, certiorari 
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denied 74 S.Ct. 632, 347 U.S. 938, 98 
L.Ed. 1087—^Brown v. IT. S., C.A. 
Alaska, 201 F.2d 767—Iva Ikuko 
Toguri B’Aquino v. U. S., C.A.Cal., 
192 P.2d 338, certiorari denied 72 
S.Ct. 772, 343 U.S. 935. 96 L.Ed. 
1343, rehearing denied 72 S.Ct. 
1053, 343 U.S. 958. 96 L.Ed. 1358^ 
rehearing denied 73 S.Ct 786, 340 
U.S. 931, 97 L.Ed. 1361. and rehear¬ 
ing denied, C.A., 203 F.2d 390—U. 
S. V. Tandaric, C.C.A.Ind., 152 P.2d 
3, certiorari denied Tandaric v. U. 
S., 66 S.Ct 703, 327 U.S. 786. 90 L. 
Ed. 1012—Banning v. U. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct 434, 817 U.S. 695, 87 
L.Ed. 566—Simon v. U. S., C.C.A. 
W.Va., 123 P.2d 80. certiorari de¬ 
nied 62 S.Ct 412. 314 U.S. 694, 86 
L.Ed. 666—U. S. v. Buckner, C.C.A. 
N.T., 108 F.2d 921, certiorari de¬ 
nied Buckner v. U. S., 60 S.Ct. 613, 
309 U.S. 669, 84 L.Ed. 1016—U. S. 
v. Reed, C.C.A.N.Y., 96 P.2d 785, 
certiorari denied Reed v. U. S., 59 
S.Ct. 71. 305 U.S. 612, 83 L.Ed. 399 
—Rees v. U. S., C.C.AMd., 96 P.2d 
784. 

Ala.—Gast v. State, 167 So. 554, 233 
Ala. 307. 

Ark.—Montaque v. State, 242 S.W.2d 
697, 219 Ark. 385—Fielder v. State, 
176 S.W.2d 233, 206 Ark. 511—Mc¬ 
Guire v. State. 74 S.W.2d 235, 189 
Ark. 503. 

Colo.—^Routa V. People, 192 P.2d 436, 
117 Colo. 564. 

Conn.—State v. Van Allen, 97 A2d 
890, 140 Conn. 39—State v. Palks, 
186 A 657, 121 Conn. 669. 
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•should be allowed in the cross-examination of ac- 1 cused,*^® especially where he has taken the stand 


D.C.—Branch v. U. S., 171 F.2d 337, 
84 U.S.App.D.C. 165—Tomlinson v. 
U. S.. 93 P.2d 652, 68 App.D.C. 106, 
114 A.L.R. 1313, certiorari denied 
68 S.Ct. 645, 303 U.S. 646, 82 L..Ed. 
1102, and Pratt v. U. S., 58 S.Ct. 
645, 303 U.S. 642, 82 L.Ed. 1107. 

Fla.—Ivey v. State, 180 So. 368, 132 
Fla. 36—^Dabney v. State, 161 So. 
380, 119 Fla. 341. 

Idaho.—State v. Owen, 253 P.2d 203, 
73 Idaho 394—State v. Hargraves, 
107 P.2d 854, 62 Idaho 8. 

Iowa.—State v. Carter, 269 N.W. 445, 
222 Iowa 474—State v. Wheelock, 
254 N.W. 313, 218 Iowa 178. 

Ky.—Grigsby v. Commonwealth, 187 
S.W.2d 259, 299 Ky. 721, 159 A.L..R. 
196—Fox V. Commonwealth, 185 S. 
W.2d 394, 299 Ky. 293—^Davidson v. 
Commonwealth, 87 S.W.2d 119, 261 
Ky. 158. 

La.—State v. Mattio. 31 So,2d SOI, 
212 La. 284, certiorari denied 68 S. 
Ct. 145, 332 U.S. 818, 92 L.Ed. SOS- 
State V. Mahfouz, 1 So.2d 82, 197 
La. 216. 

"Miss.—^Hawkins v. State, 80 So. 2d 1. 
Mo.—State v. Swisher, 260 S.W.Od 6, 
364 Mo. 157. 

Mont.—State v. Coloff, 231 P.2d 343, 
125 Mont. 31. 

Xeb.—Lipscomb v. State, 76 N.W.2d 
399, 162 Neb. 417—Grandslnger v. 
State. 73 N.W.2d 632, 161 Neb. 419, 
certiorari denied 77 S.Ct. 104, 352 

U. S. 880, 1 L.Ed,2d 81—Garcia v. 
State. 68 N.W.2d 151, 159 Neb, 571, 

N.H.—State v. Grierson, 69 A.2d 851, 
96 N.H. 36. 

N.Y.—People V. Shapiro, 126 N.E.2d 
569. 308 N.Y. 463. 

l^.D.—State V, Schmidt, 10 N.W.2d 
868, 72 N.D. 719. 

»Okl.—Oates v. State, Cr., 303 P.2d 317 
—^Hopper V. State, Cr., 302 P.2d 162 
—^Wlnn V. State, 236 P.2d 512, 94 
Okl.Cr. 383—Klllough v. State, 231 
P.2d 381, 94 Okl.Cr. 131—Lane v. 
•State, 216 P.2d 353, 91 Okl.Cr. 107 
—Bohot V. State, 206 P.2d 585, 89 
Okl.Cr. 238, opinion modified on 
other grounds 210 P.2d 379, 89 Okl, 
Cr. 454—Lowrey v. State, 197 P. 
•2d 637, 87 OkI.Cr. 313—Stacey v. 
State, 156 P.2d 736, 79 OkLCr. 417 | 
—Little V. State, 154 P.2d 772, 79 | 
•OkLCr. 285—Booth v. State, 137 P. | 
2d 602, 76 OkLCr. 410—Russell v. 
State, 136 P.2d 1008, 76 OkLCr. 198 
—Abby V. State, 114 P.2d 499, 72 
•Okl.Cr. 208, rehearing overruled 
116 P.2d 266, 72 OkLCr. 208—Allen 
State, 113 P.2d 835, 72 Okl.Cr. 
102—^Murphy v. State, 112 P.2d 
438, 72 OkLCr. 1—Crouse v. State, 
100 P.2d 467, 69 Okl.Cr. 24—^Flynn 

V. State. 96 P.2d 96, 68 OkLCr. 72 
—^Howard v. State, 94 P.2d 947, 67 
Okl.Cr. 445—Jackson v. State, 94 P. 
3d 851, 67 OkLCr. 422 —Broaddus 
V. State, 90 P.2d 467, 66 OkLCr. 
d.48—^Kimbrough v. State, 89 P.2d 


98 2. 66 Okl.Cr. 66—^Haddock v. 

State, 81 P.2d 339. 64 Okl.Cr. 353 
—James v. State, 78 P.2d 70S. 64 
Okl.Cr. 174—Janeway v. State, 71 
P.2d 130, 62 OkLCr. 264—Hays v. 
State. 57 P.2d 644, 59 OkLCr. 241 
—^Davls V. State, 50 P.2d 755. 5S 
OkLCr. 139—Byars v. State, 39 P.2d 
157, 56 OkLCr. 349—Brock v. State, 
32 P.2d SS. 55 Okl.Cr. 410—Kell v. 
State. 6 P.2d 836. 53 Okl.Cr. 43— 
Scott v. State, 298 P. 626, 50 Okl. 
Cr. 396—Golding v. State, 2S1 P. 
322, 44 Okl.Cr. 433. 

Or.—State v. Cook. 59 P.2d 249. 154 
Or. 62. 

Pa.—Commonwealth v. Downor, 49 
A.2d 516, 159 Pa.Super. 626. 

Commonwealth v. Johnson, Quar. 
Sess., 39 Erie Co. 6. 

Tenn.—Brooks v. State, 213 S.'W'.2d 
7, 187 Tenn. 67. certiorari denied 
71 S.Ct. 21, 340 U.S. 837, 95 L.Ed. 
614—Gray v. State, 250 S.W.2d 86. 
194 Tenn. 234. 

Tex.—Tyler v. State, Cr., 293 S.W.2d 
775—King v. State, 208 S.’W.2d 376, 
151 Tex.Cr. 410—^Rains v. State, 
146 S.W.2d 176, 140 Tex.Cr. 648— 
Holder V. State, 143 S.W.2d 613, 140 
Tex.Cr. 55—Langrum v. State, 79 
S.W.2d 850, 128 Tex.Cr. 125. 

Utah.—State v. Turner, 79 P.2d 46. 
95 Utah 129. 

Va.—Smith v. Commonwealth, 30 S.E. 

2d 26. 182 Va. 585, 153 A.L.R. 1150. 
Wash.—State v. Putzell, 242 P.2d 180, 
40 WaslL2d 174—State v. Jeane, 
213 P.2d 633, 35 Wash.3d 423— 
State v. Teman. 203 P.2d 342, 32 
Wash.2d 584. 

70 C.J. p 664 note 8, P 675 note 60. 
Dual capacity 

VTiere accused elects to testify, he 
occupies a dual capacity, as defend¬ 
ant and as witness, and as a witness 
is subject to the usual duties, lia- 
i bllities, and limitations of witnesses. 
S.C.—State V. Gibert, 13 S.B.2d 451, 
196 S.C. 306. 

Sxtent of examlnatioii 
When defendant takes stand as a 
witness he is subject to same rules 
as any other witness and may be 
contradicted, discredited, attacked,; 
sustained, bolstered up, made to give 
evidence against himself, cross-ex¬ 
amined as to new matter, and treat¬ 
ed in every respect as any other 
witness testifying In behalf of de¬ 
fendant, except where some statute 
forbids certain matters to be used 
against him, such as proof of his 
conviction on a former trial of the 
present case, his failure to testify 
on a former trial or hearing and the 
like. 

Tex.—Gonzales v. State, 272 S.W.2d 
624,160 Tex.Cr. 648. 

‘‘Admission of •vld.enoe’* refers to 
admission of affirmative evidence in 
chief, and not to what may be ask- 
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ed of defendant on cross-examina¬ 
tion. 

Pa.—Commonwealth v. Be Pofi, 66 A. 
2d 649, 362 Pa. 229, certiorari de¬ 
nied 70 S.Ct. 82, 338 U.S. 852, 94 L. 
Ed. 522. 

70. U.S.—Garber v, U. S., C.C.A. 

Mich., 145 F.2d 966. 

CaL—People v. Zerillo, 223 P.2d 223, 
36 C.2d 222. 

Miss.—Hawkins v. State. SO So.2d 
1, 224 Miss. 309—Jones v. State. 
76 So.2d 201, 222 Miss. 387. 

Mo.—State v. Walker, App., 110 S.W. 
2d 780. 

Xeb.—Callies v. State, 61 N.W.2d 370. 
157 Neb. 640. 

N.J.—State V. BartelL 83 A.2d 628. 
15 N.J.Super. 450, affirmed 89 A.2d 
394 10 N.J 9. 

State V.’ Hauptman, ISO A. 809, 
115 N.J.Law 412. 

Okl.—^Martin v. State, 235 P.2d 969. 
94 OkLCr. 840. 

Pa.—Commonwealth v. Farley, 77 A. 
2d 881, 168 Pa.Super. 204—Com¬ 
monwealth V. Halleron, 63 A.2d 
140, 163 Pa.Super. 583—Common¬ 
wealth V. Pownor, 49 A.2d 516, 159 
Pa.Super. 626—Commonwealth v. 
Quinn, 19 A2d 526, 144 Pa.Super. 
400—Commonwealth v. Rouchie, 7 
A.2d 102, 135 Pa.Super. 694. 

Commonwealth v, Weiner, Quar. 
Sess., 51 Pauph.Co. 229—Common¬ 
wealth V. Plutto, Quar.Sess., 36 
Luz.L.Reg. 201. 

R.I.—State V. Prescott, 40 A.2d 721. 
70 R.I. 403. 

Va.—^Randolph v. Commonwealth, 56 
S.E.2d 226, 190 Va. 256. 

Wash.—State v. Hunter, 48 P.2d 262. 

183 Wash. 143. 

70 C.J. P 674 note 32. 

Discretion of the trial court in de¬ 
termining the extent to which 
cross-examination should be al¬ 
lowed see infra 5 404. 

Denial of crime 

Where defendant takes stand and 
makes general denial of crime with 
which he is charged, permissible 
scope of cross-examination is very 
wide. 

Cal.—^People v. Watson, 299 P.2d 
243, 46 C.2d 818—People v. Sykes. 
280 P.2d 769, 44 C. 166, certiorari 
denied 75 S.Ct. 780. 349 U.S. 934, 
99 L.Ed. 1263. 

People V. Hopper. App., 302 P.2d 
People V. Cahan, 297 P.2d 716, 
141 C,A2d 891. 

Country of ’birth 

State's cross-examination of ac¬ 
cused as to his country of birth was 
not improper. 

Wash.—State v. Hatupln, 70 P.2d 
1089, 190 WaaOi. 668. 

Failure to testify 
Failure of accused to testify in 
his own behalf at an earlier stage 
of the proceedings against him is 
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to overcome circumstantial evidence strongly in¬ 
dicating his guilt,or to recite matters tending to 
appeal to the sympathies of the juryJ^ In general, 
accused may be cross-examined as to any matters 
pertinent or material to the issues in the case,**^ or 
any matter concerning which he has testified, or to 
which he has referred, on his direct examination^^ 
or any matter as to which he has volunteered a state- 
ment,75 or any matter which may throw light on 
the testimony given by him on direct examination, 
and which is germane thereto;*^® and the cross- 
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examination may be as searching and broad as the 
foundation of direct examination on which it rests.'^'^ 

It follows that accused may be cross-examined 
as to any fact, the existence of which renders 
probable or improbable the main fact sought to 
be proved,*^ 8 or for the sake of testing the truth of 
the evidence given by him on his direct examina¬ 
tion,*^® or bringing out any omitted facts,or any 
matter tending to refute his contentions or reflecting 
on the truth of his assertions.®! He is liable to the 


evidence against him after he has 
waived his privilege. 

Pa.—Commonwealth v. Karmendi, 
188 A. 752, 325 Pa. 63. 

71. Pa.—Commonwealth v. Roffel, 
146 A. 692, 296 Pa. 164. 

72. Pa.—Commonwealth v. Prophet, 
160 A 697, 307 Pa. 122. 

73. Ala.—^Douglass v. State, 68 So. 
2d 608, 257 Ala. 269. 

Cal.—People v. Westek, 190 P.2d 9, 
31 C.2d 469, 

People V. Terry, 222 P.2d 96, 99 
C.A.2d 679. 

Ill.—People V. Provo, 97 lSr.E.2d 802, 
409 Ill. 63. 

N.M.—State V. Burrus, 35 P.2d 285, 
38 N.M. 462. ' 

Isr.T.—People v. Shapiro, 126 N.E.2d 
659. 308 N.Y. 453. 

Okl.—^illaspy v. State, 255 P.2d 302, 
96 Okl.Cr. 347—^Broaddus v. State, 
90 P,2d 457, 66 Okl.Cr. 148—Skel-j 
ley V. State. 77 P.2d 1162, 64 Okl. | 
Cr. 112, rehearing denied 82 P.2d 
843, 65 Okl.Cr. 54. I 

70 C.J. p 664 note 12, p 674 note 35, 
Any material fact or clrcomstaace 
As a witness in his own behalf, 
defendant was subject to cross-ex¬ 
amination as to any material fact or 
circumstance. 

Mich.—^People v. Wright, 23 N.W.2d 
213, 315 Mich. 81. 

Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8. 

XntexLt and motive 

In prosecution of husband for 
murder of wife, allowing district 
attorney to cross-examine husband 
as to whether he was able to satis¬ 
fy his wife’s sexual urges was not 
error, as such matters were material 
on issues of Intent and motive. 

Cal.—^People v. Pope, 279 P.2d 108, 
130 C.A 321. 

74. U.S.—Gomila v. XT. S., C.C.A. 
Tenn., 169 P.2d 1006, certiorari de¬ 
nied 67 S.Ct. 1517, 331 U.S. 835, 91 
LkEd. 1848, rehearing denied 67 S. 
Ct 1750, 331 U.S. 870. 91 L.Bd. 1872 
—Garber v. U. S., C.C.AMich., 146 
P.2d 966—Tinkoff v. U. S.. C.C.A 
III., 86 P.2d 868, certiorari denied 
67 S.Ct. 795, 301 U.S. 689, 81 L.Ed. 
1846, rehearing denied 67 S.Ct 937, 
801 U.S. 715, 81 li-Bd. 1366. 


U. S. V. Thompson, D.C.Pa., 27 
F.Supp. 905. 

Ala.—^Duck V. State, 92 So.2d 65, 38 
Ala.App. 662—^Masters v. State, 84 
So.2d 675. 38 Ala.App. 392. 

Cal.—People v. Watson, 299 P.2d 243, 
46 C.2d 818. 

People V. Reynolds, App., 308 P. 
2d 48—People v. Farrell, 284 P.2d 
29, 133 C.A. 427—People v. South- 
ack, 248 P.2d 12. 39 C.2d 678— 
People V. Zammora, 152 P.2d 180, 
66 C.A.2d 166—People v. Smith, 110 
P.2d 472, 43 C.A.2d 110. 

D.C.—Beasley v. U. S.. 218 F.2d 366, 
94 U.S.App.D.C. 406, certiorari de¬ 
nied 76 S.Ct 684, 349 U.S. 907, 99 
L.Ed. 1243. 

Idaho.—State v. Mundell, 158 P.2d 
818, 66 Idaho 297—State v. Har¬ 
graves. 107 P.2d 854, 62 Idaho 8. 
Ky.—^Payne v. Commonwealth, 64 S. 

W.2d 888, 251 Ky. 776. 

La.—State v. Washington, 74 So. 2d 
200, 225 I^. 1021. 

Mo.—State v. Wilkins, 100 S.W.2d 
889—State v. Bagby, 93 S.W.2d 241, 
338 Mo. 951. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct 104, 352 U.S. 880, 1 
L.Ed.2d 81—Garcia v. State, 68 N. 
W.2d 151, 169 Neb. 671. 

N.D.—State v. Schmidt, 10 N.W.2d 
868, 72 N.D. 719. 

Va.—^Duncan v. Carson. 103 S.E. 666, 
105 S.E. 62, 127 Va. 306. 

Wash.—State v. De Gaston, 104 P.2d 
766, 6 Wash.2d 73. 

70 C.J. p 664 note 11, p 665 note 28, 
p 674 note 36. 

Limitation of cross-examination to 
scope of direct examination see su¬ 
pra § 395. 

Facts os denials 

Accused may be cross-examined 
with respect to facts or denials 
which are necessarily implied from 
the testimony in chief, as well as 
with respect to facts which he ex¬ 
pressly states. 

Cal.—People v. Ernst, 263 P.2d 114, 
121 C.A2d 287—People v. Sullivan, 
248 P.2d 620, 113 C.A.2d 510. 

CoBLvexsationi between defendant and 
wife 

In prosecution for murder, where 
defendant testified on direct exam¬ 

186 


ination as to certain conversation be¬ 
tween defendant and his wife, state 
had right to cross-examine defend¬ 
ant relative to such conversation. 
Tex.—^Harwell v. State, 242 S.W.2d 
388, 156 Tex.Cr. 337. 

Privileged conmuuloation 

In murder prosecution, state could 
cross-examine as to an alleged priv¬ 
ileged communication between de¬ 
fendant and his attorney, where de¬ 
fendant first brought out testimony 
on the subject. 

N.C.—State v. Artis, 42 S.B.2d 409, 
227 N.C. 371. 

75. U.S.—U. S. V. Warrington, D.C. 
Cal., 17 P.R.D. 25. 

70 C.J. p 675 note 38. 

76. U.S.—Yoho V. U. S., C.AAlaska, 
202 P.2d 241. 

Ala.—Gast v. State, 167 So. 564, 232 
Ala. 307. 

Cal.—People v. Sutton, 16 JP. 86, 73 
C. 243. 

Fla.—Mortellaro v. State, 72 So. 2d 
815. 

Ill.—People V. Provo, 97 N.B.2d 802, 
409 Ill. 63. 

Tex.—King v. State, 208 S.W.2d 376, 
151 Tex.Cr. 410. 

70 C.J. p 664 note 12, p 665 note 13, 
p 676 note 39. 

77. U.S.—U. S. V. Weiss, C.C.A.N. 
Y., 103 F.2d 348, reversed 60 S.Ct. 
269, 308 U.S. 321, 84 L.Ed. 298. 

70 C. J. p 675 note 40. 

78. Me.—SUte v. Taylor, 163 A. 777, 
131 Me. 438. 

79. Cal.—People v. Westek, 190 P. 
2d 9. 31 C.2d 469. 

People V. Farrell, 284 P.2d 29, 
133 C.A 427—People v. Von Hecht, 
283 P.2d 764, 133 C.A. 25—People 
V. Gardner, 274 P.2d 908, 128 C.A. 
2d 1—^People v. Sullivan, 248 P.2d 
620, 113 C.A.2d 610—People v. Flor- 
lano. 223 P.2d 79, 100 C.A.2d 140— 
People V. Terry, 222 P.2d 95, 99 C, 

A. 2d 679—^People v. Harris, 220 P. 
2d 812, 98 C.A2d 662. 

70 C.J. p 665 note 14. 

80. Ill.—^People V. Strutynski, 12 N. 

B. 2d 628, 367 Ill. 561—^People v. 
Deal. 197 N.B. 772, 361 Ill. 225. 

70 C.J, p 676 note 43. 

81. Ala.—Tucker v. State, 73 So. 385, 
198 Ala. 4. 
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same extent as any other witness to cross-examina¬ 
tion to test or impeach his recollection's or credi¬ 
bility,^^ or the accuracyS^ and probability's of testi¬ 
mony given by him on direct examination, or as 
to the meaning of such testimony,or to refresh 
his memory,or to disclose his relations with per¬ 
sons who have been examined as witnesses in his 
behalf.^® Also, he may be cross-examined to shovr 
that he had a motive for the crime,or as to the 
motives which prompted particular acts in connec¬ 
tion therewith, or his intention in doing them, as 
discussed in Criminal Law § 647, or to show the 
existence of bad feeling®® or malice®^ on his part 
toward the victim of the crime, or the prosecuting 
witness, or to show that he fled, or departed the 
vicinity, after the crime was committed.®^ 


Cross-examination of accused must, however, 
have its legitimate boundaries,®^ and the fact that 
accused offers himself as a witness, and so becomes 
subject to cross-examination, does not constitute 
a waiver of the right to object to questions, on cross- 
examination, calling for incompetent or inadmissible 
evidence,®*^ but he is protected by the same rules 
and principles with respect to the admissibility of 
evidence that apply to other witnesses.®^ He should 
not be asked to state whether testimony given by 
other witnesses, inconsistent with his own, was false 
and untrue,®® or whether, if he had committed the 
crime with which he is charged, he would admit it,®*^ 
and it is not proper cross-examination to require 
him to give his opinion or moral idea as to the right 
or propriety of particular acts or conduct.®® 


82. Cal.—^People v. Davenport, 110 
P. S18, 13 C.A. 632. 

70 C.J. P 675 note 47. 
Cross-examination for purpose of 
impeachment in general see infra 
SS 484-488. 

Sefreshiug xecoUeotion. 

In prosecution for attempted grand 
theft. Question on cross-examination 
whether on certain date defendant 
borrowed eight hundred dollars was 
proper to assist in refreshing recol¬ 
lection of witness as to dates. 

Cal.—^People v. Hickman, 87 P.2d 80, 
31 CA.2d 4. 

83- U.S.—Templeton v. U. S., C.C.A. 
Tenn., 151 F.3d 706— XT. S. v. John¬ 
son, C,C.A.N.J., 129 F.2d 954, 144 

A. Li.B. 182, affirmed 63 S.Ct. 649, 
318 U.S. 189, 87 L.Bd, 704, rehear¬ 
ing denied 63 S.Ct. 826. 318 U.S. 
801, 87 L.Bd. 1164. 

—State V. Rankins, 30 So.2d 837, 
211 Da. 791. 

K.Y.—People v. Perry, 14 N.E.2d 793, 
277 ISr.T. 460. 

K.D.—State v. Schmidt, 10 N‘.W.2d 
868, 72 N.D. 719. 

Okl.—Whitten v. State, 236 P.2d 706, 
94 Okl.Cr. 393—Kimbrough v. 
State, 89 P.2d 982, 66 Okl.Cr. 66. 
Pa.—Commonwealth v. Weiner, 61 
Dauph.Co. 229. 

Tenn.—^Dennis v. State, 279 S.W.2d | 
612. 

70 C.J. P 666 note 32, p 675 note 48. 
N.T._^People v. De Maio, 164 H. 

B. 616, 243 N.Y. 588. 

70 C.J. p 676 note 49. 

85. N.J.—State v. Fletcher, 101 A. 
181, 90 N.J.Daw 722. 

86. Colo.—^Boyles v. People, 6 P.2d 
7, 90 Colo. 32. 

Mass.— Commonwealth v. Dale, 163 
N.B. 158, 264 Mass. 536. 

87- D.C.—^Hawkins v. U. S., 69 App. 

D.O. 249, 39 F.2d 294. 

88. Ala. — Crawford v. State, 57 So. 

393, 3 Ala.App. 1. 

Belatlves 

Credibility of defendant who be¬ 


comes a witness for himself and that 
of his supporting witnesses, in some 
cases, may be effected by reoiuiring 
defendant or witnesses to disclose on 
cross-examination the character of 
his or their associates, but such rule 
does not apply to association with 
relatives. 

U.S.—^Templeton v. U. S., C.C.A. 
Tenn., 151 F.2d 706. 

89. Ky.—^Davidson v. Common¬ 
wealth, 87 S.W.2d 119, 261 Ky. 168. 
Mo.—State v. Walker, App., 110 S.W. 
2d 780. 

Tex.—Vallone v. State, Cr., 147 S.W. 
2d 227. 

70 C.J. p 676 note 54. 

Purpose, motive, and general soheme 
or plan 

Where, on direct examination In 
extortion prosecution, defendant tes¬ 
tified, in effect, that he had not com¬ 
mitted the extortions charged per¬ 
mitting prosecution, over objection, 

! to cross-examine defendant as to 
similar offenses to which he had not 
referred in his testimony in chief 
was not error, since the cross-ex¬ 
amination was directed primarily to 
matters in defendant’s general deni¬ 
al, that is, his purpose and motive 
and his general plan and scheme. | 
Cal.—^People v. Tarantino, 290 P.2d 
505, 45 C.2d 690. 

Cteneral trait 

In murder prosecution wherein ac¬ 
cused testified that homicide took 
place because of his intoxicated con¬ 
dition and amnesia following It, and 
attempted to show a general trait 
that when he became Intoxicated he 
would fight and know nothing of it, 
state was properly permitted to 
cross-examine accused whether such 
trait existed about nine years prior 
to homicide. 

Wyo.—State v. Carroll, 69 P.2d 642, 
52 Wyo, 29. 

90. Ala.—Phillips v. State, 49 So. 
794, 161 Ala. 60. 

91, Tex.—^Patterson v. State, 221 S. 
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W. 696, 87 Tex.Cr. 95—^Zarafonetis 
V. State, 198 S.W. 938, 82 Tex.Cr. 
120 . 

92. Tex.—^Lee v. State, 185 S.W.2d 
978, 148 Tex.Cr. 220. 

70 C.J. p 676 note 59. 

93. N.J.—State v. Bartell, 83 A.2d 
628, 15 N.J.Super. 450, affirmed 89 
A.2d 394, 10 N.J. 9. 

94. Ky.—Canterbury v. Common¬ 
wealth, 27 S.W.2d 946, 234 Ky. 268 

_^Roberts v. Commonwealth, 250 

S.W. 115, 198 Ky. 838. 

Xnrelevant evidexLoe 

In prosecution on charges growing 
out of alleged operation of illegal 
still, evidence adduced on cross-ex¬ 
amination of defendant and of wit¬ 
nesses supporting his alibi, that they 
were related by blood or affinity to a 
designated person described as “tbe 
notorious bootlegger of Sumner 
County,’* was irrelevant. 

U.S.—^Templeton v. U. S., C.C,A. 
Tenn., 151 P.2d 706. 

95. Pa.—Commonwealth v. Bolish, 
113 A.2d 464, 381 Pa., 500. 

VT’.Va,—State v. White, 94 S.B. 972, 
81 W.Va. 516. 

Buies of evidence not rescinded 
Statute authorizing cross-examina¬ 
tion by commonwealth of defendants 
who take stand on their own behalf 
is intended to restrain cross-exami¬ 
nation of defendants, not to enlarge 
It, and does not rescind other rules 
of evidence established for preven¬ 
tion of prejudice to defendants in 
criminal cases. 

Pa.—Commonwealth v. WIswesser, 
188 A, 604, 124 Pa.Super, 251. 

96. Tex.—^Williams v. State, 17 S.W. 
2d 66, 112 Tex.Cr. 307. 

70 C.J. P 676 note 65. 

97. Fla.—^Roe v. State, 119 So. 118. 
96 Fla. 723. 

93. Mo.—State v. Bowman, 218 S. 
W. 64. 278 Mo. 492, 
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Overcoming false inferences from testimony. De¬ 
fendant may be cross-examined to overcome or re¬ 
but false inferences arising from the testimony giv¬ 
en by him on his direct examination,^® or to modify 
or weaken its effect,^ and so may be questioned in 
such manner as to elicit answers tending to contra¬ 
dict his direct testimony.® 

Degree of guilt. A defendant who, on direct ex¬ 
amination, has admitted his guilt may be cross- 
examined as to matters bearing on the degree of 
his guilt.® 

Additional evidence for prosecution. While it is 
ordinarily the duty of the prosecution in a criminal 
case to introduce all the evidence on which it relies 
before defendant is required to introduce that on 
which he relies for his defense, it is within the 
discretion of the court to permit the prosecution 
to introduce exhibits in connection with the cross- 
examination of defendant.^ 

(2) Prior Offenses, Accusations, or Convic¬ 
tions 

On cross-examination of accused in a criminal prose¬ 


cution who has testified as a witness, it is proper to in¬ 
quire into former convictions of crime to show the credi¬ 
bility of accused as a witness, and If other offenses or 
convictions are mentioned on direct examination, further 
inquiry into such matters may be allowed on cross-ex¬ 
amination. 

As a general rule, on cross-examination of ac¬ 
cused in a criminal prosecution who has testified as 
a witness, it is permissible to inquire into former 
convictions of crime to show the credibility of ac¬ 
cused as a witness,5 and the fact that the inquiry 
on cross-examination may have brought to light 
criminal conduct other than that for which defend¬ 
ant was indicted does not render such cross-exami¬ 
nation incompetent when it is relevant to the sub¬ 
ject matter of the direct examination.® According¬ 
ly, if other offenses or convictions are mentioned 
on direct examination it is proper for the trial court, 
on cross-examination, to allow further inquiry as 
to the other offenses or convictions,^ and if other 
offenses are denied it is proper for the state to 
question accused for the purpose of contradicting 
such denials;® but it has also been held that ac¬ 
cused may not be cross-examined as to other dis¬ 
tinct offenses not in any way connected with the of- 


99. Ky.—Grigsby v. Commonwealth. i 
187 S.W.2a 259. 299 Ky. 721. 159 
19$. 

Minn.—State v. Virgena, 161 N.W. 
190, 128 Minn. 422. 

1. Cal.—^People v. Liombard, 21 P. 
2d 955, 131 C.A. 525. 

2. Cal.—People v. Ernst, 263 P.2d 

114, 121 C.A.2d 287—People v. 

Lombard, 21 P.2d 966, 133 C,A. 526. 

3. Ohio.—Johns v. State, 182 N’.B. 
356, 42 Ohio App. 412, petition dis¬ 
missed 181 N.B. 878, 124 Ohio St. 
671. 

4 . va.—Mohler v. Commonwealtlv 
111 S.E. 454, 132 Va. 713. 

5. Kan.—State v. Story, 58 P.2d 
1090, 144 Kan. 262. 

Okl.—^Abby V. State, 114 P.2d 499, 72 
Okl. 208, rehearing overruled 115 
P.2d 266, 72 01cl.Cr. 208. 

Winn V. State, 236 P.2d 512, 94 
OkLCr. 383—Martin v. State, 235 
P.2d 959. 94 Okl. 340—Stacey v. 
State. 166 P.2d 736, 79 Okl.Cr. 417 
—^Little V. State, 164 P.2d 772, 79 
Okl.Cr. 285—Booth v. State, 137 P. 
2d 602, 76 Okl.Cr. 410. 

Pa.—Commonwealth v. Halleron, 63 
A.2d 140, 163 Pa.Super. 683. 

Tenn.—^Brooks v. State, 213 S.W.2d 
7, 187 Tenn. 67, certiorari denied 71 
S,Ct. 21, 340 XJ.S. 887, 96 L.Bd. 614. 
Tex.—^Robinson v. State, Cr., 293 S. 
W.2d 781. 

70 C.J. P 666 note 36. 

Oliaxactev and oredihUi^ in issue 
Where defendant in criminal ac¬ 
tion elects to take the stand as wit¬ 
ness in his own defense, he places 


his character and credibility in is¬ 
sue, and when questioned in good 
faith he may be cross-examined with 
the view of impairing his credibility 
concerning previous arrests and of¬ 
fenses and subjects Involving him 
in degradation and disgrace, al¬ 
though they do not pertain to the 
charge for which he is then on trial. 
Kan.—State v. Osburn, 232 P.2d 451, 
171 Kan. 330, 

Best evidence mle 

Cross-examination of defendant as 
to facts peculiarly within his knowl¬ 
edge, but which* might also be estab¬ 
lished by court record of his con¬ 
viction In another cause and court, 
does not violate the rule which re¬ 
quires that the best obtainable evi¬ 
dence be produced. 

Hawaii.—Territory v. Wright, 87 Ha¬ 
waii 40. 

Peace bond 

Objections were properly sustained 
to questions asked on cross-examina¬ 
tion of defendant seeking to elicit 
from him fact that he had been 
placed under a peace bond, since re¬ 
quiring a peace bond is not equiva¬ 
lent to conviction of an offense. 
Ala.—Helms v. State. 47 So.2d 276, 
254 Ala. 14. 

e. U.S.—S. V. Harrison, C.C.A. 
N.J.. 121 P.2d 930, certiorari de¬ 
nied Harrison v. XJ. S., 62 S.Ct. 124, 
314 U.S. 661, 86 L.Ed. 630—Cra¬ 
vens V. U. S., C.C.A.MO., 63 F.2d 
261, certiorari denied 53 S.Ct. 594, 
289 U.S. 733, 77 L.Bd. 1481. 

7. Conn.—State v. Van Allen, 97 A. 
2d 890, 140 Conn. 39. 
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Idaho.—State v. Owen, 253 P.2d 203, 
73 Idaho 894. 

K.J.—State V. Metalski, 185 A. 361, 
116 N.J.Law 543. 

Tex.—Adair v. State, 235 S.W.2d 170, 
166 Tex.Cr. 377—Malone v. State, 
119 S.W.2d 885, 135 Tex.Cr. 306. 
Wash.—State v. Ryan, 73 P.2d 736, 
192 Wash, 160. 

70 C.J. p 674 note 37, p 675 note 38 
[a] (1). 

Alibi 

Cross-examination of defendant 
concerning another and distinct of¬ 
fense from the one for which defend¬ 
ant was being tried was proper 
where the matter was first brought 
into the case by defendant in his 
own testimony to establish an alibi. 
Ala.—Williams v. State, 189 So. 81, 
28 Ala.App. 481, certiorari denied 
189 So. 84, 238 Ala. 40. 

8. Ark.—^Montaque v. State, 242 S, 
W.2d 697, 219 Ark. 386. 

Cal.—People v. Harris, 220 P,2d 812, 
98 C.A.2d 662—People v. Lowell, 
175 P.2d 846, 77 C.A.2d 341. 
r).C.~Beach v. U. S., 149 F.2d 837, 
80 U.S.App.D.C. 160, certiorari de¬ 
nied 66 S.Ct. 47, 326 U.S. 745, 90 
L.Ed, 446. 

Fla.—^Ivey v. State, 180 So. 368, 132 
Fla. 36. 

Ky. — P&yne v. Commonwealth, 64 S. 

W.2d 888, 251 Ky. 776. 

NT.J.—State v. Taylor, 76 A. 2d 14, 5 
N.J. 474. 

Okl.—Fitzgerald v. State, 219 P.2d 
1024, 91 Okl.Cr. 437. 

Pa.—Commonwealth v. Comer, Quar^ 
Sess., 30 Wash.Co. 184. 
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fense for which he is on trial, when he did not 
mention such other offenses in his direct examina¬ 
tion.® Where accused testified on direct examina¬ 
tion that he had been in trouble before in a par¬ 
ticular year, permitting the prosecution to cross- 
examine as to the nature of the trouble was not er¬ 
ror and where accused stated that he had never 
before been in trouble and had never before been 
in court, the state was entitled to cross-examine 
accused as to whether he had not been convicted of 
the same offense, and to show the former convic- 
tion.^i 
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(3) Matters Inconsistent with Direct Testi¬ 
mony 


An accused may be 

matters which are inconsistent with the testimony gwen 
by him on direct examination, and tend to qualify or con- 


An accused who has testified in his own behalf 
may be cross-examined as to any facts or matters, 
even though collateral, which are inconsistent n-ith 
the testimony given by him on direct examination 
and tend to qualify or contradict such testimony,^- 


Tex.—Parker v. State, 147 S.‘W’.2d 
789, 141 Tex.Cr. 260. 

Utah.—State v. Turner, 79 P.2d 46, 
95 Utah 129. 

Va._Roy v. Commonwealth, 62 S.B. 

2d 902, 191 Va. 722. 

Plea of guXLty 

In criminal prosecution where de¬ 
fendant testifies that he has never 
been engaged in certain conduct, it 
is permissible for state to show that 
he has done so and has pleaded guil¬ 
ty therefor. 

Tex.—Ward v. State, 268 S.W.2d 465, 
160 Tex.Cr. 232. 

Chronological ontllne 

Where accused testifying in his 
own behalf undertook to give chron¬ 
ological outline of events of his life 
to date of arrest, by omitUng any 
reference to prior arrest in connec¬ 
tion with a bank robbery, he laid the 
foundation for cross-examination 
with respect thereto. 

U.s.—Banning v. U. S., C.C.A.Mich„ 
130 F.2d 330, certiorari denied 68 
S.Ct 434, 317 U.S. 695, 87 L.Ed. 
556. 

Absence of conviction 

Volunteered statement by defend¬ 
ant that he has never committed a 
crime in his life has, however, been 
held not to authorize his cross- 
examination as to specific wrongs or 
offenses, at least where he has not 
been convicted of any crime in con¬ 
nection therewith. 

Mo.—State v. Kinney, 190 S.W. 306. 

9. Cal.—People v. Morgan, 197 P.2d 
413, 87 C.A.2d 674. 

Qx*.— State V. La Jesse, 286 P. 149, 
132 Or. 401. 


Make-weight to aid in defendant’s 
conviction 

Cross-examination of defendant 
going beyond scope of his direct ex¬ 
amination and concerning events a 
year before defendant’s arrest, to¬ 
gether with impeaching testimony 
based on such cross-examination, 
which examination and testimony 
were designed to bring out particu¬ 
lar wrongful or questionable acts as 
a make-weight to aid in defendant’s 
conviction and not designed to show 


a previous conviction of a felony, 
was error. 

Cal.—People v. McCarthy, 200 P.2d 
69, 88 C.A.2d 883. 

10. U.S.—^U. S. V. Kendall, C.C.A. 
Ill., 165 P.2d 117. 

11- Tex.—Evans v. State, 248 S.W. 

2d 843, 156 Tex.Cr. 474. 

iA coiULeetioii with accident 
In prosecution for driving automo¬ 
bile on a highway while intoxicated, 
where defendant on direct examina¬ 
tion testified that he had never been 
involved in an accident, and there 
was no evidence that defendant had 
been fined for offense or that he had 
ever been involved in accident or 
wreck, it was improper on cross- 
examination to ask him if he had not 
been fined two hundred dollars. 

Tex.—Ward v. State, 268 S.W.2d 465, 

160 Tex,Cr. 232. 

12 . U.S.—U, S. V. Pagano, C.A.N.Y., 

224 P.2d 682. certiorari denied 76 
S.Ct. 187, 350 U.S. 884, 100 L.Ed. 
779—Gaudio v. U. S., C.A,W.Va., 
179 P2d 300—^Banning v. U. S., C. 
CA.Mich., 180 P.2d 830, certiorari 
denied 63 S.Ct. 424, 317 U.S. 695, 87 

L..Ed. 556. « 

Ala.—^Ingram v. State, 42 So.-d 30, 
34 Ala.App. 597, reversed on other 
grounds 42 So.2d 36, 252 Ala. 497— 
Early v. State, 18 So.2d 873, 31 
Ala.App. 488. « 

Cal.—People v. Westek, 190 P.2d 9, 
31 C.2d 469—^People v. SImeone, 

161 P.2d 869, 26 C.2d 795—People 
V. Joven. 61 P.2d 763, 7 C.2d 541. 

People V. Terry, 222 P.2d 95, 99 
C.A.2d 679—^People v. Shevette, 221 
P.2d 227, 98 C.A.2d 782—People v. 
Garnier, 213 P.2d 111, 95 C.A,2d 
489—People v. Calliham, 185 P.2d 
342, 81 C,A,2d 928 —People v. 

Thompson, 158 P.2d 213, 69 C.A.2d 
80—^People v. Reese, 150 P.2d 571, 
65 C.A.2d 329—^People v. Smith, 
110 P.2d 472, 43 C.A.2d 110. 

Colo.—Schreiner v. People, 36 P.2d 
764, 95 Colo. 392. 

Conn.—State v. Van Allen, 97 .^2d 
890, 140 Conn. 39—State v. Mc¬ 
Laughlin. 10 A.2d 768, 126 Conn. 
257. 

Ill_^People V. Fiorito, 108 N.E.2d 

455, 413 III. 128 —People v. Orlan¬ 


do, 43 N’.E.2d 677. 3S0 Ill. 107, cer¬ 
tiorari denied Orlando v. State of 
Illinois. 63 S.Ct. 435, 317 U.S. 694. 
87 L.Ed. 555, rehearing denied 63 
S.Ct. 624. 317 U.S. 714, 87 L.Ed. 568 
—People V. Ardelean, 13 N.E.2d 
976. 368 HI. 274. 

Ky.—Bircham v. Commonwealth, 238 
"s.W.2d 1008, appeal dismissed and 
certiorari denied 72 S.Ct. 55, 342 
U.S. 805, 96 L.Ed. 609—Burke v. 
Commonwealth, 66 SW.2d 21, 252 
Ky. 34. 

Minn.—State v. Tsiolis, 277 N.W. 

409, 202 Minn. 117. 

N.J.—state V. Steneck, 192 A. 381, 
118 N.J.Law 268, affirmed 198 A. 
848, 120 KJ.Law 188, certiorari 
denied Steneck v. State of New 
Jersey, 59 S.Ct. 89. 305 U.S. 627, 83 
L.Ed. 401. 

—People v. Creighton, 2 N.E.2d 
650, 271 N.T. 263. 

Okl.—Killough V. State, 231 P.2d 381, 
94 Okl.Cr. 131—Janeway v. State, 
71 P.2d 130, 62 Okl.Cr. 264. 

Pa,—Commonw’ealth v. Downer, 49 A. 
2d 516, 159 Pa.Super. 626. 

Commonwealth v. Roberts, O. & 
T., 44 Luz.Leg.Beg. 175. 

R. I,—State V. Prescott, 40 A. 2d 721, 
70 B.I. 403. 

S. c. —State V. Deas, 28 S.E.2d 820, 
202 S.C. 9. 

Tex.—^Ward v. State, 268 S.'W.2d 465, 
160 Tex.Cr. 232—Caldwell v. State. 
206 S.W.2d 1013. 151 Tex.Cr. 247. 
Utah.—State v. Murphy, 68 P.2d 18S, 
92 Utah 382. 

Va._^Roy v. Commonwealth, 62 S.E. 

2d 902, 191 Va. 722. 

70 C.J. P 676 note 69. 

Impeachment of witness by proof of 
inconsistent or contradictory mat¬ 
ters see infra §§ 629—644. 


Threat to accused 

In murder prosecution wherein the 
accused volunteered a statement in 
his examination In chief relating to 
alleged threat of the district at¬ 
torney to select a Jury which would 
hang accused if he did not plead 
guilty, permitting of cross-examina¬ 
tion relating to the alleged threat 
was proper. 

Cal.— People v. Fitch, 81 P.2d 1019, 
28 C.A.2d 31. 
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or to show its improbability.^^ Similarly, he may 
on cross-examination be called on to explain, if he 
can, inconsistences between his testimony and cer¬ 
tain physical facts shown in evidence.^^ Defendant 
who has denied making a statement attributed to 
him, however, cannot be cross-examined as to mat¬ 
ters inconsistent with such alleged statement, for the 
sake of showing its inaccuracy or untruth.^^ 

(4) Further Particulars, or Full Disclosure 

On cross-examination of accused who has testified as 
a witness, he may be asked for further details of any mat¬ 
ter concerning which he has testified on direct examina¬ 
tion* 

On cross-examination of defendant in a criminal 
prosecution, he may be asked for further details 
of any matter concerning which he has testified or 
to which he has referred on his direct examina- 
tion,i® even though such details are discreditable 
to him,i7 or tend to show the commission by him of 
an oifense other than that for which he is on 
trial and he may be required to give the balance 
of a conversation,!^ or disclose the entirety of a 
transaction,^® w-here he has stated or described part 
of it in the course of his direct testimony. 

(5) Character or Reputation 

it is Improper to cross-examine the accused as to in- 


98 C.J.S. 

stances of misconduct or discreditable association with 
others, unless he has, by his testimony on direct examina¬ 
tion, put his character or reputation in issue. 

Where accused has not, by his testimony on di¬ 
rect examination, put his character or reputation 
in issue, it is improper to cross-examine him as to 
instances of misconduct,^! or discreditable associa¬ 
tions with others,22 or other collateral matters tend¬ 
ing to show that he is a person of bad character,23 
even though witnesses in his behalf have testified 
that his reputation is good.24 Where, however, de¬ 
fendant has tendered the issue of his reputation, he 
may be cross-examined as to specific instances of 
misconduct,25 or discreditable association with 
others,26 and, although defendant has testified mere¬ 
ly as to his general reputation, his reputation in the 
special line of action or endeavor in which he was 
engaged when he committed the act charged may 
be developed on cross-examination.27 

(6) Writings 

Accused may be questioned on cross-examination con¬ 
cerning a subject covered in a letter or document, writ¬ 
ten by or to him, which has been put In evidence. 

Where a letter or document, written by or to 
accused, is in evidence, it is not error to permit 
him to be questioned, on cross-examination, concern¬ 
ing a subject covered in such writmg,23 and where 


13. N.J.—state v. Fletcher, 101 A. 
181. 90 N.J.Law 722. 

14. Ala.—Eaton v. State, 63 So. 41, 
8 Ala.App. 136. 

15. Ky.—Shrouf v. Commonwealth, 
11 S.W.2d 726, 226 Ky. 660. 

16. Cal.—People v, Wilson, 153 P.2d 
720, 25 C.2d 341. 

People V. Smith, 110 P.2d 472, 
43 C.A.2d 110, 

2 >.C.—Branch v. XJ. S., 171 F.2d 387, 
84 U.S.App.D.C. 166. 

U. S. v. Edmonds, B.C., 63 P. 
Supp. 968. 

Ill.—People V. Provo, 97 N.E.2d 802, 
409 Ill. 63. 

Mass.—Commonwealth v. Granite, 95 
N.E.2d 539, 326 Mass. 494. 

Mo,—State v. Hamilton, 102 S.W.2d 
642, 340 Mo. 768. 

70 C.J. p 676 note 73. 

17. Tex.—Moore v. State, 107 S.W. 
356, 62 Tex.Cr. 364. 

16. Mich.—^People v. Farrell, 100 N. 

W. 264, 137 Mich. 127. 

19. Tex.—^Mason v. State, 236 S.W. 
93, 90 Tex.Cr. 660. 

ao. CaL—People v. Horowitz, 161 P. 

2d 833, 70 C.A.2d 676. 

Mo.—State v. Foley, 153 S.W. 1010, 
247 Mo. 607—State v. Sharp, 135 
S.W. 488. 233 Mo. 269. 

70 C.J. p 676 note 77. 

ai. Cal.—^People v. Bishop, 22 P. 
477, 81 C. 113. 


Pa.—Commonwealth v. Hess, Quar. 
Sess., 62 Lanc.L..Rev. 333, affirmed 
84 A.2d 246. 170 Pa.Super. 146. 
Tex.—Williford v. State, 256 S.W. 
170, 96 Tex.Cr. 472. 

22 . S.C.—State v. Gllstrap, 147 S.B. 
600, 149 S.C. 446. 

70 C.J. p 676 note 80. 

23. Cal.—^People v. Adams, 244 P. 
106, 76 C.A. 178. 

Okl.—Scott V. State, 298 P. 626, 60 
Okl.Cr. 396. 

24 . Tex.—Williford v. State, 256 S. 
W, 170, 95 Tex.Cr. 472. 

25. Okl,—Whitten v. SUte, 236 P.2a 
706, 94 Okl.Cr, 393. 

Tex.—Hayes v. State, 29 S.W.2d 381, 
116 Tex.Cr. 125. 

26. U.S.—U. S. V. Silver, C.A.N.Y., 
236 F.2d 375, certiorari denied 77 
S.Ct. 102, 352 U.S. 880, 1 L.Bd. 
2 d 80. 

Kan.—State v. Hill. 64 P.2d 71, 146 
Kan. 19. 

Pa.—Commonwealth v. Nicoletti, 82 
Pa.Super. 395. 

Tex.—Simmons v. State, 229 S.W.2d 
370, 164 Tex.Cr. 664. 

Becent xesidence, assooiatloiLs, and 
oooapatioii 

Where defendant became a witness 
on his own behalf, it was competent 
to Inquire of him on cross-examina¬ 
tion concerning his recent residence, 
associations and occupation, al¬ 
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though such questions compelled de¬ 
fendant to disclose that he had a 
criminal career. 

Ark.—Rayburn v. State, 141 S.W.2d 
532, 200 Ark. 914. 

27. Ky.—Fugate v. Commonwealth, 
277 S.W. 1029, 211 Ky. 700. 

28. U.S.—Iva Ikuko Togurl lyAqul- 
no v. IT. S., C.A.Cal., 192 F.2d 338. 
certiorari denied 72 S.Ct. 772, 343 
U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct 1053, 343 U.S. 958, 
96 Li.Ed. 1358, rehearing denied 73 
S.Ct 786, 346 U.S. 931, 97 U.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

Ala.—^Naugher v. State, 1 So. 2d 294, 
241 Ala. 91. 

Mo.—State v. Crocker, 276 S.W.2d 
293. 

Okl.—Taylor v. State, 166 P.2d 108, 
82 OkLCr. 49. 

Pa.—Commonwealth v. Smith, 118 A. 
844, 270 Pa. 683. 

Use of writings on cross-examina¬ 
tion generally see infra §§ 405, 406. 
Betters not referred to in. direct ex¬ 
amination 

Cross-examination of defendant in 
murder prosecution with respect to 
letters written and received by him, 
but not referred to in defendant’s 
evidence in chief, is permitted where 
contents of notes might lead Jury to 
doubt truth of defense presented by 
direct examination. 
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relevant and material it may be proper to cross- 
examine accused with respect to a financial state¬ 
ment executed by him,29 statements of account,29 
checks,2i or pawn tickets.22 A defendant who de¬ 
nies having made a writing attributed to him may 
be required, on cross-examination, to copy the docu¬ 
ment, at the dictation of the cross-examiner, for the 
sake of obtaining a specimen of his handwriting for 
comparison.23 Where defendant has testified as to 
the contents of a paper which has been lost, he may 
be cross-examined to show that he was mistaken 
as to the statements contained in it.24 It is not 
error to have defendant, on cross-examination, read 
a writing handed to him, and to ask him whether 
its statements are true, where, on his denial, the 
writing is not offered in evidence or its contents 
disclosed to the jury.26 

(7) Statements, Admissions, and Confessions 

An accused who has testified in his own behalf may be 
cross-examined as to statements or admissions thereto- 
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fore made by him relating to the crime with which he is 
charged. 

Accused in a criminal prosecution who has testi¬ 
fied in his own behalf may be cross-examined as to 
statements or admissions theretofore made by him 
relating to the crime with which he is charged,^^ 
or forming part of the res gestse,^^ even though the 
statement as a whole is not admissible and is not 
offered in evidence,22 except where such statements 
or admissions were made under assurances from the 
prosecuting officer that nothing he might say would 
be used against him.29 

So defendant may be subjected to cross-examina¬ 
tion about a confession which he has admitted sign¬ 
ing and as to the contents of which he has testi¬ 
fied,^*^ and w’here he has testified that he made or 
signed a confession, but claims it was obtained by 
threats or duress, or that he was ignorant of its 
contents, he may be cross-examined fully as to the 
matters stated therein but in general he cannot 


Ariz.—^Douglass v. State, 83 P.2d 
985, 44 Ariz. 84. 

Statement signed by accused 

Where, on direct examination in 
criminal proceeding, defendant testi¬ 
fied that he, while in custody, had 
told the officers the truth hut that 
officers did not write the truth down 
in statement signed by him, refusal 
to allow defendant to be cross-exam¬ 
ined as to what was untrue about 
the statement or to allow him to be 
interrogated about contents of state- j 
ment, even for purpose of testing his 
credibility, was not proper. 

I>el.—Wilson v. State, 109 A.2d 381, 
10 Terry 37, certiorari denied Wil¬ 
son V. State of 1^1., 75 S.Ct. 574, 
348 U.S. 983, 99 L.Ed. 766. 

Befreshing recollection 

In murder prosecution, wherein de¬ 
fendant admitted signing a paper or 
papers for investigator, question ad¬ 
dressed to defendant concerning par¬ 
ticular statement by defendant to in¬ 
vestigator was subject to objection 
on ground that defendant had right 
to read the entire paper and refresh 
his recollection about the whole 
thereof before testifying to any part. 
Ala.—Kennedy v. State, 196 So. 884, 
240 Ala. 89. 

29. Cal.—^People v. Breyer, 34 P.2d 
1065, 139 C.A. 647. 

30. Mo.—State v. Bees, 276 S.W.2d 
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Okl.—Lane v. State, 216 P.2d 353, 
91 OkLCr. 107. 

31. Cal.—^People v. Hayashida, 290 
P.2d 644, 137 C.A. 686. 

32. Cal.—^People v. Miller, 276 P.2d 
846, 129 C.A.2d 305. 


33. Iowa.—State v. McHenry, 223 
N.W. 636, 207 Iowa 760. 

34. Tex,—Coy v. State. 171 S.W. 221, 
75 Tex.Cr. 86. 

35. Tex.—^Rowley v. State, 292 S.W. 
901, 106 Tex.Cr. 446. 

36. Ala.—Corpus Juris cited In 
Brown v. State, 10 So.2d 856, 243 
Ala. 629. 

Mass.—Commonwealth v. Gordon, 29 
N.B,2d 719, 307 Mass. 165. 

N.D.—State v, Hanson, 73 N.W.2d 
135. 

Okl.—^Broaddus v. State, 90 P.2d 457, 
66 Okl.Cr. 148. 

Tex.—Williams v. State, 69 S,W.2d 
769, 126 Tex,Cr. 42. 

70 C.J, p 677 note 94. 

37. Ky.—^Tarrence v. Conomon- 
wealth, 265 S.W.2d 40, certiorari 
denied Tarrence v. Commonwealth 
of Kentucky, 76 S.Ct. 220, first 
case, 348 U.S. 899, 99 L.Ed. 706. 

Tex.—Woods v. State, 221 S.W. 276, 
87 Tex.Cr. 364. 

38. Cal.—^People v. Hurst, 207 P, 
499, 57 C,A. 473. 

70 C.J. p 677 note 96. 

39. N.Y.—People v. Reilly, 169 N. 
Y.S. 119, 181 App.Biv. 622, 36 N.Y. 
Or. 248, affirmed 120 NT.B. 113, 224 
N.Y. 90. 

40. Pa.—Commonwealth v. Prophet, 
160 A. 697, 307 Pa. 122. 

41. U.S.—Stein v. People of State of 
New York, N.Y., 73 S.Ct. 1077, 346 
U.S. 166. 97 L.Bd. 1622, rehearing 
denied 74 S.Ct. 13. 346 U.S. 842, 98 
L.Ed. 362, and Cooper v. People of 
State of New York, N.Y., 74 S.Ct. 
IS, 846 U.S. 842, 98 L.Ed. 362, and 
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Wissmer v. People of State of New 
York, N.Y., 74 S.Ct. 13. 346 U.S. 
842. 98 L.Ed. 362. 

Ala.—Pikes v. State. 81 So.2d 303, 
263 Ala. 89, certiorari granted 76 
S.Ct 549. 350 U.S. 993, 100 L.Ed. 
858. 

Ark.—Dinwiddle v. State, 161 S.W. 
2d 93, 202 Ark. 562. 

Mo.—State v. Wilson, 122 S.W. 671, 

' 223 Mo. 173. 

N.J.—State V. Wise, 115 A.2d 62, 19 
N.J. 59. 

Or.—State v. Jordan. 30 P.2d 751. 146 
Or. 504. 

Idmited testimony 
Where defendant was placed on 
stand for sole purpose of traversing 
testimony of state witnesses that a 
confession was voluntary, defendant 
was not undergoing an “examination 
in chief’ contemplated by statute, so 
as to be subject to cross-examina¬ 
tion of the whole case. 

La.—State v. Thomas, 23 So. 2d 212, 
208 La. 548. 

Denial 

Cross-examination question as to 
why police beat defendant if they did 
not ask him questions and he made 
no answers was held proper to show 
that, notwithstanding defendant's de¬ 
nial, he had made confession. 

La.—State v. Terrell, 144 So. 488, 176 
Xia. 758, appeal dismissed and cer¬ 
tiorari denied Terrell v. State of 
Louisiana, 53 S.Ct. 386, 288 U.S. 
689, 77 L.Ed. 968. 

Cross-examination not limited 
If accused testified as to how con¬ 
fession was obtained, cross-examina¬ 
tion would not be limited to ques¬ 
tion of obtaining confession. 

Mich.—^People v. Cleveland, 232 N.W* 
384, 251 Mich. 542. 
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be cross-examined about a purported confession 
which has been excluded from evidence as involun¬ 
tary or because exacted by improper methods.^" 
Where one confession has been introduced in evi¬ 
dence by the state and another by defendant, he may 
be cross-examined as to apparent contradictions be¬ 
tween them.'*^ 

(8) Collateral, Irrelevant, and Immaterial 
Matters 

Ordinarily accused In a criminal prosecution should 
not be cross-examined as to collateral. Irrelevant, and 
immaterial matters, although the court may, in Its dis¬ 
cretion, permit such examination for the purpose of dis¬ 
crediting the witness. 

Accused in a criminal prosecution who has testi¬ 
fied as a witness should not ordinarily be cross-ex¬ 
amined as to matters which are collateral and ir¬ 
relevant or immaterial, and which throw no light 
on any matter before the court,^^ especially where 


they tend to prejudice accused in the eyes of the 
jury.45 He may, however, be cross-examined as to 
collateral matters, within proper limits, for the pur¬ 
pose of discrediting him, or laying a foundation 
for discrediting him 46 Thus where accused has in¬ 
troduced testimony on a particular subject he may 
be cross-examined on such subject even though it 
was irrelevant in its original phase.47 The extent 
to which collateral matters may be gone into rests 
in the sound discretion of the court,48 and the ex¬ 
clusion of such matters is not objectionable unless 
it amounts to an abuse of such discretion.46 

(9) Application of Rules in Particular Prose¬ 
cutions 

General rules as to the permissible scope of cross-ex¬ 
amination of an accused who has testified as a witness 
have been applied in a wide variety of criminal prosecu¬ 
tions Including arson, assault, conspiracy, larceny, murder 
or homicide, rape, and robbery. 

The general rules relating to the examination of 


42 , —State v, Carson, 126 S.E. 
755, 131 S,C. 331. 

70 C.J. p 667 note 1. 

43, Tex.—^Leal v. State, 291 S.W. 
226, 106 Tex.Cr. 68. 

44 , xj.S.—Chiccarello v. U. S., C.C. 
A.Pa., 68 F.2d 315. 

Arlz.—State v. Polan, 278 P.2d 432, 
78 Ariz. 253. 

Cal.—People v. Heckford, App., 308 
P.2d 497—People v. Pearson, 244 
P.2d 35, 111 CA.2d $—People v. 
Rogers, 79 P.2d 404, 26 C.A,2d 371, 
D.C.—Branch v. U. S., 171 P.2d 337, 
84 U.S.APP.D.C. 165. 

Fla.—Poy V. State. 155 So. 657, 115 
Fla 245, followed in Chastain v. 
State, 174 So. 910, 131 Fla, 251. 
Idaho.—State v. Dickens, 191 P.2d 
364, 68 Idaho 173. 

Ill._People V. Smith, 108 N.E,2d 596, 
413 HI. 218—^People v. Jackymiak, 
46 N.B.2d 50, 381 III. 528. 

N.J.—State V. Bartell, 83 A.2d 628, 
15 N.J.Super. 450, affirmed 89 A.2d 
894, 10 N.J. 9. 

N.Y.—^People v. Hawley, 139 N.Y.S. 

2d 489, 285 App.Dlv. 1009. 

N.C.—State v. Phillips, 82 S.E.2d 762, 
240 N.C. 616—State v. Broom, 22 S. 
E.2d 926, 232 H.C. 324. 

Okl.—White v. State, Cr., 268 P.2d 
310. 

Or.—State v. Ewing, 149 P.2d 765, 
174 Or. 487. 

Pa.—Commonwealth v. Giovanetti, 19 
A.2d 119, 341 Pa. 345. 

Commonwealth v. Williams, 41 
Pa.Super. 326. 

Tex.—^Peysen v. State, 134 S.W.2d 
137, 136 Tex.Cr, 127—Johnson v. 
State, 95 S.W.2d 968, 130 TexCr. 
596—Gilmore v. State, 72 S.W.2d 
287, 126 Tex.Cr. 468. 

Wash.—State v. Emmanuel, 253 P.2d 
386, 42 Wash.2d 1. 

70 C.J. p 677 note 86. 


Belatioii to issues 
In prosecution for a crime which 
does not Involve element of motive, 
Intent, scheme, or plan, cross-exam¬ 
ination of defendant should be kept 
within certain bounds, and should 
not be intended to permit introduc¬ 
tion of evidence which has no legit¬ 
imate relation to any of the issues 
on trial. 

Mich,-—People v. Wright, 292 N.W. 

539, 294 Mich. 20. 

Different violation 

In prosecution for manufacturing 
whisky, where accused had testified 
that he had never seen a still in op¬ 
eration and did not know how to set 
one up, the right of solicitor to show 
a state of facts to the contrary 
could not be relied on to justify 
cross-examination of accused with 
respect to another and different vio¬ 
lation of the prohibition laws. 

Ala.—Green v. State, 40 So.2d 108, 34 
Ala.App. 311, certiorari denied 40 
So.2d 110, 262 Ala. 129. 

45- Ala.—^Douglass v. State, 58 So. 

2d 608, 257 Ala. 269. 

Tex,—Peysen v. State, 124 S.W.2d 
137, 136 Tex.Cr. 127. 

70 C.J, p 677 note 86. 

46. U.S.—Johnson v. U. S., N.J., 63 
S.Ct. 649, 318 IT.S. 189, 87 L.Bd. 
704, rehearing denied 63 S.Ct. 826, 
318 U.S. 801, 87 L..Ed. 1164. 

Ala.—Roberts v. State, 190 So. 301, 28 
Ala.App. 653, certiorari denied 190 
So. 303, 238 Ala. 260. 

Ill.—^People V. Gasior, 195 N.B. 10, 
359 HI. 517. 

Minn.—State v. Tsiolis, 277 N.W. 409, 
202 Minn. 117—State v. McTague, 
262 N.W. 446, 190 Minn. 449. 

N.H.—State v. Grierson, 69 A.2d 851, 
96 N.H. 36. 

Wash.—State v. Emmanuel, 263 P.2d 
386. 42 Wash.2d 1. 

70 C.J. p 677 note 87. 


Presumption of oredlbllity 

Presumption of credibility as a 
witness with which defendant is 
clothed when he takes witness stand 
being rebuttable, it is permissible 
for opposing counsel, on cross-ex¬ 
amination, to interrogate accused on 
all collateral matters tending to dis¬ 
prove the legal presumption and he 
may ask accused whether he has pre¬ 
viously misrepresented the truth as 
to his name. 

U.S.—^IT. S. V. Waldon, C.C.A.I11., 114 
P.2d 982, certiorari denied Waldon 
V. U. S., 61 S.Ct. 549, 313 U.S. 681, 
85 L.Ed. 1119. 

Other similar transactions 

In grand theft prosecution, accused 
who opened up subject of other simi¬ 
lar transactions could not close the 
door to an inquiry by the district at¬ 
torney on cross-examination concern¬ 
ing such other transactions. 

Cal.—People v. Selk, 115 P.2a 607, 
46 C.A.2d 140. 

Conduct on similar occasion 

In prosecution for going armed 
with a dangerous weapon, the appel¬ 
late tribunal, by a divided court, af¬ 
firmed a determination of the lower 
court permitting cross-examination 
of defendant relative to his conduct 
on an occasion similar to that which 
gave rise to offense charged in in¬ 
formation, at another time. In anoth¬ 
er county, and on a different oc¬ 
casion. 

Mich.—^People v. Rose, 256 N.W. 636, 
268 Mich. 529. 

47. Ala.—Allen v. State, 30 So.2d 
479, 249 Ala. 201, petition for cer¬ 
tiorari stricken 30 So.2d 483, 33 
Ala.App. 70. 

48. U.S.—^Bonness v. U. S., C.C.A. 
Wash., 20 F.2d 764. 

49. U.S.—^Bonness v. U, S., supra. 
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accused in a criminal proceeding, discussed supra 
subdivisions a(l)-(8) of this section, and to the 
scope and extent of cross-examination generally, 
considered supra §§ 377-397, have been applied in 
numerous prosecutions in which the cross-examina- 
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tion of accused on particular matters has been held 
proper, or permissible,5 as in criminal prosecu¬ 
tions for abortion,arson,®^ assault,53 conspiracy,^^ 
forger}',55 kidnapping,®5 larcency,®*^ and manslaugh¬ 
ter. 5 ^ 


50. U.S.—U. S. V. Rooth. C.C.A.Nr.T.. 
159 F.2d 659—Garber v. U. S., C.C. ’ 
A.Mich., 145 F.2d 966. 

— ^People V. Gregor, 297 P.2d 734. 
141 C.A.2d 711. 

Tex.—^Purifoy v. State, Cr., 293 S.W. 
2d 663. 

Vt.—State V. Persons, 46 A,2d 854, 
114 Vt. 435. 

Wash.—State v. Johnson, 40 P.2d 159, 
180 Wash. 401, appeal dismissed 
Johnson V. State of Washington, 56 
S.Ct. 105, 296 U.S. 535, 80 L.Ed. 
381. 

70 C.J. p 678 note 11, 

Partioiilar prosecutions 

(1) Abandonment of wife and chil¬ 
dren. 

Okl.—Turner v. State, 285 P.2d 469. 

(2) Aiding registrant to evade 
service under the Selective Service 
Act. 

Xj.s. —tJ. S. V. Bradley, C.C.A.N.J., 
162 F.2d 425. 

(3) Bombing political enemy. 

Oai.—People v. Kynette, 104 P.2d 794, 

15 C.2d 731, certiorari denied Ky¬ 
nette V. People of State of Cal., 61 
S.Ct. 806, 312 U.S. 708, 85 L.Ed. 
1136. 

(4) Bookmaking. 

N.J.—State V. Palmier!, 64 A.2d 629, 

2 N.J.Super. 88. 

(6) Desecration of graves. 

S,C.—State v. Johnson, 14 S.E.2d 24, | 
196 S.C. 497. 

(6) False pretensa 

Pa.—Commonwealth v. Slome, 24 A. 
2d 88, 147 Pa.Super. 449. 

(7) False report of pecuniary posi¬ 
tion. 

N.D.—State V. McEnroe, 283 N.W. 
67, 68 N.B. 616. 

(8) False swearing to affidavit of 
title. 

N.j. —state V. Siegler. 91 A.2d 766. 
22 N.J.Super. 224, affirmed 97 A.2d 
469, 12 N.J. 620. 

(9) Gaming. 

Utah.—State v. Burke, 129 P.2d 660, 
102 Utah 249. 

(10) Grand theft. 

CJal.—People v. La France, 82 P.2d 
465. 28 C.A.2d 162. 

(11) Immoral acts. 

Cal.—^People v. Mack, 76 P.2d 547, 24 
C.A.2d 438. 

(12) Indecent and public exposura 
Pa.—Commonwealth v. Pride, 18 A. 

2d 879, 143 Pa.Super. 166. 

(13) Operating house of ill fama 
Iowa.—State v. Hathaway, 276 N.W. 

207, 224 Iowa 478. 

98 C.J.S.—18 


(14) Participation in theft of auto- 
mobilf‘. 

Cal.—People v. Rhinehart, 290 P.2d 
600. 137 C.A. 739. 

(15) Participation in lotteries. 
Fla,—V^heeler v. State. 72 So.2d 364. 

(16) Reckless driving. 

Iowa.—State v. Miskell, 73 N.W. 2d 
36. 

(17) Selling appointments to offlca 
Okl.—Waldrep v. State, 127 P.2d 860, 

74 Okl.Cr. 438. 

Cederal White Slave Traffic Act 

(1) In prosecution for violation of 
Federal White Slave Traffic Act. ac¬ 
cused may be examined as to subse- 
Quent acts of sexual relationship 
with the woman transported even 
though inadmissible as direct proof. 
U.S.—Bonness v. TJ. S., C.C.A.Wash., 

20 F.2d 764. 

(2) Cross-examination of defend¬ 
ant to show that defendants operat¬ 
ed a house of prostitution, as indi¬ 
cating purpose for which prostitute 
was induced to be transported, was 
relevant. 

XJ.S.—U. S, V. Reed. C.C.A.N.T., 96 F. 
2d 785. certiorari denied Reed v. 
U. S„ 59 S.Ct 71, 806 U.S. 612, 83 
L.EcL 399. 

(3) Accused may be examined as 
to being twice married and divorced 
where he himself has testified to 
one marriage and divorca although 
such evidence might be entirely ir¬ 
relevant. 

XJ.S.—Noland v. U, S., C.C.A.Or., 10 
F.2d 768 

(4) On the other hand, reference 
to defendant’s previous marriages 
will not he allowed where such cross- 
examination is for the purpose of 
discrediting defendant. 

XJ.S.—^Echert v. U. S., CA.Neb., 188 
F.2d 836, 26 A.L.R.2d 752. 


61. Gal.—^People v. Green, 245 P.2d 
626, 111 C.A.2d 794—People v. 

Thompson, 168 P.2d 213, 69 C~A.2d 
80. 

D.C.—^Peckham v. U. S., 210 P.2d 693, 
93 U.S,App.D.C. 136. 

Mass,—Commonwealth v. Hersey, 85 
N.E.2d 447, 324 Mass. 196. 

Wash.—State v. De Gaston, 104 P.2d 
766, 5 Wash.2d 73. 

52. Minn.—State V. Tsiolis, 277 N, 
W. 409, 202 Minn. 117. 

63 . D.C.—Gant v. U. S., Mun«A.pp.» 
83A.2d439. 

Mo.—State v. Brooks, App., 298 S.W. 
2d 611—State v. Walker, App., 110 
S.W.2d 780. 

Tex.—^Boyle v. State, 266 S.W.2d 674, 
168 Tex.Cr. 468. 
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Assatat and battery 

Ind.—State v. Schopmeyer, 194 N.B. 
144, 207 Ind. 538. 

Assault with a deadly or dangerous 
weapon 

D.C.—Josey V. U. S., 135 F.2d 809, 
77 U.S.APP.D.C. 321. 

N.M.—State v. Lobb, 67 P.2d 1006, 41 
N.M. 298. 

Assault with inteut to murder 

Ala.—Broadway v. State, 45 So. 2d 
480, 85 Ala.App. 86, certiorari de¬ 
nied 45 So.2d 482. 253 Ala. 497— 
Long V. State, 44 So.2d 775, 35 Ala. 
App. 164. 

Tex.—Windham v. State, Cr., 288 S. 
W.2d 90—^King v. State, 208 S.W. 
2d 376, 151 Tex.Cr. 410—^Patterson 
V. State, 147 S.W.2d 784, 141 Tex. 
Cr. 204—^Honey v. State, 102 S.W. 
2d 224. 132 Tex.Cr. 98. 

Assault with intent to commit rape 

Cal.—^People v. Roach, 33 P.2d 896, 
139 CA. 384. 

54. U.S.—TJ. S. V. Harrison, CC.A. 
N.J., 121 P.2d 930, certiorari de¬ 
nied Harrison v. U. S.. 62 S.Ct. 124, 
314 U.S. 661, 86 L.Ed. 530—Touhy 
V. U, S., C.C.AMinn., 88 F.2d 930. 

U. S. V. Perlsteln, D.C.N.Y., 39 
F.Supp. 965, affirmed 126 F.2d 789, 
certiorari denied Perlstein v. U. 
S., 62 S.Ct. 1106, 316 U.S. 678, 86 
L.Bd. 1752. 

Mass.—Commonwealth v. Galvin, 39 
N.R2d 656, 310 Mass. 733. 

N.J.—State V. Sutherland, 9 A.2d 
807, 123 N.J.Law 613, affirmed 15 
A.2d 749, 125 N.J. 273. 

55. Cal.—People v. Costa, 81 P.2d 
248, 137 C.A. 617. 

T a —S tate V. Jacobs, 196 So. 347, 195 
La. 281. 

56. Cal,—^People v. Hunter, 121 P.2d 
529, 49 C.A.2d 243. 

N.J.—State V. Hauptmann, 180 A. 
809, 116 N.J.Law 412, certiorari de¬ 
nied Hauptmann v. State of New 
Jersey, 66 S.C:t. 310, 296 U.S. 649, 
80 L.Ed. 461. 


57 . Cal.—^People v. Smith, 110 P.2d 
472, 43 C.A.2d 110. 

Ill.— ^People v. Homer, 183 N.B.2d 
284, 8 I11.2d 268—People v. Stru- 
tyndci, 12 N.B.2d 628, 367 lU. 651. 

Pa.—Commonwealth v. Quinn, 19 A. 
2d 626, 144 Pa.Super. 400. 

It.1.—State V. Van Osten, 26 A.2d 858, 
68 B.I. 176. 

Wash.—State v. Jeane, 218 P.2d 633, 
35 Wash.2d 423. 

58. N.M.—State v. Smith, 216 P.2d 
921, 64 N.M. 170. 
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Likewise, dross-exeunmatioti iii accordance with 
general rules has keen held proper and permissible 
in prosecutions for murder or homicide,perjury,®® 
possession or sale of intoxicating liQuors®^ or nar¬ 
cotics,®* rape,®® and receiving of stolen goods.®® 
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The wide latitude allowed in the cross-examination 
of accused in a criminal prosecution has also been 
held to render proper examination as to particular 
matters in prosecutions for riot,6® robbery,®® theft,«7 


59. U.S.—^Barrett t, XT. S., C.C.A. 
Ind.. 82 F.2d 528. 

Ala.—Burgess v. State, 53 So.2d 668, 
256 Ala. 5—Phillips v. State, 28 So. 
2d 542, 248 Ala. 510—^Naugher v. 
State, 1 So.2d 294, 241 Ala. 91— 
Gast V. State, 167 So. 554, 232 Ala. 
307. 

Peterson v. State, 27 So.2d 27, 32 
Ala.App. 439, certiorari denied 27 
So.2d 30, 248 Ala. 170. 

Ark.—Givens v. State, 154 S.W.2d 3, 
202 Ark. 1197. 

Cal,—^People v. Simeone, 161 P.2d 
369. 26 C.2d 796—^People v. King, 
90 P.2d 291, 13 C.2d 521—People v. 
D’Angelo, 88 P.2d 708, IS C.2d 203 
—^People V. Joven, 61 P.2d 763, 7 C. 
2d 541. 

People V. Kristy, 245 P.2d 647, 
111 C.A.2d 696—People v. Reese, 
150 P.2d 671, 66 C.A.2d 329. 

Fla.—^Bryan v. State. 194 So. 385, 141 
Fla. 676—^Ivey v. State, 180 So. 868, 
132 Fla. 36. 

Ga.—Daniel v. State. 187 S.B. 36, 182 
Ga. 876. 

Idaho.—State v. Hargraves, 107 P.2d 
864. 62 Idaho 8. 

III.—People V. Matheson, 26 N.E.2d 
466. 373 HI. 374. 

Iowa.—State v. Griffin, 254 N.W. 841, 
218 Iowa 1301. 

Ky.—Carter v. Commonwealth, 102 S. | 
W.2d 1020, 267 Ky. 640—^Toung v. 
Commonwealth, 93 S.W.2d 10, 263 
Ky. 683—Thomas v. Common¬ 
wealth, 78 S.W.2d 777. 257 Ky. 605 
—Castle v. Commonwealth, 286 S. 
W. 1063, 215 Ky. 762. 

La.—State v. Kaufman, 30 So.2d 337, 
211 La. 617—State v. Peyton, 194 
So. 716, 194 La. 681—State v. 
Thornhill, 178 So. 343, 188 La. 762. 
Minn.—State v. Palmer, 288 N.W. 
160, 206 Minn. 185. 

Migg.—^Mitchell V. State, 170 So. 634, 
176 Miss. 873. 

Mo.—State v. Couch, 111 S.W.2d 147, 
341 Mo. 1239. 

Neb.—Garcia v. State, 68 N.W.2d 161, 
159 Neb. 571. 

N.H.—State v. Thorp, 171 A. 633, 86 
N.H 601. 

State V. Barth, 176 A. 183, 114 
N.J.Eq. 112. 

N.Y.—^People v. Creighton, 2 N.R2d 
660, 271 N.Y. 263. 

Okl.—Williams v. State, 205 P.2d 
1164, 89 Okl.Cr. 146—^Fields v. 

State, 188 P.2d 231. 86 Okl.Cr. 439 
—^Hennessee v. State, 54 P.2d 217, 
68 Okl.Cr. 407. 

Or.—State v. Haines, 34 P.2d 921, 147 
Or. 609. 

Pa.—Commonwealth v, Jones, 19 A. 
2d 389. 341 Pa. 54L 


R.I.—State V. Bi Noi, 195 A. 497, 69 

R. I. 348, reargument denied 196 A. 
796, 60 R.I. 37. 

Tex.—^Meyer v. State, 276 S.'W.2d 
286, 160 Tex.Cr. 521—Clark v. 

State, 254 S.W.2d 106, 158 Tex.Cr. 
180—^Henderson v. State, 152 S.W. 
2d 743, 142 Tex.Cr. 337—Williams 
V. State, 69 S.W.2d 759, 126 Tex.Cr. 
42. 

Utah.—State v. Murphy, 68 P.2d 188, 
92 Utah 382. 

Va.—^Randolph v. Commonwealth, 66 

S. B.2d 226, 190 Va. 256—Johnson 
V. Commonwealth, 183 S.E. 577, 165 
Va. 834. 

Wash.—State v. Jones, 62 P.2d 44, 
188 Wash. 275—State v. Hunter, 48 
P.2d 262, 183 Wash. 143—State v. 
Zerfass, 27 P.2d 708, 175 Wash. 
420. 

■^yo.—State V. Carroll, 69 P.2d 642, 
62 Wyo. 29. 

Blood on garments 

I In homicide prosecution, cross-ex¬ 
amination by prosecuting attorney 
of defendant concerning blood shown 
to have been on defendant's garments 
during fatal stabbing was not im¬ 
proper. 

Okl.—^Massey v. State, 279 P.2d 383. 
TTse of gun 

In murder prosecution, under 
court’s right to determine scope and 
extent of permissible cross-examina¬ 
tion, court had discretion to over¬ 
rule objection to question propound¬ 
ed to defendant on cross-examination 
as to what he was doing with a gun 
on the day of the shooting. 

Ala.—Sparks v. State, 27 So.2d 608, 
32 Ala.App. 450, certiorari denied 
27 So.2d 510. 248 Ala. 360. 

60. Fla.—^McKay v. State, 37 So.2d 
698. 

Wash.—State v. Sang, 61 P.2d 414, 
184 Wash. 444. 

61. Ala.—Whitehead v. State, 164 
So. 306, 26 Ala.App. 692—Hemby 
V. State, 160 So. 119, 26 Ala.App. 
273, certiorari denied 160 So. 120, 
231 Ala. 7. 

Miss.—Lucas v. State, 65 So.2d 432, 
212 Miss. 717. 

Or,—State v. Cook, 69 P.2d 249, 164 
Or. 62. 

62. U.S.—Sue Hoo Chee v. U. S., C.C. 
A.Cal.. 163 F.2d 661—U. S. v. Ab¬ 
dallah, C.C.A.N.Y.. 149 P.2d 219, 
certiorari denied 66 S.Ct. 29, 326 
U.S. 724, 90 L.Ed, 429. 

Cal.—^People v. Sykes, 280 P.2d 769, 
44 C.2d 166, certiorari denied 75 S. 
Ct 780, 349 U.S. 934, 99 L.Bd. 1263. 

People V. Farrell, 284 P.2d 29. 133 
C.A. 427—^People v. Perez, 276 P.2d 
72, 128 C.A.2d 750. 
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63. Cal.—^People v. Evans, 247 P.2d 
916, 113 C.A.2d 124—People v. Cole¬ 
man. 189 P.2d 845. 83 C.A.2d 812. 

Hawaii.—Territory v. Bodine, 32 Ha¬ 
waii 528. 

Ind.—Espenlaub v. State, 2 N.B.2d 
979, 210 Ind. 687, appeal dismissed 
Espenlaub v. State of Indiana, 67 
S.Ct 791, 301 U.S. 665, 81 L.Bd. 
1331. 

Ky.—Fox V. Commonwealth, 185 S. 

W.2d 394, 299 Ky. 293. 

Me.—State v. Smith, 33 A.2d 718, 140 
Me. 44. 

Miss.—Lang v. State, 87 So.2d 265, 
certiorari denied 77 S.Ct 236, 352 
U.S. 936, 1 L.Kd.2d 167. 

Mo.—State v. Bryant, 234 S.W.2d 584, 
361 Mo. 318. 

Tex.—Hill V. State, 167 S.W.2d 369, 
144 Tex.Cr. 416, reversed on oth¬ 
er grounds 62 S.Ct 1159, 816 U.S. 
400, 86 L.Ed. 1559. 

64. U.S.—Wolk V. U. S., C.C.A.Minn., 
94 F.2d 310, certiorari denied 68 S. 
Ct 763, 303 U.S. 658, 82 L.Bd. 1118. 

Fla.—Cortes v. State, 185 So. 323, 
135 Fla. 589. 

N.J.—State V. Block, 196 A. 226, 119 
N.J.Law 277, affirmed 1 A.2d 408, 
121 N.J.Law 73. 

65. Pa.—Commonwealth v. Sails, 
186 A. 177, 122 Pa.Super. 333— 
Commonwealth v. Kahn, 176 A. 242, 
116 Pa.Super. 28. 

66 . Cal.—^People v. Simeone, 161 P. 
2d 369, 26 C.2d 795. 

People V. Cahan, 297 P.2d 715, 
141 C.A.2d 891—^People v. Wade, 
163 P.2d 59, 71 C.A.2d 646—People 
v. Wilt 104 P.3d 387, 40 C.A.2d 124 
—^People V. Rosenthal, 33 P.2d 864, 
139 C.A. 42. 

Ill.—^People V, Harris, 63 N.B.2d 398, 
391 Ill. 358. 

Mass.—Commonwealth v, Porildlo, 
192 N.E. 314, 288 Mass. 61. 

Mo.—State v. Short, 87 S.W.2d 1031, 
337 Mo. 1061. 

Tex.—Bratcher v. State, 69 S.W.2d 
86 , 125 Tex.Cr. 498. 

Ownership of gun 

Where one charged with perpetrat¬ 
ing a robbery while armed testified 
that one of the guns taken from his 
person when arrested three weeks 
later belonged to another named per¬ 
son, cross-examination to ascertain 
business and address of such per¬ 
son was proper, although such cross- 
examination disclosed that owner of 
gun was an inmate of state peniten¬ 
tiary. 

Cal.—^People v. Castro, 15 P.2d 26, 68 
C.A.2d 491. 

67. Tex.—Wright v. State, 128 S.W. 
2d 61, 137 Tex.Cr. 118—Arp v. 
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treason,68 use of mails to defraud,66 and willful 
evasion of income tax.*^® 

On the other hand, the rules limiting the scope of 
cross-examination of accused in a criminal prosecu¬ 
tion have been applied so as to render improper or 
erroneous examination as to particular matters in 
a variety of criminal prosecutions,such as for 
abortion,72 assault,’^ forgery,murder or homj- 
cide,75 possession and sale of intoxicating liquors, *^6 
rape,'^'^ and riotJ® 

b. Accomplice or Oodefendant 

Where an accomplice or a codefendant testifies for 
the prosecution, wide latitude should be allowed In his 
cross-examination by the accused. 

Where an accomplice or codefendant testifies for 
the prosecution in a criminal case, a wide latitude 


should be allowed in his cross-examination by ac¬ 
cused.^® He may be cross-examined as to any 
matter concerning which he has testified on hfe di¬ 
rect examination,®® and in general as to his motives 
in testifying,®^ his bias or interest,®® his feelings 
toward defendant,®* and his relations to the crime 
and the persons connected with it,®* or any other 
matters which tend to impeach his fairness or im¬ 
partiality,®* and his veracity®® and credibility, 
or which tend to weaken the force of his testi¬ 
mony.®* So it is proper to ask him wheAer he 
expects leniency or immunity because of his testi¬ 
mony;®* and, where tw'o or more accomplices or 
codefendants have “turned state’s evidence,” they 
may be asked whether they have consulted topther 
about so doing, and about giving testimony in the 
case.66 Cross-examination as to irrelevant or im- 


State. 70 S.W.2d 997, 126 Tex.Cr, 
229. 

68. U.S.—Iva Ikuko Togurl B*Aqui¬ 
no V. U. S., C.A.Cal.. 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 843 
TJ.S. 936, 96 L..Ed. 1343. rehearing 
denied 72 S.Ct. 1053, 343 TJ.S. 958. 
96 LBd. 1358. rehearing denied 73 
S.Ct. 786. 345 U.S. 931, 97 L.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

69. U.S.—Weiss v. tJ. S., CCA-Iia.. 
122 F.2d 675, certiorari denied 62 

S. Ct 300, 314 TJ.S. 687, 86 I«.Bd. 
560, rehearing denied 62 S.Ct 478 
314 U.S. 716. 86 KEd. 570. 

70. U.S.—U. S. V. Brewster, C.A.N. 

T. , 231 F,2d 213—U. S. v. Johnson, 
C.C.A.N.J.. 129 F.2d 954, 144 A.Ii.R. 
182, affirmed 63 S.Ct. 549, 318 U.S. 
189 87 L.Ed. 704, rehearing denied 
63 S.Ct 826, 318 U.S. 801, 87 L.Ed. 
1164. 

71. U.S.—U. S. V. Achilli, CA.I11. 

234 F.2d 797, certiorari denied 77 
S.Ct 214, 352 U.S. 916, 1 L..Bd.2d 
122—^U. S. V. Weiss, C.C.A.N.T., 
103 F.2d 348, reversed on other 
grounds 60 S.Ct. 269, 808 U.S. 321 
84 Li.Bd. 298. ^ 

Oal.—People v. Giani, App., 302 P.2d 
813—^People v. Wynn, 112 P.2d 979, 
44 C.A.2d 723. 

Pa.—Commonwealth v. Baerncopf, 
Quar.Sess., 33 Berks Co. 9. 

70 C.J. p 679 note 12. 


72. Cal.—People v. Darby, 148 P.2d 
28, 64 C.A.2d 25. 

73 . Utah.—State v. Nemier, 148 P. 
2d 327, 106 Utah 307. 

74. Cal.—^People v. Sheridan, 29 P.2d 
464, 136 C.A. 675. 

76. Ky._^Hall V. Commonwealth, 182 

S.W.2d 890, 298 Ky. 299. 

—^Morgan v. State, 128 So. 737, 
167 Miss. 639. 

—^People V. Bussell, 194 N.B. 66, 
*266 N.T. 147. 


Pa.—Commonwealth v. Karmendi, 
188 A. 752, 325 Pa. 63. 

Utah.—State v. Murphy, 68 P.2d 188, 

92 Utah 382. 

Va.—^Plymale v. Commonwealth, 79 
S.E.2d 610. 196 Va. 582. 

76. U.S.—Sutherland v. U. S., C.C.A. 
Va., 92 F.2d 305. 

Tex.—^Redding v. State, 197 S.W.2d 
357, 149 Tcx.Cr. 576 —Skinner v. 
State, 251 S.W. 810, 94 Tex.Cr. 371. 

77. Ill.—People v. Blockburger, 188 
K.B. 440, 354 HI. 301. 

78. Utah.—State v. Solomon, 87 P.2d 
807, 96 Utah 500. 

79 . XJ.S.—U. S. V. Gordon, C.A.I11., 
196 P.2d 886, reversed on other 
grounds Gordon v. United States, 
73 S.Ct. 369, 344 U.S. 414, 97 KEd. 
447 —Chevillard v. U. S., C.C.A.Cal., 
165 P.2d 929—^Moyer v. U. S., C.C. 
A.Cal., 78 P.2d 624. 

Ill.—^people V. Derrico, 100 N.E.2d 
607, 409 Ill. 453. 

People V. Bydalek, 40 N.E.2d 696, 
318 Ill.App. 631, affirmed 45 N.B.2d 
849,381 111. 330. 

La._State v. Jackson, 81 So.2d 6, 

227 La 949—State v. Haddad, 69 
So.2d 411, 221 La 337. 

Mo.—State v. Rose, 96 S.W.2d 498, 
339 Mo. 317. 

Neb.—Callies v. Stata 61 N.W.2d 870, 
157 Neb. 640—Sherrick v. State, 61 
N,W,2d 358, 157 Neb. 623. 
iq-.Y—People V, Creighton, 2 N.E.2d 
660, 271 N.T. 263. 

70 C.J. P 679 note 14, 

Codefendant as subject to cross-ex¬ 
amination by accused see supra § 
369. 

AhxLse of dlsoretloa 

Where it was a question of fact 
whether state’s witness was an ac- 
complica defendant was entitled to 
examine him thoroughly within rea¬ 
sonable bounds on all material mat¬ 
ters, and denial of such privilege was 
an abuse of discretion. 


Ark.—^Boyd v. State, 219 S.W.2d 623, 
215 Ark. 156. 

Befasal to answer 
Accomplice permitted to testify for 
prosecution cannot refuse to answer 
relevant questions on cross-examina¬ 
tion under rule that he cannot be 
compelled to incriminate himself. 
N.C.—State v. Perry, 188 S.B. 639, 
210 N.C. 796. 

80. Okl.—^Fannin v. State, 291 P. 
989. 48 OkLCr. 346. 

81. Ill.—People V. Derrico, 100 N.B. 
2d 607, 409 Ill. 453. 

Mo.—Corpus Jttris cited iu State v. 

Ingram, 286 S.W.2d 733. 

70 C.J. p 680 note 16. 


82. Ill.—^People v. Maggio, 165 N.E. 
373, 324 Ill. 516. 

83 . U.S.—Meadows v. U. S., CC.A. 
Cal., 11 F.2d 718, certiorari denied 
47 S.Ct. 97, 273 U.S. 703, 71 L.Ed. 
848. 

Mich.—People v. Koukol, 247 N.W. 
738, 262 Mich. 629, 87 A.L.B. 878. 

34 . m.—^People v. Maggio, 155 N.B. 
378, 324 Ill. 516. 

Neb.—Callies v. State, 61 N.W.2d 
370, 167 Neb. 640 —Sherrick v. 

State, 61 N.W.2d 358, 167 Neb. 623. 

85. Ill.—People v. Maggio, 155 N.E. 

873, 824 Ill. 616. 

70 C.J. P 680 note 20. 

83 , Pa.—Commonwealth v. Emmett, 
74 Pa.Super. 86. 

87. Ark.—Stroud v. State, 283 S.W. 
372. 170 Ark. 1194. 

70 C.J. P 680 note 22. 

88. Ala.—^Palmer v. State, 51 So. 
858, 165 Ala. 129. 

89. Neb.—Callies v. State, 61 N.W. 
2d 370. 157 Neb. 640—Sherrick v. 
State, 61 N.W.2d 858, 167 Neh. 623. 

70 C.J. P 680 note 24. 

90 . N.J.—State v. Black, 118 A. 108, 
97 NJr.Law 364. 
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material matters, however, is not ordinarily prop- 
er.91 

In accordance with the foregoing rules, particular 
questions asked of an accomplice on cross-examina¬ 
tion have been held proper, permissible, or not un¬ 
duly restricted in various criminal prosecutions, 
such as for burglary,®* murder,®^ rape,^* receiving 
stolen goods,*® robbery,®'^ and use of the mails to 
defraud.9« On the other hand, in particular circum¬ 
stances, particular cross-examination of an accom¬ 
plice or a codefendant has been held improper, er¬ 
roneous, or unduly restricted,*® as in prosecutions 
for burglary,!- conspiracy,® grand larceny,® mur¬ 
der,® rape,® receiving stolen goods,® robbery,^ and 

91, xj.s.—IT. S. V, Lawinski, C.A.I11., 

195 F.2d 1. ^ 

(ja,—Burke v. State, 47 S.£!.2d 116, 76 
Ga.App. 612. 

N.J.—State V. Favorite. 178 A. 765, 

115 N.J.Law 197. 

70 C.J. P 680 note 26. 

93 , Xj.S.—Siglar v. U. S., C.A.Tex., 

208 F.2d 865, certiorari denied 74 
S.Ct. 854. 347 U.S. 991, 98 L.Ed. 

1125. 

70 C.J, P 680 note 27. 

93 . Pa.—Commonwealth v. Gable, 90 
A.2d 301, 171 Pa.Super. 468. 

94. Ala.—Jordan v. State, 24 So.2d 
138. 32 Ala.App. 172, certiorari de¬ 
nied 24 So.2d 140, 347 Ala. 304. 

Conn,—State v, Bradley, 55 A2d 114, 

184 Conn. 102, certiorari denied 168 
act. 453, 333 U.S. 827, 92 L.Ed. 

1112 . 

La.—State v. Jackson, 81 So.2d 5, 

227 La. 949. 

Mo.—State v. Brown, 227 S.W.2d 646, 

360 Mo. 104. 

N.C.—State v. Perry, 188 S.E. 639, 

210 N.C, 796. 

95. Neb.—Sherrick v. State, 61 N.W. 

2d 358, 157 Neb. 623. 

Wash.—State v. Kelly, 60 P.2d 50, 

187 Wash. 301. 

93 , La.—State v. Haddad, 59 So.2d 
411» 211 La, 337. 

Pa.—Commonwealth v. Gable, 90 A.2d 
301, 171 Pa.Super. 468. 

97. Mont—State v. Robuck, 248 P. 

2d 817, 126 Mont. 302. 

98 . U.S.—^Huteson v. U. S., CCA. 

Ind., 67 P.2d 731, certiorari denied 
54 S,Ct. 631, 292 U.S. 627, 78 L.Bd, 

1482. 

99. Iowa.— State v. Hild, 39 N.W.2d 
139, 240 Iowa 1119. 

S.C.—State V. Russ, 88 S.B.2d 386, 

208 S.C. 449. 

70 C.J. P 680 note 28. 

Former oonviotions 

Although great latitude is allowed 
on cross-examination of an accom¬ 
plice testifying for the prosecution, 
witness can be made to testify only 
to former convictions involving In- 


sodomy.^ 


c. Other Witnesses 

Accused in a criminal prosecution generally Is al¬ 
lowed wide latitude In the cross-examination of witnesses 
for the state, and such rule applies to cross-examination 
of the prosecuting witness in a prosecution for rapOi se¬ 
duction, incest, or the like. 

As a general rule, accused in a criminal prosecu¬ 
tion is allowed wide latitude in the cross-examina¬ 
tion of the state’s witnesses.* So, in a prosecution 
for such a crime as rape, seduction, incest, or the 
like, great latitude should be allowed in the cross- 
examination by defendant of the prosecuting wit¬ 
ness,®* particularly where her testimony is imcor- 

Idaho.—Corpus Juris cited in State 
V. Jones, 113 P.2d 1106, 1108, 62 
Idaho 552. 

Kan.—State v. Rosenberry, 134 P.2d 
414, 156 Kan. 508. 

]VIinn.—State v. Morgan, 51 N.W.2d 
61, 235 Minn. 388. 

N'eb.—Corpus Juris cited in Callles v. 
State, 61 N.W.2d 370, 377. 157 Neb. 
640—Bherrick v. State, 61 N.W.2d 
358, 157 Neb. 623. 

Utah.—Corpus Juris cited in State 
V. Smith, 62 P.2d 1110, 1114, 90 
Utah 482. 

70 C.J. P 680 note 30. 

Contributing to delinoLuenoy of minor 
In prosecution for contributing to 
delinquency of minor, much liberali¬ 
ty should be allowed defendant in 
i cross-examining minor involved. 
CaL—People v. Voice, 157 P.2d 436, 
68 aA.2d 610. 

Cross-examination held unduly lim¬ 
ited 

Ala.—Mosley v. State, 1 So. 2d 593, 
241 Ala. 132. 

Cal.—People v. Flores, 59 P.2d 517, 
15 C.A.3d 386. 

Ga.— Fr&dy v. State, 90 S.E.2d 664, 
212 Ga. 84. 

Mo.—State v. Klink, 254 S.W.2d 660, 
363 Mo. 907. 

Neb.—Callies v. State, 61 N.W.2d 370, 
167 Neb. 640. 

Cross-examination held not unduly 
restricted 

(1) In general. 

Cal.—People v. Corlett, 153 P.2d 695, 
67 C.A2d 33, rehearing denied 153 
P2d 964, 67 C.A2d 33—People v. 
Burnette. 102 P.2d 799, 39 C.A.2d 
216—People v. Mangum, 88 P.2d 
207, 31 C.A2d 374. 

Ill.—^People V. Halteman, 139 N.B.2d 
286, 10 I11.2d 74. 

Mich.—^People v. Ely, 12 N.W.2d 425, 
307 Mich. 452. 

Neb.—Swogger v. State, 214 N.W. 70. 
116 Neb. 621, reheard 218 N.W. 416, 
lie Neb. 563. 

70 C.J. P 681 note 42. 

(2) In prosecution for assault with 
intent to kill, wherein defendant tes¬ 
tified that he shot prosecuting wit- 


famous crimes and cannot be inter¬ 
rogated on arrests or indictments, or 
on convictions of crimes not infa¬ 
mous, since the credibility of a wit¬ 
ness Is not presumed to be affected 
by anything less than a conviction of 
an infamous crime. 

Ill.—^People V. Derrico, 100 N.E.2d 
607, 409 III. 453. 

Violation of election laws 
Where accomplice was cross-ex¬ 
amined as to truthfulness of testi¬ 
mony implicating accused in crime 
and admitted falsity of statements 
to grand jury, and such falsity was 
conceded by prosecution, excluding 
further cross-examination with re¬ 
spect to such statements was not er¬ 
ror. 

Cal.—People v. Kennedy. 69 P.2d 224, 
21 C.A,2d 186. 

1. Pa.—Commonwealth v. Romito, 

70 A,2d 444, 166 Pa.Super. 158. | 

2. U.S.—^Moyer v. U. S., C.C.A.Cal., 
78 F.2d 624. 

Ill.—.people V. Rudnlckl, 68 N.B.2d 
723, 394 Ill. 351. 

3. S.C.—State V. Russ, 38 S.B.2d 
386, 208 S.C. 449. 

4. N.J.—State v. Favorito, 178 A. 
766, 116 N.J.Law 197. 

N.M.—State v. Martin, 209 P.2d 525, 
63 N.M. 413. 

Pa.—Commonwealth v. Karmendi, 
188 A. 762, 326 Pa. 63. 

6. Neb.—Callies v. State, 61 N.W.2d 
370, 157 Neb. 640. 

6. Ark.—^Boyd v. State, 219 S.W.2d 
623, 215 Ark. 156. 

7, N.J.—State v, Hogan, 176 A. 709, 
13 N.J.Misc. 117, affirmed 181 A 
169, 115 N.J.Law 631. 

8« Mont.—State v. Searle, 239 P.2d 
995, 126 Mont. 467. 

9. Neb.—^Mason ▼. State, 270 N.W. 
661, 132 Neb. 7. 

10, Cal.—^People v. Burnette, 102 P. 
2d 799, 39 C,A.2d 216—People v. 
Mangum, 88 P.2d 207, 31 C.A2d 
374. 

Oolo.—De Salvo v. People, 66 P.2d 
28, 98 Colo. 368. 
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roborated.ii Such witness may, in general, be 
cross-examined on matters pertinent to the issues 
in the case,i^ or concerning which she has testified 
or to which she has referred on her direct examina- 
tion,i3 and as to matters bearing on her credibility^^ 
and the weight to be given to her testimony,^® or 
for the purpose of testing her memory,or of 
contradicting statements made by her on direct 
examination,!^ rebutting false inferences arising 
therefrom.!® Thus, where she testifies that she did 
not make prompt complaint, she may be cross-ex- 
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amined as to her reasons for failing so to do;!® 
and where she is permitted to give in evidence the 
birth of a child to her, and to impute its fatherhood 
to defendant, she is subject to cross-examination as 
to the possibility of another being the father.-® 

On the other hand, the scope of cross-examination 
of such a witness is not unlimited,®! and questions 
merely embarrassing to prosecutrix, and not neces¬ 
sary to aid the jurj" in determining the guilt or in¬ 
nocence of accused, should not ordinarily be per¬ 
mitted.®® 


3 . Conduct of Csoss-Examination 


§ 402 , By Whom Conducted 

In the absence of a rule of court providing otherwise, 
cross-examination of the same witness by more than one 
counsel Is discretionary with the court. Authorities are 
not uniform as to who may cross-examine In behalf of 
persons tried Jointly for the same offense. 

Under a rule of court expressly so providing, 
only one counsel may cross-examine a witness;®® 
but in the absence of such a rule, cross-examination 
of the same witness by more than one counsel is 
discretionary with the court.®^ 

Cross-examination in a criminal case may not be 
conducted by one who is neither a lawyer nor party 
defendant, but merely a complaining officer and 
witness in the case.®5 Where several are being 
tried jointly for the same offense, the order in 
which coimsel for the several defendants shall cross- 
examine the state’s witnesses may be regulated by 
the court,®® and one of them may even be denied 
the right to cross-examine separately where he had 
arranged with the others that counsel of one of 


them should cross-examine for all;®*^ hut where de¬ 
fendants jointly indicted are tried jointly under or¬ 
der of court denying separate trials and the interests 
of defendants are, or may be, adverse to each other, 
each defendant is entitled to have the counsel repre¬ 
senting him cross-examine the state’s witnesses,®® 
and a rule of court forbidding more than one coun¬ 
sel on either side to examine witnesses, in so far 
as it deprives an accused the right to cross-examine 
by his own counsel, is void;®® nor is the error of 
the court in denying the right mitigated by permis¬ 
sion of one defendant to cross-examine through the 
other defendant’s counsel.®® However, where de¬ 
fendants are charged "with riot, it has been held 
that, the case being an entirety with no right of 
defendants to separate trials, the court has the 
power, in conduct of the trial, to limit the cross-ex¬ 
amination to one counsel for defendants although 
the several defendants are represented by different 
counsel.®! 


ness in self-defense and that he 
feared prosecutinff witness because 
on two earlier occasions prosecuting 
witness had beaten him hrutually 
and had threatened to kill him, court 
properly refused to permit defend¬ 
ant, on cross-examination of prose¬ 
cuting witness, to ask prosecuting 
witness concerning his relations with 
defendant prior to alleged assault 
with Intent to kill. 

N.J.—State V. Centalonza, 86 A.2d 
780, 18 N.J.Super. 164. 

11. Cal.—^People v. Hume, 132 P.2d 
62, 66 CJL2d 262. 

Utah.—State v. Warner, 13 P.2d 317. 
79 Utah 510. 

12. Ooipus Juris cited la. Callies v. 
State. 61 N.W.2d 370, 877, 167 Neb. 
640. 

70 C.J. p 680 note 12. 

13. Coxpiis Jhxis dted ia Callies v. 
State, 61 N.W.2d 370. 877, 167 
Neb. 640. 

70 C.J. p 680 note 33. 


14. Corpus Juris dted ta Callies v. 
State, 61 N.W.2d 370, 377, 167 Neb. 
640. 

70 C.J. p 680 note 34. 

15. Corpus Juris dted la Callies v. 
State, 61 N.W.2d 370, 377, 167 Neb. 
640. 

Utah.—State v. Warner, 13 P.2d 317, 
79 Utah 510. 

13. Minn,—State v. Trocke, 149 N. 

W. 944, 127 Minn. 485. 

17. Ala.—Owens v. State, 108 So. 

654, 21 Ala.App. 321. 
la CaL—People v. Davenport, 110 
P. 318, 13 C.A. 632. 

19. Ala.—Mosley v. State, 1 So. 2d 
593, 241 Ala. 182. 

Cal.—^People v. Vaughan, 21 P.2d 
438, 131 C.A. 265. 

Oki.—^Dawes v. State, 246 P. 482, 34 
OkLCr. 225. 

52 aj. p 1068 note 2. 

20. W.Va.—State v. Bice* 98 S.B. 
432, 88 W.Va. 409. 

70 C.J. p 680 note 40. 

197 


21. Cal.—^People v. Burnette, 102 P. 
2d 799, 39 C.A.2d 216. 

22. Minn.—State v. Sandguist, 178 
N.W. 888, 146 Minn. 822. 

23. Mich.—Cook v. Standard D., etc.. 
Ins. Co., 49 N.W. 474. 86 Mich. 664. 

24. Iowa.—Williamson v. Craig, 216 
N.W. 664, 204 Iowa 665. 

25. N.T.—People v. O^Neil, 248 N.Y. 
S. 674, 139 Misc. 629. 

26. S.C.—State v. Howard, 14 S.B. 
481, 35 S.C. 197. 

27. Ga.—^Roberts v. State, 14 Ga. 
18, 21. 

23. Mont.—State v. Davis, 34 P. 182, 
13 Mont. 384. 

M.Y.—People V. Billls, 110 N.Y.S. 887, 
68 Misc. 150, 22 N.T.Cr. 283. 

29. Mo.—State v. Bryant, 55 Mo. 75, 

30. N.Y.—People v- Billis, 110 N.Y. 
S. 387, 58 Misc. 150, 22 N.T.Cr, 283. 

31. S.C.—State T. Sims, 16 S.C. 486^ 



§§ 403-404 WITNESSES 

I 403 . Cross-Examination by Court 

While ordinarily the court is not Justified In usurping 
the functions of counsel In cross-examination. It may 
cross-examine in a proper case, being then governed by 
the same rules as govern counsel. 

While ordinarily the court is not justified in 
usurping the functions of counsel in the cross-ex¬ 
amination of witnesses,it may cross-examine in a 
proper case,33 as, for example, in order to induce 
a direct answer,3^ or to develop the truth of an is- 
sue,35 or to prevent the use of the court as an in¬ 
strument of injustice where there are indications at 
the trial of imposition on the court,36 or where a 
party and his attorney are absent and the court 
sees reason to scrutinize the testimony of the wit¬ 
ness ,*3'^ or, in a criminal case, to test the truth 
of accused's direct testimony when he chooses to 
take the stand as a witness in his own behalf 
or, in a divorce suit, to prevent collusion.33 Also, 
the court may interpose during a cross-examination 
by counsel and question the witness to give him 
opportunity for explanation,^® although it has been 
held proper for the court to refuse to allow the wit¬ 
ness to explain testimony brought out in cross-exam¬ 
ination by the court, but to leave the explanation 
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to be brought out by the party on redirect examina- 
tion.^1 

In cross-examining a witness, the trial court is 
governed by the same rules as govern counsel,^^ 
and the trial court should not subject a witness to a 
merciless cross-examination.^3 The power of the 
court to cross-examine should be most carefully ex¬ 
ercised, and the questions put should not betray bias 
or prejudice, or carry to the jury the impression that 
the judge has made up his mind as to the facts.44 
It is improper for the court to cross-examine a wit¬ 
ness in such manner or at such length as to indicate 
a purpose to break the force of his testimony 
but mere length of cross-examination by the court, 
in the absence of proof of prejudice occasioned 
thereby, is not error.^® One party cannot com¬ 
plain of the action of the court in withdrawing a 
question which it had asked the adverse party’s wit¬ 
ness on cross-examination.**7 

§ 404 . Control by, and Discretion of, Court 

It is the right and duty of the trial court to control 
the cross-examination of witnesses; the scope and ex¬ 
tent, and the method and manner, of such cross-examina¬ 
tion are largely In the discretion of the trial court. 


32. Pa.—Snee v. Snee, 1S7 A. 606, 
109 Pa.Super. 477. 

S.C.—State V. Martin, 67 S.E.2d 56, 
216 S.C. 129, 

SnsTSTMtions I 07 trial ooiurt 
Where counsel has cross-examined 
a witness in a competent and thor¬ 
ough manner, the trial court may 
not make suggestions with respect 
to cross-examination. 

Cal.—^People v. Long, 147 P.2d 659, 
63 C.A2d 679. 

33. Kan.—State v. Bean, 295 P,2d 
600, 179 Kan. 373. 

Pa.—Sher v. Ohlbaum, 188 A. 563, 124 
Pa.Super, 426, 

Redditt v. Horn. Com.Pl., 36 Del, 
Co. 137, 68 York.Leg.Rec. 89, af¬ 
firmed 64 A.2d 809, 361 Pa,. 533. 
Tenn.—Johnson v. Maury County 
Trust Co., 15 Tenn.App. 326. 

Wis.—^Komp V. State, 108 N.W. 46, 
129 Wis. 20, 

70 C.J. P 681 note 67. 

Oriminal pxo8ecTitio]i. 

Wis.—State v. Driscoll, 66 N.W.2d 
788, 263 Wis. 230. 

34. Minn.—^Farmers’ State Bank of 
Iona V. Gehlsen, 212 N.W. 699, 170 
Minn. 341. 

35. oa.—^A. K. Adams & Co. v. Ho¬ 
mey er, 73 S.E.2d 581, 87 Ga.App. 
801. 

86 . Ill.—^Balsewicz v. Chicago, B. & 
Q. Ry. Co., 88 N.B. 734, 240 Ill. 
238. 

70 C.J. p 681 note 59. 


37. N.Y.—Bradley v. Mlrick, 91 N.T. 
293 

70 C. j. p 681 note 60. 

38. N.T.—Gill V. People, 6 Thomps. 
& C. 308, 2 Cow.Cr. 93. 

39. N.Y.—Zikos v. Zikos, 128 N.Y.S. 
2d 627, 283 App.Div. 822. 

70 C.J. p 681 note 62. 

Tlolatlon of substantive rights held 
not ^own 

Comments by, and participation of, 
trial court in cross-examination of 
defendant's witness did not violate 
any substantive right of defendants, 
in the light of all the proof. 

N.Y.—^Zikos V. Zikos, supra. 

40. Cal.—People v. Becker, 210 P.2d 

871, 94 C.A.2d 434—^Hughes v. | 

Quackenbush, 37 P.2d 99, 1 C.A.2d 
349. 

Tenn,—^Hager v, Hager, 66 S.W.2d 
260, 17 Tenn.App. 143. 

70 C.J. p 682 note 63. 

"A trial judge certainly is author¬ 
ized on cross-examination of a de¬ 
fendant to call his attention to ap¬ 
parent conflicting statements which 
he has made sp as to give him an 
opportunity to explain or reconcile 
them if possible.” 

Cal.—^People v. Buratti, 215 P.2d 500, 
603, 96 C.A,2d 417—People v. Cole¬ 
man, 127 P.2d 309, 316, 63 C.A.2d 
18—^People V. Butterfield, 106 P. 
2d 628, 631, 40 C.A.2d 725. 

Action held not improper 
In action for injuries to plaintiff 
whose automobile collided with 
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truck, wherein witness, when cross- 
examined by plaintiff’s counsel con¬ 
cerning witness’ statements in crim¬ 
inal prosecution against truck driv¬ 
er, became slightly confused as to 
distances, and, when counsel was at¬ 
tempting to show that in criminal 
court witness had given testimony 
slightly different, court read to wit¬ 
ness his testimony in criminal court 
and SLsked witness to explain his tes¬ 
timony, action of the court was not 
improper as taking cross-examina¬ 
tion away from counsel and making 
it impossible for him to trap witness 
into contradicting himself. 

La.—^Montifue v. American Hut. Lia¬ 
bility Ins. Co., App., 26 So.2d 407. 

41. Vt.—B. T. & H. K. Ide v. Bos¬ 
ton & M. R. R., 74 A. 401, 83 Vt. 
66 . 

42. Pa.—Sher v. Ohlbaum, 188 A. 
663, 124 Pa.Super. 425. 

43. Pa.—Commonwealth v. Clai¬ 

borne, 102 A,2d 900, 175 Pa.Super. 
42. 

44. Wis.—State v. Driscoll, 56 N.W. 
2d 788, 263 Wis. 230—Komp v. 
State, 108 N.W. 46, 129 Wis. 20. 

46. N.Y.—Whitehead v. Mutual Life 
Ins. Co. of New York, 37 N.Y.S.2d 
261, 264 App.Div. 647. 

70 C.J. p 682 note 64. 

46. Cal.—^People v. Keys, 266 P. 897, 
82 C.A. 602. 

47. Ala.—Brown v. Louisville, etc., 
R. Co.. 19 So. 1001. Ill Ala, 276. 
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It is both the right and duty o£ the trial court 
to control the cross-examination of witnesses, both 
for the purpose of conserving the time of the 
court and of protecting the witnesses from pro¬ 


longed and needless examination.^^ The scope and 
extent of the cross-examination of a witness rest 
largely in the discretion of the trial court,whose 
rulings will not be disturbed unless some abuse of 


48. N.C.—state v. Stone, 36 S.E.2d 
704, 226 N.C. 97. 

Proper cbaamLels 

It is the duty of trial court to con¬ 
fine the cross-examination of wit¬ 
nesses to proper channels. 

Okl.—Skelley v. State. 77 P.2d 1162. 

64 Okl.Cr. 112, rehearing denied 82 
P.2d 843. 66 Okl.Cr. 54. 

Bight standards of fairness said de¬ 
cency 

It is the duty of the circuit court 
and the district court to he on strict 
guard to see that cross-examination 
conforms, at all times, with the right 
standards of fairness and decency. 

XJ.S.—^Mannix v. TJ. S., C.C.A.Md., 140 
F.2d 250. 

49. U.S.—Railway Exp. Agency, Inc. 

V. Epperson, C.A.Mo., 240 P.2d 189 

_^tJ. S. V. Migliorino, C-A.Pa., 238 

p.2d 7—^Poliafico v. V. S., C.A.Ohio, 
237 F.2d 97—^Ford v. U. S., C.A 
Tex.. 233 F.2d 66. certiorari denied 
77 act. 49, 362 XJ.S. 833, 1 L.Ed. 
2d 53—^McKenna v. U. S., CXA. 
Minn., 232 P-2d 431—U. 8. v. 
Wheeler. C.A,I11., 219 F.2d 773, cer¬ 
tiorari denied 76 S.Ct. 872, 349 TJ.S. 
944. 99 L.Bd. 1271, and McGowan 
V U. S.. 76 act. 872, 349 TJ.S. 944, 
99 Ii.Bd. 1271—TJ. S. V, Bender, C. 

A Ill., 218 F.2d 869, certiorari de¬ 
nied 75 act. 660, 849 TJ.S. 920, 99 
Li.Bd. 1263—^Beaty v. TJ. S., C.A 
N.C., 213 F.2d 712, vacated on oth¬ 
er grounds 76 S.Ct, 312, 348 TJ.S. 
905, 99 L..Ed. 710—TJ. S. v. Conforti, 
C.A.I11., 200 F.2d 365, certiorari de¬ 
nied Conforti V. TJ. S., 73 S.Ct. 782, 
345 TJ.S. 925, 97 L.Ed. 1356— U. S. 
V. Caserta, C.A.Pa., 199 F.2d 905— 
Lovely V. U. S.. C.A.S.C., 175 F.2d 
312, certiorari denied 70 S.Ct. 38, 
338 TJ.S. 834, 94 L.Ed. 608—TJ. S. v. 
Toner, C.A.Pa., 173 P.2d 140—An¬ 
derson V. Federal Cartridge Corp., 
C.C.A.Minn., 166 P.2d 681—TJ. a v, 
Cramer, C.C.A.N.T., 137 F.2d 888, 
reversed on other grounds 65 aCt, 
918, 325 U.a 1, 89 L.Bd. 1441— 
Rose V. U. a, C.C.A.Okl., 128 F.2d 
622, certiorari denied 63 S.Ct, 47, 
817 TJ.S. 651, 87 L.Ed. 524— V. 3. 
V. Quinn, C.C.A.N.Y., 124 F.2d 378 
—Twachtman v. Connelly, C.C.A. 
Ohio. 106 F.2d 501—Podolsky v. 
La Forge, C.C.A.Mass., 92 F.2d 954. 

John E. Smith’s Sons Co. v. Lat- | 
timer Foundry & Mach. Co., B.C. 
Pa., 19 P,R.D. 379, affirmed C.A., 
239 F.2d 815. 

Ala.—^Howell v. Greyhound Corp., 59 
So.2d 587, 257 Ala. 492—Kervin v. 
State, 48 So.2d 204, 254 Ala. 449— 
Noble V. State, 46 So.2d 867, 253 
Ala. 619—Davis v. Radney, 38 So. 
2d 867, 261 Ala. 629—Bates v. Chil¬ 


ton County. 13 So.2d 186, 244 Ala. 
297—Sanders v. State, 11 So.2d 740, 
243 Ala. 691—Louisville & N. R. 
Co. V. IVlartin, 198 So. 141, 240 Ala. 
124—Canty v. State, 191 So. 260, 
238 Ala. 384, reversed without opin¬ 
ion Canty v. State of Alabama, 60 
S.Ct. 612, 309 U.S. 629, 84 L.Ed. 
988—^Patterson v. State, 175 So. 
371. 234 Ala. 342. certiorari denied 
Patterson v. State of Alabama, 58 
S.Ct 121, 302 U.S. 733, 82 L.Ed. 
567—^Harrison v. Mobile Light & 
Railroad Co., 171 So. 742, 233 Ala. 
393—^Pryor v. Limestone County, 
160 So. 700, 230 Ala. 295—^Norris v. 
State, 156 So. 656, 229 Ala. 226, re¬ 
versed on other grounds 65 S.Ct. 
579, 294 U.S. 687. 79 L.Ed. 1074. 

Hendricks v. State, 41 So.2d 420, 
34 Ala.App. 502 reversed on other 
grounds 41 So.2d 423, 252 Ala. 305, 
—^Long v. State, 36 So.2a 133, 33 
Ala.App. 463, certiorari denied 36 
So.2d 136, 250 Ala. 711—Early v. 
State, 18 So.2d 873, 31 Ala.App. 488 
—Sowell V. State, 199 So. 900, 30 
Ala.App. 18—Hardis v. State, 189 
So. 216. 28 Ala.App. 524. followed 
in Deese v. State, 189 So. 218, 28 
Ala.App. 526—May v. Lewis. 184 
So. 203, 28 Ala.App. 330, certiorari 
denied 184 So, 204, 236 Ala. 584— 
Coates V. State, 169 So. 328, 27 
Ala.App. 213. 

Ark.—Bartley v. State, 199 S.W.2d 
965, 210 Ark. 1061. 

Cal.—People v. Morlock, 292 P.2d 897, 
46 C,2d 141. 

Prampton v. Stoloff, 298 P.2d 10, 
142 C,A.2d 175—People v. Estrella, 
264 P.2d 182, 116 C.A.2d 713—Peo¬ 
ple V. Monson, 227 P.2d 521, 102 C. 
A.2d 308—People v. Sherman, 217 
P.2d 716, 97 C.A.2d 245—People v. 
Burton, 205 P,2d 1065, 91 C.A.2d 
695, certiorari denied Sugarman v. 
People of State of Cal., 70 S.Ct. 
187, 338 U.S. 886, 94 L.Bd. 544— 
People V. Ormes, 198 P.2d 690, 88 
CA2d 363—Martin v. Los Angeles 
Ry. Corp,. 171 P.2d 611, 75 C.A.2d 
744—People v. Serpa, 154 P.2d 6, 
67 C.A2d 327—Roynon v. Battin. 
132 P.2d 266, 55 C.A.2d 861—Ghig- 
llone V. American Trust Co., 122 
P.2d 301, 49 C.A.2d 683—^People v. 
Burnette, 102 P.2d 799, 39 C.A.2d 
215—^Melvin v. Berendsen, 46 P.2d 
189, 7 G.A.2d 389. 

Colo.—Archina v. People, 307 P-2d 

1083.. . 

Conn.—^rpus Jorfs dted Fahey 
V. Clark, 3 A.2d 318, 816, 125 Conn. 
44. 

D.C.—Natvig V. U. S., 236 F.2d 694, 
98 U.S.App.D.a 399—Wright v. U, 

5., 183 F.2d 821, 87 U.S.App.D.C. 

$7_llockaday v. Red Line, 174 F. 
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2d 154, 85 U.S.APP.D.C. 1, 9 A.L.R. 
2d 601—J. B. Hanger, Inc. v, U. S., 
160 F.2d 8, 81 U.S.App.D.C. 408— 
Lindsey v. U. S., 133 F.2d 368, 77 

U. S.App.D.C. 1. 

Solar V. U. S., MumApp., 94 A.2d 
34, 35 A.L.R.2d 1039. 

Pla.— Ziouette v. State, 12 So.2d 168, 
152 Fla. 49o. 

Ga.—Pulliam v. State, 28 S.E.2d 139, 
196 Ga. 782—Clifton v. State, 2 S. 
E.2d 102, 187 Ga. 502. 

Griffin v. State, 69 S.E.2d 665, 
85 Ga.App. 602—Russell v. Bass, 62 
S.B.2d 456. 82 Ga.App. 659—Carroll 

V. Hill, 56 S.E.2d 821, 80 Ga.App. 
576«-Western & Atlantic R. R. v. 
Burnett, 54 S.B.2d 357, 79 Ga.App. 
630—Loomis v. State. 61 S.E.2d 13. 
78 Ga.App. 153—White v. State, 40 
S.B.2d 782, 74 Ga.App. 634—Hyde 
V. State. 29 S.E.2d 820, 70 Ga.App. 
823, followed in 29 S.E.2d 824, 70 
Ga»App. 829—Cameron v. State, 18 
S.E.2d 16. 66 Ga.App. 414. 

Idaho.—State v. Hargraves, 107 P.2d 
854, 62 Idaho 8. 

IU..«.People v. Halteman, 139 N.B.2d 
286, 10 I11.2d 74—People v. Provo, 
97 N.E.2d 802, 409 Ill. 63—People 
V. Shines, 68 N.B.2d 911, 394 III. 
428—^People v. Moran, 38 N.E.2d 
760, 378 Ill. 461, certiorari denied 
Parker v. People of State of Illi¬ 
nois, 62 S.Ct. 945, 316 U.S. 665, 85 
L.Ed. 1741, rehearing denied 62 S. 
Ct. 1041, 316 U.S. 709, 86 L.Ed. 1775 
—People V. Filas. 15 N.E.2d 718, 
369 Ill. 78—^People v. Strutynski, 
12 N.E.2d 628, 367 Ill. 551—People 
V. Dubin, 10 N.E.2d 809, 367 Ill. 
229—People v. Jorczak, 9 N.B.2d 
227, 866 Ill. 507—People v. Naku- 
tin, 5 N.B.2d 78, 364 Ill. 563—Peo¬ 
ple V. Del Prete, 4 N.E.2d 484, 364 
Ill. 376—^People v. Majczek, 195 N. 
E. 653, 360 Ill. 261. 

McCray v. Illinois Cent. R. Co., 
139 N.B.2d 817, 121 Ill.App.2d 426 
—Green v. Keenan, 134 N.E.2d 115, 
10 Ill.App.2d 53—Johnson v. Chica¬ 
go & N. W. Ry. Co., 132 N.E.2d 678. 
9 Ill.App.2d 340—^People v. Braune, 
59 N.E.2d 619, 825 IllA.pp. 331— 
Nichols V. Blue Ribbon Brew Dis¬ 
tributing Co.. 47 N.B.2d 386, 318 
IlLApp. 229—Sarelas v. Meyer, 46 
N-B.2d 140, 317 IlEApp. 382—Hold¬ 
en V. Stein, 38 N.B.2d 378, 312 Ill. 
App. 260. 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1006, 217 Ind. 434—^Vanos- 
dol V. Henderson, 22 N.E.2d 812, 
216 Ind. 240. 

Denmure v. Bray, 27 N.E.2d 135, 
108 Ind.App. 60—Central Indiana 
Ry. Co. V. Mitchell, 199 N.B. 439, 
102 Ind.App. 12L 
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discretion is shown, as discussed 

Iowa.—Central Fibre Products Co. v. 
Lorenz. 66 N.W.2d 30, 246 Iowa 38-4 
—Pond V. Anderson, 44 N.W.2d 372, 
241 Iowa 1038—Hope v. Ted Mc- 
Grevey, Inc., 44 N.W.2d 369, 241 
Iowa 1022—Nichols v. Kirchner. 40 
N.W.2d 13, 241 Iowa 99—In re Ol¬ 
son's Estate. 34 N.W.2d 207. 239 
Iowa 1149—Korf v. Fleming, 32 
N.W.2d S5, 239 Iowa 601, 3 A.L.R. 
2d 270—^Plckerell v. Griffith, 29 N. 
■\V.2d 588. 238 Iowa 1151—Connelly 
V. Nolte, 21 N.W.2d 311, 237 Iowa 
114 —state V. Davis, 19 N.W.2d 655, 
236 Iowa 740—State v. Carter, 269 
N.W. 445, 222 Iowa 474—State v. 
Wheelock, 254 N.W. 313, 218 Iowa 
178. 

Kan.—State v. Stewart, 296 P.2d 
1071, 179 Kan. 445—State v. Row¬ 
land, 239 P.2d 949, 172 Kan. 224, 
30 A.L.B.2d 455—State v. Maxwell, 
102 P.2d 109, 151 Kan. 951, 128 A. 

L.R. 1315—State v. Zeilinger, 78 P. 
2d 845, 147 Kan. 707. 

Ma—State v. Sprague, 199 A. 705, 
135 Ma 470. 

Md.—^Plank v. Summers, 109 A.2d 
914, 206 Md. 598—^Harris v. State, 
99 A.2d 725, 203 Md. 165 —Williams 

V. Graff, 71 A,2d 450, 194 Md. 516, 
23 A.L.B.2d 106—Apple v. State, 69 

A. 2d 509, 190 Md. 661—Corens v. 
State, 46 A.2d 340, 185 Md. 561— 
Great Atlantic & Pacific Tea Co. v. 
Noppenberger, 189 A. 434, 171 Md, 
378—^Marino v. State, 187 A. 858, 
171 Md. 104. 

Mass.—Commonwealth v. Bonomi, 
140 N.E.2d 140—Commonwealth v. 
Lussier, 128 N.E.2d 669, 333 Mass. 
83—^McElwain v. Capotosto, 122 N. 

B. 2d 901, 332 Mass. 1—Common¬ 
wealth V. Aronson, 116 N.E.2d 362, 
330 Mass. 463—^Davis v. Hotels 
Statler Co., 97 N.E.2d 187, 327 
Mass. 28—Coe v. Coe, 69 N.E,2d 
793, 320 Mass. 296, reversed on 
other grounds 68 S.Ct. 1094, 334 
U.S. 378, 92 L.Ed. 1451, 1 A.L.R.2d 
1376—Gulffre v. Carapezza, 11 N.B. 
2d 433, 298 Mass. 458, 125 A.L.R. 1 
—Commonwealth v. Coshnear, 194 
N.E. 900, 289 Mass. 516. 

Mich.—People v. Fedderson, 41 N.W. 
2d 627, 327 Mich. 213—^In re Kra¬ 
mer's Estate, 37 N.W.2d 664, 324 
Mich. 626—Malicke v. Milan, 30 N. 

W. 2d 440, 320 Mich. 66, 4 A.L.R.2d 
1412. rehearing denied 32 N.W.2d 
363. 320 Mich. 66, 4 A.L.R.2d 1412 
—^McDuffie V. Root, 1 N.W.2d 644, 
300 Mich. 286. 

Minn.—^Boutang v. Twin City Motor 
Bus Co., 80 N.W.2d 30—Zuber v. 
Northern Pac. Ry. Co., 74 N.W.2d 
641, 246 Minn. 167—^Flemming v. 
Thorson. 43 N.W.2d 225, 231 Minn. 
343—State v. Clow, 10 N.W.2d 369» 
215 Minn. 380. 

Mo.—Merk v. St. Louis Public Serv¬ 
ice Co., 299 S.W.2d 446—Baker v. 
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Brown's Estate, 294 S.W.2d 22— 
State v. Brewer, 286 S.W.2d 782— 
State V. Thompson, 280 S.W.2d 838 
—Fisher v. Gunn. 270 S.W.2d 869— 
State V. Tyson, 258 S.'\V.2d 661, 363 
Mo. 1242—Holmes v. Terminal R 

R. Ass'n of St. Louis, 257 S.W.2d 
922, 363 Mo. 1178—Pierce v. New 
York Cent. R. Co., 257 S.W.2d 84— 
State V. Klink, 254 S.W.2d 650. 363 
Mo. 907—Lonnecker v. Borris, 245 

S. W.2d 63—Wilcox v. Coons, 241 S. 
W.2d 907, 362 Mo. 381—Hilton v. 
Thompson, 227 S.W.2d 675. 360 Mo. 
177 —state v. Montgomery, 223 S. 
W.2d 463—State v. Whipkey, 215 S. 
W.2d 492. 368 Mo. 563—State v. 
Hannon, 204 S.W.2d 916—^Hungate 

V. Hudson, 185 S.W.2d 646, 363 Mo. 
944, 157 A.L.R. 598—Menke v. Ro- 
vin, 180 S.W.2d 24, 352 Mo. 826— 
Orr V. Shell Oil Co.. 177 S.W.2d 608, 
352 Mo. 288—^Roach v. Kansas City 
Public Service Co., 141 S.W.2d 800 
—State V. Davit, 126 S.W.2d 47, 
343 Mo. 1151—State v. Flinn, 96 S. 

W. 2d 606—State v. Rose, 96 S.W.2d 
498, 339 Mo. 317—^Kelso v. W, A. 
Ross Const. Co., 85 S.W.2d 627, 
337 Mo. 202—Gardner v. St Louis 
Union Trust Co., 85 S.W.2d 86. 

State ex rel. Rueaeler Motor Co. 

V, Klaus, App., 281 S.W.2d 643— 
Kidd V, Kidd, App.. 216 S.W.2d 942 
—^Farmer v. Kansas City Public 
Service Co., App., 186 S.'W.2d 766 — 
State V, Walker, App., 110 S.W.2d 
7g0—^Wurst V. American Car & 
Foundry Co., App., 103 S.W.2d 6— 
Dent V, Monarch Life Ins. Co., 98 
S.W.2d 123, 231 Mo.App. 283—Mass- 
man V. Muchlebach, 95 S.W.2d 808, 
231 Mo.App. 72—McCarthy v. Met¬ 
ropolitan Life Ins. Co., App., 90 S. 

W. 2d 158—^Hinds v. Chicago, B. & 
Q, B. Co., App., 85 S.W.2d 166. 

Mont.—^McGonigle v. Prudential Ins. 
Co, of America, 46 P.2d 687, 100 
Mont 203. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct 104—Garcia v. State, 
68 N.W.2d 151, 169 Neb. 671—Guy- 
ette V. Schmer, 35 N.W.2d 689, 160 
Neb. 669—^Hans v. State, 22 N.W.2d 
385, 147 Neb. 67, vacated on other 
grounds 25 N.W.2d 36, 147 Neb. 
730 —^Devore v. Board of Equaliza¬ 
tion. 13 N.W.2d 461, 144 Neb. 361— 
Aurora Hotel v. Board of Equaliza¬ 
tion of Hamilton County, 300 N.W. 
419, 140 Neb. 511—Seiner v. State, 
292 N.W, 112, 138 Neb. 130—An¬ 
drews V. Commercial Casualty Ins. 
Co., 259 N.W. 653, 128 Neb. 496— 
Peterson v. State, 88 N.W. 649, 63 
Neb. 251. 

N.J.—State V. W. U. Tel. Co., 97 A.2d 
480, 12 N.J. 468, appeal denied W. 
U. Tel. Co. V. State of N. J., 74 S. 
Ct 124, 346 U.S, 869, 98 L.Ed. 379. 

Palkoski v, Garcia, 108 A.2d 271. 
82 N.J.Super. 343. affirmed 115 A.2d 
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Criminal Law § 1871. This discre- 

639, 19 N.J. 176—State v. Bdelman, 
98 A.2d 618. 26 N.J.Super. 688— 
State V. Hatch, 91 A.2d 273, 21 N.J. 
Super. 394. 

Maisto V. Maisto, 8 A.2d 810, 123 
N.J.Law 401. affirmed 12 A.2d 890, 
124 N.J.Law 565—Spatuzzl v. Star 
Auto Truck Exchange, 196 A. 723, 
119 N.J.Law 377—Moon v. Lewis, 

185 A. 12, 116 N.J.Law 521. 

N.M.—State v. Martin, 209 P.2d 625, 

53 N.M. 413—State v. Talamante, 
165 P.2d 812. 50 N.M. 6—State v. 
Vargas. 74 P.2d 62, 42 N.M. 1— 
State v. Burrus, 35 P.2d 285, 38 N. 

M. 462. 

N.Y.—People v. Jelke, 135 N.E.2d 213. 

1 N.Y.2d 321—^People v. Sorge, 93 

N. E.2d 637, 301 N.Y. 198—Friedel 
V. Board of Regents of University 
of N. Y., 73 N.B.2d 646, 296 N.Y. 
347, motion granted 74 N.E.2d 557, 
297 N.Y. 686. 

People V. Du Byk, 139 N.Y.S.2d 
577, 286 App.Dlv. 1026, affirmed 130 
N.E.2d 621, 309 N.Y. 833—People 
V. Bilanchuk. 112 N.Y.S.2d 414, 280 
App.Dlv. 180. 

N.G.—State v. Tola, 23 S.B.2d 321, 
222 N.C. 406. 

N.D.—Peterson v. Bober, 66 N.W.2d 
331, 79 N.D. 300—State v. Dinger, 
260 N.W. 251, 66 N.D. 469. 

Ohio.—A. H. Haeseler Bldg. & Con¬ 
tracting Co. v. John J. Dupps Co., 
App., 129 N.B.2d 883. 

Okl.—^Rodgers v. Oklahoma Wheat 
Pool Terminal Corp., 96 P.2d 1040, 

186 Okl. 171—Town of Sentinel v. 
Boggs, 61 P.2d 664, 177 Okl. 623— 
Commercial Drilling Co. v. Ken¬ 
nedy, 46 P.2d 634, 172 Okl. 476. 

Igo V. State, Cr., 267 P.2d 1082— 
Akins V. State, 215 P.2d 669, 91 
Okl.Cr. 47—Little v. State, 164 P. 
2d 772, 79 Okl.Cr. 85. 

Or.—Garrett v. Eugene Medical Cen¬ 
ter. 224 P.2d 663, 190 Or. 117— 
State V. Cook, 69 P.2d 249, 164 Or. 
62—^Richer v, Burke, 34 P.2d 317, 
147 Or. 466—Burrowes v. Skibbe, 
29 P.2d 662, 146 Or. 123. 

Pa.—Commonwealth v. Woods, 79 A. 
2d 408. 366 Pa. 618—^Kline v. Kach- 
mar, 61 A.2d 826, 360 Pa. 396— 
Lester v. Century Indem. Co., 50 A. 
2d 678, 356 Pa. 16—Price v. Cen¬ 
tury Indem. Co., 6 A.2d 130, 333 
Pa. 337—^Kaplan v. Loev, 194 A. 
653, 327 Pa. 466, certiorari denied 
58 S.Ct. 477 (two cases), 302 U.S. 
766, 82 L.Ed. 696—Goodbody v. 
Margiottl, 187 A. 426, 323 Pa. 629, 
petition dismissed 191 A. 582, 323 
Pa. 660a. 

Commonwealth v. Cano, 128 A. 
2d 368, 182 Pa.Super. 624—Com¬ 
monwealth V. Salerno, 116 A.2d 87, 
179 Pa.Super. 13—^Pantano v, Zam- 
er Motor Sales Co., 85 A.2d 681, 170 
Pa.Super. 317—Commonwealth v. 
Truitt, 82 A.2d 699, 169 Pa,Super. 
326, reversed on other grounds 
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Commonwealth v. Peay, $6 A.2d i 
425. 369 Pa. 72, 80 A.L.R.2d 572—In | 
re Weintraub, 71 A-2d 823, 166 Pa. | 
Super. 342—^Berry v. Heinel Mo¬ 
tors, 56 A.2d 374, 162 Pa.Super. 52 
—Commonwealth v. Heaton, 20 A. 
2d 921, 146 Pa.Super. 223—Com¬ 
monwealth V. Craven, 11 A.2d 191, 
138 Pa.Super. 436—Commonwealth 
V. Katz, 10 A.2d 49, 138 Pa.Super. 
50—Commonwealth v. Carroll, 200 
A. 139, 131 Pa.Super. 357—Com¬ 
monwealth V. Reilly, 189 A, 768, 
125 Pa.Super. 340. 

Wagrner v. Wagrner, Com.Pl., 66 
Dauph.Co., 44—^Rothschild v. Dilts, 
Com.Pl., 24 Brie Co. 336—^McAlar- 
ney v. Zle^rler, Com.Pl., 33 l4Uz.Lesr. 
Rear. 361. 

S.C.—State V. Puller, 87 S,B.2d 287, 
227 S.C. 138—State v. Burnett, 85 
S.E.2d 744, 226 S.C. 421—State v. 
Maxey, 62 S.B.2d 100, 218 S.C. 106 
—State V. Smith, 19 S.B.2d 224, 199 
S.C. 279—State v. Singleton, 183 S. 
E. 910, 179 S.C. 184. 

S.D.—State v. Ness, 65 N.W.2d 923, 
75 S.D. 373—^Johnson v. Chicago & 
N. W. R. Co.. 38 N.W.2d 848, 72 S. 
D. 580. 

Tenn.—^Davis v. State, 212 S.W.2d 
374, 186 Tenn. 545. 

Mutual Life Ins. Co. of New 
York V. Moore. 171 S.‘W.2d 414, 26 
Tenn.App. 297—Dennie v. Isler, 8 
Tenn.App. 1. 

Tex.—Story v. Partridge, Civ.App., 
298 S.W.2d 662, error refused no 
reversible error—^Texas Emp. Ins. 
Ass'n V. Spivey, Civ.App., 286 S.W. 
2d 197, error refused no reversible 
error—Automobile Ins. Co. of 
Hartford, Conn. v. United Elec. 
Service Co., Civ.App., 276 S.W.2d 
833, refused no reversible error— 
Kollenborn v. Kollenborn, Civ.App., 
273 S.W.2d 660, error dismissed— 
Driver v. Worth Const. Co., Civ. 
App., 264 S.W.2d 174, reversed on 
other grounds 273 S.W.2d 603, 164 
Tex. 56—Swanson v. Port Worth 
Transit Co., Civ.App., 209 S.W.2a 
772—^In re Struthers* Estate, Civ. 
App.. 103 S.W.2d 798—Pox v. Gulf, 
C. & S. P. Ry. Co., Civ.App., 80 S.W. 
2d 1072, error dismissed. 

Utah.—Jensen v. Logan City, 83 P.2d 
311, 96 Utah 53, affirmed 88 P.2d 
459, 96 Utah 522. 

Vt.—State V. Teitle, 90 A2d 562, 117 
Vt. 190—^Ackerman v. Kogut, 84 A 
2d 131, 117 Vt. 40—Glass v. Bos- 
worth, 84 A2d 113, 113 Vt. 303— 
Healy v. Moore, 187 A 679, 108 Vt 
324, followed in 187 A 692, 108 
Vt 361. 

Wash.—State v. Jeane, 213 P.2d 633, 
35 Wash.2d 423—State v. Whet¬ 
stone, 191 P.2d 818, 80 Waah.2d 
301, certiorari denied 69 S.Ct. 131, 
336 U.S. 868, 93 L.Ed. 405—Moore 
V. Keesey, 178 P.2d 130, 26 Wash. 
2d 31—Warren v. Hsmes, 102 P.2d 
691, 4 Wash.2d 128—Shandrow v. 
City of Tacoma, 78 P.2d 788, 192 


Wash. 329—State v. Elelly, 60 P.2d 
60, 187 Wash. 301—State v. Zer- 
fass, 27 P.2d 708, 176 Wash. 420. | 
W.Va.—State v. Justice, 65 S.B.2d 
743, 135 W.Va. 852. 

Wyo.—Benham Const. Co. v. Rentz, ! 

238 P2d 927, 69 WYo. 176. 

70 C.J. p 682 note 68, p 686 note 88. 
Certain degree 

The scope of cross-examination is, 
to a certain degree, left to the dis¬ 
cretion of the trial court. 

Mo.—^Mann v. St. Louis-San Prancis- j 
CO Ry. Co., 72 S.W.2d 977. ! 

Pair and sotmd exercise 
Discretion of trial court must be j 
exercised fairly and soundly. 

U.S.—Mannix v. U. S., C.CA.Md., 140 I 
P.2d 250. 

Scope peculiarly wltiiin discretion 
Scope of cross-examination is 
peculiarly within discretion of trial 
Judge. 

U.S.—^Land v. United States, C.A 
S.C., 177 F.2d 846. 

Effect of tendency to liberality 
Fact that modem tendency is to¬ 
ward grreater liberality of cross-ex¬ 
amination does not abrogate the 
rule. 

Vt—State V. Teitle, 90 A.2d 562, 117 
Vt 190. 

Discretion held abused 
D.C.—J. E. Hanger, Inc. v. IT. S., 
160 P.2d 8, 81 U.S.APP.D.C. 408. 
Mich.—^In re Barth's Estate, 299 N 
W, 118, 298 Mich. 388. 

70 C.J. p 684 note 71 [a]. 

Discretion held not abused 
U.S.—Wilcoxon V. U, S., C.AN.M.,; 
231 P.2d 384, certiorari denied 76 
S.Ct 834, 351 U.S. 943, 100 L.Bd. 
1469—^U. S. V. Echeles, C.AI11., 222 
F.2d 144, certiorari denied 76 S.Ct 
58, 350 U.S. 828, 100 L.Ed. 739, re¬ 
hearing denied 76 S.Ct 176, 350 
U.S. 905, 100 D.Ed. 795—Christian¬ 
son V. U. S., CA.N.D., 226 P.2d 
646, certiorari denied 76 S.Ct. 643, 
360 U.S, 994, 100 L.Ed. 869—Todo- 
row V, U. S.. CA.Cal.. 173 P.2d 439, 
certiorari denied 69 S.Ct 1169, 337 
U.S. 926, 93 L.Ed. 1733—U. S. v. 
Krulewitch. C.C.AN.Y., 167 P.2d 
943, reversed on other grounds 69 
S.Ct 716, 336 U.S. 440, 93 L.Ed. 790 
—Steiner v. U. S., C.CA.La., 134 
P.2d 931, certiorari denied 63 S.Ct 
1439, 319 U.S. 774, 87 L.Ed. 1721— 
Holmes v. U. S.. aC.ANeb., 134 
p.2d 125, certiorari denied 63 S.Ct 
1434, 319 U.S. 776, 87 L.Ed. 1722— 
Twachtman v. Connelly, C.C.A 
Ohio, 106 P,2d 601—Maryland Cas¬ 
ualty Co. V. Dunlap, C.CA.Mass., 
68 P.2d 289. 

Ala.—Noble v. State, 45 So.2d 857, 
253 Ala. 519. 

Davenport v. State, 88 So.2d 285, 
34 Ala.App. 204—^Early v. State, 
18 So.2d 873, 81 AlaApp. 488. 

Ark.—^Peterson v. Jackson, 103 S.W. 
2d 640, 193 Ark. 880—Trammell v. 
State, 97 S.W.2d 902, 193 Ark. 21. 

201 


WITNESSES § 404 

Cal.—^People v. Jennings, 298 P.2d 
56, 143 C.A.2d 160—Oppenheimer v. 
Minks, 297 P.3d 67, 141 C.A2d 85— 
Moore v. Moore, 283 P.2d 338, 133 
C.A2d 56—^People v. Estrella, 254 
P.2d 182, 116 C.A2d 713. 

Conn.—Wilson v. M. & M. Transp. 

Co., 3 A.2d 309. 125 Conn. 36. 
D.C.—Natvig V. U. S., 236 P.2d 694. 
98 U.S.APP.D.C. 399—VIereck v. U. 
S., 130 P.2d 945, 76 U.S.App.D.C. 
262, reversed on other grounds 63 
S.Ct 661, 318 U.S. 236, 87 L.Ed. 
734. 

Ga.—Watson v. State, 16 S.E.2d 426, 
192 Ga. 679—Luke v. State, 188 S. 
E. 542, 183 Ga. 302. 

Cox V. Norris. 28 S.B.2d 888, 70 
Ga.App. 680—^Aycock v. State, 10 
S.E.2d 84, 62 Ga.App. 812—Elliott 

V. Georgia Power Co., 197 S.B. 914, 
58 Ga.App. 151. 

Ill.—People V. Orlando, 43 N.B.2d 
677, 380 m. 107, certiorari denied 
Orlando v. State of Illinois, 63 
S.Ct 435, 317 U.S. 694, 87 L.Bd. 
555, rehearing denied 63 S.Ct. 524, 
317 U.S. 714, 87 L.Ed. 568—People 

V. Jorczak, 9 N.E.2d 227, 366 Dl. 
507—^People v. Betson, 200 N.E. 
594, 362 HI. 502. 

Johnson v. Chicago & N. W. Ry. 
C6., 132 N.B.2d 678, 9 Ill.App.2d 
340—^People v. Rudnicki, 63 N.B.2d 
641. 327 ni.App. 213, affirmed 68 
N.B.2a 723. 394 Ul. 351. 

Ind.—^Denmure v. Bray, 27 N.E.2d 
135, 108 Ind.App. 60. 

Iowa.—Adrian v. Young, 35 N.W.2d 
575, 240 Iowa 39—Connelly v. Nol- 
te, 21 N.W.2d 311. 237 Iowa 114— 
State V. Mauch, 17 N.W.2d 536, 236 
Iowa 217—W. T. Rawleigh Medical 
Co. V. Bane, 254 N.W. 18, 218 Iowa 
164. 

Mo.—State v. Linders, 224 S.W.2d 
386—State v. Montgomery. 223 S. 

W. 2d 463—^Menke v. Rovin, 180 S. 

W.2d 24, 352 Mo. 826. 

Anderson v. Glascock, App., 271 
S.W.2d 243—^Howard v. Thompson, 
App., 167 S.W.2d 780—Heathcock 
V. Wolfe, App., 136 S.W.2d 105. 

Okl.—^Megown v. State, 300 P.2d 673. 
Or.—Smith v. Williams, 205 P.2d 
566, 186 Or. 155. 

Pa.—^In re Weiss' Estate, 77 A.2d 
422, 366 Pa. 456—Kaplan v. Loev, 
194 A 663, 327 Pa. 466, certiorari 
denied 58 S.Ct 477 (two cases), 303 
U.S. 766, 82 L.Ed. 595. 

Commonwealth v. Coroniti, 38 
A2d 397. 155 Pa.Super. 131—^Be- 
secker v. General Acceptance Cor¬ 
poration, 17 A2d 916, 143 Pa. 
Super. 367. 

R. I.—York V. Ventilate, 94 A.2d 820, 
80 R.L 192—Cecca v. Marotto, 87 
A2d 421, 79 R.L 246. 

S. C.—^Hutchinson v. City of Florence, 
200 S.E. 73, 189 S.C. 123. 

Tex.—^Allison v. Wheless, Civ.App., 
84 S.W.2d 529, error dismissed. 
Vt—State V. Schoolcraft. 8 A2d 682; 
110 Vt 393. 

70 CJ. p 684 note 71 [b]. 
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tion has variously been characterized as broad,®® legal,®® liberal,®® reasonable,®*^ wide,®® wise,®® or 
considerable,®i enlightened,®® judicial,®® large,®'* sound.®® 


60. U.S.—Dickson v. U. S., C.A.Colo., 
182 F.2d 181. 

Ark.—^Newell v. Arlington Hotel Co., 
252 S.W.2d 611, 221 Ark. 215, 
S.C.—State V. Orr, 82 S.E.2d 523, 225 
S.C, 369, certiorari denied Orr v. 
State of S. C., 75 S.Ct. 74, 348 U.S. 
848, 99 L.Ed. 669. 

Broad Jurisdiction 

Iowa.—W. T. Rawleigh Medical Co. 
V. Bane. 254 N.W. 18, 218 Iowa 154. 

5X. Ala.—Early v. State, 18 So.2d 
873, 31 Ala.App. 488. 

Iowa.—Adrian v. Young, 35 N.W,2d 
675, 240 Iowa 39—State v. Sedig, 
16 ]Sr.W.2d 247, 235 Iowa 609— 
Koonts V. Farmers Mut. Ins. Ass’n 
of Van Buren County, 16 N.W.2d 
20. 235 Iowa 87—Colburn v. Kra- 
bill, 3 N.W.2d 154, 232 Iowa 290. 
Mo.—State v. Rhoden, 243 S.W.2d 
76—State v. Graves, 182 S.W.2d 46, 
362 Mo. 1102—State v. Murphy, 90 
S.W.2d 103, 338 Mo. 291. 

Wash.—Salo v. Nelson, 156 P.2d 664, 
23 Wash.2d 525—State v. Ingels, 
104 P.2d 944, 4 Wash.2d 676, cer¬ 
tiorari denied Ingels v. State of 
Wash., 61 S.Ct 318, 311 U.S. 708, 
86 L..Ed. 460. 

52. Ala.—Broadway v. State, 45 So. 
2d 480, 36 Ala.App. 86, certiorari 
denied 45 So.2d 482, 253 Ala. 497. 

53. U.S.—Wilcoxon v. U. S., C.A. 
N.M., 231 P.2d 384, certiorari de¬ 
nied 76 S.Ct. 834, 351 U.S. 948, 100 
Ij.Bd. 1469—^Berra v. U. S., C.A. 
Mo., 221 F.2d 690, certiorari grant¬ 
ed 76 S.Ct 190, 350 U.S, 910, 100 
L.Ed. 798, rehearing denied 76 S. 
Ct 297, 360 U.S. 943, 100 D.Bd. 
822, afBrmed 76 S.Ct 686—U. S. v. 
Lawinskl, C.A.I11., 196 F.2d 1— 
Holmes v. U. S., 134 F.2d 125, O.C, 

A. Neb., certiorari denied 63 S.Ct 
1434, 319 U.S. 776, 87 L.Ed. 1732— 
Frame v. Langoma Lumber Corp., 
Com.Pl., 5 ChestCo. 148, affirmed 
93 A.2d 891, 173 Pa.Super. 8. 

Large Judicial discretion 
A trial court has a large Judicial 
discretion as to the extent and char¬ 
acter of cross-examination. 

Iowa.—State v. Hill, 39 N.W.2d 139, 
240 Iowa 1119. 

54. U.S.—U. S. V. Glasser, C.C.A. 

III., 116 F.2d 690, modified on other 
grounds 62 S.Ct. 457, 316 U.S. 60, 
86 L.Ed. 680, rehearing denied 62 
S.Ct 629, 316 U.S. 827, 86 L.Ed. 
1222, rehearing denied 62 S.Ct. 637, 
316 U.S. 827, 86 L.Ed. 1222. 

55. Ind.—McGary v. Stephen, 7 N. 

B. 2d 642, 103 Ind.App. 285. 

Iowa.—State v. Rowe, 26 N.W.2d 
422, 238 Iowa 237—Bno v. Adair 
County Mut. Ins. Ass'n, 294 N.W. 
328, 229 Iowa 249. . 


56. U.S.—Twachtman v. Connelly, 
G.C.A.Ohlo. 106 F.2d 501. 

57. Ill.—^Department of Public 
Works and Buildings v. Pinks, 139 
N.E.2d 267, 10 U1.2d 16. 

N.J.—Fielder v. Friedman, 12 A.2d 
897, 124 N.J.Law 514. 

58. U.S.—U. S. V. Cramer, C.C.A. 
N.Y., 137 P.2d 888, reversed on 
other grounds 65 S.Ct. 918, 325 U. 
S. 1. 89 L.Ed. 1441—Weiss v. U. 

S., C.C.A.La., 122 P.2d 676, certio¬ 
rari denied 62 S.Ct 300, 314 U.S. 
687, 86 L.Ed. 660, rehearing denied 
62 S.Ct. 478, S14 U.S. 716, 86 L.Ed. 
570. 

Ala.—Davis v. State, 199 So. 547, 240 
Ala. 365. 

Cal.—^People v. Horowitz, 161 P.2d 
833, 70 C.A.2d 675. 

Iowa.—State v. Sampson, 79 N.W.2d 

210 . 

N.J.—Chlesa v. Public Service Co¬ 
ordinated Transport, 24 A.2d 369, 
128 N.J.Law 69. 

Wash.—^McKinney v. Preston Mill 
Co., 237 P.2d 788, 39 Wash.2d 681 
—Rowe V. Dixon, 196 P.2d 327, 31 
Wash.2d 173—State v. Hatupin, 70 
P.2d 1039, 190 Wash. 658. 

Wide discretiouary powers 

In the matter of the extent of 
cross-examination the trial Judge is 
vested with wide discretionary pow- 
era 

Cal.—^People v. Mangum, 88 P.2d 207, 
31 C.A.2d 374. 

Wide although not unlimited 
Iowa.—Storbeck v. Fridley, 38 N.W. 
2d 163. 240 Iowa 879. 

59. U.S.—Bell V. U. S., C.A.Md., 185 
P,2d 302, certiorari denied 71 S.Ct. 
492, 340 U.S. 930, 95 L.Ed. 671. 

S.C.—^Leevy v. North Carolina Mut. 
Life Ins. Co., 191 S.B. 811, 184 S.C. 
Ill—^A. M. Law & Co., Inc., v. 
Cleveland, 173 S.E. 638, 172 S.C. 
200 . 

*Tt is for the presiding Judge to 
exercise a wise discretion in deter¬ 
mining whether, considering the ex¬ 
amination in chief, it is fit and prop¬ 
er that the questions presented he 
permitted or excluded.” 

U. S. V. Bcheles, C.A.1U., 222 
P.2d 144, 149, certiorari denied 76 
S.Ct. 68, 360 U.S. 828, 100 L.Ed. 
739, rehearing denied 76 S.Ct. 176, 
350 U.S. 905, 100 L.Ed. 795—U. S. 
V. Kretske, 220 F.2d 785, 787, re¬ 
versed without opinion 76 S.Ct. 61, 
360 U.S. 807, 100 L.Ed. 726—U. S. 
V. Lawinskl, C.A.I11., 196 P.2d 1, 7. 

60. U.S.—Glasser v. U. S., Ill., 62 
S.Ct. 457, 316 U.S. 60, 86 L.Ed. 680, 
rehearing denied 62 S.Ct. 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied 62 S.Ct. 637, 315 U.S. 827, 86 
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L.Ed. 1222—^District of Columbia 
V. Clawans, App.D.C., 57 S.Ct. 660, 
300 U.S. 617, 81 L.Ed. 843. 

U. S. V. Hogan, C.A.Pa.. 232 P.2d 
905—LiOtt V. U. S., C.A.Tex., 230 
P.2d 915, certiorari denied 76 S.Ct. 
848, 351 U.S. 953, 100 L.Ed. 1477, 
rehearing denied, 77 S.Ct. 25, 352 
U.S. 860, 1 L.Ed.2d 70—Bianchi v. 
U. S., C.A.MO., 219 P.2d 182, cer¬ 
tiorari denied 75 S.Ct. 604, 349 U. 
S. 915, 99 L.Ed. 1249, rehearing de¬ 
nied 76 S.Ct. 879—Mitchell v. U. 

S., C.A.Cal., 213 P.2d 951, certiorari 
denied 76 S.Ct. 290, 348 U.S. 912, 
99 L.Ed. 715—Powell v. U. S., C.A. 
Okl., 206 P.2d 330—Kanatser v. 
Chrysler Corp., C.A.Okl., 199 P.2d 
610, certiorari denied Chrysler 
Corp. V. Kanatser, 73 S.Ct. 388, 
344 U.S. 921, 97 L.Ed. 710—U. S. v. 
Stoehr, C.A.Pa.. 196 P.2d 276, 33 
A.L.R.2d 836, certiorari denied 
Stoehr v. U. S.. 73 S.Ct. 28, 344 
U.S. 826, 97 L.Ed. 643—U. S. v. 
Lawinskl, C.A.I11., 195 P.2d 1— 

U. S. V. Hornstein, C.A.I11., 176 P. 
2d 217—Myres v. U. S.. C.A.Mo., 
174 F.3d 329. certiorari denied 70 
S.Ct. 91, 338 U.S. 849. 94 L.Ed. 520 
—Summit Drilling Corp. v. C. I. 

R. , C.C.A.10, 160 F.2d 703—Arnette 

V. U. S., C.C.A.S.C., 158 F.2d 11— 
Chevillard v. U. S.. C.C.A.Cal„ 156 
F.2d 929— XJ. S. v. German-Ameri- 
can Vocational League, C.C.A.N.J., 
163 P.2d 860, certiorari denied 66 

S. Ct. 976, two cases, 328 U.S. 838, 
90 L.Ed. 1608, and Schroeder v. U. 

S., 66 S.Ct. 977, five cases, 328 U.S. 
833. 834, 90 L.Ed. 1609 and Lieb- 
dien V. U. S., 66 S.Ct. 978, two 
cases, 328 U.S. 834, 90 L.Ed. 1610— 
U. S. V. Tandaric, C.C.A.Ind., 152 
F.2d 3, certiorari denied 66 S.Ct. 
703, 327 U.S. 786. 90 L.Bd. 1012— 
U. S. V. 3.544 Acres of Land, More 
or Less, Situate in Philadelphia 
County. Pa., C.C.A.Pa., 147 F.2d 696 
—Garber v. U. S., C.C,A.Mich., 145 
P.2d 966—Hlder v. Gelbach, C.C.A. 
S.C., 136 F.2d 693—^Banning v. U, 

S., C.C.A.Mich., 130 F.2d 330, cer¬ 
tiorari denied 63 S.Ct. 434, 817 U.S. 
695, 87 L.Bd. 556—Hewitt v. U. S., 
C,C.A.Mo., 110 P.2d 1, certiorari 
denied 60 S.Ct. 1089. 310 U.S. 641, 
84 L.Ed. 1409—Shama v. U. S., 

C.C.A.Iowa, 94 F.2d 1, certiorari 
denied 68 S.Ct. 1037, 304 U.S. 668, 
82 L.Bd. 1633—Touhy v. U. S., C.C. 
A.Minn., 88 F.2d 930—Girson v. U. 

S., C.C.A.Mont., 88 F.2d 358, cer¬ 
tiorari denied 57 S.Ct. 924, 301 U.S. 
697, 81 L.Ed. 1362—Rettich v. U. 

S., C.C.A.Mass., 84 P.2d 118—Bar¬ 
rett V. U. S., C.C.A.Ind., 82 F.2d 
528. 

U. S. r. McKenna, D.C.MJnn., 126 
P.Supp. 831, affirmed, C.A., McKen¬ 
na V. U. S., 232 *F;2d 431. 
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Ala.—^Burgess v. State, 63 So.2d 568, 
256 Ala. 5. 

Masters v. State, App., 84 So.2d 
675—^Vandiver v. State, 73 So.2d 
566, 37 Ala.App. 626, certiorari de¬ 
nied 73 So.2d 572, 261 Ala. 700— 
Alford V. State, 10 So.2d 370. 30 
Ala.App. 690. certiorari denied 10 
So.2d 373. 243 Ala. 404—Raper v. 
State, 4 So.2d 657, 30 Ala.App. 302 
—Driver v. State, 186 So. 777, 28 
Ala.App. 404. 

Cal.—^People v. Ashcraft, 292 P.2d 
676, 138 C.A.2d 820—Duff v. Schae¬ 
fer Ambulance Service, 283 P.2d 
91, 132 C.A.2d 655—^People v. Apo- 
daca, 282 P.2d 182, 132 C.A.2d 340 
—Hill V. Hill, 187 P.2d 28, 82 C.A. 
gg 2 — ^Paul V. Key System, 180 P.2d 
940, 80 C.A.2d 21—Duarte v. Postal 
Union Life Ins. Co., 171 P.2d 674, 
75 C.A.2d 657—^People v. Burnette, 
102 P.2d 799. 39 C.A.2d 216—Peo-] 
pie V. McReynolds, 87 P.2d 734, 31 
C.A.2d 219. 

Ga.—Slappey v. State, 13 S.E.2d 873, 
64 Ga.App. 713. 

Ill. —^People V. Morettl, 129 N.E.2d 
709, 6 I11.2d 494—^People v. Derrico. 
100 N.B.2d 607. 409 Ill. 463—Peo¬ 
ple V. Gambony, 83 N.B.2d 321, 402 
Ill. 74—^People v. Matthews, 194 N. 
E. 220, 359 III. 171—People v. Ga- 
aior, 195 N.E. 10. 369 Ill. 517. 

Dodds V. Chicago Transit Au¬ 
thority. 132 N.E.2d 816, 9 Ill.App. 
2d 388—People v. Williams, 127 N. 
E.2d 505, 6 Ill.App.2d 325, affirmed 
133 N.B.2d 268. 8 I11.2d 140. 

Ind.—Ray v. State, 96 N.B.2d 212, 228 
Ind 706. certiorari denied 71 S.Ct. 
487,' 340 XT.S. 938, 95 L.Ed. 677— 
Kelley v. State, 78 N.E.2d 547. 226 
Ind. 148—Lavengood v. Lavengood, 
73 NE.2d 685, 225 Ind. 206—Cheney 
V. State, 4 ]Sr.B.2d 554, 211 Ind. 
1*66—Rushville Nat. Bank of Rush- 
ville V. State Life Ins. Co„ 1 N.E. 
2d 445, 210 Ind. 492. 

Huntington Post No. 7, the 
American Legion, Dept, of Ind. v. 
Arnold, 109 N.E.2d 98. 123 Ind.App. 

Kan.—State v. Stewart, 296 P.2d 
1071, 179 Kan. 445—State v. Whea¬ 
ton. 89 P.2d 871. 149 Kan. 802— 
State V. Carter, 83 P.2d 689, 148 
Kan. 472—State v. Story, 68 P.2d 
1090, 144 Kan. 262. 

La.—State v. Coffll, 62 So.2d 651, 222 
La. 487—State v. Haddad, 59 So. 
2d 411, 221 La. 337. 

Mass.—Commonwealth v. Granito, 
95 N.B.2d 639, 326 Mass. 494— 
Commonwealth v. Shea, 82 N.B.2d 
611, 323 Mass. 406—Commonwealth 
V. ’Beal, 50 N.B.2d 14, 314 Mass. 
210—^McLaughlin v. Municipal 

Court of Roxbury Dist. of City of 
Boston, 32 N.B.2d 266, 308 Mass. 
397 —Gerber v. New York Cent. R. 
R., 192 N.B. 837, 288 Mass. 318. 
Mich.—People v. Watson, 12 N.W.2d 
476, 307 Mich. 696, certiorari de¬ 
nied Watson V. People, 65 S.Ct. 
81, 323 U.S. 749, 89 L.B(L 600, re¬ 


hearing denied 65 S.Ct. 127, 323 U. 

S. 815, 89 L.Ed. 648—In re Barth’s 
Estate, 299 N.W. 118, 298 Mich. 388. 
Minn.—^Minneapolis & St. Louis Ry. 
Co. V. Ellsworth. 54 N.W.2d 800, 
237 Minn. 439—^Damrow v. Zauner, 
53 N.W.2d 139, 236 Minn. 447— 
State V. Omodt, 269 N.W. 860, 198 
Minn. 165. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App.. 161 S.W.2d 710 
—^Howard v. Thompson, App., 157 
S.W.2d 780—Hill v. Landau. App., 
125 S.E.2d 516—^Andrews v. Wash¬ 
ington Nat. Ins. Co. of Illinois, 
App., 93 S.W’.2d 1045. 

Nev.—State v. Fitch, 200 P.2d 991, 
65 Nev. 668. 

N.J.—State V. Slegler, 97 A.2a 469. 
12 N.J. 520, 

State V. Todaro. 34 A.2d 807, 131 
N.J.Law 59. affirmed 37 A.2d 73. 
131 N.J.Law 430, appeal dismissed 
Todaro v. State. 65 S.Ct. 73. 323 
U.S. 667, 89 L.Ed. 542—Carr v. Mo¬ 
tor Bus Lines, 197 A. 290, 119 N.J. 
Law 433. 

N.M.—Lilllbridge v. Coulter, 192 P. 
2d 315. 52 N.M. 105—State v. Wil- 
coxson, 188 P.2d 611. 51 N.M. 501— 
Krametbauer v. McDonald, 104 P. 
2d 900, 44 N.M. 473. 

Ohio.—Greenwood v. Shipka, App.. 
127 N.E.2d 224, appeal dismissed 
112 N.E.2d 336, 159 Ohio St. 395— 
Schaeffer v. Davis. App., 83 N.B.2d 
651—Rutledge v. Hoffman, 75 N.E. 
2d 608, 81 Ohio App. 85. 

Pa.—Commonwealth v. Mlnoff, 69 A. 
2d 145. 363 Pa. 287—Conley v. Mer- 
vis, 188 A. 350, 324 Pa. 577, 108 A. 
L.R. 160. 

Commonwealth v. Parley, 77 A. 2d 
881, 168 Pa,Super. 204—Common¬ 
wealth V. Fine. 70 A.2d 677, 166 Pa. 
Super. 109—Commonwealth v. Cor- 
oniti, 38 A.2d 397, 155 Pa.Super. 131 
—^Besecker v. General Acceptance 
Corp., 17 A.2d 916, 143 Pa.Super. 
367 —Shobert v. Brookville Bank & 
Trust Co., 200 A. 942, 132 Pa.Su- 
per, 365—^De Rose v. Metropolitan 
Life Ins. Co., 200 A. 888, 132 Pa. 
Super. 212—Commonwealth v. 
Grant, 183 A, 663. 121 Pa.Super. 
399—Commonwealth v. Berman, 
181 A. 244, 119 Pa.Super. 315— 
Valentine v. Federal Life Ins. Co., 
169 A. 387, 111 Pa.Super. 311. 

C. J. Mitchell Co. v. Moore, Com. 
PI., 65 Dauph.Co. 325 —Common¬ 
wealth V. Roberts, 44 Luz.Leg.Reg. 
175. 

Morrison v. Bitting, 198 A, 355, 
60 R.I. 325. 

S.D.—Hochgraber v. Balzer, 287 N.W. 
585, 66 S.D. 630. 

Tex.—Railway Exp. Agency v. Spain, 
Civ App., 249 S.W.2d 644, appeal 
dismissed 256 S.W.2d 509, 152 Tex 
198 —Allison V. Wheless. Civ.App., 
84 S.W.2d 529, error dismissed. 
Utah.—State v. Turner, 79 P.2d 46. 95 
Utah 129—^Malla for Use and Ben¬ 
efit of Creditors of North Sanpete 
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Bank v. Seeley, 57 P.2a 857, 89 
Utah 262. 

Vt.—State V. Tatko, 128 A.2d 663— 
Parker v. Hoefer, 100 A.2d 434, 118 
Vt. 1, 38 A.L.R.2d 1216—State v. 
Blair. 99 A.2d 677. 118 Vt. 81—Ge- 
ro V. John Hancock Mut. Life Ins. 
Co., 18 A.2d 154, 111 Vt. 462—State 
V. Aronson, 11 A.2d 214, 111 Vt. 129 
—^Perkins v. Vermont Hydro-Elec¬ 
tric Corporation, 177 A. 631, 106 Vt. 
367. 

Va.—^Robinson v. Commonwealth, 183 
S.E. 254, 165 Va. 876. 

Wash.—State v. De Gaston, 104 P.2d 
756, 5 Wash.2d 73. 

iW-Va.—State v. Carduff, 93 S.B.2d 
j 502—State v. De Board, 194 S.E. 

349, 119 W.Va. 396. 

Wis.—State v. Driscoll, 56 N.W.2d 
788. 263 Wis. 230—Komp v. State, 
108 N.W. 46. 129 Wis. 20. 

70 C.J. P 682 note 68. 

Reason for role 

“Reviewing courts are unable to 
have before them the tone of voice 
or the manner in which questions 
are put That is why rulings in 
such matters must rest largely in 
the sound discretion of the trial 
judge. The suggested innuendo of 
the language of a given question 
may have thus been entirely ab¬ 
sent” 

Mich.—People v. Logie, 32 N.W.2d 
458, 461, 321 Mich. 303, certiorari 
denied Diggs v. People of State of 
Mich., 69 S.Ct 234, 335 U.S. 885, 93 
L.Ed. 424, rehearing denied 69 S.Ct 
404, 335 U.S. 905, 93 L.Ed, 439. 

SonxLd judicial disczetiou 
U.S.—U. S. V. Lawinski, CA.I11., 195 
F.2d 1. 

S.D.—State v. Rasmusson, 34 N.W.2d 
928, 72 S.D. 400. 

Sound legal discretion 
Ind.—^McGary v. Stephen, 7 N.E.2d 
542, 103 Ind.App. 285. 

Iowa.—^Eno v. Adair County Mut 
Ins. Ass’n, 294 N.W. 323, 229 Iowa 
249, 

Great extent 

The scope of the cross-examination 
of a witness is, to a great extent, 
necessarily reposed in the sound 
discretion of the trial court 
Ind.—^Whitacker v. Low, 197 N.E. 
690, 102 Ind-App. 47. 

Scope and extent pecnliarly within 
discretion 

The scope and extent of cross-ex¬ 
amination are peculiarly within 
sound discretion of trial court. 
U.S.—Chinn v. U. S., C.A.W.Va., 228 
F.2d 151. 

S.C.—State V. Deas, 23 S.B.2d 820. 
202 S.C. 9. 

Somewhat In sound discretion 
The line of demarcation between 
proper and improper cross-examina¬ 
tion frequently becomes narrow and 
shadowy, and rests somewhat in the 
I sound discretion of the trial court 
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This rule applies to a party’s own witness who 
has proved hostile,®^ a witness of the court,®^ an 
alibi witness for accused,®® a child,®^ and to the 
method and manner in which the cross-examination 


may be conducted.®^ The limits of cross-examina¬ 
tion are also a matter within the reasonable,®® 
sound, ®7 or wide®® discretion or control of the trial 
court;®® but while the trial judge may exercise a 


U.S.—-Pietch V. U. S., C.C.A.Okl., 110 
F.2d 817, 129 A.L.R. 563, certiorari 
denied 60 S.Ct. 1100, 310 U.S. 648, 
84 L.Ed. 1414. 

D.C.—^Forest Heights Biltmore Ho¬ 
tel v. Lubar, Mun.App., 113 A. 2d 
568. 

61. Wyo.—^Huber v. Thomas, 19 P- 
2d 1042, 45 Wyo. 440. 

70 aJ. p 684 note 69. 

62. Tex,—Steinberg v. U. S„ C.C.A. 
Tex., 162 F.2d 120, certiorari de¬ 
nied 68 S.Ct 108, 332 U.S. 808, 92 
L.Ed. 386. 

63. Mo.—State ▼. Johnson, 248 S.W. 
2d 654. 

64. Me.—State v. Dorathy, 170 A 
506, 132 Me. 291. 

I7,atTire and eactent of cross-exam¬ 
ination of child Is left to discre¬ 
tion of court. 

Me.—State v. Dorathy, supra. 
Discretion held not abused 
Okl.—In re Morrison, 54 P.2d 198, 
176 Okl. 65. 

65. U.S.—^Mlchelson v, U. S., N.Y., 
69 S.Ct 213. 

Kanatser v. Chrysler Corp., C.A 
Okl,, 199 F.2d 610, certiorari denied 
Chrysler Corp. v. Kanaster, 73 S.Ct. 
388, 344 U.S, 921, 97 L.Ed. 710— 
Summit Drilling Corp. v. C. L R., 
C.C.A10, 160 P.2d 708. 

Ga.—^Weldon v. State, 66 S.B.2d 920, 
84 Ga.App. 634. 

Ind.—Craig v. Citizens Trust Co., 26 
N.E.2d 1006, 217 Ind, 434. 

Md.—Corens v. State, 46 A.2d 340, 
185 Md. 561—^Marino v. State, 187 
A 858, 171 Md. 104. 

Mass.—^Davis v. Hotels Statler, 97 
N.K2d 187, 327 Mass. 28, ! 

Minn.—^Boutang v. Twin City Motor 
Bus Co., 80 N'.W.2d 30—Minneapo¬ 
lis & St Louis Ry. Co. V. Ells¬ 
worth. 64 N.W.2d 800, 237 Minn. 
439—^Damrow v. Zauner, 63 N.W, 
2d 139, 236 Minn. 447—Flemming 

V. Thorson, 43 N.W.2d 225, 231 
Minn. 343. 

Mo.—^Andrews v. Washington Nat. 
Ins. Co. of Illinois, App., 93 S.W.2d 
1045. 

N.J.—Vargo v. P. Baliantlne & Sons, 
197 A 52, 119 N.J.Law 661. 

N.M.—State v. Vargas, 74 P.2d 62, 42 
N.M. 1. 

N.T.—^People v. Serge, 93 N.E.2d 637, 
301 N.T.‘198. 

People V. Du Byk, 139 N.Y.S.2d 
577, 285 App.Dlv. 1026, affirmed 130 
N.B.2d 621, 309 N.Y. 833—People 

V. Bilanchuk, 112 N.Y.S.2d 414, 280 
App.Dlv. 180. 

N.D.—^Bllllmer v. Duchscherer, 72 N. 

W. 2d 650—Mevorah v. Goodman, 57 
N.W.2d 600, 79 N.D. 443. 


Or.—Fisher v. Ochoco Lumber Co., 
173 P.2d 298, 179 Or. 524. 

Okl.—Crouse v. State. 100 P.2d 467, 
69 Okl.Cr. 24. 

Pa.—Kaplan v. Loev. 194 A. 653. 327 
Pa. 465, certiorari denied 68 S-Ct. 
477, two cases, 302 U.S. 766, 83 L. 
Ed. 595. 

Commonwealth v. Truitt, 82 A. 
2d 699, 169 Pa.Super. 326, reversed 
on other grounds Commonwealth 
V. Peay, 85 A.2d 425, 369 Pa. 72. 30 
A.L.R.2d 572—Commonwealth v. 
Katz, 10 A2d 49, 138 Pa.Super. 50. 
S.D.—Johnson v. Chicago & N. W. R. 

Co., 38 N.W.2d 348, 72 S.D. 580. 

Tex.—Broome v. Edna Gladney 
Home, Clv.App., 296 S.W.2d 266— 
Texas Emp. Ins. Ass’n v. Spivey, 
Clv.App., 286 S.W.2d 197, error re¬ 
fused no reversible error—^Automo¬ 
bile Ins. Co. of Hartford, Conn. v. 
United Elec. Service Co., Civ.App., 
275 S.W.2d 833, refused no reversi¬ 
ble error—^Kollenborn v. Kollen- 
born, Civ.App., 273 S.W.2d 660, er¬ 
ror dismissed—Driver v. Worth 
Const. Co„ Civ.App., 264 S.W.2d 
174, reversed on other grounds 273 
S.W.2d 603, 164 Tex. 56. 

Wyo.—Benham Const. Co. v. Rentz, 
238 P.2d 927, 69 Wyo. 176. 

70 C.J. p 684 note 70. 

Held not Improper enztailuent 
Where witness testlfled in response 
to question from court that he was 
not sure as to whether he had let¬ 
ters inquired about and that he 
would have to look through his pa¬ 
pers, remark by court that “that is 
all the time we can give at this 
time" was not an improper curtail¬ 
ment of cross-examination. 

Cal.—Stromerson v. Averill, 102 P.2d 
571. 39 C.A2d 118. 

Discretion h^d not abused 
Mo.—State v. Fllnn, 96 S.W.2d 506. 
Sponsoring witness 
It is discretionary with trial court 
to permit cross-examiner to sponsor 
witness in conducting cross-examina¬ 
tion. 

U.S.—Urllng v. Fink, C.C.APa., 141 
F.2d 68. 

66. Conn.—Jennings v. Connecticut 
Light & Power Co., 103 A2d 535, 
140 Conn. 650. 

67. U.S.—Gariepy v. U. S., C.A 
Mich., 220 F.2d 252, certiorari de¬ 
nied 76 S.Ct. 63, 360 U.S. 826, 100 
L.Bd. 737—Powell v, U. S., CA 
Okl., 206 P,2d 380—^Remmer v. U. 
S., C.ANev., 205 F.2d 277, vacated 
on other grounds 74 S.Ct. 460, 347 
U.S. 227, 98 L.Ed. 654, and reaf¬ 
firmed, C.A., 222 P.2d 720, vacated 
on other grounds 76 S.Ct. 426, 350 
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U. S. 377, 100 L.Ed. 435—U. S. v. 
Lawinski. C.AI11., 196 F.2d 1—Iva 
Ikuko Toguri D*Aquino v. U. S., C. 
A.Cal., 192 F.2d 338, certiorari de¬ 
nied 72 S.Ct. 772, 343 U.S. 935, 96 
L.Ed. 1343, rehearing denied 72 S. 
Ct. 1053, 343 U.S. 958, 96 L.Ed. 
1358, and 73 S.Ct. 786, 345 U.S. 931. 
97 L.Ed. 1361, rehearing denied 203 
P.2d 390—Todorow v. U. S., C.A. 
Cal., 173 F.2d 439, certiorari de¬ 
nied 69 S.Ct. 1169, 337 U.S. 925, 93 
L.Ed. 1733. 

Ala.—Sovereign Camp, W. O. W. v. 
Davis, 5 So.2d 480, 242 Ala. 235. 

May V. Lewis, 184 So. 203, 28 
Ala.App. 330, certiorari denied 184 
So. 204, 236 Ala. 584. 

Cal.—People v. Corlett, 158 P.2d 695, 
67 C.A.2d 33, rehearing denied 153 
P.2d 964, 67 C.A 33. 

Mass.—Commonwealth v. Noxon, 66 
N.E.2d 814, 319 Mass. 495. 

Ohio.—^Kornreich v. Industrial Fire 
Ins. Co., 6 N.B.2d 153, 132 Ohio St. 
78. 

Fawick Alrflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C. I. O., App., 
92 N.E.2d 431, appeal dismissed 93 
N.B.2d 480, 164 Ohio St. 206. 

Pa.—In re Lentz^ Estate, 72 A2d 
276, 364 Pa, 304—Short v. Alle¬ 
gheny Trust Co., 198 A 793, 330 
Pa. 65. 

Murphy v. Wolverine Express, 
38 A.2d 611, 165 Pa.Super. 125. 

Tenn.—Turner v. State, 219 S.W.2d 
188, 188 Tenn. 312. 

Sound judicial dlsoretloii 
Mass.—Caron v. Hazlett, 75 N.B.2d 
233, 321 Mass. 671—Commonwealth 

V. Taylor. 67 N.B.2d 237, 319 Mass. 
631—Commonwealth v. Russ, 122 
N.E. 176, 282 Mass. 58. 

Reasonable limitations on the 

scope of cross-examination are with¬ 
in the sound discretion of the trial 
court. 

Ind.—Mackey v. State, 45 N.B.2d 
205, 220 Ind. 607. 

68, Neb.—^In re Potts' Estate, 14 N. 

W. 2d 323, 144 Neb. 729. 

Trade secrets 

Trial judge has wide discretion 
to limit cross-examination so as not 
to require witness to reveal trade 
secrets. 

U.S.—Segal Lock & Hardware Co. v. 
Federal Trade Commission, C.C.A. 
2, 143 F.2d 936, certiorari denied 66 
S.Ct. 429, 328 U.S. 791, 89 L.Bd. 631, 
rehearing denied 65 S.Ct. 686, 324 
U.S. 885, 89 L.Ed. 1435. 

69. U.S.—^McDonough v, U. S., C.A 
Okl., 227 F.2d 402—Beaty v. U. S., 
C.A.N.C., 213 F.2d 712, vacated on 
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sound discretion as to the limits of cross-examina¬ 
tion, he has no such discretion as to the legitimacy 
of die cross-examination.^® The scope of inquiry 
on cross-examination is limited only by the sound 
discretion of the trial court with a view to testing 
the skill, accuracy, judgment, and memory of the 
witness, and the consistency of his answers with 
each other and with his present testimony and 
he has no discretion to prevent any cross-examina¬ 
tion at all on a proper subject ^2 


In the absence of a showing to the contrary, the 
presumption is that there was no abuse of discre¬ 
tion in permitting*^ 3 or excluding*^ ^ the cross-ex¬ 
amination, nor can such abuse be predicated on a 
ruling from which no injury has resulted.*^® 

The discretion of the trial judge must be exer¬ 
cised with respect to the fundamental rules of evi¬ 
dence,*'® and it should be exercised for protection 
of constitutional rights,*^7 for the discovery of 
truth, and in furtherance of justice,*^8 and should 


other grounds 75 S.Ct. 311, 348 TJ. 

S. 905, 99 L..Ed. 710. 

U. S. V. Sorrentino, D.C.Pa., 78 
P.Supp. 425, affirmed 175 F.2d 721, 
certiorari denied 70 S.Ct. 143, 33S 
U.S. 868, 94 L.Ed. 632, rehearing 
denied 70 S.Ct. 238, 338 U.S. 896. 94 
L.Bd. 651. 

A.ia.—^Reeves v. State, 38 So.2d 24, 34 
Ala.App. 186. 

Ariz.—Ruth v. Rhodes, 185 P.2d 304, 
66 Ariz. 129. 

Ark.—^Trammell v. State, 97 S.W.2d 
902, 193 Ark. 21. 

Cal.—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 C.A.2d 
240 —^Flagg v. Seng, 60 P.2d 1004, 
16 C.A.2d 645. 

D.C.—Solar v. U. S., Mun.App., 94 A 
2d 34, 35 A.Lt.R.2d 1039. 

Ill. —^People V. Marvin, 193 N.B. 202, 
358 Ill. 426. 

Ind.—^Perry v. Perry, 27 N.E.2d 133, 
108 Ind.App. 93. 

Iowa.—^Dioptron Co. v. Dimmitt, 62 
N.W.2d 749, 245 Iowa 460—State v. 
Moore, 261 N.*W. 737, 217 Iowa 872. 
Md.—Marino v. State, 187 A 868, 171 
Md. 104. 

Mass.—Campbell v. Ashler, 70 N.E. 

2d 302, 320 Mass. 475. 

Mo.—Curtis V. Fruin-Colnon Con¬ 
tracting Co., 263 S.W.2d 158, 363 
Mo. 676. 

Kearns v. Sparks, App., 260 S.W. 
2d 363—American Displays v. B. 

T. Swiney Motors, App., 240 S.W. 
2 d 732—^Pogue V. Metropolitan Life 
Ins. Co., App., 107 S.W.2d 144. 

N.C.—State v. Edwards, 44 S.B.2d 
725, 228 N.C. 163. 

Pa.—Commonwealth v. Woods, 79 A 
2d 408, 366 Pa. 618. 

Commonwealth v. Caserta, 41 
Del.Co. 374, affirmed 110 A2d 808, 
177 Pa.Super. 461—Pantano v. 
Zamer Motor Sales Co., 85 A.2d 681, 
170 Pa.Super. 317. 

S.C.—Shockley v. Cox Circus Co., 29 
S.B.2d 491, 204 S.C. 363. 

W.Va.—State v. Justice, 66 S.E.2d 
743, 136 W.Va. 852. 

Discretion of court in limiting scope 
of cross-examination to that of di¬ 
rect examination see supra S 396. 
Cteeat deal of disoretloiii 
Mich.—Gilchrist v. Gilchrist, 62 N. 
W.2d 531, 333 Mich. 275. 


Large dlsoretioiL 

U.S.—U. S. V. Ginsburg, C.CA.ni.. 
96 P.2d 882, certiorari denied Gins¬ 
burg V. U. S.. 69 S.Ct. 81. 305 U.S. 
620. 83 L.Ed. 396. 

Measure of discretion 
Ala.—Shanes v. State, 172 So. 272, 
233 Ala. 418. 

Some disoretiou 

U.S.—Kitchen v. U. S., C.A.D.C., 221 
F,2d 832. 

Wide range of discretloxi 
CaL—^In re Higgins’ Estate, 104 P. 6, 
166 C. 257. 

Zdndts not positive 
The limits of legitimate cross-ex¬ 
amination are not positive and much 
must be left to the Judgment and 
discretion of the trial Judge. 
Rj.--.Woodward v. Wilbur, 169 A 
486, 54 R.I. 60. 

Refusal to suspend held not error 
U.S.—^Maxey v. Chapman, CjLVa., 
224 P.2d 474. 

Erroneous limitation held not idlown 
Ill.—^People V. Sharp, 51 N.B.2d 554, 
384 Ill. 554. 

Eiscretion held not abused 

McDonough v. U. S., aAOkl., 
227 F.2d 402—^U. S. V. Wheeler, C. 
AIll., 219 P.2d 773, certiorari de¬ 
nied 75 S.Ct. 872, 349 U.S. 944, 99 
D.Ed. 1271, and McGowan v. U. S., 
76 S.Ct. 872, 849 U.S. 944, 99 L.Bd. 
1271—^Remmer v. U. S., C.A.Nev., 
205 F.2d 277, vacated on other 
grounds 74 S.Ct. 450, 347 U.S. 227, 
98 L.Ed. 654, and re-affirmed, C.A, 
222 P.2d 720, vacated on other 
grounds 76 S.Ct. 426, 350 U.S. 377, 
100 L.Bd. 435—^Moran v. Pitts- 
burgh-Des Moines Steel Co., C.A 
Pa., 183 F.2d 467—Girson v. U. S., 
C.C.A.Mont., 88 P.2d 358, certiorari 
denied 67 S.Ct 924, 301 U.S. 697, 81 
L.Ed. 1352. 

Cal.—^Dult V. Schaefer Ambulance 
Service, 383 P.2d 91. 132 C.A2d 
655—^Hill V. Hill, 187 P.2d 28, 82 C. 
A.2d 682—^Flagg v. Seng, 60 P.2d 
1004, 16 aA.2d 545—Melvin v. Ber- 
endsen, 46 P.2d 189, 7 C.A2d 389. 
Ga.—^Petkas v, Wright Co., 73 S.E.2d 
224, 87 Ga. 189. 

HI.—.Weber v. Weber, 64 N.B.2d 239, 
327 IllApp. 411. 

Ind.—Cheney v. State, 4 NJBj.2d 564, 
211 Ind. 166. 


Perry v. Perry, 27 N‘.E.2d 133, 
108 Ind.App. 93. 

Iowa.—^Pickerell v. Griffith, 29 N.W. 

2d 588, 238 Iowa 1151. 

Mich .—In re Kramer's Estate, 37 N. 
W.2d 664, 324 Mich. 626—People 

V. Watson, 12 N.W.2d 476, 307 
Mich. 696, certiorari denied Wat¬ 
son V. People. 65 S.Ct 81, 323 U.S. 
749, 89 L.Ed. 600, rehearing de¬ 
nied 65 S.Ct 127, 328 U.S. 815, 89 L. 
Ed. 648. 

Mo.—^Andrews v. Washington Nat 
Life Ins. Co. of Illinois, App., 93 S. 

W. 2d 1045. 

Neb.—Hans v. State. 22 N.W.2d 385, 
147 Neb. 67, vacated on other 
grounds 25 N.W.2d 35. 147 Neb. 
730. 

N.T.—Friedel v. Board of Regents of 
University of N. T., 73 N.B.2d 545, 
296 N.Y. 347, motion granted 74 K 
R2d 557, 297 N.Y. 685—Megown Y 
State, Cr., 800 P.2d 678. 

Tenn.—Turner v. State, 219 S.W.2d 
188, 188 Tenn. 312. 

70. Ohio.—Blomreich v. Industrial 
Fire Ins. Co., 6 N.E.2d 163, 132 
Ohio St. 78. 

71. Ala.—Sovereign Camp, W. O. W. 
V. Davis, 5 So.2d 480, 242 Ala. 233 
— ^May V. Lewis, 184 So. 203, 28 
AlaApp. 330, certiorari denied 184 
So. 204, 236 Ala. 584—Birmingham 
Ry. & Electric Co. v. Mason, 39 So. 
590, 144 Ala. 387. 

72. Mo.—Merk v. St Louis Public 
Service Co., 299 S.W.2d 446—State 
V. Thompson, 280 S.W,2d 838. 

73. Vt.—^Houston v. Brush, 29 A 
380. 66 Vt 331. 

Wash.—State v. Frost 234 P, 1021. 
134 Wash. 48. 

74. Mo.—^Lang v. J. C. Nichols Inv. 
Co., App., 59 S.W.2d 63. 

70 C.J. p 685 note 74. 

75. Mont—State v. Byrd. Ill P. 407, 
41 Mont 585. 

70 C.J. p 685 note 75. 

76. N.J.—State v. Hatch, 91 A2d 
273, 21 N.J.Super. 394. 

77. Mo.—State v. Pierson, 56 8.W. 
2d 120, 331 Mo. 636. 

70 C.J. P 686 note 83. 

78 . Mass.—Commonwealth v. Sacco, 
151 N.E. 839, 255 Mass 369. 

70 C.J. P 686 note 84. 
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not be so restrained as to defeat these objects,^^ 
or so extended as to permit prejudicial error or to 
admit improper testimony,80 or to exclude relevant 
and material facts nor should cross-examina¬ 
tion be permitted to a point where the orderly se¬ 
quence of the trial is disturbed and an unfair dis¬ 
advantage imposed on the other party.82 

In case of doubt, it is much safer to resolve the 
doubt in favor of the cross-examiner than to risk 
excluding testimony that should be admitted.83 The 
length of cross-examination in pages or otherwise 
is obviously not decisive of whether cross-examina¬ 
tion was unduly curtailed,^^ 

Cross-examination of ^party. The court has the 


98 C. J. S. 

same discretion in respect of the cross-examination 
of a party to a civil action,85 or accused in a crim¬ 
inal prosecution,85 as in the case of any other wit¬ 
ness, although some authorities intimate that, while 
the same rules as to self-incrimination and confin¬ 
ing cross-examination to matters brought out in the 
direct govern in cross-examination of defendants 
as in case of other witnesses, there may be, in their 
application, a discretion of the court in permitting 
examination of other witnesses that might not be 
allowed in case of defendants.87 

Discretion as to particular matters. The discre¬ 
tion of the court extends to permitting, restricting, 
or refusing to allow a protracted examination cover¬ 
ing ground already gone over,88 or a line of exami- 


79. U.S.—XT. S. v. Caserta, C.A.Pa., 
199 P.2d 905—^Dickson v. U. S., C. 
A.C 0 I 0 ., 182 P.2d 131. 

U. S. V. Stoehr, D.C.Pa., 100 P. 
Supp. 143, affirmed, C.A.. 196 P.2d 
276, 33 A.Li.R.2d 836, certiorari de¬ 
nted Stoehr v. U. S.. 73 S.Ct. 28, 
344 U.S. 826, 97 L.Ed. 643. 

D.C.—Solar v. U. S., Mun.App., 94 A 
2d 34, 36 A.Li.R.2d 1039. 

Tex.—^Mora v. State, 95 S.W,2d 440, 
130 Tex.Cr. 531. 

70 C.J. p 686 note 85. 

Bepetitioa of witness* answers Tiy 
counsel 

Permitting defense counsel, on 
cross-examination, to repeat witness’ 
answers which counsel deemed fa¬ 
vorable to his theory of defense be¬ 
fore going on to next Question, was 
within province of authority of trial 
judge, and was not error. ] 

Tex.—Driver v. Worth Const. Co., 
C1V.APP., 264 S.W,2d 174, reversed 
on other grounds 273 S.W.2d 603. 

80. Ija.—State v. Coffll, 62 So.2d 651, 
222 La. 487. 

70 C.J. p 686 note 86. 

81. Mo.—Kidd v. Kidd, App., 216 S. 
W.2d 942—Rogers v. St. Avit, App., 
60 S.W.2d 698. 

82. Pa.—Goodbody v. Margiotti, 187 
A. 425, 323 Pa. 629, petition dis¬ 
missed 191 A. 582, 323 Pa. 660a. 

Wagner v. Wagner, Com.Pl., 56 
Dauph.Co., 44. 

Sound exercise of discretion 

Restricting the scope of cross-ex¬ 
amination so as to keep the presen¬ 
tation of evidence in proper sequence 
is ordinarily considered a sound ex¬ 
ercise of discretion by trial court. 
Pa.—^Kllne v. Kachmar, 61 A2d 826, 
860 Pa. 396. 

83. N.M.—^Krametbauer v. McDon¬ 
ald. 104 P.2d 900, 44 N.M. 473. 
“There Is no other instrument so 

well adapted to discovery of the 
truth as cross-examination, and as 
long as it tends to disclose the truth 
It should never be curtailed or lim¬ 
ited.’' 


Utah.—State, By and Through Its 
Engineering Commission v. Peek, 

265 P.2d 630, 637, 1 Utah 2d 263. 

84. Cal.—Martin v. Los Angeles Ry. 
Corp., 171 P.2d 611, 76 C.A.2d 744. 

85. Ala.—Landers v. Ramey. 16 So. 
2d 785. 245 Ala. 283. 

Iowa.—Plckerell v. Griffith, 29 N.W. 

2d 588, 238 Iowa 1151. 

R.I.—Morrison v. Bitting, 198 A 356, 
60 R.I. 325, 

70 C.J. p 686 note 88. 

lli8cretlo& held abused I 

Conn,—Fahey v, Clark, 3 A2d 313, 
126 Conn. 44, 120 AL.R. 517. 
Disoxetiou held not abused 

—Chandler v. Goodson, 48 So. 2d 
223, 254 Ala. 293. 

Fla,—^Alford v. Barnett Nat. Bank of 
Jacksonville. 188 So. 322, 137 Fla. 
564. 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1006, 217 Ind. 434. 

Iowa.—^Priest v. Hogan, 257 N.W. 

403, 218 Iowa 1371. 

Mo,—Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710. 
Or.—Richer v. Burke, 34 P.2d 317, 
147 Or, 465. 

86. U.S.—McDaniel v. U. S., C.AGa., 
232 P,2d 713—Johnson v. U. S., C.A 
Fla,, 207 F.2d 314, certiorari denied 
74 S.Ct. 632, 347 U.S. 938, 98 L.Ed. 
1087—Lovely v. U. S., C.A.S.C., 175 
F.2d 312, certiorari denied 70 S.Ct. 

I 38. 338 U.S. 834, 94 L.Ed. 608— 

! U. S. V. Cramer, C.C.AN.T., 137 F. 
3d 888, reversed on other grounds 
65 S.Ct. 918, 326 U.S. 1, 89 L.Ed. 
1441 —Barrett v. U. S., C.C.A.Ind., 
82 F,2d 628. 

Ala.—Burgess v. State, 53 So.2d 568, 

266 Ala, 6—^Davls v. State, 199 So. 
647. 240 Ala, 366. 

Ark.—Denton v. State, 71 S.W.2d 197, 
189 Ark. 284. 

Ga.—Slappey v. State, 13 S.E.2d 873, 
64 Ga.App. 713. 

Ill.—People V. Gaslor, 195 N.E. 10, 
359 Ill. 617—-People v. Matthews, 
194 N.B. 220. 359 Ill. 171. 
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Iowa.—State v. Wheelock, 254 N.W. 
313, 218 Iowa 178. 

Mass.—Commonwealth ▼. Bonomi, 
140 N.E.2d 140. 

Minn.—State v. Tsiolis, 277 N.W. 409, 
202 Minn. 117—State v. McTague, 
262 N.W. 446, 190 Minn. 449. 
N.Y.—People v. Perry, 14 N.E.2d 798, 
277 N.T. 460. 

People V. Bilanchuk, 112 N.Y.S. 
2d 414, 280 App.Div. 180. 

N.C.—State v. Edwards, 44 S.E.2d 
726. 228 N.C. 153. 

Okl.—Crouse v. State, 100 P.2d 467, 
69 Okl.Cr. 24. 

Pa.—Commonwealth v. Rosenblatt, 
117 A2d 774, 180 Pa.Super. 28— 
Commonwealth v. Parley, 77 A2d 
881, 168 Pa.Super. 204. 

70 C.J. p 687 note 89. 

87. Cal.—People v. O’Brien, 31 P. 45, 
96 C. 171—People v. Rozelle, 78 C. 
84. 

88. U.S.—Maxey v. Chapman, C.A. 
Va., 224 P.3d 474—Hartzell v. U. 
S., C.C.AIowa, 72 P.2d 569, cer¬ 
tiorari denied 55 S.Ct. 216, 293 U.S. 
621, 79 L.Ed. 708. 

Cal.—Hill V. Hill, 187 P.2d 28, 82 
C.A2d 682. 

D.C.—Wright v. U. S., 183 P.2d 821 
87 U.S.App.D.C. 67—^Lindsey v. U. 
S., 133 P.2d 368, 77 U.S.App.D.C. 
1 . 

Mich.—City of Detroit v. Porath, 
260 N.W. 114, 271 Mich. 42. 

R.I.—Morrison v. Bitting, 198 A 855, 
60 R.I. 325. 

70 C.J. p 685 note 76. 

Idmitatiou held not error 
It Is not error for the court to 
limit cross-examination on matters 
which counsel for other parties have 
already cross-examined. 

Mass.—Sullivan v. Doyle, 200 N.B. 

265, 293 Mass. 505. 

TTndue restriction held not lOiown 
Where a plaintiff had been cross- 
examined at length concerning what 
plaintiffs were seeking in the action 
and a copy of newspaper notice was 
in evidence, exclusion of question 
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nation having the view of discrediting or testing 
the accuracy of the witness^^ or his experience and 
qualification to testify concerning certain matters,®® 
fixing a time limit for the examination,® ^ stopping 
an unreasonably protracted and useless examina¬ 
tion,®® calling witnesses either for or against ac¬ 
cused, and permitting both sides to cross-examine 
them,®® or, in exceptional instances, allowing the 
district attorney greater latitude in cross-examina¬ 
tion than defendant’s counsel.®^ 

Time when discretion becomes aperative. It is 
only after a party has had an opportunity to exer¬ 


cise the right of cross-examination that the discre¬ 
tion of the trial court becomes operative.®^ 

§ 405. Use of Maps, Diagrams, Photographs, 
Writings, Grand Jury Notes 

The use of maps, diagrams, photographs, writings, 
and grand Jury notes in cross-examination rests in the 
discretion of the trial court. 

jMaps and diagrams,®® photographs®"^ and writ¬ 
ings,®® even though not offered in evidence,®® may 
be used in the cross-examination of a witness j but 
their use for purposes of the inquiry may he denied^ 
or controlled® by the court in a reasonable exercise 


concerning what plaintiffs were su¬ 
ing for in view of statement con¬ 
tained in notice did not unduly re¬ 
strict right of cross-examination. 

Vt._^Kerr & Elliott v. Green Moun¬ 

tain Mut. Fire Ins. Go., 18 A.2d 164, 
111 Vt. 602. 

89. Mass.—Commonwealth v. Beal, 
50 N.B.2d 14, 314 Mass. 210. 

S.D.—Johnson v, Chicago & N. W. R. 

Co., 88 N.'W.2d 348, 73 S-B. 580. 

70 C.J. p 685 note 77. 

90. Idaho.—^Bolse Ass'n of Credit 
Men V. U. S. Fire Ins. Co., 256 P. 
623, 44 Idaho 249. 

91. Cal.—^People v. Smith, 98 P. 546, 

9 C.A. 224. 

Mass.—^Barnes v. Squier, 78 N.B. 731, 
193 Mass. 21. 

92. XJ.S.—^Maxey v. Chapman, C.A. 
Va., 224 F.2d 474. 

Cal.—People v. Horowitz, 161 P.2d 
833, 70 C.A.2d 675. 

Ga.—Post V. State, 39 S.B.2d 1, 201 
Ga. 81. 

Ammons v. State, 78 S.B.2d 63, 
88 Ga.App. 791—Corbin v. State, 68 
SB.2d 485, 81 GaApp. 353 —West¬ 
ern & Atlantic B. R. V. Burnett, 64 
SE.2d 357, 79 Ga.App. 530 —Wright 
V. State, 46 S.B.2d 616, 76 Ga.APP. 
483—McNabb v. State, 29 S.B.2d 
643, 70 Ga.App. 798 —Haugabrooks 
V. Metropolitan Life Ins. Co., 12 
SB.2d 163, 63 Ga.App. 829—Sweat 
V. State, 11 S.B.2d 40, 63 Ga.App. 
299—^Aycock v. State, 10 S,B.2d 84, 
62 Ga.App. 812—McGinty v. State, 
2 S.B.2d 134, 69 Ga.APp. 676. 

La.—State v. Coffll, 63 So.2d 651, 222 
La. 487. 

S.D.—^Johnson v. Chicago & N. W. B. 

Co., 38 N.W.2d 848, 72 S.D. 680. 
Tex.—Swanson v. Fort Worth Trans¬ 
it Co., Civ.App., 209 S.W.2d 772. 

Buhon v. State, 90 S.W.2d 249, 
129 Tex.Cr. 640. 

70 C.J. P 686 note 80. 

93. Pla.—^Brown v. State, 108 So. 
842, 91 Fla. 682. 

94 ^ N.T._^People v. Becker, 109 N.B. 

127, 216 IST.T. 126, Ann.Cas.l917A 
600 rehearing denied 109 NJJ. 1086, 
215 N.T. 721. 


95. XJ.S.—^Touhy v. U. S., C.C.A. 
Minn., 88 F.2d 930—Hartzell v. XT. 
S., C.C.A.Iowa. 72 F.2d 569, cer¬ 
tiorari denied 55 S.Ct. 216, 293 XT. 
S. 621, 79 L.Ed. 708—Cossack v. XT. 
S., C.C.A.9, 63 P.2d 511—Gallndez 
V. U. S., CC.A1, 19 F.2d 352. 

XJ. S. V. Stoehr, D.C.Pa., 100 P. 
Supp. 143, affirmed, C.A. 196 F.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S.. 73 S.Ct. 28. 
344 XT.S. 826. 97 L.Ed. 643—XJ. S- 
V. Toner, B.C.Pa., 77 F.Supp. 90S, 
reversed on other grounds 173 P.2d 
140. 

Heard v. U. S., C.C.A.8, 255 F. 829 
—^Resurrection Gold Min. Co. v. 
Fortune Gold Min. Co., C.C.A.8, 129 
F. 668, 64 C.C.A 180. 

Conn.—Fahey v. Clark, 3 A.2d 313, 
123 Conn. 44, 120 A.L.R. 517. 

D.C.—J. E. Hanger, Inc. v. XJ. S., 160 
F.2d 8, 81 XJ.S.APP.B.C. 408—Lind¬ 
sey V. U. S., 133 F.2d 368, 77 XJ.S. 
App.B.C. 1—Arnold v. XJ. S., C.C. 
AColo., 94 P.2d 499. 

Hawaii.—^Hoomana Naauao o Hawaii, 
An Ecclesiastical Corp. v. Pali, 35 
Hawaii 537. 

Xiiittitatlo& at outset 

A court may not limit cross-exam¬ 
ination on a pertinent subject at the 
outset, hut after a substantial ex¬ 
ploration of the subject a Judge may 
limit an examination which may be¬ 
come needlessly protracted. 

B.C—Davenport v. District of Co¬ 
lumbia, Mun.App., 65 A.2d 209, ap¬ 
peal denied 180 F.2d 909, 85 U.S. 
App.D.C. 430—Davenport v. Dis¬ 
trict of Columbia, Mun.App., 61 A. 
2d 486. 

98. Utah.—^Merrill v. Bailey & Sons 
Co., 106 P.2d 355, 99 Utah 323. 

70 C.J. p 687 note 91. 

Maps lUiistratiJig testUnony of other 
witnesses 

Utah.—^Merrill v. Bailey & Sons Co., 
supra. 


Refusal to reguire witness to make 
diagram 

In prosecution for larceny of auto¬ 
mobiles, refusal to require witness, 
on cross-examination, to make dla- 
grein of place where he had testi 
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fled he saw accused driving one of 
stolen automobiles on night of theft 
was discretionary and not an undue 
restriction of accused’s right of 
cross-examination. 

Ga.—Corley v. State, 14 S.E.2d 121, 
64 Ga.App. 841. 

97. Ga.—Williams v. Alabama Great 
Southern Ry. Co., 84 S-E. 149, 15 
Ga.App. 652. 

Md.—State v. United Railways & 
Electric Co. of Baltimore. 159 A 
916. 162 Md. 404, 83 AL.R. 1307. 

93- Cal.—^People v. McDaniels, 160 
P.2d 854, 70 C.A2d 207—People v. 
Coleman, 127 P.2d 309, 53 C.A2d 
18. 

Mich .—People v. Ranney, 8 N,W.2d 
80, 304 Mich. 315. 

Okl.—Davis v. State, Cr., 272 P.2d 
478. 

70 C.J. p 687 note 93. 
Cross-examination as to writings see 
supra § 391. 

Written reports 

It is proper to use written reports, 
made by a witness, on his cross-ex¬ 
amination. 

Cal.—^McKinley v. Southern Pac. Co., 
supra. 

N.T.—^People v. Jordan, 128 N.Y.S.2d 
457. 

99. Tex.—Cresson v. Wortham-Car- 
ter Pub. Co., Civ.App., 248 S.W. 
1077. 

70 C.J. p 687 note 94. 

L Ga.—^Whitaker v. State. 34 S.E.2d 
499, 199 Ga. 344. 

70 C.J. p 687 note 95. 

County school record 

Ga.—^Whitaker v. State, supra. 

Police officer's written report 

Trial court did not err in refusing 
to require prosecuting attorney to 
show defendant's counsel prior writ¬ 
ten report made by police officer and 
referred to by state in cross-eicam- 
inlng police officer. 

W.Va.—State v. Painter, 63 S.B.2d 
86, 135 W.Va. 106. 

2. Or.—State v. De Jonge, 51 P.2d 
674, 152 Or. 315, reversed on other 
grounds De Jonge v. State of Ore¬ 
gon, 67 S.Ct. 255, 299 U.S. 363, 81 
L.Bd. 27S. 
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of its discretion. However, the introduction by the 
prosecution of a letter written by defendant does 
not justify the production on cross-examination of 
other correspondence not connected with that let- 
ter.3 

Where a witness has used memoranda or other 
writings to refresh his memory, opposing counsel 
is entitled to have possession of such writings for 
use in cross-examination,^ and without first intro¬ 
ducing them in evidence unless the court so or¬ 
ders, as considered infra § 406; but he is not en¬ 
titled to possession of memoranda not used by the 
witness while testifying, even though they relate to 
matters concerning which he testified on direct 
examination,^ nor is he entitled to inspect a paper 
used by the adverse party in cross-examining a 
witness but not introduced in evidence,® nor to let¬ 
ters which had been excluded as immaterial,'^ even 
though afterward produced and admitted, if the 
adverse party had had full benefit of them and they 
were found to have no weight as evidence.® 

In formulating his questions on cross-examination 
of a witness for defendant in a criminal case, the 
district attorney may use the grand jury notes,® and 
it is discretionary with the court whether he shall 
be required to submit or deliver them to defendant’s 


counsel.!® Testimony given by accused before the 
grand jury may be used to lay a foundation for 
questions to be asked on his cross-examination.!! 
Where, for the purpose of refreshing his own mem¬ 
ory, the prosecuting attorney, during the cross-ex¬ 
amination of one witness and in the presence and 
hearing of the jury, reads from the testimony of 
another witness before the grand jury, such former 
testimony should be made available to accused for 
use in cross-examination of the witness.!® 

Complaint. It may be proper to cross-examine 
from the complaint.!® 

§ 406. Introduction of Writings in Evidence 

Whether writings may be introduced In evidence as 
part of a cross-examination is generally within the sound 
discretion of the trial court; a writing may be Intro¬ 
duced on the cross-examination of a witness who has tes¬ 
tified concerning it, or concerning matters to which It is 
relevant, or has used it to refresh his recollection. 

While it has been said that it is ordinarily im¬ 
proper to introduce writings in evidence as a part 
of the cross-examination of a witness,!^ the matter 
is generally within the sound discretion of the trial 
court.!® A writing may be introduced in evidence 
on the cross-examination of a witness who has testi¬ 
fied concerning it,!® or concerning matters to which 


Sisoretlon lield not abused 
Refusal to permit defense counsel 
during cross-examination of state’s 
witness to read from exhibits Intro¬ 
duced by state held not abuse of 
discretion where defense counsel was 
permitted to extensively read such 
exhibits during presentation of de¬ 
fense. 

Or.—State v. De Jonge, 51 P.2d 674, 
152 Or. 316, reversed on other 
grounds De Jonge v. State of Ore¬ 
gon, 67 S.Ct. 256, 299 U.S. 353. 81 
L..Bd. 278. 

3. Cah—People v. Estes, 206 P. 52, j 

188 C. 611. ' 

4. U.S.—Montgomery v. U. S., C.A. 
Tex.. 203 P.2d 887. 

ir.T.—Schwlckert v. Levin, 78 N.T. 

S. 394, 76 App.Div. 373. 

70 C.J. p 687 note 97. 

Police officer’s notes 
NT.T.—People v. Gezzo, 121 N.E.2d 
380, 307 N.T. 385. 

5. Conn.—State v. Bathbun, 61 A. 
540, 74 Conn. 524. 

6. Mich.—^People v. Salsbury, 96 N. 
W. 936, 134 Mich. 537. 

70 C.J. p 687 note 1. 

7 . vt.—State V. Donovan, 55 A, 611, 
75 Vt. 308. 

8. Vt—State v. Donovan, supra. 

9. Ala.—^Bailey v. State, 136 So. 407, 
24 AlaApp. 839. 


10. Ala.—Bailey v. State, supra. 

70 C.J. p 687 note 5. 

11. Mich.—People v. Ranney, 8 N. 
W,2d so, 304 Mich. 315. 

12. Tex.—Kirkland v. State, 218 S. 
W. 367, 86 Tex.Cr. 695. 

13. Tex.—^]VIusgrove v. State, 265 S. 
W.3d 820, 169 Tex.Cr. 571. 

14. U.S.—Chevillard v. U. S., C.C.A. 
Cal., 165 F,2d 929. 

70 C.J. p 687 note 6. 

Productlou of books 

Where no mention of books kept 
by witness was made during direct 
examination, production of books 
could not be considered a proper part 
of cross-examination. 

U.S.—Chevillard v. U. S., supra, 
Physloia&’s office reports 

Where physician who was associ¬ 
ated in practice with brother used 
their office records in testifying, and 
testified that insured’s arthritic con- 
dition had been progressive and also 
that he had a chronic heart disease, 
reports signed by witness' brother 
relative to insured’s physical condi¬ 
tion, which contained no reference 
to heart trouble, held not admissible 
as part of witness’ cross-examina¬ 
tion. 

Idaho.—Murphy v. Mutual Life Ins. 
Co. of New York, 112 P.2d 993, 62 
Idaho 362. 

16. U.S.—^U. S. V. Achilli, CA,.I11., 
234 F.2d 797, certiorari denied 77 

208 


S.Ct. 214, 362 US. *16, 1 UKd.2(l 

122 . 

Md.—Crowther v. Hlrschmann, 190 
A. 760, 172 Md. 697. 

Wash.—Corpus Juris clteft in. 
Clausen v. Jones, 71 P.2d 362, 364, 
191 Wash. 334. 

70 C.J. p 687 note 7. 

Writings held properly excluded 

(1) When automobile ran into rear 
of wagon, motorist’s offer in evi¬ 
dence during cross-examination of a 
policeman of his report to superior 
concerning accident and containing 
hearsay and irrelevant matter and 
nothing impeaching policeman’s tes¬ 
timony held properly rejected. 

Wash.—Clausen v. Jones, 71 P.2d 

362, 191 Wash. 334. 

(2) Other writings. 

Ohio.—^Mastran Const Co. v. Mahon- 
i ing Exp. Co., App., 96 N.B.2d 30. 
70 C.J. p 687 note 7 [b]. 

16. Cal.—Spitler v. Kaeding, 65 P. 
1040, 133 C. 500. 

■WTash.—Rowe v. Dixon, 196 P.2d 327, 
31 Wash.2d 173. 

70 C.J. p 688 note 8. 

XnstmmeiLt purpoxtliig to oonflxm 
sale 

In executor’s action to recover 
amount of loan to decedent, secured 
by assignment of interest in testa¬ 
mentary trust fund, where defend¬ 
ant’s bookkeeper, called by executor, 
testified that decedent did not sign 



98 C.J.S. 


WITNESSES §§ 408-407 


it is relevant,or who has used it to refresh his 
memory but it is not necessary that a paper used 
by a witness to refresh his recollection should be in- 
troduced into evidence on cross-examination in or- 
der to entitle counsel to examine it for purposes of 
cross-examination,^® unless the court requires that it 
g bqil be introduced in evidence for a limited purpose 
before it can be examined, in which case, when so 
introduced, it becomes evidence only for the limited 
purpose.®® 

Where only parts of a writing have been referred 
to in direct examination, or are relevant to matters 
therein, the party cannot demand that other portions 
not referred to or relevant shall be read,®^ unless j 
necessary to prevent unwarranted inferences;®® 
and where the date of a paper, but not the contents, 
was used in direct examination to fix the date of an 
occurrence related thereto, the contents cannot be 
introduced into evidence on cross-examination.®® 

A party cannot demand that the witness of the 
other party be required to produce documents to be 
used in the support of his case, unless such docu¬ 
ments become necessary on the legitimate cross-ex¬ 
amination of the witness.®* A witness may not be 
cross-examined as to a writing that cannot be in¬ 
troduced in evidence,®® or a writing that was strick¬ 
en on direct examination.®® 

An unsworn statement made by a person who is 
not a witness may not be used on the cross-examina¬ 


tion of a witness who was present when the state¬ 
ment was made.®^ 


§ 407. Examination as to Genuineness of Sig¬ 
nature or Writing 


Cross-examination of a witness as to the 
of his, or another’s, sionature or j"'’'*'"® '"“J’ 
take such forms as inquiring into his 
his own handwriting or requiring him to write for com 


One who denies the genuineness of a signature 
purporting to be his may be cross-examined as to 
his ability to identify his own handwriting;-® but 
it is not fair cross-examination to require him to 
distinguish between genuine signatures and imita¬ 
tions written for the purpose of misleading him- 
or to testify as to genuineness of the signature on 
a document without first seeing its contents how- 
ever, it has been held that, if ability to identify 
one’s own handwriting is the sole purpose of the 
cross-examination, a witness den>’ing his signature 
on a note is not entitled as matter of right to see 
other documents to wWch signatures, alleged to 
be his, were attached before answering the ques¬ 
tion as to their genuineness, and whether he shaU 
be aUowed to examine them before answering is 
discretionary with the court.®® 


Where a -witness has stated that a certain signa¬ 
ture in issue is not his, pointing out the points of 
difference existing therein from his regular signa- 


subsequent Instrument purporting to 
confirm transaction as an outright 
sale of interest, such subsequent in¬ 
strument held properly admitted on 
cross-examination of bookkeeper, in 
discretion of trial court. 

—Crowther v. Hirschmann, 190 
A, 760, 172 Md. 697. 
written agreement with 

Where written agreement with 
county commissioners was referred 
to on direct examination of witness 
for defendants, admission in evi¬ 
dence of the written agreement on 
cross-examination held not 
Wash.—^Rowe v. Dixon, 196 P.2d 327, 
31 Wash.2d 173. 


17. Iowa.—State v. Billherg, 296 N. | 
W. 396, 229 Iowa 1208, 

70 C.J. p 688 note 9. 

Testimony rendering exhibits admis¬ 
sible 

Where witness in arson prosecu¬ 
tion testified concerning the value of 
the building alleged to have been 
burned by accused and estimate was 
based on written data in possession 
of the witness in the court room, ad¬ 
mission of written data over ac¬ 
cused's objection on cross-examina¬ 
tion held not error, since it is prop- 


98 C.J.S.—14 


er to introduce such exhibits at the 
time, and as part, of cross-examina¬ 
tion of the witness whose testimony 
renders exhibits admissible. 

Iowa.—State v. Billberg, supra. 

^better to receiver of depositor 
bank suing depositee bank on alleged 
account stated held properly received 
as part of cross-examination of as¬ 
sistant to receiver, where it was 
not questioned that letter was gen¬ 
uine, that It was received, and that 
it was part of controversy between 

iiUlkart v. Continental Nat. 

I TionTf, 263 N.W. 906, 126 Neb. 598. 

18. S.D.—^Mt. Terry Min. Co. v. 

White, 74 N.W. 1060, 10 S.D. 620. ! 

70 C.J. p 688 note 10. 

19. N.T.—^Ratuer v. Sadowsky, 156 
N.T.S. 292. 

20. N.T.—^People v. Becker, 104 N. 
B. 396, 210 N.T. 274. 

21. Ohio.—Corbett v. State, 6 Ohio 
Cir.Ct 156, 3 Ohio CirJ3ec. 79. 

70 C.J. P 688 note 13. 


XJ.S.—Brink v. XT. S., C,CJLOhlo, 
50 F.2d 231, certiorari denied 63 S. 
291- 287 XJ.S. 667, 77 Li.Ed. 675. 
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23. Ind-—^Davls v. Cox, 99 N.B. 803. 
178 Ind. 486. 

24 . NT.T.—^People v. Console, 186 N. 
Y.S. 435, 194 App.Div. 824, 39 N.T. 
Cr. 82. 

70 C.J. P 688 note 16. 

25. Tex.—^Bayshore Bus Lines v. 
Cooper, Civ.ApPM 223 S.‘W.2d 77, 
error refused no reversible error. 

Police report of accident 

m_stone V. "Warehouse & Terminal 

^rtage Co., 127 N.B.2d 260, 6 Ill. 
App.2d 229. 

26. "Wash.—Stusser v. Gottsteln, 85 
P.2d 5, 178 Wash. 360. 

27. La.—State v. Sterling, 18 So.2d 
827, 205 La. 879. 

28. Conn.—^Brown v. W'oodward, 53 
A 112, 75 Conn. 254. 

29 . Ky.—^Loving v. Warroi County, 
1 Ky.L. 340. 

30. Mich.—^North American F. Ins. 
Co. V. Throop, 22 Mich. 146, 161, 
7 Am.R. 638. 

70 C.J. P 688 note 19. 

31 . Conn.—^Brown v. Woodward, 63 
A 112, 76 Conn. 264. 
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ture, it is competent, on cross-examination, to show 
him a signature claimed not to contain such points 
of difference and to ask him whether such signature 
is not his.32 It has also been held legitimate cross- 
examination of a witness, who has testified in chief 
that what purports to be his signature was not writ¬ 
ten by him, to call on him to write, in order that 
such writing may be compared with the disputed 
writing, for the purpose of contradicting him;33 
and so, also, w’here a witness has denied the au¬ 
thenticity of a document, purporting to have been 
written and signed by him, he may be required on 
cross-examination to write specimens of his hand¬ 
writing for the purpose of comparison.^^ 

Where a witness has testified to the genuineness 
of a signature, it is proper, on cross-examination, 
to show him other admittedly genuine signatures 
of the party, and to ask him whether he based his 
opinion on such genuine signatures, and whether 
the spelling of these signatures is not different from 
that of the contested one;35 t)ut where a witness 
called to prove the genuineness of disputed signa¬ 
tures testifies that he has often seen deceased write 
and knows his signature, and that the signatures 
in question are genuine, and on cross-examination 
states that the signatures which he has seen are in¬ 
dorsements of checks, the question whether he is 
quite sure that if he should have those checks and 
the signature of deceased before him his opinion 
might not be altered as to them may be stricken.36 

§ 408. Physical Demonstration 

While It may be proper to ask a witness to physically 
demonstrate matters as to which he has testified In chief, 
the extent of actual demonstrations is a matter for the 
trial Judge's discretion. 

It may be proper, on cross-examination, to ask 
a witness to physically demonstrate matters as to 


which he has testified in chief,^? but it is always a 
matter of discretion for the trial judge how far ac¬ 
tual demonstrations shall be allowed,and a refusal 
by the court to require a doctor who had testified 
to bullet wounds in the body of deceased to demon¬ 
strate, by the use of a pistol, how deceased could 
have been shot while holding the gun in certain 
positions is not improper.39 

§ 409. Refreshing Memory 

Where a witness has made conflicting statements, a 
broad latitude In cross-examination concerning details, In 
order to refresh his memory, Is permitted. 

Broad latitude in cross-examination concerning 
details in order to refresh the memory of a witness 
is permitted where he has made conflicting state¬ 
ments,and for such purpose counsel may cross- 
examine as to facts which are immaterial to the is¬ 
sue in civiH^ and in criminal^^ trials. In a criminal 
case it has been held proper to permit the district 
attorney, on cross-examination of a witness, to re¬ 
fresh such witness’ memory with the statement 
made by him to the grand jury,43 although this sort 
of examination by the district attorney in case of a 
state witness on the ground of surprise has been con¬ 
demned by the supreme court of the United States.^^ 

Where a witness denies any recollection of a 
relevant conversation, it is proper on cross-examina¬ 
tion to ask him what he said at a later time, by 
way of stimulating his memory.^^ Where a witness, 
by way of having his memory refreshed, has his 
testimony on direct examination read to him im¬ 
mediately before his cross-examination is com¬ 
menced, the irregularity, while not ground for sup¬ 
pressing his entire testimony, operates greatly to 
impair its credibility.^® 


32. III.—Hobart v. Van Aernam, 146 
IlLApp. 1. 

33. N.T.—People v. De Kroft, 1 N. 
Y.S. 692, 49 Hun 71. 

70 C.J, p 689 note 22. 

34. Ohio.—Sullivan v. Starkey, 14 
Ohio Cir-Ct..N.S., 281, 32 Ohio Cir. 
Ct 486. 

StUe Of text held not to apply to di¬ 
rect examination 

Ohio.—Sullivan v. Starkey, supra. 

35. Ill.—^Bevan v. Atlanta Nat 
Bank, 31 N.B. 679, 142 Ill. 302. 

36- N.T.—Merritt v. Campbell, 79 N. 
T. 626. 

37- S.C.—State v. Hunter, 63 S.E. 
685, 82 S.C. 153. 

70 C.J. p 689 note 26. 

38. Pa.—Commonwealth v. Barllle, 
113 A. 663, 270 Pa. 388. 


Biscxetion. held not abused 

In admiralty action arising from 
collision between two tuna Ashing 
vessels, refusal to require master of 
libellants’ vessel to make physical 
demonstration of location of vessels 
by placing templates on sheet of 
paper and drawing around them did 
not constitute an abuse of discretion 
by trial court. 

U.S.—Petrich v. Hansen, C.A,Wash., 
204 F.2d 261. 

39. Pa.—Commonwealth v. Barille, 
113 A. 663, 270 Pa. 388. 

40. Ill.—^Walther v. Chicago & A. R. 
Co., 176 I11.APP. 399. 

Criminal trials generally see Crim¬ 
inal Law § 1909. 

Direct examination see supra §§ 357- 
363. 


41. Ala.—Stearnes v. Edmonds, 66 
So. 714, 189 Ala. 487. 

42. Mont.—State v. Ludwick, 300 P. 
658, 90 Mont. 41. 

43. Mich.—People v. Ranney, 8 N. 
W.2d 80, 304 Mich. 315. 

70 C.J. p 689 note 31. 

Accused’s testimony 

Mich.—^People v. Ranney, supra. 

Use of grand jury notes by district 
attorney in formulating questions 
see supra § 405. 

44. U.S.—Putnam v. U. S., N.H., 16 
S.Ct 923, 162 U.S. 687, 40 L.Bd. 
1118. 

70 C.J. p 690 note 82. 

46. N.J.—State v. Foster, 97 A. 787, 
89 N.J.Law 46. 

46. N.J.—^Derby v. Derby, 21 N.J. 
Eq. 86. 
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§ 410. Intimidating or Confusing Witness 

It Is the duty of the trial court to protect a witness on 
cross-examination from being unfairly dealt withf and 
cross-examining counsel should not be permitted to brow¬ 
beat, intimidate, coerce, contuse, or humiliate a witness. 

It is the duty of the trial court to protect a wit¬ 
ness on cross-examination from being unfairly dealt 
with,^*^ and cross-examining counsel should not be 
permitted to browbeat, bulldoze, or intimidate a wit¬ 
ness,to coerce him,^® to approach so closely as 
to embarrass or intimidate him,^® to confuse him by 
a too rapid cross-examination,to punish an honest 
witness,®^ to use violent or abusive language to¬ 
wards him,^^ or to put words into the mouth of a 
friendly witness.^^ A witness has the right to 
be protected from the harsh or insulting demeanor 
of the examining counsel.® 5 While a witness should 
be protected by the court against an oppressive or 
unjust cross-examination, a witness need not be 
shielded against any embarrassment that might re¬ 
sult from a proper examination.®® The trial court 
should never overlook the fact that cross-examina¬ 
tion, in an effort to elicit the truth, is the acid test 


to be applied to a recalcitrant witness,®*^ and it 
should allow a searching test of the intelligence, 
memor\% accuracy, and veracity of a witness.®® 

WTiere a witness has become confused in cross- 
examination, and given incorrect answers as to 
matters not in dispute it is proper to excuse him 
from the stand for a time.®® 

Harassment, annoyance, or humiliation. There 
is a duty imposed on the trial court to protect a wit¬ 
ness from questions which go beyond the bonds of 
proper cross-examination merely' to harass, annoy, 
or humiliate him.®® 

§ 411. Questions 

Questions asked of witnesses on cross-examination 
must be definite and certain, and not argumentative; they 
must not be asked for the purpose of degrading or dis¬ 
paraging the witnesses, and must not, without proper 
basis, call for conclusions or opinions. 

Isolated questions on cross-examination must be 
considered with the entire examination in determin¬ 
ing their propriety.®^ A question on cross-examina¬ 
tion must be definite and certain,®^ and such a ques- 


47. Ga«—^Ammons v. State, 78 S.B. 
2d 63. 88 Ga.App. 791—Thomas v. 
State, 70 S,B.2d 131, 85 Ga.App. 
g0g —^Loomis V. State, 61 S.B.2d 38, 
78 GsuApp. 336, 

4a U.S.—^London Guarantee & Acc. 
Co. v. Woelfle, C.C.A,Mo., 83 F.2d 
325. 

Va.—Willis V. Commonwealth, 31 S. 

B.2d 306, 183 Va. 125. 

70 C.J. p 690 note 35. 

49. U.S.—^London Guarantee & Acc. 
Co. V. Woelfle, C.C.A.M 0 ., 83 F.2d 
825. 

50. S.C.—State v. McGill, 3 S.E. 2 d 
257, 191 S.C. 1. 

51. Mo.—^Farmers', etc.. Bank v. 
Richards, 96 S.W. 290, 119 Mo. 
App. 18. 

52. U.S.—^London Guarantee & Acc. 
Co. V. Woelfle, C.C.A.M 0 ., 83 F.2d 
325. 

53 . S.C.—State v. McGill, 3 S,E. 2 d 
257, 191 S.C. 1. 

54 . U.S.—^London Guarantee & Acc. 
Co. V. Woelfle, 83 F.2d 325. 

55 . Ga.—Thomas v. State, 70 S.B.2d 
131, 85 Ga.App. 868 . 

56. Ala.—^Liouisvnie & N. R. CJo. v. 
Martin, 198 So. 141, 240 Ala. 124. 

Havens v. State, 184 So. 814, 24 
Ala.App. 814. 

57. Va.—Willis v. Commonwealth, 
31 S.B.2d 306, 183 Va. 126. 

53 , Ga.— A-mm ona V. State, 78 S.B. 
2d 63, 88 GaA.pp. 791—Uoomls v. 
State. 61 SJB3.2d 88 , 78 Ga.App. 336. 

59. N.T.—Weldon v. Third Ave. B. 
Ca, 38 N.T.S. 206, 3 APP-Div. 370. 


60. U.S.—^Alford V. U. S., CaL, 51 S. 
Ct. 218, 282 U.S. 687, 75 L.Bd. 624. 

U. S. V. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, 33 AL.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct. 28, 
344 U.S. 826, 97 L.Bd. 643—U. S. 
V. Katz, D.C.Pa., 78 F.Supp. 435, af¬ 
firmed, C.A., 173 F.2d 116. 

61. Mich.—^McDuffie v. Root, 1 N.W. 
2d 544, 800 Mich. 286. 

62. Cal.—People v. Martinez, 160 P. 
868 , 31 C.A. 413. 

Pa.— Commonwealth v. Sultzaberger, 
Quar.Sess., 62 l}auph.Co. 27. 

70 C.J. p 690 note 38. 

QuestiLons held improper 

(1) Too broad or general or vague. 
Ala.—Williams v. State, 15 So.2d 
; 672, 245 Ala. 32. 

I Sparks v. State, 27 So.2d 508, 
32 Ala.App. 450, certiorari denied] 
27 So.2d 610, 248 Ala. 360—^Reed 
V. State, 27 So.2d 22, 32 Ala.App. 
338, certiorari denied 27 So.2d 25, 
248 Ala. 196—^Bennett v. State, 18 
So.2d 291, 31 Ala.App. 435, followed 
in Scoggins v. State, 18 So.2d 293, 
81 Ala App. 438—Jones v. State, 
193 So. 179, 29 Ala.App. 126, cer¬ 
tiorari denied 193 So. 182, 238 Ala. 
640—Keller v. State, 112 So. 367, 
22 AlaApp. 75. 

Cal.—^People v. Peak, 163 P.2d 464. 
66 C.A2d 894. 

Mich.—^Paxson v. Cass County Road 
Commission, 38 N.W.2d 316, 325 
Mich. 376. 

N.j.—Van Allen v. Lobel, 8 A2d 608, 
123 N.J.Law 278. 
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Tex.—^Prather v. State, 76 S.W.2d 
138, 127 Tex.Cr. 318. 

70 C.J. p 690 note 38 [a] (1>. 

(2) Too limited. 

Md.—^Eastern Shore Brokerage & 
Commission Co. v. Harrison, 118 A 
192. 141 Md. 91. 

R.I.—Bradbum Motors Co. v. Mover- 
man, 7 A. 2 d 207, 63 R.I. 67. 

(3) Complicated. 

Conn.—J. B. Smith & Co. v. Russell 
Lumber Co., 72 A 57T, 82 Conn. 
116. 

(4) Hypothetical. 

Conn.—J. E. Smith & Co. v. Russell 
Lumber Co., supra. 

Ga.—Moyers v. State, 6 S.E.2d 438, 
61 Ga.App. 324—Clackum v. State, 
189 S.B. 897, 55 Ga.App. 44. 

N.J.—State V. Siegler, 97 A.2d 469, 
12 N.J. 520. 

(5) Not direct and positive. 

Ga.—Carroll v. Hill, 56 S.E.2d 821, 

80 Ga.App. 576. 

( 6 ) Obscure and confusing. 

Ala.—Ingram v. State, 66 So.2d 839, 
87 Ala.App. 273, reversed on other 
grounds 66 So.2d 843, 259 Ala. 324 
—Woodard v. State, 40 So.2d 737, 
34 Ala.App. 391, certiorari denied, 
40 So.2d 741. 252 Ala. 326. 

70 C.J. p 690 note 38 [a] (4). 

(7) Ambiguous. 

Conn.—State v. McLaughlin, 44 A2d 
116, 132 Conn. 325. 

( 8 ) Incomplete. 

jjAss,—Perry v. Carter, 125 N.E.2d 
780, 125 Mass. 508. 

(9) Too involved in embracing 
several Questions in one. 
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tion must be directed to the issues,®^ The court 
may properly disallow questions which are illegal®^ 
or offensive,®^ or which mislead,®® trick,®'^ contra¬ 
dict,®® or browbeat®® the witness, or which are im¬ 
pertinent and insulting and are asked merely for 
the purpose of degrading or disparaging him;^® but 
words degrading in their implications may be justi¬ 


fied where used to bring out the facts,and where 
the disparagement is an incidental result of a cross- 
examination directed to a disclosure of the facts, no 

error is committed.'^^ 

Other questions disallowed are those which are 
argumentative or speculative,'^® or those which make 


Md.—^Precision Development Co. v. 
Fast Bearing Co., 37 A.2d 905, 183 
Md. 399—^Association of Independ¬ 
ent Taxi Operators v. Kem, 13 A. 
2d 374, 178 Md. 252, 131 A.L.R. 792. 

(10) Specifying no time or placa 
U.S.—Tamblyn v. U. S.. C.A.Ala., 216 

F.2d 345, certiorari denied 76 S.Ct. 
437 , 348 U.S. 950, 99 L.Ed. 742, re¬ 
hearing denied 75 S.Ct. 670, 348 
U.S. 983, 99 L.Ed. 765. 

Ala—Patton v. Russell, 58 So.2d 693, 
267 Ala 319. 

Ky.—^Buck V, Kleinschmidt, 131 S.W. 

2d 714, 279 Ky. 669. 

Tex—^Prather v. State, 76 S.W.2d 
138, 127 TexCr. 318. 

70 C.J. P 690 note 38 [a] ( 6 ). 

(11) Specifying no person. 

Tex—Prather v. State, supra 
70 C.J. P 690 note 38 [al <7). 

(12) Other questions. 

Idaho.—Johnson v. Richards, 294 P. 

507, 50 Idaho 150. 

70 C.J. p 690 note 38 [a] ( 6 ). 

63. R.I,—^Bradbum Motors Co. v. 

Moverman, 7 A. 2 d 207, 63 R.I. 67. 

70 C.J. p 690 note 39. 
Cross-examination as to irrelevant 
or immaterial matters see supra 
§ 386. 

Bzolnsion held not improper 

( 1 ) In husband's action for loss of 
consortium, alienation of wife's af¬ 
fections, and criminal conversation, 
wherein defendant asked witness on 
cross-examination whether she had 
heard plaintiff testify, at hearing of | 
divorce and separate support peti- j 
tions between plaintiff and his wife, ^ 
as to “girl named Nellie,” exclusion 
of question was not improper where 
no question was asked as to what 
witness heard. 

Mass.—^Perry v. Carter, 126 N.E.2d 
780, 832 Mass. 608. 

(2) Other questions. 

Ga.—^Moyers v. State, 6 S.E.2d 438, 
61 GaApp. 324—Clackum v. State, 
189 S.B. 397, 65 Ga.App. 44. 

ei. Ala.—^Moore v. State, 164 So. 
761, 26 AlaApp. 607. 

65. Cal.—^People v. Savage, 152 P.2d 
240, 66 C,A2d 237. 

66 . Pa—Bona v. Philadelphia 
Transp. Co., 61 A.2d 768, 366 Pa 
204. 

70 C.J. p 690 note 40. 

67. S.O.—^Prince v. Massasolt Mfg. 
Co., 93 S.B. 2, 107 S.C. 387. 

70 C,J. p 690 note 41. 


Setting verbal traps 
Pa,—Di Bona v. Philadelphia Transp. 
Co., 61 A.2d 768, 356 Pa 204. 

68. Mich.—Selby v. Detroit R. Co., 
81 N.W. 106, 122 Mich. 311. 

70 C.J. p 690 note 42. 

69. Ky.—Davidson v. Common¬ 
wealth, 87 S.W.2d 119, 261 Ky. 168. 

70 C.J. p 690 note 43. 

7a Ala.—May v. State, 79 So. 677. 
16 AlaApp. 641, certiorari denied 
79 So. 877, 202 Ala 697, 

70 C.J. p 690 note 44. 

Qaestions held improper 

(1) Irrelevant questions casting a 
reflection on the witness. 

U.S.—^Martin v. Texas Emp. Ins. 

Ass’n, C.A.Tex, 193 F.2d 645. 
j Iowa—In re Myers, 82 N.W. 961, 111 
j Iowa 584. 

Tex.—Young v. State. 124 S.W.2d 
144, 136 Tex.Cr. 149. 

(2) 'Are you just as sure of that 
as you are of anything you said 
here?” 

Mich.—Morrison v. Demogala 57 N. 
W.2d 893, 336 Mich. 298. 

(3) Other questions 

Ala—^Tarver v. State, 64 So. 161, 9 
AlaApp, 17. 

70 C.J. p 690 note 44 [a] (1, 2. 4-8). 
Questions suggesting unfair infer¬ 
ences 

In the cross-examination of wit¬ 
nesses in a criminal prosecution, it 
is highly improper for either pros¬ 
ecuting or defense attorneys to ask 
questions which suggest unfair in¬ 
ferences. 

Okl.—^Kimbrough v. State, 89 P.2d 
982, 66 Okl.Cr. 66—Rogers v. State, 
127 P. 366, 8 Okl.Cr. 226. 

71. Va—^Hunt v. Commonwealth, 
101 S.E. 896, 126 Va 815. 

70 C.J. p 691 note 46. 

72. Pa—Commonwealth v. Diagicob- 
be, 85 PaSuper. 305. 

Tex—Texas Employers' Ins. Ass’n 
V. Tucker, Civ.App., 165 S.W.2d 
780, error refused. 

70 C.J. p 691 note 46. 

73. C:al.—People v. White, 278 P.2d 
9, 43 C.2d 740, certiorari denied 
White V, State of Cal., 76 S.Ct. 
120, 350 U.S. 875, 100 L.Ed. 774. 

People V. Walton, 247 P.2d 888, 
112 C.A2d 871—People v. Voice, 
157 P.2d 436, 68 C.A2d 610. 

People V. RsJidolph, Super., 306 
P.2d 98. 

Ga—^Loomis v. State, 51 S.E.2d 33, 
78 GaApp. 336. 
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Mo.—State v. Mayberry, 272 S.W.2d 
236—State v. Carroll, 188 S.W.2d 
22—Roach v. Kansas City Public 
Service Co., 141 S.W.2d 800. 

Pa.—^Paul v. Pishel, Com.Pl., 4 Cumb. 
L.J. 160—Commonwealth v. Wise, 
Quar.Sess., 67 Dauph.Co. 49. 

R.I.—^Newman v. Burrillville Racing 
Ass'n, 100 A.2d 847, 81 R.I. 200. 

Tex.—Loumparoff v. Housing Au¬ 
thority of City of Dallas, Civ. 
App., 261 S.W.2d 224. 

70 C.J. p 691 note 47. 

Questious held argumentative 

(1) “Then you were mistaken 
about there being just one door 
there?” 

Ala—Sanders v. State, 11 So.2d 740, 
243 Ala 691. 

(2) Question whether Insured, 
when he took out health policy, 
knew of doctor^s statement that he 
had syphilis. 

Ala—National Life & Accident Ins. 

Co. V. Logan, 153 So. 868 , 228 Ala 
I 409. 

( 3 ) *Tt never occurred to you, did 
it, Mr. Smiley to make any effort to 
determine whether there were any 
other boys running along the side¬ 
walk?” 

Cal.—^Newsom v. Smiley, 136 P.2d 
24, 67 C.A2d 627. 

(4) In automobile accident case, 
cross-examination as to whether cer¬ 
tain testimony was not witness' con¬ 
clusion since time of accident rather 
than any observation made that 
night. 

Uolo.—Weicker Transfer & Storage 
Co. V. Bedwell, 35 P.2d 1022, 95 
Colo. 280. 

(5) In murder prosecution, where 
detective testified that accused freely 
confessed, cross-examination as to 
whether it had struck detective as 
being remarkable for a suspect to 
offer to show detectives scene of 
crime late at night after traveling 
five hundred miles in automobile. 
La.—State v. Walton, 155 So. 766, 179 

La. 1006. 

( 6 ) Insinuation of purposeful 
falsehood implied In question as to 
whether witness was “as sure of 
that as you are of anything you 
said here?” was uncalled for as ar¬ 
gument to jury. 

Mich.—^Morrison v. Demogala, 57 N. 
W.2d 893, 336 Mich. 298. 

(7) Cross-examination of witness 
as to whether there was any reason 
why he should have changed his 
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an assertion^^ of facts not in evidence,or for 
which no foundation has been laid,^^ or which call 
for a conclusion or opinion of a witness not compe¬ 
tent to give opinion evidence,or for a conclusion 
or opinion on facts the existence of which has been 
denied by the witness,*^* or on questions of legal 
dutyor moral obligation,or self-serving declara¬ 
tions not a part of the res gestae,or questions call¬ 


ing for answers which invade the province of the 
juryS2 or court.S3 Questions attacking the credibil¬ 
ity of the witness or his testimony are allowed,^^ 
and it is not necessary to specify times, places, and 
persons present when asking whether the witness 
had not previously made statements inconsistent 
with present testimony, where a foundation for im¬ 
peachment is not sought.^5 


mind concerningr amount of grain de¬ 
livered to elevator for which plain¬ 
tiff was unable to produce scale tick¬ 
ets. 

Mont.—Spurgeon v. T'aperial Eleva¬ 
tor Co., 43 P.2d S91. 99 Mont. 432. 

(8) Where witness took position 
that his testimony as to stopping dis¬ 
tances of train at speed of more than 
eight miles an hour was just a guess, 
railroad’s question as to whether it 
took a greater distance to stop train 
going thirty-five miles an hour than 
it took to stop train going eight 
miles an hour, was argumentative. 
N.H.—^Fissette v. Boston & M a in e B. 

B., 96 A.2d 303. 98 N.H. 136, 

(9) **You were guessing at it be¬ 
cause you were hurt. Isn’t that the 
size of it?** 

Or.—Burrowes v. Skibbe. 29 P.2d 652, 
146 Or. 123. 

(10) Question asked of police of¬ 
ficer concerning accused’s sobriety 
during day and evening of alleged 
homicide. “You weren't too careful 
in your exaiiiination of the defend¬ 
ant, were you?’’ 

R.I.—State V. Prescott, 40 A.2d 721, 
70 K.I. 403. 

(11) Other questiona 

Ala.—Daniels v. State, 11 So.2d 756, 
243 Ala. 676, certiorari denied 
Daniels v. State of Alabama, 63 S. 
Ct. 1167, 319 U.S. 765. 87 LJESd. 
1708. 

D.C.—^Davenport v- District of Co¬ 
lumbia, Mun.App., 65 A.2d 209, ap¬ 
peal denied 180 P.2d 909, 85 XJ.S. 
App.D.C. 430. 

Oa.—^Loomis v. State, 51 S.B.2d IS, 
78 Ga.App. 163. 

Iowa.—Pond v. Anderson, 44 N.W.2d 
372, 241 Iowa 1038. 

Ky.—^Mllls V. Commonwealth, 254 S. 
W.2d 920. 

Mo.—^Lonnecker v. Borrls, 245 S.W.2d 
53. 

Wash.—State v. Hunter, 48 P.2d 262, 
183 Wash. 143. 

70 C.J. p 691 note 47 [a], 

QnestioiLS held not aJ^fumentative 

(1) In murder prosecution, ques¬ 
tion which assumed truth of defend¬ 
ant’s prior answer, “Now, Delmar, 
if you did not Intend to go in there 
and cause trouble to Charley Talley, 
why did you open your knife?” 

Mo.—State v. M&yberry, 272 S.W.2d 

236. 

(2) In action for injuries sus¬ 
tained in explosion, allowing defend¬ 


ant to cross-examine pertaining to 
physical facts existing at scene of 
accident and location of the parties 
with respect thereto was not improp¬ 
er over objection of argumentative¬ 
ness. 

N.H.—Glldden v. Brown, 110 A.2d 
277, 99 N.H. 323. 

(3) Other questions. 

U.S.—Atlantic Coast Dine R. Co. v. 

Dixon, C.AGa., 207 P.2d 899. 

Idaho.—State v. Kotthoff, 177 P.2d 
474, 67 Idaho 319. 

Mo.—Jones v. Terminal R. R. Ass’n 
of St. Douis, 258 S.W.2d 643, 363 
Mo. 1210. 

70 CJ. p 691 note 47 Id. 

74. Vt.—Ooxpns Juris cited in State 
v. Teitle, 90 A.2d 562. 667, 100 Vt. 
190. 

70 C.X p 691 note 48. 

Questioiui held improper 

(1) Question as to whether wit¬ 
ness was aware that her daughter 
was suing defendant for one hun¬ 
dred thousand dollars. 

Ala.—Watson v. State, 93 So.2d 750. 

(2) In questioning witness con¬ 
cerning his daughter, stating “You 
abandoned her when she was a year 
old, did you not?” 

Vt.—State V. Teitle, supra. 

(3) “And you put yourself and 
your car at his disposal for the pur¬ 
pose, didn’t you?” 

Vt.—Stevens v. Nurenburg, 97 A.2d 
250, 117 Vt. 525. 

(4) “There was a lot of discus¬ 
sion there amongst the buyers as to 
what they had gotten and had not?” 
Md.—Berg v. Plltt, 12 A.2d 609, 178 

Md. 155, reargument denied 13 A 
2d 864, 178 Md. 155. 

jUlowing qaestlon held not error 
In accounting between partners, 
court did not err in allowing ques¬ 
tion, on cross-examination of one of 
the partners, suggesting that he had 
practiced subterfuge or fraud on 
other partner by failing to have cash 
payment received by him entered on 
partnership records. 

Ga.—Scott V. Smalllng, 82 S.E.2d 712, 
90 Ga.App. 292. 

75. Ala.—^Moore v. State, 164 So. 
761, 26 Ala.App, 607. 

Assertions derogatory to accused 
Ala.—^jioore v. State, supra. 

Cal.—^McDonald v. Price, 181 P.2d 
115, 280 (lA2d 150. 
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76. N.J.—^Van Allen v. Dobel, 8 A 
2d 60S, 123 X.J.Daw 273. 

77. Mo.—State v. Carroll, 188 S.W. 
2d 22. 

Tex.—^Loumparoff v. Housing Au¬ 
thority of City of Dallas, CivApp., 
261 S.W.2d 224. 

70 GJ. p 692 note 60. 

Questions held Improper 

(1) Question which cites plaintiff’s 
inconsistent testimony at first and 
second trial and then asks “which is 
right?” 

—^Lonnecker v. Borrls, 245 S.W.2d 
53. 

(2) Question whether anything 
was said out of way in conversation 
in mixed assembly. 

Ala.—Keller v. State, 112 So. 367, 22 
Ala.App. 75. 

(3) Other questions. 

Iowa.—Spicer v. Spicer's Adm’r, 202 
N.W. 604, 201 Iowa 99. 

70 C.J. P 692 note 50 [c], 

78. C3al.—Standard American Dredg¬ 
ing Co. V. City of Oakland, 157 
P. 833, 30 C.A 237. 

79. Md.—^Baltimore & O. R. Co. v. 
Rudy, 84 A 241, 118 Md. 42. 

80. Fla,—^Roe v. State, 119 So. 118, 
96 Fla. 723. 

81. Ala.—Sandford v. State, 67 So. 
134, 2 AlaApp. SD 

82. Ga.—Rooker v. State, 86 S.E.2d 
307, 211 Ga. 361. 

Clay V. Howlngton, 41 S.B.2d 
571, 74 Ga.App. 794. 

S.C._^Brazeale v. Piedmont Mfg. Co., 

193 S.B. 39, 184 S.C. 471. 

70 C.J. P 692 note 56. 

Palsity of testimony 

Question to witness, to effect 
whether statement by another wit¬ 
ness was correct, was Improper as 
inquiring whether such other wit¬ 
ness testified falsely, determination 
of which Is function of Jury. 

Md,—American Stores Co. v. Her¬ 
man. 171 A 54, 166 Md. 312. 

83 . Cal.—Standard American Dredg¬ 
ing Co. V. City of Oakland, 167 P. 
833, 30 C.A 237. 

84 . Cal.—^People v. Ormea, 198 P.2d 
690, 88 aA2d 353. 

70 C.J. p 692 note 57. 

85. Mont.—State v, Burrell, 70 P. 
982, 27 Mont. 282, affirmed 24 S.Ct 
787, 194 U.S. 672, 48 D.Ed. 1122. 
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The cross-examiner is not compelled to follow 
a form of words used by the witness in his direct 
examination^® or by counsel on examination in 
chief,or that is grammatically perfect if the 
meaning is clear;®® but a question on cross-exami¬ 
nation to test credibility should be so framed as to 
permit the witness to admit or deny the act it¬ 
self,®® and a question asked for the purpose of 
testing recollection of a witness must be in a form 
to effectuate the purpose.®® Questions in proper 
form cannot be ruled out on the ground that the 
form used is somewhat unusual,®i or that the an¬ 
swers thereto might be irrelvant or impertinent ;®2 
but questions not in proper form, to which objec¬ 
tions are made, are properly excluded.®® 

Where objections to form are made, it is not 
reversible error to sustain them where counsel is 
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not prevented from asking the same questions in 
a different and proper fonn;®^ nor is it reversible 
error to sustain an objection to a question where it 
is plain that, if the witness had been permitted to 
answer the question, no answer he might have made 
could have done more than furnish evidence cumula¬ 
tive to what was already in the case.®® A question 
that is confusing should be required to be reframed 
if objected to on that ground.®® 

§ 412 . - Leading Questions 

Leading questions may generally be asked of a wit¬ 
ness on cross-examination, although the court has dis¬ 
cretion to refuse to allow such questions. 

Generally, leading questions may be asked a wit¬ 
ness on cross-examination,®*^ and the trial court 
may permit such questions in the exercise of its 
sound®® discretion;®® but in its sound^ discretion 


86. N.T.—Weinstein v. Singer Mfg. 
Co., 106 N.Y.S. 617, 121 App.Div. 
708. 

70 C.J. P 692 note 69. 

87. Or.—State v. Stllwell, 221 P. 
174. 109 Or. 643. 

88. Ala.—^Louisville & N. R. Co. v. 
Gray, 67 So. 687, 191 Ala. 614. 

89. N.D.—State v. Bossart, 241 N.W. 
78, 62 N.D. 11. 

90. Colo.—Ontario-Colorado Gold 
Min, Co. v. MacKenzle, 74 P. 701, 
19 Colo.App. 298. 

70 C.J. P 692 note 62. 

QuestioxL asking substance of con¬ 
versations beld proper 
Mass.—Commonwealth V. Bonomi, 
140 N.B.2d 140. 

91. Pa.—Commonwealth v, Neill, 67 
A.2d 276, 281, 362 Pa. 607. 

“The fact that instead of this be¬ 
ing propounded in the usual form 
of an interrogatory the District At¬ 
torney said T suggest to you . 
is certainly of no importance; in 
English courts it is not unusual to 
present in that manner what was in¬ 
tended merely as questions and are 
so understood.” 

Pa.—Commonwealth v. Neill, supra. 

Statement held to be direct query 
even though not in form of a ques¬ 
tion. 

Mo.—Jones v. Terminal R. R. Ass’n 
of St. Louis, 268 S.W.2d 643, 363 
Mo. 1210. 

92. Cal.—People v. Jones, 117 P. 
176, 160 C. 368. 

70 C.J. p 692 note 68. 

Whether purpose of inquiry on cross- 
examination must be revealed in: 
Civil trials see Trial § 74. 
Criminal trials see Criminal Law 
§ 1029. 

93. U.S.—U. S. V. Moe Liss, aC.A. 
N.T., 106 P.2d 144. 

Ala.—^Hendricks v. State, 41 So.2d 
420, 84 Ala.App. 602, reversed on 


other grounds 41 So.2d 423, 252 
Ala. 306—^Freeman v. State, 1 So. 
2d 917, 30 Ala.App. 99, certiorari 
denied 1 So.2d 920, 241 Ala. 178. 
Ga.—Carroll v. Hill, 56 S.B.2d 821, 
80 Ga.App. 676. 

Kan.—State v. Rowland, 270 P.2d 211, 
176 Kan. 203. 

Vt.—^Bennett v. Robertson, 177 A. 

626, 107 Vt. 202. 98 A.L.R. 162. 

70 C.J. p 692 note 64. 

94 ^ Pa,—Commonwealth v. Bozzi, 82 
A.2d 303, 169 Pa.Super. 206. 

70 C.J. p 693 note 65. 

95. XT. S.—Collier v. U. S., Ala., 265 
P. 328, 166 C.C.A. 498. 

96. Ga.—Carroll v. HiU, 66 S.B.2d 
821, 80 Ga.App. 676. 

97. Ala.— Wheaton v. State, 194 So. 
712, 29 Ala.App. 231. 

Ariz._J. & B. Motors v. Margolis, 

257 P.2d 688, 75 Ariz. 392. 

(2al.—People v. Melone, 162 P.2d 605, 
71 C.A.2d 291. 

D.C.—^Ewing V. U. S., 135 F.2d 633, 
77 U.S.App.D.C. 14, certiorari de¬ 
nied 63 S.Ct. 829, 318 U.S. 776, 87 
L.Bd. 1145, rehearing denied 63 S. 
Ct. 991, 318 U.S. 803, 87 L.Bd. 1167. 
Ill.—In re Mltgang, 62 N.B.2d 807, 
385 Ill. 311. 

Iowa.—Sinift v. Sinift, 293 N.W. 841, 
229 Iowa 66. 

Mo.—State v. Murphy, 90 S.W.2d 103, 
338 Mo. 291. 

Wilcox v, Erwin, App., 49 S.W. 
2d 677. 

N.J.—Van Allen v. Lobel, 8 A.2d 608, 
123 N.J.Law 273. 

Pa.—D1 Bona v. Philadelphia Transp. 
Co., 51 A.2d 768, 366 Pa. 204. 

Paydo V. Union Collieries Co., 22 
A.2d 769, 146 Pa,Super. 386. 

What are leading questions see su¬ 
pra § 330. - 

When leading questions are permis¬ 
sible on: 

Direct examination see supra §S 
831>336. 
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Redirect examination see infra §. 
428. 

l^eading questioiis always proper 
Pa.—^Mellen v. Delaware, L. & W. R- 
Co., 30 A.2d 141, 151 Pa.Super. 
410—Watson v. Metropolitan Life- 
Ins. Co., 21 A.2d 603, 146 Pa.Super. 
369. 

Matter of right 

Where original defendant brought 
in additional defendants and sought 
judgment against them, and plaintiff 
filed amended petition seeking judg¬ 
ment against additional defendants, 
counsel for additional defendants- 
had right to cross-examine plaintiff’s 
witnesses and also original defend¬ 
ant’s witnesses by means of leading 
questions, and plaintiff’s counsel had 
the same right. 

Tex.—^Airline Motor Coaches v^ 
Fields, Clv.App., 180 S.W.3d 216, 
error refused. 

98. Ariz.—J. & B. Motors v. Mar¬ 
golis, 267 P.2d 588, 76 Ariz. 392. 

Feeble-minded witness 

In conservator’s suit to annul mar¬ 
riage between allegedly feeble-mind¬ 
ed ward and another, action of trial 
court in permitting leading questions 
and suggestions to be asked of, or- 
put to, ward was a matter within 
sound discretion of trial court. 

Ill.—Brtel V. Brtel, 40 N.E.2d 86, 313- 
IlLApp. 326. 

99. Ga.—^Akridge v. Atlanta Journal 
Co., 194 S.E. 590, 66 Ga.App. 812, 
followed in Robinson v. Atlanta 
Journal Co., 194 S.E. 594, 56 Ga. 
App. 820. 

Mass.—^Westland Housing Corp. v.. 

Scott, 44 N.B.2d 959, 312 Mass. 876.. 
70 C.J. p 698 note 68. 

1. U.S.—Mitchell v. U. S., C.A.CaL, 
213 F.2d 951, certiorari denied 75 
S.Ct. 290, 348 U.S. 912, 99 L.BeU 
715. 
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the court may refuse to allow questions in that 
form,2 unless the examination would be unduly re¬ 
stricted by the exclusion of leading questions.^ 

While it has been held that leading questions may 
be asked of a witness even though he is favorable 
to the side of the examiner,'^ under other authority 
such questions may not be asked when it develops 
that an opponent’s witness is biased in favor of the 
cross-examiner.5 

Leading questions are not permitted on cross-ex¬ 
amination for the puropse of eliciting testimony 
concerning new matter constituting an element of 
the case of the party cross-examining,® or when 
put by counsel on cross-examination of the ad¬ 
versary’s witness after he has made him his ownJ 
However, it has been held that leading questions 
as to a matter proper for cross-examination may be 
asked of a witness who had not been questioned as 
to such matter by his own counsel in direct examina¬ 
tion,® and that accused in a criminal case cannot be 


deprived of his right to lead a witness by the re¬ 
fusal of the state to call him, and by the court 
calling him to the stand and offering him to both 
the state and accused.® 

Leading questions which are misleading or cal¬ 
culated to entrap the witness into a statement w-hich 
he did not intend to make,^® or which are directed 
to eliciting a conclusion of the witness,should not 
be allowed. 

§ 413. -Assuming Facts 

Generally, a witness should not be asked, on cross- 
examination, questions which assirme facts not In evi¬ 
dence. 

While the admissibility of questions in cross-ex¬ 
amination, objected to on the groimd of assumption 
of fact not in evidence, is within the sound discre¬ 
tion of the presiding judge, the general rule is 
that a witness should not be asked questions on 
cross-examination which assume facts not in evi- 
dencei® or facts without sufficient basis in the rec- 


2. Colo.—^Merritt v. Hummer, 123 P. 
816, 21 Colo.App. 568. 

Tex.—^Tork v. Glenn. Civ.App., 242 
S.W.2d 663. 

70 C.J. p 693 note 69. 

BiscratioiL held not abused 
<1) Generally. 

Or.—Lee v. Hoff, 97 P.2d 715, 163 Or. 
374. 

70 C.J. p 693 note 69 [a]. 

(2) Refusal to permit the defense 
to ask leading questions on cross- 
examination of state's chief witness 
was not an abuse of discretion where 
In instances Involved question had 
already been answered before the 
court sought to restrict the cross- 
examination. 

Okl.—^Akins v. State, 215 P.2d 669, 91 
Okl.Cr. 47. 

3. Ill.—McNeil & Higgins Co. v. 
Hamlet, 213 Ill.App. 501. 

4 . U.S.—Amette v. U. S., C.A,S.C., 
158 F.2d 11. 

5. Arlz.—J. & B. Motors v. Margolis, 
257 P.2d 688, 75 Ariz. 392. 

Conspirator 

Trial court, in prosecution for in¬ 
come tax evasion, did not abuse dis¬ 
cretion in limiting defense counsel’s 
use of leading questions in cross-ex¬ 
amination of witness named in the 
indictment as a conspirator, but not 
as an accused, and called by prosecu¬ 
tion as adverse witness, 

Xj.s.—^Mitchell v. U. S., C.A.Cal., 213 
P.2d 951, certiorari denied 75 S.Ct. 
290, 348 XJ.S. 912, 99 L-Ed. 716. 
Employee of defea-dant 

In action arising out of automobile 
accident, where plaintiffs were com¬ 
pelled to summon bus driver in order 
to establish that he was driving bus 


as defendant’s agent, it was an abuse 
of discretion to permit defendant to 
cross-examine driver on subject of 
negligence generally where wit¬ 
nesses* testimony was educed by 
means of leading questions. 

Pa.—Tolomeo v. Harmony Short 
Line Motor Transp. Co., 37 A.2d 
511, 349 Pa. 420. 

6. Ala.—^Daniels v. State, 11 So.2d 
756, 243 Ala. 675, certiorari denied 
Daniels v. State of Alabama, 63 S, 
Ct. 1167, 319 XJ.S. 765, 87 L.Ed. 
1708, 

70 C.J. p 693 note 71. 

7. Conn.—^Town of Madison v. Town 
of Guilford, 81 A. 1046, 86 Conn. 
55. 

Ill,—People v. Uliana State Bank, 266 
I11.APP. 29. 

8. Tex.—^Zavala Land & Water Co. 
V. Tolbert, Civ.App., 165 S.W. 28. 

9. Tex.—^Berrian v. State, 212 S.W. 
609, 85 Tex.Cr. 367. 

70 C.J. p 693 note 74. 

10. D.C.—^Davenport v. District of 
Columbia, Mun.App., 65 A.2d 209, 
appeal denied 180 F.2d 909, 85 U.S. 
App.D.C. 430. 

Ill.—^People V, Tomaszewski, 94 N.E. 

2d 154, 406 Ill. 346. 

70 C.J*. p 693 note 76. 

11. Ill.— Associated Furniture Man¬ 
ufacturers V. Leader House Fur¬ 
niture Co., 224 I11.APP. 597. 

12. XJ.S.—XJ. S. V. Buckner, C.C.A. 
N.T.. 108 F.2d 921, certiorari de¬ 
nied Buckner v. U. S., 60 S.Ct. 613, 
309 XJ.S. 669, 84 L.Ed. 1016. 

70 C.J. p 694 note 77. 

13. Ala.— Campbell v. State, 27 So. 
2d 220, 33 Ala.App. 461—Brooks v. 
State. 27 So.2d 48. 32 Ala.App. 389, 
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certiorari denied 27 So.2d 55, 248 
Ala. 239—Cox v. State, 140 So. 617, 
25 Ala.App. 38. 

Cal.—Buchanan v. Nye, 275 P.2d 767, 
128 C.A.2d 5S2—^McDonald v. Price. 
ISl P.2d 115, 80 C.A.2d 150. 

Qa.—Clackum v. State, 189 S.B, 397, 
55 Ga.App. 44. 

Iowa.—Corpus Juris cited la Ipsen v. 
Ruess, So N.W.2d 82, 92, 239 Iowa 
1376—State v. Keul, 5 N.W.2d 849, 
383 Iowa 853. 

Mass.—Cleary v. St George, 139 N. 
E.2d 180. 

Mo.—Lonnecker v. Borris. 245 S.W. 
2d 53—State v. Carroll, 188 S.W.2d 
22 . 

Pa._^Di Bona v. Philadelphia Transp. 

Co., 51 A.2d 768, 356 Pa. 204. 

70 C.J. P 694 note 78. 

Questions assuming facts on direct 
examination see supra § 341. 

Duty of court in absencs of objection 
In prosecution for murder in first 
degree, where questions of prosecu¬ 
tion assumed that decedent had been 
killed, as distinguished from having 
committed suicide, and that defend¬ 
ant had murdered decedent, but de¬ 
fendant’s counsel failed to protect 
defendant against such improper and 
prejudicial questioning, court itself, 
in interests of justice, should have 
taken action to stop it. 

Or.—State v. Bouse, 264 P.2d 800, 
199 Or. 676. 

Questious held objectioiiable 

CD With respect to what was said 
to a state witness, as assuming that 
something was said. 

Ala.— Williams v. State, 15 So.2d 672, 
245 Ala. 32. 

Mims V. State. 121 So. 446, 23 
Ala.App. 94. 
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ord,i^ or which assume that the witness has given 
testimony which he has not given,that a fact 
exists which he has denied,^® or that matter has 
been proved when it has not.^^ 

However, where the facts assumed are in evi¬ 
dence,even though such facts have not been 
testified to by the witness,the question is unob¬ 
jectionable on that ground 5 nor can it be erroneous 
where the objector suffers no harm thereby.20 


It is error to rule out a question as assuming a 
fact not in evidence where the question is directed 
not to defendant’s acts, but to another’s statement 
to defendant,21 or where the question asked defend¬ 
ant in a criminal prosecution gives the impression 
that the prosecution has in its possession a letter 
written to defendant the existence of which he 
denies, where he does not demand to see the letter 
or ask for its production.22 


Utah.—State v. Aikers, 61 P.2d 1052, 
87 Utah ff07. 

(2) In action arising: out of motor 
vehicle collision, question which in 
itself contains the inference of gruilt, 
such as a “loaded** question implying: 
guilt by mere reason of point of 
contact. 

Ill.— Keller v. Menconi, 129 N.B.2d 
341, 7 Ill.App.2d 250. 

(3) In murder prosecution, asking 
defendant whether he had attempted 
to commit an act of sexual perver¬ 
sion on the victim. 

Pa..—Commonwealth v. Neill, 67 A. 
2d 276, 362 Pa. 507. 

(4) Questions assuming that ac¬ 
cused had been guilty of other 
crimes wholly disconnected from 
present charge. 

Ala.—Alford v. State, 165 So. 388, 26 
Ala.App. 188. 

(6) Question to executrix whether 
she knew what became of a specified 
sum in a specified bank. 

Ga.—Carroll v. Hill, 66 S.B.2d 821, 
80 Ga.App. 576. 

(6) “The fact that he (defendant) 
and she (woman to whom defendant 
was not married) were living to¬ 
gether, if you knew that fact, you 
would still say he had a good rep¬ 
utation for morality?*’ 

Cal.—^People v. Boone, 273 P.2d 360, 
126 C.A.2d 746. 

(7) Question In rape prosecution i 
asked of prosecutrix “If 

your mother wasn't talking about 
what you were going to do with the 
money you got from those boys?” 
Ala.—^Bennett v. State, 18 So.2d 291, 
31 Ala.App. 435, followed in Scog¬ 
gins v. State, 18 So.2d 293, 31 Ala. 
App. 438. 

(8) In action against newspaper 
for libel, cross-examination of editor 
as to whether a personal apology had 
been made “even though you knew 
that you had done” plaintiff a 
grievous wrong, since it assumed 
knowledge by newspaper of truth of 
ultimate fact which jury had to 
determine. 

iq'eb.—^Rimmer v. Chadron Printing 
Co., 56 N.W.2d 806, 156 Neb. 633. 

(9) Other questions. 

Ala.—Pruett v. State, 35 So.2d 115, 
33 Ala.App. 491—Davis v. State. 


176 So. 379, 27 Ala.App. 551, cer¬ 
tiorari denied 176 So. 382, 234 Ala 
625. 

Cal.—^People v. Avery, 149 P.2d 768, 
64 G.A.2d 85(i. 

Ga.—^Moyers v. State, 6 S.B.2d 438, 
61 Ga.App. 324. 

Ill.—People V. Morettl, 129 N.B.2d 
709, 6 m.2d 494—^Pepe v. Caputo, 
97 N.E.2d 260, 408 Ill. S21. 

Dick v. Campbell Soup Co., Cen¬ 
tral Division, 38 N.B.2d 359, 312 
IlLApp. 261. 

Minn.—^Erickson v. Kuehn, 262 N.W. 
56, 195 Minn. 164. 

N.H.—Calley v. Boston & M. R. R., 
42 A.2d 329, 93 N.H. 359, 159 A.L.R. 
115. 

N.J.—Crothers v. Caroselli, 16 A.2d 
341, 125 N.JT.Law 403, affirmed 20 
A.2d 77, 120 N.J.Law 690—Maloney 
V. Carey. 9 A.2d 791. 123 N.J.Law 
501—Oistofaro v. Brenfleck, 184 
A. 619, 116 N.J.Law 357. 

N.C.—State v. Herring, 37 S.B.2d 319, 
226 N.C. 213. 

Okl.—Hutchinson v. State, Cr., 274 
P.2d 74. 

Pa.—Commonwealth v. Miele, 176 A. 

706, 116 Pa.Super. 269. ] 

K.I.—^Bradbum Motors Co. v. Mover- 
man, 7 A.2d 207, 63 R.I. 67. 

Vt.—Macauley v. Hyde, 42 A.2d 482, 
114 Vt 198. 

70 C.J. P 694 note 78 Ca] (1), (3)— 
( 12 ). 

14. U.S,—XI. S. V. Weiss, C.C.A.N.Y., 
103 F.2d 348, reversed on other 
grounds 60 S.Ct. 269, 308 U.S. 331, 
84 L.Ed. 298. 

QuestioxiB held objectioiiahle 

(1) In murder prosecution, ques¬ 
tion asked of police officer, whether 
he had made any investigation to 
learn about butcher knife which de¬ 
ceased had In his possession. 

Ala.—^Lovejoy v. State, 34 So.2d 692, 

33 A la. App. 414, certiorari denied 

34 So.2d 700, 260 Ala. 409. 

(2) Other questions. 

Okl.—Hutchinson v. State, Cr., 274 
P.2d 74. 

15. Ill.—People V. Kukulski, 193 N. 
E. 504, 368 Ill. 601. 

Pa.—^Dt Bona v. Philadelphia Transp. 

Co., 61 A.2d 768, 366 Pa. 204. 

70 C.J. p 694 note 79. 
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16. Ga.—Elliott V. Georgia Power 
Co., 197 S.B. 914, 68 Ga.App. 151. 

Mich.—^In re Barth’s Estate, 299 N. 

W. 118, 298 Mich. 388. 

70 C.J. p 694 note 80. 

17. Pa.—^Di Bona v. Philadelphia 
Transp. Co.. 61 A.2d 768, 356 Pa. 
204. 

18. Ohio.—State v. Sheppard, 128 N. 
B.2d 471, 100 Ohio App. 346, af¬ 
firmed 136 N.B.2d 340, 165 Ohio St. 
293, certiorari denied Sheppard v. 
State of Ohio, 77 S.Ct. 118, 352 U.S. 
910, 1 L.Ed.2d 119, rehearing denied 
77 S.Ct. 323, 852 U.S. 965, 1 L.Ed. 
2d 245. 

70 aJ. p 694 note 81. 

Questions held not objectionable 
Cal.—People v. Young, 198 P.2d 384, 
88 C.A.2d 129. 

70 C.J. p 694 note 81 [a]. 

19. Wash.—Halbach v. Luckenbach 
S. S. Co., 278 P. 178, 162 Wash. 492. 

70 C.J. p 694 note 82. 

Plaintiff’s testimony at former trial 
Where plaintiff on direct exami¬ 
nation complained of back injury 
and, on cross-examination, defend¬ 
ant’s counsel said that at former 
trial plaintiff complained of legs but 
did not complain of back, such state¬ 
ment did not assume facts. 

Mo—Jones v. Terminal R. R. Ass’n 
of St. Louis. 258 S.W.2d 643, 863 
Mo. 1210. 

20. Kan.—State v. Luft, 179 P. 563, 
104 Kan. 353. 

Persistence of witness In his an¬ 
swers 

Cross-examination inquiring how 
far witness would persist In his 
statements in light of other expected 
testimony was not error on ground 
that it constituted attempt by pros¬ 
ecutor to inject Into his questions on 
cross-examination evidence not oth¬ 
erwise admitted. 

U.S.—U. 8. V. Buckner, C.C.A.N.Y., 
108 P.2d 921, certiorari denied 
Buckner v. U. S., 60 S.Ct. 613, 309 
U.S. 669, 84 L.Ed. 1016. 

21. Cal.—^People v. Vatek, 236 P. 
163, 71 GA. 453. 

70 C.J. P 694 note 84. 

22. Ky.—^Berry v. Commonwealth, 
13 S.W.2d 621, 227 Ky. 628, 
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§ 414. -Repetition 

Generally, It Is improper to repeat questions on cross¬ 
-examination in the same or a different form, or to put 
•questions calling for a repetition of testimony previously 
^Iven; the trial court has discretion as to such repetition. 

While counsel in cross-examination is allowed to 
ask the witness to repeat his testimony in direct 
for the purpose of testing his recollection and ac¬ 
curacy, ^3 it is, as a rule, improper to repeat ques¬ 
tions on cross-examination in the same or a different 
form,or to put questions calling for a repetition 
of testimony already given, 25 even though a conflict 

23. La.—State v. Sears, 65 So.2d 881. 

220 La. 108. 

R.I.—Gugllelmi V. Hambrecht, 98 A. 

2d 878. 81 R.I. 92. 

70 C.J. P 694 note 86. 

24. U.S.—Kendrick v. Ownby, C.C. 

A.Tex.. 123 P.2d 689—U. S. v. Moe 
Liss, C.C.A.N.Y., 106 P.2d 144. 

Ala.—White v. State, 188 So. 388. 

237 Ala. 610. 

Cal.—People v. McClinton, 247 P.2d 
393, 112 C.A.2d 880. 

—Schwartz v. Northern Assur. 

Co., Limited, of London, England, 

17 N.T.S.2d 960. 

Pa.—^Varsity Building & Loan Ass*n 
V. Ankele, 177 A. 220, 117 Pa.Super. 

45. 

Wash.—^Lewls v. Bertero, 77 P.2d 
786, 194 Wash. 186—State v. Kel¬ 
ly, 60 P.2d 50, 187 Wash. 301. 

70 C.J. p 695 note 87. 

Seadlng* of prior testimony 

Refusal to allow counsel for de¬ 
fendant to read from a transcript 
of the evidence previous testimony of 
a witness called by commonwealth, 
for purpose of contradicting witness, 
was not error, since right of de¬ 
fendant to use testimony to contra¬ 
dict witness was in no way impaired 
by excluding its repetition. 

Mass.—Commonwealth v. Shea, 82 N. 

E.2d 511, 323 Mass. 406. 

25. tJ.S.—Pandolfo v. U. S., C.C.A. | 

N.M., 128 P.2d 917, certiorari de- j 
nied 63 S.Ct. 47, 317 U.S. 651, 87 
L.Ed. 624. 

Ala.—Powers v. Williams, 42 So.2d 
58, 34 Ala.App. 579. 
dal.—People v. Smith, 161 P.2d 941, 

26 C.2d 854—^People v. Parman, 92 
P.2d 387, 14 C.2d 17. 

People V. Eads, 268 P.2d 661, 

124 C.A.2d 393—^Abney v. City and 
County of San Francisco, 262 P.2d 
664, 115 C.A.2d 506—People v. Wal¬ 
ton, 247 P.2d 388, 112 C.A.2d 871— 

People V. Corlett, 153 P.2d 596, 67 
GJL2d 33. rehearing denied 153 P. 

2d 964, 67 C.A.2d 33—Ringls v. Ot- 
ting, 146 P.2d 421, 63 C.A.2d 88— 

People V. Stanhope, 99 P.2d 1075, 

37 C.A.2d 631. 

Conn.—State v. Dortch, 98 A.2d 490, 

189 Conn. 317. 

D.C.—Davenport v. District of Co¬ 
lumbia, Mun,App., 66 A.2d 209, ap- 


in the testimony is claimed;^® and under an^ ex¬ 
press statutory provision, cross-examination in a 
criminal case to a particular point may be stopped 
after it has been so fully covered as to preclude rea¬ 
sonable doubt.2^ 

However, the allowing of such questions ordi¬ 
narily rests in the discretion of the trial court, 
and the court acts properly within its discretion 
when it refuses to permit further cross-examination, 
where unduly repetitious,^® especially where direct¬ 
ed to a relatively unimportant point,®® where the 

Ala.App. 524, followed In Deese v. 
State, 189 So. 218, 28 Ala.App. 626. 
Cal.—Robinson v. Kelly, 212 P.2d 921, 
95 C.A.2d 320. 

Ga.—Simmons v. State, 32 S.E.2d 842, 
72 Ga.App. 16. 

^ass.—Leave v. Boston Elevated Ry. 

Co., 28 N.B.2d 483, 306 Mass. 391. 
N.J.—^Neighbour v. Matusavage, 25 A- 
2d 868, 128 N.J.Law 331. 

Pa.—Commonwealth v. Evancho, 103 
A.2d 289, 176 Pa.Super. 225, af¬ 
firmed 108 A.2d 719, 379 Pa. 278. 

70 C.J. P 695 note 91. 

Detezmtnationi of exhanstioii of sub¬ 
ject 

Court may always exercise rea¬ 
sonable discretion in determining 
when a subject has been exhausted 
and whether continued cross-exami¬ 
nation Is merely repetition. 

U.S.—^U. S. V. Morabette, C.C.A.I11., 
119 F.2d 986. 

29. Ala.—Hardls v. State, 189 So. 
216, 28 Ala.App. 624, followed in 
Deese v. State, 189 So. 218. 28 Ala, 
App. 526. 

Cal.—People v. Pittullo, 253 P.2d 70o. 
116 C.A.2d 373—^People v. Serpa, 
154 P.2d 6, 67 aA.2d 329. 

Colo.—^De Salvo v. People, 66 P.2d 28, 
98 Colo. 368. 

Ga.—McNabb v. State, 29 S.E.2d 643, 
70 Ga.App. 798. 

Ill.—^People V. Matthews, 194 N.E. 
220, 859 Ill. 171. 

Iowa.—Koonts v. Farmers Mut Ins. 
Ass’n of Van Buren County, 16 N. 
W.2d 20, 235 Iowa 87. 

Mo.—Smith v. Thompson, 142 S.W.2d 
70, 346 Mo. 502. 

Neb.—Seiner v. State, 292 N.W. 112, 
138 Neb. 130. 

N.J.—Neighbour v. Matusavage, 25 
A2d 868, 128 N.J.Law 331. 

Tex.—^Automobile Ins. Co. of Hart¬ 
ford, Conn. V. United Elec. Service 
Co., CivApp., 275 S.W.2d 833, re¬ 
fused no reversible error—^Kollen- 
bom V. Kollenbom, Civ.App., 273 
S.W.2d 660, error dismissed— 
HoTising Authority of City of Gal¬ 
veston V. Henderson, Civ.App., 26*^ 
S.W.2d 843. 

70 C.J. P 695 note 92. 

30. Md.—Lansburgh v. M. P. Hew¬ 
lett Fish & Oyster Co., 138 A. 269. 
163 Md. 312. 


peal denied 180 F.2d 909, 85 U.S. 
App.D.G. 430—^Davenport v. Dis¬ 
trict of Columbia, Mun.App., 61 A. 

2d 486. 

pla.—Overstreet v. State, 197 So. 516, 
143 Fla. 794. 

Ga.—^Evans v. State, 80 S.B.2d 157, 
210 Ga. 375. 

Ill.—People V. Bakutis, 36 N.E.2d 724, 
377 Ill. 386—People v. Rogers, 30 
N.B.2d 77, 375 Ill. 54. 

Barango v. B. L. Hedstrom Coal 
Co.. 188 N.B.2d 829, 12 Ill.App.2d 
118. 

Ky.—Davidson v. Commonwealth, 87 
S.W.2d 119, 261 Ky. 158. 

La.—State v. Winstead. 15 So.2d 793, 
204 La. 366. 

Mass.—Cleary v. St. George. 139 N.B. 
2d 180—Commonwealth v. Taylor, 
67 N.B.2d 237, 319 Mass. 631. 

Mont.—State v. Curtiss, 185 P.2d 361, 
114 Mont. 232. 

Neb.—Holtz V. Plumer, 277 N.W. 589, 
133 Neb. 878. 

N.H.—Fissette v. Boston & Maine R. 

R. , 96 A2d 803, 98 N.H. 136. 

N.T.—^Friedel v. Board of Regents of | 

University of N. Y., 73 N.E.2d 546, 
296 N.Y. 347, motion granted 74 
N.B.2d 557, 297 N.Y. 686. 

S.C.—Hutchinson v. City of Florence, 
200 S.E. 73, 189 S.C. 123—Ford v. 
New York Life Ins. Co., 180 S.E. 
37, 176 S.C. 186, 

Tex —^Broome v. Edna Gladney 
Home, C1V.APP.. 295 S.W.2d 266. 

Burnett v. State, 7 S.W.2d 648, 
110 Tex,Cr. 186. 

70 C.J. p 695 note 88. 

26. Mo.—Roy V. Kansas City, 224 

S. W. 132, 204 Mo.App. 332. 

27. Mont.—State v. McConville, 209 
p. 987, 64 Mont. 302. 

2& U.S.—Iva Ikuko Toguri 
D'Aquino v. U. S., C.A.Cal., 192 F. 
2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 935, 96 L.Ed. 1343, re¬ 
hearing denied 72 S.Ct. 1063, 343 
US. 968, 96 L.Ed. 1868, rehearing 
denied 73 S.Ct 786, 845 U.S. 931, 
97 L.Ed. 1361, and rehearing de¬ 
nied, C.A., 203 F.2d 390—Rose y. 
U. S., C.C.A.Okl., 128 F.2d 622, cer¬ 
tiorari denied 63 S.Ct. 47, 817 U.S. 
651, 87 L.Bd. 624—U. S. v. Freund- 
lich, C.aA.N,Y.. 95 F.2d 876. 

Ala.—^Hardis v. State, 189 So. 216, 28 
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information sought has already been obtained,^^ 
or the matter has been fully covered.^2 Similarly, 
the court acts properly in limiting further cross- 
examination where it is unlikely that the witness 
would change his previously given answer, ^3 where 
the examination already shows that the witness has 
no knowledge of the matter inquired into,^^ or has 
denied,or does not remember,his connection 
therewith. 

The court also limits cross-examination properly 
where it is of the opinion that the purpose of the 
repetition is to arouse prejudice against defend¬ 
ant,to get the witness to contradict his previous 
testimony,or to confuse him.^^ 

However, to permit repetition of a question al¬ 
ready answered is not necessarily erroneous,and 
it has been held not an abuse of discretion to permit 
a special prosecutor to cross-examine on matters 
already inquired about on cross-examination by the 
county attomey.^^ It is not reversible error for the 
court to permit repetition in cross-examination 
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which has not improperly influenced the result, 
or to permit reiteration of what has been admitted 
on cross-examination without objection, where the 
repeated testimony is itself harmless.^® 

Where there is no repetition, the allowance of a 
question objected to on that ground is not errone¬ 
ous,^^ but the exclusion of a question on that 

ground is error. 

§ 415. Answers 

A witness on cross-examination may properly make 
any appropriate explanation of his testimony, or be com¬ 
pelled to answer a question which is legitimate and per¬ 
tinent cross-examination. 

Isolated answers on cross-examination must be 
considered with the entire examination in determin¬ 
ing their propriety.^® It is proper to allow a wit¬ 
ness under cross-examination to make any appro¬ 
priate explanation of his testimony,including, 
whenever material or relevant, a statement of his 
reasons for what he says.^® However, refusal by 


31. XJ.S.—U. S. V. German-Amer- 
ican Vocational League, C.C.A.N. 
J.. 163 P.2d 860, certiorari denied 
66 S.Ct. 976, two cases, 328 U.S. 
833, 90 L.Ed. 1608, and Schroeder 

V. XT. S., 66 S.Ct. 977, five cases, 
328 U.S. 833, 834, 90 L.Ed. 1609, 
and Lieblien v. U. S., 66 S.Ct. 978, 
two cases, 328 U.S. 834, 90 L.Ed. 
1610—Rose V. U. S., C.C.A.OkI., 
128 P.2d 622, certiorari denied 63 

5. Ct. 47, 317 U.S. 651, 87 L.Ed. 624, 
Cal.—Hill V. Hill, 187 P.2d 28, 82 C. 

A.2d 682—People v. Serpa, 154 P.2d 

6 , 67 C.A.2d 329—People v. Peak, 
153 P.2d 464, 66 C.A.2d 894. 

Ga.—Corbin v. State, 58 S.B.2d 486, 
81 Ga.App. 353. 

Ind.—^Hawkins v- State, 37 N.E.2d 79, 
219 Ind. 116. 

Mo.—Miller v. Gotsman, App., 253 S. 

W. 2d 407. 

Ohio.—^Di Marzo v. Columbus Trans¬ 
it Co., 137 N.B.2d 766, 100 Ohio 
App. 621. 

Pa,.—-Commonwealth v. Evancho, 103 
A.2d 289, 176 Pa.Super. 225, af¬ 
firmed 108 A.2d 719, 879 Pa. 273. 
70 C.J. p 696 note 94. 

32. U.S.—Hider v. Gelbach, C.C.A. 
S.C., 135 P. 2 d 693—U. S. v. Mora- 
bette. C.C.A.IU.. 119 P.2d 986. 

D.C.—Wright v. U. S., 183 P.2d 821, 
87 U.S.APP.D.C. 67. 

Ga.—^Luke v. State, 188 S.E. 642, 183 
Ga. 302—McLeod v. Wilson, 33 S.E. 
851, 108 Ga. 790. 

Simmons v. State, 32 S.E.2d 842, 
72 Ga.App. 16. 

Mass.—Commonwealth v. Shea, 82 N. 

E.2d 511, 323 Mass. 406. 

Mo.—Hall V. Clark, 298 S.W.2d 844— 
State V. Gaines, 261 S.W.2d 119. 


Kearns v. Sparks, App., 260 S.W. 
2d 353. 

N.J.—State V. Serllnsky, 181 A. 147, 
116 N.J.Law 560. 

70 C.J. p 696 note 95. 

33 . Cal.—People v. Sandoval, 260 F. 
2d 153, 119 C.A.2d 777. 

70 C.J. p 696 note 96. 

34. Iowa.—Colburn v. Krablll, 3 N. 
W.2d 164, 232 Iowa 290. 

Mo,—Hutchinson v. Moerschel Prod¬ 
ucts Co., 133 S.W.2d 701, 234 Mo. 
App. 518. 

Vt.—Gero v. John Hancock Mut. 
Life Ins. Co., 18 A.2d 154, 111 Vt. 
462. I 

70 C.J. p 696 note 97. 

35. Ark.—Clements v. Stata 133 S. | 
W,2d 844, 199 Ark. 69. 

70 C.J. p 696 note 98. 

36. Me,—^Rioux v. Employers Lia¬ 
bility Assur. Corp., 187 A. 763, 134 
Me. 469. 

Contents of writing 
Where witness testified on cross- 
examination that she did not remem¬ 
ber whether she had filled out or 
prepared statement, objection to 
! cross-examiner’s interrogation of 
witness concerning contents of state¬ 
ment was properly sustained. 

Me.—^Rloux V. Employers Liability 
Assur. Corp., supra. 

37. Ala.—Cox V, State, 69 So. 240, 
IS Ala.App. 265. 

70 C.J. p 696 note 99. 

38. Mo.—Roach v. Kansas City Pub¬ 
lic Service Co., 141 S.W.2d 800. 

39 . Ala.—^Peden v. Stata 124 So. 282, 
23 AlaJlpp. 264, certiorari denied 
124 So. 284, 220 Ala. 112. 
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40. U.S.—Iva Ikuko Toguri 

D’Aquino v. U. S., C.A.Cal., 192 F. 
2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 936, 96 L.Ed. 1343, re¬ 
hearing denied 72 S.Ct. 1053, 343 U. 
S. 958, 96 L.Ed. 1368, rehearing de¬ 
nied 73 S.Ct 786, 345 U.S. 931, 97 
L.Ed. 1361, and rehearing denied, 
C.A., 203 P.2d 390. 

Cal.—People v. Flores, 59 P.2d 617, 
15 C.A.2d 385. 

Conn.—Ryan v. Katz, 12 A.2d 835, 
126 Conn. 665. 

Ill.—Cooney v. Hughes, 34 N.B.2d 
566, 310 IlLApp. 371. 

N.J.—State V. Siegler, 97 A.2d 469, 
12 N.J. 620. 

State V, Kaskevich, 118 A. 701, 
98 N.J.Law 23, affirmed 121 A. 927, 
98 N.J.Law 902. 

41. Tex.—Thomason v. State, 286 S. 
W. 1104, 105 Tex.Cr. 119. 

42. Iowa.—^McBride v. McBrida 120 
N.W. 709, 142 Iowa 169. 

43. Or.—^Arnett v. Scherer, 20 P.2d 
803. 142 Or. 494. 

44. Tenn.—Hale v. State, 281 S.W. 
2d 51. 

45. Puerto Rico,—People v. Aponte, 
26 Puerto Rico 537. 

46. Mich.—McDuffie v. Root 1 N.W. 
2d 644, 300 Mich. 286. 

47. Tex.—^Brace v. Stata 62 S.W. 
1067, 43 Tex.Cr. 48. 

70 C.J. p 696 note 7. 

‘TTes” or answer 
Tex.—Adams v. State, 225 S.W.2d 
668, 166 Tex.Cr. 63, opinion sup- 
I plemented on other grounds 229 S. 

[ W.2d 64, 156 Tex.Cr. 63. 

148. Ga.—Smalls v. State, 29 S.E. 
I 153, 102 Ga. SL 
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■the court to allow the witness to explain an answer 
to the court^s question on cross-examination, leav¬ 
ing it to counsel to bring out the explanation on 
redirect examination, is not error nor is it error 
-to deny permission to a witness to explain an an¬ 
swer which is self-explanatory.50 It is not improper 
to permit the witness, although not directly ques¬ 
tioned with respect thereto, to state matters which 
are germane to the subject of the inquiry®^ and 
would be admissible on his examination in chiefs^ 
or on redirect examination.^^ However, to permit 
statements on cross-examination as to matters not 
involved in the suit,®^ or which tend to arouse the 
« 3 mipathy of the jury,55 or to allow defendant, over 
plaintiff’s objection, to offer defensive matter while 
being cross-examined as a witness for plaintiff®^ 
•is error. 

An answer embodying what the witness remem¬ 
bers on the subject is sufficient,5*? and it has been 
held that a witness may answer by referring to his 
previous answers to the direct questions.58 An un¬ 
favorable answer will not be ruled out although the 
other side could not have introduced it,59 and an 
answer of a state’s witness which is responsive to 
the examiner’s question cannot be excluded merely 
because it is a surprise and against defendant’s in- 
terest.50 However, an answer which is irresponsive 
and contains a mere inference of the witness is im- 
proper.5i 


Compelling witness to answer. Where the wit¬ 
ness avoids replying, and parries a question by ask¬ 
ing others, he may be pressed for an answer,62 and 
the court should compel a witness to answer a ques¬ 
tion which is legitimate and pertinent cross-exami¬ 
nation,53 and to give answ^ers that are frank and 
direct.®*^ However, a judge commits no error in re¬ 
fusing to compel a witness to answer where he is 
of opinion that no useful end would be subserved 
thereby,55 in refusing to compel a “Yes” or “No” 
answer,55 in declining to take an answer to a ques¬ 
tion where, in his judgment, it would imduly pro¬ 
tract the cross-examination,®"? or where the ques¬ 
tion itself was immaterial.®8 

§ 416. Objections 

Objections to the evidence elicited on cross-ex¬ 
amination in criminal trials are discussed in Crim¬ 
inal Law § 1059, and the propriety of a motion to 
strike evidence, elicited by the party objecting, in 
criminal trials, in Criminal Law § 1074. 

Objections to the evidence elicited on cross-exami¬ 
nation in civil trials are considered in Trial § 113, 
and the propriety of a motion to strike evidence 
elicited by the moving party on cross-examination, 
in Trial § 138. 

Examine Pocket Parts for later cases. 


4. Redirect Examination and Recross-Examination 


§ 417. Right to Reexamine 

In general, the party who has introduced a witness 
has the right to reSxamine him after he has been cross- 
examined. 


It is customary to permit the party who has 
introduced a witness to reexamine him after he has 
been cross-examined.®® AJthough it has been held 
that reexamination to rebut or explain discrediting 


40. Vt—E. T. & H. R. Ide v. Bos¬ 
ton. etc.. R. Co., 74 A. 401, 83 Vt 
66 . 

50. Iowa.—Sturgeon v. Minneapolis 
& St L. R. Co.. 174 N.W. 381, 187 
Iowa 645. 

70 C.J. p 696 note 10. 

51. Ala.—^Hallmark v. State. 157 So. 
234, 26 Ala.App. 169, certiorari de¬ 
nied 157 So. 235. 229 Ala. 335. 

70 C.J. p 696 note 11. 

52. La.—Cross v. Lafourche Interi¬ 
or Police Jury, 7 Rob. 121. 

70 C.J. p 696 note 12 . 

53. Cal.—People v. Fultz, 41 P. 
1040, 109 C. 258. 

70 C.J. p 696 note 13. 

54 . Ill.—^Aurora v. Plummer, 122 Ill. 
App. 143. 

70 C.J. p 697 note 14. 

55. Tex.—^Klein v. Stahl, Civ.App., 
219 S.W. 523. 

50 . Ill.—^preehill ▼. Hueni, 103 Ill. 
App. 118. 


67. Tex.—Carpenter v. Dowe, Civ. | 
APp., 26 S,W. 1002 . I 

70 C.J. p 697 note 16. | 

58. Ga.—^Printup v. Mitchell, 17 Ga. | 
558, 63 Am.D. 258. 

59 . Ga.—^Anderson, Adm*r v. Brown, 
72 Ga. 713, 

Loomis V. State, 61 S.B.2d 33, 78 
Ga.App. 336. 

60. Ala.—^Parrior v. State, 67 So. 
633, 12 Ala.App. 128. 

70 C.J. p 697 note 18. 

61. Mich.—-McCreery v. Green, 38 
Mich. 172. 

70 C.J. p 697 note 19. 

62. Mo.—State v. Duncan, 22 S.W. 
699, 116 Mo. 288. 

Privilege of refusing to answer see 
infra §§ 430-457. 

03 . Tex.—^Pt Worth, etc., B. Co. v, 
Cummins, CivA.pp., 69 S.W. 118. 

70 C.J. p 697 note 22. 
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04 , Vt.—Williams v. Marini, 162 A. 
796, 105 Vt. 11. 

65. Mass.—Commonwealth v. Pos¬ 
ter, 65 N.E. 391, 182 Mass. 276. 

70 C.J. p 697 note 24. 

86 . Mass.—Commonwealth v. Russ, 
122 N.E. 176, 232 Mass. 58. 

67- Vt.—State v. Rossi, 102 A. 1030, 
92 Vt 187. 

68 . Va.—^Hawse v. Bryan, 138 S.E. 
721, 148 Va. 194. 

69. La.—State v. Duncan, 8 Rob. 
662. 

Right to recall witness see supra 9 
365. 

After eompletioii of oross-exaanliub- 
tloxL 

There can be no redirect examina- 
i tion of defendant by his cormsel be¬ 
fore conclusion of his testimony on 
cross-examination by plaintiff. 

Ohio.—I-arimore v. Brown, App., 57 
N.B.2d 313. 
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testimony elicited on cross-examination is a matter 
within the sound discretion of the court,^® it has 
also been held that it is a right.'^^ It is within the 
discretion of the court to permit the reexamination 
of a witness in rebuttal over the objection of the 
opposite party. *^2 Where the testimony has been 
the same on both direct and cross, it is discretionary 
with the court whether the witness may be examined 

in rebuttal.^ 2 

§ 418. Purpose of Reexamination 

The purpose of redirect examination is to expiain, re¬ 
but, or avoid the effect of testimony elicited on cross-ex¬ 
amination. 

Ordinarily, the proper function of redirect exam¬ 
ination is to explain, rebut, or avoid the effect of 
testimony elicited on cross-examination,'^^ and to 
clear up confusion of the witness.*^® It also has a 
proper function to clarify obscurities that may arise, 
even though in the strictest sense, not directly ex¬ 
planatory or relevant to matters developed on cross- 
examination.^® A redirect examination in the na¬ 
ture of a cross-examination of a party’s own wit¬ 
ness is properly denied. 

§ 419. Scope and Extent 

a. In general 

b. Matters brought out on cross-exami¬ 

nation 

c. Rebutting or refuting inferences 

d. Inconsistency and mistake; qualifica¬ 

tion or modification of testimony 

e. Rehabilitating witness 

f. Character testimony 


98 C.J.S. 

a. In General 

The scope and extent of redirect examination is in the 
sound discretion of the court, which may properly permit 
testimony which tends to rebut or avoid the effect of mat¬ 
ters brought out on the witness* cross-examination. 

In general, on redirect examination of a witness 
testimony which tends to rebut or avoid, or to 
minimize,'^^ the effect of matter brought out on 
cross-examination is properly received. Testimony 
of this character in support or corroboration of 
that brought out on direct examination is proper.®<> 
A witness may be questioned to test his capacity 
to measure distances,or he may be questioned to 
test his recollection®^ and to bring out facts show¬ 
ing on what his recollection is based.®® Where a 
witness testified on direct examination as to the 
condition of property at the time he inspected it, 
he may be examined and testify as to whether sub¬ 
sequent events justified or confirmed his conclu¬ 
sion.®^ 

On redirect examination of a witness for plain¬ 
tiff, it has been held proper to allow him to testify 
in contradiction of a defense developed by the testi¬ 
mony of a witness for defendant,®® or to question 
him as to whether he knew or saw anything different 
from that which another witness had testified to.®® 
Also, where the testimony of accused in a crim¬ 
inal prosecution has put in doubt his place of resi¬ 
dence at the time involved, it has been held proper 
to question a witness on redirect examination as to 
accused’s statements to the witness with respect 
to his residence.®^ 


70. in.—Borrett v. Petry, 148 HI. 
App. 622. 

71. Idaho.—Oorptis Jdris dted In 
State V, Wheeler, 220 P.2d 687, 
692, 70 Idaho 455. 

70 C.J, p 697 note 36. 

73. Ala.—Cross v. State, 41 So. 875. 
147 Ala. 125. 

Castona v. State, 84 So. 871, 17 
Ala.App. 421. I 

73. Ala.—Davis v. State, 113 So. 
393, 216 Ala. 476. 

N.Y.—Cadwell v. New Jersey Steam¬ 
boat Co., 47 N.Y. 282. 

74. Ho.—Corpus Juris dted In 
Lesch v. Terminal R. R. Ass’n of 
St Louis, 268 S.W.2d 686, 691. 

Cooley V. St. Louis Public Serv¬ 
ice Co., App., 236 S.W.2d 31— 
Couch V. St. Louis Public Serv¬ 
ice Co., App., 173 S.W.2d 617— 
Corpus Juris dted in State ex ret 
State Highway Commission v. Ben¬ 
gal, App., 124 S.W.2d 687, 689. 

70 C.J. p 698 note 41. 


Primary odioe 

Vt—State V. Tatko, 128 A.2d 663. 
To prevent distortion 
It is the function of redirect ex¬ 
amination to explain, enlarge on, or 
Qualify new matter brought out by 
cross-examination, so that jury will, 
not receive distorted impression of 
facts from such testimony. 

Pa.—Commonwealth v. Kauffman, 88 
A.2d 425, 165 Pa.Super. 347. 

76. Tenn.—^Yellow Bus Line v. 

Brenner, 213 S.W.2d 626, 31 Tenn. 
App. 209. 

76. Vt.—State v. Tatko, 128 A.2d 
663. 

77. Iowa.—State v. Beede, 130 N.W. 
714, 151 Iowa 701. 

7a Mo.—State v. Whipkey, 238 S. 

W.2d 374, 361 Mo. 1008. 

Vt.—Packard v. Quesnel, 22 A.2d 164, 
112 Vt. 176. 

70 C.J. p 698 note 43. 

79. N.J.—State v. Cioffe, 26 A.2d 
67, 128 N.J.Law 342, affirmed 32 A. 
2d 79, 130 N.J.Law 160. 
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80. Ala.—Gray v. State, 108 So. 658, 
21 Ala.App. 409. 

S.D.—Comeau v. Hurley, 115 N.W. 
621, 22 S.D. 79. 

81. Ill.—^Heidler Hardwood Lumber 
Co. V. Wilson & Bennett Mfg. Co., 
243 I11.APP. 89. 

70 C.J. p 698 note 46. 

82. Mass.—Commonwealth v. Sacco, 
151 N.E. 839, 255 Mass. 369. 

Leading questions to refresh recol¬ 
lection see infra § 428. 

83. Minn.—State v. Hook, 219 N.W^ 
926, 174 Minn. 690. 

84. U.S.—Hickey v. U. S., C.A.Pa., 
208 P.2d 269, certiorari denied 74 
S.Ct, 519, 347 U.S. 919, 98 L.Bd- 
1074. 

85. Va.—City of Portsmouth v. Cul¬ 
pepper, 64 S.E.2d 799, 192 Va. 362. 

86. La—State v. Sheffield, 93 So.2d: 
691, 232 La 53. 

87. Cal.—^People v. Fong, 271 P.2<1 
I 551, 126 C.A.2d 118. 



98 C.J.S. 

The scope and extent of the redirect examination 
is in the discretion of the court,*® and no error can 
be predicated where the discretion has not been 
abused.®® 

Heavsay concsming othef offenses. In a criminal 
prosecution, a witness may not be questioned on re¬ 
direct examination with respect to statements made 
to him by a third person concerning offenses other 
than those with which accused is charged.®® 


WITNESSES §419 

b. Matters Bronglit out on Oross-Examination 

In general, the redirect examination of a witness may 
extend to matters brought out on his cross-examlnat on, 
and ordinarily it should be limited to the scope of his 
cross-examination, although the court, in the 
its discretion, may permit it to go beyond the scope there¬ 
of. 

On redirect examination a witness may be ex¬ 
amined as to matters concerning which he was 
cross-examined,91 such as facts which the cross-ex- 


88 . U.S.—Comins v. Scrivener, C.A. 

N.M., 214 F.2d 810, 46 A.L.R.2d 1. 
Ala.—^Little v. Sugg, 8 So.2d 866 , 243 
Ala. 196—Corpus Juris cited iu 
Moore-Handley Hardware Co. v. 
Williams, 189 So. 757. 763. 238 
Ala. 189. 

Koger V. State, 87 So.2d 652, 38 
Ala.App. 476. 

Cal.—People v. Kynette. 104 P.2d 
794, 16 C.2d 731, certiorari denied 
Hyuette v. People of State of Cal., 

61 S.Ct. 806, 312 U.S. 703, 86 L.Ed. 
1136. 

Qa.—^Aycock v. State, 10 S.E.2d 84, 

62 Ga.App. 812. 

Md.—^Holler v. Lowery, 200 A. 353, 
176 Md. 149. 

Mass.—Commonwealth v. Smith, 108 
N.B.2d 120, 329 Mass. 477—Com¬ 
monwealth V. Galvin, 39 N.B.2d 
666 , 810 Mass. 783—Fluet v. Eber- 
hardt, 2 N.E.2d 463. 294 Mass. 408. 
Minn.—iuorpus Juris oited in Bnislet- 
ten V. Relyea. 291 H.W. 608. 609. 
207 Minn. 875. 

Miss.—Cole V. Tullos, 90 So.2d 32. 
Mo.—State v. Wilson, 286 S.W.2d 766 

_^Elckmann v. St. Louis Public 

Service Co.. 268 S.W.2d 122. 863 
Mo. 651—Johnson v. Mlnlhan, 200 
S.W.2d 334, 356 Mo. 1208. 

Couch V. St. Louis Public Serv¬ 
ice Co., App., 173 S.W.2d 617 
Corpus Juris cited lo. State ex rel. 
State Highway Commission v. Ben 
gal, App.. 124 S.W.2d 687, 689. 

Mont.—Corpus Juris oited In State v. 
Slmanton, 49 P.2d 981, 987, 100 
Mont. 292. 

N.T.—People v. Fay, 69 N.T.S.2d 127, 
270 App.Div. 261, affirmed 68 N. 
E.2d 463, 296 N.Y. 610, affirmed Fay 
V People of State of New York, 67 
S.Ct 1613. 332 U.S. 261, 91 L.Ed. 
2043, rehearing denied 68 S.Ct 27, 
882 U.S. 784. 92 L.Ed. 867, and 
Bone V. People of State of N, Y., 
68 S.Ct 28. 832 U.S. 784, 92 L.Ed. 
367 

N.D.-^tata v. McClelland. 10 N.W.2d 
798, 72 N.D. 665. 

Tenn.— Yellow Bus Line v. Brenner, 
218 S.W.2d 626, 81 Tenn.App. 209. 
Utah.—State v. Cooper, 201 P.2d 764, 
114 Utah 63L 
Y’t—Packard v, Quesnel, 22 A.2d 164i 
112 Vt 176. 

Wash.—State v. Conklin, 223 P.2d 
1066, 87 Wash.2d 389. 

70 C.J. p 698 note 49. 


Flexibility of control ! 

Rules with respect to scope of 
cross-examination and redirect ex¬ 
amination do not have the effect of 
conferring a right on the parties 
litigant to any established pattern 
and yield to the sound discretion of 
the trial court when circumstances 
demand it; sufficient flexibility is 
preserved in control of order of 
proof and examination of witnesses 
to compensate for honest misjudg- 
ment and inadvertent omissions that 
can occur in direct examination of 
witnesses. 

Vt.—State v. Tatko, 128 A.2d 663. 


luvasioxL of projvluoe of jury 

Where defendant had previously 
testified that she did not see ap¬ 
proaching truck and that there were 
no obstructions to prevent her from 
doing so, refusal to permit her to 
state on redirect examination wheth¬ 
er she could have seen truck at dis¬ 
tance of thirty, forty or fifty yards 

was not error, ...vo 

Ala.—Hum v. Reynolds, 36 So.2d 603 

34 Ala.App. 79, 

Second redirect examina tion. 

It was held not an abuse of dis¬ 
cretion to deny right to another re¬ 
direct examination of witness, where 
inquiry did not have to do with any¬ 
thing brought out on cross-examina¬ 
tion and related to matters that 
should have been elicited on first re¬ 
direct examination. 

<P 0 X,—Texas Employers Ins. Ass’n v. 
Hitt, CivA.pp„ 125 S.W.2d 323. 

(ja.—^Aycock v. State, 10 S.E.2d 

84, 63 Ga.App. 812. 

_^Eickmann v. St. Louis Public 

Service Co., 253 S.W.2d 122, 363 Mo. 
651—^Johnson v. Minlhan, 200 S.W. 
2 d 334, 365 Mo. 1208. 

Corpus Juris cited in State ex 
reL State Highway Commission v. 
Bengal, App., 124 S.W.2d 687. 689. 
Mont.— Corpus Juris cited in State v. 
Slmanton, 49 P.2d 981, 987, 100 

Mont. 292. 

—State V. McClelland, 10 N.W.2d 

*798, 72 N.D. 665. 

Utah.—State v. Cooper, 201 P.2d 764, 
114 Utah 531. 

70 C.J. P 698 note 60. 


BiscretioxL held not abused 

(1) Generally. __ 

Cal.— Frampton v, Stoloff, 298 P.2d 
10, 142 CA-2d 175. 


Tex.—Cotner v. State, 268 S.W.2d 
142, 160 Tex.Cr. 211. 

Wash.—Bryant v. Vern Cole Realty 
Co.. 237 P.2d 487, 39 Wash.2d 571. 

70 C.J. p 698 note 50 [a]. 

(2) Allowance, on redirect exam¬ 
ination of motor vehicle inspector 
who had testified on cross-examina¬ 
tion that he had smelled intoxicating 
liquor on automobile driver’s breath, 
of testimony that he had not filed 
any complaint agrainst automobile 
driver. 

Vt.—Packard v. Quesnel, 22 A.2a 164 
112 Vt 175. 

(3) Denial of testimony largely 
cumulative. 

U.S.—Comins v. Scrivener. C.A.N.M.r 
214 F.2d 810, 46 A.L.R2d 1. 

(4) Testimony by accused’s accom¬ 
plice. on redirect examination, im¬ 
plicating accused with the commis¬ 
sion of an offense other than as 
charged in the Indictment 

Me.—State v. Hume, 78 A.2d 496, 
146 Me. 129. 

90- Wash.—State v. I>e Gaston, 95 
P.2d 410, 1 Wash.2d 93. 

9L U.S.—Connecticut Importing Co. 
V, Continental Distilling Corp„ C. 
C.AConn., 129 F.2d 651, certiorari 
denied Continental Distilling Corp. 
V. Connecticut Importing Co., 63 
S.Ct 65. 317 U.S. 664, 87 L.Ed. 533 
—Sullivan v. U. S., C.C.A.Ariz.. 75 
F.2d 622, certiorari denied 65 S.Ct. 
914, 295 U.S. 757, 97 L.Ed. 1699. 
Ark.—Denton v. State, 71 S.W. 2d 
197, 189 Ark. 284. 

Conn.—State v. Kurz, 37 A.2d 80S, 
131 Conn. 64. 

pia.—^Noeling v. State, 40 So.2d 120. 
Ill.—^Rzeszewskl v. Barth, 68 N.E.2d 
269, 324 I11.APP. 345. 

TTy._^Delk V. Commonwealth, 47 S.W. 

2d 957, 243 Ky. 38. 

La.—State v. Valentine, 14 So.2d 851, 
203 La. 1067. 

Mo —^Pfiffer v. Kroger Grocer & Bak¬ 
ing Co., App., 140 S.W.2d 79—Tul- 
lock V, Metropolitan Life Ins. Co., 
App.. 94 S.W.2d 1086. 

_Corpus Juris cited iu Green¬ 
berg V. Fireman’s Fund Ins. Co. 
of San Francisco, Cal., 35 N.W.2d 
772, 780, 160 Neb. 696. 

Ohio.—Ellis V. Ohio Turnpike Co.^ 
App., 124 N.B.2d 424. « — 

Tex.—^Burris v. State, 276 S.W,2d 
260, 161 Tex.Cr. 210, certiorari de- 
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amination brought out or elicited^^ or injected in 
the case.^^ Similarly, on redirect the same line of 
inquiry or course of questioning followed on cross 
may be pursued.®^ Where incompetent testimony 
is elicited on cross-examination, it has been held 
that the matters so brought out can be gone into on 


98 C.J.S. 

redirect,95 but there is also authority to the con- 
trary.95 

Reexamination generally should be confined to 
the scope of the cross-examination and testimony 
beyond this is properly excluded.^’ It is not legal 


nied 76 S.Ct. 61, 350 TT.S. 830. 100 
L,Ed. 741—Bowers v. State, 134 S. 
W.2d 263. 138 Tex.Cr. 92. 

Wash.—State v. Redwine, 161 P.2d 
205, 23 Wash.2d 467. 

Va.—Somerville v. Dellosa, 66 S. 

E. 2d 756, 133 W.Va. 435. 

70 C,J. P 699 note 61. 

Expert or skilled witness 

—Greenberg* v. Fireman’s Fund 
Ins. Co. of San Francisco, Cal., 35 
N.W.2d 772. 150 Neb. 695. 

Ibedlrect examiaiatloii. as to particu- 
lar matters held proper 

(1) Generally. 

U.S.—Reece v. U. S., C.C.A.Ga.. 131 

F. 2d 186, certiorari denied 63 S.Ct. 
529, 318 U.S. 759, 87 L.Ed. 1132. 

Cal.—^People v. Kynette, 104 P.2d 794. 
15 C.2d 731, certiorari denied Ky¬ 
nette V. People of State of Cal., 61 
S.Ct. 806, 312 U.S. 703, 86 L.Ed. 
1136. 

Myers v. Rose, 80 P.2d 627, 27 
C.A.2d 87. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 666, 310 Mass. 733. 

Ohio.—^E. H. Bardes Range & Foun¬ 
dry Co. V. Weaver, App., 44 N,E.2d 
130. 

Tex.—Clayton v. State, 138 S.W.2d 
1084, 139 T€X.Cr. 86. 

70 C.J. p 699 note 51 [a], 

(2) In arson prosecution, inquiries 
as to activities of witness with re¬ 
spect to particular fires was held 
proper where witness had been cross- 
examined generally as to her ac¬ 
tivities in arson field. 

Ill.—^People V. Oliff, 197 N.E. 777, 
861 Ill. 237. 

(3) In action for Injuries from be¬ 
ing struck by train, where defendant 
cross-examined plaintiff on his abil¬ 
ity to hear bells and insisted that 
noises prevented him from hearing 
warning given by engine, it was 
proper to permit plaintiff to testify 
on redirect examination that if en¬ 
gine bell had been ringing he could 
have heard it. 

Mo.—^Francis v. Terminal R. Assn 
of St. Louis, 193 S.W.2d 909, 354 
Mo. 1232. 

(4) In income tax fraud case, 
where defendant’s counsel, on cross- 
examination of government witness 
with respect to income of defend¬ 
ant’s son, asked whether it involved 
only a small amount of money, field 
was open, and witness could proper¬ 
ly testify, on redirect examination, 
as to amount of son’s income. 

U.g,—^Zacher v. U.’ S., C.A.Mo., 227 F. 


2d 219, certiorari denied 76 S.Ct. 
542, 350 U.S. 993. 100 L.Ed. 858. 

(6) In prosecution for rape where¬ 
in prosecutrix was asked on cross- 
examination If she had complained 
of offense to other boys and girls 
when she returned to automobile, al¬ 
lowance, on redirect examination, of 
question as to when and to whom 
she had made complaint was proper. 
Idaho.—State v. Llnebarger, 232 P. 

2d 669, 71 Idaho 255. 

(6) Where accused in prosecution 
for unlawfully conveying drugs in¬ 
to prison attempted to show on 
cross-examination of state’s witness¬ 
es that they had met and fabricated 
story incriminating him, it was prop¬ 
er for commonwealth, on redirect 
examination, to show that such tes¬ 
timony was not a fabrication of re¬ 
cent date and that the witnesses had 
made accusations against accused in 
his presence. 

Pa.—Commonwealth v. Rosenblatt, 
117 A.2d 774, 180 Pa.Super. 28. 

(7) Where complaining witness in 
robbery prosecution was asked on 
cross-examination as to whether she 
had asked those accused for money, 
state had right not only to repel sug¬ 
gestion that the complaining witness 
was blackmailing them, but also to 
show on state resuming her exam¬ 
ination in redirect, that complaining 
witness on her part had actually 
been approached with offer of mon- 

©y* 

R.I.—State V. Bruni, 88 A.2d 162, 79 
R.I. 311. 

(8) Where defendant’s knowledge 
of the mechanics of cotton pickers 
was important issue In case and 
cross-examination of witness was di¬ 
rected toward showing that defend¬ 
ant had no knowledge thereof, plain¬ 
tiff’s counsel should have been al¬ 
lowed to follow out, on redirect ex¬ 
amination, those questions put on 
cross-examination. 

Miss,—Cole V. Tullos, 90 So.2d < 

(9) Where railroad company at¬ 
tempted on cross-examination to 
show that injured employee failed 
to follow medical advice and under¬ 
go operation which would have im¬ 
proved his condition, employee on 
redirect examination could show that 
advice was given by railroad compa¬ 
ny surgeon, 

U.S.—Croker v. Central Vt. Ry., C.A. 

Vt, 172 F.2d 324. 

92. Mich.—^People v. Parker, 11 N. 

W.2d 924, 307 Mich, 372. 

I 70 C.J. p 699 note 62. 


93. Cal.—People v. Doetschman, 159 
P.2d 4X8, 69 C.A.2d 486. 

Tex.— Houston Fire & Cas. Ins. Co. 
v. Ford, Civ.App., 241 S.W.2d 168, 
refused no reversible error. 

Lunsford v. State, 261 S.W.2d 
691, 159 Tex.Cr. 82. 

70 C.J. p 700 note 53. 


94. Wyo.—Carney Coal Co. v. Bene¬ 
dict, 140 P. 1018, 144 P. 19. 22 Wyo. 
362. 

70 C.J. p 700 note 66. 

95. Mo.—State v. Ritter, 231 S.W. 
606. 288 Mo. 381. 

Neb.-^live v. State, 7 N.W. 444, 11 
Neb. 1. 

70 C.J. p 701 note 67, 

Collateral, Irrelevant, and immate¬ 
rial matters see infra § 423. 

Blearsay 

(1) In prosecution for assault with 
intent to murder, where witness was 
questioned on cross-examination as 
to whether he had heard on night of 
shooting that it was not an accident, 
it was proper on redirect examina¬ 
tion to inquire from whom he had 
heard it. 

Ariz.—Turley ▼. State, 69 P.2d 312, 
48 Ariz. 61. 

(2) Where cross-examiner intimat¬ 
ed on cross-examination of ofElcer 
that one of the persons robbed was 
not subpoenaed because he did not 
identify those accused, officer was 
properly permitted to testify on re¬ 
direct examination that such per¬ 
son had identified them. 

N.C.—State v. Sawyer, 29 S.B.2d 34, 
224 N.C. 61. 

(3) Other decisions with respect 
to admission of hearsay testimony 
see 70 C.J. p 701 note 67 [b]. 

96. S.C.—State V. Carroll, 188 S.E. 
374, 182 S.C. 19. 

70 C.J. p 701 note 68. 

Poor not opened by erroneous ad¬ 
mission 

An eiTOr in the admission of evi¬ 
dence on cross-examination, wheth¬ 
er or not it is objected to, does not 
qualify further evidence, otherwise 
inadmissible, on redirect examina¬ 
tion. 

U.S.—Gordon v. Robinson, C.A.Pa., 
*210 F.2d 192. 

97. Cal.—^People v. Kent, 287 P.2d 
402, 136 C.A.2d 422. 

Colo.—Carter v. People, 204 P.2d 147, 
119 Colo. 342. 

Conn.—Stabile v. D. & N. Transp. 
Co., 26 A.2d 12, 129 Conn, 11. 
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error, however, to allow a question on redirect ex¬ 
amination that should hare been asked on direct ex¬ 
amination.^ ^ The court, in the exercise of its dis¬ 
cretion, as discussed generally supra subdivision a 
of this section, may permit the reexamination to go 
beyond the scope of the cross-examination,®^ even 
though the testimony should have been brought out 
on direct examination.^ It is not an abuse of dis¬ 
cretion to allow a party, on redirect examination, 
to supply testimony omitted by oversight ,2 or to 
clarify testimony given on direct examination,® or, 
where the facts thus developed are not inconsistent 
with his previous answers, to ask a witness to ex¬ 
pand his testimony.^ 

Voluntary statements. The fact that a witness 
makes a voluntary statement on cross-examination, 
not responsive to the question, does not authorize a 
redirect examination as to such matter,6 although 
the party introducing the witness did not move to 
exclude such statement.® 


Ansvi^er infernvpfed on cross-examination. It has 
been held that a witness may complete on re^ami- 
nation an answer which was interrupted by counsel 
on cross-examination.*^ 

On re-redirect examination a witness may be ex¬ 
amined as to matters which were opened up on re¬ 
cross-examination.® 

a Rebutting or Refuting Inferences 

On redirect examination, a witness may properly be 
Interrogated as to any matter tending to refute, weaken, 
or remove inferences, impressions, implications, or sug¬ 
gestions which might result from the testimony or In¬ 
quiries on cross-examination. 

On redirect examination a witness may properly 
be interrogated as to facts, circumstances, or any 
matter tending to refute, weaken, or remove in¬ 
ferences, impressions, implications, or suggestions 
which might result from testimony or inquiries on 
cross-examination,® although the facts brought out 


Hawaii.—Bank of Hawaii & Royal 
Indemnity Co. v. Char & Crozier, 
Jr., 40 Hawaii 463. 

Miss.—Cole V. Tullos, 90 So.2d 32. 
iq-.Y.—^Anderson v. Brown, 95 N.T.S. 
2d 711» 276 App.Dlv. 450, amended 
on other grounds 96 N.Y.S.2d 310, 
276 App.Biv. 1057. affirmed 98 N. 
E.2d 893, 302 N.Y. 773. 

Or.—Bowles v. Creason, 66 P.2d 1183, 
156 Or. 278. 

Utah.—State v. Cooper, 201 P.2d 764, 
114 Utah 531. 

70 C.J. p 701 note 69. 

Bedireot examlnatioa TiM not with¬ 
in scope of cross-examination 

(1) Generally. ' 

Mass.—Goodyear Park Co. v. City of 

Holyoke, 11 N.B.2d 439, 298 Mass. 
510. 

70 C.J. P 701 note 59 [a]. 

(2) Where accused's counsel, on 
cross-examination of state s confess¬ 
ed accomplice witness, called wit¬ 
ness' attention to statements con¬ 
tained in witness’ confession, per¬ 
mitting district attorney on redirect 
examination to refer to, and call at¬ 
tention to, matter in the confession 
which did not tend to modify, or ex¬ 
plain. or relate to statements to 
which accused's counsel had referred 


quiry which was the subject of the 
redirect examination. 

Iowa.—Hayes v. Chicago. R. I. & P- 
Ry. Co., SO N.W.2d 743, 239 Iowa 
149. 

99. Mass.—Commonwealth v. Smith, 
109 N.B.2d 120. 329 Mass. 477— 
Commonwealth v. Galvin, 39 N.E. 
2d 656, 310 Mass. 733. 

Mont.—Corpus Juris cited in State v. 
Slmanton, 49 P.2d 981, 987, lOO 
Mont. 292. 

N.J.—State V. Cioffe, 26 A.2d 57. 128 
N.J.Law 342, affirmed 82 A.2d 79, 
130 N.J.Law 160. 

Wash.—State v. Conklin, 223 P-2d 
1065, 37 Wash.2d 389. 

70 C.J. p 702 note 61. 

Admission of new matter see infra 
§ 425. 

1. N.J.—State V. Cioffe. 26 A.2d 67, 
128 N.J.Law 342, affirmed 32 A,2d 
79, 130 N.J.Law 160. 

2 . Vt.—State V. Tatko, 128 A.2d 663. 
W'ash,—State v. Conklin, 223 P.2d 

1065, 37 Wash,2d 889. 

3 , Ala.—^Dukes v. State, 98 So. 368, 
210 Ala. 442. 

4 , Wash.—State v. Conklin, 223 P. 
2d 1065, 37 W'ash.2d 389. 

Not impeachment of witness 
-^ash.—State v. Conklin, 223 P.2d 


was prejudicial. 

Utah.—State v. Bunkley, 
1097, 86 Utah 646. 


39 P.2d 


98. N.J.—State v. Cioffe. 26 A.2d 67. 
128 N.J.Law 342, affirmed 32 A.2d 
79, 130 N.J.Law 160. 

Nature of such examination 

A question on redirect examina¬ 
tion of witness was in effect fur¬ 
ther direct examination, where there 
was nothing In the cross-examina¬ 
tion which opened the door to the in- 


1066, 37 Wash.2d 389. 

5 . Iowa.—State v. Robinson, 47 

Iowa 489. „ « 

SD — ^Uhe V. Chicago, M. & St. P. 

’ Ry. Co., 64 N.W. 601, 3 S.D. 663. 
Voluntary statement of part of con¬ 
versation see infra § 422. 

6. Iowa.— Miller v. Illinois Cent. R. 
Co.. 67 N.W. 418, 89 Iowa 567. 

7. Vt.—Bellows V. Sowles, 7 A. 542, 
59 Vt. 63. 

70 C.J. P 702 note 66. 
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8. Cal.—Alwood v. City of Los An¬ 
geles, 293 P.2d 69, 139 C.A.2d 49. 

9. Cal.—People v. Tucker, 298 P.2d 

558, 142 C.A.2d 649—^People v. 

Gregor, 297 P.2d 734, 141 C.A.2d 711 
—Myers v. Rose. SO P.2d 527, 27 C. 
A.2d 87. 

Mo.—State v. Whipkey, 238 S.W.2d 
374, 361 Mo. lOOS—Johnson v. Min- 
ihan, 200 S.W^2d 334, 365 Mo. 1208. 

Cooley V. St. Louis Public Serv¬ 
ice Co., App., 236 S.W.2d 31. 

N.C.—State v. Sawyer, 29 S.B.2d 34, 
224 N.C. 61. 

Utah.—State v. Cooper, 201 P.2d 764, 
114 Utah 531. 

70 C.J. P 702 note 68. 

Rebutting or refuting inferences by: 
Giving reasons for statements or 
actions see infra § 421. 

Way of explanation see infra § 
420. 

Paxtionlar matters 

(1) In injury action, it was then 
proper to permit plaintiff to elicit 
from witness that in plaintiff’s case 
witness thought her complaints were 
real. 

Mo,—Cooley v. St. Louis Public Serv¬ 
ice Co.. App., 236 S.W.2d 81. 

(2) In action for injury, where 
cross-examination of plaintiff em¬ 
phasized that plaintiff had paid noth¬ 
ing on his doctor bills, plaintiff on 
redirect examination was entitled to 
remove suggestion that doctor bills 
were not bona fide. 

Ill.— ^Padilla v. Walker, 91 N.E.2d 
158, 340 Ill-App. 222. 

(3) In prosecution for Indecent as¬ 
sault, the trial court had discretion 
to admit testimony that accused had 
committed criminal acts on witness, 
where such evidence tended to rebut 
inference raised on cross-examlna- 
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may be prejudicial to the other party.^® It has been 
held improper for the court to exclude such testi¬ 
mony.^^ However, testimony which may have some 
slight weight or tendency to rebut the inferences 
raised on cross-examination may not be admitted 
if it is too remote, or collateral to the principal in¬ 
quiry, or especially if it is apt to mislead or con¬ 
fuse the jury, or arouse their passions or preju- 
dices.i^ 

d. Inconsistency and Mistake; Qualification or 
Modification of Testimony 

On redirect examination, a witness may be questioned 
as to a real or apparent Inconsistency In his testimony, 
and It Is proper to give him an opportunity to correct a 
mistake or Inadvertence on cross-examination or to quali¬ 
fy or modify testimony elicited thereon. 

Where there is a real or apparent inconsistency 
in the testimony of a witness, he may be questioned 
on redirect examination to straighten out the incon¬ 
sistency,and for this purpose he may be asked 
questions tending to refresh his memory, such as 
whether or not he made certain statements before 
the trial.l^ It is proper for the witness to be given 


an opportunity to correct a mistake or inadvertence 
made on cross-examination,^5 but the attention of 
the witness should be directed to it by proper in¬ 
quiry.It is error for the court to exclude a ques¬ 
tion for such a purpose.^"^ 

Qualification or modification of testimony. Testi¬ 
mony is admissible which tends to qualify or modi¬ 
fy testimony which was elicited on cross-examina- 
tion.iS Where a witness, has, on cross-examination, 
materially modified his statements on direct, it is 
proper to attempt to show on redirect that his first 
version was the correct one,^^ and he may be ques¬ 
tioned with respect to aflfidavits containing state¬ 
ments contradictory to his testimony on cross-ex- 
amination.20 

e. Eehabilitating Witness 

On redirect examination of a witness who has been 
discredited on cross-examination, a line of examination 
directed toward rehabilitating him Is proper. 

Where the cross-examination has been such as 
tends to discredit the witness, a line of reexamina¬ 
tion directed toward rehabilitating him is proper.^i 


tion of a wholesome relationship be¬ 
tween witness and accused. 

Utah.—State v. Cooper, 201 P.2d 764, 
114 Utah 631. 

(4) Other matters see 70 C.J. p 702 
note 68 Ca]. 

10. Cal.—People v. Corey, 97 P. 907, 
8 C.A. 720. 

Mo.——Johnson v. Minihan, 200 S.W. 
2d 334, 355 Mo. 1208. 

11. Wyo.—Thompson v. State, 283 
P. 151, 41 Wyo. 72. 

70 C.J. P 703 note 70. 

13. Utah.—State v. Cooper, 201 P. 

2d 764, 114 Utah 531. 

Collateral, Irrelevant, or immaterial 
matters generally see Infra § 423. 

13. R.I.—Hlgham v. T. W. Water¬ 
man Co.. 80 A. 178, 32 R.I. 678. 

70 C.J. p 709 note 18. 

14. Ala.—^Duncan v. State, 101 So, 
472, 20 Ala.App. 209, certiorari de¬ 
nied 101 So. 475, 211 Ala. 614. 

Leading questions to refresh recol¬ 
lection see infra § 428. 

15. Tex.—^Denmark v. State, 254 S. 
W. 964, 96 Tex.Cr. 413. 

70 C.J. p 709 note 20. 

16. Mass.—Commonwealth v. Klo- 
sek, 160 N.K 252, 262 Mass. 416. 

17. Ill.—^People V. Washington, 168 
N.B. 386, 327 III. 162. 

70 C.J. p 709 note 22, 

18. Mass.—Commonwealth v. Smith, 
109 N‘.E.2d 120, 329 Mass. 477— 
Commonwealth v. Galvin, 39 N.B3. 
2d 656, 310 Mass. 733. 

N.H.—^Vanni v. Cloutier, 124 A.2d 
204. 

70 C.J. p 709 note 23. 


19. Mich.—People ▼. Tubbs, 110 N. 
W. 132, 147 Mich. 1. 

20. N.M.—State v. Garcia, 256 P.2d 
532, 57 N.M. 166. 

21. U.S.—^U. S. V. Spagnuolo, C.C.A. 
N.Y.. 168 P,2d 768, certiorari de¬ 
nied 69 S.Ct 48. 335 U.S. 824. 93 L. 
Ed. 378. 

Mass.—Commonwealth v. Smith, 109 
N.E.2d 120, 329 Mass. 477. 

Minn.—State v. De Zeler, 41 N.W.2d 
313, 230 Minn. 39, 15 A.L.R,2d 
1137. 

Mo.—Johnson v. Minihan, 200 S.W. 

2d 334, 355 Mo. 1208. 

N.D,—State v. McClelland, 10 N.W. 

2d 798, 72 N.D. 665. 

70 C.J. p 714 note 66. 

Sustaining character of impeached 
witness generally see infra § 532. 
Policy of law is to afford a wit¬ 
ness on redirect examination every 
reasonable opportunity to support 
the presumption that he is speaking 
the truth. 

Cal.—^People v. Tucker, 298 P.2d 658, 
142 aA.2d 549. 

Wide latitude permitted 
Where one party, on cross-exam¬ 
ination of witness, opens up a line 
of inquiry which is designed to dis¬ 
credit witness, on redirect examina¬ 
tion wide latitude is permitted to 
other party to bring out those as¬ 
pects of matter which are favor¬ 
able to the witness. 

Mo.—Couch V, St. Louis Public Serv¬ 
ice Co., App., 173 S.W.2d 617. 
Bedixeot examinatioim IMCL proper 

(1) In prosecution for rape, testi¬ 
mony on redirect examination by 
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chief of police as oflBlcial prosecutor, 
to effect that he had received other 
complaints against accused, was 
proper, where cross-examination had 
attempted to show that he was ac¬ 
tuated by malice against accused. 

Pa.—Commonwealth v. Wink, 84 A. 2d 

398, 170 Pa.Super. 96. 

(2) Where witnesses on direct ex¬ 
amination identified defendants, and 
on cross-examination admitted that 
they had been unable to identify de¬ 
fendants while they were in jail, per¬ 
mitting re-examination to show that 
on a third occasion witnesses had 
recognized defendants was proper. 
U.S.—Wininger v. U. S., C.C.A.Ark., 

77 P.2d 678. 

(3) In action to recover on alleged 
oral contract, wherein defendant by 
cross-examination attempted to im¬ 
peach plaintiff’s statement as to 
what he was making in employment 
with navy salvage when employed 
by defendant, plaintiff was properly 
permitted on redirect examination to 
state what he had made in similar 
work under other employment. 

N.C.—Brown v. Loftis, 40 S.E.2d 421, 

226 N.C. 762. 

(4) Circumstances of prior convic¬ 
tion brought out on cross-examina¬ 
tion may be elicited on redirect ex¬ 
amination in order to overcome ef¬ 
fect on witness’ credibility. 

Tex.—Chappel v. State, 126 S.W.2d 

984, 136 Tex.Cr. 628. 

(6) Other examinations see 70 C. 
J. p 714 note 66 [a]. 

XTonlmpeaeliiiig fact 

Where accused was asked by way 
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After a cross-examination which tends to show that 
the witness' testimony was fabricated, it is proper 
to ask the witness whether any part of the testimony 
is not true;22 and where he has been confronted 
on cross-examination with a written statement at 
variance with his testimony on direct examination, 
he may be questioned on redirect examination as 
to whether his testimony on direct examination was 
true.22 Where a witness is sought to be impeached 
on cross-examination^ he may be supported on re¬ 
direct by proof of declarations made previously in 
harmony with his testimony in courtM It has been 
held not error to refuse to discharge the jury be¬ 
cause of the reception of improper evidence in an 
attempt to rehabilitate a witness on redirect ex¬ 
amination, where the evidence was stricken and the 
jury instructed not to consider it.25 

f. Oharactex Testunony 

In general, redirect examination of a character wit- 
ness is limited to proof of general reputation, and it Is not 
permissible to inquire as to specific acts or to go into 
detaiis. 

In accordance with the rules of evidence with 
respect to character and reputation witnesses gen¬ 
erally, as discussed in Evidence §§ 422-437, redirect 
examination of a character witness is limited to 
proof of general reputation and it is not permissible 
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to inquire as to specific acts^^ or go into details,-*^ 
or inquire as to specific declarations^^ or particulars 
of reports or rumors,-® or inquire as to the knowl¬ 
edge of the witness himself as to certain facts®® 
or as to his private opinion.®^ He may, however, 
be asked concerning reputation as to a particular 
trait when that is material.®® A question as to 
whether the people have grounds for their belief 
as to accused’s character is properh’’ refused.®® 

WTiere the basis for the witness’ opinion has been 
brought out on cross-examination, further particu¬ 
lars of that which formed the basis may be inquired 
into on redirect,®^ and, after specific reports have 
been developed on cross-examination, the witness 
may bring out all that was said in connection there¬ 
with.®® However, the fact that defendant has al¬ 
lowed the state to cross-examine as to specific in¬ 
stances has been held not to authorize him on re¬ 
direct to go further into such objectionable par¬ 
ticulars,®® although there is also authority ap¬ 
parently to the contraiy’’.®^ Where the state at¬ 
tempts on cross-examination to restrict a witness' 
evidence as to another's general reputation for 
peace and violence to his dealings with a specific 
family, it is proper on redirect examination to in¬ 
quire into such person's reputation with respect to 
particular events and happenings,®® 


of impeachment If she had not been 
convicted of a named felony and 
had been put on probation, which 
was revoked, all of which she admit¬ 
ted, excluding redirect testimony 
that wife of government’s principal 
witness had caused revocation of 
probation was not error, since con¬ 
viction of felony and not revoca¬ 
tion of probation was the impeach¬ 
ing fact. 

Xj.s.—Sistrunk v. XT. S., C.C.A.Tex., 
162 F.2d 188. 

22. Tex.—^Boatwright v. State, 249 
S.W. 1075, 94 Tex.Cr. 87. 

23. U.S.—Grayson v. XJ. S., CC.A. 
Ark., 107 F.2d 867. 

24. Ind.—Hinshaw v. State, 47 N.B. 
167, 147 Ind. 334. 

Rebuttal of evidence of inconsistent 
statements see infra S 620. 

25. Mo.—^Renner v. Wolverton, 273 
S.W.2d 825. 

Sxaminatioii M to matters not in¬ 
quired into on cross-examination 
Mo.—^Renner v. Wolverton, supra. 

26. Ala.—Central Iron & Coal Co. v. 
Wright, 101 So. 815, 20 AlaA.PP. 
82, certiorari denied 101 So. 824, 
212 Ala. 130. 

Ind.—^Foreman v. State, 180 N.E. 
291, 203 Ind. 824. 
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Redirect examination of impeaching 
witness see infra § 526. 

Testimony as to character or repu¬ 
tation for impeachment purposes 
generally see infra §§ 518-531. 

27. Ala.—Carson v. State, 29 So. 
608, 128 Ala. 58. 

Tex.—^Lutz V. State, 176 S.W.2d 817, 
146 Tex.CP. 503. 

70 C,J. p 714 note 72. 

128. Iowa.—^Amick v. Montross, 220 
N.W. 61, 206 Iowa 61, 68 A.Li.R. 
1147. 

70 C. J. p 714 note 73. 

29. Ala.—Vaughn v. State, 81 So. 

417, 17 Ala.App. 35. certiorari de¬ 
nied 82 So. 894, 203 Ala. 700. | 

30. Al€U—^Doss V. State, 139 So. 290, 
224 Ala. 90. 

70 C.J. p 714 note 76. 

31. Tex.—^Moody v. State, 236 S.W. 
740, 90 T€X.Cr. 529. 

70 C.J. p 715 note 76. 

32 . N.C.—State v. Cathey. 87 S.B. 
532, 170 N.C. 794. 

33. Mich.—People v. Nemer, 137 N. 
W. 315, 218 Mich. 163. 

70 C.J. p 716 note 78. 

34. Mont.—State v. Heaston, 97 P. 
2d 330, 109 Mont. 303. 

70 C.J. p 716 note 79. 
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Briaking and dghtt&g 
Accused, having asked state's wit¬ 
ness on cross-examination why ac¬ 
cused was so bad, eliciting response 
that accused drank, could not com¬ 
plain of question on redirect exam¬ 
ination as to whether accused did not 
drink a good deal and fight. 

Ark.—Denton v. State. 71 S.W.2d 197, 
189 Ark. 284. 

35. Ala.—Sikes v. State, 111 So. 760. 
22 Ala.App. 33. 

Redirect examination as to matters 
brought out on cross-examination 
I generally see supra subdivision b 
of this section. 

36. Tex.—Glascoe v. State, 210 S.W. 
956, 85 Tex.Cr. 284. 

37. Ga.—^Fountain v. State, 101 S.E. 
294, 149 Ga. 519, conformed to 101 
S.E. 712, 24 Ga.App. 558. 

70 C.J. p 715 note 82. 

Circumstances 

Where a character witness has 
been cross-examined as to particu¬ 
lar facts tending to show bad char¬ 
acter. the circumstances under which 
they occurred may be shown on re¬ 
direct examination, 
jjeb.—Olive V, State, 11 Keb. 1, 7 N. 
W. 444. 

38. Ky.—^Perkins v. Commonwealth, 
137 S.W.2d 701, 282 Ky. 46. 



§§ 419^20 WITNESSES 

Where the credibility of a character witness has 
been tested by questioning him on cross-examination 
as to his knowledge of certain rumors, occurrences, 
or charges as to specific acts of misconduct of ac¬ 
cused and he has answered that he has not heard 
of them, the truth or falsity of such collateral mat¬ 
ter, or further information concerning it cannot be 
elicited on cross-examination.^^ 

A state’s witness by whom accused seeks to prove 
character on cross-examination may be questioned 
relating to accused’s general reputation on redi¬ 
rect,but where the statement elicited is not un¬ 
favorable to the state, the state may not go into 
details.^i 
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§ 420 . -Matters of Explanation Gener¬ 

ally 

On redirect examination. It is proper, In the discretion 
of the court, to draw from the witness an explanation or 
clarification of his testimony given on cross-examination, 
OP of former statements as to which he has been cross- 
examined, or of matters brought out on cross-examina¬ 
tion, and of what he meant by certain statements or ex¬ 
pressions. 

In general, on redirect examination it is proper, 
in the discretion of the court,to draw from the 
witness an explanation or clarification of his testi¬ 
mony given on cross-examination,^3 or of former 
statements as to which he has been cross-exam¬ 
ined,^^ or of matters brought out on cross-examina¬ 
tion,^ ^ and on such redirect examination the wit- 


39 . Cal.—People v. Gin Shue, 137 P. 
2d 742, 58 C.A.2d 625. 

40. N.C.—Rodman v. Rodman, 150 
S.E. 874, 198 N.C. 137. 

41. Ala,—Watts v. State, 63 So. 15. 

8 Ala.App. 115. 

70 C.J. p 715 note 84. | 

42. La.—State v. Murff, 39 So.2d 

817, 215 La. 40. i 

N.D—State V. McClelland. 10 N.W. 

2d 798, 73 N.D. 665. 

70 C.J. P 705 note 75. 

Refusal to allow ezplanatloxi 
proper 

In action on insurance policy 
where court permitted cross-exami¬ 
nation of a witness for insurer, 
which cross-examination tended to 
chargre witness with an attempt to 
defraud insured, refusal to allow 
witness to explain on redirect exam¬ 
ination was held proper. 

N.C.—Yadkin Valley Motor Co. v. 
Home Ins. Co. of New York, 16 S. 
E.2d 847, 220 N.C, 168. 

43. La.—State v. Murff, 39 So.2d 817, 
215 La. 40. 

Mass.—Commonwealth v. Smith, 109 
N.B.2d 120, 329 Mass. 477—Com¬ 
monwealth V. Galvin, 39 N.E.2d 
656, 310 Mass. 733. 

Mass.—^Bodell v. Sawyer, 3 N.E.2d 
279, 294 Mass. 534. 

Mich.—^People v. Babcock, 3 N.W,2d 
865, 301 Mich. 518. 

Mo.—Corpus juris cited iu Lesch v. 
Terminal B. B. Ass*n of St. Louis, 
258 S.W.2d 686, 691—Johnson v. 
Minihan, 200 S.W.2d 834, 365 Mo, 
1208. 

N.H.—^Vanni v. Cloutier, 124 A.2d 
204. 

N.C.—State v. Warren, 42 S.E.2d 360, 
227 N.C. 380—State v. Baldwin, 
37 S.B.2d 898, 226 N.C. 296—State 
V. King, 34 S.E.2d 3, 226 N.C. 236 
—State V. Oxendlne, 32 S.E.2d 648, 
224 N.C. 825. 

N.D.—State v. McClelland, 10 N.W. 

2d 798, 72 N.D, 666. 

70 C.J. p 703 note 72, 


Explanation of mistake made in 
cross-examination see supra § 419 
d. 

Redirect examination to rebut Infer¬ 
ences or implications generally see 
supra 9 419 c. 

To remove uufavorahle impression 
Tex.—^Ross & Sensibaugh v. McLel- 
land, C1V.APP., 262 S.W.2d 205, re¬ 
fused no reversible error. 

Explanation of testimony prop¬ 
er 

(1) Generally. 

XJ.S.—Sullivan v. XT. S., C.C.A.Ariz., 
75 F.2d 622, certiorari denied 66 S. 
Ct. 914, 296 U.S. 767, 79 L.Ed. 1699. 
Ala.—^Vernon v. State, 196 So, 96, 
239 Ala. 593, reversed on other 
grounds 61 S.Ct. 1092, 813 XJ.S. 647, 
85 L.Bd, 1513. 

70 C.J. p 703 note 72 [al. 

(2) In personal injury action, per¬ 
mitting defendant to testify on re¬ 
direct examination that he thought 
incident was an accident, was proper 
where defendant had been question¬ 
ed on cross-examination concerning 
his knowledge and mental attitude 
and had freely expressed his sorrow 
over the injury. 

Ill.—Hays V. Place, 113 N.E.2d 178, 
350 Ill.App. 604. 

(3) Where witness identified ac¬ 
cused as man who drove stolen car 
away, and on cross-examination tes¬ 
tified that patrolman had shown her 
a picture from examination of which 
she had concluded that accused was 
the man, admission of redirect testl- 

' mony that fact was that witness told 
I patrolman that **thls was the man,*' 
rather than that patrolman told wit¬ 
ness that ''this was the man,” was 
held not error. 

Kan.—State v. Rafferty, 67 P.2d 1111, 
146 Kan. 795. 

44. Ala.—Stephens v. State, 40 So.2d 
90, 252 Ala. 183. 

Ga.—Walton v. State, 15 S.E.2d 465, 
65 Ga.App. 124. 

Minn.—Jeddeloh v. Hockenhull, 18 N. 
W.2d 682, 219 Minn. 54L 
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N.Y.—^Friedman v. New York City 
Omnibus Corp., 70 N.Y.S.2d 628, 
272 App.Div. 265. 

Ohio.—Prok V. City of Cleveland, 
App., 102 N.B.2d 253. 

Contradictory testimony at prelim¬ 
inary examination 

Cal.—People v. Dye, 185 P.2d 624, 81 
C.A.2d 952. 

Direction to particular part of tran¬ 
script 

In prosecution for murder, wherein 
accused's attorney on cross-examina¬ 
tion of witness used transcript of 
testimony of such witness before 
lunacy commission, state’s attorney, 
on re-examination of the witness was 
entitled to direct his attention to 
part of his testimony before the 
lunacy commission and where it 
could be found in the transcript. 

La.—State v. Breedlove, 7 So.2d 221, 
199 La. 965. 

45. U.S.—Commercial Banking Corp. 
v. Martel, C.C.A.N.Y., 123 F.2d 846. 

Gadmoski v. Pitney, D.C.Pa., 59 
F.Supp. 641. 

Ark.—Bevis v. State, 192 S.W.2d 113, 
309 Ark. 624. 

Cal.—^People v. Thomas, 94 P.2d 1021, 
35 C.A.2d 206. 

Mo.—Tullock V. Metropolitan Life 
Ins. Co., App., 94 S.W.2d 1086. 

Pa.—Sheffer v. Bardo, Com.PI., 5 Ly¬ 
coming 42. 

Tex.—^Powell v. Danciger Oil & Re¬ 
fining Co. of Texas, Civ.App., 134 
S.W.2d 493, reversed on other 
grounds Danciger Oil & Refining 
Co. of Texas v. Powell, 164 S.W.2d 
632, 137 Tex. 484, 137 A.L.R. 408 
—Southland Life Ins. Co. v. Nor¬ 
wood, Civ.App., 76 S.W.2d 166, er¬ 
ror dismissed. 

Porter v. State, 128 S.W.2d 395, 
137 Tex.Cr. 100—Chappel v. State, 
126 S.W.2d 984, 136 Tex.Cr. 628. 

70 C.J. p 704 note 73. 

Even though adverse informatioii 
brought out 

Me.—State v. Hume, 78 A.2d 496, 146 
Me. 129. 
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ness may give explanation of an answer^® and 
what he meant by certain statements or expres- 
sions,'*^ Such explanations are proper, even though 
the evidence given thereby is corroborative of the 
witness’ testimony in chief,or might not have 
been admissible on direct examination.^® Also, it 
has been held not an abuse of discretion to allow a 
party, on redirect examination, to correct or ex¬ 
plain previous testimony on direct examination.®® 

The witness may be asked if he means to take 
back what he said on direct examination where he 
has made a statement which casts doubt on the 
matter.® 1 A witness may not be asked to explain 
what he meant by expressions which are so plain 
that there could be no ambiguity or uncertainty 
in their significance.®^ 

The discretion of the court in the reexamination 
of witnesses does not go to the extent of authorizing 
a denial to a party of the right to explain discredit¬ 
ing facts brought out by the other side,®® and it 
has been held error for the court to exclude testi¬ 
mony in explanation of unfavorable evidence.®^ It 
is not an abuse of discretion for the court to allow 


a witness to be asked if he has not answered dif¬ 
ferently on the preliminary examination where the 
purpose of the question is to have the witness clarify 
his statements and not to impeach him.®® Where a 
memorandum used to refresh recollection is ad¬ 
mitted on direct examination but on cross-examina¬ 
tion the witness testifies that he cannot remember 
the facts even after referring to the memorandum, 
it is proper on redirect to allow the witness to ex¬ 
plain that he knew the memorandum was correct 
when he made it.®® It has been held proper to ex¬ 
clude questions which do not afford the -witness an 
opportunity to explain parts of his cross-examina- 
tion.®7 

Other crime or offense. Where a witness has been 
cross-examined with respect to a crime or offense 
other than those charged, it has been held that an 
explanation of the circumstances may be elicited 
on redirect examination,®® even though the previous 
charge resulted in a conviction;®® but according to 
other authority where a witness, on cross-examina¬ 
tion, has admitted conviction of an offense, the 
circumstances under which he was convicted cannot 
be elicited on redirect examination.®® 


Advice given "by doctor 

Where prosecuting -witness in rob¬ 
bery prosecution had been <iuestion- 
ed on cross-examination concerning 
doctors' advice to quit drinking, 
question on redirect as to -whether 
doctors had said that he must quit 
drinking because of his condition 
and that his condition was due to 
fractured skull allegedly received in 
beating on night of robbery was 
proper as an attempt to clear up and 
clarify the situation opened up on 
cross-examination. 

Cal.—People v. Sandoval, 260 P.2d 
153, 119 C.A.2d 777. 

XSzplana-tion of matters h^d proper 

( 1 ) Where accused in cross-exam¬ 
ining witness examined him inten¬ 
sively as to what efforts he had 
made in trying to locate stolen prop¬ 
erty, permitting redirect examina¬ 
tion of prosecuting witness as to 
whether he had investigated ac¬ 
cused's companion at time of arrest 
to determine if companion had any 
of the property was not error. 

Ala.—^Dickey v. State, 26 So.2d 532, 
32 Ala.App. 413. 

(2) Other matters held proper to 
explain see 70 C.J. P 704 note 73 [a]. 

40 . XJ.S.—Burch V. Reading Co., D. 
C.Pa., 140 F.Supp. 136. 

47 , Miss.—Cole v. Tullos, 90 So.2d 
32. 

N.H.—Berounsky v. Ogden, 21 A.2d 
838, 91 N.H. 424. 

70 C.J. p 704 note 74. 


“BUting” 

Where state’s witness referred to 
transactions conducted hy accused in 
allegedly abstracting funds as being 
kno-wn as a ‘‘kiting” operation, tes¬ 
timony on redirect examination ex¬ 
plaining what -vras meant by kiting 
was not objectionable. 

Miss.—Brister v. State, 51 So.2d 759, 
211 Miss. 365. 

Where witness had difflexaty in 
■mft.iriiig ’ nnderstood a ques* 

tion on redirect examination as to 
what he meant was held properly 
admitted. 

U.S.—George v. Meyers, Alaska, 241 
P, 653, 154 C.C.A. 411. 

N.H.—^Berounsky v. Ogden, 21 A.2d 
838, 91 N.H. 424. 

48. Neb.—Norfolk Nat. Bank v. Job, 
67 N.W. 781, 48 Neb. 774. 

70 C.J. p 705 note 76. 

49 . Cal.—^Peterson v. Peterson, 262 ^ 

P.2d 613, 121 C.A,2d 1. ' 

N.C.—State v. Minton, 68 S.E.2d 844,1 
234 N.C. 716, 31 A.L.R.2d 682— 
State V, Warren, 42 S.E.2d 350, 227 
N.C. 380. 

N,D.—State V. McClelland, 10 N.W.2d 
798, 72 N.O. 665. 

70 C.J. p 706 note 77. 

Admission of collateral, Irrelevant, 
or immaterial matters see infra § 
423. 

BO. Mass.—Commonwealth v. Cosh- 
near, 194 N.B. 900. 289 Mass. 616. 
Tex.—^Lockley v. Page, 180 S.W.2d 
616,142 Tex. 594. 

Wash.—State v. Conklin, 223 P.2d 
1066, 37 Wash.2d 389. 
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51. Tex.—Cobb v. State, 77 S.W.2d 
667, 127 Tex.Cr. 504. 

SSL Mass.—^Brown v. Brown, 94 N.B. 

465, 208 Mass. 290. 

70 C.J. p 705 note 73. 

53. Ala.—^Payne v. Boy, 90 So. 605, 
206 Ala. 432. 

54L TJ.S.—Commercial Banking Corp. 

V. Martel, C.CJLN.Y., 123 F.2d 846. 
Tex.—^Porter v. State, 128 S.W.2d 
395, 137 Tex.Cr. 100. 

70 C.J. p 705 note 80. 

55 - Okl.—Abrams v. State, 293 P. 
1116, 49 OkLCr. 376. 

58. Ala.—Southern Ry. Co. v. Cald- 
well-Spence Co., 62 So. 975, 8 Ala. 
App. 583. 

67. Ala.—^Toung v. State, 24 So. 2 d 
I 141, 32 Ala.App. 233. 

58. Tex.—^Porter v. State, 128 S.W. 
2d 895, 137 Tex.Cr. 100. 

70 C.J. p 705 note 77 CaJ. 

Pormer Sboottng 

In murder trial where accused on 
cross-examination admitted the 
shooting of another, he should be 
permitted to explain on redirect ex¬ 
amination the circumstances as 
showing that shooting was accidental 
or without criminality. 

Ark.—Bevis v. State, 192 S.W.2d 113, 
209 Ark. 624. 

59 . Tex.—Chappel v. State, 126 S.W. 
2d 984, 136 Tex.Cr. 628. 

60. Idaho.—^Lebak v. Nelson, 107 P. 
2d 1054, 62 Idaho 96. 
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I 421. - Reasons foi Statements or Ac¬ 

tions 

In general, a witness may testify on redirect ex¬ 
amination as to his reasons for his statements on cross- 
examination, or for his prior statements, acts, omissions 
to act, OP other conduct brought out on cross-examination. 

In order to refute unfavorable inferences and to 
avoid the effect of the cross-examination, a witness 
may be asked as to his reasons for his statements on 
cross-examination6i or at other times,or for 
acts, omissions to act, or conduct on his part which 
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have been brought out.«3 This rule, however, does 
not entirely supersede the rule against the admission 
of hearsay evidence, or deprive one accused of 
crime of the right to confront witnesses against him 
and to test their evidence by cross-examination.®^ 
Where the reason is irrelevant it is properly ex¬ 
cluded,®® although the court may permit it to be 
given even though it is immaterial.®® It is permis¬ 
sible to ask a witness if he understood a question 
asked on cross-examination,®'^ and where the wit¬ 
ness claims he did not understand the question it is 
not improper to permit him to change his testimony 


61. U.S.—^Tompkins v. Erie R. Co., 
C.C.A.N.T., 90 P.2d 603, reversed 
on other grounds 58 S.Gt. 817, 304 
U.S. 64, 82 L..Ed. 1188, 114 A.L.R. 
1487, mandate conformed to, C.C.A, 
Tompkins v. Brie R. Co., 98 P.2d 
49, certiorari denied 69 S.Ct. 108, 
305 U.S. 637, 83 L.Bd. 410. rehear¬ 
ing denied 59 S.Ct. 229, 306 U.S. 
673, 83 L.Ed. 436. 

Ala.—^Bradford v. State, 90 So.2d 96, 
38 Ala.App. 587. 

Miss.—Cole V. Tullos, 90 So.2d 32. 

Mo.—Corpus Juris cited in Lesch v. 
Terminal R. R. Ass'n of St. Louis. 
268 S.W.2d 686, 691. 

—^Malsto V. Malsto, 8 A.2d 810, 
128 N.J.Law 401, affirmed 12 A.2d 
890, 124 N.J.Law 565. 

N.C,—State v. King, 34 S.B.2d 3, 225 
N.C, 236. 

70 C,J. p 705 note 84. 

Avoiding effect of cross-examination 
generally see supra § 419 a. 
Rebutting inferences or implications 
generally see supra $ 419 c. 

Expert opinion 

Refusal to permit expert witness, 
on redirect examination, to give rea¬ 
sons for his opinion was error. 

—Stanley Co. of America v. Her¬ 
cules Powder Co., 108 A. 2d 616, 16 
N.J. 295, 45 A.L.R2d 1106. 
rallnre to identify employee of cor¬ 
poration 

Where plaintiff was cross-examin¬ 
ed as to identity of defendant corpo¬ 
ration’s employee to whom he claim¬ 
ed to have spoken concerning the 
matter involved, evidence was ad¬ 
missible, in an effort to explain and 
excuse his failure to Identify the em¬ 
ployee, to show the number of em¬ 
ployees of the corporation and the 
size of its building. 

Tex.—Burton v. Roberson, 164 S.W. 

2d 624, 139 Tex. 562, 143 A.L.R. 1. 
62. Mass.—Commonwealth v. Smith, 
109 N.B.2dl 120, 329 Mass. 477— 
Commonwealth v. Galvin, 89 N.B. 
2d 666, 310 Mass. 733. 

Tex.—Crowell v. State, 180 S.W.2d 
343, 147 Tex.Cr. 299. 

70 C.J. P 70S note 86. 

Trudisdosea reason 
Witness who on cross-examination 
admits making a prior statement in¬ 


consistent with his testimony on di¬ 
rect examination has the right, on 
redirect examination to give his own 
undisclosed Intent, motive, or other 
mental state as an explanation for 
having made the prior inconsistent 
statement. 

Ala.—Pollard v. Rogers. 173 So. 881, 
234 Ala. 92. 

Ross Neely Motor Exp. v. Rob¬ 
inson, 48 So.2d 252, 35 Ala.App. 
431, certiorari denied 48 So.2d 254, 
254 Ala. 293. 

Physical oonditlon 
Witness who on cross-examination 
admitted that immediately after col¬ 
lision he made statement which was 
Inconsistent with his testimony on 
direct examination was properly per¬ 
mitted on redirect examination to 
state his physical condition imme¬ 
diately after collision. 

Ala,—^Pollard v. Rogers, 173 So. 881, 
234 Ala. 92. 

63. Ga.—Green v. State, 16 S.B.2d 
438, 65 Ga.App. 764—Aycock v. 
State, 10 S.B.2d 84, 62 Ga.App. 812. 
La.—State v. McFarlain, 13 So. 2d 62, 
202 La. 801. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 656, 310 Mass. 733. 

Mo.—^Lesch v. Terminal R. R. Ass’n 
of St. Louis, 268 S.W.2d 686. 

Long V. F. W. Woolworth Co., j 
109 S.W.2d 86, 232 Mo.App. 417. 
N.C.—Crouse v. Vernon, 59 S.B.2d 
186, 232 N.C. 24. 

Okl.—Templeton v. State, Cr., 293 P. 
2d 636. 

70 C.J. p 705 note 86. 

Xnf ezeiLoes gMng reasons 

A witness may be interrogated on 
redirect examination as to any infer¬ 
ences shown by cross-examination 
giving explanations, reasons, and mo¬ 
tives surrounding or connected with 
the doing or omitting to do a partic¬ 
ular thing. 

IdaJio.—State v. Johnston, 98 P.2d 
628, 61 Idaho 87—State v. Fox, 16 
P.2d 663, 52 Idaho 474. 

Change of testimony 

(1) Where witness testified on 
cross-examination that he had chang¬ 
ed his testimony, he was properly 
permitted on redirect examination to 
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give the reason therefor, including 
advice that he received from others 
out of defendant's presence to tell 
the truth. 

Mich.—People v. Babcock, 3 N.W.2d 
865, 301 Mich. 518. 

(2) Where testimony of witness 
was Inconsistent with that given in 
another case and on cross-examina¬ 
tion he stated that his testimony in 
the other case was given under force, 
it was proper to permit him to testi¬ 
fy on redirect examination that he 
was not under any “force’* as to his 
testimony in the present trial, where 
the propriety of such testimony did 
not depend on the identity of the 
persons responsible therefor. 

Mo.—State v. Wilson, 286 S.W.2d 
766. 

Partioulsr acts or ooadnot permitted 
to be explained 

(1) Generally. 

Mo.—^Johnson v, Minihan, 200 S.W.2d 
334, 355 Mo. 1208. 

70 C.J. p 705 note 86 [b]. 

(2) Delay of prosecuting witness 
in assault case to complain to po¬ 
lice. 

D.C.—Stltely v. U. S., Mun.App., 61 
A.2d 491. 

(3) Failure to disclose at once who 
committed homicide. 

N.J.—State V. Burrell, 170 A. 843, 112 
N.J.Law 330. 

(4) Failure to make prompt dis¬ 
closure to police of hiding place of 
stolen goods. 

Pa.—Commonwealth v. Kauffman, 38 
A,2d 425, 155 Pa.Super. 347. 

(5) Striking another with a pipe. 
N.C.—State v. Minton, 68 S.E.2d 844, 

234 N.C. 716, 31 AL.R.2d 682. 

64. Idaho.—State v. Johnston, 98 P. 
2d 628, 61 Idaho 87. 

65. Pa.—^Mader v. Atkins, Com.Pl., 
49 I>auph.Co. 314. 

70 C.J. p 706 note 87. 

66. Mo.—^Lesch v. Terminal R. R. 
Ass’n of St Louis, 268 S.W.2d 686. 

67. Ky.—Thomas v. Commonwealth, 
222 S.W. 961, 188 Ky. 609. 
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as to the question which he asserted he misunder¬ 
stood.®^ 

Where a witness admits hostility, prejudice, or 
bias against a party on cross-exanaination, the rea¬ 
sons therefor cannot be gone into on redirect ex¬ 
amination,®^ especially where the reasons therefor in¬ 
volve an offense other than that with which accused 
is charged in the instant case.*^® The court, how¬ 
ever, in its discretion, may permit such redirect 
examination as is necessary to give a fairly intelli¬ 
gent understanding of the cause, nature, and effect 
of the influence on the witness.^i Where evidence 
of the wtness’ plea of guilty to an offense is ad- 
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mitted, it is improper to explain the reason why he 
pleaded guilt}’.’^^ 

I 422 . -Entire Conversation or Transac¬ 

tion and Surrounding Circumstanc¬ 
es 

Where a witness has been cross-examined as to a part 
of a conversation, statement, transaction, or occurrence, 
the whoie thereof, to the extent that it relates to the 
same subject matter and concerns the specific matter 
opened up, may be elicited on redirect examination. 

In general, where the cross-examination of a wit¬ 
ness brings out a part, redirect examination may 
elicit the whole, or other portions of the conversa¬ 
tion,73 statement,74 or transaction or occurrence."*^ 


69. Ky.—^Thomas v. Commonwealth, 
supra. 

Mich.—^Matthews v. Lamberton, 165 
3Sr.W. 748, 198 Mich. 746. 
AmhisruoTLS aueatlon 

Where a witness answered an am¬ 
biguous Question on cross-examina¬ 
tion, it is proper to permit him to 
explain on redirect examination what 
he understood the Question to be and 
to state what he meant by his an- 

—State V. McClelland, 10 N.W.2d 
798, 72 N.D. 666, 

Meaning of word 

Witness, after admitting on cross- 
examination conviction of larceny, 
was entitled on redirect examination 
to opportunity to explain that he did 
not understand meaning of word 
“conviction** and had in fact been 
acQuitted of only charge ever 
brought against him, 

N.C.—State v. King, 34 S.B.2d 3, 225 
N.C, 236. 

69. Ala.—Hovey v. State, 196 So. 
282, 29 Ala.App. 149, certiorari de¬ 
nied 196 So. 283, 239 Ala. 309. 

Cal.—People v. Zemavasky, 123 P.2d 
478, 20 C.2d 66. 

Right to show reasons for interest 
or bias of witness generally see 
infra § 571. 

Details of troiible between witness 
and party which caused bias can¬ 
not be gone into. 

Mo.—City of Gallatin ex rel. Dixon 
V. Murphy, App., 217 S.W.2d 400. 

JUBtUloation. 

Where cross-examination showed 
bias or prejudice on part of witness, 
he could not be rehabilitated on re¬ 
direct examination by showing his 
bias was justified, and rehabilitation 
should have been limited to evidence 
showing lack of bias, or less bias. 
Cal.—^People v. Mullen, 262 P.2d 19, 
116 CJL2d 340. 

70. Cal.—^People v. Zemavasky, 128 
P.2d 478, 20 C.2d 66. 

71. Ky.—^Holt V. Commonwealth, 
269 S.W.2d 463. 


Beasoa. for dlsliTrliig person’s ways 
Where witness testified on cross- 
examination that he did not like de¬ 
fendant’s ways. It was proper on re¬ 
direct examination to show that he 
was hostile to defendant because of 
controversy as to a boundary line 
between their farms. 

Ky.—Holt V. Commonwealth, supra. 

72. Va.—^Bourne v. Richardson, 118 
S.E. 893, 133 Va. 441. 

70 C.J. p 706 note 88. 

Right of impeached witness to ex¬ 
plain conviction see infra § 634. 

73. XJ.S.—New York Life Ins. Co. v. 
Doerksen, G.O.AKan., 76 P.2d 96. 

Ala.—Key v. State, 197 So. 863, 240 
Ala. 1—^Richardson v. State, 186 
So. 680, 237 Ala. 11. 

Colvin V. State, 70 So.2d 650, 37 
Aia.App. 268, affirmed 70 So.2d 864, 
260 Ala. 338—Scott v. State, 37 So. 
2d 670, 34 Ala.App. 18, certiorari 
denied 37 So.2d 674, 251 Ala. 440— 
Flournoy v. State, 87 So.2d 218, 
34 A1€lApp. 23, certiorari denied 37 
So.2d 223. 251 Ala. 285—Abercrom¬ 
bie V, SUte, 36 So.2d 111, 33 Ala. 
App. 681, certiorari denied 36 So. 
2d 115, 260 Ala. 701. 

Iow€L—Corpus guxis cited in Glat- 
stein V. Grund, 61 N.W.2d 162, 168, 
243 Iowa 641, 86 A.L.R.2d 631— 
State V. Ingram, 268 N.W. 186, 219 
Iowa 501. 

Ky._White v. Commonwealth, 166 

S.W’.2d 873, 292 Ky. 416. 

Minn.— Jeddeloh v. Hockenhull, 18 
N.W.2d 582, 219 Minn. 641. 

N.M.—State v. Puckett, 50 P.2d 964, 
39 N.M. 611. 

N.T.—People V. Fay, 59 N.T.S.2d 
127, 270 App.Dlv. 261, affirmed 68 
N.B.2d 463, 296 N.Y. 610, affirmed 
Fay V. People of State of N. Y., 

67 S.Ct. 1613, 382 U.S. 261, 91 L. 
Ed. 2043, rehearing denied 68 S.Ct. 
27, 332 U.S, 784, 92 UEd. 367, and 
Bove V. People of State of N. Y., 

68 S.Ct. 28, 332 U.S. 784, 92 L.Bd. 
367. 

Tex.—Oochran v. State, 94 S.W.2d 
471, 130 Tex,Cr. 382. 

70 C.J. p 707 note 89. 
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Eliciting entire conversation or 
transaction on cross-examination 
see supra $ 381. 

Statements of third person 

Where defendant had cross-exam¬ 
ined plaintiff concerning conversa¬ 
tion between plaintiff and third per¬ 
son, plaintiff's subseQuent testimony 
on redirect examination concerning 
statement made by tJilrd person in 
the conversation was admissible. 

Ala.—Clancy Lumber Co. v. HowelU 
70 So.2d 239, 260 Ala. 243. 

What was said 

WTiere counsel of accused cross- 
examined commonwealth’s witness¬ 
es as to whether witness and de¬ 
ceased had had “quite an argument” 
when deceased called on witness in 
his apartment in the building to 
which deceased moved on the follow¬ 
ing day, redirect examination of wit¬ 
ness to show what in fact had been 
said by witness and deceased was 
not error. 

Mass.—Commonwealth v. Taylor. 100 
N.E.2d 22, 827 Mass. 641. 

74. Ky.—^Hodge v. Commonwealth, 
287 S.W.2d 426—Corpus Juris cited 
iu Meadows v. Commonwealth. 136 
S.W.2d 1066, 1068, 281 Ky. 622. 

70 C.J. p 707 note 90. 

Xdf e story 

Defense counsel by referring, on 
cross-examination, to material in 
prosecution witness’ life story as 
told to papers after former trial 
warranted prosecutor’s action on re¬ 
direct in calling attention to other 
portions of life story as told to other 
papers or magazines in which the 
opposite was stated. 

N.Y.—^People V. Jelke, 152 N.Y.S.2d 
479, 1 N.Y.2d 321, 135 N.R2d 213. 

75. Ala.—Key v. State, 197 So. 363, 
240 Ala. 1—^Richardson v. State, 
186 So. 580, 237 Ala. 11. 

Kan.—State v. Lillian, 305 P.2d 828, 
180 Kan. 640. 

jlo.—^Bickmann v. St. Louis Public 
Service Co., 258 S.W.2d 122, 363 
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This rule applies although the matter elicited would 
otherwise be inadmissible,*^® and even though, it 
has been held, the part brought out on cross-exami¬ 
nation was not un favorable,or although the redi¬ 
rect examination disclosed that the conversation 
included remarks disparaging to the reputation of 
accused.^® 

The rule, however, has several limitations.*^® It 
is merely protective and goes only as far as is neces¬ 
sary to shield a party from adverse inferences;®® 
the undisclosed portion may be elicited to the extent, 
and only to the extent, that it explains, qualifies, or 
rebuts the part previously brought out®^ A party 
who, for the purpose of impeachment, has been 
cross-examined as to a part of an interview between 
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himself and an agent of the other party, may bring 
out on redirect examination as much of the inter¬ 
view as is necessary to explain any seeming conflict 
between the part brought out on cross-examination 
and his testimony on direct examination, but a 
stenographic report of the entire interview is not 
admissible.®® 

The matter permitted to be elicited must be a 
part of the same conversation, transaction, or state¬ 
ment brought out on cross-examination®® and must 
be related to the same subject matter.®^ Only as 
much of the conversation, statement, transaction, or 
occurrence may be elicited as concerns the specific 
matter opened up by the opposing party.®® Irrele¬ 
vant parts thereof are not admissible,®® and where 


Mo. 651—Johnson v. Mlnihan, 200 
S.W.Sd 334. 355 Mo, 1208. 

Pftffner v. Kroner Grocer & Bak¬ 
ing Co.. App., 140 S.W.2d 79. 
Mont—State v. Heaston, 97 P.2d 330, 
109 Mont 803. 

Wash.—State v. Hunter, 48 P.2d 262, 
188 Wash. 143. 

70 C.J. p 707 note 91. 

ZdeJitifioatioiL of person 
Where witness had testified on di¬ 
rect examination to seeing two per¬ 
sons near burglarized premises, but 
had admitted on cross-examination 
that he could not at that time have 
identified accused as being one of 
the two, redirect examination, adduc¬ 
ing testimony that witness had sub¬ 
sequently seen such persons cross 
street into a lighted area, where wit¬ 
ness had been able to identify one of 
them as accused, was not improper, | 
Tex.—^Davidson v. State, Cr., 288 S. , 
W.2d 93. 1 

Statement connected with conduct 
In murder prosecution where state 
brought out on cross-examination of 
■witness that accused had placed pis¬ 
tol in his pocket prior to the killing, 
accused was entitled, on redirect ex¬ 
amination, to elicit from the witness 
what accused had said when he put 
the pistol in his pocket. 

Ala.—Colvin v. State, 70 So.2d 654, 
260 Ala. 338. 

Partlonlar matters as to which tesU- 
mony permitted 

(1) In an action by a customer 
against a retail store for injuries 
sustained in a fall, cross-examina¬ 
tion of employee with respect to na¬ 
ture of his duties In store furnished 
sufficient basis for redirect testi¬ 
mony by employee concerning rules 
and regulations of store with refer¬ 
ence to sweeping of floors. 

Conn.—^Hoffman v. Mohican Co., 71 
A.2d 921, 136 Conn. 392. 

(2) Where, for the purpose of dis¬ 
crediting him, witness had been 
cross-examined concerning his insti¬ 
tution of certain actions, it was 
proper to permit him to testify on 


redirect examination that the actions 
had been settled. 

Okl.—Continental Oil Co. v. Wil¬ 
liams, 250 P.2d 439, 207 Okl. 501. 

(3) In murder prosecution involv¬ 
ing defense of self-defense, where 
doctor who attended deceased had 
testified on direct examination as to 
position of wounds on hand, and de¬ 
fense counsel emphasized in cross- 
examination that position of arm 
tended to show that deceased had 
raised his rifle, commonwealth was 
properly permitted to question doctor 
on redirect examination as to the 
position of deceased’s arm. 

Pa.—Commonwealth v. Ballade, 97 
A.2d 628, 374 Pa. 429. 

(4) Other transactions or occur¬ 
rences as to which complete inquiry 
permitted see 70 C.J. p 707 note 91 
[a]. 

?«. Ala.—Clancy Lfumber Co. v. 
Howell, 70 So.2d 239, 260 Ala. 243. 

Flournoy v. State, 37 So. 2d 218, 
34 Ala.App. 23, certiorari denied 37 
So.2d 223, 251 Ala. 285. 

Mo.—Johnson v. Minihan, 200 S.W.2d 
334, 355 Mo. 1208. 

Pflffner v. Kroger Grocer & Bak¬ 
ing Co., App., 140 S.W.2d 79. 

70 C.J. p 708 note 92. 

Hearsay 

Wash.—State v. Lowenthal, 48 P.2d 
909, 183 Wash. 14. 

S^f-servliLg deolaratiaiLS 
Ky.— Corpus Juris cited in Meadows 
V. Commonwealth, 136 S.W.2d 1066, 
1068, 281 Ky. 622. 

Mo.—^Mann v. Weiss, 170 S.W. 366, 
185 Mo.App. 335. 

77. Ala.—Hill v. State, 97 So. 639, 
210 Ala. 221. 

78- Tex.—Cochran v. State, 94 S.W. 
2d 471, 130 Tex.Cr. 382. 

79. Ill.—^People v. Baker, 125 N.B. 
263, 290 Ill. 349. 

80. tJ.S.—^U. S. V. Corrigan, C.C.A. 
N.T.. 168 F.2d 641. 
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81. Ill.—^People V. Baker, 126 N.B. 
263, 290 Ill. 349. 

Minn.—^Anderson v. Enfield, 70 N.W, 
2d 409, 244 Minn. 474—Jeddeloh v. 
Hockenhull, 18 N.W.2d 682, 219 
Minn. 541. 

Supplementation of e'vidence held not 
required 

Cross-examination of witness con¬ 
cerning investigations he ordered 
made and the resulting recommenda¬ 
tions does not authorize admission 
of the reports of the persons who 
made the investigations, where noth¬ 
ing in the testimony given on cross- 
examination required supplementa¬ 
tion to make the investigations and 
recommendations clearly understand¬ 
able. 

U.S.—^U. S. V. Corrigan, C.C.A.N.T., 
168 F.2d 641. 

82. Ohio.—Prok v. City of Cleve¬ 
land, App., 102 N.E.2d 253. 

83. Ill.—^People v. Baker, 126 N.E. 
263, 290 Ill. 349. 

70 C.J. p 708 note 94. 

84. Ky.—^Hodge v. Commonwealth, 
287 S.W.2d 426— Corpus Juris cited 
in White v. Commonwealth, 166 S. 
W.2d 873, 877, 292 Ky. 416. 

I Mont—State v. Collett, 167 P.2d 684, 
118 Mont. 473. 

70 C.J. p 708 note 96. 

86. Ky.—^Hodge v. Commonwealth, 
287 S.W.2d 426—White v. Common¬ 
wealth. 166 S.W.2d 873, 292 Ky. 
416. 

Blstinot and ludepeudeut state¬ 
ments in the same conversation, in 
no way connected with the state¬ 
ment first brought out, cannot be 
elicited on the grround that the sub¬ 
ject had been opened by the* cross- 
examination. 

Minn.—^Jeddeloh v. Hockenhull, 18 
N.W.2d 682, 219 Minn. 541. 

86. Cal.—People v. Kent, 287 P.2d 
402, 136 C.A.2d 422. 

Ky.—Hodge V. Commonwealth, 287 
S.W.2d 426. 
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it is incompetent and immaterial it is proper for the 
court to exclude it.^^ jhe right to relate the rest 
of the conversation does not render admissible state¬ 
ments of a third person which were related during 
the course of the conversation.^® WHiere a certain 
statement made on the examining trial is read to the 
witness and inquired into on cross-examination, the 
same may be done on redirect concerning another 
statement made on the trial with respect to the 
identical matter.®® 

A denial by a witness that he made a certain state¬ 
ment in a certain conversation, may authorize re¬ 
direct examination as to what was actually said in 
such conversation,®® but does not necessarily au¬ 
thorize the entire conversation to be elicited.®^ An 
inquiry as to whether a certain conversation related 
to a particular subject does not warrant a redirect 
examination as to the substance of the conversa¬ 
tion.®® Where no more of a conversation is brought 
out on cross-examination than was brought out on 
direct, further details of the conversation cannot be 
elicited on redirect.®® 

A mere inquiry as to whether the witness had a 
certain conversation, no part of which is brought 
out, does not authorize redirect examination to 
elicit the conversation,®^ particularly where the con¬ 
versation has no bearing on the suit in controver¬ 
sy,®® unless the unexplained showing of the fact of 
having had the conversation would discredit the 
witness.®® Inquiry as to whether a statement was 
made authorizes an inquiry as to what was said in 


the statement,®*? at least where the unexplained 
statement would be unfavorable to the witness. 

A question directed to the date of a conversation 
does not open the door to evidence as to the entire 
conversation.®® 

Part of conversation or transaction voluntarily 
mentioned, WTiere part of a conversation, trans¬ 
action, or occurrence is elicited on cross-examina¬ 
tion by a voluntary statement or one not responsive 
to the question, other parts of the conversation are 
not admissible on redirect examination^ even though 
the counsel on cross-examination repeats the an¬ 
swer in an interrogative form.® 

Details of complaint for rape. If accused, on 
cross-examination, brings out a portion of the par¬ 
ticulars or details of the complaint of prosecutrix 
in a prosecution for rape, the rest mai’ be brought 
out by the state.® 

Other party to conversation or statement WHiere 
it has been brought out that the witness had a con¬ 
versation with,*^ or made a statement to,® some¬ 
one, it is permissible to show with whom the con¬ 
versation was had or to whom the statement was 
made. Thus, w'here an alleged impeaching state¬ 
ment of the udtness, prepared and obtained by an¬ 
other, is submitted to the witness on cross-examina¬ 
tion for the purpose of impeachment, the identity of 
the person preparing the statement, the nature of 
his employment, and by whom employed may be 
inquired into on redirect examination.® 


37 , Ky._^Hodge v. Commonwealth, 

supra. 

70 C.J. P 708 note 96. 

CoxLoItLsloxLS on Issues 

In automobile collision case, cross- 
examination of police officer concern¬ 
ing his accident report with respect 
to the speed of the vehicles and 
what plaintiff had told him about 
how the accident had occurred did 
not open the door on redirect exam¬ 
ination to testimony as to his con¬ 
clusions in the report that the stat¬ 
ute was violated, that plaintiffs au¬ 
tomobile was on wrong side of road, 
and that no improper driving of de¬ 
fendant was indicated, since it con¬ 
stituted conclusions on basic issues 
of the litigation. 

Xj,s.—Gordon v. Robinson, C.A.i'a., 
210 F.2d 192. 

88 . Ohio.— McCracken v. West, 17 
Ohio 16. 

70 C.J. P 708 note 8 . 

89. Tex.— Lahue v. State, 101 S.W. 
1008, 51 Tex.Cr. 159. 

9a Fla.—Stewart v. State* 50 So. 

642, 68 Fla. 97. 

70 C.J. P 708 note 5. 


. Wash.—Surry v. Seattle Taxicab 
Co., 201 P. 754, 117 Wash. 559. 

I C.J. p 708 note 6. 

Tex.—^Howard v. State, 243 S.W. 
739, 92 Tex.Cr. 221. 

5 , XJ.S.—Safford v. XT. S., N.T., 233 
p. 495, 147 C.C.A. 381. 
id.—Hamilton v. State, 184 N.E. 
170, 205 Ind. 26. 

L Ala.—^Butler v. Hughes, 88 So. 
2d 195, 264 Ala. 532. 

0 C.J. P 708 note 98. 

5. Mich.—Beaublen v. Cicotte, 12 
Mich. 459. 

6. Ala.—Palmer v. State, 53 So. 
283, 168 Ala. 124. 

7 N.T—Graves v. Santway, 6 N.T. 
k 892 ! 2 Silv.Sup. 67, affirmed 28 
N.E. 256, 127 N.T. 677. 

0 C.J. P 708 note 3. 

18- N.J.—Doughty V. Somerville. 

etc.. R. Co., 22 N.J.Law 495. 

►9. Ohio.—^Brew Woltman & Co. v. 
National Power Machinery Co., 
App., 40 N.E.2d 192. 

g C.—^McLain v. Allen, 79 S.E. 1, 
95 S.C. 152. 

3 D. _Uhe V. Chicago, etc.. R. Co., 

64 N.W. 601. 3 S.D. 563. 
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Voluntary statements generally see 
supra § 419 b. 

XnadvertexLt disclosnra 

VTiere defendant, on cross-exam¬ 
ination, was asked whether plaintiff 
wrote defendant a letter before in¬ 
stituting action, and defendant re¬ 
plied that plaintiff wrote a letter 
wanting to know if defendant had 
insurance, disclosure of contents of 
letter was Inadvertent and not suffi¬ 
cient foundation for admission of all 
of contents of letter, or, on redirect 
examination, of defendant's renly. 
Iowa.—Trout v. Talerico, 21 N.W.2d 
672, 237 Iowa 285. 

2, Mass.— Perlmutter v. Highland 
St. R. Co., 121 Mass. 497. 

70 C.J. p 709 note 12. 

3 , Idaho.— State v. Andrus, 156 P. 
421, 29 Idaho 1. 

52 C.J. P 1068 note 8 . 

4 , N.T.—People V. Shilitano, 112 N. 
E. 733, 218 N.T. 161, L..R.A.1916P 
1044. 

6 . Neb.— Gleason v. Baack, 289 H. 
W. 349, 137 Neb. 272. 

3 . Ill.— Williams v. Matlin, 66 NJl 
2d 719, 328 Ill.App. 645. 
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Facts tending to show insurance. Where a wit¬ 
ness in an action for injuries is cross-examined as 
to a written statement which he had made, it is not 
improper for the witness to be asked in whose be¬ 
half the one who procured the statement was act¬ 
ing and elicit the fact that he was acting for an in¬ 
surance company,*^ and, similarly, after cross-ex¬ 
amination has shown that the witness made a state¬ 
ment to someone, it is not improper to ask to whom 
the statement was made and elicit the answer that 
it was made to an insurance man.^ 

Surrounding circumstances. It is proper on re¬ 
direct examination to bring out the circumstances 
surrounding a transaction or occurrence,» or the 
making of a statement^® brought out on cross-ex¬ 
amination. Where a witness is impeached on 
cross-examination by the introduction of a writing 
signed by the witness, the circumstances under 
which the signature was affixed may be shown on 
redirect to affect or explain away the force of the 
impeachment.il 
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§ 423. -Collateral, Irrelevant, or Imma¬ 

terial Matters 

Inquiry as to collateral. Irrelevant, or Immaterial mat¬ 
ters Is usually Improper on redirect examination, although 
the court. In Its discretion, may allow such inquiry with 
respect to matters introduced on cross-examination. 

As a general rule, inquiry as to collateral, ir¬ 
relevant, or immaterial matters is improper,!^ al¬ 
though the court, in its discretion, may allow such 
inquiry, where such matters were introduced on 
cross-examination,!^ but it is error for the court to 
do so where the matter brought out on redirect is 
of a damaging and prejudicial nature.l^ Where the 
evidence, although irrelevant and immaterial, is 
harmless, its admission is not fatal.i® 

Testimony as to matters which, although irrele¬ 
vant on direct, become relevant in the light of the 
cross-examination is properly admitted.1® The fact 
that counsel permitted irrelevant matter to be elicit¬ 
ed on cross-examination does not entitle him on 
redirect to follow that line of inquiry and elicit fur¬ 
ther details,i*^ but it has also been held that, where 
counsel on cross-examination opens the door to 


Ohio.—Booth. V. Coldlron, 9 N.B.2d 
161. 56 Ohio App. 144. 

7. Cal.—Corpus Juris a^oted iu 
Mullaulx V. Basich, 166 P.2d 130, 
185. 67 CA.2d 676. 

Ill.—Williams v. Matlin, 66 N.B.2d 
719, 828 IlLApp. 646. 

Minn.— Jankowski v. Clausen, 209 N. 

W. 317, 167 Minn. 437. 

Ohio.—^Booth V, Coldiron, 9 N.B.2d 
161, 66 Ohio App. 144. 

8. Cal.—Corpus Juris auoted in 

Mullanix v. Basich, 166 P.2d 130, 
135, 67 C.A.2d 675. I 

jjeh,—Crleason v. Baack, 289 N.W. 
349, 137 Neh. 272, 

N.J.—Treftz v. Kirby, 146 A. 688, 7 
N.J.M1SC. 655. 

9. Ala.—Clancy Lumber Co. v. How¬ 
ell, 70 So.2d 239, 260 Ala. 243. 

Cal.—Corpus Juris guoted lu Mulla- 
iiiv V. Basich, 156 P.2d 130, 136, 
67 C.A.2d 676. 

70 C.J. P 709 note 16. 

Elxplanatlon of matters generally see 
supra $ 420. 

ooosLsel 

Where cross-examination of a fel¬ 
low workman called as a witness for 
plaintiff disclosed that he had set¬ 
tled his claim against defendant for 
overtime compensation for a much 
smaller amount than that claimed by 
plaintiff, witness was properly per¬ 
mitted to state on redirect examina¬ 
tion that he was not represented by 
counsel when he accepted adjustment 
of his claim. 


Ala.—Belcher v. Hubbard, 21 So.2d 
850, 32 Ala.App. 95. 

10. Cal.—Corpus Juris guoted in 
Mullanix v. Basich, 155 F.2d 130, 
135, 67 C.A.2d 676. 

HI—Williams v. Matlin, 66 N.B.2d 
719, 328 IlLApp. 646. 

Mo.—^Johnson v. Minlhan, 200 S.W. 
2d 334, 365 Mo. 1208. 

—Corpus Juris guoted in Long 
V. Crystal Refrigerator Co., 277 
N.W. 830, 836, 134 Neb. 44. 

70 C.J. p 709 note 17. 

XkLOluding any inducements to make 
I>.C.—Nunan v. Timberlake, 86 F.2d 
407, 66 App.D.C. 160. 

Written statement 
S.D.—Schuetzle v. Nash-Flnch Co., 
38 N.W.2d 137, 72 S.I>. 688. 

11. Minn.—^Brusletten v. Relyea, 291 
N.W. 608, 207 Minn, 376. 

12. Cal.—^People v. Gin Shue, 187 
P.2d 742, 68 C.A.2d 625. 

Ky.—^Hodge v. Commonwealth, 287 
S.W.2d 426. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

Okl.—North Am. Acc. Ins. Co. v. 

Burkett, 281 P.2d 434. 

Or.—^Bowles v. Creason, 66 P.2d 1183, 
156 Or. 278. 

Utah.—State v. Cooper, 201 P.2d 764, 
114 Utah 631. 

70 C.J. p 710 note 26. 

Matter Judicially disposed of 
An Inguiry into a collateral matter 
which has been Judicially disposed 
of will not be permitted on redirect 
examination. 


Idaho.—^Lebak v. Nelson, 107 P.2d 
1054, 62 Idaho 96. 

13, U.S.—^Kowalchuk v. U. S., C.A. 
Mich., 176 P.2d 873—^Barrett v. U. 
S., C.C.A.Ind., 82 P.2d 628. 

Or.—^Mickel v. Associated Oil Co., 30 
P.2d 362, 147 Or. 81. 

70 C.J. p 710 note 27. 

Other offenses 

U.S.—U. S. V. Maggio, C.C.AN.J., 126 
P.2d 166, certiorari denied Maggio 
V. U. S., 62 S.Ct 1275, 816 U.S. 686, 
86 L.Ed. 1768. 

14, Wash.—State v. Devlin, 268 P. 
826, 146 Wash. 44. 

70 C.J. P 710 note 28. 

Other offenses 

In prosecution for murder ques¬ 
tioning accused's ex-wife on redirect 
examination cus to her sworn state¬ 
ment which intimated that accused 
had previously been accused of at¬ 
tempting to rape a certain girl, con¬ 
stituted prejudicial error even 
though guestion remained unan¬ 
swered. 

Tex.—Clark v. State, 264 S.W.2d 106, 
158 Tex.Cr. 180. 

15, Va.—^Ellison v. Commonwealth, 
107 S.B. 697, 130 Va. 748. 

le. Ala.— Hilbum v. McKinney, 96 
So. 61, 209 Ala 229. 

70 C.J. P 710 note 30. 

17 . Or.—State v. Harris, 211 P. 944, 
106 Or. 211. 

70 C.J. p 711 note 31. 

Incompetent matters generally see 
supra S 419 b. 
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irrelevant matter, he cannot be heard to complain 
that redirect examination on such matter in rebuttal 
was permitted.^* 

g 424. -Repetition of Testimony 

On redirect examination, the allowance or exclusion 
of a mere repetition of testimony Is discretionary with the 
court. 

A mere repetition of testimony is properly ex¬ 
cluded on rechrect examination,but the court, in 
its discretion, may allow the repetition.^O Like 
other matters in reexamination, exclusion of such 
testimony is discretionary with the court,and er¬ 
ror cannot be predicated imless a clear abuse of 
discretion is shown^^ or the complaining party has 
been injured or prejudiced.23 A party may not com¬ 
plain of the admission of testimony which is but a 
reiteration of matter brought out on cross-examina¬ 


tion.2* Also, the admission, on redirect examina¬ 
tion, of evidence which is a mere amplification of 
testimony brought out on cross-examination is not 
error "where no objection is made thereto at the 
trial.25 Repetition on cross-examination of testi¬ 
mony given on direct examination does not authorize 
redirect as to matters concerning it which were 
inadmissible in the first instance.2^ 

§ 425 . —— New Matter 

On pedipect examination a witness may be examined 
as to new mattep which was tipst elicited on cposs-exam- 
inatlon, but ordinarily the redirect examination should not 
be allowed to extend to matters which were not brought 
out on direct examination or touched on In cross-exam¬ 
ination. 

In general, on redirect examination a witness may 
be examined as to new matter which was first 
elicited on cross-examination,^'^ and which is rele- 


18 . Okl.—^Marlow v. Stat^ 202 P. 
1048, 20 Okl.Cr. 826. 

70 C.J. P 711 note 32. 

19. Md.—^Holler v. hovrery, 200 A. 
358, 175 Md. 149. 

K.C.—Coipus Jtixis cited in. Spivey 
V. NTewman, 69 S.£i.2d 844, 848, 232 
N.C. 281. 

Pa.—Commonwealth v. Brletic, 173 
A. 686, 113 Pa.Super. 508. 

■V^.Va.—State v. Shaffer, 76 S.E.2d 
217, 138 W.Va. 187, 

70 CJ. p 711 note 33. 

BEatter not gone into on cross-exam¬ 
ination 

Ariz.—State v. Parsons, 222 P.2d 637, 
70 Ariz. 399. 

Farticnlar testimony held properly 
reTosed 

(1) Refusal to permit witness on 
redirect examination to answer 
Question which in substance called 
for summation of his theory of ac¬ 
cident as already testified to on di¬ 
rect and cross-examinations was 
proper. 

Ala.— Moore-Handley Hardware Co. 
V. Williams, 189 So. 757, 238 Ala. 
189. 

(2) In criminal prosecution where¬ 
in all that was sought to be elicited 
from accused on redirect examina¬ 
tion referred to matters that were 
before jury and did not relate to re¬ 
buttal or denial of testimony of 
prosecutrix, objections were prop¬ 
erly sustained. 

Ala.—Young v. State, 24 So.2d 141, 
32 Ala.App. 233. 

(3) Other testimony see 70 C.J. P 
711 note 33 [a]. 

20. Mass.—Commonwealth v. Gal¬ 
vin, 89 N.E.2a 656, 310 Mass. 783. 

—State V. CiofCe, 26 A.2d 57, 128 
N.J.Law 842, affirmed 82 A.2d 79, 
130 N.J.Law 160. 

70 C.J. P 711 note 34, 


21. Ala.—^Moore-Handley Hardware 
Co. V. Williams, 189 So. 757, 238 
Ala. 189. 

N.C.—Corpus Juris cited in Spivey 
V. Newman, 59 S.E.2d 844, 848, 232 
N.C. 281. 

Pa.—Commonwealth v. Brletic, 173 
A. 686, 113 Pa.Super. 508. 

70 C.J. p 711 note 35. 

Discretion as to scope and extent 
generally see supra § 419 a, 

22. Cal.—People v. Rigby, 104 P. 

, 840, 11 C.A. 276. 

2a, N.Y,—Cadwell v. New Jersey 
Steamboat Co., 47 N.Y. 282. 

24. Neb.—Goodman v. Kennedy, 4 
N.W. 987, 10 Neb. 270. 

70 C.J. p 711 note 38. 

25. U.S.—S. V. Spagnuolo, C.C.A. 
N.Y., 168 P.2d 768, certiorari de¬ 
nied 69 S.Ct. 48. 335 U.S. 824, 93 
D-Bd. 318. 

2d. Tex.—^Bond v. State, 296 S.W. 
602, 107 Tex,Cr, 453. 

27. U.S.— Sullivan v. U. S., C.CA- 
Ariz., 76 F.2d 622, certiorari denied 
55 S.Ct. 914, 295 U.S. 767. 97 KEd. 
1699. . „ 

Ala.—^Dunnaway v. State, 56 So.*-d 
356, 36 Ala.App. 171, certiorari de¬ 
nied 56 So.2d 358, 256 Ala. 641, 

D.O.—Stitely v. U. S., Mun.App., 61 
-^2d 491. ^ 

Pla.—Noeling v. State, 40 So.2d 120. 

Idaho.—State v, Wheeler, 220 P.2d 
687, 70 Idaho 455. 

Pa.—Commonwealth v. Roberts, O. & 
T., 44 IiU 2 .Lieg.Reg. 176. 

Tex.—^Houston Fire & Cas. Ins. Co. 
V. Ford, Clv-App., 241 S.W.2d 168, 
refused no reversible error. 

Clark V. State, 267 S.W.2d 147, 
160 Tex.Cr. 32—^Trammell v. State, 
167 S.W.2d 171. 145 Tex.Cr. 224— 
Cochran v. State, 94 S.W.2d 471, 
130 Tex.Cr. 382. 
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tv'.Va.—Somerville v. Dellosa, 56 S.B. 

2d 766, 133 W.Va. 435. 

70 C.J. p 700 note 54. 

Admissibility of new matter on 
cross-examination see supra SI 
893-397. 

Irrelevant matter see supra § 423. 

Attitude of eornmnnity 

Where state’s witness testified on 
cross-examination that accused had 
stated he was being pushed around 
by entire community, on redirect ex¬ 
amination state could inQuire of "wit¬ 
ness what accused had done to cause 
community to dislike him. 

Tex.— ^ButtIs v. State, 276 S.W.2d 
260, 161 Tex.Cr. 210, certiorari de¬ 
nied 76 S.Ct. 61, 350 U.S. 830, 100 
L..Ed. 741. 

ZTew matter held proper fox redirect 
ezaminatloa 

(1) Generally. 

Cal.—People v. Kynette, 104 P.2d 
794, 15 C.2d 731, certiorari denied 
Kynette v. People of State of CaL, 
61 S.Ct. 806, 312 U.S. 703, 85 L..Ed. 
1136. 

(2) In prosecution for assault with 
intent to kill, where prosecuting wit¬ 
ness was asked on cross-examination 
as to whether he had brought an ac¬ 
tion against accused for medical ex¬ 
penses and damages, testimony on 
redirect examination as to medical 
expenses incurred as result of as¬ 
sault was proper. 

—State V. Barnett, 137 P.2d 133, 
156 Kan. 746. 

(3) In railroad company’s action 
to enjoin enforcement of ordinance 
prohibiting use of Diesel switch en¬ 
gines without fireman or helper to 
assist engineer, cross-examination of 
witness bringing out that all Diesel 
engines beyond forty-four-ton weight 
on another railroad were manned by 
two men, made admissible an agree¬ 
ment between fireman, engineers^ 



§§ 425-426 WITNESSES 

vant to the subject of the direct examination,28 al¬ 
though the testimony would not have been admis¬ 
sible on direct examination.^^ As to such new 
matters the court has a wide discretion in determin¬ 
ing the scope and extent of redirect examination, 
and a wide latitude should be extended in the re¬ 
direct examination as to new matters.81 

As a general rule the redirect examination should 
not be allowed to extend to matters which properly 
form a part of the case in chief, but were not 
brought out on direct examination or touched on 
in cross-examination, and such matters are properly 
excluded,22 particularly if there is no explanation 
as to why the question was not asked on direct.23 
This rule, however, has been held not applicable 
where evidence, sought to be elicited from plaintiff 
on redirect examination, went to plaintiff's cause 
of action, and related to a subject to which plain¬ 
tiff's attention had not been directed either on direct 
or cross-examination, and as to which plaintiff 
might have been recalled and examined.84 Permit¬ 
ting reexamination as to such matters, however, is 
within the discretion of the court,25 and in its dis¬ 
cretion the court may allow questions to be asked 
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and new matter brought out which should properly 
have been a part of direct examination.86 

§ 426 . -Inquiries as to Writings 

A witness who has been interrogated on cross-exam¬ 
ination as to certain writings may be examined as to such 
writings on redirect examination. 

Where a witness has been interrogated on cross- 
examination as to certain writings, the redirect ex¬ 
amination is properly extended to such writings,27 
unless the testimony as to them on cross-examina¬ 
tion was incompetent and irrelevant ;2 8 but the in¬ 
terrogatories must not be as to collateral matter,28 
and must be limited to the same subject as was 
inquired into on cross-examination.^® A witness 
who has testified that he had seen a credit entry 
may be asked its date,^^ and, where he has been 
asked if a letter has stated the true reason for a 
transaction, he may be asked on redirect if the 
letter was full and clear.^2 

After proper foundation in cross-examination, a 
witness may be allowed to testify as to the contents 
of a letter^2 or of a written report,^^ erasures in a 


and carriers that fireman or helper 
should be employed on larger Diesel 
engines. 

U.S.—V^^’einberg v. Northern Pac. Ry. 
Co.. C.aA,Mlnn., 150 F.2d 645. 

28. Cal,—^People v. Kynette, 104 P. 

2d 794, 15 C.2d 731, certiorari de¬ 
nied Kynette v. People of State 
of Cal., 61 S.Ct 806, 312 U.S. 703, ^ 
85 L.Rd. 1136. | 

29. Tex.—Trammell v. State, 167 S. j 
W.2d 171, 145 Tex.Cr. 224, 

70 C.J. p 700 note 55. I 

30. Mont.—State v. Heaston, 97 P,2d 
330, 109 Mont. 303. 

31. Mont.—State v. Heaston, supra. 

32. Mo.—State ex rel. State High¬ 
way Commission v. Bangal, App., 
124 S.W.2d 687. 

70 C.J. p 712 note 40. 

Limitation to scope of cross-exam¬ 
ination generally see supra § 419 
b. 

IdentUloatioxL held not new matter 
Where nine year old witness tes¬ 
tified on direct examination that she 
had known defendant "since she was 
real little/’ and "before she started 
to school," her testimony on redirect 
examination bearing on her identifi¬ 
cation of defendant was not new 
matter. 

Ark.—^Reynolds v. State, 246 S.W.2d 
724. 220 Ark. 188. 

83 , Ky.—Stokes v. Huddleston, 13 
S.W.2d 784, 227 Ky. 613. 


34. N.Y.—Gleaaon v. Metropolitan 
St. R. Co., 90 N.T.S. 1025, 99 App. 
Div. 209. 

35 . Idaho.—Corpus Juris cited in 
State V. Linebarger, 232 P.2d 669, 
671, 71 Idaho 255. 

Iowa.—Corpus Juris oited in State v. 
Finnegan, 65 N.W.2d 223, 226, 244 
Iowa 166. 

70 C.J. p 712 note 43. 

Discretion in redirect examination 
generally see supra § 419 a. 

36. Idaho.—Corpus Juris cited in 
State V. Linebarger, 232 P.2d 669, 
671, 71 Idaho 255. 

70 C.J. p 712 note 44. 

37. Ala,—Provident Life & Accident 
Ins. Co. V. Hudgens, 158 So. 757, 
229 Ala. 552. 

Tex,—Commerce Realty Co. v. Chas. 
F. Thompson Scenic Co., Civ.App., 
69 S.W,2d 811, error dismissed. 

70 C.J. p 712 note 46. 

Matters brought out on cross-exam¬ 
ination generally see supra § 419 b, 
Report of accident 
Where police officer testified on 
cross-examination that he changed 
his report of accident. It was proper 
to permit him to testify on re-exam- 
ination as to contents of report, even 
though report contained officer’s 
opinion as to the name of the opera¬ 
tor of the automobile. 

Va,—Sanders v. Newsome, 19 S.B.2d 
883, 179 Va. 582. 

38. Mo.—Redman v. Peirsol, 89 Mo. 
• App. 173. 


Redirect examination as to collater¬ 
al or irrelevant matters see supra 
§ 423. 

39. Neb.—^Fremont Butter, etc., Co. 
V. Peters, 63 N.W. 791, 45 Neb. 366. 

70 C.J. p 712 note 47. 
lHatters not in issue 

In action for attorney’s fees, 
wherein the attorney testified that in 
preparation of the case he had exam¬ 
ined a certain decision and on cross- 
examination stated that he was not 
familiar with procedure followed by 
trial judge in such case, sustaining 
an objection to a question on redirect 
examination after recess during 
which the attorney had examined 
such decision, as to respect in which 
such case was distinguishable from 
facts of case in which attorney had 
been employed, was not error, where 
defendant did not make contention 
that attorneys were incompetent. 
Cal.—^Flynn v. Young, 78 P.2d 245, 
25 C.A.2d 614. 

40. Ky.—^White v. Commonwealth, 
166 S.W.2d 873, 292 Ky. 416. 

41. Wis.—^Norwegian Plow Co. v. 
Hanthom, 37 N.W. 826, 71 Wis. 
529. 

42. Va.—Hawse v. Bryan, 138 S.E. 
721, 148 Va. 194. 

43. Wash.—State v. Erving, 63 P. 
717, 19 Wash. 435. 

70 C.J. p 712 note 60. 

44. Ala.—^Williams v. Alabama Fuel 
& Iron Co., 102 So. 136, 212 Ala. 
159. 
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diary, and how books of entry were kept.45 
Where the integrity of a witness’ affidavit has been 
attacked, redirect examination to establish that he 
acted in good faith and on credible information is 
proper.47 Counsel on redirect examination may not 
pursue a line of inquiry as to a certain writing 
when the effect would be an impeachment of his 
own witness.48 

§ 427, -Introduction of Writings in Evi¬ 

dence; Use of Writings 

Writings as to which a witness has been Interrogated 
on cross-examination, and writings not referred to on 
cross-exarnlnatlon but relevant to the matters about 
which the witness was cross-examined, may be intro¬ 
duced in evidence on redirect examination. 

Writings concerning which a witness has been 
interrogated on cross-examination may be offered in 
evidence on redirect,^^ and a writing not referred 
to may also be introduced if relevant to matters 
about which the witness was cross-examined.5<> A 
writing which has no proper connection with cross- 
examination is not admissible in evidence.®^ If 
parts of writings are proved on cross-examination, 
other connected parts may be received on redirect,5- 
but portions not on the same subject or within the 
scope of the specific matter opened up on cross¬ 


examination are not admissible.53 

Where there is an inference that a writing con¬ 
tained a certain statement, the writing is admissible 
on redirect to show that the statement was not 
made.54 However, a mere inquiry as to w'hether 
a memorandum of a transaction w’as made by plain¬ 
tiff does not authorize a reading of the memorandum 
in evidence where the testimony in that respect had 
not been impeached,®^ and similarly an admission by 
a witness on cross-examination that he made certain 
statements in an affidarit previously sworn to, no 
part of which was offered in evidence, does not au¬ 
thorize its introduction in evidence on redirect®^ 
The fact that a witness has been cross-examined as 
to why he omitted to include the statements of cer¬ 
tain persons in his report, without eliciting the mat¬ 
ters it did contain, will not entitle the other party 
to introduce the report into evidence, where it is 
inadmissible as hearsay evidence.®" The fact that 
a writing is presented to the witness solely to en¬ 
able him to identify certain entries therein, it not 
being offered in evidence, does not entitle counsel 
on redirect examination to introduce it in evi¬ 
dence.®* 

A writing which has been used in cross-examina¬ 
tion may be used on redirect®^ w’ithout being of- 


45. Ala.—^Parker v. Newman, 75 So. 
479, 200 Ala. 103. 

70 C.J. P 713 note 62. 

46. Vt—^Missisguoi Bank v. Evarts, 
45 Vt. 293. 

47. Iowa.—State v. Wilson, 190 N. 
W. 411, 195 Iowa 821. 

48. Mo.—White v. Missouri Motors 
Distributing: Co., 47 S.W.2d 246, 
226 Mo.App. 453. 

70 C.J. p 713 note 65. 

Impeachment of record 

In criminal prosecution In which 
certain reports, they being copies of 
public records, were presented as a 
part of the case for the prosecution, 
and on cross-examination a witness 
admitted he signed the reports, 
which set forth the amount of com¬ 
missions paid and appeared to be 
sworn to by witness, testimony of 
witness on redirect examination that 
he knew nothing about commissions, 
signed reports on reguest of one ac¬ 
cused, and had not sworn to them, 
was not admissible. 

Colo.—^Lewis v. People, 60 P.2d 1089, 
99 Colo. 102. 

49 . N.J.—Iverson v. Prudential Ins. 
Co. of America, 19 A2d 214, 126 
N.J.Law 280. 

70 C.J. p 713 note 56. 

50. Iowa.—Spaulding v. Chicago, 
etc., R. Co., 67 N.W. 227, 98 Iowa 
205. 

70 C.J. p 713 note 67. 


To refute oross-eacamlnatlon 
WTiere plaintiff raised Implication 
by cross-examination of witness that 
unfilled orders had been received 
shortly prior to time business was 
repossessed by defendant and that 
plaintiff had not had opportunity to 
fill orders, defendant was entitled to 
elicit from witness on redirect exam¬ 
ination time when orders came in as 
shown by witness' examination of 
plaintiff's books and invoices. 

K.D.—^Mevorah v. Goodman, 57 N.W. 
2d 600, 79 N.D. 443, 49 A.L.R.2d 
825. 

SI- Mass.—Commonwealth v. Gia- 
comazza, 42 N.E.2d 506, 311 Mass. 
456. 

70 C.J. p 718 note 63. 

52. Mont.—State v. Collett, 167 P. 

2d 584, 118 Mont. 473. 

70 C.J. P 713 note 59. 

Eliciting entire conversation or 
transaction see supra § 422. 
Diagram 

In consolidated actions arising out 
of automobile collision, where de¬ 
fendants used witness’ original notes 
on cross-examination of witness and 
succeeded in causing witness to con¬ 
tradict himself with respect to his 
testimony as to length of brake 
marks on pavement, trial court did 
not abuse Its discretion in admitting 
diagram of scene of accident, made 
by witness either contemporaneously 
or next morning after the accident, 
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on which witness based his testi¬ 
mony, as showing meaning of notes 
on which cross-examination had been 
based. 

N.H.—Watkins v. Holmes, 35 A2d 
395, 93 N.H. 53. 

53. Mont.—State v. Collett, 167 P.2d 
584, 118 Mont. 473. 

N.T.—Garb v. Amalgamated Proper¬ 
ties, 2 N.Y.S.2d 252. 253 App.Div. 
346, appeal dismissed 14 N.E.2d 
826, 277 N.Y. 733. 

54. Minn.—State v. Brodt, 185 N.W. 
645. 150 Minn. 431. 

Rebutting inferences generally see 
supra § 419 c. 

55. N.Y.— Avery v. Mattice. 9 N.Y. 
S. 166, affirmed 30 N.R 1152, 132 
N.Y. 601. 

70 C.J. p 713 note 60. 

56. D.C.—^I\’ashington & O. D. Ry. 
Co. V. McPherson, 58 App.D.C. 211, 
26 P.2d 989. certiorari denied 49 
S.Ct. 13, 278 U.S. 610, 73 L.Ed. 535. 

57 . Mo.—James v. LaMear, App., 
189 S.W.2d 131. 

58. Cal.—People v. Van Ewan, 43 P. 
520, 111 C. 144. 

59. Ky. —Corpus OUris cited la 
Meadors v. Commonwealth, 136 S, 
W.2d 1066, 1069, 281 Ky. 622. 

70 C.J. p 713 note 64. 

Officer’s report used to discredit him 
Xj.s.—Affronti V. U. S., aCA..Mo., 
145 F.2d 8. 
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fcred in evidence.®® 

§ 428. Questions 

The allowance or refusal of leading questions on re¬ 
direct examination Is within the sound discretion of the 
triai courtf but ordinarily such questions are objectionable 
and properly excluded. 

As a general rule, in the absence of a showing 
of propriety,a leading question to one’s own wit¬ 
ness on redirect examination is objectionable and 
is properly excluded,62 and it is erroneously allowed 
where its effect is harmful.®* However, as in 
other matters in reexamination, it is within the 
discretion of the court to permit®* or refuse®® the 
asking of such a question. 

Questions are not improper as leading where they 
relate to matter which had in substance been 
brought out on cross-examination®® or to matter 
already in the record ;®7 but in the reexamination of 
his own witness counsel has no right to recite his 
tinderstanding of the evidence given by the witness 
on cross-examination, as preliminary to having the 


witness explain his testimony.®® Leading questions 
may properly be allowed if the purpose is to ex¬ 
plain, develop, or modify new matter brought out 
on cross-examination,®® but this rule does not 
apply where the new matter is properly a part of 
cross-examination so that the witness is to be 
deemed to be continually the witness of the party 
introducing him.'^® 

If the witness is unwilling to testify^i or is 
hostile,72 leading questions may be asked. To re¬ 
fresh a witness' memory or recollection it may be 
permissible to ask leading questions,73 and to call 
his attention to previous conversations or state¬ 
ments had with relation to the subject of his testi- 
mony,74 or to the time and place of a conversa- 
tion,75 or to the time and place to which a state¬ 
ment referred.7® However, a leading question to re¬ 
fresh a witness' recollection as to a matter about 
which it is evident he could have no basis for an in¬ 
telligent reply is properly excluded.77 An effort to 
refresh a witness' recollection which has not been 
exhausted is improper.78 


Confession 

Where accused denied truth of 
confession and stated that state¬ 
ments had been extorted from him 
by threat and promises in violation 
of Anti-Sweating Act, failure to per¬ 
mit accused’s counsel to Inspect 
transcripts allegedly containing ac¬ 
cused’s statements and to re-exam¬ 
ine witnesses constituted prejudicial 
error. 

Try -_^Meadors v. Commonwealth, 136 

S.W.2d 1066, 281 Ky. 622. 

60* Ky.— Corpus Juris cited in 
Meadors v. Commonwealth, 136 S. 
W.2d 1066, 1069, 281 Ky. 622. 

70 C.J. P 713 note 65. 

61. Tex.—^Harvey v. State, 34 S.W. 
623, 36 Tex.Cr. 645. 

62. U.S.—^American Radiator & 
Standard Sanitary Corp. v. Fix, 
C.AS.D., 200 F.2d 629. 

Ala.— Whitt V. Forbes, 64 So.2d 77, 
258 Ala. 580. 

Va.—Anchor Motor Freight, Inc., of 
DeL V. Paul, 95 S.E.2d 179, 198 Va. 
480. 

70 aJ. P 715 note 86. 

63. N.J.—State v. Young. 108 A. 216, 
93 N.J.Law 396. 

70 C.J- P 716 note 87. 

Ala.—Whitt v. Forbes, 64 So.2d 
77, 268 Ala. 580. 

Conn.— Hulk v. Aishberg, 11 A.2d 
880, 126 Conn. 360. 

Ill,—Cruz V. Gulf, M. & O. R. Co., 
129 ]Sr.E.2d 272, 7 Ill.App.2d 209. 
Mont.— State v. Collett, 167 P.2d 684, 
118 Mont. 478. 

Utah.—Xenakis v. Garrett Freight 


Lines, Inc., 266 P.2d 1007, 1 Utah 
2d 299. 

70 C.J. p 716 note 89. 

Scope and extent as discretionary 
see supra § 419 a. 

65. Ala,—^Whitt v, Forbes, 64 So.2d 
77, 258 Ala. 580. 

Conn.—Hulk v. Aishberg, 11 A.2d 
380, 126 Conn. 360. 

70 C.J. p 715 note 90. 

66. Kan.—State v. Rafferty, 67 P.2d 
1111, 146 Kan. 795. 

Ky.—^Hess v. Commonwealth, 5 S.W. 

751, 9 Ky.L. 690. 

Answer not heard by attorney 
Redirect examination question of 
witness as to answer he made on 
cross-examination was not improper 
as leading, suggestive, and calling 
for a conclusion and opinion of the 
witness where attorney had not dis¬ 
tinctly heard the answer. 

Tex.—^Newman v. State, 210 S.W.2d 
171, 151 Tex.Cr. 628. 

67. Ill.—Cruz V. Gulf, M. & O. R. 
Co., 129 N.B.2d 272, 7 Ill.App.2d 
209. 

38. Ga.—Travelers’ Ins. Co. v. Shep¬ 
pard, 12 S.E. 18, 86 Ga. 761. 

69. Cal.—^Eaton v. Locey, 136 P. 634, 
22 C.A. 762. 

Ill. —Chicago V. Sutton, 136 Ill.App. 
221 . 

70- Nev.— Anderson v. Berrum, 186 
P. 973, 36 Nev. 463. 

71. Utah,—Xenakis v. Garrett 
Freight Lines, Inc., 265 P.2d 1007, 
1 Utah 2d 299. 

70 CJ. p 716 note 95. 

72. Utah.—^Xenakis v. Garrett 
Freight Lines, Inc., supra. 
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73. Ariz.—Cochrane v. State, 69 P. 
2d 658, 48 Ariz. 124. 

70 C.J. p 716 note 96. 

74. La.—State v. Breedlove, 7 So.2d 
221, 199 La. 965. 

70 C.J. p 716 note 97. 

75. N.T.—Gilbert v. Sage, 57 N.Y. 
639. 

76. Cal.—^People v. Thomas, 94 P.2d 
1021, 36 C.A.2d 206. 

77. Ala.—Grissom v. Dahart Ice 
Cream Co., 40 So.2d 333, 34 Ala. 
App. 282, certiorari denied 40 So. 
2d 339, 252 Ala. 235. 

Questions h^ properly excluded 

(1) Question as to whether a per¬ 
son said a certain thing was proper¬ 
ly excluded after the witness had 
testified that he could not remember 
even In substance what the person 
said. 

Cal.—^People v. Overacker, 115 P. 766, 
16 C.A. 620. 

70 C.J. P 716 note 99. 

(2) Where, on direct and cross- 
examination, witness testified that 
at hospital he did not look at plain¬ 
tiff’s head and knew nothing about 
any injury thereto, refusal to permit 
redirect examination to ask witness 
for purpose of refreshing his recol¬ 
lection as to whether he had noticed 
a swollen place on plaintiff’s head 
on left-hand side near forehead was 
not error. 

Ala.—Grissom v. Dahart Ice Cream 
Co., 40 So.2d 333, 34 Ala.App. 282, 
certiorari denied 40 So.2d 389, 262 
Ala. 235. 

78. N.T.—Nugent v. Campbell, 167 
N.Y.S. 617, 180 App.Div. 267. 
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A party who is surprised by unfavorable testi¬ 
mony given by his own witness on cross-examination 
may, on redirect examination, ask leading questions 
as to contradictory statements made by him,*^® and, 
in effect, may cross-examine him, even though the 
incidental effect may be impeachment of the wit¬ 
ness but the state cannot do so where the testi¬ 
mony is favorable.81 It has been held not error to 
elicit with whom a witness had a conversation be¬ 
fore the witness answered a prior question as to 
whether he had a conversation concerning a certain 
matter.82 

Assumption of fact. On redirect examination it 
is proper to refuse to allow a question which as¬ 
sumes a fact not proved,but the allow’ance of 
such a question rests largely in the discretion of the 
trial court, and in some instances it has been held 


not improper to permit it^-^ A witness may not be 
questioned on redirect examination as to the purpose 
of correspondence which he brought into the state, 
where there is no evidence that he had brought any 
into the state.®® 

§ 429. Recross-Examination 

In general, the right to, and scope of, recross-exam¬ 
ination is within the sound discretion of the trial court, 
which ordinarily limits Ft to matter brought out on re- 
direct examination. 

As a general rule, recross-examination is not al¬ 
lowable as a matter of right;®® the question of 
permitting recross-examination, and the scope and 
extent thereof, are in the sound discretion of the 
trial court,whose action will not be disturbed un¬ 
less an abuse of discretion is shown.®® Ordinarily, a 


79- Ariz.—Cochrane v. State, 69 P.2d 
658, 48 Ariz. 124. 

Utah.—Xenakis v. Garrett Freight 
Lines, Inc., 265 P.2d 1007, 1 Utah 
2d 299. 

80. Ala.—Watts V. State, 63 So. 16, 

8 Ala.App. 116. 

81. Ala.—Watts v. State, supra. 

82. Mass.—Commonwealth v. Blnight, 
154 N.B. 91, 257 Mass. 421. 

83. Md.—^Holler v. Lowery, 200 A. 
353, 176 Md. 149. 

84. Ala.—^Hilburn v. McKinney, 96 
So. 61, 209 Ala. 229. 

85. U.S.—Sheridan v. U. S., CGA. 
Cal., 112 F.2d 603, reversed on oth¬ 
er grounds 61 S.Ct. 619, 312 U.S. 
664, 86 L.Bd. 1104, mandate con¬ 
formed to, C.C.A, 118 F.2d 828, 
certiorari denied 61 S.Ct. 1115, 318 

U. S. 686, 85 L.Ed. 1641 —Sherwln 

V. U. S.. C.C.A.Cal., 112 P.2d 603. | 
reversed on other grounds 61 S.Ct. 
€18, 312 U.S. 664, 85 L.Bd. 1104. 
mandate conformed to, C.CA.., 118 
P.2d 828, certiorari denied 61 S.Ct. 
1115, 313 U.S. 686, 85 L.Ed. 1541. 

86. Ariz.—Ooipns Jnxls oaoted to 
General Petroleum Corp. v. Barker, 
269 P.2d 729, 733, 77 Ariz. 286. 

La.—State v. Fernandez, 102 So. 186, 
157 La. 149. 

87. Ala.—^Koger v. State, 87 So.2d 
552, 38 Ala.App. 476. 

Ariz.—Corpus Jtirls gnoted to Gener¬ 
al Petroleum Corp. V. Barker. 269 
P.2d 729, 733, 77 Ariz. 235. 

Oa.—Taylor v. State, 1 S.33.2d 62, 69 
Ga.App. 396. 

La.—State v. Byrd, 88 So.2d 396, 214 
La. 718. 

Mass.—Caron v. Hazlett, 75 N.B.2d 
288, 821 Mass. 67L 
70 C.J. P 716 note 10. 
discretion of court in: 

T. tTniting scope of cross-examina- 
tion to that of direct examina¬ 
tion see supra § 396. 


Bedirect examination see supra § 
419. 

Bounds of proper recross-examina¬ 
tion is within the sound discretion of 
the trial court. 

Xj.s.— U. S. V. Stoehr, C.A.Pa., 196 F. 
2d 276. 33 A.L.B.2d 836, certiorari 
denied Sto^r v. U. S., 73 S.Ct. 28. 
344 U.S. 826. 97 L.Bd. 643. 
Cousiderahle disoretiou 
A trial court has considerable dis¬ 
cretion in permitting recross-exami¬ 
nation. 

D,C,—Kitchen v. U. S., 221 F.2d 832. 

95 U.SA.PP.D.C. 277. 

Good cause required 
j A trial court cannot permit recalls 
' of witnesses without a firm limita¬ 
tion and without cogent reasons, and, 
while recall is often proper, it should 
be confined to instances where rood 
cause is shown. 

D.C.—Kitchen v. U. S., supra. 

Matters not to rebuttal 

Allowance of evidence on recross- 
examination as to matters not in re¬ 
buttal was in sound discretion of 
trial court. 

Ala.—Butler v. State, 93 So.2d 441, 38 
AlaAwPp. 627, certiorari denied 93 
So.2d 445, 265 Ala. 694. 

Matters considered 

In passing on objection to recross- 
examination the trial court may 
properly consider whether the mat¬ 
ter objected to was covered in pre¬ 
vious cross-examination of the wit¬ 
ness and the age, demeanor, attitude 
and intelligence of the witness. 

W.Va.—State v. Justice, 66 S.B.2d 
743, 135 W.Va. 852. 

Not limited to materi^ty 

The rule that cross-examination 
proper is limited only by materiality 
does not preclude the trial court, in 
its discretion, from limiting scope 
of inquiry on recross-e x a min ation. 
Ariz.—General Petroleum Corp. v. 
Barker, 269 P.2d 729, 77 Ariz. 235. 
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88. Ariz.—Corpus Juris quoted to 
General Petroleum Corp. v. Barker, 
269 P.2d 729, 733, 77 Ariz. 235. 

Ga.—^Taylor v. State, 1 S.B.2d 52, 59 
Ga.App. 396. 

70 C.J. p 716 note 11. 

Allowance held proper 

Miss.—^Autry v. State, 92 So.2d 856. 

Befusal to allow question held not 
abnse of discretion 

(1) Generally. 

U.S.—U. S. V. Stoehr, C.A.Pa., 196 F. 
2d 276, 83 A.L.R.2d 836, certiorari 
denied Stoehr v, U. S., 73 S.Ct. 28, 
344 U.S. 826. 97 L.Ed. 643. 

Ala.—General Mills v. Carter, 196 So. 

803, 29 Ala.App. 299. 

Ariz.—General Petroleum Corp. v. 

Barker, 269 P.2d 729, 77 Ariz. 235. 
Cal.—^People v. Woodard, App., 302 
P.3d 834. 

D.C.—Kitchen v. U. S., 221 F.2d 832. 

95 U.S.APP.P.C. 277. 

Mass.—Caron v. Hazlett, 76 N.E.2d 
233, 321 Mass. 671. 

Mo.—Orr v. Shell Oil Co., 177 S.W. 
2d 608, 352 Mo. 288. 

Mont.—State v. McSloy, 261 P.2d 663, 
127 Mont. 265. 

N.j. —state V. Cooper, 92 A.2d 786, 10 
N.J. 632. 

W.Va.—State v. Justice, 65 S.E.2d 
743. 135 W.Va. 852. 

70 C. J. p 716 note 11 [a]. 

(2) Where witness had told what 
he knew of crime charged, both on 
direct examination and cross-exam¬ 
ination, and answered that state’s 
attorney had not told him what to 
say, sustaining of objection to ques¬ 
tion on recross-examination as to 

I what witness had told state’s attor¬ 
ney about case was not improper re¬ 
striction on accused’s right to ex¬ 
amine witnesses against him. 

Ill. —^People V. Pieper, 101 N.B.2d 
109, 410 HI. 15. 

(3) Where state’s witness was not 
hostile and gave what aid he could 
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§ 429 WITNESSES 

party must exhaust his cross-examination of a wit¬ 
ness when it is entered into,*® and recross-examina¬ 
tion is properly refused where redirect examina¬ 
tion has been confined to the scope of the cross-ex¬ 
amination and has brought out no new matter,®® 
particularly where the matter sought to be inquired 
into is not disputed.®^ Questions on the examina¬ 
tion in chief should be asked in the first cross-ex- 
amination.®^ 

Recross-examination relative to testimony on re¬ 
direct is proper.®* Thus, it is proper to allow re- 
cross-examination on a subject which was opened 
up on redirect examination,®^ or as to new matter 
which was brought out on redirect examination,®5 
or which is designed to test the credibility of the 
witness or of testimony elicited on redirect exami¬ 
nation.®* On the other hand, where a witness is 


subjected to recross-examination or recalled for 
further cross-examination the inquiry is properly 
confined to matters as to which he has previously 
testified on redirect examination,®" or to new matter 
brought out on redirect examination.®* It is proper 
to exclude questions as to matters which were not 
opened up, or brought out, on redirect examina¬ 
tion,®® or as to matters already fully covered,^ or 
discussed at length on cross-examination,^ or as to 
matters with respect to which the witness was 
examined on direct examination and as to which 
he was cross-examined, or as to which there was an 
opportunity to cross-examine him,® where there is 
no claim of oversight and no reason stated why 
the matter was not inquired into on the cross-exami¬ 
nation proper.'^ However, whether a party is to be 
granted the privilege of reopening on recross-ex- 


to accused's case, refusal of judge to 
allow accused’s attorney to re^ll 
such witness for recross-examina¬ 
tion after he had been examined by 
prosecuting attorney and cross-ex¬ 
amined by accused’s attorney, there¬ 
by obliging accused’s attorney to call 
witness as his own witness, was not 
an abuse of discretion. 

La.—State v. Byrd, 38 So.2d 396, 214 
La. 713. 

89. Arlz.—Corpus Jtizis quoted In 
General Petroleum Corp. v. Barker, 
269 P.2d 729, 733, 77 Ariz. 235. 

70 C.J. p 716 note 6. 

Recalling for cross-examination see 
supra § 371. 

90. Ariz.—Corpus Juris quoted in 
General Petroleum Corp. v. Barker. 
269 P.2d 729, 733, 77 Ariz. 236. 

Mont.—State v. McSloy, 261 P.2d 663, 
127 Mont. 265. 

70 C. J. p 716 note 7. 

91 . Ariz.—Corpus Juris quoted in 
General Petroleum Corp. v. Barker, 
269 P.2d 729, 733, 77 Ariz. 236. 

La.—State v. Fernandez, 102 So. 186, 
167 La. 149. 

92. Md.—^Maryland Wrecking & 
Equipment Co. v. News Pub. Co., 
129 A. 836. 148 Md. 560. 

93. Cal.—Perrula v. Santa Fe Bus 
Lines, 189 P.2d 294, 83 C.A.2d 416. | 

70 C.J. p 717 note 12. 

94. U.S.—^American Radiator & 
Standard Sanitary Corp. v. Fix, C. 
A.S.D.. 200 P.2d 629. 

Cal.—^Ferrula v. Santa Fe Bus Lines, 
189 P.2d 294, 83 C.A.2d 416. 

Iowa.—State v. Wheelock, 254 N.W. 

313, 218 Iowa 178. 

70 C.J. p 717 note 13. 

95. U.S.—U. S. V. Stoehr, C.A.Pa., 
196 P.2d 276, 33 A.L.R.2d 836, cer¬ 
tiorari denied Stoehr v. U. S., 73 S. 
Ct 28, 344 U.S. 826, 97 L.Bd. 643. 

Cal.—People v. Baldwin, 270 P.2d 
1028, 42 C.2d 858, certiorari denied 


Baldwin v. People of State of Cal., 
75 S.Ct. 358, 348 U.S. 937, 99 L.Bd. 
734. 

70 C.J. p 717 note 14. 

96. Ala.—^Bank of Loretto v. Bobo. 
67 So.2d 77, 37 Ala.App. 139, certio¬ 
rari denied 67 So.2d 90. 259 Ala. 
374. 

Other crimes 

A prosecuting attorney’s recross¬ 
examination of accused as to specific 
crimes for which he had theretofore 
been convicted was not error, where 
accused attempted to conceal the 
number of his previous convictions 
and to color and disguise the nature 
of such convictions. 

Ky.— ^Allison V. Commonwealth, 117 
S.W.2d 184. 273 Ky. 538. 

97. Ariz.—General Petroleum Corp. 
V. Barker, 269 P.2d 729, 77 Ariz. 
235. 

Pa.—Commonwealth v. Wise, Quar. 

Sess., 67 Dauph.Co. 49. 

70 C.J. p 717 note 18. 

Categories to which examination lim- 
Ited 

When adverse party testifies and 
is cross-examined, if adverse party 
is again called, examination must be 
limited to matters brought out in 
chief, matters alleged in complaint 
or which were developed at trial and 
were unknown at time of examina¬ 
tion in chief, or to matters essential 
to lay a predicate for impeachment, 
and if examination is to relate to 
new matters, party making request 
must make adverse party his own 
witness, 

Fla.—Loftin v. Morgenstern, 60 So. 
2d 732, 85 A.L.R.2d 754. 

98. Cal.—People v. Baldwin, 270 P. 
2d 1028, 42 C.2d 868, certiorari de¬ 
nied Baldwin v. People of State 
of Cal., 75 S.Ct. 368, 348 U.S. 937, 
99 L.Ed. 734, 


Mont.—State v. McSloy, 261 P.2d 
663, 127 Mont 265. 

99. Mont.—Garrison v. Trowbridge, 
177 P.2d 464, 119 Mont 605. 
nuauswered question 
WTiere plaintiff's witness on cross- 
examination stated she had talked to 
no one about her testimony, an un¬ 
answered question on redirect ex¬ 
amination asking whether she had 
talked to defendant’s adjuster and 
he had tried to get her to sign a 
statement that she heard signals of 
train did not justify admission on 
recross-examlnation over objection 
as hearsay of an unsigned document 
stating that witness had not heard 
sigrnals. 

Iowa.—Coonley v. Lowden, 12 N.W. 
2d 870, 234 Iowa 731. 

1. U.S.—U. S. V. Stoehr, C.A.Pa., 
196 F.2d 276, 33 A.L.R.2d 836, cer¬ 
tiorari denied Stoehr v. U. S., 73 S. 
Ct. 28, 344 U.S. 826, 97 L.Ed. 643. 

Ga.—Taylor v. State, 1 S.E.2d 52, 69 
Ga.App. 396. 

Mont.—State v, McSloy, 261 P.2d 663, 
127 Mont. 265. 

N.J.—State V. Cooper, 92 A.2d 786, 10 
N.J. 532. 

70 C.J. p 717 note 20. 

IVCatter covered in different form 
W.Va.—State v. Justice, 65 S.E.2d 
743, 136 W.Va. 852. 

2. Cal.—People v. Howes, 222 P.2d 
969, 99 C.A.2d 808. 

3. U.S.—U. S. V. Stoehr, aA.Pa., 196 
F.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied Stoehr v. U. S., 73 S.Ct. 
28. 344 U.S. 826, 97 L.Ed. 643. 

Cal.—^People v. Baldwin, 270 P.2d 
1028, 42 C.2d 858, certiorari denied 
Baldwin v. People of State of Cal., 
75 S.Ct. 358, 348 U.S. 937. 99 L.Ed. 
734. 

4. Conn.—^Mechanics’ Bank v. Wood¬ 
ward, 47 A. 762, 73 Conn. 470. 

70 C.J. p 717 note 16. 
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animation a subject not reopened on redirect ex¬ 
amination is within the discretion of the trial court,^ 
and the court, in the exercise of its discretion, may 
permit such a question.® 


WITNESSES §§ 429-430 

It is proper for the court to exclude questions as 
to irrelevant or immaterial matters^ or which call 
for hearsay or other incompetent testimony.® 


C. PR-nTLEGE OF WTTXESS 


§ 430. Duty to Testify or Answer 

As a general rule, a witness must answer every ques¬ 
tion which Is pertinent to the issues. 

Except in so far as the constitution of the state 
limits the extent to which the legislature may exer¬ 
cise its power or protects the individual from com¬ 
pulsory compliance with its attempted exercise, 
every person is subject to the power of the legisla¬ 
ture to compel him in any judicial proceeding to 
give testimony of any fact within his knowledge 
and material to the issue.® As a general rule, a wit¬ 
ness in the course of his examination must answer 


every question which is pertinent to the issues;^® 
he cannot refuse to answer a relevant question from 
mere caprice^^ or sentiment^® or because the dis¬ 
closure is personally distasteful.^® 

A witness may be required to disclose the details 
of his private business^^ where they concern a 
third person^® or the general public.^® A witness 
may be compelled to testify as to his private beliefs, 
as where the right to property depends on his 
religious belief.^^ If a witness has knowledge of 
material facts connected with the commission of a 
crime, he may be compelled to testify thereto, re- 


5. rr.S.—U. S. V. Stoehr, C.A.Pa.. 196 
F.2d 276, 33 A.L.R.2d 836, certio¬ 
rari denied Stoehr v. XJ. S., 73 S.Ct. 
28, 344 TJ.S. 826, 97 Li.Ed. 643. 

6. Md.—^Maryland Wrecking & 
Baulpment Co. v. News Pub. Co., 
129 A. 836, 148 Md. 660. 

70 C.J. P 717 note 17. 

7. Cal.—People v. Simon, 236 P.2d 
855, 107 C.A.2d 105, certiorari de¬ 
nied 72 S.Ct. 645, 343 TJ.S, 911, 96 L. 
Ed. 1327. 

N.C.—York V. York, 194 S.E. 486, 212 
N.C. 695. 

70 C.J. P 717 note 19. 

8. Ala.—Green v. State, 82 So.2d 418, 
263 Ala. 324. 

Testimony held properly excluded 

Where state toxicologist testified 
on cross-examination that clothing 
delivered to him for examination be¬ 
longed to accused and on redirect ex¬ 
amination it was shown that he had 
no personal knowledge as to the 
ownership of the clothing, such 
proof did not entitle accused on re¬ 
cross-examination to elicit hearsay 
testimony that witness had been told 
the clothing belonged to him on the 
theory that accused was entitled to 
show the whole of a transaction, 
only a part of which had been 
brought out. 

—Green v. State, supra. 

Prejudice held not showu 

In action by purchaser for breach 
of contract for sale of tenement 
house, statement made by purchaser 
on recross-examination, that he had 
discussed alleged breach with ven¬ 
dors' real estate agent who suggest¬ 
ed that purchaser take five hundred 
dollars and forget the matter, did 
not so prejudice vendors* rights that 
a passing of the case would be re- 
auired. 


R.I.—Gallagher v. Poignies, 90 A.2d 
413, 79 R.I. 423. 

9. Cal.—Ex parte Tahbel, 189 P. 
804, 46 C.A. 753. 

Persons who may be required to ap¬ 
pear to testify see supra § 14 et 
seq. 

10. TJ.S.—TJ. S. V, Graham, C.C.A.N, 
Y., 102 P.2d 436, certiorari denied 
Graham v. TJ. S., 59 S.Ct. 1041. 307 
TJ.S. 643, 83 I..Ed. 1524, rehearing 
denied 60 S.Ct. 68, 308 TJ.S. 632, 84 
L.Ed. 526, certiorari denied Heed 
V. TJ. S„ 69 S.Ct. 1041, 307 TJ.S. 643. 
83 L.Ed. 1624. 

In re Estes. D.C.Tex.. 86 P.Supp. 
769. 

Me.—Gendron v. Burnham, 82 A. 2d 
773, 146 Me. 387, 38 A.L.K.2d 210. 
N.Y.—^In re Amato, 124 N.Y.S.2d 726, 
204 Misc. 454. 

Utah.—^Morton v. Hood, 148 P.2d 434, 
105 Utah 484. 

70 C.J. p 717 note 23. 

History of testimonial compulsion 
Ga.—Crosby v. Potts, 69 S.E. 682, 8 
Ga.App. 463. 

70 C.J. p 717 note 23 W. 

Duty to answer truthfully and fully 
It Is the sworn duty of witness to 
answer the questions put to him 
truthfully and fully without regard 
to what importance he may attach to 
any particular question or line of 
testimony. 

Del.—Curran v. State, 122 A.2d 126. 
10 Terry 587, certiorari denied 77 
S.Ct. 151, 352 U.S. 913, 1 L..Ed.2d 
120 . 

Juxisdiotion of court 
Witness has no right to question 
form of complaint in proceeding in 
which witness has been subpoenaed. 
Cal.— Whitlow v. Superior Court of 
196 P.2d 590, 87 C.A.2d 175. 

Cal., in and for Ventura Coxmty, 
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Duty pazamount to private interests 
Duty to disclose in court all perti¬ 
nent information within one's con¬ 
trol, testimonfally or by production 
of documents, is usually paramount 
over any private interest which may 
be affected. 

U.S.—McMann v. Securities and Ex¬ 
change Commission, C.C.A.N.Y., 87 
P.2d 377, 109 A.U.R. 1445, certiora¬ 
ri denied McMann v. Engel, 57 S.Ct 
785, 301 U.S. 684, 81 L.Ed. 1342. 

11. S.D.—State v. Hall, 238 N.W. 

302, 59 S.D. 98. 

70 C.J. p 718 note 24. 

IS. Ill.—In re Holland, 36 N.E.2d 
543, 377 Ill. 346. 

70 C.J. p 718 note 25. 

13- N.H.—^Boston & M. R. R. Co. v. 
State, 77 A. 996, 75 N.H. 513, 31 U 
R.A.N.S.. 639, Ann.Cas.l912A 382, 

14. U.S.—Teller v. Tonopah, etc., B. 
Co., aC.Pa., 151 P. 607. 

70 aJ. p 718 note 27. 

Disclosure of trade secrets see infra 
§ 446. 

Ho right of privacy 

In the absence of a claim of priv¬ 
ilege against self-incrimination, 
there is no right of privacy which 
permits a witness to refuse to an¬ 
swer a relevant question put by le¬ 
gally constituted body before which 
he is properly summoned. 

III.—^Du Bois v. Gibbons, 118 N.E.2d 
295, 2 I11.2d 392. 

15. N.H.—^Boston, etc., R. Co. v. 
State. 77 A. 996, 75 N.H. 513, 31 D. 
R.A.N.S., 639, Ann.Cas.l912A 382. 

70 C.J, P 718 note 28. 

16 . N.Y.—^In re Edge Ho Holding 
Corporation, 176 N.E. 537, 639, 266 
N.Y. 374. 

70 C.J. p 718 note 29. 

17- Ohia—Kisor V. Stanclfer, 

Wright 823. 
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gardless of his personal inclinations,^* or the injury 
to him in the estimation of his friends.^® 

A privilege against testifying or producing evi¬ 
dence must rest on some constitutional or statutory 
provision;-^ the obligation to disclose information 
required in the administration of justice should 
not be limited without a clear legislative mandate.^^ 
Where a witness is prohibited by law from furnish¬ 
ing certain information, he cannot be compelled 
to do so by his answer.** 

A witness is not required to answer a question 
relating to a matter immaterial to the issues,** ir¬ 
relevant,*^ involving a collateral matter,*5 or a 
matter beyond the jurisdiction of the court.** 
Where a witness has testified to the facts within 
his knowledge, he cannot be compelled to state 
what would amount to a mere conclusion of hear- 
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say.*^ Where a witness is questioned as to his 
intentions, he cannot be compelled in his answer 
to go beyond what is proper under the circum¬ 
stances.** 

The duty of a witness to answer proper questions 
in particular proceedings is discussed in connection 
with the discussion of the particular proceeding in 
this work. Thus the duty of a witness to answer 
the questions put to him by a congressional com¬ 
mittee is considered in United States § 26. 

§ 431. Self-Incrimination in General 

As a general rule, a witness cannot be compelled to 
give evidence which incriminates him. 

As a broad general rule a witness cannot be com¬ 
pelled against his will to give evidence which in¬ 
criminates him** and has the privilege of refus- 


18. Cal.—parte Sales, 24 P.2d 
916, 134 C.A. 54. 

19. Ky.—Gordon v. Tracy, 238 S.W. 
395, 194 Ky. 166. 

20. La.—^In re Kohn, 79 So.2d 81, 
227 I^a. 245. certiorari denied Kohn 
V. State of La., 76 S.Ct. 196, 350 U. 
s! 913. 100 L.Bd. 800. 

—^Application of Heller, 53 N.T. 
S. 86, 184 Hisc. 75. 

Ohio.—In re Story, 111 N.E.2d 385, 
159 Ohio St, 144, 36 A.L.R.2d 1312. 
Privilegred communications see su¬ 
pra S 252 et seQ. 

Privilesre, to he soxuidly based, 
must rest on considerations that 
make it more desirable to risk con¬ 
cealment of the truth than to dis¬ 
rupt the values that the privilege 
supports. 

Ill.—^People V. Bempsey, 139 H.B.2d 
780, 10 I11.2d 288. 

Strict coxLStractlon 

Since It is the duty of every per¬ 
son to give all available evidence to 
a court, the privilege not to give tes¬ 
timony or to keep documentary evi¬ 
dence out of the court is strictly 
construed. 

La.—State v. Mills, 86 So.2d 895, 
229 La. 768, certiorari denied Ver- 
nacl V. State of La., 77 S.Ct. 61, 1 
L.Bd.2d 53 and Calla v. State of 
La., 77 S.Ct. 62, 362 U.S. 834, 1 L.! 
Ed.2d 63. 

Secrecy of ballot 

Voter, on the witness stand, can¬ 
not be compelled to testify as to 
how he voted. 

Colo.—Patterson v. People, 130 P. 

618, 23 Colo.App. 479. 

Private investigator 
In absence of statute, the only 
privilege possessed by respondent, 
who refused to divulge to grand 
Jury his sources of criminal infor¬ 
mation acauired as investigator for 
voluntary and private agency, which 


assisted in enforcement of criminal 
laws, was the privilege against self¬ 
incrimination. 

N.Y.—People v. Keating, 141 N.Y.S. 
2d 662, 286 App.Div. 150. 

21. N.H.—^Marceau v. Orange Real¬ 
ty, Inc., 92 A.2d 666, 97 N.H. 497. 

22. Vt.—^Nye V. Daniels, 63 A. 160. 
75 Vt. 81. 

70 C.J, p 719 note 42. 

23. Cal.—Goytan v. Deasy, 259 P. 
488, 86 C.A. 454. 

70 C.J. p 718 note 36. 

24. U.S.—Rosenberg v. Carroll, D. 
C.N.Y., 99 P.Supp. 629. 

70 C.J. p 718 note 37. 

View of witness that question is 
irrelevant does not justify refusal 
to answer where court rules that 
question is proper. 

Ohio.—^Fawick Airflex Co. v. United 
Elec., Radio & Mach. “Workers of 
America, Local 735, C.I.O., App., 
92 N.E.2d 431, appeal dismissed 93 
N.E.2d 480, 154 Ohio St. 206. 

25. Pa.—In re Lafferty’s Estate, 4 
Pa.Dist. 90. 

26. Kan.—In re Hosford, 190 P. 765, 
107 Kan. 115, 11 A.D.R. 142. 

70 C.J. p 718 note 39. 

27. Ala.—^Keith v. State, 72 So. 602, 
16 AlaA.pp. 129. 

70 C.J. p 718 note 40. 

28. Pa.—Commonwealth v. Klein, 42 
Pa. Super. 66. 

70 C.J. p 718 note 41. 

29. U.S.—^Petition of Groban, Ohio, 
77 S.Ct. 610, 362 U.S. 830, 1 L.Bd. 
2d 376—^Emspak v. U. S., App.D.C., 
75 S.Ct 687, 349 U.S. 190, 99 L.Bd. 
997—Singleton v. U. S., Pa., 72 S. 
Ct. 1041, 343 U.S. 944, 96 L.Bd. 1349 
—Blau v. U. S., Colo., 71 S.Ct 301, 
840 U.S, 332, 95 L.Bd. 170. 

U. S. V. Gordon, C.A.N.Y., 236 P. 
2d 916—Saifo v. U. S., C.A.Mo., 213 
P.2a 131—Randall v. U. S., C.CA^ 
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Ga., 148 F.2d 234, certiorari denied 
65 S.Ct. 1579, 325 U.S. 885, 89 L.Ed. 
2000. 

In re Friedman, D.C.N.Y., 104 F. 
Supp. 419—^U. S. V. Yukio Abe, D.C. 
Hawaii, 95 P.Supp. 991—^In re Es¬ 
tes, D.C.Tex., 86 P.Supp. 769. 

Cal.—^Ex parte Blache, 105 P.2d 635, 
40 C.A.2d 687. 

D.C.—Billed v. U. S., 184 P.2d 394, 
87 U.S.APP.D.C. 274. 

U. S. v. Nesmith, D.C., 121 P. 
Supp. 75S—U. S, V. Jaffe, D.C., 98 
P.Supp. 191. 

Ga.—Jenkins v. State, 87 S.E.2d 230, 
73 Ga.App. 616. 

III.—People V. Tavernier, 61 N.E.2d 
528. 384 ni. 388. 

Iowa.—^Duckworth v. District Court 
of Woodbury County, 264 N.W. 715, 
220 Iowa 1360. 

Ky.—^Fitzgerald v. Commonwealth, 
108 S.W.2d 1041, 269 Ky. 800. 

Mich.—^People v. Watson, 12 N.W. 2d 
476, 807 Mich. 696, certiorari de¬ 
nied Watson V. People, 66 S.Ct 81, 
323 U.S. 749, 89 L.Bd. 600, rehear¬ 
ing denied 65 S.Ct 127, 323 U.S. 
815, 89 L.Ed. 648—^People v. Mc- 
Crea, 6 N.W.2d 489, 303 Mich. 213, 
certiorari denied McCrea v. Peo¬ 
ple of State of Michigan, 63 S.Ct. 
851, 318 U.S. 788, 87 L.Ed. 1150. 

Miss.—Jackson v. State, 163 So. 381, 
173 Miss. 776, 100 A.L.R. 789. 

Mo.—^Parmer v. Kansas City Public 
Service Co., App., 186 S.W.2d 766. 

N.H.—Wyman v. De Gregory, 121 A. 
2d 805, 100 N.H. 163. 

N.J.—In re Pillo, 93 A.2d 176, 11 N.J. 

8 . 

State V. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

N.Y.—Spector v. Allen, 22 N.E.2d 
360, 281 N.Y. 251. 

Seymour v. Larkin, 4 N.Y.S.2d 
428, 254 App.Div. 216. 

June Fabrics v, Teii Sue Fash¬ 
ions, 81 N.Y.S.2d 877, 194 Misc. 
267, 
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ing to answer even when ordered to do so by the eral Constitution and the constitutions in nearly all 
court.^® of the American commonwealths. 

The privilege against self-incrimination has been Where not embodied in constitutional provision 
said to distinguish the common law from all other statute, the privilege persists as part of the 
systems of jurisprudence.^! This rule has existed common law.36 However, the exemption from com- 
from an early date in the English common law32 self-incrimination is not such a natural 

although its origin has been said to be obscure^ cannot be taken away or abridged by 

and to be founded on no statute and no judicial state constitutions.^^ A statute rendering a per- 
decision but on a general and silent acquiescence of gon a competent witness does not deprive him of 
the courts in a popular demand.34 It was, how- ^is privilege against self-incrimination.ss 
ever, so well established that on the separation of 

the colonies and the establishment of the United Persom protected. The constitutional privilege 
States it was universally recognized therein as a against self-incrimination is available to ordinar>' 
part of the fundamental law^S and, as discussed in- witnesses as well as to parties and persons ac- 
fra § 432, the privilege is guaranteed by the fed- cused.29 As stated infra § 450, the privilege is a 


Kennedy v. Schnell, 136 N.T.S.2d 
912. 

Ohio.—^In re Lazzaro, Com.Pl., Ill N. 
B.2d 611. 

Or.—State v. Hennessey, 245 P.2d 
876, 195 Or. 355—In re Jenninsrs, 
59 P.2d 702. 154 Or. 482. 

Pa.—Commonwealth v. Frank, 48 A. 
2d 10, 169 Pa.Super. 271. 

Commonwealth v. Hargreaves, 60 
Pa.Dlst. & C. 641—Commonwealth 
V. Bane. 39 Pa.Diat. & Co., 664, 3 
Pay.L.J. 291. 

Commonwealth v. Bhone, Quar. 
Sess., 24 Northumb.L.J. 187, af¬ 
firmed 100 A.2d 147, 174 Pa.Super. 
166, certiorari denied Rhone v. 
Commonwealth, 75 S.Ct. 62, 348 XT. 
S. 841, 99 L.Ed. 663. 

S.D.—State ex rel. Poach v. Sly, 267 
N.W. 113, 63 S.D. 162. 

Tex.—^Dendy v. Wilson, 179 S.W.2d 
269, 142 Tex. 460, 161 A.L.R. 1217. 
Utah.—State v. Bylngton, 200 P,2d 
723, 114 Utah 388, 5 A.L.R2d 1393. 
Va.—Robertson v. Commonwealth, 25 
S.B.2d 352, 181 Va, 620, 146 A,L.R. 
966. 

70 C.J. p 719 note 43. 

Purpose of privilege against self- j 
incrimination is to protect witness 
from compulsory disclosure of crim¬ 
inal liability. 

Wash.—^Ikeda v. Curtis, 261 P.2d 684, 
43 Wash.2d 449. 

30a U.S.—^In re Neff, C.A.N.J., 206 
P.2d 149, 36 A.L.R.2d 1398. 

— ^People V. Tavernier, 51 N.B.2d 
528, 384 Ill. 388. 

Me.—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 387, 38 A.L.R2d 210. 
Ohio.-—In re Lazzaro, Com.Pl., Ill N. 
E.2d 611. 

Va.—^Robertson v. Commonwealth, 25 
S.B.2d 362, 181 Va. 620, 146 A.L.R. 
966. 

Privilege of accused see infra § 441. 

31. U.S.—^Twining v. New Jersey, N. 
J., 29 S.Ct. 14, 211 U.S. 78, 63 L. 
Ed. 97. 

38. Pa.—Commonwealth ex rel. Es- 
98 C.J.S.—16 


terline v. Esterline, 124 A.2d 133, 
181 Pa.Super. 532. 

70 C.J. p 719 note 46. 

33. Iowa.—State v. Height. 91 N.W. 
935, 117 Iowa 650. 69 L.R.A. 437, 
94 Am.S.R. 323. 

34. U.S.—Brown v. Walker, Pa., 16 
S.Ct 644. 161 U.S. 591, 40 L.Ed. 
824. 

70 C. j. p 719 note 48. 

35. U.S.—^Brown v. Walker, supra. 
70 C. J. p 719 note 49. 

36. N.J.—^Laba v. Board of Ed. of 
Newark. 129 A.2d 273, 23 N.J. 364 
—State V. Fary, 117 A.2d 499, 19 
N.J. 431. 

70 C.J. p 719 note 50 [b1. 

Statute as declaratory of coaxunon 
law 

Statute providing that no witness 
shall be compelled to answer any 
question if the answer will expose 
him to a criminal prosecution or 
penalty is merely declaratory of the 
common law. 

N.J.—In re Vince, 67 A.2d 141, 2 N.J. 
443. 

137. Pa..—Commonwealth ex rel. Bs- 
terline v. Esterline, 124 A.2d 133, 
181 Pa.Super, 532—Commonwealth 
V. Haines, 90 A.2d 842, 171 Pa.Su- 
per. 362. 

70 C.J. p 720 note 52. 
isatter of state public policy 

Privilege of not answering a ques¬ 
tion that will expose witness to a 
criminal prosecution or penalty is a 
matter of state public policy. 

N.J.—In re Vince, 67 A.2d 141, 2 N.J. 
443. 

38. N.T.—Anable v. Anable, 24 How. 
Pr. 92. 

39. U.S.—IT, S. V. Pechart, D.C.Cal., 
103 P.Supp. 417—U, S. V. Goodner, 
D.C.C 0 I 0 ., 35 F.Supp. 286. 

Cal.—^Pross v. Wotton, 44 P.2d 350, 
8 C.2d 384. 

Pla.—State ex rel. Mitchell v. Kelly. 
71 So.2d 887. 

]^y. —Corpus jmris cited in Akers v. 
Fuller. 228 S.W.2d 29. 31, 812 Ky. 
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502— Corpus Juris cited in Kindt 
V. Murphy, 227 S.W.2d 895, 898, 312 
Ky. 395. 

La.—State ex rel Doran v. Doran, 39 
So.2d 894, 215 1^ 151. 

Mont.—State ex rel. Nellson v. Dis¬ 
trict Court of Eighth Judicial 
Dist, 277 P.2d 636, 128 Mont. 446. 
N.Y.—People, on Complaint of Mc¬ 
Kinney. V. Richter, 43 N.Y.S.2d 
114, 182 Misc. 96. 

Ohio.—State ex rel. Simons v. Kiser, 
App., 98 N.R2d 322. 

Pa.—Commonwealth ex rel. Esterline 

V. Esterline, 124 A,2d 133, 181 Pa. 
Super. 532—Commonwealth v. 
Frank, 48 A2d 10. 169 Pa.Super. 
271—Commonwealth v. Tracey, 8 
A.2d 622, 137 Pa.Super. 221. 

Contempt of Plotkin, 78 Pa.Dist. 
& Co. 529, 99 Pittsb.Leg.J. 409. 

Utah.—State v. Byington, 200 P.2d 
723, 114 Utah 388. 5 A.L.R.2d 1393 
—^Ex parte Sadleir, 94 P.2d 161, 97 
Utah 313. 

70 C.J. p 722 note 6. 

Who may claim privilege on behalf 
of protected person see infra § 451. 
Codefendant of person on trial, 
where severance has been granted, 
cannot be compelled to testify if his 
I answers would incriminate him. 

Cal.—^People v. Bartges, 273 P.2d 49, 
126 C.A2d 763, amended on other 
grounds 275 P.2d 518. 128 C.A2d 
496. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Witness for prosecution 

One who is not a codefendant may 
become a voluntary witness on be¬ 
half of the state, but he is not re¬ 
quired to incriminate himself as to 
the commission of some other crime 
and he may assert his constitution¬ 
al privilege. 

Mich.—People v. Roxborough, 12 N. 

W. 2d 466, 307 Mich. 575, certiorari 
denied Roxborough v. People, 65 S. 
Ct. 80, 323 U.S. 749, 89 L.Bd. 600, 
rehearing denied 65 S.Ct. 127, 323 
U.S. 816, 89 L.Bd. 648—People v. 
Robinson. 10 N.W.2d 817, 806 Mich. 
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personal one, applying only to natural individuals^ protected by the guaranty against self-incrimination 
and cannot be utilized by, or on behalf of, any in the federal Constitution^® and similar provisions 
organization.^^ Thus a corporation does not have of state constitutions,** and, as discussed infra § 
the privilege against self-incrimination*® and is not 4-18, it may be required to produce its books and 


167, certiorari denied 64 S.Ct. 369, 
320 U.S. 799, 88 L.Ed. 482. 

Aliens 

Fifth Amendment, which protects 
persons against being compelled to 
be witnesses against themselves in 
criminal cases, may be invoked on 
behalf of aliens residing in the Unit¬ 
ed States. 

U.S.—U, S, V. Wong Quong Wong, D. 
C.Vt., 94 F. 832. 

lawyer’s right not to disclose con¬ 
fidential communications of his cli¬ 
ents and right against self-incrim¬ 
ination are different rights. 

Xj.s.— U. S. V. Willis. D.C.Ga., 145 F. 

Supp. 365. 

Accomplice 

Neither state nor defendant's at¬ 
torney could compel alleged accom¬ 
plice to testify, he having right, if 
called as witness by either, to stand 
on his constitutional rights. 

TTis.—State v. Johnson, 267 N.W. 14, 
221 Wis. 444. 

Party called as opponent’s witness 
Plaintiff in a civil action may call 
defendant as a witness and interro¬ 
gate him until the constitutional 
privilege against self-incrimination 
is exercised. 

S.D.—State v. Sinnott, 30 N.W.2d 
455, 72 S.D. 100, certiorari denied 
68 S.Ct. 1512, 334 U.S. 844, 92 L.Ed. 
1768. 

Witness named as co-consplrator 
U.S.—^U. S. V. Malone, D.C.Cal., Ill 
F.Supp. 37. 

Public employee 

Cal.—Steinmetz v. California State 
Bd. of Ed., 285 P.2d 617, 44 C,2d 
816, certiorari denied 76 S.Ct. 708, 
351 U.S. 915, 100 L.Ed. 1448. 
Police oflLcexs 

Cal.—Christal v. Police Commission 
of City and County of San Fran¬ 
cisco, 92 P.2d 416, 33 C.A.2d 564. 
Gambler and racketeer 
U.S.—U. S. v. Pechart, D.C.Cal., 108 
F.Supp. 417. 

40. U.S.—U. S. V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1542, 152 A.L.R. 1202. 

U. <5. V. Linen Service Council of 
N. J., D.C.N.J., 141 F.Supp. 511. 
N.J.—Board of Health of Weeha-wken 
Tp., Hudson County v. New Tork 
Cent. R. Co., 90 A.2d 736, 10 N.J. 
284. 

41 . U.S.—U. S. V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1202, 152 A.L.R. 1202. 

Xratnre of organization 
If one can fairly say under all the 
circumstances that a particular type 
of organization has a character so 


impersonal in scope of its member¬ 
ship and activities that it cannot be 
said to embody or represent the 
purely private or personal interests 
of its constituents, but rather to 
embody their common or group in¬ 
terests only, the constitutional priv¬ 
ilege against self-incrimination can¬ 
not be invoked on behalf of the or¬ 
ganization or its representatives in 
their official capacity. 

U.S.—^U. S. V. W’hite, supra. 

Xndivlduals, when acting as repre¬ 
sentatives of a ooUective group, are 
not exercising their personal rights 
and duties and are not entitled to 
their personal privileges, but as¬ 
sume the rights, duties, and priv¬ 
ileges of the artificial entity of which 
they are agents or officers, and hence 
in their official capacity they have 
no privilege against self-incrimlna- 
tlon. 

U.S.—U. S. V. White, supra. 
Representative 

Witness* privilege against self-in- 
crimination cannot be utilized by, or 
on behalf of, any organization, such 
as corporation, and individuals act¬ 
ing as representatives of collective 
group are not exercising their per¬ 
sonal rights, or entitled to their 
purely personal privileges, but as¬ 
sume rights, duties, and privileges of 
artificial entity or association, of 
which they are agents or officers, 
and are bound by obligations there¬ 
of, so that, In their official capacities, 
they have no privilege against self- 
incrimination. 

N.T.—^Application of Inter-City As¬ 
sociates, 142 N.T.S.2d 412, 207 

Misc. 1012, appeal dismissed 141 N. 
Y.S.2d 263, 285 App.Div. 1183, re¬ 
versed on other grounds 127 N.B.2d 
872, 308 N.Y. 1044. 

Corporation, or nnlnoorporated as¬ 
sociation. does not possess the priv¬ 
ilege and may not invoke it. 

L.C.—^U. S. V. Peace Information 
Center, U.C., 97 F.Supp. 256. 

Fla.—^Vann v. State, 85 So.2d 133. 

43. U.S.—^Trophy Tower Sales Cor¬ 
poration V. Gillette Safety Razor 
Co., D.C.N.Y., 6 F.Supp. 900. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wis., 19 F.R.D. 334. 

Fla .—Vann v. State, 85 So.2d 133. 
N.J.—Board of Health of Weehawk- 
en Tp., Hudson County, v. New 
York Cent. R. Co., 90 A.2d 736, 10 
N.J. 284. 

Ohio.—Davies v. Columbia Gas & 
Elec. Co.. Com,Pl., 68 N.E.2d 671, 
affirmed, App., 68 N.B.2d 231. 
Corporation, officers 

(1) An officer of a corporation as 

242 


such has no constitutional privilege 
to refuse to testify. 

Cal.—West Coast Home Imp. Co. v. 
Contractors* State License Bd. of 
Dept, of Professional and Voca¬ 
tional Standards. 164 P.2d 811, 72 
C.A.2d 287. 

(2) Although corporation itself 
does not have privilege against self- 
incrimination, president of corpora¬ 
tion has right to refuse to testify to 
corporate actions which might in¬ 
criminate him personally, unless he 
should waive such right, 

U.S.—Sears, Roebuck & Co. v. Amer¬ 
ican Plumbing & Supply Co., D.C. 
Wis., 19 P.R.D. 334. 

(3) A corporation is not a ''person*' 
within protection of federal constitu¬ 
tional provision that no person shall 
be compelled, in any criminal case, to 
be a witness against himself, and the 
provision cannot be asserted by offi¬ 
cers and agents of corporation in cor¬ 
poration’s behalf; nor can an officer 
of a corporation in physical posses¬ 
sion of books of corporation plead 
the Immunity against exposing the 
contents thereof on ground that they 
would incriminate him personally, as 
if books and papers were his own. 
U.S.—U. S. V. Goodner, D.C.C 0 I 0 ., 35 

F.Supp. 286. 

43. U.S.—U. S. V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1542, 162 A.L.R. 1202. 

Westslde Ford, Inc. v. U. S., C.A. 
WTash., 206 F.2d 627—National La¬ 
bor Relations Board v. Barrett 
Co., C.C.A.IU., 120 F.2d 583—Flem¬ 
ing V. Montgomery Ward & Co., C. 

C. AI11., 114 F.2d 384. certiorari de¬ 
nied Montgomery Ward & Co. v. 
Fleming. 61 S.Ct 71, 311 U.S. 690, 
85 L.Ed. 446. 

U. S. V. Carroll, D.C.N.T., 144 F. 
Supp. 939—U. S. V. Detroit Sheet 
Metal & Roofing Contractors Ass'n, 

D. C.Mich., 116 F.Supp. 81—^Bowles 
V. Misle, D.C.Neb., 64 F.Supp. 835— 
In re Investigation Conducted by 
Attorney General of U. S., re Al¬ 
leged Violations of Federal Anti- 
Trust Laws, D.C.N.T., 27 F.Supp. 
997, motion denied, C.C.A., 104 F.2d 
658. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wis., 19 P.R.D. 334—U. S. v. 
American Stevedores, D.C.N.Y., 16 
F.RD. 164—In re Eastman Kodak 
Co., D.C.N.Y., 7 F.R.D. 760. 

70 C.J. p 722 note 7. 

44. N.Y.—Radin v. Kornrelch, 41 N. 
Y.S.2d 638—Klein v. Taylor, 52 N. 
Y.S.2d 259. 

70 C.J. p 722 note 8. 
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papers. The constitutional provision is for the 
protection of individual civil liberties and cannot be 
used for the protection of the interests of organiza- 

tions.45 

§ 432. Constitutional and Statutory Provi¬ 
sions 

The privilege against self-Incriminatlon is guaranteed 
by the federal Constitution and by most state constitu¬ 
tions. 

The Fifth Amendment to the federal Constitu¬ 
tion provides that no person shall be compelled in 
any criminal case to be a witness against him¬ 
self,and provisions to the same effect are to be 
found in substantially all of the state constitutions.^^ 

The provision of the Fifth Amendment that no 
person shall be compelled in any criminal case to 
be a witness against himself is a restriction on the 
power of the federal government and is without ap¬ 
plication to the states hence it is without applica¬ 


tion to a criminal prosecution^® or other proceed¬ 
ing^® in a state court. The privilege against self¬ 
incrimination is not a right guaranteed by the fed¬ 
eral Constitution w’hich a state cannot take away 
or abridge.®^ As discussed in Constitutional Law 
§ 485, the privilege against self-incrimination is 
not one of the privileges and immunities of citizens 
of the Unted States which the Fourteenth Amend¬ 
ment of the federal Constitution forbids the states 
to abridge and, as stated in Constitutional Law § 
589, the privilege is not included within the due 
process clause of the Fourteenth Amendment. 

A state constitutional provision against self-in- 
crimination has been held not to extend to in¬ 
crimination under federal law',®- but there is also 
authority to the contrarj'.^^ 

Construction. Constitutional provisions prohibit¬ 
ing the compelling of testimony of a self-incriminat¬ 
ing kind from a party or witness are to be liberally 
construed®^ in favor of the rights of the individual 


45. N.H.—State v. Cote, 68 A.2d 749, 
95 N-.H. 108. 

45. TT.S.—^Emspak v. U. S., App.D.C., 
76 S.Ct. 687, 349 U.S. 190, 99 L.Bd. 
997—.Blau v. U. S., Colo., 71 S.Ct. 
301, 340 U.S. 332, 95 L.Ed. 170. 

47. Mo.—^Ex parte Arvin, 112 S.W.2d 
113, 232 Mo.App. 796. 

N.Y.—Knapp v. Schweitzer, 157 N.T. 

S.2d 168, 2 A.D.2d 579. 

70 C.J. p 719 note 50. 

48. Ala.—Ex parte Rice, 67 So.2d 
825, 259 Ala. 670—^Hunt v. State, 27 
So.2d 186, 248 Ala. 217. 

Ind.—State v. Schopmeyer, 194 N.E. 
144, 207 Ind. 538. 

Iowa.—^Koonck v. Cooney, 65 N.W.2d 
269, 244 Iowa 153. 

Mich.—^Berney v. Volk, 67 Nr.W,2d 
801, 341 Mich. 647. 

N.J.—In re Pillo, 93 A.2d 176, 11 N.J. 
8—In re Vince, 67 A.2d 141, 2 N.J, 
443. 

Bianchi v. Hoffman, 116 A. 2d 
206, 36 N.J.Super, 435. 

N.y,—^People ex rel. Dixon v. Lewis, 
290 N.T.S. 284, 160 Misc. 327, re- | 
versed on other grounds 293 N.T.S. 
191, 249 App.Div. 464. 

Ohio.—State v. Morgan, 133 N.E.2d 
104, 164 Ohio St. 529. 

State V, Arnold, Coin.Pl., 124 N. 
E.2d 473. 

Pa.—Commonwealth ex rel. Esterline 
V. Esterline, 124 A.2d 133, 181 Pa. 
Super. 632—Commonwealth v. 

Haines, 90 A.2d 842. 171 Pa.Super. 
362. 

S.C.—^In re Hearing Before Joint 
Legislative Committee of House 
and Senate Created by Joint Reso¬ 
lution No. 622, 196 S.B. 164, 187 S. 
C. 1, 118 A.L.R. 691. 


Tenn.—State v. Legora, 34 S.W.2d 
1056, 162 Tenn. 122. 

70 C.J. p 720 note 63. 

Fnerto Bioo 

The Fifth Amendment to the feder¬ 
al Constitution is. under the organic 
act, made applicable to Puerto Rico. 
Puerto Rico.—^U. S. v. Cerecedo, 6 
Puerto Rico Fed. 607—In re Deck¬ 
er, 1 Puerto Rico Fed. 381. 

49. U.S.—^Ensign v. Commonwealth 
of Pennsylvania, Pa., 33 S.Ct. 321, 
227 U.S. 592, 57 L.Ed. 658. 

70 C.J. p 720 note 69. 

50. Ky.—^Kinslow v. Carter, 282 S.Vr. 
2d 141. 

Idich,—People v. Danziger, 213 N.TV. 

448, 238 Mich. 39, 52 A.L.R. 136. 
N.J.—In re Vince, 67 A,2d 141, 2 N. 
J. 443. 

Pa.—Commonwealth ex rel. Esterline 
V. Esterline, 124 A.2d 133, 181 Pa. 
Super. 532. 

51. Pa.—Commonwealth v. Cameron, 
79 A. 169, 229 Pa. 592. 

Commonwealth ex rel. Esterline 
V. Esterline, 124 A.2d 133, 181 Pa. 
Super, 532. 

52. Mass.—Cabot v. Corcoran, 123 
N.E2d 221, 332 Mass. 44. 

53 . Mich.—^In re Ward, 295 N.W. 
483, 295 Mich. 742—^In re Watson, 
291 N.W. 652, 293 Mich. 263. 

54. U.S.—Ullmann v. U. S., N.Y., 76 
S.Ct 497, 350 U.S. 422. 100 L.Ed. 
611, rehearing denied 76 S.Ct. 777, 
361 U.S. 928, 100 L.Ed. 1457—Quinn 
V. U. S.*, APP.D.C., 76 S.Ct 668, 349 
U.S. 156, 99 L.Ed. 964—Hoffman v. 
TJ. S., Pa., 71 S.Ct 814, 341 U.S. 
479, 95 L.Bd. 1118. 

U. S. V. D1 Carlo, D.C.Ohio, 102 
F.Supp. 697. 


D.C.—Emspak v. U. S., 203 P.2d 54, 91 

U. S.App.D.C. 378. reversed on oth¬ 
er grounds 75 S.Ct 687, 349 U.S. 
190, 99 L.Ed. 997. 

Fla.—Jones v, Stoutenburgh, 91 So. 
2d 299. 

Ga.—Grant v. State, 69 S.E.2d 889, 
85 Ga.App. 610. 

La.—State v. Dominguez, 82 So.2d 
12, 228 La. 284—State ex rel. Doran 

V. Doran, 39 So.2d 894, 215 La. 151. 
Mich.—^Albert v. Chambers, 55 N.W. 

2d 752, 335 Mich. Ill—In re 

Schnitzer, 295 N.W. 478, 295 Mich. 
736. 

N.T.—Bradley v. O’Hare, 156 N.T.S. 

2d 533, 2 A.D.2d 436. 

Va.—Powell V. Commonwealth, 189 
S.E. 433. 167 Va. 558, 110 A.L.R. 
90. 

70 C.J. p 720 note 74. 

Policy 

Constitutional privilege against 
self-incrimination should be inter¬ 
preted in view of policy that it is 
better for an occasional crime to go 
unpunished than that prosecution 
should be free to build up a criminal 
case, in whole or In part, with as¬ 
sistance of enforced disclosures by- 
accused. 

U.S.—Ullmann v. U. S., N.T., 76 S.Ct. 
497, 350 U.S. 422. 100 L.Ed. 611. 
rehearing denied 76 S.Ct. 777, 361 
U.S. 928. 100 L.Ed. 1457. 

Public interest 

(1) Courts should interpret privi¬ 
lege against self-incrimination liber¬ 
ally in light of its wholesome service 
to cause of personal freedom, but 
privilege should not be interpreted 
and applied without regard to pub¬ 
lic Interest and without striving to 
accommodate that interest, so far as 
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who is involved in the case as a party or witnesses 
and to prevent encroachment on the rights se- 
cured.5® A like principle of liberal construction ap¬ 
plies to a statute incorporating provisions as to the 
privilege against self-incrimination into a code of 
procedure.5'^ Notwithstanding the constitutional 
provisions are differently worded they should have, 
as far as possible,and have been given, the same 
interpretation.®^ It has been held that the particular 
phrasing of a constitutional privilege against self¬ 
incrimination should neither enlarge nor narrow the 


scope of the privilege as tmderstood at common 

law.®® 

I 433. -Proceedings to Which Applica¬ 

ble 

The privilege against self-Incrlmlnatlon is not de¬ 
pendent on the nature of the proceeding and may be ex¬ 
ercised by a witness in any proceeding. 

The privilege against self-incrimination is not 
dependent on the nature of the proceeding and may 


may be done without violence to the 
privilege. 

N.J.—In re Pillo. 03 A.2d 176. 11 
N.J. 8. 

(2) Constitutional provision 
against compelling defendant in a 
criminal case to be a witness against 
himself must be construed in a man¬ 
ner that will serve the public inter¬ 
ests on the one hand and protect the 
personal rights of individuals on the 
other. 

U.S.—Harris v. U. S., C.C.A.Okl., 151 
F.2d 837, affirmed 67 S.Ct. 1098, 
831 U.S. 146, 91 Li.Ed. 1899, re¬ 
hearing denied 67 S.Ct. 1527, 331 
U.S. 867, 91 L.Ed. 1871. 

Other consUtutioiLal provisioxis 
Constitutional provisions against 
compelling self-incriminatlon except 
as otherwise provided, and authoriz¬ 
ing compelling testimony where 
bribery is charged, are of eQual force 
and not In conflict. 

Lia.—State v, Rodrigues, 52 So.2d 
756, 219 La. 217. 

Ijimitatloiis 

Constitutional privilege against 
self-incrlrainatlon should be main¬ 
tained against limitations which 
tend to maJte it ineffectual, futile, 
and subversive of the spirit and let¬ 
ter of the Bill of Bights. 

—^In re Watson, 291 N.W, 652, 
293 Hich. 263. 

Traotioal and beneficial purpose 
Constitutional provision that no 
person shall be compelled in any 
criminal case to be a witness against 
himself should be construed to effect 
a practical and beneficial purpose. 
Mich.—In re Watson, supra. 

56. U.S.—Ullmann v. U. S., N.T., 76 
S.Ct 497. 350 U.S. 422, 100 L.Ed. 
611, rehearing denied 76 S.Ct. 777, 
851 U.S. 928, 100 L.Ed. 1467— 
Quinn v. U. S., App.D.C., 76 S.Ct. 
668, 349 U.S. 155. 99 L.Ed. 964— 
Hoffman v. U. S., Pa.. 71 S.Ct. 814, 
341 U.S. 479, 95 L.Ed. 1118. 

Enrichl v. U. S., C.AC 0 I 0 ., 212 
F.2d 702. 

U. S. V. Di Carlo, D.C.Ohlo, 102 
F.Supp. 597. 

Federal Deposit Ins. Corp. v. 
Logsdon, D.C.Ky., 18 F.R.D. 67. 
D.C.—^Emspak v. U. S., 203 F.2d 64, 
91 U.SA.PP.D.C. 378, reversed on 


other groxmds 75 S.Ct. 687, 849 
U.S. 190, 99 L.Ed. 997. 

NT.Y.—People v. Glallarenzi, 268 N.T. 

S. 488, 150 Misc. 11. 

Ohio.—In re Lazzaro, Com.Pl., Ill 
N.B.2d 611. 

70 C.J, p 721 note 75. 

Xunooent and guilty 

(1) Privilege against self-lncrim- 
ination serves as a protection to the 
innocent as well as to the guilty. 
U.S.—Ullmann v. U. S., N.T., 76 S. 

CL 497, 350 U.S. 422, 100 L.Ed. 511, 
rehearing denied 76 S.Ct. 777, 351 

U. S. 928, 100 L.Ed. 1457. 

Maffie V. U. S., C.A.Mass., 209 
F.2d 225—Spector v. U. S., C.A. 
Cal., 193 F.2d 1002. 

(2) Person claiming privilege 
against self-incrimination need not 
necessarily he guilty of a crime. 
Pa,—Commonwealth ex rel. Esterline 

V. Esterline. 124 A2d 133, 181 Pa. 
Super. 532. 

(3) Privilege not to incriminate 
oneself is designed to protect the in- 
nocenL even though it may often be 
used to shield the guilty. 

Pa.—^In re Opinion of the Justices, 
126 N.B.2d 100, 832 Mass. 763. 

(4) Purpose of the constitutional 
provision against self-incrimination 
is to protect innocent persons rather 
than guilty persons, and courts 
should interpret provision so that it 
cannot be used as a shield by the 
guilty. 

N.Y.—Schmidt v. District Attorney 
of Monroe County, 8 N.Y.S.2d 787, 
255 APP.Div. 363. 

(5) Bight to protection against 
compulsory self-incrimination be¬ 
longs to guilty as well as innocent. 
U.S,—Brock V. U. S.. CLAFla., 223 

F.2d 681. 

Coavlcted feloa. 

Fact that witness who was called 
on to testify in criminal prosecution 
was a convicted felon serving a long 
sentence in a federal prison did not 
deprive him of his constitutional 
right to refuse to answer questions, 
the answers to which would incrim¬ 
inate him. 

U.S.—U. S. V. Malone, D.C.Cal., Ill 
F.Supp. 37, 


66. U.S.—Ullmann v. U. S.. N.Y., 76 
S.Ct. 497, 360 U.S. 422, 100 L.Ed. 
511, rehearing denied 76 S.Ct. 777, 
351 U.S. 928, 100 L.Ed. 1457. 

Colo.—^People v. Schneider, 292 P.2d 
982. 133 Colo. 173. 

70 C.J. p 721 note 76. 

Prosecution for refusal to answer 
Co-eaually with other constitu¬ 
tional guarantees, self-incrimination 
clause must be accorded liberal con¬ 
struction in favor of right it was 
intended to secure, and such liberal 
construction is particularly warrant¬ 
ed in prosecution of witness for re¬ 
fusal to answer, since respect nor¬ 
mally accorded privilege is then but¬ 
tressed by presumption of Innocence 
accorded defendant in criminal trial. 
D.C.—Quinn v. U. S., App.D.C., 75 
S.Ct 668. 349 U.S. 155, 99 KEd. 
964. 

Bight carefully guarded 
Witness* privilege agrainst self-in¬ 
crimination is very broad and is 
carefully guarded by courts. 

N.Y.—Owen v. Fisher, 66 N.Y.S.2d 
856, 189 Misc. 69. 

57, Minn.—State v. Yurkiewicz, 3 N. 

W.2d 776, 212 Minn. 208. 

N.Y.—^People v. Forbes, 38 N.R 303, 
143 N.Y. 219. 

58, U.S.—Counselman v. Hitchcock, 
m., 12 S.CL 195, 142 U.S. 647, 85 
L.Bd. 1110. 

69. Ill.—City of Chicago v. Lord, 
122 N.E.2d 439, 8 Ill.App.2d 410. 

70 C.J. p 721 note 79. 

Dedslous construing other provi¬ 
sions as precedents 
Provision of federal Constitution 
that no person shall be compelled in 
any criminal case to be a witness 
against himself, and provision of 
state constitutions guaranteeing to 
accused In all criminal prosecutions 
that he shall not be compelled to 
furnish or give evidence against 
himself, are so similar in nature and 
identical in purpose that precedent 
with respect to oonstmction of one 
may serve as precedent for construc¬ 
tion of the other. 

Ma—Gendron v. Burnham, 83 A.2d 
773, 146 Me. 387. 38 A.L.R.2d 210. 

90. S.D.—State v. Smith, 228 N.W. 
I 240, 56 S.D. 288. 
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be exercised by a witness in any proceeding.®^ Even 
though the constitutional provision is worded simply 
that no person “shall be compelled in any criminal 
case to be a witness against himself,” the privilege 
of refusing to answer extends to all proceedings 
sanctioned by law®2 and to any investigation,®® ex 
parte or otherwise,®^ litigious or not.®® The phrase 
^‘in any criminal case,” as so used, has been judicial- 


WITNESSES § 433 

ly applied to proceedings under the executive, legis¬ 
lative, or judicial powers of govemmentse directed 
against the person invoking the provision, or 
against cooffenders with such person,®* or against 
unrelated third parties,®* and to such as are prelim¬ 
inary, collateral, or independent.'^® 

Thus the privilege may be claimed in criminal 
proceedings,'^! and in investigations of crime for 


61. IT.S.—U. S. V. Zuskar, C.A.IH., 
237 F.2d 528. 

tr. S. V. Tukio Abe, D.C.Hawaii, 

95 F.Supp. 991—U. S. v. Qoodner, 
D.C.Colo., 35 F.Supp. 286. 

Cal.—Christal v. Police Commission 
of City and County of San Fran¬ 
cisco. 92 P.2d 416, 33 C.A.2d 564— 

In re Lemon, 59 P.2d 213, 15 C.A. 

2d 82. 

Del.—^Mumford v. Croft, 93 A.2d 506, 

8 Terry 464. 

Fla.—State ex rel. Mitchell v. Kelly, 

71 So.2d 887. 

Ky.—^Akers v. Fuller, 228 S.W.2d 29, 
312 Ky. 502. 

Mo.—State v. Burnett, 206 S.W.2d 
345, 367 Mo. 106—In re West, 152 
S.W.2d 69, 348 Mo. 30. 

Mont.—State ex rel. Neilson v. Dis¬ 
trict Court of Eighth Judicial 
Dist., 277 P.2d 536, 128 Mont. 445. 

_^People V. Florentine, 97 N.T.S. 

2d 563, 277 App.Div. 730. 

John Manners & Co. v. Sohnen, 
134 N.T.S.2d 162, 206 Mlsc. 845. 

Pa.—Commonwealth ex rel. Bsterline 
V. Esterline, 124 A.2d 133, 181 Pa. 
Super. 632. 

Tex.—^Fleishman v. State, Civ.App., 
91 S.W.2d 493. 

Privilege protects against cooxt 
“Privilege against self-incrimina¬ 
tion*’ protects against the force of 
the court itself and guards against 
the ancient abuse of judicial inquisi¬ 
tion so that no violence or duress is 
needed to bring It into play otter 
than the asking of a question, and it 
excludes response regardless of its 
probative value. 

X>.C.— Wood V. U. S., 128 F2d 2^, 
76 tJ.S.App.D.a 274, 141 A.L.B. 
1318. 

PuhUo hearings of judicial natw 
Witness’ privilege from self-in¬ 
crimination should be respect^ in 
all public hearings of judicial na- 

Watkins v. State Compen^- 1 
tlon Com’r, 172 S.R 716, 114 W. 
Va. 607. 

TexilLcation of pleading ^ 

(1) A verified pleading is testi¬ 
mony” within the scope of the con¬ 
stitutional provision against seii- 
incrlmination, and a party cannot be 
compelled to verify an answer which 
tends to implicate him in a crime, 
where plalntirs complaint charged 
defendants with criminal conspiracy 
to swindle plaintift larceny, and 


other crimes, answer alleging that 
transactions involved were void un¬ 
der English law, and alleging a mu¬ 
tual release and discharge, cancel¬ 
lation and rescission, was not re¬ 
quired to be verified, even though 
complaint was verified, in view of 
statute authorizing omission of 
verification where party pleading 
would be privileged from testifying 
as a witness concerning an allega¬ 
tion or denial contained in the plead¬ 
ing. 

N.T.—Sunley v. Badler, S3 N.T.S.Sd 
642. 

(2) Where complaint alleges mat¬ 
ters which on their face are such 
that they may constitute a crime or 
aid In the formulation of a chain of 
testimony tending to convict de¬ 
fendant of a crime, defendant may 
serve unverified answer on ground 
of privilege against self-incrimina¬ 
tion. 

N’.T.—John Manners & Co. v. Sohnen, 
134 N.T.S.2d 162, 206 Misc. 845— 
Backal v. Backal, 107 N.T.S. 2d 11, 
199 Misc. 910. 

(3) Whether defendant is excused 
from verifying answer on ground of 
self-incrimination depends on the 
facts alleged and not on the form of 
the pleading, and if the facts set 
forth in complaint support an action 
for fraud but also set out matters 
which spell out a crime, labeling the 
action as one in fraud does not de¬ 
prive defendant of the privilege 
against self-incrimlnation. 

N.T.—John Manners & Co. v. Soh¬ 
nen, supra. 


to make admissions and constituting 
a violation of the privilege against 
self-incrimination. 

Mass.—Brown v. Commonwealth, 14 C 
N.B.2d 461. 

03 . XT.S.—^Brown v. U. S., C.A.Mich., 
234 F.2d 140, certiorari granted 77 
S.CL 162, 352 U.S. 908, 1 L.Ed.2a 
116. 

70 C.J. p 721 note 81. 

63. U.S.—Petition of Groban, Ohio, 
77 S.Ct 610, 352 U.S. 330, 1 L.Ed. 
2d 376. 

Minn.—State v. Gensmer, 61 N.W.2d 
680, 236 Minn. 72, certiorari denied 
Gensmer v. State of Minn., 73 S.Ct. 
24, 344 U.S. 824, 97 L.Ed. 642— 
State V. Nolan, 44 N.W.2d 66 , 231 
Minn. 522. 

Ohio.—In re Groban, 128 N.E.2d 106, 
164 Ohio St. 26. 

70 C.J. p 721 note 82. 

04 . iq-.Y.—^People v. Reardon, 109 N. 
Y.S. 504, 124 App.Div. 818, affirmed 
90 N.E. 829, 197 N.T. 236, 134 Am. 
S.R. 871, 27 L.R.A.,N.S., 141. 

05 . N'.Y.—^People V. Reardon, supra. 

66. D.C.—U. S. V. Fitzpatrick, D.C., 
96 F.Supp. 491. 

Ohio.—^In re Groban, App., 135 N.E. 
2d 477, affirmed 128 N.E.2d 106, 
164 Ohio St. 26. 

70 C.J. P 721 note 85. 

07 . N’.Y.—^People v. Rosenhelmer, 
128 N.Y.S. 1093, 70 Misc. 433, 25 
N.T.Cr. 368, aflarmed 130 N.Y.S. 
644, 146 App.Div. 875, reversed on 
other grounds 102 N.E. 530, 209 
N.Y. 115, 46 L.R.A.,N.S., 977. Ann. 
Cas.l916A 161. 


Qnalificatloii for pubUo employment 
Matters such as the prohibition 
against compelling self-incrimination 
and presumption of innocence, which 
are applicable in criminal prosecu¬ 
tions, are false quantities which 
have no logical connection with an 
inquiry with respect to a person’s 
qualification for public employment. 
Cal.—Orange Coast Jr. College Dist. 
of Orange County v. St. John, 
App.. 303 P.2d 1056. 

Aocnsed acting as own counsel 
In petition for writ of error on the 
ground of violation of petitioner’s 
constitutional rights at trial, ques¬ 
tions asked by the judge of petition¬ 
er while he was cross-examining a 
witness were improper as in effect 
making him a witness or forcing him 
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68 . N.Y.—People v. Rosenhelmer, 
supra. 

69. N.Y.—People v. Rosenhelmer, 
supra—Kellogg ▼. Sowerby, 66 N. 
Y.S. 542, 32 Misc. 327, affirmed 100 
N.T.S. 1123, 114 App.Div. 916, re¬ 
versed on other grounds 83 N.E 
47, 190 N.Y. 370. 

70- Mo.—State v. Burnett, 206 S.W. 
2d 845, 367 Mo. 106—State v. Con¬ 
way. 154 S.W.2d 128, 348 Mo. 580. 

70 C.J. P 721 note 89. 

7L Fla.—Demetree v. State ex rel. 
Marsh, 89 So.2d 498. 

jf.Y.—Schmidt v. District Attorney 
of Monroe County, 8 N.Y.S.2d 787, 
255 App.Div. 853. 

Wis.—State v. Verage, 187 N.W. 820. 
177 Wis. 296, 2$ A.L.R. 491. 
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the purpose of instituting criminal prosecutions.72 
The privilege also applies in civil actions^* and 
proceedings,7^ as, for example, with reference to an 
answer in chancery,75 a proceeding for discoveo’’® 
or for examination before trial,77 to interrogations 
of a party in equity before trial,78 to the examina¬ 
tion of a bankrupt,79 or an insolvent,*** or a judg¬ 
ment debtor,*! to the examination of a trustee in 
bankruptcy before a referee,** to proceedings to 
take a deposition,** to investigations*^ by legisla¬ 
tive committees*® or civil service commissions,*® 
and to proceedings to enforce forfeitures.*7 


It has been held that the constitutional right to 
refuse to incriminate oneself is not applicable to 
children brought before a juvenile court.** 

g 434 , ___ Validity of Particular Statutes 

A statute which compels a person to incriminate him¬ 
self or to disclose facts which incriminate him is invalid 
except in Jurisdictions where there is no constitutional 
provision prohibiting compulsory self-incrlmination. 

A Statute which compels a person to incriminate 
himself** or to disclose facts which would in- 


72 . U.S.—^U. S. V. Hoffman. Pa., 71 
S.Ct. 814. 341 U.S. 479. 95 L.Bd. 
1118 —^U. S. V. Monia, Ill., 63 S.Ct. 
409, 317 U.S. 424, 87 L.Ed. 376. 

U. S. V. Greenberg, C.A.Pa., 187 
F.2d 35, vacated on other grounds 
Greenberg v. U. S., 71 S.Ct. 1013, 
341 U.S. 944, 95 L.Ed. 1369—U. S. 

V. Benjamin, C.C.A.N.Y.. 120 P.2d 
521—Camarota v. U. S.. C.C.A.N.J., 
111 F.2d 243, certiorari denied Cam- 
arato v. U. S., 61 S.Ct. 16, 311 U.S. 
651. 85 L.Ed. 416. 

U. S, V. Manno, D.C.Ill., 118 P. 
Supp. 511—^U. S. V. Lawn. D.C.N.T., 
115 F.Supp. 674—^U. S. v. Miller, 
D.C.Pa., 80 F.Supp. 979—^U. S. v. 
Wilson, D.C.Del.. 42 F.Supp. 721. 
Colo.—People v, McPhail. 197 P.2d 
315, 118 Colo. 478. 

Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

D.C.—Powell V. U. S., 226 F.2d 269, 
96 U.S.APP.D.C. 367. 

Pla.—State ex rel. Hemmings v. 

Coleman. 187 So. 793, 137 Fla. 80. 
Gte..—Jenkins v. State, 14 S.E.2d 594, 
65 Ga.App. 16. 

Ky.—^Kinslow v. Carter, 282 S.'W'.2d 

141 _Taylor v. Commonwealth, 118 

S.'W'.2d 140, 274 Ky. 51. 

Me—Gendron v. Burnham, 82 A.2d 
773. 146 Me. 387, 38 A.L,R.2d 210. 
N.Y.—People V. De Feo, 131 N.Y.S. 
2d 806, 284 App.Div. 622. 

People V. Doe, 280 N.Y.S. 508, 
156 Misc. 304. 

Ohio.—General Elec. Co. v. Interna¬ 
tional Union, United Auto., Air¬ 
craft and Agr. Implement Workers 
of America (UAW-CIO), Com.Pl.. 
118 N.B.2d 708—In re Lazzaro, 
Com.Pl.. Ill N.E.2d 611. 

Pa.—Commonwealth v. Kilgallen, 108 
A.2d 780, 379 Pa. 315. 

Commonwealth v. Gross, 92 A. 
2d 251, 172 Pa.Super. 85—In re 
Manko, 77 A.2d 700, 168 Pa.Super. 
177. 

70 C.J. P 722 note 2. 

Privilege of witnesses before grand 
jury see Grand Juries § 42. 

73 . xJ S.—Corpus Juris dted la Gra¬ 
ham V. U. S., C.CA..Cal.. 99 P.2d 
746, 749. 

Porter v. Heend, D.C.I11., 6 F.B. 
D. 588. 


Del.—^Mumford v. Croft, 93 A.2d 506, 

8 Terry 464. 

D.C.—^Kendall v. Gore Properties, 
Inc., 236 F.2d 673, 99 U.S.App.D.C. 
378. 

Ill.—City of Chicago v. Lord, 122 
N.E.2d 439, 3 Ill.App.2d 410. 

Ky.—^Kindt v. Murphy, 227 S.W.2d 
895, 312 Ky. 395. 

jjjiss.—^Bailey v. Muse, 85 So.2d 918. 
Mont.—State ex rel. Neilson v. Dis¬ 
trict Court of Eighth Judicial 
Dist., 277 P.2d 636, 128 Mont. 445. | 
N.Y.—June Fabrics v. Teri Sue 
Fashions, 81 N.Y.S.2d 877, 194 

Misc. 267—Owen v. Fisher, 66 N.Y. 
S.2d 856, 189 Misc. 69. 

Brill V. Dodd, 36 N.Y.S.2d 975— 
Sunley v. Badler, 38 N.Y.S.2d 642. 
70 C.J. p 721 note 90. 

74. U.S.—Brown v. U. S., C.AMich., 
234 F.2d 140, certiorari granted 77 
S.Ct. 152, 352 U.S. 908, 1 L.Ed.2d 
116. 

Federal Deposit Ins. Corp. v. 
Logsdon, D.C.Ky., 18 F.R.D. 57. 
Me,—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 387, 38 A.L.R.2d 210. 
Mich.—Bemey v. Volk, 67 N.W.2d 
801, 341 Mich. 647. 

Pa.—Commonwealth ex rel. Esterline 
V. Esterline. 124 A.2d 133, 181 Pa. 
Super. 533. 

70 C.J. p 721 note 91. 

75. Mich.—People v. Danziger, 213 
N.W, 448, 238 Mich, 39, 62 A.L.R. 
136. 

76. U.S.—^U, S. V. National Lead Co., 
C.C.N.J.. 75 P. 94. 

70 C.J. p 721 note 93. 

Privilege in discovery proceedings 
generally see Discovery § 5. 

77. N.Y.—Bradley v. O'Hare, 166 
N.Y.S.2d 633, 2 A.D.2d 436. 

King V. Llotti, 76 N.Y.S.2d 98, 
190 Misc. 652, 672—Owen v. Fish¬ 
er, 66 N.Y.S.2d 856, 189 Misc. 69. 
70 C.J. P 722 note 94. 

78- U.S.—^Perkins Oil Well Cement¬ 
ing Co. V. Owen, D.C.Cal., 293 F. 
759. 

79. U.S.—^McCarthy v. Arndstein, N. 
Y., 45 S.Ct. 16, 266 U.S. 34, 69 L. 
Ed. 158. 


80. Cal.—Ex parte Clarke, 37 P. 230, 
103 C. 352. 

81. Mo.—State ex rel. Strodtman v. 
Haid, 30 S.W.2d 466, 325 Mo. 1137. 

82. U.S.—In re Smith, D.C.N.Y., 112 
F. 609. 

83. Cal.—Goytan v. Deasy, 259 P. 
488, 85 C.A. 454. 

N.J.—Phleps V. Phleps, 32 A.2d 81, 
133 N.J.Ea. 392. 

Witness* privileges in deposition 
proceedings generally see Deposi¬ 
tions § 65. 

84. N.H.—Nelson v. Wyman. 105 A. 
2d 766, 99 N.H. 33. 

Ohio.—In re Groban, App., 135 N.B. 
2d 477, affirmed 128 N.E.2d 106, 164 
Ohio St. 26. 

85. U.S.—Cohen v. U. S., C.A.Cal., 
201 P.2d 386—^Aiuppa v. U. S., C.A. 
Ohio, 201 P.2d 287—Poretto v. U. 
S., C.A.La., 196 F.2d 392. 

U. S. V. Di Carlo, D.C.Ohio, 102 
F.Supp. 697. 

D.C.—^U. S. V. Emspak, D.C., 95 F- 
Supp. 1012. 

N-.H.—Wyman v. De Gregory, 121 A. 
2d 806, 100 N.H. 163—Nelson v. 
Wyman, 105 A.2d 756, 99 N.H. S3. 
Ohio.—State v. Raley, App., 136 N. 
E.2d 295, affirmed State v. Morgan, 
133 N.E.2d 104, 164 Ohio St. 629. 
S.C.—In re Hearing Before Joint 
Legislative Committee of House- 
and Senate Created by Joint Reso¬ 
lution No. 622, 196 S.B. 164, 187 
S.C. 1, 118 A.L.R. 591. 

Wash.—State v. James, 221 P.2d 482, 
36 Wash.2d 882, certiorari denied 
James v. State of Wash., 71 S.Ct. 
615, 341 U.S. 911, 95 L.Ed. 1348, 
rehearing denied 71 S.Ct. 861, 341 
U.S. 937, 95 L.Ed. 1365. 

70 C.J. p 722 note 3. 

86. Ill.—^Kanter v. Clerk Cook Coun- 
ty Clr. Ct., 108 Ill.App. 287. 

87. U.S.—Castro v. U. S., C.C.A. 
Puerto Rico, 23 F.2d 263. 

88. Pa.—In re Holmes, 109 A.2d 523, 
379 Pa. 699, certiorari denied 75- 
S.Ct. 535, 348 U.S. 973, 99 L.Ed. 
767. 

89. Pa.—Corpus Juris CLtioted iiL 
Dole V. City of Philadelphia, 11 
A.2d 163, 168, 337 Pa. 376, opinion 
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criminate him®® is invalid except in jurisdictions 
where there is no constitutional provision prohibit¬ 
ing compulsory self-incrimination.®i 

A statute requiring disclosure of particular facts®^ 
or merely requiring a person to appear and answer 
as to particular facts®® is not violative of the privi¬ 
lege where the right to refuse to answer as to in¬ 
criminating facts is not taken a\vay. Statutes re¬ 
quiring the making of reports®^ or the disclosure 
of particular facts®5 as regulator}^ of particular 
organizations, occupations, or businesses are not 
construed as compelling self-incrimination. 

Under a rule of general application a statute wdll 
be so construed, if possible, as not to violate a 
constitutional guaranty against self-incrimination.®® 
So a statute providing that no person shall be ex- 
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cused from testifying in civil or criminal actions 
taken thereunder will be construed as not applicable 
to a party to a criminal action.®^ 

Statutes permitting accused to testify. The con¬ 
stitutional provision that no person shall be compel¬ 
led to be a witness against himself is not violated by 
a statute which permits a person charged wdth a 
crime to be a witness in his own behalf,®® more par¬ 
ticularly where it declares that his omission or re¬ 
fusal to testify shall create no presumption against 
him®® and where it does not permit the prosecu¬ 
tion to call him as a witness.^ 

Statutes as to admission by failure to deny. A 
statute providing that allegations in a complaint 
which are not denied by answer shall be taken as 
true does not violate the principle that no person 


supplemented 11 A.2d 767, 337 Pa. 
375. 

Commonwealth v. Haines, 90 A. 
2d 842, 171 Pa.Super. 362. 

70 C.J. P 722 note 10. 

90. U.S.—Sherwin v. U. S., C.G.A. 
Tex., 297 F. 704, affirmed 45 S.Ct. 
517, 268 U.S. 369, 69 L.Ed. 1001. 
Pa.—Corpus Juris quoted lu Dole v. 
City of Philadelphia, 11 A.2d 163, 
168, 337 Pa. 375, opinion supple¬ 
mented 11 A.2d 767, 337 Pa. 376. 

70 C.J. p 722 note 11. 

91- N.J.—Bianchl v. Hoffman, 116 
A.2d 206, 36 N.J.Super. 435. 

92. U.S.—Campbell v. Chase Nat. 
Bank of City of New York, D.C. 
N.T., 5 F.Supp. 156, appeal dis¬ 
missed U. S. V. Campbell, 54 S.Ct. 
455, 291 U.S. 686 , 78 L.Bd. 1073, 
motion denied 54 S.Ct. 459, 291 
U.S. 648, 78 L.Ed. 1043, and af¬ 
firmed, C.C.A., 71 F.2d 669, 94 A.Ii. 
R. 70S, certiorari denied 55 S.Ct. 
108, 293 U.S. 592, 79 L.Ed. 60, and 
affirmed, C.C.A., Campbell v. Meda- 
lie, 71 F.2d 671, certiorari denied 
55 S.Ct 108, 293 U.S. 692, 79 L.Ed. 
686 . 

Mich.—^Albert v. Chambers, 65 N.W. 

2d 762, 335 Mich. 111. 

Pa.— Corpus Juris guotad in Dole v. 
City of Philadelphia, 11 A.2d 163, 
168, 337 Pa. 375, opinion supple¬ 
mented 11 A.2d 767, 337 Pa. 375. 
Wash.—Gange Lumber Co. v. Henne- 
ford, 53 P.2d 743, 185 Wash. 180. 
103 A.L.R. 513. 

70 C.J. p 722 note 12. 

93, U.S.—^National Labor Relations 
Board v. Barret Co., C.C.A.I11., 120 
P.2d 583. 

Ill.—^Department of Finance v. Wer¬ 
ner. 5 N.E.2d 241, 364 Ill. 615. 
Ind.—^Mitchell v. Godsey, 63 N.B.2d 
150, 222 Ind. 527. 

La.—^Flthlan v. Centanni, 106 So. 
321, 169 La. 831. 

N.H.—Nelson v. Wyman, 105 A.2d 
756, 99 N.H. 33. 


Pa.—Corpus Juris quoted in Dole v. 
City of Philadelphia, 11 A.2d 163, 
168, 337 Pa. 375, opinion supple¬ 
mented 11 A.2d 767, 337 Pa. 375. 
70 C.J. p 723 note 13. 

Privacy 

There is no constitutional guaran¬ 
tee that one who sees fit to exercise 
privilege against self-incrimination 
shall be entitled to do so in private 
and without notoriety, and, there¬ 
fore, fact that resolution directing 
attorney general to conduct inquiry 
into existence of subversive activi¬ 
ties authorized attorney general to 
make public Information obtained 
through the investigation, thereby 
possibly authorizing disclosure that 
witness in such investigation had 
claimed constitutional privilege 
against self-incrimination, did not 
render such resolution unconstitu¬ 
tional. 

N.H.-—Nelson v. Wyman, 105 A.2d 
766, 99 N.H. 33. 

Mental examination 

Statutory provision that board ap¬ 
pointed by superior court shall ex¬ 
amine an alleged sexual psychopath 
or person accused ot specified sex 
offenses to ascertain whether he is a 
sexual psychopath is constitutional, 
and order issued thereunder grant¬ 
ing petition for examination of a 
person charged with enticing a fe¬ 
male child was valid, such person 
being entitled to refuse to answer 
questions which he thought might 
incriminate him, as against conten¬ 
tion that examination had effect of 
ordering defendant to testify before 
examining board with reference to 
matters which might be incriminat¬ 
ing. 

N.H.—In re Miller, 95 A.2d 116, 98 
N.H 107. 

TTnlfozm Sedprooal Enforoexueui 
of Support Act does away with mari¬ 
tal disqualifications and the privilege 
as to confidential communications 

247 


between husband and wife, but does 
not affect privilege against self-in- 
crimination. 

N.J.—Pfueller v. Pfueller, 117 A.2d 
30, 37 N.J.Super. 106. 

94. U.S.—Rodgers v. U. S., C.C.A. 
Tenn., 138 F.2d 992—^Ryan v. Ama¬ 
zon Petroleum Corporation, C.C.A. 
Tex., 71 F.2d 1, reversed on other 
grounds Amazon Petroleum Corpo¬ 
ration, 55 S.Ct. 241, 293 U.S. 388, 79 
L.Ed. 446 and followed in Ryan v. 
Panama Refining Co., 71 F.2d 8, 
reversed on other grounds Panama 
Refining Corporation v. Ryan, 55 
S.Ct 241, 293 U.S. 388, 79 L.Ed. 
446. 

Bowles V. Chew, D.C.Cal., 53 F. 
Supp. 787. 

Ohio.—Grown v. City of Cleveland. 
181 N.E. 897, 125 Ohio St 455, 84 
A.D.R. 708. 

Pa.— Corpus JUris quoted in. Dole v. 
City of Philadelphia, 11 A.2d 163, 
168, 337 Pa. 375, opinion supple¬ 
mented 11 A.2d 767, 337 Pa. 375. 
Tenn.—State v. Legora, 34 S.W.2d 
1056, 162 Tenn. 122. 

70 C.J. p 723 note 14. 

95. Mich.—People v. Schneider, 103 
N.W. 172, 139 Mich. 673, 69 L.RA. 
345, 5 Ann.Cas. 790. 

Pa.— Corpus Juris quoted in Dole v. 
City of Philadelphia, 11 A.2d 163, 
168, 337 Pa. 375, opinion supple¬ 
mented 11 A.2d 767, 337 Pa. 375. 

70 C.J. p 723 note 15. 

96. Minn.—State v. Gilbert 147 N. 
W. 953, 126 Minn. 95, 5 A.L.R. 
1449. 

70 C.J. p 724 note 27. 

97. N.Y.—In re Birdsall, 96 N.T.S. 
462, 49 Misc. 53. 

96. Me.—State v. Bartlett, 56 Me. 

200 . 

N.Y.—^People v. Courtney, 94 N.Y. 
490, 1 N.Y.Cr. 573. 

99- N.Y.—^People v. Courtney, supra. 
Im N.Y.—^People v. Courtney, supra. 



§ 434 WITNESSES 

in any criminal case shall be compelled to be a 
witness against himself.^ However, it has been 
held that the constitutional immunity from self¬ 
incrimination may be as effectually violated by a 
law which compels a person to plead or deny on 
oath any charge involving a criminal offense with¬ 
out regard to the form of the investigation as by a 
law compelling him to testify as a witness,^ and that 
when the acts charged constitute the basis of a 
penalty or forfeiture^ or constitute a crime® a stat¬ 
ute which provides that on failure to deny them 
under oath they shall be taken as true violates 
the privilege of the person against whom the pro¬ 
ceeding is instituted. 

Statutes as to presumptions or prima facie evi^ 
dence. Statutes merely fixing the quantum of evi¬ 
dence which, until overcome, shall establish guilt of 
a particular offense do not as a rule violate the 
privilege against self-incrimination,® Statutes creat¬ 
ing presumptions in criminal cases are not invalid 
as compelling defendant to testify.^ So statutes pro¬ 
viding that the possession of certain goods or arti¬ 
cles shall be prima facie or presumptive evidence 
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of guilt of particular offenses are not, where the 
presumption is not conclusive, violative of constitu¬ 
tional guaranties against self-incrimination,® and 
this is true of statutes placing on the possessor the 
burden of showing lawful possession.® A statute 
merely requiring a person for his better protection 
to preserve certain evidence of his honesty which 
he has represented to persons dealing with him 
to exist and creating a presumption of falsity if 
he fails to produce the evidence on request, does not 
compel him to testify against himself.^® 

Alibi statute, A statute requiring accused in a 
criminal case to furnish the prosecution before 
trial with the details of his alibi defense on pain 
of the exclusion of such evidence is not invalid as 
contrar>' to the constitutional privilege against self- 
incrimination.il 

The Subversive Activities Control Act, 50 U.S. 
C.A. § 781 et seq, requiring communist organizations 
to register with the government has been held not 
to be invalid as in violation of the privilege against 
self-incrimination.i2 


2. Ohio.—Cincinnati, etc., R. Co. v. 
Cook, 37 Ohio St. 265. 

70 C.J. p 723 note 19. 

3 . n.Y.—P eck V. Cargill. 60 N.E. 
775, 167 N'.T. 391, 63 L.II.A. 888. 

70 C.J. p 723 note 20. 

4 . N.Y.—In re Cullinan, 81 N.Y.S. 
667, 82 App.Div. 445. 

70 C.J. p 724 note 21. 

B. N.Y.—In re Cullinan, 81 N.Y.S. 
567, 82 App.Div. 445. 

In re Cullinan, 82 N.Y.S. 837, 
40 Misc. 428. 

6. Cal.—Ex parte Bryant, 271 P. 
926, 94 C.A. 791. 

People V. Yates, 298 P. 961, 114 
C.A.,Supp., 782. 

7. Cal.—^People v. Nelson, 108 P.2d 
61, 42 C.A.2d 83. 

n.Y.—^P eople V. Berman, 282 N.Y.S. 
484, 156 Misc. 463. 

5. C.—State V. Brown, 182 S.B. 838, 
178 S.C. 294, appeal dismissed 
Brown v. State of South Carolina, 
66 S.Ct. 760, 298 U.S. 639, 80 KEd, 
1372. 

Operation of motor vehiole hy owner 
(1) Provision of a municipal park¬ 
ing ordinance, that the registration 
plates displayed on an automobile 
parked in violation of ordinance shall 
constitute in evidence prima facie 
presumption that owner was person 
to park automobile at point where 
violation occurred, is not unconsti¬ 
tutional as compelling defendant to 
be witness against himself, since or¬ 
dinance did not compel defendant to 
testify or submit to examination in 
order to make defense. 


Mich.—^People v. Kayne, 282 N.W. 
248, 286 Mich. 671. 

(2) Ordinance providing that au¬ 
tomobile registration plate should 
be prima facie evidence that owner 
was operating automobile at time of 
violation of traffic ordinance, but 
that if owner should testify under 
oath or affirmation that he was not 
operating vehicle at such time, sub¬ 
mit himself to examination as to 
person then operating it, and reveal 
identity of such person, if known, 
burden of proof as to identity of op¬ 
erator should be shifted to complain¬ 
ant, was held unconstitutional as 
compelling owner to be witness 
against himself. 

Mich.—^People v. Hoogy, 269 N.W. 
605, 277 Mich. 678. 

8. U.S.—Yee Hem v. U. S., Ohio, 45 
, S.Ct. 470, 268 U.S. 178, 69 L.Bd. 
904. 

U. S. V. Moe Lriss, C.C.A.N.Y., 105 j 
F.2d 144—^Rosenberg v. U. S., C.C. I 
A.Cal., 13 F.2d 369. 

Friedman v. U. S., C.C.A.N.Y.. 
276 F. 792. 

N.Y.—^People ex rel. Dixon v. Lewis, 
290 N.Y.S. 284. 160 Misc. 327, re¬ 
versed on other grounds 293 N.Y.S. 
191, 249 App.Div. 464, affirmed 12 
N.E.2d 603, 276 N.Y. 613. 

S.D.—State v. Humphrey, 176 N.W. 
39, 42 S.D. 512. 

FossessioxL of opium 
Fact that statute creating pre¬ 
sumption of unlawful importation 
from possession of smoking opium 
more than four years after passage 
of act may in its practical effect re- 
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Quire one accused, who is sole re¬ 
pository of facts necessary to nega¬ 
tive such presumption, to testify in 
explanation of his possession, does 
not render it unconstitutional, as 
compelling accused to be witness 
against himself. 

U.S.—Yee Hem v. U. S., Ohio, 45 S. 

Ct 470, 268 U.S. 178, 69 L.Ed. 904. 
Possassloii. of machine grm 
Statute making presence of a ma¬ 
chine gun presumptive evidence of 
its illegal possession by all occupy¬ 
ing the place where gun is found is 
not unconstitutional as compelling 
accused to take the witness stand. 
N.Y.—People ex rel. Ackalltis v. Pos¬ 
ter, 83 N.Y.S.2d 898, 193 Misc. 634. 

9. Mont.—State v. Lewis, 216 P. 
337, 67 Mont. 447. 

10. N.Y.—^People ex rel. Woronoff v. 
Mallon, 119 N.E. 102, 222 N.Y. 466, 
4 A.L.R. 463. 

11. N.Y.—^People v. Bakiec, 23 N.Y. 
S.2d 607, 260 App.Div. 452. 

People V. Schade, 292 N.Y.S. 612, 
161 Misc. 212. 

Ohio.—State v. Thayer, 176 N.E, 656, 
124 Ohio St. 1. 

12. D.C.—Communist Party of U. S. 
V. Subversive Activities Control 
Bd., 223 F.2d 531, 96 U.S.App.D.C. 
66, reversed on other grounds 76 
S.Ct. 663, 351 U.S. 115, 100 L.Bd. 
1003. 

Officer of organization 
An order of Subversive Activities 
Control Board, directing communist 
action organization to register with 
attorney general as reauired by Sub- 
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WITNESSES § 434 


Statutes providing immunity. Statutes which pro¬ 
vide with reference to particular subject matters 
or proceedings that a party or witness may be com¬ 
pelled to testify but that his evidence shall not be 
used against him as a basis of incrimination cannot 
be sustained where they abridge the constitutional 
privilege of the party or witness they are upheld, 
however, where the immunity afforded is as broad 
as the privilege.!^ Where a statute secures a wit¬ 
ness absolute immunity from prosecution, which 
might be aided directly or indirectly by his disclosure, 
in other words, if his testimony operates as a com¬ 
plete pardon for the offense to which it relates, the 
statute satisfies the demands of the constitutional 
provision guaranteeing the privilege against self¬ 
incrimination fact that the protection of the stat¬ 
ute is imperfect inasmuch as the good name of the 
witness is not protected^® or by reason of the fact 
that he may still be prosecuted and put to the an¬ 
noyance and expense of pleading his immunity, 
or that there is the possibility of prosecution under 
the laws of other sovereignties,^® is immaterial. 

Inasmuch as the privilege against self-incrimina- 


tion includes not only the right to refuse to testify 
to a fact >vhich would be a necessary link in a 
chain of evidence to prove the commission of a 
crime but also to a fact w-hich would be the source 
from which evidence of his commission of a crime 
might be obtained, an act providing merely that no 
evidence given by a witness shall be used against 
him does not afford that complete protection to the 
witness which the amendment was intended to guar¬ 
antee; to be valid, a statutory enactment must af¬ 
ford absolute immunity against future prosecutions 
for the offense to which the question relates.^® The 
principle established is that full and complete im¬ 
munity against prosecution by the government com¬ 
pelling the witness to answer is equivalent to the 
protection furnished by the rule against compulsoiy’ 
self-incrimination.20 Immunity against state prose¬ 
cution is not essential to the validity of federal stat¬ 
utes declaring that a witness shall not be excused 
from giving evidence on the ground that it will 
incriminate him;^! the lack of state power to give 
witnesses protection against federal prosecution does 
not defeat a state immunity statute.^s A witness in 
a federal proceeding may be compelled to testify 


versive Activities Control Act, can¬ 
not be held invalid because organiza¬ 
tion’s executive officer reauired to 
sign registration statement would 
thereby admit his organization mem¬ 
bership, which might be basis for 
prosecution against him. 

D C,—Communist Party of IT. S. v. 
Subversive Activities Control Bd., 
supra. 

13. Mich.—^In re Watson, 291 N.W. 
662, 293 Mich. 263. 

Pa.—Commonwealth v. Pranlc, 48 A. 

2d 10, 169 Pa.Super. 271. 

70 C.J. P 724 notes 29, 30. 

Witness given immunity compelled 
to testify see infra § 439. 

I4fc U.S.—^Ullmann v. U. S., N.T., 76 
S.Ct. 497, 360 U.S. 422, 100 L.Bd. 
611, rehearing denied 76 S.Ct. 777, 
361 U.S. 928, 100 L.Bd. 1467. 

—^Bx parte Montgomery, 12 So. 
2d 314, 244 Ala. 91. 

Cal.— ^People v. Powler, 260 P.2d 89, 
119 C.A.2d 657. 

Ill.— ^People V. Finkelstein, 20 N.E.2d 
290, 299 HLApp. 863, reversed on 
other grounds 23 N.B.2d 34, 372 
HI. 186. , ^ 

Iowa.—Duckworth v. District Court 
of Woodbury County, 264 N.W. 
715, 220 Iowa 1360. 

’jiSXcbL ,—^In re Watson, 291 N.W. 652 
293 Mich. 268. 

N.Y.—People v. Reiss. 8 N.T.S.2d 
209, 255 App.Div. 609, affirmed 20 
NJES.2d 8. 280 N.T. 539. ^ - 

People V. Nowacki, 40 N.T.S.2d 
131, 180 Mlsc. 100—^People v. Clen- 
ner. 289 N.T.S. 1069, 159 Misc. 
860. 


Tenn.—^Rushing v. Tennessee Crime 
Commission, 117 S.W.2d 4, 173 
Tenn. 308. 

70 C.J. p 724 note 31. 

15. U.S.—^Ullmann v. U. S., N.Y., 76 
S.Ct 497, 350 U.S. 422, 100 Li.Bd. 
611, rehearing denied 76 S.Ct. 777, 
361 U.S. 928, 100 Ii.Ed. 1457. 
Mich.—^In re Watson, 291 N.W. 662, 
293 Mich. 263. 

N.Y.—Application of Grand Jury of 
Kings County, 110 N.T.S.2d 532, 
279 App.Div. 915, affirmed 106 N.E. 
2d 63, 303 N.T. 983. 

Tex.—^Perrantello v. State, 266 S.W. 

2d 687, 158 Tex.Cr. 471. 

W,Va.—State v. Abdella, 82 S.B.2d 
913, 139 W.Va. 428. 

70 C.J. p 725 note 32. 


16. U.S.—^Brown v. Walker, Pa., 16 
S.Ct. 644, 161 U.S. 691, 606. 40 D. 
Bd. 819. 

70 C.J. p 726 note 33. 

Answers tending to degrade witness 
generally see infra § 445. 
Disabilities inoideiit to disclosure of 
oommiuiist alBliaticms 
Statute giving witness immunity 
from criminal prosecution and com¬ 
pelling him to testify Is not invalid 
as applied to one sought to be Ques¬ 
tioned as to his conununist affilia¬ 
tions even though disclosure of such 
affiliations would subject him to nu¬ 
merous disabilities imposed by state 
and federal laws and public opinion, 
such as loss of Job, expulsion from 
labor unions, registration and inves¬ 
tigation, inability to obtain passport, 
and general public opprobrium. 
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U.S.—^Ullmann v. U. S., N.T., 76 S. 
Ct. 497, 350 U.S. 422, 100 L.Ed. 611, 
rehearing denied 76 S.Ct. 777, 351 
U.S. 928, 100 L.Ed. 1457. 

17. U.S.—Brown v. Walker, Pa., 16 
S.Ct. 644, 161 U.S. 691, 40 HEd. 
819. 

18. N.Y.— Application of Herlands. 
124 N.T.S.2d 402, 204 Misc. 373. 

70 C.J. p 725 note 35. 

Reality of danger of prosecution 
generally see infra § 457. 

19. U.S.—^Adams v. State of Md., 
Md.. 74 S.Ct. 442, 847 U.S. 179, 98 
L.Ed. 608. 

CaL—Ex parte Critchlow, 81 P.2d 
966, 11 C.2d 751. 

Mt rh —^in re Watson, 291 N.W. 662, 
293 Mich. 263. 

N.Y.—^People V. Nowacki, 40 N.T.S. 

2d 131, 180 Misc. 100. 

S.C.—^In re Hearing Before Joint 
Legislative Committee of House 
and Senate Created by Joint Res¬ 
olution No. 622, 196 S.E. 164, 187 
S.C. 1, 118 A.L.R. 691. 

Tex—^Dendy v. Wilson, 179 S.W.2d 
269, 142 Tex 460, 151 A.L.B. 1217. 
70 C.J. P 725 note 37. 

20. U.S.—U. S. V. Murdock, Ill., 52 
S.Ct. 63, 284 U.S. 141, 76 L.Ed. 210. 
82 AL.R. 1376. 

70 C.J. P 725 note 38. 

31. U.S.—U. S. V. Murdock, supra. 
70 C.J. p 725 note 39. 

32, Ohio.—State v. Morgan, 133 N. 
E3.2d 104, 164 Ohio St 529. 

70 C.J. P 725 note 40. 
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under a federal statute, properly applicable to the 
several states, and which granting immunity gen¬ 
erally, is applicable to a prosecution in a state, as 
well as a federal court.^s A statute which requires 
the witness to do other acts in addition to testif>dng 
in order to secure immunity is unconstitutionl.-^ A 
witness is not deprived of his privilege where the 
statute provides that immunity shall become effec¬ 
tive after money is repaid.^^ 

§ 435. Privilege of Witnesses Generally 

The courts are zealous In protecting the privilege 
against self-incrimination. 

The courts are zealous in protecting the privilege 
against self-incrimination.26 The immediate and 
potential evils of compulsory self-incrimination 
transcend any difficulties that the exercise of the 
privilege against self-incrimination may impose on 
society in the detection and prosecution of crime.^'^ 
However, a claim of privilege should not be lightly 
accepted where there is a strong showing of need 
for the testimony sought,28 and it has been held 
that the privilege may not be used as a means of 
preventing the orderly investigation of civil mat- 
ters.23 

The privilege against self-incrimination may not 
be violated because it is a restraint or inconven- 
ience3<> or because of public interest in,3i and the 


promotion of the public weal by,^- the disclosure of 
wrongdoing. The constitutional privilege against 
self-incrimination may not be subjected to any con¬ 
dition. 

Motive; good faith. Where his answer would 
have a tendency to incriminate the witness, he is 
protected in his claim of privilege irrespective of 
his motive it is immaterial what other purpose 
his silence ser\'’es.^® However, a witness may not 
claim the privilege against self-incrimination from 
mere caprice nor may the claim be made con¬ 
tumaciously,^^ or in bad faith,^^ or as a subterfuge 
or pretense.^^ 

I 436. -Scope and Extent 

The privilege against self-incrimination extends to 
the right to refuse to testify as to a fact which would be 
a necessary link In a chain of evidence to prove the com¬ 
mission of a crime by the witness or would be the source 
from which evidence of his commission of a crime might 
be obtained. 

The privilege of a witness to decline to give evi¬ 
dence incriminating himself includes the right to re¬ 
fuse to answer a direct question as to the commis¬ 
sion of a crime and extends to the right to refuse 
to testify to a fact which would be a necessary link 
in a chain of evidence to prove the commission of 
a crime by the witness*® or would be the source 


23 . XJ.S.—Brown v. Walker, Pa., 16 

S.Ct. 644, 161 XJ.S. 591, 40 L.Ed. 

819, followed in Hale v. Henkel, 26 
S.Ct. 370, 201 XJ.S. 43, 50 L.Ed. 

662. 

24. Ill.—Lamson v. Boyden, 43 N.E. 
781, 160 Ill. 613. 

25. HI.—^Lamson v. Boyden, supra. 

26. XJ.S.—Hoffman v. U. S„ Pa., 71 

S.Ct. 814, 341 U.S. 479, 95 UEd. 

1118. 

Colo.—People v. Clifford, 98 P.2d 272, 
105 Colo. 316. 

Ill.—In re Holland, 36 N.E.2d 543, 
377 Ill. 346. 

27. U.S.—Hoffman v. U. S., Pa., 71 

S.Ct. 814, 341 U.S. 479, 95 L.Ed. 

1118. 

Ky,_Taylor v. Commonwealth, 118 

S.W.2d 140, 274 Ky. 61. 

28 . D.c.—^Kendall v. Gore Proper¬ 
ties. Inc., 236 F.2d 673, 98 U.S. 
App.D.C. 378. 

29. N.H.—State v. Cote, 68 A. 2d 
749, 96 N.H. 108. 

30. Mo.—^Ex parte Arvin, 112 S.W. 
2d 113, 232 Mo.App. 796. 

N.T.—^Doyle v. Hofstader, 177 N.E. 

489, 267 N.Y. 244. 

70 C.J. p 720 note 53. 

31. N.T.—^Doyle v. Hofstader, 177 
N.B. 489, 267 N.T. 244. 


32. N.T.—^Doyle v. Hofstader, su¬ 
pra. 

33. Mass.—^In re Opinion of the 
Justices, 15 N.E.2d 662, 300 Mass. 
620. 

34 . XJ.S.—^U. S. V. Courtney, C.A.N. 
Y„ 236 F.2d 921—^U. S. v. St. 
Pierre, C.C.A,N.Y., 128 F.2d 979— 
U, S. V. Herron, D.C.Cal., 28 F.2d 
122 . 

N.Y.—Brill V. Dodd, 36 N.T.S.2d 975. 

35. N.T.—Brill v. Dodd, supra. 

70 C.J. p 729 note 34. 

36. D.C.—U. S. V. Nesmith, D.C., 121 
F.Supp. 758. 

S.D.—State v. Hall, 238 N.W. 302, 59 
S.D. 98. 

37. Cal.—^Ex parte Crow, 14 P.2d 
918, 126 C.A. 617. 

70 C.J. p 720 note 67. 

38L D.C.—XJ. S. V. Jaffe, D.C., 98 F. 
Supp. 191—U. S. V. Raley, D.C., 96 
F.Supp. 495. 

N.Y.—^in re Ellis, 17 N.Y.S.2d 800, 
268 App.Div, 668, reversed on oth¬ 
er grounds 26 N.B,2d 967, 28 N.Y. 
435. 

70 C.J. p 720 note 58. 

39. D.C.—U. S. V. Jaffe, D.C., 98 F. 
Supp. 191—^U. S. V. Raley, D.C., 96 
F.Supp. 496, 

Mich.—In re Watson, 291 N.W. 652, 
293 Mich. 263. 
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4a U.S.—Brunner v. U. S., Cal., 72 
S.Ct. 674, 343 U.S. 918, 96 L.Ed. 
1332—^Hoffman v. U. S., Pa., 71 S. 
Ct. 814, 341 U.S. 479, 95 L.Ed. 1118 
—Blau V. U. S., Colo., 71 S.Ct. 223, 
340 U.S. 159, 95 L.Ed. 170. 

Starkovich v. U. S., C.A.Wash.r 
231 F.2d 411—Jackins v. U. S., C. 
A.Wash., 231 P.2d 405—U. S. v. 
Costello, C.A.N.Y., 222 P.2d 656, 
certiorari denied 76 S.Ct. 62, 350’ 
U.S. 847, 100 L.Ed. 755—Enrichi v. 
U. S., C.A.C 0 I 0 ., 212 P.2d 702— 

U. S. V. Doto, C.A.N.Y., 205 F.2d 
416—^Poretto v. U. S., C.A.La., 196 
F.2d 392—^Estes v. Potter, C.A. 
Tex., 183 P.2d 865, certiorari de¬ 
nied 71 S.Ct. 356, 340 U.S. 920, 95 
L.Ed. 664—U. S. v. Molasky, C.C.A. 
Ill., 118 P.2d 128, reversed on oth¬ 
er grounds 62 S.Ct. 374, 314 U.S. 
513, 86 L.Ed. 383, rehearing denied 
62 S.Ct 620. 316 U.S. 826, 86 L.Ed. 
1222, and 62 S.Ct 621, two cases, 
315 U.S. 826, 86 L.Ed. 1222—U. S. 

V. Weisman, C.C.A.N.Y., 111 F.2d 
260. 

In re Friedman, D.C.N.T., 104 P. 
Supp. 419—U. S. V. Licavoli, D.C. 
Ohio, 102 F.Supp. 607—U. S. v. Di 
Carlo, D.aOhio, 102 F.Supp. 697— 
U. S. V. Cohen, D.C.Cal., 101 F. 
Supp. 906. 

Federal Deposit Ins. Corp. v. 
Logsdon, D.C.Ky., 18 F.R.D. 57— 
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from which evidence of his commission of a crime 
might be obtained.^i The constitutional provision 
forbids only compulsory self-incrimination,^2 
as discussed infra § 456, the privilege may be 
■waived. The privilege entitles the witness to keep 
silent; it does not license him to commit per- 
jury.^^ The constitutional right to refrain from 
giving incriminating evidence is not a license to 


commit contempt,as by refusing to account.^® 

Calling and szvearing as witness. The privilege 
of a witness not to incriminate himself is not in¬ 
fringed by being merely called as a witness and 
compelled to take the oath.^^ The privilege can¬ 
not be availed of to excuse the witness from appear¬ 
ing and taking the stand.^^ While the right of an 


U. S. V. Lustig, D.C.N.T., 16 P.R.D. 
138. 

I>.C .—Wong Gim Ting v. U. S., 231 
F.2d 776, 98 U.S.App.D.C. 23. 

U. S. V. Fischettl, D.C., 103 P. 
Supp. 796. 

Fla.—State ex rel. Feldman v. Kel¬ 
ly, 76 So.2d 798—State ex rel. Ben- 
emovsky v. Sullivan, 37 So.2d 907. 
HawaiL—Territory of Hawaii v. La¬ 
nier, 40 Hawaii 65. 

Me.—^Brunswick Const. Co. v. Leon¬ 
ard, 103 A.2d 115, 149 Me. 426. 

Mo.—^Brady v. Brady, App., 71 S.W. 
2d 42. 

N.J.—In re Pillo, 93 A.2d 176, 11 N.J. 

8 . 

N.Y.—^Bradley v. O'Hare, 156 K.T.S. 
2d 533, 2 A.B.2d 436. 

John Manners & Co. v, Sohnen, 
134 N.Y.S.2d 162, 206 Misc. 845. 

70 C.J. p 726 note 45. 

A gnestion that "orlminates” or 
tends to "criminate" a witness is 
one the answer to which will show, j 
or tend to show, the witness guilty] 
of a crime for which he is yet lia¬ 
ble to be punished. I 

Wash.—State v. James, 221 P.2d 482, j 
36 Wash.2d 882, certiorari denied 
James v. State of Wash., 71 S.Ct. 
616, 341 U.S, 911, 95 L.Ed. 1348,1 
rehearing denied 71 S.Ct. 851, 341 
U.S. 937, 95 L.Ed. 1365. 

Pact establishable by other witness-' 
68 

In prosecution of a witness for re- j 
fusing to answer a guestion pro¬ 
pounded by a congressional commit¬ 
tee on Un-American Activities, where 
witness refused to answer question, j 
on ground of self-incrlmlnatlon, 
when he moved to Seattle, privilege 
was not inapplicable because it must 
have been known to many others In 
the community when the witness 
moved to Seattle and hence his an¬ 
swer could not incriminate him. 

U.S.—Starkovich v. U. S., C.A.Wash., 
231 P.2d 411. 

ConsoUdated cases 

Where prosecutions are consolidat¬ 
ed the witnesses may not be preju¬ 
diced in exercising their claims of 
privilege by having scope of inquiry 
in the one case broadened to the per¬ 
missible scope obtaining in the oth¬ 
er, and the result of the consolida¬ 
tion is to compel adoption for both 
cases the narrowest scope of inquiry 
applicable to either. 

K.M.—Apodaca v. Viramontes, 212 P. 


2d 425, 53 N.M. 513, 13 A.L.R.2d 
1427. 

41. U.S.—U. S. V. Courtney, C.A.N. 
T.. 236 F.2d 921—Enrichi v, U. S., 
C.A.C 0 I 0 ., 212 P.2d 702. 

Ill.—People V. Schultz. 44 X.E.2d 601, 
380 Ill. 539. 

Me.—Brunswick Const. Co. v. Leon¬ 
ard. 103 A.2d 115, 149 Me. 426— 
Gendron v. Burnham, 82 A.2d 773, 
146 Me. 387, 38 A.L.R.2d 210. 
N.Y.—Bradley v. O'Hare, 156 KY.S. 

2d 533, 2 A.D.2d 436. 

70 C.J. p 726 note 46. 

Admissioas that tend to iaozlsiiiiate 
Privilege against self-incrimina¬ 
tion is not limited to admissions 
that would subject witness to crim¬ 
inal prosecution but also extends to 
admissions that might only tend to 
incriminate. 

U.S.—Emspak v. U. S., App.D.C., 75 
S.Ct. 687, 349 U.S. 190, 99 L.Ed. 
997. 

Hlement of crime 

(1) In federal courts a witness 
cannot be compelled to disclose any¬ 
thing that will tend to Incriminate 
himself whether or not the answer 
would be an admission of one of the 
constitutive elements of the crime. 
U.S.—^U. S. V. St. Pierre, C.C.A,N.Y., 

132 F,2d 837, 147 A.L.B. 240, cer¬ 
tiorari gi*anted 63 S.Ct. 769, 318 U. 
S. 751, 87 L.Ed. 1126, appeal dis¬ 
missed 63 S.Ct. 910, 319 U.S. 41. 37 
L.Bd. 1199. 

(2) The name of a witness to 
whom alleged embezzler delivered, 
money received for delivery to an¬ 
other would tend to incriminate al-| 
leged embezzler, who was not re¬ 
quired to invoke doctrine that wit¬ 
ness’s corroboration was necessary 
to make a case against him or to 
prove that statement made by al¬ 
leged embezzler before grand jury 
was admissible against him in order 
to give alleged embezzler benefit of 
“privilege against self-incrimina¬ 
tion,” in absence of waiver. 

U.S.—U. S. v, St. Pierre, supra. 

42. U.S.—U. S. V. Mary Helen Coal 
Corp., B.C.Ky., 24 F.Supp. 50. 

43. U.S.—Claiborne v. U. S., C.C.A. 
Mo.. 77 F,2d 682. 

The immunity relates to past 
deeds, and it is not a license to per¬ 
son testifying to commit perjury. 
U.S.—^U. S. V. Miller, I>.C.Pa., 80 F. 
Supp. 979. 


44. KD.—State v. Dufek, 193 N.W. 
928, 49 NT.!). 851. 

45. Ga.—^Beebe v. Smith, 46 S-E.2d 
212, 76 Ga.App. 391. 

X.D.—State v. Dufek, 193 N.W. 928, 
49 N.D. 851. 

45. U.S.—Shushan v. U. S., C.C.A. 
La., 117 F.2d 110, 133 A.L.R. 1040, 
certiorari denied 61 S.Ct. 1085, 313 
U.S. 574, 85 L.Ed. 1531, rehearing 
denied 62 S.Ct. 53, 314 U.S. 706, 86 
L.Ed. 664, certiorari denied New¬ 
man V. U. S.. 61 S.Ct. 1086, 313 U. 
S. 574, 85 L.Ed. 1532, rehearing de¬ 
nied 62 S.Ct. 63. 314 U.S. 706, 86 L. 
Ed. 664, certiorari denied Miller v. 
U. S., 61 S.Ct. 1086, 313 U.S. 674, 
85 L.Ed. 1532, rehearing denied 62 
S.Ct. 53, 314 U.S. 706, 86 L.Ed. 664, 
certiorari denied W’aguespack v. 
U. S., 61 S.Ct. 1086, 313 U.S. 674, 
85 L.Ed. 1532, rehearing denied 62 
S.Ct. 53, 314 U.S. 706, 86 L.Bd. 564. 

U. S. v. Manno, D.C.Ill., 118 F. 
Supp. 511. 

N.H.—^Nelson v, ‘W'yman, 105 A.2d 
[ 756, 99 N.H. 33. 

1 N.J.—State V. Browning, 117 A.2d 
I 505, 19 N.J. 424. 

I Ohio.—In re Groban, 128 N.E.2d 106, 
164 Ohio St. 26. 

S.D.—State v. Sinnott, 30 N.W.2d 
455, 72 S.D. 100, certiorari denied 
68 S.Ct. 1512, 334 U.S. 844, 92 L.Ed. 
1768. 

70 C.J. p 727 note 66. 

Bight to counsel 

Statutory provisions permitting 
state fire marshal, in private investi¬ 
gation to determine the cause of a 
fire, to exclude counsel of a witness 
do not violate the provisions of the 
due process clause of the Fourteenth 
Amendment to the federal Constitu¬ 
tion or the provisions of the state 
constitution relating to self-incrim- 
ination and right to representation 
by counsel, since the investigation 
is not a "trial” or a "criminal case.” 
Ohio.—In re Groban, 128 N.B.2d 106, 
164 Ohio St. 26. 

47. Iowa.—State v. Snyder, 69 N.W. 

2d 223, 244 Iowa 1244. 

La.—^State v. Hoover, 54 So.2d 130, 
219 La. 872. 

Excuse for uouappearaiLce 
A witness’s constitutional protec¬ 
tion from self-incrimination may not 
be used as excuse to ignore proper 
summons and fail to appear before 
designated tribunal when command¬ 
ed to do so. 


251 
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accused not to take the stand in a criminal prose¬ 
cution against him, as discussed infra § 441, and 
the privilege of a witness to refuse to answer ques¬ 
tions which may incriminate him are both within 
the constitutional provision that no person shall 
be compelled in a criminal case to be a witness 
against himself,^® the two rights are not to be con- 
fused.^^ 

Asking of questions. The privilege of a witness 
not to incriminate himself is not infringed by mere¬ 
ly asking the witness a question which he refuses 
to answer.50 The privilege is simply an option of 
refusal,51 and not a prohibition of inquiry.52 A 
question is not improper merely because the answer 
may tend to criminate but, where a witness exer¬ 
cises his constitutional right not to answer, a ques¬ 
tion by counsel as to whether the reason for refusing 
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to answer is because the answer may tend to in¬ 
criminate the witness is improper.5^ 

The possibility that the examination of the wit¬ 
ness will be pursued to the extent of requiring self¬ 
incrimination will not justify the refusal to an¬ 
swer questions.55 However, where the position of 
the witness is virtually that of an accused on trial, 
it would appear that he may invoke the privilege 
in support of a blanket refusal to answer any and 
all questions.® 6 

Nature of evidence. As discussed in greater de¬ 
tail in Criminal Law § 649 et seq., the general rule 
is that the privilege against self-incrimination is 
restricted to evidence furnished or produced under 
testimonial compulsion,57 but it has been held that 
the privilege is not limited to testimony, but extends 
to all evidence,58 and that it includes writing from 


Mo.—In re West, 152 S.W.2d 69, 348 
Mo. 30. 

43 . XJ.S.—-U. S. V. Housing Founda¬ 
tion of America, C.A.Pa., 176 F.2d 
665. 

49. U.S.—TJ. S. V. Housing Founda¬ 
tion of America, supra. 

Potential defendant 

Police captain summoned before 
grand jury which was investigating 
alleged corruption In city police de¬ 
partment could not refuse to be 
sworn on ground that he was a po¬ 
tential defendant within constitu¬ 
tional privilege against self-incrim¬ 
ination, since he had status of a 
witness and could claim only priv¬ 
ilege if answer to particular ques¬ 
tion would tend to incriminate him. 
Cal.—^In re Lemon, 69 P.2d 213, 15 C. 

A.2d 82. 

Oodefendaat 

In separate trial of accused, court 
did not err in refusing to require 
accused's witness, who was Jointly 
indicted with accused to testify, as 
against contention that witness 
should have been required to testify 
until questions were propounded 
which court considered self-incrim¬ 
inating. 

Ky.—Alder v. Commonwealth, 125 S. 
W.2d 986, 277 Ky. 136. 

50. U.S.—U. S. V. Price, C.C.N.T., 
163 F. 904, affirmed 30 S.Ct 257, 
216 U.S. 488, 54 L.Ed. 681. 

51. U.S.—U. S. V. Benjamin, C.C.A. 
N.T., 120 P.2d 521. 

Cal.—^In re Lemon, 69 P.2d 213, 15 C. 
A.2d 82. 

N.T.—Shine v, Fitzgerald, 14 N.T.S. 
2d 169. 

Pa.—Commonwealth v. Cavanaugh, 
46 A.2d 579, 159 Pa.Super. 113. 

62. U.S.—U. S. V. Benjamin, C.C.A. 
N.T., 120 F.2d 621. 

Noreen v. Van Dyke, D.C. M i nn ., 
188 F.SUPP. 142. 


Cal.—^In re Lemon, 69 P.2d 213, 15 
C.A.2d 82. 

Me.—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 387. 38 A.L.R.2d 210. 
N.Y.—Shine v, Fitzgerald, 14 N.T.S. 
2d 169. 

Pa.—Commonwealth v. Cavanaugh, 
46 A.2d 579, 169 PaSuper. 113. 

70 C.J. P 727 note 70. 

53. N.T.—^Board of Com'rs of Bor¬ 
ough of Vineland v. Maretti, 117 
A. 483, 93 N,J.Bq. 513. 

70 C.J. p 727 note 71. 

64. Mich.—^People v. Kiely, 203 N, 
W. 112, 230 Mich, 403. 

I 

55. Cal.—Whitlow v. Superior Court 
of Cal., in and for Ventura Coimty, 
196 P.2d 690, 87 C.A-2d 175. 

Ky.—^Fraln v. Applegate, 40 S.W.2d 
274, 239 Ky. 605. 

Mich.—^In re Schnitzer, 295 N.W. 478, 
295 Mich. 736— Bs. parte Bommari- 
to, 259 N.W. 310, 270 Mich. 466. 
Ohio.—In re Groban, App., 135 N.B. 
2d 477, affirmed 128 N.B.2d 106, 164 
Ohio St. 26. 

Preliminary questions 

(1) The privilege not to answer a 
question on ground of constitution¬ 
al provision that no person shall be 
compelled in any criminal case to be 
a witness against himself must not 
be recalcitrantly asserted too soon, 
and inquiries that are merely prelim¬ 
inary and by themselves have no 
flavor of criminality must be an¬ 
swered imtll there becomes a rea¬ 
sonable basis for fear; witness is 
not permitted to surmise that fur¬ 
ther questions will follow which 
will tend to convict him of some 
wrongdoing, and he cannot refuse to 
answer a preliminary question on 
ground that answer may incriminate 
him. 

l^ch.—^In re Schnitzer, 295 N.W. 478, 
295 Mich. 736. 

252 


(2) Time for claim of privilege 
generally see infra § 452. 

56. U.S.—Maffle v. U. S., C.A.Mass., 
209 F.2d 225—Kiewel v. U. S., C.A. 
Minn., 204 P.2d 1—^Aiuppa v. U. S., 
C.A.Ohio, 201 P.2d 287—Marcello 
V. U. S., C.A.La. 196 F.2d 437. 

D.C.—U. S. V. Pischettl, 103 F.Supp. 
796. 

General line of questioas 
Where defendant, while a witness 
before a special grand Jury, might 
reasonably have feared that there 
was danger that he might be indict¬ 
ed for a conspiracy if he answered 
certain questions propounded to him, 
he was justified in invoking his con¬ 
stitutional privilege against self-in¬ 
crimination, and was not guilty of 
contempt for refusal to answer such 
questions, even though answers to 
some of the questions, when taken 
singly, were allegedly remote from 
any tendency to incriminate. 

U.S.—U. S. V. Gordon, CA-N-T., 236 
F.2d 916. 

57. D.C.—U. S. V. Nesmith, D.C., 121 
F.Supp. 768. 

Mich.—^Bemey v. Volk, 67 N.W.2d 
801, 841 Mich. 647. 

Search and seizure 
Question of self-incrimination is 
the same whether raised under the 
Fifth Amendment or as a ground 
for holding unreasonable a search 
and seizure under the Fourth Amend¬ 
ment, and protection against self-in¬ 
crimination under each of these 
amendments is protection against 
I compulsion exerted against himself 
which forces disclosure of self-in- 
crlminatlng evidence. 

U.S.—U. S. V. Onassis, D.C.N.T., 133 
F.Supp. 327. 

58. Philippine.—^Beltran v, Samson,. 
63 Philippine 670. 
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dictation for the purpose of comparing the hand¬ 
writing with certain documents supposed be to 
falsified.59 It has been held that a defendant’s 
privilege against self-incrimination is not violated 
by compelling him to submit to a psychiatric ex¬ 
amination to determine if he should be committed to 
a mental institution.®® On the other hand, it has 
been said that the privilege is violated by compel¬ 
ling an accused to undergo a medical examination 
to determine if he has a venereal disease.®^ 

Discovery. Where only a part of the discovery 
sought tends to incriminate defendant, he should 
answer as to the part which would not incriminate 
him,®2 only as to that.®® 

§ 437 , -Liability to Prosecution 

a. In general 

b. Reality of danger 

a. In Gleneral 

As a general rule, the only ground on which a witness 
tnay Invoke the privilege against self-incrimlnatlon and 
refuse to answer a question is that the answer may sub¬ 
ject him to punishment for crime. 

As a general rule, the only grounds on which a 
witness may invoke privilege against self-incrimina¬ 
tion and refuse to answer a question are that the 
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answer may subject him to a penalty or forfeiture, 
as discussed infra § 444, or to punishment for 
crime.®4 The privilege may not be invoked to pro¬ 
tect the witness from all possible detriments which 
may result from disclosure, but may only be invoked 
to protect against a disclosure that may lead to 
criminal prosecution and punishment.®® Thus, 
where the answer will not subject the witness to 
punishment for crime, he cannot invoke the privilege 
and refuse to answer, although disclosure may sub¬ 
ject him to a civil disability,®® may embarrass him,®^ 
or may disgrace or degrade him, as discussed infra 
§ 445, or may subject him to pecuniary loss and 
civil liability, infra § 446. 

It follows that a witness cannot refuse to answer 
as to a matter having no tendency to incriminate 
him,®® as where the violation of a city ordinance 
is involved and the proceeding to enforce the pen¬ 
alty for such violation is not considered a criminal 
prosecution.®® It has been held that a minor, not 
being subject to criminal prosecution, cannot claim 
the privilege against self-incrimination.^® 

A witness cannot claim the privilege not to in¬ 
criminate himself unless at the time he is liable to 
prosecution and punishment for the offense which 
would be disclosed.*^! Thus, a witness cannot in- 


59 . Philippine.—^Beltran r. Samson, 
supra. 

60. Pa.—Commonwealth v. Linn, 3 
Pa.Bist. & Co.2d 417, 103 Pittsb. 
Leg.J. 153, 17 Som.Les.J. 185. 

61. Iowa.—State v. Height. 91 N.W. 
936, 117 Iowa 650, 59 L,R.A. 437, 94 
Am.S.R. 323. 

62. Ala.—Sparks v. Reeves, 61 So. 
574, 166 Ala. 352. 

70 C.J. p 727 note 62. 

Privilege against self-incrimination 
in discovery proceedings see Dis¬ 
covery §§ 5,17, 35. 

03 , Pa.—U. S. Bank v. Biddle, 2 
Pars.Ea.Cas. 31. | 

64. U.S.—Ullmann v. U. S., N.T., 76 1 
S.Ct. 497. 860 U.S. 422. 100 L.Ed. 1 
611, rehearing denied 76 S.Ct. 777, 
361 U.S. 928. 100 L.Ed. 1457. 

Pfltzinger v. U. S. Civil Service 
Commission, D.C.N.J.. 96 P.Supp. 
1, affirmed 192 F.2d 984—U. S. v. 
Thomas, D.C.Ky., 49 P.Supp. 647. 
Hope V. Bums, 6 P.R.D, 566. 

Ill.—^Halpln V. Scotti, 112 N.B.2d 91, 
415 Ill. 104. 

65. U.S.—Ullmann v. U. S., N.T., 76 
S.Ct. 497, 350 U.S. 422, 100 L.Bd. 
611, rehearing denied 76 S.Ct. 777, 
861 U.S. 928, 100 L.Bd. 1457. 

U. S. V. Polltes, D.C.Mlch., 127 
P.Supp. 768. 

66. U.S.—Ullmann v. U. S., N.T., 76 
S.Ct. 497. 860 U.S. 422, 100 L.Bd, 


611, rehearing denied 76 S.Ct. 777, 
861 U.S. 928, 100 L.Bd. 1457. 

Adultery; divorce 
In abortion prosecution, female 
on whom abortion was allegedly per¬ 
formed could not invoke constitu¬ 
tional **prlvllege against self-incrlm- 
inatlon,” on ground that It might 
appear from her answers that she al¬ 
legedly became pregnant by a per¬ 
son other than her husband, and 
might subsequently be charged with 
adultery and become defendant in a 
divorce action. 

N.T.—^People V. Nowacki, 40 N.Y.S. 

2 d 131,180 Mlsa 100. 

67- U.S,—^Kiewel v. U. S., CLAMinn., 
204 F.2d 1. 

D.C.—U. S. V. Nesmith, D.C., 121 P. 
Supp. 768, 

03 ^ U.S.—U. S. V. Flegenheimer, C. 
C.AN.Y., 82 P. 2 d 751. I 

U. S. V. Thomas, D.C.Ky., 49 F. 
Supp. 547. 

Ala.—Ex parte Blakey, 199 So. 867, 
240 Ala. 517. 

yr M —Apodaca v. Viramontes, 212 P. 
‘2d 426, 63 N.M. 613, 13 A.L.R.2d 

N.T.—June Fabrics v. Teri Sue Fash¬ 
ions, 81 N.y.S.2d 877, 194 Misc. 
267. 

70 C.J. P 728 note IS. 

Knowledge of accused 

Witness could not refuse to testify 
whether he knew defendant accused 


of evading income taxes on ground 
reply would be self-incriminating, 

U.S.—^U. S. V. Flegenheimer, C.C.A- 
N.T., 82 F.2d 751. 

69. Ala.—City of Mobile v. McCown 
Oil Co., 148 So. 402, 226 Ala. 688. 

7a Wis.—State ex rel. Kennon v. 

I Hanley, 24 N.W.2d 683, 249 Wis. 
399. 

71. U.S.—Ullmann v. U. S., N.T., 76 
S.Ct. 497, 360 U.S. 422, 100 L.Ed. 
611, rehearing denied 76 S.Ct. 777, 
351 U.S. 928, 100 L.Ed. 1457. 

Cal.—^Ex parte Critchlow, 81 P.2d 
966, 11 C.2d 751. 

N.H.—Wyman v. De Gregory, 121 A. 

2d 806, 100 N.H. 163. 

N.J.—In re Pillo, 93 A.2d 176, 11 N.J. 

8 . 

N.T.—Sesrmour v. Larkin, 4 N.T.S. 

2d 428, 254 App.Div. 215. 

70 C.J. P 728 note 15. 

Season for privilege 

Once the reason for the privilege 
against self-incrimlnatlon ceases, the 
privilege ceases. 

U.S.—Ullmann v. U. S., N.Y., 76 S.Ct. 
497, 360 U.S. 422, 100 L.Bd. 611, re¬ 
hearing denied 76 S.Ct. 777, 351 U. 
S. 928. 100 L.Ed. 1467. 
lU.—^Halpin v, Scotti, 112 Nr.B.2d 91. 

415 Ill. 104. 

Criminality removed 

The constitutional protection 
against self-incrimination ceases to 
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voke the privilege and refuse to answer where, 
as discussed infra § 439, he is immune from prosecu¬ 
tion, or, as considered infra § 438, prosecution is 
barred by the statute of limitations, where the wit¬ 
ness’ participation in the act in question was not 
criminal,72 where at the time of the act in question 
it was not a crime,^3 or at the time of questioning 
the act is no longer punishable,or where the 
statute creating the offense has been repealedJ^ 
Similarly, a witness cannot refuse to answer 
where he has been tried for the offense and ac- 
quitted^® or convicted,particularly where he has 
already served his sentence.^® However, the wit¬ 
ness may invoke his privilege despite his convic¬ 
tion of crime where the criminal action is still 
pending, as where an appeal is outstanding.*^® 

A witness who has been pardoned may be com¬ 
pelled to answer.8® Where the witness’ pardon is 
conditional and subject to revocation,or his right 
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to a pardon merely equitable,®^ the witness may 
avail himself of his constitutional privilege of refus¬ 
ing to answer; nor does the tender of a pardon de¬ 
prive the witness of his right to reject it and to re¬ 
fuse to testify on the ground that his testimony may 
incriminate him.®® Although the prosecutor has 
entered a nolle prosequi in a pending prosecution 
against a witness, the entry does not affect the wit¬ 
ness’ privilege against self-incrimination, inasmuch 
as the prosecutor may bring a new complaint con¬ 
cerning the same offense against him.®^ 

A witness cannot refuse to answer on the ground 
that it may be contended that his answer is false, 
and that he may thus be subjected to a prosecution 
for perjury.®® Moreover, it has been held that 
the constitutional right to refrain from giving in¬ 
criminating evidence will not excuse a witness from 
answering questions relative to the truthfulness of 
his previous testimony in the same proceeding®® or 


apply If the criminality has already 
been taken away. 

K.T.—^People v. Reiss, 8 N.T.S.2d 
209, 265 App.Div. 509, affirmed 20 
N.E.2d 8, 280 N.Y. 539. 

72. N.J.—State v. Van Bueren, 81 A. 
2d 42, 13 N.J.Super. 592. 

70 C.J. p 729 note 18. 

-Biot 

Witnesses In riot prosecution held 
not justified In refusing to answer 
-question as to whether they were 
present at hall where riot occurred 
at time of riot on ground that an¬ 
swer might Incriminate them, where 
witnesses who were within building 
-occupied by longshoremen’s organ¬ 
ization which was attacked by hos¬ 
tile group took no part in affray. 

Or.—^In re Jennings, 59 P.2d 702, 154 
Or. 482. 

73. U.S.—XT. S. V. St. Pierre, dCM 
N.Y., 128 P.2d 979. 

70 C.J. p 729 note 19. 

74. U.S.—^Moore v. Backus, C.C.A. 
III., 78 F.2d 671, 101 A.L.R. 879, 
certiorari denied 56 S.Ct. 178, 296 
U.S. 640, 80 Ii.Ed. 455. 

70 C.J. p 729 note 20. 

75. Cal.—^Ex parte Cohen, 38 P. 364, 
104 C. 624, 43 Am.S.R. 127, 26 L.R. 
A. 423. 

76. Cal.—^Ex parte Critchlow, 81 P. 
2d 966, 11 C.2d 751. 

JT.H,—^Wyman v. De Cregory, 121 A. 

2d 805, 100 N.H. 163. 

N.Y.—People ex rel. Gross v. Sher¬ 
iff of City of New York, 101 N.Y. 
S.2d 271, 277 App.Div. 646, affirm¬ 
ed 96 N.B.2d 763, 302 N.Y. 173. 

June Fabrics v. Teri Sue Fash¬ 
ions, 81 N.Y.S.2d 877, 194 Misc. 267. 
70 CJ. P 729 note 22. 

77. Cal.—^People v. Sierra, 266 P.2d 
677, 117 C.A.2d 649. 


N.H.—Wsrnian v. De Gregory, 121 A. 

2d 805, 100 N.H. 168. 

N.J.—In re Pillo, 93 A.2d 176, 11 N.J. 
8 . 

N.Y.—^People ex rel. Gross v. Sheriff 
of City of New York, 101 N.y.S.2d 
271, 277 App.Div. 646, affirmed 96 
N.B.2d 763, 302 N.Y. 173. 

June Fabrics v. Teri Sue Fash¬ 
ions, 81 N.Y.S.2d 877, 194 Misc. 267. 
Guilty plea 

(1) Where the witness has plead¬ 
ed guilty to the offense in question 
he may be compelled to answer. 

Idaho.—State v. Knudtson, 83 P. 226, 
11 Idaho 524. 

<2) Where three defendants were 
jointly indicted for violation of the 
internal revenue laws, but one of de¬ 
fendants pleaded guilty to three of 
ten counts in indictment and trial of 
other two proceeded without him, re¬ 
fusal to require such defendant to 
testify in behalf of defendants on 
trial on ground that such testimony 
might incriminate him was not er¬ 
ror. ' 

U.S.—Coile V. U. S., C.C.A.La., 100 F. 
2d 806. 

78. Cal.—Ex parte Cohen, 38 P. 364, 
104 C. 624, 43 Am.S.R. 127, 26 L.R. 
A. 423. 

W.Va,—State v. Crummit, 13 S.B.2d 
757, 123 W.Va. 36. 

79. Idaho.—Corpus Jtixls cited in 
State V. Johnson, 287 P.2d 426, 430, 
77 Idaho 1, certiorari denied John¬ 
son V. State of Idaho, 76 S.Ct 649, 
360 U.S. 1007, 100 D.Bd. 869. 

Mich.—^People v. Den Uyl, 29 N.W.2d 
284, 318 Mich. 646, 2 A.L.R.2d 626. 
Uotiou for new trial 

Where the witness, although tried 
and convicted, has moved for a new 
trial, which proceeding is pending, 
he will not be required to answer a 
question incriminating himself. 
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Ga.—Stallings v. State, 70 S.B. 1015, 
136 Ga. 131. 

80. U.S.—Moore v. Backus, C.C.A. 
Ill., 78 P.2d 671, 101 A.L.R. 379. 
certiorari denied 56 S.Ct 173, 296 
U.S. 640, 80 L.Ed. 456. 

U. S. V. Thomas, D.C.Ky., 49 F. 
Supp. 647. 

N.H.—^Wyman v. De Gregory, 121 A. 

2d 805, 100 N.H. 163. 

70 C.J. p 729 note 26. 

81. Mich.—^In re Allison, 120 N.W*. 
19, 166 Mich. 34. 

70 C.J. P 729 note 27. 

82. U.S.—^Ex parte Irvine, C.C.Ohlo, 
74 F. 954. 

70 C.J. p 729 note 28. 

183. U.S.—Curtin v. U. S., N.Y., 35 
S.Ct 271, 236 U.S. 96, 59 L.Ed. 482 
—Burdick v. U. S., N.Y., 36 S.Ct. 
267, 236 U.S. 79, 69 L.Bd. 476. 

84. Vt—Ex parte Tomassl, 156 A. 
633, 104 Vt 34. 

85. D.C.—U. S. V. Nesmith, D.C.. 121 
F.Supp, 758. 

86. Vt.—^Ex parte Mackenzie, 137 A. 
319, 320, 100 Vt 325. 

Prior testimony before grand jury 
A witness before grand Jury who 
refused to answer questions relat¬ 
ing to alleged participation in collec¬ 
tion of money from gamblers to be 
used to secure freedom from police 
interference which witness had an¬ 
swered on prior examination before 
grand Jury was properly convicted 
of criminal contempt as against con¬ 
tention that repetition of answers 
previously given to questions involv¬ 
ing same transaction would tend to 
incriminate witness with respect to 
perjury claimed to have been com¬ 
mitted in earlier answer, where re¬ 
plies had been necessarily willfully 
and deliberately made. 
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at a prior trial in the same case;^'^ but it has also 
been held that a witness at a trial is not bound to 
answer as to his testimony at a preliminary exami¬ 
nation where his answer might subject him to a 
prosecution for perjury.^S It has been indicated 
that the privilege may not be asserted to 'withhold 
a fact otherwise well established by prior public 
statements and acts of the witness.^® 

Liability to prosecution in another jurisdiction. 
While some of the earlier cases indicated that a 
witness in a federal proceeding was exonerated 
from a disclosure which would have exposed him to 
prosecution under the law of the state;®® the cur¬ 
rent view is that a witness in a federal proceeding 
is not privileged to refuse to answer a question 
which will not incriminate him tmder federal law, 
even though it may disclose a crime under state 
law.®i However, it has been held that where the 
federal proceeding is substantially an investigation 
of crimes against state laws, a witness may invoke 
the privilege against self-incrimination to avoid an¬ 
swering questions as to his violations of state law.®^ 


Although there is some authorit}” to the con¬ 
trary,®® it is generally held that the possibility of 
prosecution under a federal law is not a proper 
ground for refusing to answer a question in a state 
proceeding.®"^ In a proceeding in the courts of a 
state, a witness is not privileged to refuse to an¬ 
swer because of the apprehension of criminal prose¬ 
cution in another state.®® 

The English rule of evidence against compulsory 
self-incrimination, on which historically the privi¬ 
lege guaranteed by the federal Constitution rests, 
does not protect the witness against disclosing of¬ 
fenses in violation of the laws of another countr}’.®® 

Nature of crime. Unless the evidence has been 
voluntarily given, the policy of the law relative to 
the pririlege against self-incrimination is to pro¬ 
tect all persons from criminal proceedings of any 
character based on evidence obtained from the per¬ 
sons themselves ;®7 so a witness may refuse to an¬ 
swer where his answer would show, or tend to 
show, that he has been guilty of a crime involving 
abortion,®® adultery,®® assault with intent to murder 
or kill,i bigamy,2 bribery,® champerty,** civil serv- 


j^.Y.—^People V. Kramer, 14 N.T.S.2d 
161, 257 App.Dlv. 598. 

87. Miss.—Crum v. Brock, 101 So. 
704, 136 Miss. 858. 

88. N.T.—^Bellinger v. People, 8 
Wend. 595. 

89. D.C.—Communist Party of TT. S. 
V. Subversive Activities Control 
Bd., 223 F.2d 531, 96 XJ.S.App.D.C. 
66, reversed on other grounds 76 
S.Ct. 663, 351 U.S. 115, 100 L.Ed. 
1003. 

90. U.S.—Ballman v. Fagin, Ohio., 
26 S.Ct. 212, 200 U.S. 186, 50 L..Ed. 
433. 

70 C.J. P 730 note 61. 

91. U.S.—U. S. V. Murdock, D.C.Ill., 
62 S.Ct. 63, 284 U.S. 141, 76 L..Ed. | 
210, 82 A.L..R. 1376. 

Kiewel v. U. S., C.A.Minn., 204 
P.2d 1—Schoeps v. Carmichael, C. 
A.Cal., 177 P.2d 391, certiorari de¬ 
nied 70 S.Ct. 566, 339 U.S. 914, 94 L. 
Bd. 1340—U. S. V. St Pierre, C.C.A. 
N.T., 128 F.2d 979—Camarota v. U. 
S., C.C.A.N.J.. Ill F.2d 243, cer¬ 
tiorari denied Camarato v. U. S., 
61 S.Ct 16, 311 U.S. 651, 85 U.Ed. 
416—Graham v. U. S., C.C.ACal., 99 
P.2d 746—^Miller v. U. S., C.C.A.Or., 
95 P.2d 492—Claiborne v. U. S., C. 
C.A.MO., 77 F.2d 682. 

George v. Lindberg, D.C.Minn., 
138 F.Supp. 77—U. S. v. Forrester, 
D C.Ga., 105 F.Supp. 136—^In re 
Friedman, D.C.N.T., 104 F.Supp. 

419 _^u. S. V. Pechart, D.C.Cal., 

103 F.Supp. 417. 

Fla.—^Boynton v. State ex rel. Mincer, 
75 So.2d 211. 


92. U.S.—U. S. V. Liicavoli, D.C. 
Ohio., 102 F.Supp. 607. 

ZiLvestlgatioiL of oi^anlzed orixne 
The Fifth Amendment to the Con¬ 
stitution of the United States oper¬ 
ates as a restraint upon federal of- 
ftcers conducting Investigations to 
discover evidence of violations of 
state laws. T^Tiere a congressional 
committee conducts an investigation 
of organized crime, which includes 
inquiries to discover evidence of 
crimes against state laws, witnesses 
who are interrogated about viola¬ 
tions of state laws are entitled to 
immunity against self -incrimination 
under the Fifth Amendment to the 
Constitution of the United States. 
U.S.—^U. S. V. Di Carlo, D.C.Ohio, 
102 F.Supp. 697. 

93. Fla.—State ex rel. Mitchel v. 
Kelly, 71 So.2d 887. 

Mich.—^People v. Den Uyl, 29 N.W. 
2d 284, 318 Mich. 645, 2 A.L..R.2d 
625—In re Watson, 291 N.W. 652, 
293 Mich. 263. 

94. Iowa.—^Koonck v. Cooney, 55 N. 

'W.2d 269, 244 Iowa 153. | 

Kan.—^Ferris v. Lockett, 267 P.2d 190, 
175 Kan. 704, reversed on other 
grounds Courtney v. Schroeder, 75 
S.Ct. 355, 348 U.S. 933, 99 L.Ed. 673. 
]^£ass.—Cabot v. Corcoran, 123 N.B.2d 
221, 332 Mass. 44. 

N’.Y.—^Application of Herlands, 124 
N.T.S.2d 402, 204 Misc. 373—In re 
Greenleaf, 28 N.Y.S.2d 28, 176 Misc. 
566. 

Ohio.—State v. Arnold, Com.Pl., 124 
N.E.2d 473. 
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Pa.—Commonwealth v. Prank, 48 A. 

2d 10, 159 Pa.Super. 271. 

70 C.J. p 731 note 63. 

95. Mass.—Republic of Greece v. 
Koukouras, 162 X.E. 345. 264 Mass. 
318, 59 A.L.R. 891. 

N.J.—In re Pillo, 93 A.2d 176, 11 
Nr.J. 8. 

Gates V. Gates, 123 A2d 65, 40 
N.J.Super. 350. 

70 C.J. p 730 note 60. 

96. U.S.—United States v. Murdock. 
D.C.I11.. 52 S.Ct. 63. 284 U.S. 141, 
76 L.Ed. 210, 82 A.L.R. 1376. 

97- Ark.—Claborn v. State, 171 S.W, 
862. 115 Ark. 3S7. 

Cal.—Ex parte Tahbel, 189 P. 804. 
46 C.A. 755. 

98. Cal.—^Ex parte Crow, 14 P.2d 
920, 126 C.A. 621—Ex parte Crow,. 
14 P.2d 918. 126 C.A. 617. 

99. Kan.—State v. Neff, 218 P.Sd 
248, 169 Kan. 116. 

N.Y.—Backal v. Backal, 107 N.Y.S, 
2d 11. 199 Misc. 910. 

Abramowitz v. Abramowitz, 13T 
N.Y.S.2d 442. 

70 C.J. P 728 note 77. 

1. Ark.—^Morris v. State, 233 S.W.. 
801, 160 Ark. 1, 

70 C.J. p 728 note 78. 

2. Mo.—State v. Talbott, 73 Mo. 347. 

3 . S.C.—In re Hearing Before Joint 
Legislative Committee of House- 
and Senate Created by Joint Reso¬ 
lution No. 622, 196 S.E. 164, 187 
S.C. 1, 118 AL.R. 591. 

70 C.J. p 728 note 80. 

4. Tenn.—^Douglass v. Wood, 1 Swan 
393. 
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ice,5 compounding a felony,® conspirac}',*^ deser¬ 
tion,® dueling,® dynamiting,^® elections,embezzle¬ 
ment,escape,forgery,fornication,15 fraud, 
gameji"^ gaming,^® homicide,^® incest,-® juries, 

larceny,libel,2® liquor,®^ perjury,2® prostitution,®® 

registration of fictitious business name,®^ sale of 
articles with forged trade-marks,®8 sale of shares 
of stock,®® taxes,®® or usury.®! 

The sedition statutes justify invocation of the 
privilege as ground for refusing to answer ques¬ 
tions with respect to communist affiliations and as¬ 
sociations.®® 


b. Reality of Danger 

A refusal to answer a question as incriminating will 
be upheld where It appears from the question and its im¬ 
plications, and the setting in which It is asked, that a re¬ 
sponsive answer or an explanation of the claim of priv¬ 
ilege might invoive a disclosure dangerous to the witness, 
but the privilege is confined to real danger and does not 
extend to remote possibilities out of the ordinary course 
of law. 

The privilege against self-incrimination is con¬ 
fined to real danger, and does not extend to remote 
possibilities out of the ordinary course of law.®® 
Invocation of the privilege against self-incrimina- 


5. Ill. — ^People V. Spain, 138 N.E. 
614, 307 Ill. 283. 

6. Ark.—^Pleasant v. State, 15 Ark. 
624. 

7. Ill.—People V. Spain, 138 N.B. 
614. 307 Ill. 283. 

S. Pa.—^Marks v. Marks, 43 Pa.Co. 
553. 

9 . g.c.—State v. Edwards, 11 S.C.Ij. 
13. 

Va.—Cullen v. Commonwealth, 24 
Gratt. 624, 66 Va. 624. 

10. Tex.—^Ex parte Andrews, 100 S. 
vr. 376. 61 Tex.Cr. 70. 

11. Minn.—Berg v. PentUla, 217 N. 
W. 935, 173 Minn. 612. 

70 C.J. P 728 note 88. 

12. XJ.S.—In re Hooks Smelting Co., 
D.aPa., 138 P. 054. 

70 C.J. p 728 note 89. 

13. Mich.—In re Allison, 120 N.W. 
10, 156 Mich. 34. 

14. Pa«—Evans v. Metropolitan 
Life Ins. Co., 144 A. 294, 294 Pa. 
406. 

15. Ala.—Ex parte Boscowitz, 4 So. 
279, 84 Ala. 463, 6 Am.S.R. 384. 

70 C.J. p 728 note 92. 

16- Cal.—Ex parte Clarke, 37 P. 
230, 103 C. 352. 

Mo.—State ex rel. Strodtman t. 
Haid, 30 S.W.2d 466, 325 Mo. 1137. 

17. Ky.—Commonwealth v. Phoenix 
Hotel Co., 162 S.W. 823, 167 Ky. 
180. 

18- TJ.S.—^In re Feldstein, D.C.N.T., 
103 P. 269, 4 Am.Bankr. 321. 

70 C.J. p 728 note 95. 

19. Ala.—Naugher v. State, 1 So.2d 
294, 241 Ala. 91. 

•^.Va.—State v. Poley, 85 S.B.2d 854, 
128 W.Va. 166. 

70 C.J. P 728 note 96. 

20. S.B.—Ex parte Nesson, 125 N.W. 
124. 26 S.D. 49, 27 L.R.A,N.S., 872. 
Where minor daughter, under her 

sworn statement, charging that her 
father forced her to have sexual in¬ 
tercourse with him, was the victim 
of her father, she was neither an ac¬ 
complice nor criminally responsible 
for the incest, and therefore she was 
not entitled to refuse to answer 


questions propounded to her by 
grand jury with respect to the in¬ 
cest, on ground that her answers 
would tend to incriminate her. 

Ky.—Klnslow v. Carter, 282 S.W.2d 
141. 

21. Ky.—^Louisville, etc., B. Co. v. 
Schwab. 105 S.W. 110, 127 Ky. 82. 
31 Ky.L. 1313. 

22. XJ.S.—^U. S. V. Moses, D.C., 27 
Ped.Cas.No.16,824, 1 Cranch C.C. 
1701. 

70 C.J. p 728 note 1. 

23. Tex.—^Ex parte Andrews, 100 S. 
W. 376, 61 Tex.Cr. 79. 

70 C.J. p 728 note 2. 

24. Mo.—^Ex parte January, 246 S. 
W. 241, 295 Mo. 653. 

70 C.J. p 728 note 3. 

25. Utah.—In re Sadleir, 85 P.2d 
810, 97 Utah 291, affirmed Ex parte 
Sadleir, 94 P.2d 161, 97 Utah 313. 

70 C.J. p 728 note 4. 

26. Wash.—State v. Coella, 28 P. 
28, 3 Wash. 99. 

27. Pa.—Peldgus v. Friedman, 112 
A. 97, 269 Pa. 60. 

28. N.T.—^Byass v. Smith, 17 N.T. 
Super. 679. 

Byass v. Sullivan, 21 How.Pr. 
50. 

29. Mich,—Joslin v. Noret, 194 N.W. 
983, 224 Mich. 240. 

30. Tex,—Ballantyne V. TJ. S., C.A. 
Tex., 237 F.2d 657. 

31. N.T.—^Henry v. Salina Bank, 1 
N.T. 83, How.App.Cas. 173. 

70 C.J. p 728 note 9. 

32. U.S.—Emspak v. U. S., App.D. 

C. , 75 S.Ct. 687, 349 U.S. 190, 99 L. 
Ed. 997—Quinn v. U. S., App.D.C., 
76 S.Ct. 668, 349 U.S. 155, 99 L.Bd. 
994 —^Blau v. U. S., Colo., 71 S.Ct. 
223, 340 U.S. 159, 95 L.Bd. 170. 

Estes V. Potter, C.ATex., 183 P. 
2d 865, certiorari denied 71 S.Ct. 
356, 340 U.S. 920, 95 L.Ed. 664— 
Doran v. U. S., C.ACal., 181 P.2d 
489. 

D.C.—U. S. V. Nelson, D.C., 103 P. 
Supp. 216—U. S. V. Raley, D.C., 96 
P.Supp. 495—^U. S. V. Fitzpatrick, 

D. C., 96 P.Supp. 491. 

PUl—S tate ex ret Feldman y. Kelly, 
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76 So.2d 798—State ex reL Bene- 
movsky v. Sullivan, 37 So.2d 907. 
Mass.—^Jones v. Commonwealth, 99 
N.E.2d 456, 327 Mass. 491. 

Contra: Ohio.—^Pawick Airflex Co. v. 
United Elec., Radio & Mach. Work¬ 
ers of America, Local 736, C. I. O., 
App., 92 N.B.2d 431, appeal dis¬ 
missed 93 N.E.2d 480, 164 Ohio St. 
206. 

33. U.S.—Enrlchl v. U. S., C.AC 0 I 0 ., 
212 P.2d 702—^In re Welsman, D.C. 
N.T., 31 P.Supp. 190, reversed on 
other grounds, U. S. v. Weisman, 
C.A, 111 F.2d 260. 

Duffy V. Brody, D.C.Mass., 147 P. 
Supp. 897—U. S. V. Thomas, D.C. 
Ky., 40 P.Supp. 547. 

Cal.—Coleman v. Galvin, 177 P.2d 
606, 78 C.A.2d 313. 

Fla.—Lorenzo v. Blackburn, 74 So. 
2d 289. 

Ill.—People V. Schultz, 44 N.B.2d 601, 
380 Ill. 539. 

Mich.—In re Slattery, 17 N.W.2d 251. 

310 Mich. 458, certiorari denied 65 
I S.Ct. 1553, 325 U.S. 876, 89 L.Ed. 
1993—In re Ward, 295 N.W. 483, 
295 Mich. 742—In re Schnitzer, 295 
N.W. 478, 295 Mich. 736. 

Minn.—State v. Beery, 270 N.W. 600, 
198 Minn. 550. 

N.J.—In re Pillo, 93 A2d 176, 11 N.J. 
8—In re Vince, 67 A2d 141, 2 N.J. 
443. 

State V. Van Bueren, 81 A.2d 42, 
13 N.J.Super. 592. 

N.T.—^People v. Kramer, 14 N.T.S.2d 
161, 257 App,Div. 698. 

Southbridge Finishing Co. v. 
Golding, 143 N.Y.S.2d 911, 208 Misc. 
846, affirmed 167 N.T.S.2d 898, 2 
A.D.2d 882—^People, on Complaint 
of McKinney, v. Richter, 43 N.T.S. 
2d 114, 182 Misc. 96. 

Or.—In re Jennings, 69 P.2d 702, 
154 Or. 482. 

yyash.—State v. James, 221 P.2d 482, 
36 Wash.2d 882, certiorari denied 
James v. State of Wash., 71 S.Ct. 
615, 341 U.S. 911, 95 L.Ed. 1348, re¬ 
hearing denied 71 S.Ct 851, 341 U. 
S. 937, 95 L.Ed. 1365. 

Determination of right to privilege 
see Infra § 454. 

Zmaginaxy ox improhable danger 
of self-incrimination did not author- 
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tion is not justified where it does not appear from 
all of the circumstances that there is reasonable 
ground to apprehend danger to the witness from 
his being compelled to answer the question.^^ While 
it has been held that the danger to the witness must 
be real and self-evident to justify the claim of priv¬ 
ilege,35 the modem tendency is to broaden the priv¬ 
ilege and to uphold its exercise if it appears that 
reasonable ground exists for the witness to appre¬ 
hend danger.35 The privilege exists if there is a 
reasonable possibility of prosecution;37 to bring a 
person within the protection of the privilege it is 
not necessary that a prosecution should have been 
commenced and be actually pending.33 Even though 
a witness has testified that he was in no way con¬ 
nected with a criminal offense, yet, where the cir¬ 
cumstances are such as to place him in danger of 
a prosecution therefor, he may refuse to answer on 


the ground that his evidence may tend to criminate 
him.39 

The claim of privilege will be upheld where it 
appears from the question and its implications, and 
the setting in which it is asked, that a responsive 
answer or an explanation of the claim of privilege 
might involve a disclosure dangerous to the wit- 
ness.40 Indeed, it has been held that a claim of 
prhdlege should be sustained unless it is perfectly 
clear that answering the question cannot possibly 
have a tendency to incriminate the witness,and 
that claim of privilege should be upheld unless it 
appears beyond reasonable doubt or fair argument 
that the answer called for cannot incriminate the 

witness.^ 3 

The propriety of a witness’ refusal to answer a 
question as incriminating depends on an examina- 


ize witness to refuse to answer ques¬ 
tions on grounds that answers might 
be self-incriminating. 

Ala.—^Ex parte Blaiey, 199 So. 857, 
240 Ala, 617. 

34. U.S.—^Hoffman v. TJ. S., Pa., 71 
S.Ct, 814. 341 U.S. 479, 95 L-Ed. 
1118. 

Simpson V. U. S., C.A.Or., 241 F. 
2d 222—U. S. V. Costello, C.A.N.T,, 
222 F.2d 656, certiorari denied 76 
S.Ct. 63, 350 U.S. 847, 100 Ii.Ed. 
766—^Enrichl v. U. S., C.A.C 0 I 0 ., 
212 F.2d 702—U. S. v. Doto, C.A.N. 
Y., 206 P.2d 416—Klewel v. State, 
O.A,Minn., 204 F.2d 1—U. S. v. Cus- 
son, C.C.A.N.Y.. 132 F.2d 418. 

In re Friedman, D.C.N.Y., 104 F. 
Supp. 419—U. S. V. D1 Carlo, D.C. 
Ohio, 102 F.Supp. 697. 

U. S. v. LiUStig, D.C.N.Y., 16 F. 
R.D. 138. 

I 5 .C.—^U. S. V. Raley, D.C., 96 F. 
Supp. 495, 

Cal.—Coleman v. Galvin, 177 P.2d 
606, 78 C.A.2d 313. 

Ill.—^People V. Schultz, 44 N.B.2d 601, 
380 Ill. 539. 

Mass.— Commonwealth v. Joyce, 97 
N.E.2d 192, 326 Mass. 751. 

Mich.—In re Cohen, 295 N.W. 481, 
296 Mich. 748. 

N.J.—In re Pillo, 98 A.2d 176, 11 
N.J. 8. 

_Apodaca v. Viramontes, 212 P. 

2d 426. 58 N.M. 513, 13 A.L.R.2d 
1427. 

35. U.S.—Mason v. United States, 
Alaska, 37 S.Ct. 621, 244 U.S. 362, 
61 Li.Ed. 1198. 

36. U.S.—^Trock v. U. S., N.Y., 76 S. 
Ct. 1048. 861 U.S. 976, 100 L.Ed. 
1493—Singleton v. U. S., C.A.Pa., 
72 S.Ct. 1041, 343 U.S. 944, 96 L. 
Ed. 1349—Greenberg v. U. S., 71 
S.Ct. 1013, 341 U.S. 944, 95 UEd. 
1369. 

tJ. S. V. Doto, D.C.N.T., 205 F.2d 
416 —S. V. CosteUo, CA-N.Y., 
98 C.J.S.—17 


198 F.2d 200. certiorari denied Cos¬ 
tello V. U. S.. 73 S.Ct. 166, 344 U.S. 
874. 97 L.Ed. 677, rehearing denied 
73 S.Ct. 274, 344 U.S. 900, 97 L.Ed. 
696—^U. S. V. Girgenti, C.A.Pa., 197 
F.2d 218. 

George v. Lindberg, D.C.Minn., 
138 F.Supp. 77. 

Federal Deposit Ins. Corp. v. 
Logsdon. D.C.Ky.. 18 P.R.D. 57. 

Fla.—State ex rel. Feldman v. Kelly, 
76 So.2d 798. 

Pa,—Commonwealth ex rel. Bsterline 
V. Bsterline, 124 A.2d 133, 181 Pa- 
Super. 532—Commonwealth v. Cav¬ 
anaugh, 46 A.2d 579 , 159 Pa.Super. 
113. 

37. U.S.—U. S. V. Armour & Co., D. 
C.Pa., 64 F.Supp. 855. 

—^Brill v, Dodd, 36 N.Y.S.2d 975. 
70 C.J. p 730 note 56. 

38. Ky.—^Akers v. Fuller, 228 S.W. 
2d 29, 312 Ky. 602. 

K.T.—Brill V. Dodd, 36 N.Y.S.2d 975 
70 C.J. p 730 note 57. 

39 ^ j^ Y.—People V. Forbes, 38 Nr.E 
303, 143 NT.Y. 219. 

40 ^ —^Hoffman v. U. S., Pa., 71 

S.Ct. 814, 341 U.S. 479, 95 L.Ed. 
1118—Blau V. U. S., Colo., 71 S.Ct, 
223, 340 U.S. 169, 95 L.Ed. 170. 

Sharkovich v, U. S., C.A.Wash., 
231 P.2d 411—^Jackins v. U. S., C.A. 
Wash., 231 F.2d 405—U. S. v. Doto, 
C.A.N.Y., 205 P,2d 416—Aiuppa v. 
XT. S.. C.A.Ohlo, 201 P.2d 287—U. 
S. V. Coffey, C.A.Pa., 198 F.2d 438— 
XJ. S. V, Rosen, C.A.N.Y., 174 F.2d 
187, certiorari denied 70 S.Ct. 87, 
338 U.S. 851, 94 D.Ed. 621. 

U. S. V. Witkovich, D.C.HI., 140 
F.Supp. 815—In re Friedman, D.C. 
N.Y., 104 F.Supp. 419—^U. S. v. 
Llcavoll, D.aOhio, 102 F.Supp. 607 

_XJ. S. V. Cohen, D.C.Cal., 101 F. 

Supp. 906. 

Ill.— ^People V. Schultz, 44 N.B.2d 601 
380 Ill. 539. 


Ky.—^Kinslow v. Carter, 282 S.W.2d 
141. 

Suspicion or charge of wrongdoing 
When a witness called before a 
committee is told by his interroga¬ 
tors that he is suspected of wrong¬ 
doing, or association with wrong¬ 
doers, such accusations are part of 
the setting in which must be judged 
his right to claim privilege against 
self-incrimination. 

XJ.s.— Jackins v. U. S., C.A.Wash., 
231 F.2d 405. 

Ability to refute Inference of guilt 
If an answer to a question may 
tend to be incriminatory, witness 
is not deprived of protection of 
privilege against self-incrimination 
merely because witness, if subse¬ 
quently prosecuted, could perhaps 
refute any inference of guilt arising 
from answer. 

U.S.—Bmspak v. U. S., App.D.C., 75 
S.Ct. 687, 349 U.S. 190, 99 L.Ed. 
997. 

substantial and imminent danger 
A witness will be protected by 
privilege conferred by constitutional 
provision that no person shall be 
compelled in any criminal case to 
be a witness against himself if there 
is a substantial and Imminent dan¬ 
ger of incrimination under federal 
law. 

Mich.—^In re Schnitzer, 295 N.W. 478, 
296 Mich. 736. 


4 . 1 - XJ.S.—^Hoffman v. U- S., Pa., 71 
S.Ct. 814, 341 U.S. 479, 95 L.Bd. 
1118. 

U. S. V. Costello, C.A.N.Y., 198 
F2d 200, certiorari denied Costel¬ 
lo V. U. S., 73 S.Ct. 166, 344 U.S. 
874, 97 L.Ed. 667, rehearing denied 
73 act. 274, 344 U.S. 900, 97 L. 
Ed. 696. 

42 . K.Y.—^Frad v. Columbian Nat. 
Life Ins. Co. of Boston, Mass., 37 
N.Y.S.2d 250, 178 Misc. 705- 
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tion of the particular question in the light of all of 
the surrounding circumstances.^* Thus, in the lig t 
of the particular circumstences, a witness may be 
justified in invoking the privilege and refusing to 
answer an apparently innocent question,^ such as 
questions as to the people he knows and with whom 

he has associated.'*^ 

Where the questions are innocent on their face, 
the burden is on the witness to show that his appre¬ 
hension of danger is reasonable.** In order to sus¬ 
tain his claim of privilege, the witness need not 


98 C.J.S. 

prove that his answer to the question would incrim¬ 
inate him; it is sufficient if he shows that answer¬ 
ing is likely to be dangerous to him.*^ 

The privilege has been held to e.vcuse the witness 
from answering a question as to a document, 
knowledge of the witness,** money,®* place,** place 
and time,** or possession or control by the witness. 

Answers to particular questions have been held 
not to involve the witness in any zone of reason¬ 
able danger of self-incrimination with reference to 


43. Ohio.—State v. Raley. App., 136 
NB2d 295, affirmed State v. 
gan, 133 N.E.2d 104. 164 Ohio St 
529. 

iTewspaper articles 

Although newspaper articles are 
not admissible as proof of the facts 
stated therein, they are admissible 
to show comments that reasonably 
may have caused apprehension to a 
person that he was in real danger of 
being prosecuted for an offense, ana 
may Justify Wm In refusing to M- 
swer Questions on ground that his 
answers might incriminate hl^m. 

0.S.—^Poretto V. U. S.. C.A.Ija., 196 
P.2d 392. 

4 ^ U.S,_^U. S. V. Greenberg. C.A. 

Pa., 72 S.Ct. 674, 343 U.S. 918, 96 
L.Ed. 1332. 

Maffie V. U. S., C.A.Mass., 209 
F.2d 225—^U. S. v. Doto, C.A.N,i., 
205 F.2d 416 —Aluppa v. U. S., C.A. 
Ohio, 201 P.2d 287—U. S. v. Coffey, 
CAPa., 198 F.2d 438—U. S. v. Cos¬ 
tello, C.A.N.Y.. 198 P.2d 200. cer¬ 
tiorari denied Costello v. TJ. S., 73 
S.Ct. 166. 344 U.S. 874, 97 
667, rehearing denied 73 S.Ct. 274, 
344 U.S. 900, 97 L.Ed. 696—Marcel¬ 
lo V U. S., C.A.La., 196 F.2d 437 
Poretto V. U. S.. C.A.La.. 196 F.2d 
392 —^Healey v. IJ. S., C.A.Cal., 186 
P.2d 164. 

NT—Southbrldge Finishing Co. v. 
Golding. 143 N.T.S.2d JOS 

Mlsc. 846, affirmed 157 N.T.S.2d 
898, 2 A.D.2d 882. 

After danger apparent 

After it becomes apparent that an¬ 
swer to question asked witness 
would expose him to danger of con¬ 
viction or prosecution for criminal 
offense, wider latitude is permitted 
him in refusing to answer other 
questions on ground that answers 
would tend to incriminate him. 
D.C.—U. S. V. Jaffe, D.C., 98 P.Supp. 
191. 

46 . U.S.—^Emspak v. U. S., App.D.C., 
76 S.Ct. 687. 349 U.S. 190. 99 L. 
Ed. 997—Singleton v. U, S., C.A. 
Pa., 72 S.Ct. 1041, 348 U.S. 944, 96 
L.]M. 1349—^Hoffman v. U. S., Pa., 
71 S,Ct. 814, 341 U.S. 479, 96 L.Ed. 
1118. 


Maffie V. U. S., C.A.Mas3.. 209 P. 
2d 225 —In re Neff, C.A.N.J., 206 
P 2d 149, 36 A.L.R.2d 1398—Aiup- 
p’a V. U. S., C.A.Ohio. 201 P.2d 287 
—Marcello v. U. S., C.A.La., 196 
P.2d 437—^Healey v. U. S., C.A. 
Cal., 186 F.2d 164. 

Mich.—^People v. Hoffa, 29 N.'W.2d 
292, 318 Mich. 656. 

70 C.J. P 727 note 60. 


referred to by the witness was a 
part of the Communist Party or 
composed of Communist members, 
the witness properly refused to an¬ 
swer the Question **but what Is the 
name of the group** on the ground 
of self-incrimination. 

U.s.^ackins v. U. S., C.A.Wash., 
231 P.2d 405. 

D.C.—^U. S. V. Singer, D.C., 139 P. 
Supp. 847. 


Business associates 

Refusal of witness, subpoenaed to ] 
testify before grand jury with re¬ 
spect to conspiracies to commit an 
offense against or to defraud United 
States to testify to his business as¬ 
sociates from 1928 to 1932, inclusive, 
on ground that his answer might 
tend to incriminate him, was proper 
where witness had formerly been in 
liquor business, had been named by 
another witness in criminal case as 
associated in illegal liquor transac¬ 
tions, and government refused to 
permit witness* counsel to examine 
grand jury minutes, and successful¬ 
ly barred all other sources of proof 
concerning purpose of investigation 
and competency of information 
sought to incriminate witness. 
U.S.—U. S. V. Zwillman, C.C.A.N.Y., 
*108 F.2d 802. 


Ooinmuiiist associations 

(1) Questions concerning witness' 
associations fell within scope of 
privilege against self-incrimination, 
where to have revealed knowledge 
about named individuals, all of 
whom had been previously charged 
with communist affiliations, could 
well have furnished a link in the 
chain of evidence needed to prosecute 
the witness for a federal crime, ran^ 
ing from conspiracy to violate Smith 
Act to filing of false noneommunist 
affidavit under Taft-Hartley Act. 

U.S.—^Bmspak v. U. S., App.D.C., 76 
S.Ct. 687, 349 U.S. 190, 99 L.Ed. 
997. 

(2) In prosecution of a witness for 
refusing to answer questions pro¬ 
pounded by a congressional com¬ 
mittee on Un-American Activities, 
where the committee members indi¬ 
cated through their questions the 
apparent purpose to prove the group 
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46. U.S.—^U. S. V. Rosen, C.A.N.T., 
174 P.2d 187, certiorari denied 70 
S.Ct. 87, 338 U.S. 851, 94 L.Ed. 521. 

Ill.—^People V. Schultz, 88 N.B.2d 
379, 312 I11.APP. 220, affirmed 44 N. 
E.2d 601, 380 Ill. 639. 

Statement of reasons for claim of 
privilege generally see Infra § 453. 

47. U.S.—^Kiewel v. U. S., C.A. 
Minn., 204 P.2d 1—Estes v. Potter, 
C.A.Tex., 183 F.2d 865, certiorari 
denied 71 S.Ct. 356, 340 U.S. 920, 
95 L.Bd. 664—U. S. v. Weisman, 
C.C.A.N.T., 111 P.2d 260. 

N.J.—In re Pillo, 93 A.2d 176, 11 
N.J. 8. 

Precise danger 

A witness refusing to testify on 
ground that his answer may tend to 
incriminate him is not required to 
prove the precise danger, since, by 
so doing, he would be forced to dis¬ 
close the very facts which the privi¬ 
lege protects. 

U.S.—In re Friedman, D.C.N.T., 104 
P.Supp. 419. 


48. N.Y.—People v. Hunter, 249 N. 
T.S. 66, 139 Misc. 270. 

49. Cal.—Ex parte Sales, 24 P.2d 
916, 134 C.A. 54. 

50. Hawaii.—In re Hawaiian Japan¬ 
ese Dally. 4 Hawaii Fed. 724. 

Ill.— People V. Spain, 138 N.E. 614, 
307 Ill. 283. 

51- Pa.—Commonwealth v. Warden, 
9 Pa.Dist. &Co. 395. 

52. Cal.—^Ex parte Sales, 24 P.2d 
916, 134 C.A. 64. 

70 C.J. p 727 note 52. 

53. U.S.—Ballmann v. Fagin, Ohio. 
26 S.Ct. 212. 200 U.S. 186, 60 L.Ed. 
433. 

70 C.J. P 727 note 58. 
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WITNESSES §§ 437-439 


matters pertaining to abortion,®^ elections,®® gam¬ 
ing,®® the Hatch Act,®7 intoxicating liquor,®® or tax¬ 
ation.®® 

§ 438. -Bar of Prosecution by Statute of 

Limitations 

As a general rule, a witness may be compelled to tes¬ 
tify with respect to a crime the prosecution of which Is 
barred by the statute of limitations. 

Although the protection of the statute of limita¬ 
tions has been held insufficient to warrant the loss 
of the privilege,®® generally, where a prosecution 
of the criminal act which would be disclosed is 
barred by the statute of limitations, a witness may 
be compelled to answer.®^ While prosecution for 
the crime may be barred by limitations, the claim 
of privilege and a refusal to answer may be upheld 
where disclosure of the crime may be evidence of 
a continuing conspiracy or of another crime.®® 

The burden rests on the opponent of the privilege 
not only to show that the statutory period has ex¬ 
pired, but that no prosecution has been begun with¬ 
in that period, or, if begun, that it has been dis¬ 


continued in such a manner as to protect the wit¬ 
ness from further prosecution.®® Where the stat¬ 
ute of limitations excludes the time during which 
the party charged was not a resident of the state, 
it has been held that it must be shown by the op¬ 
ponent of the privilege that the witness w^as con¬ 
tinuously a resident of the state in order to compel 
him to testify;®^ but it has also been held that 
the witness must show that he was out of the state 
where he seeks to invoke the privilege and refuses 
to answer in the face of the fact that the statute of 
limitations has apparently run on the crime.®® 

Where it is not manifest, so as to preclude all rea¬ 
sonable doubt, that the statute has run, the privilege 
must be protected.®® 

§ 439 . - Immunity 

A witness who is validly granted Immunity may be 
compelled to testify as to matters which Incriminate him. 

A Witness, to whom immunity is extended under 
the provisions of a valid statute, may be compelled 
to testify, although his evidence may incriminate 
him.®'^ The witness may be compelled to testify 


54. Iowa.—State v. Brown, 253 N.W. 
886, 218 Iowa 166. 

N.J.—In re Vince. 67 A.2d 141, 2 N.X 
443. 

55. U.S.—^Abrams v. IT. S., C-C-A-N. 

T. , 64 F.2d 22. 

56. U.S.—^Mason v. U, S., Alaska, 37 
S.Ct. 621, 244 U.S. 362, 61 li.Bd. 
1198. 

lo-v^ra.—^Richman v. State, 2 Iowa 632. 

57. U.S.—Wages v. U. S. Civil Serv¬ 
ice Commission, C.A.Tenn., 170 F. 
2d 182. 

56. U.S.— TJ. S. V. Weinberg, GC.A. 
N.T., 65 P.2d 394, certiorari denied 
54 S.Ct. 93, 290 U.S. 676, 78 L-Bd. 
583. 

69. U.S.—In re Doyle, D.C.N.T., 42 
F.2d 686, reversed on other 
grounds C.C.A., 47 P.2d 1086. 

N.T.—Doyle v. Hofstader, 177 N.E. 
489, 267 N.Y. 244. 

60. Pa.—^McFadden v. Resniolds, 11 
A. 638, 9 Pa,Cas. 106. 

Rosenbaum Co. v. Tomlinson, 
Com.Pl., 104 P.L.J. 309. 

70 C.J. p 731 note 66. 

61. U.S.—^IClewel v. U. S., C.A.Minn., 
204 F.2d 1—Moore v. Backus, C.G 
A.I11., 78 F.2d 571, 101 A.L.R. 379, 
certiorari denied 66 S.Ct. 173, 296 

U. S. 640, 80 L.Bd. 455. 

Ark.—Simpson v. Brooks, 189 S.W.2d 
364, 208 Ark. 1093. 

N.J.—In re Plllo, 93 A.2d 176, 11 N.J. 

8 . 

Corpus Juris cited lu Jonltz v. 
Jonltas, 96 A.2d 782, 786, 26 N.J. 
Super. 544. 


N.T.—People v. Pine, 19 N.T.S.2d 275, 
173 Mlsc. 1010. 

Brill V. Dodd, 36 N.Y.S.2d 975. 

70 C.J. p 731 note 66. 

Adultery 

In wife’s separate maintenance ac¬ 
tion on ground of abandonment and 
extreme cruelty, husband could not 
assert privilege against self-incriml- 
natlon when asked if he had sexual 
intercourse with unmarried woman 
where prosecution for such offense 
had been barred by lapse of two 
years. 

N.J.—Jonitz V. Jonitz, 96 A.2d 782, 
25 N,J.Super. 644. 

I 62. U.S.—^In re Friedman, D.C.N.Y., 
104 F.Supp. 419—-U. S. V. Di Carlo, 
D.C.Ohio, 102 F.Supp. 597. ' 

N.Y.—Brill V. Dodd, 36 N.Y.S.2d 976. 

63. U.S.—^Moore v. Backus, C.C.A. 
Ill., 78 F.2d 571, 101 A.D.R. 379. 
certiorari denied 56 S.Ct. 173, 296 
U.S. 640, 80 L.Bd. 465. 

70 CJ. p 731 note 67. 

64. Ill.—'People v. Rockola, 171 N.E. 
659, 339 Ill. 474, 59 A.D.R. 852. 

70 C.J. p 731 note 68. 

65. N.J.—In re Pillo, 93 A.2d 176, 11 
N.J. 8. 

Pujitive txom Justice 

Where evidence showed that wit¬ 
ness before grand Jury had lived in 
county continuously during last 
eight years prior to hearing before 
grand jury, inference arose that wit¬ 
ness was not a fugitive from Justice 
during time of transactions concern¬ 
ing which he was questioned, and 
which occurred more t h a n two years 
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before time of grand Jury hearing 
but not more than eight years before 
grand Jury hearing, and therefore 
such witness could not rely on privi¬ 
lege against self-lncrlmlnation. 

N.J.—^In re Pillo, supra, 

66. N.Y.—Brill V. Dodd, 36 N.Y.S.2d 
975—Meyer v. Mayo, 166 N.Y.S. 
284, affirmed 165 N.Y.S. 1099, 179 
App.Div. 886. 

67. U.S.—Ullmann v. U. S., N.Y., 76 
S.Ct 497, 350 U.S. 422, 100 LuEd. 
611, rehearing denied 76 S.Ct. 777, 
351 U.S. 928, 100 D.Bd. 1457. 

Hemans v. U. S., C.C.A.Mich., 163 
P.2d 228, certiorari denied 68 S.Ct. 
100. 332 U.S. 801, 92 DBd. 380, re¬ 
hearing denied 68 S.Ct. 162, 332 U. 
S. 821, 92 D.Ed. 397. 

D.C.—Bart v. U. S., 203 F.2d 45, 91 
U.SJlpp.D.C. 370, reversed on other 
grounds 75 S,Ct 712, 349 U.S. 219, 
99 L.Ed. 1016. 

U. S. V. Jaffe, D.C., 98 F.Supp. 
191—^U. S. V. Fitzpatrick, D.C., 96 
F.Supp. 491—U. S. V. Eisele, D.C., 
52 F.Supp. 105. 

—^Ex parte Montgomery, 12 So. 
2d 314, 244 Ala. 91. 

—State V. Chitwood, 239 P.2d 
353, 73 Ariz. 161, modified on other 
grounds 240 P.2d 1202, 73 Ariz. 314. 
Qal.—^Bx parte Critchlow, 81 P.2d 
966, 11 C.2d 751. 

Sum fsh V. Superior Court in and 
for Sacramento County, 83 P.2d 
305, 28 C.A.2d 685. 

pla.— State ex rel. Mitchell v Kelly, 
71 So.2d 887. 

Til- —^Halpin v. Scottl, 112 N.E.2d 91, 
415 XU. 104. 
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when,®® and only when,®® the immunity afforded is | as broad as the privilege. 


Iowa.—Koonck v. Cooney, 55 N.'W’.2d 
269, 244 Iowa 153. 

Kan.—Ferris v. Lockett, 267 P.2d 
190, 175 Kan. 704, reversed on oth¬ 
er grounds Courtney v. Schroeder, 

76 S.Ct. 355. 348 U.S. 933, 99 L.Ed. 
732. 

La.—State v. Rodrigues, 62 So.2d 
756. 219 La. 217. 

Mass.—^Hoss v. Crane, 196 N.E. 884, 
291 Mass. 28. 

Mich.—People v. Nankervis, 46 N.W. 
2d 692, 330 Mich. 17—People ex 
rel. Roach v. Carter, 298 N.W. 288, 
297 Mich. 677—In re Watson, 291 
N.W. 652, 293 Mich. 263. 

N.H.—Wyman v. De Gregory, 121 A. 
2d 805, 100 N.H. 163. 

N.Y.—^People ex rel. Gross v. Sheriff 
of City of New York. 101 N.Y.S.2d 
271, 277 App.Div. 646, affirmed 96 
N.B.2d 763, 302 N.Y. 173—People 
ex rel Hofsaes v. Warden of City 
Prison, Brooklyn, 100 N.Y.S.2d 478, 
277 App.Div. 398, affirmed 98 N.B. 
2d 679, 302 N.Y. 403—People v. 
Florentine. 97 N.Y.S.2d 663, 277 
App.Div. 730—People ex rel. Coyle 
v. Truesdell, 18 N.Y.S.2d 947. 259 
App.Div. 282—Sesnnour v. Iiarkin, 

4 N.Y.S.2d 428. 254 App.Dlv. 216. 

Berson v. Goldstein, 124 N.Y.S. 
2d 452, 207 Misc. 811—In re Nicas- 
tro. Ill N.Y.S.2d 222. 201 Misc. 4, 
affirmed Application of Grand Jury 
of Kings County. 110 N.Y.S.2d 532, 
279 App.Div. 916, affirmed 106 N.E. 
2d 63, 303 N.Y. 983—^June Fabrics 
V. Teri Sue Fashions, 81 N.Y.S.Sd 
877, 194 Misc. 267—People, on 

Complaint of McKinney, v. Richter, 
43 N.Y.S.2d 114, 182 Misc. 96— 
People V. Fine, 19 N.Y.S.2d 275, 173 
Misc. 1010—^People v. Lorch, 13 N. 
Y.S.2d 156, 171 Misc. 469. 

Brill V. Dodd, 36 N.Y.S.2d 976— 
People ex rel. Beckerman v. Doe, 
31 N.Y.S.2d 217. 

Or.—State v. Hennessey, 245 P.2d 
876, 196 Or. 365. 

Pa.—Commonwealth v. Haines, 90 A 
2d 842, 171 Pa.Super. 362—Com¬ 
monwealth V. Butler, 90 A2d 838, 
171 Pa.Super. 360. 

Contempt of Plotkin, 78 Pa.Dlst, 
& Co. 629, 99 Pittsb.Leg.J. 409. 

Tenn.—^Rushing v. Tennessee Crime 
Commission, 117 S.W.2d 4, 173 
Tenn. 308. 

Tex.—^Perrantello v. State, 256 S.W. 

2d 687, 158 Tex.Cr. 471. i 

Validity of immunity statutes see 
supra § 434. 

Purpose of statute 

(1) The purpose of the statute 
providing that no person shall be ex¬ 
cused from testifying on an investi¬ 
gation or trial for a violation of 
statute dealing with gambling, but 
that no person shall be prosecuted 
or subjected to any penalty or for¬ 
feiture for, or because of, any trans¬ 
action, matter, or thing concerning 


which he may so testify, and the 
purpose of similar statutes, is to 
place such evidence within reach of 
the prosecution while giving to the 
person imparting it all substantial 
benefits conferred on him by his con¬ 
stitutional rights. 

N.Y,—People v. Pine, 19 N.Y.S.2d 
275, 173 Misc. 1010. 

(2) The statutory immunity af¬ 
forded a witness against prosecu¬ 
tion in exchange for compulsory tes¬ 
timony of the witness is for the pur¬ 
pose of eliciting evidence against 
other offenders, and questions ask¬ 
ed the witness must have some rela¬ 
tion to the investigation In the course 
of which the immunity is allowed. 
Cal.—^Ex parte Critchlow, 81 P.2d 
966, 11 C.2d 761. 

(8) The ^‘immunity" under statute 
exempting a witness from prosecu¬ 
tion for gaming and lottery, de¬ 
scribed by the witness to the grand 
jury, was intended to prevent a mis¬ 
carriage of justice and to suppress 
gambling so that it could be proven 
by one who participated therein. 

Ala.—^Ex parte Montgomery, 12 So. 

2d 314, 244 Ala. 91. 

Strict ooustmction 

The statute taking away privilege 
against self-incrimination of wit¬ 
ness testifying in relation to certain 
corporate affairs, and granting im¬ 
munity to such witness, must be 
strictly construed. 

NY.—People v. Lorch, 13 NY.S.2d 
155, 171 Misc. 469. 

Power to investigate 

The Immunity from criminal pros¬ 
ecution which is given in return for 
a witness’ testimony proceeds from 
the statutory provision and is not 
an implied or Inherent incident of 
the power to investigate. 

Cal.—^Ex parte Critchlow, 81 P.2d 966, 
11 C.2d 751. 

DeclsioB as to grant of immu nity 
Where a witness subpoenaed to 
appear In proceedings before securi¬ 
ties and exchange commission claim¬ 
ed his privilege against self-lncrlm- 
ination, it was duty of commission’s 
examiner to determine from charac¬ 
ter of questions asked and circum¬ 
stances of the inquiry, whether there 
was a likelihood that answers might 
be incriminating, and if there was 
such likelihood, it was his duty to 
determine whether he wished to ex¬ 
change Immunity for testimony. 
D.C.—U. S. V. Bisele, D.C., 52 F. 
Supp. 105. 

68. U.S.—^Zinser V. Federal Petro¬ 
leum Bd., C.C.ATex., 148 F.2d 993, 
certiorari denied 66 S.Ct. 89, 326 
U.S. 761, 90 L.Bd. 450. 

U. S. V. Feldman, C-GANY., 136 
F.2d 394, affirmed 64 S.Ct 1082, 
822 U.S. 487, 88 L.Ed. 1408, 164 A 
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L.R. 982, rehearing denied 65 S.Ct. 
26. 323 U.S. 811, 89 L.Ed. 646. 

Ark.—Simpson v. Brooks, 189 S.W.2a 
364, 208 Ark. 1093. 

Cal.—Ex parte Critchlow, 81 P.2d 966, 
11 C.2d 751. 

Mich.—People ex rel. Roach v. Car¬ 
ter. 298 N.W. 288, 297 Mich. 577— 
In re Watson, 291 N.W. 652, 203 
Mich. 263. 

NY.—^People ex rel. Hofsaes v. 
Warden of City Prison. Brooklyn, 
100 N.T.S.2d 478, 277 App.Div. 398, 
affirmed 98 N.B.2d 679, 802 N.Y. 403 
—^People V. Florentine, 97 N.Y.S. 
2d 553, 277 App.Div. 730. 

In re Nicastro, 111 N.Y.S.2d 222, 
201 Misc. 4, affirmed Application 
of Grand Jury of Kings County, 
110 N.Y.S.2d 532, 279 App.Div. 915, 
affirmed 106 N.B.2d 63, 303 N.Y. 983 
—June Fabrics v. Teri Sue Fash¬ 
ions, 81 N.Y.S.2d 877, 194 Misc. 267 
—^People V. Clenner, 289 N.Y.S. 
1069, 159 Misc. 860. 

Ohio.—State v. Morgan, 133 NB.2d 
104, 164 Ohio St. 529. 

In re Lazzaro, Com.Pl., Ill NE. 
2d 611. 

Pa.—Commonwealth v. Haines, 90 A. 
2d 842, 171 PaSuper. 362—Com¬ 
monwealth V. Butler, 90 A2d 83S, 
171 PaSuper. 360. 

Contempt of Plotkin, 78 PaDist. 
& Co. 629, 99 Pittsb.Leg.J. 409. 

S.C.—In re Hearing Before Joint 
Legislative Committee of House 
and Senate Created by Joint Reso¬ 
lution No. 622, 196 S.B. 164, 187 S. 
C. 1, 118 AL.R. 691. 

W.Va.—State v. Abdella, 82 S.E.2d 
913, 139 W.Va 428. 

70 C.J. p 732 note 73. 

69. U.S.—Adams v. State of Md., 74 
S.Ct. 442, 347 U.S. 179. 98 L.Ed. 
608—Smith v. U. S., NY., 69 S.Ct. 
1000, 337 U.S. 137, 93 L.Ed. 1264, 
certiorari denied Deeb v. U. S., 69 
S.Ct. 234, 335 U.S. 884. 93 L.Ed. 423. 

U. S. V. Jaffe, D.C.. 98 F.Supp. 
191—U. S. V, Fitzpatrick, D.C., 96 
F.Supp. 491—^Pfitzinger v. U. S. 
Civil Service Commission, D.C.N 
Y.. 96 F.Supp. 1. affirmed, C.A, 192 
F.2d 934. 

Ark.—^Rhea v. State, 291 S.W.2d 605 
—^Bates V. State, 261 S.W. 315, 164 
Ark. 240. 

Cal.—^Bx parte Critchlow, 81 P.2d 
966, 11 C.2d 761. 

Mass.—Cabot v. Corcoran, 123 N.B. 

2d 221, 332 Mass. 44. 

Mich.—In re Watson, 291 N.W. 652, 
293 Mich. 263. 

Minn.—State v. Nolan, 44 N.W.2d 66, 
231 Minn. 522. 

NJ.—In re Vince, 67 A2d 141, 2 N.J. 
443. 

N.Y.—People v. De Feo, 127 N.E.2d 
692. 308 N.Y. 695. 

People ex rel. Hofsaes v. Ward¬ 
en of City Prison, Brooklyn, 100 N 
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In accordance with the general rule, discussed su¬ 
pra § 437, that the privilege against self-incrimina¬ 
tion is limited to crimes against the sovereign under 
whose process the testimony is sought, it is gener¬ 
ally held that one may be compelled to testify un¬ 
der a state immunity statute even though the stat¬ 
ute does not confer immunity as to federal crimes 
or criminal prosecutions by other states,*^® and the 
danger of such prosecution is real and substantial 
but there is authority that a witness may not be 
compelled in a state proceeding to give evidence 
which incriminates him as to a federal crime where 


the state immunity statute does not prevent the use 
of such evidence in the federal courts.'^ A state 
statute providing that an immunity order shall not 
issue if it appears that the evidence sought would 
subject the witness to federal prosecution has been 
construed to provide that the witness may not be 
compelled to disclose a federal crime in a state pro- 
ceedingjS A witness may be compelled to testify 
where he is given immunity from the criminal sanc¬ 
tions which might otherwise be consequent on his 
making disclosure even though his testimony may 
result in severe hardship, such as loss of employ- 


T.S.2d 478, 277 App.Div. S98, af¬ 
firmed 98 N.B.2d 679, 302 N.T. 403. 

People ex rel. Beckerman v. Doe, 
31 N.T.S.Sd 217. 

Tex.—Ferrantello v. State, 256 S.'W’. 

2d 587, 158 Tex,Cr. 471. 

70 C.J. P 732 note 74. 

Statute construed in accordance wltli 
prlvileffe 

(1) Compulsory Testimony Act 
must be construed as coterminous 
with constitutional immunity priv¬ 
ilege of individual against self-in- 
crimination and as merely manifest¬ 
ing intent that nothing is taken 
away, but constitutional immunity 
does not protect individual against 
demand for production of all rec¬ 
ords or evidence In his possession 
even though production thereof 
might subject him to personal prose¬ 
cution. 

U.S.—^Amato v. Porter, C.C.A.C 0 I 0 ., 
167 P.2d 719, certiorari denied 67 
S.Ct. 636, 329 U.S. 812, 91 D.Bd. 
693. 

(2) Section 81-a of the Penal Law, 
providing that female who has vio¬ 
lated section 80-a shall be given im¬ 
munity when she testifies in prose¬ 
cutions under certain statutes, ob¬ 
viously means section 81 dealing 
with the killing of a child by a 
pregnant woman in attempting mis¬ 
carriage, and such trivial error 
should not change effectiveness of 
privilege granted to female witness¬ 
es under section 81-a, 

N.Y.—^People V. Nowacki, 40 N.Y.S. 
2d 131, 180 Misc. 100. 

Statute providing fox discharge of 
codefeudaut 

Statute declaring that when two 
or more persons are tried Jointly, 
before any of accused has gone into 
his defense, court may direct one or 
more of such accuseds to be dis¬ 
charged so that he may be a witness 
for the state, had no application to 
overruling of objection of union 
agent, made by his attorney, to tak¬ 
ing of his testimony in proceedings 
for contempt for violation of injunc¬ 
tion issued against union and its 
members, on ground that testimony 
tended to incriminate, especially 
when agent was called as on cross- 


examination and not as witness of 
plaintiff employer. 

Ohio.—General Elec. Co. v. Interna¬ 
tional Union. United Auto., Air¬ 
craft and Agr. Implement Workers 
of America (UAW-CIO), Com.Pl., 
118 KE.2d 708. 

Uatters not wlthiu immunity 

(1) A witness who has been grant¬ 
ed immunity may be required to tes¬ 
tify to any facts connected with the 
crime covered by the immunity, but 
a witness may stand on his constitu¬ 
tional rights and refuse to answer 
questions which might tend to in¬ 
criminate him on matters not with¬ 
in the immunity. 

Mich.—^People v. Watson, 12 3C.W.2d 
476, 307 Mich. 696, certiorari de¬ 
nied Watson V. People, 65 S.Ct. 81, 
823 U.S. 749, 89 L.Ed. 600, rehear¬ 
ing denied 65 S.Ct. 127, 323 U.S. 
815, 89 L,Bd. 648. 

(2) A statute which destroys only 
a part of privilege against self-ln- j 
crimination need not in return grant 
immunity for more than the partic- 
ular kind of disclosure which the 
statute compels, and if the form of 
incrimination is not within the scope 
of the statute the witness may re¬ 
fuse to reveal the incriminating mat¬ 
ter. 

N.Y.—^People v. Lorch, 13 N.Y.S.2d 
155, 171 Misa 469. 

70« Iowa.—Koonck v. Cooney, 66 N. 
W.2d 269, 244 Iowa 163. 

—Perris v. Lockett, 267 P.2d 190, 
176 K fl-n. 704, reversed on other 
grounds Courtney v. Schroeder, 75 
S.Ct. 356, 348 U.S. 933, 99 L.Ed. 
732, 

Mass.—Cabot v. Corcoran, 123 N.E.2d 
221, 332 Mass. 44. 

N.Y.—Corpus Juris cited lu Applica¬ 
tion of Herlands, 124 N.Y,S.2d 402, 
404, 204 Misc. 373—In re Green- 
leaf, 28 N.YB.2d 28, 176 Misc. 666. 
Ohio.—State v. Arnold, Com.Pl., 124 
N.B.2d 473. 

Pa.—Commonwealth v. Prank, 48 A. 
2d 10, 169 Pa.Super. 271. 

federal ooopexatiou in. state prooeed- 
InST 

“The whole tenor of constitution¬ 
al law as developed in the courts of 
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the United States suggests that a 
witness compelled by a State to tes¬ 
tify against himself in a criminal 
case also affected by Federal law, 
where the Federal prosecuting au¬ 
thorities have knowledge of the State 
proceeding, and especially where 
they cooperate in these proceedings, 
will be protected fully by the Judi¬ 
cial power of the United States 
agralnst the adverse effects of such 
compulsion on subsequent Federal 
prosecution.* 

K. Y. — ^Knapp V. Schweitzer. 157 N.Y. 
S.2d 158, 162, 2 A.D.2d 379. 

71. N.Y.—Application of Herlands, 
124 N.Y.S.2d 402, 204 Misc. 375. 

72. Fla.—State ex rel. Mitchell ▼. 
Kelly. 71 So.2d 887. 

L, a.—State v. Dominguez, 82 So.2d 12, 
228 La. 284. 

Mich.—^People v. Den Uyl, 29 N.W. 
2d 284, 318 Mich. 645, 2 A.L.It2d 
625—In re Ward, 295 N.W. 483, 295 
Mich. 742—In re Cohen, 295 N.W. 
481, 295 Mich. 748—^In re Watson. 
291 N.W. 652, 293 Mich, 263. 

Use, in federal prosecution, of in¬ 
criminating evidence given by ac¬ 
cused under compulsion of state 
immunity statute see Criminal Law 
S 655. 

Substantial and imminent danger 
Whenever the danger of prosecu¬ 
tion for federal offense is substan¬ 
tial and imminent as result of dis¬ 
closures to be made under statute 
granting immunity from prosecution 
as to matters disclosed, such Im¬ 
munity is insuflCicient to overcome 
privilege against self-incrimlnatlon, 
but claim of privilege under federal 
Constitution in face of state immu¬ 
nity statute cannot be used as sub¬ 
terfuge or pretence to refuse to an¬ 
swer in proceedings to detect or sup¬ 
press crime. 

Pla.—State ex rel. Mitchell v. Kelly, 
71 So.2d 887. 

Mich.—^In re Watson, 291 N.W, 652, 
293 Mich. 263. 

73 . IlL—People V. Burkert, 131 N.Bi 
2d 495, 7 I11.2d 506. 
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merit, civil disabilities, and general public oppro¬ 
brium The fact that the immunity statute does 
not exempt the witness from liability for a tax 
penalty to which he may be exposed by reason of 
his testimony does not excuse the witness from tes- 

tifying.'^s 

A witness cannot be compelled to incriminate him¬ 
self where the offense he might disclose,'^® the kind 
of a particular offensej'^ the capacity in which he 
participated in the offense,*^® the proceeding in 
which he is called,'^® the matter as to which he is 
called on to testify,®® or the tribunal or body before 


which he appears,®^ is one to which the immunity 
statute is not applicable, or where the steps required 
by the statute to confer immunity have not been 
taken.®2 

Immunity statutes are ordinarily for the benefit 
of the prosecution, and accused cannot invoke the 
statute to compel a witness to testify.®® The pos¬ 
sibility that a witness, although immune from pros¬ 
ecution for the offense concerning which he tes¬ 
tifies, might become subject to punishment for per¬ 
jury because of his testimony will not entitle him 


74. U.S.—TJllmann v. U. S., N.T.. 76 
S.Ct. 497, 350 tr.S. 432. 100 L.Ed. 
511, rehearing denied 76 S.Ct. 777, 
351 U.S. 928, 100 L.Ed. 1457. 

TlndicatiozL 

The constitutional privilege 
against self-incrimination is satis¬ 
fied if a witness cannot he prose¬ 
cuted as a result of his answers, and 
does not intend to aid a witness in 
vindicating his character by permit¬ 
ting him to refuse to testify under 
immunity and defend himself in a 
criminal prosecution. 

Mich.—In re Watson, 291 N.W. 662, 
293 Mich. 263. 

75. N.T.—Application of Grand Jury 
of Kings County, 110 N.Y.S.2d 532, 
279 App.Div. 915, affirmed 106 N.B. 
2d 63, 303 N.Y. 983. 

76. R.I.—^Ex parte Werner, 124 A, 
195, 46 R.I. 1. 

70 C.J. p 732 note 76. 

Snhordinate offense 
Where subject matter of grand 
jury investigation was gambling ac¬ 
tivities, as to which statute, grant¬ 
ing immunity from prosecution to 
witness who testified concerning 
specified offenses, expressly applied, 
fact that related subordinate of¬ 
fense of conspiracy to violate gam¬ 
bling laws was also involved did 
not render statute Inapplicable, and 
witness questioned as to such con¬ 
spiracy could not successfully urge 
constitutional privilege against self- 
incrimination. 

Fla.—State ex rel. Mitchell v. Kellyi 
71 So.2d 887. 

77. Pa.—Commonwealth v. Haines, 
90 A.2d 842, 171 Pa.Super. 362. 

70 C.J. p 732 note 77. 

78. N.Y.—People v. Lewis. 35 N.Y. 
S. 664, 14 Misc. 264, 11 N.Y.Cr. 212. 

70 C.J. p 782 note 78. 

79. U.S.—Sears, Roebuck & Co. v. 
American Plumbing & Supply Co., 
D.aWis., 19 F.R.D. 334. 

Cal.—^Rittenhouse v. Superior Court 
of Los Angeles County, 123 P.2d 
836, 20 C.2d 71—^Ex parte Critch- 
low. 81 P.2d 966, 11 C.2d 761. 

La.—State v. Rodrigues, 62 So. 2d 
766, 219 La. 217. 


Minn.—State v. Nolan, 44 N.W.2d 66, 
281 Minn. 622. 

N.Y.—Brill V, Dodd. 36 N.Y.S.2d 975. 
Ohio.—Hebebrand v. State. 196 N.E. 
412. 129 Ohio St. 574. 

In re Lazzaro, Com.Pl., Ill N.E. 
2d 611. 

70 C.J. p 732 note 79. 

Institution, of proceeding 

Statute giving immunity to wit¬ 
ness when called to testify on be¬ 
half of state on complaint, informa¬ 
tion, affidavit, or indictment does 
not apply where no written com¬ 
plaint or affidavit, information, or 
Indictment has been lodged against 
any one and witness may refuse to 
answer questions that have tenden- 
I cy to incriminate him. 

! Ohio.—Hebebrand v. State, 196 N.E. 

I 413, 129 Ohio St 574. 

80. Iowa.—Duckworth v. District 
Court of Woodbury County, 264 N. 
W. 715, 220 Iowa 1350. 

81. Minn.—State v. Gensmer, 61 N. 
W.2d 680, 235 Minn. 72—State v. 
Nolan, 44 N.W.2d 66, 231 Minn. 622. 

70 C.J. p 732 note 80. 

FnbUo examiner 

Statute providing that in every 
case in statutes where it is provided 
that a witness shall not be excused, 
from giving testimony tending to 
criminate himself, no person shall 
be excused from testifying or pro¬ 
ducing any papers or documents on 
ground that his testimony may tend 
to criminate him or subject him to 
penalty or forfeiture, but he shall 
not be prosecuted or subjected to 
penalty or forfeiture, does not ap¬ 
ply to an examination conducted im- 
der statute providing that in all mat¬ 
ters relating to official duties of pub¬ 
lic examiner he shall have powers 
possessed by courts of law to issue 
subpoenas and cause them to be 
served and enforced. 

Minn.—State v. Gensmer, 61 N.W.2d 
680, 235 Minn. 72—State v. Nolan, 
44 N.W.2d 66, 231 Minn. 522. 

Grand Jury 

Word “proceedings” within stat¬ 
ute providing that no witness in 
prosecutions or proceedings for vio¬ 
lations of statutes relating to in- 
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toxicatlng liquors shall be excused 
from giving testimony or producing 
evidence on ground that his testi¬ 
mony or such evidence might tend 
to incriminate him but that no per¬ 
son so compelled to testify should 
be prosecuted for any crime which 
such testimony or evidence tends to 
prove, includes grand jury investiga¬ 
tions. 

Iowa.—Koonck v. Cooney, 65 N.W.2d 
269, 244 Iowa 163. 

82. N.Y.—People v. De Peo. 127 N.E. 
2d 592, 308 N.Y. 595. 

notice and hearing 
Under immunity statute providing 
that no witness shall be excused 
from giving testimony on ground of 
self-incrimination, if, on claim of 
such privilege, on relation of attor¬ 
ney general, justice of superior court 
adjudges testimony to be necessary 
in public interest, and confirms such 
finding by written communication to 
witness, legislature did not intend to 
afford witness right to notice and 
hearing before justice enters order 
compelling testimony and granting 
immunity. 

N.H.—Wyman v. De Gregory, 121 A. 
2d 805, 100 N.H. 163. 

83. Iowa.—State v. Perry, 69 N.W. 
2d 412, 246 Iowa 861. 

70 C.J. p 732 note 81. 

Motion by arnicas coziae 
A justice of the peace conducting 
a so-called one-man grand jury had 
no jurisdiction to grant Immunity to 
a witness from prosecution for a 
crime, on motion of an amicus curiae 
who was appointed by the justice to 
assist in the investigation and who 
was not a prosecuting attorney or 
attorney general or authorized rep¬ 
resentative thereof, and hence wit¬ 
ness was not guilty of “contempt” in 
refusing to answer question pro¬ 
pounded by the amicus curiae on 
ground that answer might Incrimi¬ 
nate witness. 

Mich.—Petition of Hickerson, 8 N.W. 
2d 274, 301 Mich. 278—^Petition of 
Dohany, 3 N.W.2d 272, 801 Mich. 
273. 
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to insist on his privilege against self-incrimina- 
tion.8^ 

The actual adjudication of immunity can be made 
only in a subsequent prosecution of the witness for 
a crime concerning which he has testified.S5 Im¬ 
munity as a defense to a prosecution for crime is 
discussed in Criminal Law § 46. An immunity stat¬ 
ute is to be construed as applicable only where the 
witness is entitled to invoke the privilege against 
self-incrimination, so that one not entitled to claim 
the privilege is not entitled to immunity.^® Obvi¬ 
ously, one who claims the privilege and refuses 
to testify cannot claim the immunity from prosecu¬ 
tion conferred by the statute.87 

Immunity order of court. Under a statute au¬ 
thorizing the court to grant immunity for certain 
offenses and to compel a witness to testify thereto, 
although incriminating himself, the court is with¬ 
out power to grant immunity for an offense other 
than those enumerated, and to compel the witness 
to testify thereto;^* unless protected by an author¬ 
ized immunity order, no witness can be required 
to give testimony which either directly or indirectly 
tends to incriminate him or to form a link in a 
chain of circumstances that might result in punish¬ 
ment for crime.s^ Under a valid order by the court 
granting a witness immunity, the witness has no 
more right to refuse to answ^er than he would have 
if his answers did not incriminate him.90 The rule 

84. N.Y.—People ex rel. Coyle v. 

Truesdell, 18 N.T.S,2d 947, 269 App. 

Div. 282. 

People V. Berger, 100 N.Y.S.2d 
378. 197 Misc. 916. 

Tex.—^Bx parte Muncy, 163 S.W. 29, 

72 Tex.Cr. 541. 

35 , XJ.S.—^U. S. V. Weinberg, C.C.A. 

N.Y., 65 F.2d 394, certiorari de¬ 
nied 64 S.Ct 93, 290 U.S. 675, 78 
L..Ed. 583. 

86. XJ.S.—^U. S. V. Detroit Sheet Met¬ 
al & Roofing Contractors Ass'n, D. 

C.Mich., 116 P.Supp. 81. 

87. XJ.S.—^Bowles v. XJ. S., C.C.A.Md., 

73 P.2d 772, certiorari denied 55 S. 

Ct. 606, 294 U.S. 710, 79 DEd. 1245. 

88. N.M.—Corpus Juris quoted in 
Apodaca v, Viramontes, 212 P.2d 
426, 427, 63 N.M. 513, 13 A.l..R.2d 
1427. 

70 C.J. P 733 note 87. 

89. Ill.—^People v. Rockola, 178 N.E. 

384. 346 Ill. 27. 

90. Ill.—^People v. Rockola, supra. 

91. Ill.—^People V. Rockola, supra. 

92. Ill.—^People V. Rockola, supra— 

People V. Boyle, 144 N.B. 342, 312 
III. 686. 

93. Ill.—People V. Boyle, 178 N.B. 

384, 346 UL 27. 


applicable to the right of a witness to determine 
whether his answers will incriminate him and to 
choose what questions to answer has no application 
where a valid and complete immunity order has 
been issued.^i Although a witness need not an¬ 
swer questions, calling for self-incriminating an¬ 
swers, which do not show some relation to the of¬ 
fense being tried or investigated, if a question is 
so related, a valid order granting him immunity 
is a complete protection to the witness, and he is 
not excused from answering the question because 
his answer may furnish a link in the chain of evi¬ 
dence against him for another and different of- 
fense.®2 Under such immunity order, the witness 
may refuse to answer questions relating to the of¬ 
fense being tried or investigated when ordered to 
answer a series of questions, a number of which 
are unrelated to the offense.®^ 

Promise ofj or equitable right to, immunity. To 
compel a witness to incriminate himself, the im¬ 
munity of the witness from prosecution must be 
sanctioned by law;®^ the mere equitable right to 
clemenc}’^,®^ the suggestion^® or assurance®"^ of the 
court, the grace or favor of the prosecutor,^® or his 
promise,®® unless binding by law,i is insufficient. 

I 440. -- Cross-Examination 

A witness may claim the privilege against self-ln- 
crlmination on cross-examination. 

A witness may claim his privilege against self- 

97. U.S.—^Foot V. Buchanan, CC. 
Miss., 113 F. 156. 

98. N.Y.—Doyle v. Hofstader, 177 
N.B. 489, 257 N.T. 244. 

Owen V. Fisher, 66 N.Y.S.2d 856, 
189 Misc. 69. 

99. U.S.—Hooley v. U. S., C.A.Mass., 
209 F.2d 234—Healey v, U. S., C.A. 
Cal., 186 F.2d 164. 

N.M.—Corpus Juris cited in Apodaca 
V. Viramontes, 212 P.2d 425, 427, 
63 N.M. 513, 13 A.L.R.2d 1427. 

70 C.J. p 733 note 99. 

An expression of opinion by state's 
attorney that answers which wit¬ 
ness would give would not incrim¬ 
inate her, and that the questions 
were not being put for purpose of 
having witness incriminate herself, 
was not a “promise of immunity,” 
but even if so construed, where, for 
crime under Investigation, there was 
no statute permitting the court to 
grant immimity, such promise would 
not affect right of witness to refuse 
to answer on ground that her an¬ 
swers would incriminate her. 

Ill.— ^People V. Conzo, 23 N.B.2d 210, 
301 IlLApp. 524. 

Tex.—Ex parte Barnes, 166 S.W. 
728, 73 Tex.Cr. 683, 61 D.RA.,N.S., 
1155. 

70 C.J, P 733 note 1. 


U.S.—Healey v. U. S., C.A.Cal., 
186 F,2d 164. 

sr.T.—^Doyle v. Hofstader, 177 N.B. 

489. 257 N.Y. 244. 

Contract for immunity 
Under the doctrine that the state 
nay contract with a criminal for 
lis exemption from prosecution if 
tie shall honestly and fairly make a 
Cull disclosure of the crime, an un¬ 
willing witness cannot be forced to 
some into court and make such a 
contract for disclosure, 
pla.—State ex rel. Benemovsky v, 
Sullivan, 87 So.2d 907. 

NTo anthozlty to grant immnnity 
The district attorney and district 
court were without authority to 
grant immunity from prosecution 
and thereby compel witnesses who 
had invoked constitutional privilege 
against self-incrimination to testify 
in prosecution against another per¬ 
son. 

N.M.—^Apodaca v. Viramontes, 212 P. 
2d 425, 53 N.M. 513, 13 A.D,R.2d 
1427. 

95. U.S.—^Healey v. U. S., C.A.CaL, 
186 F.2d 164. 

N.Y.—Doyle V. Hofstader, 177 N.B. 
489, 257 N.Y, 244. 

55 ^ Ya.—Temple v. Commonwealth, 
75 Va. 892. 
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incrimination on cross, as well as on direct, exam¬ 
ination,2 unless, on direct examination, he has vol¬ 
untarily gone into the matter and thereby waived 
the privilege, as considered infra § 456. 

§ 441. Accused or Party Defendant 

a. In general 

b. Contempt proceedings 

c. Disciplinary proceeding 

d- Inquisitorial or preliminary examina¬ 
tion 

a. In General 

An accused or party defendant In a criminal proceed¬ 


ing cannot be compelled to take the stand and become 
a witness against himself or to testify or otherwise give 
evidence against himself. 

Under constitutional and statutory guaranties 
against self-incrimination, a person accused of a 
crime cannot be compelled to be a witness or give 
evidence against himself.® This right or privilege 
is a fundamental right;* it is a personal right of 
great importance and is given absolutely and un¬ 
equivocally.® It existed at common law® and con¬ 
stitutional and statutory provisions granting it have 
been held to refer to, and be declaratory of, the 
common-law privilege.^ Such provisions are given 
a fair, liberal, and reasonable construction, as dis- 


2, Mich.—People v. Reading, 12 N. 
W2d 482, 307 Mich. 616—People 
V. Watson, 12 N.W.2d 476, 307 
Mich. 596, certiorari denied Wat¬ 
son V. People, 65 S.Ct 81, 323 U.S. 
749, 89 L.Bd. 600, rehearing denied 
65 S.Ct, 127, 323 U.S. 815, 89 L.Ed. 
648. 

70 C.J. p 733 note 3. 

3 , xJ.S.—^tJ. S. V. Housing Founda¬ 
tion of America, C.A.Pa., 176 P.2d 
665—Harris v. U. S., C.C.A.Okl., 161 
P.2d 837. affirmed 67 S.Ct. 1098, 331 
U.S. 145, 91 L.Ed. 1399, rehearing 
denied 67 S.Ct 1527. 331 U.S. 867. 
91 L.Ed. 1871. 

U. S. V. Miller, D.C.Pa., 80 P. 
Supp. 979. 

Ala.—Smith v. State, 24 So.2d 546, 
247 Ala. 354. 

Cal.—^Ex parte Ferguson, 268 P.2d 
71, 123 C.A2d 799—^People v. Talle, 
245 P.2d 633. Ill C.A2d 650—Peo¬ 
ple V. Lamey, 283 P. 848, 103 C.A 
66 . 

I>.C.—Tomlinson v. U. S., 93 F.2d 652, 
68 APP.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 68 S.Ct 645, 303 

U. S. 646, 82 L.Bd. 1102, and Pratt 

V. U. S., 68 S.Ct 645, 303 U.S. 642, 
82 L.Ed. 1107. 

Ky.—Frost v. Commonwealth, 81 S. 

W. 2d 583, 258 Ky. 709. 

La.—State v. Galjour, 41 So. 2d 215, 
215 La. 553. 

Md.—Allen v. State, SB A2d 820, 183 
Md. 603, 171 A.L.R. 1138—Marshall 
V. State, 36 A2d 115, 182 Md. 379. 
Mich.—In re Watson, 291 N.W. 652, 
293 Mich. 263. 

Minn.—State v. Yurkiewicz, 3 N.W.2d 
776, 212 Minn. 208. 

TStisa .—^Hutchins v. State, 64 So.2d 
210, 212 Miss. 145. 

Mont—State v. Allison, 163 P.2d 141, 
116 Mont 352. 

N.T.—Combes v. Kelly, 162 N.T.S.2d 
934, 2 Misc.2d 491—^People v. Fine, 
19 N.Y.S.2d 276, 173 Misc. 1010. 
Pa.—^In re Contempt of Plotkin, 78 
Pa.Dist & Co. 529, 99 Plttsb.Leg. 
J. 409. 

In re Impounding Safe Deposit 
Box & Contents, Quar.Sess., 6 Sch. 
Reg. 9. 


S.D.—State ex rel. Poach v. Sly, 257 
N.W. 113, 68 S.D. 162. 

Tenn.—^Patterson v. State, 195 S.W. 
2d 26, 184 Tenn. 39. 

Tex.—^In re Dendy, Civ.App., 176 S. 
W.2d 297. affirmed Dendy v. Wil¬ 
son, 179 S.W.2d 269, 142 Tex 460, 
151 AL.B. 1217. 

Lee V. State, 185 S.W.2d 978, 148 
Tex.Cr. 220—^Beachem v. State, 162 
S.W.2d 706, 144 Tex.Cr. 272. 

Va.—^Powell V. Commonwealth, 189 
S.E. 433, 167 Va. 658, 110 A.L.R 
90—^Blair v. Commonwealth, 186 S. 
B. 900, 166 Va. 715. 

^Is.—City of Barron v. Covey, 72 N. 
W.2d 387, 271 Wia. 10—State v. 
Kohler, 228 N.W. 896, 200 Wls. 618, 
69 A.L.R. 348. 

Competency of incriminating evi¬ 
dence produced by accused under 
compulsion see Criminal Law §§ 
649-656. 

Limitation of federal guaranty to 
federal procedure see supra § 432. 
Purpose of privilege 

(1) To prevent the compulsory 
oral examination of accused before 
or during trial. 

Cal.—^People v. One 1941 Mercury 
Sedan, 168 P.2d 443, 74 C.A2d 199. 
Pa.—Commonwealth v. Musto, 36 A. 
2d 307, 348 Pa. 300. 

Commonwealth v. Coroniti, 38 A. 
2d 397, 155 Pa.Super. 131. 

(2) To prevent the prisoner from 
being required to incriminate him¬ 
self by speech or the equivalent of 
speech. 

Pa.—Commonwealth v. Musto, supra. 
Commonwealth v. Coroniti, su¬ 
pra. 

Effect of change to conform to fed¬ 
eral Oonstltutlon. 

Constitutional provision that no 
person shall “he compelled in any 
criminal case to be a witness against 
himself,” adopted to conform to the 
similar provision of federal Constitu¬ 
tion, has same effect as prior provi¬ 
sion that no person shall “be com- 
1 pelled to accuse or furnish evidence 
against himself.” 

S.C.—In re Hearing Before Joint 
Legislative Committee of House 
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and Senate Created by Joint Res¬ 
olution No. 622, 196 S.B. 164, 187 
S.C. 1, 118 A.L.R. 691. 

Disolosnre 

One accused of crime cannot be 
compelled on application of the peo¬ 
ple to disclose evidence against him¬ 
self. 

N.T.—People v. Gatti, 4 N.Y.S.2d 130, 
167 Misc. 545. 

4 . U.S.—Harris v. U. S., C.C.A.Okl.. 
151 F.2d 837, affirmed 67 S.Ct. 1098, 
331 U.S. 145, 91 L.Ed. 1399, rehear¬ 
ing denied 67 S.Ct. 1527, 331 U.S. 
867, 91 L.Bd. 1871. 

Mo.—Hall Motor Freight v. 
Montgomery, 212 S.W.2d 748, 857 
Mo. 1188, 2 AL.R2d 1292. 

Of great value to person accused of 
crime 

Kan.—^Ferres v. Lockett, 267 P.2d 
190, 176 Kan. 704, reversed on oth¬ 
er grrounds Courtney v. Schroeder, 
75 S.Ct. 356, 348 U.S. 933, 99 L.Bd. 
732. 

e. Va.—^Elliott V. Commonwealth, 1 
S.E.2d 273, 172 Va. 595. 

Xu New Jersey 

(1) Common-law rule that no per¬ 
son can be compelled to be a witness 
against himself is followed in crim¬ 
inal cases, even though the state has 
no constitutional provision with re¬ 
spect to such Immunity of a wit¬ 
ness. 

K.J.—State V. Auld, 67 A.2d 176, 2 N. 
J. 426. 

State V. Grundy, 64 A.2d 793, 136 
N.J.Law 96. 

(2) Rule that accused shall be ad¬ 
mitted to testify only if he offers 
himself as a witness and the federal 
constitutional prohibition against 
compelling a person to be a witness 
against himself prevent state from 
presenting accused as a witness on 
his own trial. 

N.J.—State V. Edelman, 88 A.2d 616, 
19 N.J.Super. 350. 

7- N.M.—State v. Barela, 168 P. 545, 
23 N.M. 895, L.R.A1918B 844. 

S.C.—^In re Hearing Before Joint 
Legislative Committee of House 
and Senate Created by Joint Res- 
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cussed supra § 432, and must be applied broadly to 
secure to the citizen immunity from self-accusa¬ 
tion.® 

The right or privilege is a prohibition against in¬ 
voluntary subjection to questioning.® It applies 
to any compulsory disclosure of guilt by accused or 
defendant, whether sought directly or indirectly,^® 
in every criminal case^^ or quasi-criminal proceed¬ 


ing,and to all proceedings wherein defendant is 
acting as a witness in any investigation that re¬ 
quires him to give testimony that may tend to show 
him guilty of a crime.^® 

A person accused of crime cannot, on his trial, 
be compelled to take the stand and become a wit¬ 
ness against himself^^ or to testify,^® either on his 


olution No. 622. 196 S.E. 164. 187 
S.C. 1, 118 A.L.R. 591. 

8. U.S.—^Bowles v. Trowbridge, D.C. 
Cal., 60 F.Supp. 48—^U. S. v. Good- 
ner, D.C.CoIo., 35 F.Supp. 286. 

Absolute pxoteetioiL not reanlxed 
Constitutional provision that no 
person shall be compelled in any 
criminal case to be a witness against 
himself does not reguire that a wit¬ 
ness should be protected against ev¬ 
ery possible detriment which might 
happen to him from his testimony; 
nor should it be construed to unduly 
impede, hinder, or obstruct the ad¬ 
ministration of criminal justice. 

Mich.—^In re Watson, 291 N.W. 652, 
293 Mich. 263. 

9. N.J.—State v. Auld, 67 A.2d 175, 

2 N.J. 426. 

lOi Ky.—^Frost v. Commonwealth, 
81 S.W.2d 683, 258 Ky. 709. 

S.D.—State ex rel. Poach v. Sly, 257 
N.W. 113, 63 S.D. 162. 

Sdnors cannot be compelled to tes¬ 
tify against themselves. 

Tex.—^Dendy v. Wilson, 179 S.W.2d 
269, 142 Tex. 460, 151 A.L.R. 1217. 

11. D.C.—^U. S. V. Nesmith, D.C., 121 
F.Supp. 768, 

Pa.—Commonwealth v. Rohanna, 74 
A.2d 807, 167 PaSuper. 338. 

Tex.—^Dendy v. Wilson, 179 S.W.2d 
269, 142 Tex. 460, 151 A.L 1 .R. 1217. 
Proseoatioii fox bM&g a disoxderly 
person In falling to adequately sup¬ 
port wife and child are within the 
protection of the privilege. 

N-T.—^People v. CWebowy, 78 N.T.S. 
2d 596, 191 Misc. 768. 

12. Pa.—Commonwealth v. Rohan¬ 
na, 74 A.2d 807, 167 PaSuper. 338. 

13. U.S.—^Bowles v. Trowbridge, D. 
C.Cal., 60 F.Supp. 48—U. S. v. 
Gk)odner, D.C.C 0 I 0 ., 35 F.Supp. 286. 

Mo.—In re West, 162 S.W.2d 69. 348 
Mo. 30. 

Subsequent trial of sanity issue 
Defendant's immunity from self¬ 
incrimination continued on trial of 
issue of Insanity after trial and con¬ 
viction on plea of not guilty. 

CaL—^People v. Iiamey, 283 P. 848, 
108 C.A. 66. 

14. U.S.—^Poretto v. U. S., CA-La., 
196 F.2d 392—Shinyu Noro v. U. 
S., C.CJLPla., 148 F.2d 696, cer¬ 
tiorari denied 66 S.Ct. 25, 326 TJ.S. 
720, 90 Ii.Ed. 426—Seeman v. U. 
S., aC.A.Tex., 96 F.2d 732, certio¬ 


rari denied 59 S.Ct. 80, 305 U.S 
620, 83 L.Ed. 396. 

XJ. S. V. Lawn, D.C.N.Y., 115 F 
Supp. 674—U. S. V. Spector, D.C. 
Cal., 102 F.Supp. 75. reversed or 
other grounds, C.A., 193 F.2d 1002 
—^U. S. V. Schnelderman, D.C.Cal.. 
102 F.Supp. 52, reversed on other 
grounds. C.A., Stack v. U. S., 193 
F.2d 875. 

Cal.—Ex parte Ferguson, 268 P.2<3 
71, 123 C.A.2d 799—^People v. Talle. 
245 P.2d 633, 111 C.A.2d 650. 

D.C.—U. S. V. Nesmith, D.C., 121 F. 
Supp. 758. 

La.—State v. Walker, IS So.2d 874, 
204 La. 523. 

Md.—Taylor v. State, 49 A.2d 787, 
187 Md. 306—^Allen v. State, 39 A* 
2d 820, 183 Md. 60S, 171 A.L.R. 
1138. 

Mich.-People v. McCrea, 6 N.W.2d 
489. 303 Mich. 213. certiorari denied | 
McCrea v. People of State of Mich¬ 
igan. 63 S.Ct. 851, 318 U.S. 783, 87 
L.Ed. 1150. 

Minn.—State v. Gensmer, 51 N.W.2d 
680. 235 Minn. 72, certiorari denied 
Gensmer v. State of Minn., 73 S.Ct. 
24, 844 TJ.S. 824, 97 L.Ed. 642— 
State V. Nolan, 44 N.W.2d 66, 231 
Minn. 522. 

N.J.—State V. Auld, 67 A.2d 175, 2 N. 
J, 426. 

State V. Edelman, 88 A.2d 516, 19 
N.J.Super. 350. 

N.T.—^People v. Chlebowy, 78 N.Y.S. 

2d 696, 191 Misc. 768. 

N.C.—State v. Farrell, 28 S.B.2d 560, 
223 N.C. 804—State v. Vernon, 180 
S.B. 590, 208 N.C. 340. 

jq-.D._^Mazakahomni v. State, 25 N. 

*W2d 772. 76 N.D. 73. certiorari de¬ 
nied 68 S.Ct. 727, 333 U.S. 857, 92 
L.Bd. 1187. 

Okl.—^Daves v. State, 141 P.2d 603, 
77 Okl.Cr. 843—^Isom v. State, 26 
P.2d 962, 56 OkLCr. 173. 

Pa.—Commonwealth v. Kaufman, 116 

A. 2d 316, 179 Pa.Super. 247. 

S.D.—State ex rel. Poach v. Sly, 257 
N.W. 113, 63 S.D. 162. 

Va. _ ^Powell V. Commonwealth, 189 S. 

B. 433, 167 Va. 568, 110 A.L.R. 90— 
Blair V. Commonwealth, 185 S.E. 
900. 166 Va. 715. 

70 C.J. P 783 note 6. 

Presumption from failure to testify 
see Criminal Law 9 693. 

Oeuexal principle controlling 
I Accused in a criminal prosecution 
1 Is permitted to refuse to answer any 
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question whatever, on the general 
principle that it tends to incrim¬ 
inate. 

XJ.s.—^Marcello v. U. S., C.A.La., 196 
P.2d 437. 

Zklmited to accused 

Constitutional right not to take the 
stand applies only to accused. 

La.—State v. Hoover, 54 So.2d 130, 
219 La. 872. 

Difference between privilege of 
witness and accused is that accused 
may not be required to take stand 
at all. 

U.S.—^U. S. V. Housing Foundation 
of America, C.A.Pa., 176 P.2d 665. 

Dangerous praotioe 

Practice of calling Individual de¬ 
fendants to the stand as government 
witnesses in a criminal case is a 
dangerous one which should be em¬ 
ployed only with scrupulous regard 
for their constitutional rights. 

U.S.—Carolene Products Co. v. U. S., 
C.C.A.W.Va.. 140 P.2d 61, affirmed 
65 S.Ct. 1, 323 U.S. 18, 89 L.Ed. 15. 
155 A.L.R. 1371, motion granted 
65 S.Ct. 310. 

Personal challenge of Jurors 

Requiring defendant personally to 
challenge prospective Jurors in mur¬ 
der prosecution wherein defendant 
pleaded insanity is not objectionable 
as compelling him to furnish evi¬ 
dence against himself on issue of in¬ 
sanity, defendant's present mental 
capacity for trial having already 
been determined. 

Mass.—Commonwealth v. Millen, 194 
N.E. 468, 289 Mass. 441. 

Failure to explain or deny opposing 
testimony 

Pact that accused's failure to ex¬ 
plain or deny by his testimony any 
evidence or facts in the case against 
him may be considered by the trial 
court does not impair his constitu¬ 
tional right not to be compelled to 
be a witness against himself. 

Cal.—^People v. Casillas, 141 P.2d 768, 
60 aA.2d 785. 

15. U.S.—U. S. V. Sprengel, C.C.A. 
Pa., 103 P.2d 876. 

U. S. V. Vadner, D.CPa., 119 P. 
Supp. 330—XJ. S. V. Spector, D.C. 
Cal., 102 F.Supp. 75, reversed on 
other grounds, C.A., 193 P.2d 1002 
—U. S. v. Schnelderman, D.C.Cal., 
102 F.Supp. 62, reversed on other 
gnrounds, C.A., Stack v. U. S., 193 
1 P.2d 875. 
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own behalf or for the people,^® and either by way 
of spoken words or by acts,^*^ or the production of 
his property.^s Where accused has a privilege to 
refuse to testify, it is error to call on him to take 
the stand in the presence of the jury and require 


him to claim his constitutional safeguards'^ 

The privilege against compulsory self-incrimina- 
tion is with respect to the accused person in the 
capacity of a witness^® and to his acts of a testi- 


Ala.—Fikes v. State, 81 So.2d 303. 
263 Ala. 89, reversed on other 
grounds 77 S.Ct. 281, 352 U.S. 191, 

1 Lf.Bd.2d 246—^Dean v. State, 197 
So. 63, 240 Ala. 8. 

Ark.—^Morton v. State, 187 S.W.2d 
335. 208 Ark. 492. 

Cal.—parte Ferguson, 268 P.2d 
71, 123 C.A.2d 799—People v. Zam- 
maro, 162 P.2d 180, 66 C.A.2d 166. 
D.C.—U. S. V. Nesmith, D.C., 121 F. 
Supp. 758. 

Fla.—State ex rel. Mitchell v. Kelly, 
71 So.2d 887. 

Bly.—Taylor v. Commonwealth, 118 
S.W.2d 140, 274 Ky. 61. 

Md.—^Marshall v. State, 35 A.2d 115, 
182 Md. 379. 

Mich.—^People v. Turner, 63 N.W.2d 
372, 333 Mich. 647—People v. Kox- 
borough, 12 N.'W'.2d 466, 307 Mich. 
575, certiorari denied Roxborough 

V. People, 65 S.Ct. 80. 323 U.S. 749, 
89 Li.Ed. 600, rehearing denied 65 
S.Ct 127, 323 U.S. 815, 89 Lr.Ed. 
648—^People v. Robinson, 10 N.W. 
2d 817, 306 Mich. 167, certiorari de¬ 
nied 64 S.Ct 369, 320 U.S. 799, 88 
Li.Ed. 482. 

N.J.—State V. Snover, 126 A. 850, 2 
N.J.Misc. 1153, affirmed 129 A. 198, 
101 N.J.Law 543. 

N.Y.—^Fowler v. Rizzuto, 132 N.T.S. 
2d 29, 205 Misc. 1088—People v. 
Pannucio, 261 N.T.S. 498, 146 Misc. 
487. 

N.C.—State v. Farrell, 28 S.E.2d 560, 
223 N.C. 804. 

N.D.—State V. Hanson, 73 N.W. 2d 
136. 

Okl.—^Alexander v. State, Cr., 305 P. | 
2d 572. I 

Pa.—Commonwealth v. Bolger, 126 
A.2d 536, 182 Pa.Super. 309—Com¬ 
monwealth ex rel. Esterline v. Es¬ 
terline, 124 A.2d 133, 181 Pa.Super. 
532. 

Commonwealth v. Cavanaugh, 
Quar.Sess., 46 Liack.Jur. 137, af¬ 
firmed 46 A.2d 679, 169 Pa.Super. 
113. 

S.D.—State ex rel. Poach v. Sly, 257 
N.W. 113, 63 S.D. 162. 

Tex.—In re Dendy, Civ.App., 176 S. 

W. 2d 297, affirmed Dendy v. Wil¬ 
son. 179 S.W.2d 269, 142 Tex. 460, 
161 A.L.R. 1217. 

Utah.—State v. Byington, 200 P.2d 
723, 114 Utah 388, 6 A.L.R.2d 1393. 
70 C.J. p 733 note 7. 

Comments on failure to testify see 
Criminal Law § 1098. 

Inference of guilt from refusal to 
testify see infra § 455, 

Mandatory provlcdon 

Rule that defendant shall not be 
compelled to testify against himself 


not a mere formal or technical 
rule, to be applied at the discretion 
of the court, but is a mandatory, con¬ 
stitutional provision. 

Md.—Allen v. State. 39 A2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

Mont.—State v. Allison, 153 P.2d 141, 
116 Mont. 362. 

I^egal right 

Accused has a legal right to re¬ 
main mute and rely on the legal in¬ 
sufficiency of the testimony produc¬ 
ed by the prosecution to establish his 
guilt. 

Cal.—People v. Casillas. 141 P.2d 768, 
60 C.A.2d 785. 

Exercise cannot be penalized 

Accused in Income tax evasion case 
had a constitutional right not to tes¬ 
tify in his own behalf, and his exer¬ 
cise of that right could not be penal¬ 
ized by the exclusion of testimony 
otherwise admissible. 

U.S.—White V. U. S., C.A.La., 216 F. 
2d 1. 

Prior call as witness immaterial 
Fact that accused had previously 
been sworn as a witness will not pre¬ 
clude him from taking advantage of 
j his privilege where he had not tes- 
I tifled. 

Pa._Commonwealth v. Rohanna, 74 
A.2d 807, 167 Pa.Super. 338. 

Effect of comment by court 

Statement by trial court that ac¬ 
cused’s truthfulness in matter might 
have effect on his punishment could 
not be interpreted as being a compul¬ 
sion on him to testify. 

IlL—.people V. Blloche, 112 N.E.2d 
162, 414 Ill. 504, certiorari denied 
Biloche v. People of State of Ill., 
74 S.Ct. 131, 346 U.S. 878, 98 L.Ed. 
385. 1 

Proof of words spoken by accused 
is not barred. 

D.C.—^U. S. V. Burgman, D.C., 87 F. 
Supp. 568, affirmed 188 F.2d 637, 
88 U.S.APP.D.C. 184, certiorari de¬ 
nied 72 S.Ct. 64. 342 U.S. 838, 96 
L.Ed. 634. 

Admissions 

Where accused introduced evidence 
that he was out of city at time of 
commission of offense, it was proper 
for state to show admission to its 
witness by accused that he was in 
such city at that time as against ob¬ 
jection that he was thereby com¬ 
pelled to give testimony against him¬ 
self. 

Ark.—Casteel v. State, 167 S.W.2d 
634, 205 Ark. 82. 

16. Mich.—^People v. Roxborough, 12 
N.W.2d 466, 307 Mich. 676, certio- 
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rari denied Roxborough v. People, 
65 S.Ct. 80, 323 U.S. 749, 89 L.Ed. 
600, rehearing denied 65 S.Ct. 127, 
323 U.S. 816, 89 L.Ed. 648—People 
V. Robinson, 10 N.W.2d 817, 306 
Mich. 167, certiorari denied 64 S.Ct. 
369, 320 U.S. 799, 88 L.Ed. 482. 
N.J.—State V. Edelman, 88 A.2d 516, 
19 N.J.Super. 350. 

Prosecution cannot call accused as 
on cross-examination or otherwise. 
Pa.—Commonwealth v. Rohanna, 74 
A.2d 807, 167 Pa.Super. 338. 

17. Ala.—^Dean v. State, 197 So. 63, 
240 Ala. 8. 

18. Md.—Marshall v. State, 36 A.2d 
116, 182 Md. 379. 

19. N.J.—State v. Edelman, 88 A.2d 
516, 19 N.J.Super. 350. 

Pa.—Commonwealth v. Valeroso, 116 
A. 828, 273 Pa. 213. 

City of Philadelphia v. Cline, 44 
A.2d 610, 168 Pa.Supep. 179, certio¬ 
rari denied 66 S.Ct 1120, 328 U.S. 
848, 90 L.Ed. 1621. 

No legal right 

Unless accused requests privilege 
of testifying he is incompetent as 
witness, and prosecution has no legal 
right to ask accused to testify. 

Cal.—People v. Talle, 246 P.2d 633, 

I 111 C.A.2d 650. 

Suggestion that accused testify 
On demand by accused for produc¬ 
tion of a still claimed to have been 
found in his possession and on his 
premises but which the state could 
not Identify, the court’s suggestion 
that he could pick it out himself if 
he cared to do so and admitted that 
he had a still was not a demand 
that he testify against himself. 

La.—State v. Pete, 96 So. 818, 163 
La. 943. 

20. Ala.—Banks v. State, 93 So. 293, 
207 Ala. 179, 18 A.L.R. 376, 24 A. 
L.R. 1369, certiorari denied 93 So. 
472, 207 Ala. 503. 

Extrajudicial statements, admis¬ 
sions, and confessions see Crim¬ 
inal Law § 664. 

Former evidence see Criminal Law 
§ 655, 

Actions of accused as attorney 
Where accused, an attorney, con¬ 
ducted his own defense and ques¬ 
tions directed to him by trial court 
were directed in his capacity €ls 
counsel, his right not to be called 
as witness by state was not vio¬ 
lated. 

Iowa.—City of Des Moines v. Pugh, 2 
N.W.2d 754, 231 Iowa 1283. 
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monial character,and is limited to protection 
against testimonial compulsion .22 It extends, how¬ 
ever, to all testimonial utterances by accused,23 ir¬ 
respective of whether they are in the nature of a 
confession or an admission, or simply of facts per¬ 
tinent to the issues and tending to prove other facts 
of guilt.24 It is not abridged by accused being re¬ 
quired to identify himself as the person charged in 
the indictment.25 The privilege applies to govern¬ 
mental power and does not relate to the irregular 
or unlawful acts of individuals.^® It does not in¬ 
clude the independent acts of third persons.27 

The constitutional guaranty, so far as it affords 
the right to refuse to be sworn and to testify as to 
matters other than those which incriminate him, is 
confined to the person accused or defendant in a 
proceeding for a criminal matter,^® and not to civil 
actions or proceedings.^^ The right or privilege 
does not extend to a proceeding not involving pun¬ 
ishment for the commission of a crime,2® or the 


imposition of a fine,2^ or the enforcement of a pen¬ 
alty or forfeiture .22 

It does not apply to protect against compulsory 
appearance as a witness of a person against whom 
deportation proceedings are taken a defendant 
in a denaturalization proceedinga defendant in 
bastardy proceedings;2® a contestee in an election 
contest;®® a defendant in a suit to escheat land 
under an alien land law a lessee in a forcible de¬ 
tainer proceeding;®® a respondent in proceedings 
to appoint a guardian for an insane person®® or in¬ 
competent a defendant in a psychiatric examina¬ 
tion by a commission to determine his sanity so as 
to determine if he should be committed to a mental 
institution a relator in a habeas corpus proceed¬ 
ing a claimant in libel proceedings by the United 
States to forfeit property intended to be used in 
violating the revenue laws;^® a motorist in a hear¬ 
ing to determine whether or not his license to drive 
should be revoked or to a juvenile in a special 


21 . Ala.—^Banks v. State, 93 So. 298, 
207 Ala. 179, 18 AL.R. 376, 24 A. 
Li.R. 1359, certiorari denied 93 So. 
472. 207 Ala. 503. 

Wls.—City of Barron v. Covey, 72 
]Sr.W.2d 387, 271 Wis. 10. 

22. Cal.—^People v. One 1941 Mercu¬ 
ry Sedan, 168 P.2d 443. 74 CJL2d 
199. 

N.M.—State v. Barela, 168 P. 545, 23 
N.M. 395, L.R.A.1918B 844. 

Pa.—Commonwealth v. Musto, 35 A 
2d 307, 848 Pa. 300. 

23. Md.—^Allen v. State, 39 A2d 820, 
183 Md, 603, 171 AL.R. 1138. 

24L Mont.—State v. Allison, 153 P. 
2d 141, 116 Mont 352. 

25. U.S.—^Klvette v. U. S., C.A,Ga., 
230 P.2d 749—Swingle v. XJ. S„ 
C.C.AUtah, 151 P.2d 612. 

Zf required, accused must identify 

himself. 

U.S.—^Kivette v. U. S., C.AGa., 230 
P.2d 749. 

26. Md.—Marshall v. State, 35 A 2d 
115, 182 Md. 379. 

27. Ala.—^Banks v. State, 93 So. 293, 
207 Ala. 179, 18 AL.R. 376, 24 A 
L.R. 1359, certiorari denied 93 So. 
472, 207 Ala. 503. 

Competency of evidence compelling 
accused to criminate himself see 
Criminal Law §§ 649-666. 

28. U.S.—Standard Oil Co. v. Rox¬ 
ana Petroleum Corporation, D.G 
Ill., 9 F.2d 453. 

70 C.J. P 734 note 13. 

Crlxoinal oases in the ordinary sense 
of that term 

U.S.—^Bowles V. Seitz, D.C.Tenn., 62 
P.Supp. 773. 

29. U.S.—^Loufakis v. U. C.C.A 
Pa.. 81 P.2d 966. 


Pa.—Commonwealth v. Cavanaugh, 
Quar.Sess., 46 LackJur, 137, af¬ 
firmed 46 A2d 579, 159 Pa.Super. 
113. 

“Wis.—City of Milwaukee v. Bums, 
274 N.W. 273, 225 TVis. 296. 

Action for dasnages for assault 
and battery was distinct from a pros¬ 
ecution for the same offense, and 
calling defendant for examination as 
on cross-examination in the civil ac¬ 
tion did not constitute involuntary 
incrimination. 

Ill.--Kulikowski v. Roth, 69 N.E.2d 
726, 330 I11.APP, 13. 

30. U.S.—^U. S. V. Tom Wah, D.C. 
KT., 160 F. 207. affirmed 163 F. 
1008, 90 C.C.A 178. 

31. U.S.—U. S. V. Tom Wah, supra. 

32 . U.S.—U. S. V. Tom Wah, supra. 

133. U.S.—Loufakis v. U. S., C.C.A. 

Pa.. 81 P.2d 966. 

70 C.J. p 734 note 17. 

Effect of silence 

Privilege against self-incrimina¬ 
tion may be operative in deportation 
proceedings, but alien's silence may 
be evidence against him. 

U.S.—^U. S. ex rel. Zapp v. District 
Director of Immigration and Nat¬ 
uralization, C.C.AN.Y., 120 F.2d 
762. 

Required testimony 

(1) Defendant hims^f may be 
compelled to testify as to whether he 
is an alien. 

U.S.—Joong Sui Noon v. U. S., C.CA. 
Mo., 76 P.2d 249. 

(2) Allen has no immunity from 
answering interrogations relating to 
illegal entry in war-time, entry with¬ 
out inspection, and violation of Cali¬ 
fornia Criminal Syndicalism Act. 

US.—^U. S. V. Parson, D.C.Cal., 22 

P.Supp. 149. 


(3) Statement that one Is an alien 
is not a confession of crimlnalty, 
and, therefore, an alien may be com¬ 
pelled to testify, in deportation pro¬ 
ceeding, as to whether he is an alien 
and as to his entry into the United 
States, even though alien may have 
committed felony by overstaying hJs 
seaman's leave. 

U.S.—Cheng Chan Chu v. Shaugh- 
nessy, D.C.N.T., 127 P.Supp. 681. 

34. U.S.—^U. S. V. Costello, D.C.N.Y., 
144 P.Supp. 779. 

35. Minn.—State v. Jeffrey, 247 N. 
W. 692, 188 Minn. 476. 

Ohio.—State ex rel. Simons v. Kiser, 
App., 98 N.E.2d 322. 

State ex rel. Hetzler v. Snyder, 
Mun., 109 N.E.2d 54. 

70 C.J. p 734 note 20. 

36. Minn.—^Hawley v. Wallace, 163 
N.W. 127, 137 Minn. 183. 

37. Cal.—^People v. Shoichi Naka¬ 
mura, 13 P.2d 805, 125 C.A 268. 

38. Ky.—Pettitte v. Smith, 87 S.W. 
2d 945, 261 Ky. 411. 

39. Mass.—Cogan v. Cogan, 88 N.E. 
662, 202 Mass. 58. 

40. Cal.—In re Cobum, 131 P. 362, 
165 C. 202. 

41. Pa—Commonwealth v. Linn, 3 
PaDist. & Co.2d 417, 103 Pittsb. 
Leg.J. 153, 17 Som.Leg.J. 185. 

42. U.S.—^U. S. ex rel. Darcy v. Han¬ 
dy, D.C.Pa, 130 F.Supp. 270, af¬ 
firmed, C.A., 224 P.2d 504, affirmed 
76 act 965, 361 U.S. 454, 100 L.Ed. 
771. 

43. U.S.—Kent v. U. S., aC.ALa, 
157 P.2d 1, certiorari denied 67 S. 
Ct 297, 329 U.S. 785. 91 L.Ed. 673. 

44. N.Y.—Combes v. Kelly, 162 N.Y. 
S.2d 934, 2 Misc.2d 49L 
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statutory civil proceeding.*® In such cases the 
party may be called as a witness, although he vnll 
not be required to give testimony tending to m- 
criminate himself.** 

The privilege, however, does apply to a proceeding 
which, although civil in form, is criminal in its 
nature,*^ as, for example, a proceeding for removal 
from office as a punishment of the officer for wrong¬ 
doing,*® or an action for the unlawful use of lists 
and information obtained as employee.** 

Divorce proceeding. Under some statutory pro¬ 
visions a husband or wife in any action or proceed¬ 
ing for divorce on the ground of adultery cannot be 
compelled to give evidence, except as to the fact 
of marriage.5® 

Election to testify. Accused may elect to testify,®^ 
and where he voluntarily does so he may not rely 
on the privilege.^^ If he elects to take the stand 
as a witness in his own behalf he is subject to the 
same treatment and to all the rules that apply to 
other witnesses he is subject to all the obliga¬ 
tions and liabilities of any other witness and like¬ 


wise entitled to all the rights and immunities of any 
other witness.54 Thus, where accused has volun¬ 
tarily become a witness on one issue in the case, his 
testimony may thereafter be shown against him on 
trial of any other issue therein.55 

Accused, however, although he cannot pick and 
choose the questions at will to which he will give 
answers,56 may not be compelled to answer questions 
which may tend to incriminate him as to offenses 
other than that with which he is charged.57 

Presumption of guilt. A presumption of fact of 
accused's guilt of larcenies and burglaries arising 
from his recent and unexplained, or falsely ex¬ 
plained, possession of property stolen in the lar¬ 
cenies and burglaries does not compel him to be a 
witness in his own behalf.®^ 

b. Contempt Proceedings 

The constitutional guaranty that a person shall not 
be compelled to be a witness against himself In a crim¬ 
inal case applies In favor of a person charged with a 
criminal contempt, but not where the contempt charged 
is a civil contempt or In a Jurisdiction where a proceed- 


45. N.M.—^In re Santillanes, 138 P. 

2d 503, 47 KM. 140. 

48. U.S.—Schoeps v. Carmicliael, C. 
A.Cal-, 177 F.2d 391, certiorari de¬ 
nied 70 S.Ct. 566, 339 U.S. 914. 94 
LuEd. 1340—U. S. ex rel. Zapp v. 
District Director of Immigration 
and Naturalization, C.C.A.N.T., 120 
F.2d 762. « 

Minn.—^Hawley v. Wallace, 163 N.W. 
127, 137 Minn. 183. 

Wis.—City of Milwaukee v. Bums, 
274 N.W. 273, 225 Wis, 296. 

BCay raise q.iie8tlo]i 

Fact that proceedings are civil in | 
their nature does not prevent the 
privilege against self Incrimination 
from being raised by a party called 
on to testify therein. 

U.S.—Graham v. U. S., C.C.A.Cal., 
99 F.2d 746. 

47. U.S.—^Lees v. U. S., Pa„ 14 S.Ct. 

163, 150 U.S. 476. 37 L.Bd. 1150. 

70 C.J. P 734 note 24. 

4S. Idaho.— Daugherty v. Nagel, 154 
P. 375, 28 Idaho 302. 

70 CJ. P 734 note 26. 

49. N.Y.—^People’s Coat, Apron & 
Towel Supply Co. V. Light, 153 
N.Y.S. 330, 168 App.Div. 142. 

50 ^, iq-.j.—^Bednarik v. Bednarik, 16 
A.2d 80, 18 N.J.Misc. 633. 
Competency of spouse to testify with I 
respect to adultery in a divorce 
proceeding see supra § 95. 
Character of evidence 

Privilege of immunity against the 
^ving of “evidence” is the same 
whether the evidence is testimonial 
or otherwise. 

N.J.— Bednarik v. Bednarik, supra. 


51. U.S.—^Brown v. U. S., C.C~A.Or., 
56 P.2d 997. 

Ala.—spikes v. State, 81 So.2d 303, 263 
Ala. 89, reversed on other grounds 
77 S.Ct. 281, 352 U.S. 191, 1 L.Bd. 
2d 246. 

Cal.—^People v. Talle, 245 P.2d 633, 
111 C.A.2d 650. 

Md.—^Lambert v. State, 78 A.2d 378, 
197 Md. 22—^Taylor v. State, 49 A. 
2d 787, 187 Md. 306. 

Tenn.— Patterson v. State. 195 S.W.2d 
26, 184 Tenn. 39. 

Competency of accused in criminal 
proceeding to testify in his own be¬ 
half see supra § 131. I 

At epnunon law, one tried for 
crime could not testify in his own 

behalf. _ _ 

Ya,_^Elliott V. Commonwealth, 1 S.B. 

2d 273, 172 Va. 595. 

Object of statute 

Object of statute providing that 
in prosecution for felony accused 
may be sworn and examined in his 
own behalf, but that failure to testi¬ 
fy should create no presumption 
against him or be subject of any 
comment, is to afford accused op¬ 
portunity to testify in his own be¬ 
half if he so desires, and is not in¬ 
tended to deprive accused of right 
to deny guilt and remain silent. 

Ya._Blair v. Commonwealth, 186 S. 

E. 900, 166 Va. 715. 

TTiLder oath 

On the trial the testimony of ac¬ 
cused is received under the sanction 
of an oath. 

jT.C.—State V. Farrell, 28 S.E.2d 660, 
I 223 N.C. 804. 
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52. Cal.—^People v. Outcault, 202 P. 
2d 602, 90 C.A2d 25. 

Waiver of privilege see inflra 8 466. 

53. La.—State v. Walker, 15 So.2d 
874, 204 La. 523. 

Neb.—Griffith v. State, 69 N.W. 2d 
701, 167 Neb. 448. 

Tenn.—^Patterson v. State, 195 S.W. 

2d 26, 184 Tenn. 39. 

Tex.—^Lee v. State, 185 S.W.2d 978, 
148 Tex.Cr. 220. 

54. Ky.—^Keene v. Commonwealth, 
210 S.W.2d 926, 807 Ky. 308. 

All advantages and disadvantages 
N.C.—State v. Farrell, 28 S.B.2d 660. 
223 N.C. 804. 

55. U.S.—Heller v. U. S., C.C.A.W1S., 
67 F 2d 627, certiorari denied 62 
S.Ct 647, 286 U.S. 667, 76 L.Bd. 
1298. 

70 C.J. P 734 note 9. 

56. U.S.—^Yates v. U. S., C.A.Cal., 
227 F.2d 851, certiorari granted 76 
S.Ct 322, 360 U.S. 947, 100 L.Bd. 
825. 

57. Ky.—Garten v. Commonwealth, 
261 S.W. 22, 202 Ky. 666. 

70 C.J. p 734 note 8. 

Admissibility of evidence of other 
crimes generally see Criminal Law 
§§ 682-691. 

Cross-examination see infra § 442. 
Proof of other offenses generally see 
Criminal Law §9 682—691. 

58 . n.Y.—P eople v. Richards, 33 N. 
Y.S.2d 860, 263 App.Div. 586, re¬ 
argument denied 35 N.Y.S.2d 276, 
264 App.Div. 771, motion denied 47 
N.E.2d 438, 289 N.Y. 837. 
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Ing to punish a criminal contempt is not considered a 
cHmlnal prosecution. 

In some jurisdictions the constitutional guaranty 
that a person shall not be compelled in any criminal 
case to be a witness against himself, as discussed 
supra § 432, has been applied to prevent the com¬ 
pelling of a person charged with a criminal con¬ 
tempt to testify;®^ but the guaranty has been held 
not applicable to a hearing before a judge to deter¬ 
mine whether the facts justify the initiation of a 
contempt proceeding.®® 

In other jurisdictions, however, it is held that 
a proceeding to punish even a criminal contempt 
is not a criminal prosecution within the meaning of 
the constitutional guaranty and that respondent may 
be compelled to testify,®^ at least where the con¬ 
tempt charged does not also constitute a crime,®^ 
although he may assert his constitutional privilege 
against answering questions which w’ould tend to in¬ 
criminate him.®® It has also been held that a rule 
on defendant to show cause why he should not be 
adjudged in contempt is not a violation of such a 
guaranty.®^ 

In a proceeding to punish for a civil contempt 
respondent cannot refuse to testify,®® and his privi¬ 
lege against compulsory self-incrimination does not 
apply to liability to punishment for civil contempt 
because of the violation of a writ or court order.®® 


In jurisdictions in which defendant cannot be re¬ 
quired to testify in criminal contempt proceedings, 
where civil and criminal proceedings are combined, 
accused cannot be required to testify against him¬ 
self without destroying the power of the court to 
enter a purely punitive order.®"^ 

c. Disciplinary Proceeding 

A disciplinary proceeding for the revocation of a pro¬ 
fessional or business license, such as a disbarment pro¬ 
ceeding, is not a criminal proceeding such as entitles the 
defendant therein not to be called as a witness or to tes¬ 
tify. 

A disciplinary proceeding for the revocation of 
a professional or business license is not a criminal 
proceeding such as entitles defendant therein to 
refuse to testify.®® Hence a disbarment or other 
discipHnaiy” proceeding against an attorney is not 
such a criminal prosecution as entitles defendant to 
decline to testify.®® However, he may invoke the 
constitutional privilege against self-incrimination 
and decline to answer questions tending to in¬ 
criminate him;7® but the privilege cannot be claimed 
on the ground that the testimony which it is sought 
to elicit may lead to disbannent,^^ and defendant 
may be called on to testify even though his testimony 
may establish a violation of his oath of office and 
his duty as an attorney at law.^® Also, he may not 
claim the privilege when he is clearly contumacious, 
not acting in good faith, but making the claim as a 


59. XJ.S.—^Parker v. XT. S., CC.A. 
Mass.. 163 F.2d 66, 163 A.L.K. 379— 
In re Bskay, C.C.A.N.J., 122 R2d 
819. 

XT. S. V. P. & W. Coat Co., D.C.N. 
Y., 62 F.Supp. 792—XT. S. v. BaJa- 
ban. D.anL, 26 F.Supp. 491. 

CaL—Ex parte Ferguson, 268 P.2d 
71, 123 CJL2d 799—Brophy v. In¬ 
dustrial Accident Commission, 115 
P.2d 835. 46 C.A2d 278. 

Ohio.—State v. Sherow, 138 N.B.2d 
444, 101 Ohio App. 169. 

Peters v. Goodyear Tire & Rub¬ 
ber Co., CoulPI., 76 N.E.2d 412. 

70 C.J. P 735 note 34. 

Proceeding for oonstmotlve contempt 

Cal.—Hotaling v. Superior Court, 
City and County of San Francisco, 
217 P. 73, 191 C. 601, 29 A.Ii.R. 127. 

Bennett v. Superior Court in and 
for San Diego County, 166 P.2d 318, 
73 C.A.2d 203—Ex parte Roth, 89 
P.2d 490, 3 CAu2d 226. 

Violatioii of inlTUiotioa 

Miss.—v. State ex reL Rice, 
168 So. 871, 169 Miss. 314. 

Ohio.—Remington-Rand, Inc., v. In¬ 
ternational Ass’n of Machinists, 1 
Ohio Supp. 190. 

70 C.J. p 736 note 34 [a]. 

ea N.J.—^Application of Tlenc, HO 
A.2d 93, 17 N.X 170. 


61. Neb.—State ex reL Wright v. 
Barlow. 271 N.W. 282, 182 Neb. 166. 

Or.—State v. Sieber, 88 P. 818. 49 Or. 

Wash.—State ex rel. Dye v. Rlelly, 
82 P. 287, 40 Wash. 217. 

62. XT.S.—^Merchants' Stock & Grain 
Co. V. Board of Trade of City of 
Chicago, Mo., 201 F. 20, 120 C.C.A 
582. 

63. Or.—State v. Sieber, 88 P. 313, 
49 Or. 1. 

64. Ill.—O’NeU ▼. People, 113 IlL 
App. 195. 

65. Ohio.— ^Remington-IEland, Inc. v. 
International Ass'n of Machinists, 
1 Ohio Supp. 190. 

70 C,J. p 785 note 39. 

66. N.T.—Cohen v. I. Goodman & 
Son, 199 N.Y.S. 497, 206 App.Div. 
312, appeal dismissed 142 N.E. 317, 
236 N.Y, 642. 

Russle Cement Co. v. Woolworth, 
125 N.Y.S. S3. 68 Misa 454. 

67. Wash.—State ex reL Dailey ▼. 
Dailey, 2 P.2d 79, 164 Wash. 140. 

63. Cal.—West Home Imp. Co. v. 
Contractors' State License Bd. of 
Dept, of Professional and Voca¬ 
tional Standards, 164 P.2d 811, 72 
aA.2d 287. 


Ofilcer of corporate licensee may 
not complain that he was called to 
give testimony in proceedings to re¬ 
voke its license. 

Cal.—West Coast Home Imp. Co. v. 
Contractors’ State License Bd. of 
Dept, of Professional and Voca¬ 
tional Standards, supra. 

69. CaL—Johnson v. State Bar of 
California, 62 P.2d 928. 4 C.2d 744— 
Fish V. State Bar of California, 
4 P.2d 937, 214 C. 215. 

Brophy v. Industrial Accident 
Commission, 115 P.2d 836, 46 CLA 
2d 278. 

70 C.J. p 736 note 4L 
Disbarment as civil proceeding see 
Attorney and Client $ 28. 

70. CaL—^In re Vaughan, 209 P. 353, 
189 C. 491, 24 A.L.R. 858. 

N.Y.—In re Grae. 26 N.E.2d 968, 282 
M.Y. 428, 127 A.L.B. 1276. 

71 . N.T.—re Rouss, 116 N.E. 782, 
221 N.Y. 81, reargument denied 
and amendment of remittitur 
granted 117 N.E. 1083, 221 N.Y. 667, 
certiorari denied 38 S.Ct, 832, 246 
XJ.S. 66L 62 L.Bd. 927. 

70 C.J. P 735 note 43, p 788 note 8. 

72. Cal.—Johnson v. State Bar of 
Califomla, 52 P,2d 928, 4 a2d 744. 
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mere pretext to avoid giving nonincriminating an¬ 
swers A disciplinary proceeding against a public 
employee has been held not such a criminal proceed¬ 
ing as to entitle defendant to refuse to testify."^^ 

d. Inquisitorial or Preliminary Examination 

An inquisitorial or preliminary examination is a pro¬ 
ceeding within the protection of a constitutional guar¬ 
anty precluding an accused or party-defendant in a 
criminal proceeding from being called as a witness or 
compelled to testify or give evidence against himself. 

The privilege of accused against self-incrimina- 
tion extends to all investigations of an inquisitorial 
character instituted for the purpose of discovering 
crime or the perpetrators of crime by putting suspi- 
cioned persons on examination with respect thereto, 
although not in the course of a pending prosecu¬ 
tion.^® It applies whenever one is under arrest 
for a violation of the law or is being held by the 
authorities investigating a charge against him.^® 
It is not necessary that a criminal proceeding should 
have been commenced and be actually pending, but 
it is sufficient if there is a law creating the offense 
under which the witness may be prosecuted and 
the witness may be indicted or otherwise prosecuted 
for a public offense arising out of the acts to which 
the examination relates.^7 it precludes a person 
from being subjected to an inquisition or called as 


a witness by the state in any judicial inquiry which 
has for its primary object the determination of that 
person’s guilt or innocence of a given offense.*^® 
This rule has been held to apply to a preliminary 
investigation prior to the issuance of a warrant for 
his arrest, or the making of a formal charge of 
crime,or to a preliminary examination before a 
committing magistrate,®^ to inquests held by a 
coroner or coroner’s jury®^ or justice of the peace,®® 
or to an investigation of the witness’ guilt or in¬ 
nocence by a grand jury, as discussed in Grand 
Juries § 42 b (2). Under some statutes the pre¬ 
liminary examination of a prisoner before a magis¬ 
trate is not on oath.®® 

A naturalized citizen may be required to appear 
and testify in an inquiry to determine whether de- 
naturalization proceedings will be commenced 
against him, but at such inquiry he cannot be re¬ 
quired, over his objection, to answer questions which 
might tend to incriminate him.®^ 

§ 442. - Cross-Examination 

A person accused of a criminal offense who takes the 
stand In his own behalf is not protected on cross-ex¬ 
amination by his constitutional privilege of silence. 

A person accused of a criminal offense who takes 
the stand in his own behalf waives his constitutional 


73 . N.T.—In re Grae, 26 N.E.2d 968, 
282 N.Y. 428, 127 A.Ii.R. 1276—In 
re Levy, 174 N.B. 461, 255 N.Y. 223. 

In re Ellis, 17 N.Y.S.2d 800, 258 
App.Dlv. 668, reversed on other 
grounds 26 N.E.2d 967, 282 N.Y. 
435. 

74. N.Y.—Application of Delehanty, 

115 N.Y.S.2d 610, 202 Mlsc. 40, af¬ 
firmed 115 N.Y.S.2d 614, 280 App. 
Div. 642, aflftrmed 108 N.B.2d 46 
two cases, 304 N.Y. 725, 727. 

Severity of pnnishmexit 

Severity of possible sanction in a 
departmental disciplinary trial of po¬ 
lice officer charged with grave mis¬ 
conduct and corruption did not alter 
its essential remedial character and 
make it criminal In nature and en¬ 
title the officer charged to protection 
afforded witnesses and defendants in 
criminal proceedings. 

N.Y.—Application of Delehanty, su¬ 
pra. 

75. D.C.—Wood V. XT. S., 128 P.2d 
266, 75 XJ.S.APP.D.C. 274, 141 A.L.R. 
1318. 

Ky.—^Frost v. Commonwealth, 81 S. 

W.2d 683, 258 Ky. 709. 

Hass.—^In re Emery’s Case, 107 Mass. 
172, 9 Am.R. 22. 

Mont—State v. Allison, 158 P.2d 141, 

116 Mont. 352. 

76- Tex.—^Beachem v. State, 162 S. 
W.2d 706, 144 Tex.Cr. 272. 


77. Cal.—People v. Lamey, 283 P. 
848, 103 C.A. 66—Ex parte Tahbel, 
189 P. 804, 46 C.A, 755. 

78. S.D.—State ex rel. Poach v. Sly, 
257 N.W. 113, 63 S.D. 163. 

70 C.J. p 734 note 28. 

Basis for ezclusioiL of evidence 
Defendant’s testimony at coroner’s 
inquest or preliminary hearing may 
be excluded only because of his con¬ 
stitutional right to immunity against 
being compelled to testify against 
himself or in conformity with com¬ 
mon-law maxim, “nemo tenetur se 
ipsum accusare,” not on ground that 
testimony under oath when mind is 
agitated by criminal charge is too 
uncertain to be safely relied on. 

Mo.—State v. McDaniel, 80 S.W.2d 
185, 336 Mo. 656. 

78. S.D.—State ex rel. Poach v. Sly, 
257 N.W. 113, 63 S.D. 162—State v. 
Smith, 228 N.W. 240, 56 S.D. 238. 

80. S.D.—State ex rel. Poach v. Sly, 
257 N.W. 113, 63 S.D. 162—State 
V. Smith, 228 N.W. 240, 56 S.D. 238. 
Tenn.—^Patterson v. State, 195 S.W. 
2d 26, 184 Tenn. 39. 

Extent of judicial power to examine 
accused 

j Power of the court, at preliminary 
hearing, to examine accused, al- 
I though conferred by statute, does not 
I include authority to compel accused 
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to answer, with sanction of con¬ 
tempt, or to do so in any manner 
which would violate constitutional 
privilege against self-incrimination, 
and the power of examination goes 
no further than is constitutionally 
permissible in a judicial proceeding. 
D.a—Wood V. U. S., 128 P.2d 265, 75 
U.S-App.D.C. 274, 141 A.L.R. 1318. 

8L Mont.—State v. Allison, 153 P. 

2d 141, 116 Mont 352. 

N.Y.—People v. Ferola, 109 N.E. 600, 
215 N.Y. 286. 

82. Ky.—^Frost v. Commonwealth, 
81 S.W.2d 683, 258 Ky. 709. 

83. N.C.—State v. Farrell, 28 S.B. 
2d 560, 223 N.C. 804. 

84. XT.S.—Carroll v. Savoretti, C.A. 
Fla., 220 F.2d 910. 

Membership in Communist Party 
Naturalized citizen, who had been 
subpoenaed to testify at inquiry, in¬ 
stituted to determine whether de- 
naturalization proceedings would be 
commenced against him, was entitled 
to refuse to answer questions wheth¬ 
er at time of naturalization he be¬ 
lieved in or advocated overthrow of 
the government of the United States 
by force or violence, and whether 
prior to naturalization he had been 
a member of or was in any manner 
affiliated with the Communist Party. 
U.S.—Carroll v. Savoretti, supra. 
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privilege of silence, as discussed infra § 456, and 
he may be cross-examined by the prosecution in the 
same manner as any other witness, ^5 and compelled 
to do what would be material and competent of any 
other witness.^® However, he enjoys the same 


immunities with respect to compulsory self-incrimi- 
nation as other witnesses,*'^ except as to the offense 
with which he is charged;and in general he can¬ 
not be compelled to incriminate himself as to an 
offense other than that for which he is on trial,or 


85. U.S.—Berra v. TJ. S., C.A.Mo., 
221 P.2d 690, affirmed 76 S.Ct. 685, 
361 TT.S. 131, 100 L.Ed. 1013—Fin- 
nesran v. U. S., C.A.Mo., 204 F.2d 
105, certiorari denied 74 S.Ct. 36, 
346 TT.S 821, 98 L.Ed. 347, rehear¬ 
ing denied 74 S.Ct. 118, 346 U.S. 
880, 98 L.Bd. 387—Ziegler v. U. S.. 
C.A.Cal., 174 P.2d 439, certiorari 
denied 70 S.Ct 68, 338 TT.S. 822, 94 
L..Bd. 499—Claunch v. U. S., C.C.A. 
Tex., 155 P.2d 261—Brown v. U. S., 
C.C.A.Or., 56 F.2d 997. 

Ala.—Coats v. State, 45 So.2d 35, 253 
Ala. 290—Smith v. State, 24 So.2d 
646, 247 Ala. 354. 

Lipscomb v. State, 29 So.2d 145, 
32 Ala.App. 623. 

Ark.—Morton v. State, 187 S.W.2d 
335, 208 Ark. 492—Gaines v. State, 
186 S.W.2d 154, 208 Ark. 293. 
Cal.—People v. Zerillo, 223 P.2d 223. 
36 C.2d 222. 

People V. Withers, 165 P.2d 945, 
73 C.A.2d 58. 

Colo.—^Routa V. People, 192 P.2d 436, 
117 Colo. 564. 

Idaho.—State v. Mundell, 158 P.2d 
818, 66 Idaho 297. 

Ind.—State v. Schopmeyer, 194 N.B. 
144, 207 Ind. 538. 

Ky.—Corpus Juris died in Fitzgerald 

V. Commonwealth, 108 S.W.2d 1041, 
1044, 269 Ky. 800. 

Mass.—Commonwealth v. Galvin, 89 
N.E.2d 656, 310 Mass. 733. 

Mich.—^People v. Garska, 6 N.W.2d 
627, 303 Mich. 313—People v. Mc- 
Crea, 6 N.W.2d 489, 303 Mich. 213, 
certiorari denied McCrea v. People 
of State of Michigan, 63 S.Ct 851, 
318 TT.S. 783, 87 L.Bd. 1150. 

Miss.—^Autry v. State, 92 So.2d 856— 
Dorroh v. State, 90 So.2d 653. 

Mo.—State v. Swisher, 260 S.W.2d 6, 
364 Mo. 157. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari 
denied 77 S.Ct 104, 352 U.S. 880. 1 
L.Ed.2d 81—Garcia v. State, 68 N. 

W. 2d 151, 159 Neb. 571—Poston v. 
State, 119 N.W. 620, 83 Neb. 240. 

N.J.—State V. Auld, 67 A.2d 175, 2 
N.J. 426. 

State V. Nagy. 98 A.2d 613, 27 
N.J.Super. 1. 

N.T.—Southbridge Finishing Co. v. 
Golding, 143 N.T.S.2d 911, 208 Misc. 
846, affirmed 157 N.Y.S.2d 898, 2 
A.D.2d 882. 

N.D.—State v. Hanson, 73 N.W.2d 
135. 

Okl.—Barnhart v. State, Cr., 302 P. 
2d 793—^Davis v. State, Cr., 300 P. 
2d 1000—Fields v. State, 188 P.2d 
231, 85 Okl.Cr. 469—Storer v. State, 
180 P.2d 202, 84 OklCr. 176—Cos¬ 


low V. State, 177 P.2d 518, 83 Okl. 
Cr. 378—^Flynn v. State, 96 P.2d 
96, 68 Okl.Cr. 72—Williamson v. 
State, 77 P.2d 1193, 64 Okl.Cr. 94. 
Pa.—Commonwealth v. Downer, 49 
A.2d 516, 159 Pa.Super. 626. 

Tex.—Lee v. State, 1S5 S.W.2d 978, 
148 Tex.Cr. 220. 

Va.—Smith v. Commonwealth, 30 S.E. 

2d 26, 182 Va. 585, 153 A.L.R. 1150. 
Wash.—State v. Jeane, 213 P.2d 633, 
35 Wash.2d 423. 

W.Va.—State v. Bragg, 87 S.E.2d 689 
—State V. Foley, 35 S.E.2d S54, 128 
W.Va. 166. 

70 C.J. p 735 note 46. 

Privilege of refusing to testify see 
supra § 441. 

Right to cross-examine generally see 
supra §S 368-369. 

Scope and extent of cross-examina¬ 
tion of accused generally see supra 
§ 401. 

Public policy 

VTiere accused indicted for alleg¬ 
edly advocating overthrow of the 
federal government by violence, 
voluntarily introduced pamphlet to 
negate charges, testifying pamphlet 
was prepared by persons under his 
direction, court of appeals would 
not rule that their identity could not 
be discovered on cross-examination, 
to protect accused from embarrass¬ 
ment in disclosing Identity of as¬ 
sociates and to protect them from 
fear of economic reprisal on ground 
of public policy, since such a rule 
was a matter for congressional en¬ 
actment. 

U.S.—U. S. V, Gates, C.AN.T., 176 P. 
2d 78. 

Before grand jury 

(1) Where accused offers himself 
as a witness in his own behalf be¬ 
fore grand juryt he is not immune 
from cross-examination. 

N.T.—People v. Blair, 33 N.Y.S.2d 
183. 

(2) Better practice is to allow ac¬ 
cused a reasonably fair opportunity 
to give his version of the matter 
under investigation without inter¬ 
ruption, and then, if any grand juror 
or the district attorney wishes to 
test or impeach his credibility, he 
may be cross-examined the same as 
a witness who offers himself to tes¬ 
tify before a trial jury. 

N.Y.—People v. Blair, supra. 

Czoss-ezaxaSnatlon of accused held 
proper 

(1) Generally. 

Cal.—^People v. Goldstein, 191 P.2d 
102, 84 C.A2d 581—^People v. Voll- 
er, 38 P.2d 833, 2 CAu2d 724. 
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La.—State v. Kaufman, 30 So.2d 337, 
211 La. 517. 

Tex.—Jones v. State, 261 S.'W.2d 324, 
159 Tex.Cr. 18, certiorari denied 74 
S.Ct 75. 346 U.S. 859, 98 L.Ed. 372. 

(2) Concerning travels and efforts 
to sell stolen property in prosecution 
for grand larceny. 

Ky.—Bowling v. Commonwealth, 286 
S.W.2d 884. 

(3) With respect to prior curette- 
ments in abortion prosecution. 

Wash.—State v. Powers, 283 P. 439, 

155 Wash. 63. 

(4) To discover identity of per¬ 
sons who prepared pamphlet under 
accused's direction, and which was 
voluntarily introduced by accused 
and contained nothing violative of 
federal law on its face. 

U.S.—U. S. V. Gates, C.AN.T., 176 
P.2d 78. 

86. Ala.—Coats v. State, 45 So.2d 
35, 253 Ala. 290—Smith v. State, 24 
So.2d 546, 247 Ala. 354. 

87. La.—State v. Allemand, 96 So. 
552, 153 La. 74L 

88. Pa.—Commonwealth v. Downer, 
49 A.2d 616, 159 Pa.Super. 626. 

89. TT.S.—^U. S. V. Haynes, D.C.Pa., 
81 F.Supp. 63, affirmed, C.A., 173 F. 
2d 223. 

Ky.—Corpus Juris cited iu Fitzgerald 

V. Commonwealth, 108 S.W.2d 1041, 
1044, 269 Ky. 800. 

Mass.—Jones v. Commonwealth, 99 
N.E.2d 456, 327 Mass. 491. 

Pa.—Commonwealth v. Trevarrow, 
Quar.Sess., 14 Som. 228. 

70 aJ. P 736 note 48. 

AiSnufttive proof 

Statute providing that accused 
shall not be asked, on cross-examina¬ 
tion, any question tending to show 
that he has committed, or been 
charged with, or been convicted of 
any offense other than the one where¬ 
with he shall then be charged ex¬ 
tends only to cross-examination of 
accused, and does not relate to af¬ 
firmative proof by the common¬ 
wealth. 

Pa.—Commonwealth v. Bertman, 37 
Pa-Dist & Co. 93, 56 Montg.Co. 55. 

Biceuse to carry gnu 

In prosecution for murder, accused 
who voluntarily took stand in his 
own behalf may not be cross-ex¬ 
amined as to whether he had license 
to carry gun used in shooting. 

W.Va.—State v. Bragg, 87 S.E.2d 
689—State v. Foley, 35 S.E.2d 854, 
128 W.Va. 166- 
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be asked questions irrelevant to the issue having a 
tendency to bring in other charges.^® He may be 
cross-examined concerning his commission of other 
like offenses shortly before and after the crime 
charged, where such evidence is relevant on the 
question of his intent,®^ or is so close in duration of 
time that it is a part of the res gestae of the offense 
charged and it has also been held permissible to 
show, on his cross-examination, that he has been 
previously convicted of an offense which entitles the 
state to exact greater punishment from him.^3 

In some jurisdictions the permissible scope of the 
cross-examination of accused who becomes a wit¬ 
ness in his own behalf is very wide,®^ and is not re¬ 
stricted to matters about which he was examined 
on direct examination.^ 5 He may be cross-examined 
as to the facts in issue, or all matters relevant and 
material to the charge against him, or pertinent to 
the issue on trial,or as to matters which might 
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tend to incriminate him with respect to the offense 
charged, or at least as to those that did not occur 
while he ivas in custody or arrest on the charge,^'^ 
even though tending to show the commission of an¬ 
other crime.^S He may not refuse to testify to any 
fact which would be competent evidence in the case 
if proved by any other witness.^^ In other jurisdic¬ 
tions, accused cannot be compelled to incriminate 
himself by testifying to matters not opened up by 
his examination in chief,^ and in some jurisdictions 
it is said that the liability of accused who elects to 
be a witness on his own behalf to cross-examina¬ 
tion to test his accuracy, veracity, or credibility is 
subject to his right to decline to answer any ques¬ 
tion tending to criminate him.^ Under either view 
it is not an infringement of accused’s constitutional 
right against compulsory self-incrimination to cross- 
examine him as to matters as to which he has testi¬ 
fied on his direct examination,^ or which are con- 


Qaestions liald not to violate mla 

(1) Generally. 

Pa.—Commonwealth v. Cauffiel, 97 
Pa.Super. 202, appeal denied 148 
A. 811, 298 Pa. 319. 

(2) Question as to whether ac¬ 
cused charged with homicide by au¬ 
tomobile was asked to submit to al¬ 
coholism test. 

La.—State v. KAufman, 80 So.2d 337, 
211 La. 517. 

SO. Mich.—People v. Watson, 12 N. 
W,2d 476. 307 Mich. 596, certiorari 
denied Watson v. People, 65 S.Ct. 
81, 323 U.S. 749, 89 L.Ed. 600, re¬ 
hearing denied 65 S.Ct. 127, 323 U. 
S. 815, 89 L.Bd, 648—People v. 
Crow, 8 N.W.2d 164, 304 Mich. 
529—People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari denied 
McCrea v. People of State of Mich¬ 
igan, 63 S.Ct. 851, 318 U.S. 783, 87 
L.Bd. 1150. 

SI- Mich.—People v. Wright, 23 N. 

W.2d 213, 316 Mich. 81. 

Tex.—^Lacy v. State, 128 S.W.2d 1165, 
137 Tex-Cr. 362, certiorari denied 
60 S.Ct. 87, 308 U.S. 551, 84 L.Bd. 
463. 

52. Tex.—^Lacy v. State, supra. 

53. Va.—Smith v. Commonwealth, 
30 S.B.2d 26, 182 Va. 685, 153 A.L. 
R. 1150. 

94 , Cal.—People v. Tarantino, 290 
P,2d 605, 46 C.2d 590—People v. 
ZerUlo, 223 P.2d 223, 36 C.2d 222. 
Pa.—Commonwealth v. Downer, 49 
A.2d 616, 169 Pa.Super. 626. 

85. Md.—^Allen v. State, 39 A.2d 
820. 183 Md. 603, 171 A.L.R. 1138. 
Pa.—Commonwealth v. Downer, 49 

A. 2d 616, 159 Pa.Super. 626. 

Va.—Smith v. Commonwealth, 30 S. 

B, 2d 26, 182 Va. 685, 163 A.L.R 
1160. 


86. U.S.—Raffel v. U. S., 46 S.Ct. 
566. 271 U.S. 494, 70 L.Ed. 1054. 

U. S. v. Gates, C.A.N.T., 176 P.2d 
78. 

Ala.—^Lipscomb v. State, 29 So.2d 
145, 32 Ala.App. 623. 

Md.—Allen v. State. 89 A2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

Mich.—People v. Wright, 23 N.W.2d 
213, 316 Mich. 81—^People v. Wat¬ 
son. 12 N.W.2d 476, 307 Mich. 596, 
certiorari denied Watson v. People, 
66 S.Ct 81, 323 U.S. 749, 89 L.Ed. 
600, rehearing denied 65 S.Ct. 127, 
323 U.S. 815, 89 L.Bd. 648—People 

V. Crow, 8 N.W.2d 164, 304 Mich. 
629—^People v. McCrea, 6 N.W.2d 
489, 303 Mich. 213, certiorari de¬ 
nied McCrea v. People of State of 
Michigan, 63 S.Ct. 851, 318 U.S. 
783, 87 L.Ed. 1150. 

Mo.—State v. Graves, 182 S.W.2d 46, 
352 Mo. 1102. 

Ohio.—State v. Hollos, 65 N.E.2d 144, 
76 Ohio App. 621. 

Tex.—Lee v. State, 185 S.W.2d 978,’ 
148 Tex.Cr. 220. 

70 C.J. p 736 note 49. 
raUure to tell others 
Where accused voluntarily takes 
the stand, he may he asked whether 
he had ever told anyone before of 
the transaction with the same ex¬ 
planation as he testified to on the 
stand. 

Tex.—Lee v. State, 185 S.W.2d 978, 
148 Tex.Cr. 220. 

S7- Tex.—^Lee v. State, supra. 

88. Mich,—^People v. Wright, 23 N. 

W. 2d 213, 315 Mich. 81. 

Ohio.—State v. Hollos, 65 !N'.E.2d 144, 
76 Ohio App. 521. 

Tex.—^Lacy v. State, 128 S.W.2d 1165, 
137 Tex.Cr. 362, certiorari denied 
60 S.Ct. 87, 808 U.S. 551, 84 L.Bd. 
463. 

70 C.J. p 736 note 60. 

272 


98. Md-—Allen v. State, 39 A.2d 820, 
183 Md. 603, 171 A.L.R. 1138. 

1. Okl.—Williamson v. State, 77 P. 
2d 1193, 64 Okl.Cr. 94. 

Wash.—State v. Jeane, 213 P.2d 633, 
35 Wash.2d 423. 

70 C.J. p 736 note 61. 

2. S.C.—State v. Barwick, 71 S.E. 
838, 89 S.C. 153. 

3. Cal.—^People v. Zammora, 162 P. 
2d 180, 66 C.A2d 166. 

Idaho.—State v. Mundell, 168 P.2d 
818. 66 Idaho 297. 

NTeb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct 104, 352 U.S. 880, 1 
L.Ed.2d 81—Garcia v. State, 68 N. 
W.2d 151, 159 Neb. 571—Poston v. 
State, 119 N.W. 620, 83 Neb. 240. 
Okl.—Barnhart v. State, Cr„ 302 P. 
2d 793. 

70 C.J. p 736 note 53. 

Clxciimstaxices connected with crime 
Miss.—^Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Entire transaction 

Xj.s.—^U. S. V. Johnson. D.C.Pa., 76 P. 
Supp. 538. 

Cal.—^People v. Garrow, 278 P.2d 475, 
130 C.A.2d 75, certiorari denied 
Garrow v. State of Cal., 75 S.Ct. 
779. 349 U.S. 933, 99 L.Ed. 1263, 
rehearing denied 75 S.Ct. 892, 349 
U.S. 969, 99 L.Bd. 1290. 
finplied and express facts 

Defendant, on testifying to state of 
things contrary to, and inconsistent 
with, evidence of prosecution, thus 
Indirectly denying testimony against 
him, but without testifying express¬ 
ly with relation to same facts, can¬ 
not limit cross-examination to pre¬ 
cise facts concerning which he tes¬ 
tifies, and he be cross-examined 
with respect to facts or denials 
which are necessarily Implied from 
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nected therewith;^ and ordinarily he cannot avail 
himself of the objection that the evidence may in¬ 
criminate him.5 

Accused may not be cross-examined as to matters 
concerning which he was not allowed to testify,® or 
with respect to irrelevant issues.*^ Also incompetent 
evidence may not be introduced under the guise of 
cross-examination.® 

Accused who takes the stand in his own defense 
may be cross-examined with respect to whether he 
invoked his constitutional privilege against com¬ 
pulsory self-incrimination on a previous trial for 
the same offense,^ or in another proceeding,as be¬ 
fore the grand jury;ii but he may not be cross-ex¬ 
amined as to why he refused to be a witness when 
called by the prosecution and insisted on his con¬ 


stitutional rights.^* 

Matters affecting credibility. Accused or paity- 
defendant in a criminal proceeding who takes the 
stand in his owm behalf is not protected by Ws con¬ 
stitutional privilege against compulsory self-incnmi- 
nation from being cross-examined for the purpose 
of impeaching or testing his credibility.^® He may 
be cross-examined with respect to statements or 
evidence which he has given which tend to impeach 
or discredit him,14 and with respect to irrelevant 
and collateral issues in order to test his credibility.!^ 
Thus, under the general rule that a witness, as 
bearing on his credibility, may be asked whether he 
has been convicted of a crime, as discussed infra 
§ 515, accused on cross-examination may be ques¬ 
tioned, and must answer, with respect to prerious 
convictions for crime,!® and as to the nature of the 


testimony-in-chief as well as with re¬ 
spect to facts which he expressly 
states without violating statute 
against compelling him to be a wit¬ 
ness against himself. 

Cal.—People v. Zerillo, 228 P.2d 228, 
36 C.2d 222—People v. Teshara. 
76 P. 338, 141 C. 633. 

Not restricted to matters mentioned 
Statutory provision authorizing 
cross-examination of accused as to 
all matters about which he was ex¬ 
amined in chief does not confine 
cross-examination to a mere catego¬ 
rical review of matters, dates, or 
times mentioned in direct examina¬ 
tion, but permits the eliciting of any 
matter which may tend to overcome 
or qualify the effect of testimony 
given by him on direct examination. 
Cal.—People v. Zerillo, 223 P.2d 223, 
36 a2d 222. 

Produotion of checks used In pay¬ 
ment 

Where accused on direct examina¬ 
tion testified that he had paid for 
certain commodity by giving checks 
and on cross-examination admitted 
that the checks were in court, and 
cross-examiner called on accused for 
the production of the checks, the pro¬ 
duction of the checks was a proper 
part of his cross-examination and 
court properly required them to be 
produced. 

U.S.—Ziegler v, U. S., C.A.CaJ., 174 
P.2d 439, certiorari denied 70 S.Ct. 
68, 338 U.S. 822, 94 L-Bd. 499. 

4u Idaho.— State v. Mundell, 168 P. 
2d 818, 66 Idaho 297. 

5. Neb.—Grandsinger v. State, 78 
N.W.2d 632, 161 Neb. 419, certio¬ 
rari denied 77 S.Ct 104, 352 U.S. 
880, 1 Li.Bd.2d 81—Garcia v. State, 
68 N.W.2d 151, 159 Neb. 671— 
Poston V. State, 119 N.W. 520, 83 
Neb. 240. 

6. Va.—Enoch v. Commonwealth, 

126 S.B. 222, 141 Va. 411. 

70 C.J. p 736 note 64. 
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7. Mass.—^Jones v. Commonwealth, 
99 N.E.2d 456, 327 Mass. 491. 


8. S.D.—State v. Hoffman, 220 N.W. 
615, 63 S.D. 182. 

70 C.J. p 736 note 55. 

Goazoed ocofessloxL 

Cross-examination as to coerced 

confession and plea is improper. 

Xj.s.—^Bayless v. U. S., C.C.A.M 0 ., 150 
P.2d 236. 

9. U.S.—Pwaffel v. U. S., 46 S^Ct. 566. 
271 U.S. 494, 70 U.Ed. 1054. 

D.C.—^Peckham v. U. S., 210 P.2d 
693, 93 U.S.App.I>.C. 136. 

10. Mich.—People v. Garska, 6 N.W. 
2d 527, 303 Mich. 313. 

11. U.S.—U. S. V. Grunewald, C.A. 
NY., 233 F.2d 566, certiorari 
granted 77 S.Ct. 91, 352 U.S. 866, 
1 L.Bd.2d 74. 

DC.—Viereck v. U. S., 139 P.2d 847, 
*78 U.S.APP.P.C. 279. certiorari de¬ 
nied 64 S.Ct. 787, 321 U.S. 794. 88 
UEd. 1083. 

Mich.—^People v. McCrea, 6 N.W. 2d 
489. 303 Mich. 213, certiorari denied 
McCrea v. People of State of Mich¬ 
igan. 63 S.Ct. 851, 318 U.S. 783. 87 
L.BcL 1150. 

12- Cal.—^People v. Talle, 245 P.2d 
638, 111 C.A.2d 650. 


13. U.S.—^Haffel v. U. S., 46 S.Ct 
666, 271 U.S. 494, 70 L.Bd. 1054. 

U. S. V. Gates, C.A.N.Y., 176 P. 

_^People v. Richardson, 169 P.2d 

44 . 74 CA.2d 528. 

D.C.—Goode v. XT. S, 148 P.2d 877, 
80 U.S.APP.U.C. 67. 

Mich.—People v. Watson, 12 N.W.2d 
476, 307 Mich, 596, certiorari de¬ 
nied Watson V. People, 65 S.Ct 81 
323 U.S. 749, 89 U.Bd. 600. rehear¬ 
ing denied 65 S.Ct 127, 323 U.S. 
816, 89 Li.Ed. 648—People v. Crow, 
8 N.W.2d 164, 304 Mich. 529—^Peo¬ 
ple V. McCrea, 6 N.W.2d 489. 303 
Mich. 213, certiorari denied McCrea 

273 


V. People of State of Michigan, 63 
S.Ct 851, 318 U.S. 783. 87 UEd. 
1150. 

N.J.—State V. Nagy, 98 A-2d 613, 2i 
N.J. Super. 1. 

N.D.—State V. Hanson, 73 N.W.2d 
135. 

Ohio.—State v. Hollos, 66 N.B.2d 144, 
76 Ohio App. 521. 

Pa.—Commonwealth v. Plutto, Quar. 

Sess. 36 Luz.Lieg.Reg. 201. 

Tenn.—Brooks v. State, 213 S.W.2d 
7, 1S7 Tenn. 67, certiorari denied 
71 S.Ct. 21. 340 U.S. 837, 95 L.Ed. 
614. 

Accused in criminal action who takes 
stand in his own behalf subject to 
impeachment generally see infra § 
476. 

Statements of accused 
Where accused voluntarily took 
the witness stand in his own behalf, 
government had the privilege to 
question him with respect to any 
statements he had made that were 
pertinent to the Issues and to point 
out any inconsistencies between such 
statements and his testimony at the 
trial. 

XJ.S.—Claunch v. U. S., C.C.A.Tex., 
155 P.2d 261. 

14. Okl.—Williamson v. State, 77 P. 
2d 1193, 64 OkLCr. 94, 

Before coroner’s inquest 

In homicide prosecution, cross-ex¬ 
amination of defendant who took 
stand as to his testimony at coro¬ 
ner’s inquest before any charge bad 
been filed against him was not error. 
Okl.—Williamson v. State, supra. 

15. Utah.—State v. Thome, 117 P. 
58, 39 Utah 208. 


16. Cal.—^People v. Romer, 23 P.2d 
749, 218 C. 449. 

People V. Richardson, 169 P.2d 
44, 74 C.A.2d 628. 

D.C.—Goode v. U. S., 149 F.2d 377, 80 
U.S.APP.D.C. 67. 

Miss.— Dorroh v. State, 90 So.2d 
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prior offense,and as to previous acts of moral 
turpitude.^ ^ Where, however, a question relates to 
incriminating acts, or calls for evidence of an in¬ 
criminating character, separate and distinct from 
those on trial or testified to by him, he may claim 
the privilege and decline to answer it.^^ Where a 
witness, to affect credibility, may be asked if he 
had not committed a crime, as discussed infra § 
515, such question is privileged and accused may 
decline to answer it.2<^ Where accused has taken 
the stand in his own behalf, the prosecution may, in 
the discretion of the court, be allowed to recall him 
after he has closed his testimony and the state has 
closed except in rebuttal, for the purpose of laying 
a predicate to impeach him.^l 

§ 443. Codefendants, Persons Charged with 
Same Offense, and Accomplices 

a. In general 

b. Accomplices 

a. In (general 

In some Jurisdictions a codefendant or person charged 
with the same offense may not be called to the stand and 
compelled to become a witness, and in other jurisdic* 


98 C.J.S. 

tions he may be called, but under either view he may not 
be compelled to incriminate himself. 

In accordance with the general rule, discussed 
supra § 431, one who is jointly indicted or charged 
in a bill of information with accused may refuse 
to answer questions tending to be self-incriminat¬ 
ing.Where two are separately charged with a 
crime and on the preliminary examination of one 
the other is called as a witness on behalf of the 
prosecution, he may refuse to answer any question 
which would tend to incriminate him, on cross-ex¬ 
amination as well as on direct.^^ 

For defense. Where accused offers his codefend¬ 
ant as a witness, the latter may refuse to answer 
an 3 ' question that would incriminate himself.Un¬ 
der some authorities, where one codefendant is a 
competent witness on behalf of another, as discussed 
in Criminal Law § 799, the court is not authorized 
to compel one defendant, who objects to taking the 
stand, to become a witness at the demand of an- 
other,26 although tried separately.26 Other au¬ 
thorities, however, hold that a codefendant may be 
compelled to take the stand on behalf of another,27 
although he cannot be required to give self-incrimi¬ 
nating testimony.28 Where the evidence sought 


653~Marlowe v. State, 27 So.2d 
769. 

Okl.—Storer v. State, 180 P.2d 202, 
84 OkLCr. 176. 

Pa.—Commonwealth v. Eagon, 28 Pa. 
Dlst. & Co. 527. 

Commonw’ealth v. Plutto, Quar. 
Sess., 36 Luz.Lesr.Heir- 201. 

Tenn.—^Brooks v. State, 213 S.W.2d 
7, 187 Tenn. 67, certiorari denied 71 
S.Ct. 21, 340 U.S. 837, 96 L.Bd. 614. 
Wash.—State v. Wilson, 174 P.2d 653, 
126 Wash.2d 468. 

—State v. McMillion, 32 S.B, 
2d 626, 127 W.Va. 197—State v. 
Mullenax. 20 S.B. 2d 901, 124 W.Va. 
243 —State v. Friedman, 18 S.B.2d 
653, 124 W.Va. 4. 

70 C.J. p 737 note 58. 

Interrogation of accused who testi¬ 
fied in his own behalf as to pre¬ 
vious conviction of crime general¬ 
ly see infra § 515. 

Treregnislte 

In view of provision of Fifth 
Amendment to federal Constitution 
that no person shall be compelled in 
any criminal case to be a witness 
against himself, before accused may 
be examined as to prior convictions, 
he must first have offered himself as 
a witness. 

N.J.—State V. Nagy, 98 A.2d 613, 27 
N.J.Super. 1. 

Moral tnxpitade 

Accused W'ho testified in his own 
behalf may be interrogated concern¬ 
ing any former conviction of crime 


irrespective of whether prior offense 
involves moral turpitude. 

Okl.—Coslow V. State, 177 P.2d 518, 
83 OkLCr. 378. 

17. Miss.—^Marlowe v. State, 27 So. 
2d 769. 

18. Tenn.—Brooks v. State, 213 S. 
W.2d 7, 187 Tenn. 67, certiorari de¬ 
nied 71 S.Ct. 21, 340 U.S. 837, 95 L. 
Ed. 614. 

19. Utah.—State v. Thome, 117 P. 
68, 39 Utah 208. 

20 . Utah.—State v. Thome, supra. 
Tlolation of privilege held shown 

In murder prosecution, cross-ex¬ 
amination of accused as to commis¬ 
sion of other crimes violated his 
constitutional right not to be com¬ 
pelled to give evidence against him¬ 
self as to commission of crime. 

Ill.—^People V. Brewer, 189 N.B. 321, 
355 Ill. 348. 

21. Miss.—Autry v. State, 93 So.2d 
856. 

Okl.—Hamit v. State, 276 P. 361, 42 
OkLCr. 168. 

22. La.—State v. Gambino, 61 So.2d 
I 732, 221 La. 1039. 

70 C.J. p 737 note 64. 

Competency of codefendants as wit¬ 
nesses see Criminal Law §§ 799*- 
805. 

Testimony of codefendants: 

Generally see Criminal Law §§ 
786-816. 

Before grand Jury see Grand Juries 
9 42 b (3). 
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23. Idaho.—State v. Bond, 86 P. 43, 
12 Idaho 424. 

N.Y.—People v. Giallarenzi, 268 N.T. 
S. 488, 150 Misc. 11. 

24. Okl.—^Anderson v. State, 126 P. 
840, 8 Okl.Cr. 90. Ann.Cas.l914C 
314. 

26. U.S.—U. S. V. Housing Founda¬ 
tion of America, C.A.Pa., 176 F.2d 
665. 

Md.—Taylor v. State, 49 A.2d 787. 
187 Md. 306. 

N.J.—State V. Edelman, 88 A.2d 616, 
19 N.J.Super. 350. 

Okl.—Isom V. State, 26 P.2d 952, 65 
OkLCr. 173. 

70 C.J. p 737 note 70. 

26. Idaho.—State v. Fox, 16 P.2d 
663, 52 Idaho 474. 

Okl.—Simpson v. State, 266 P. 783, 
40 OkLCr. 68. 

Inaulry as to inoximliiatiiig matter 
On refusal of codefendant to tes¬ 
tify for defendant on ground that 
testimony might tend to Incriminate 
the witness, mere statement by de¬ 
fendant’s attorney that no incrimi¬ 
nating questions would be asked was 
insufficient to show error in sustain¬ 
ing codefendant's privilege. 

Miss.—^Boyd v. State, 32 So.2d 462, 
202 Miss. 509. 

27. La.—State v. Gambino, 61 So.2d 
I 732, 221 La. 1039. 

70 C.J. p 737 note 72. 

2& La.—State v. Gambino, supra. 

I 70 C.J. p 737 note 78. 
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from codefendant would serve to incriminate him, 
not only of the offense charged but of another and 
distinct offense, the court, in the exercise of a wide 
discretion, in order to protect the rights of co¬ 
defendant, may properly refuse to require him to 
become a witness.^^ 

For prosecution. In some jurisdictions one in¬ 
dicted for the same offense as accused,^® or jointly 
charged with, but tried separately from, accused, 
may refuse to testify when called as a witness for 
the state. In other jurisdictions a witness separately 
charged or informed against for the same offense,^- 
or who, although indicted with accused, is given a 
separate trial^s may be called as a witness and ques¬ 
tioned, although he may refuse to answer questions 
on the ground that they will incriminate him. 

The state may compel the testimony of a code¬ 
fendant when he is given immunity by the con¬ 
stitution of the state as to matters concerning which 
he testifies.^4 A statute providing that, when two 
or more persons are jointly concerned in the com¬ 
mission of any crime, either may be sworn as a 
witness, but that his testimony shall not be used 
against him, has been held not applicable to joint 
trials, and a person, tried jointly with others, can¬ 
not be compelled to testify, although the jury are 
instructed that his testimony cannot be considered 
against him.35 Under a statute, providing that the 
order of discharge shall be a bar to another prose¬ 
cution for the same offense, a codefendant may be 
compelled to testify where the indictment against 
him is dismissed for that purpose.36 Although the 
order of discharge, authorized by statute, would 
constitute a bar to another prosecution for the same 
offense, a person cannot be required to testify 
against a codefendant where such testimony might 
tend to show the witness guilty of another crirno.^*^ 
Where the district attorney, with the consent of the 
district court, may enter into a binding agreement 


WITNESSES §§ 443-444 

not to prosecute the witness, as discussed supra § 
439, the district attorney, in order to compel a 
codefendant to testify, in addition to dismissing the 
indictment, must enter into a binding agreement not 
to prosecute him.^S WTiere one of several joint 
defendants was called as a witness for the state, 
an instruction by the court as to his constitutional 
privilege not to incriminate himself is proper and 
does not deprive an accused of his right of cross- 
examination.SS 

b. Accomplices 

In the absence of a statute providing otherwise, an 
accomplice of the accused cannot be compelled to be¬ 
come a witness for the prosecution. 

WTiere an accomplice is unwilling to testify by 
reason of a fear of incriminating himself, he cannot 
be forced to become a witness for the prosecution,^® 
unless by virtue of a statute compelling such person 
to testify,and providing that the testimony so 
given shall not be used against him in a prosecution 
for the same offense nor is it proper for the 
prosecution to put such a person on the stand as a 
witness and wring from him a refusal to testify 
on the ground of privilege.'*^ An accomplice testify¬ 
ing for the prosecution cannot refuse to answer on 
cross-examination questions concerning the crime 
with which accused is charged, on the ground that 
his testimony might tend to incriminate himself, 
but he cannot be required to give incriminating 
testimony as to other crimes.*^® 

§ 444. Answers Tending to Subject Witness 
to Penalty or Forfeiture 

A person may not be compelled to testify in an ac¬ 
tion against him for a penalty or to answer any ques¬ 
tion as a witness which would subject him to a penalty 
or forfeiture, where the penalty or forfeiture is imposed 
as a vindication of the public justice of the state. 

In general, both at common law and under a con¬ 
stitutional provision against compulsory self-incrim- 


29. N.C.--State v. Medley. 100 S.E. 
691, 178 N.C. 710. 

30 . Okl.—Isom V. State, 26 P.2d 952, 
55 Okl.Cr. 173. 

Tex.—Wyres v. State, 166 S.W. 1160, 
74 Tex.Cr. 28. 

31. Cal.—People v. Barnnovtch, 117 
P. 672, 16 C.A. 427. 

33 , vt.— State V. Nelson, 99 A. 881, 
91 Vt. 168. 

33. Kan.—State v. Addingrton, 147 
P.2d 367, 168 Ii:an. 276. 

N.T.—^People V. Colbum, 147 N.T.S. 
689, 162 App.Div. 661. 31 N.T.Cr. 
202 . 

34. Okl.—^Brown v. State, 132 P. 369, 
9 OkLCr. 882. 


35. Ark.—^Blumensteil v. State, 230 
S.W. 262, 148 Ark. 421. 

70 C.J. p 737 note 79. 

33. Ind.—Baker v. State, 67 Ind. 265. 

37. Cal.—People v. Dillon, 229 P. 
974, 68 C.A 457. 

Ind.—Overman v. State, 143 N.E. 
604, 194 Ind. 483. 

38. Tex.—Streiglit v. State, 138 S. 
W. 742, 62 Tex.Cr. 453. 

70 C.J. p 737 note 82. 

39. Ga.—Tate v. State, 152 S.E. 609, 
41 Ga.App. 300. 

40. Tex.—Garland v. State, 104 S.W. 
898, 61 Tex.Cr. 643. 

Competency of accomplices as wit¬ 
nesses see Criminal Law §§ 799~ 
806. 


Testimony of accomplices see Crim¬ 
inal Law §§ 786-815. 

4L Ark.—State v. Quarles, 13 Ark. 
307. 

70 C.J. p 738 note 86. 

42. Ark.—State v. Quarles, supra. 

43. Tex.—Garland v. State, 104 S. 
W. 898, 61 Tex.Cr. 643. 

70 C.J. p 738 note 88. 

44 Mich.—^People v. Koukol, 247 N. 

W. 738, 262 Mich. 629. 

70 C.J. p 738 note 89. 

Waiver of privilege generally see in¬ 
fra § 456. 

45. Neh.—^Neal v. State, 176 N.W. 

669, 104 Neh. 56. 

70 aj. p 738 note 90. 
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ination, a person may not be compelled to answer 
any question as a witness which would subject him 
to a penalty or forfeiture,^® or testify in an action 
against him for a penalty.'^'^ 

The privilege applies where the penalty or for¬ 
feiture is recoverable, or is imposed, in vindication 
of the public justice of the state,48 as a statutory 
fine or penalty,4® or a fine or penalty for violation 
of a municipal ordinance,®® even though the action 
or proceeding for its enforcement is not brought in 
a criminal court but is prosecuted through the modes 
of procedure applicable to an ordinary civil rem¬ 
edy.®^ 

The pri^dlege also applies where the testimony or 
answer of the witness would tend to subject him 
to a fine,®2 or to a forfeiture or confiscation of 
land,®^ or of his estate or interest.®^ It has been 
held applicable to an action to recover a penalty 


for the importation of foreign contract labor,®® or 
to recover a penalty for failure to file returns under 
a municipal income tax ordinance,®® and to the lia¬ 
bility of a road commissioner for neglect of duty,®*^ 
and that of a person issuing small bills for the 
purpose of passing as a circulating medium.®® 

The privilege has also been held to apply to the 
liability of a county officer to removal from of¬ 
fice,®® but other and later authority has held that 
it does not apply to liability of a witness to re¬ 
moval from public office or employment.®® It has 
been held not applicable where disclosure would 
expose the witness to a forfeiture only.®^ 

A witness cannot make the claim of privilege 
where the result of admissions will be only to im¬ 
pose a penalty provided as a redress for a private 
grievance or protection of private rights, and not 
as a punishment for a public wrong,®2 regardless of 


46- Fla.—state ex rel. Mitchell v. 

Kelly, 71 So.2d 887. 

N.Y.—June Fabrics v. Teri Sue Fash¬ 
ions, 81 N.T.S.2d 877. 194 Mlsc. 267. 
70 C.J. p 738 note 93. 

Declaratory of cojxancai law 

Statute providing that no witness 
shall be compelled to answer any 
question If the answer will expose 
to a penalty is merely declara¬ 
tory of the common law. 

N.J.—In re Vince, 67 A.2d 141, 2 
N.J. 443. 

Pablio policy 

Privilege of not answering a ques¬ 
tion that will expose witness to a 
penalty Is a matter of state public 
policy and is not required by the 
Fourteenth Amendment. 

N.J.—^In re Vince, supra. 

Treble damages for violation of price 
control act 

(1) Action by Price Administrator 
for treble damages for violation of 
Emergency Price Control Act has 
been held a criminal case within the 
guaranty against compulsory self- 
incriminatlon by accused. 

U.S.—^Bowles V. Trowbridge, D.C.Cal., 
60 F.Supp. 48. 

(2) Other cases, however, have 
held an action for treble damages 
under the Emergency Price Control 
Act not a criminal case within the 
guaranty against compulsory self-in- 
crlminatlon by accused. 

U.S.—Crary v. Porter, C.C.A.Ark., 157 
P.2d 410, followed in Crawford v. 
Porter, 157 F.2d 677. 

Bowles V. Seitz, D.CTenn., 62 F. 
Supp. 773—^Bowles v. Berard, D.C. 
Wis., 57 F.Supp. 94—Bowles v. 
Chew, D.aCal., 53 F.Supp. 787. 

47. U.S.—^Bowles v. Trowbridge, D. 
C.Cal., 60 F.Supp. 48. 

48 . XJ.S.—Bowles V. Seitz, D.C.Tenn., 
62 F.Supp. 773—^Bowles v. Trow¬ 
bridge, D.aCal., 60 F.Supp. 48. 


Pa.—In re Impounding Safe Deposit 
Box & Contents, Quar.Seas., 6 Sch. 
Keg. 9. 

Statutory exemption in proceeding 
before interstate commerce com¬ 
mission see Commerce § 145. 

49. Pa.—City of Philadelphia v. 

Cline, 44 A.2d 610, 158 Pa.Super. 
179, certiorari denied 66 S.Ct 1120, 
328 U.S. 848, 90 D.Bd. 1621. 

50. Pa.—City of Philadelphia v. 

Cline, supra. 

51. Pa,—City of Philadelphia v. 

Cline, supra. 

52. N.T.—^June Fabrics v. Teri Sue 

Fashions, 81 N.Y.S.2d 877, 194 

Misc, 267. 

53- N.T.—June Fabrics v. Teri Sue 
Fashions, supra. 

54. N.T.—Henry v. Salina Bank, 1 

N.T. 83, 3 Den, 693, How.A.Cas. 

178, 4 How.Pr. 183. 

Forfeiture of debt 

Privilege of the witness not to an¬ 
swer has been held authorized by the 
statutory liability of the teller of I 
a hank to forfeiture of the debt for 
the forbidden discounting of a note. 
N.T,—Henry v, Salina Bank, supra. 
Waiver of interest In estate 

In proceeding to determine right 
’ of testator's widow to elect to take 
I her intestate share against the will, 
widow could be called to witness 
stand and asked if she signed a sep¬ 
aration agreement, during testator’s 
lifetime, containing waiver of all 
rights in his estate. 

N.T.—^In re Howland's Will, 125 N. 
T.S.2d 234, reversed on other 
grounds 132 N.T,S.2d 451, 284 App. 
Div. 306. 

55. U.S.—Lees v. U. S., Pa., 14 S.Ct 
163, 150 U.S. 476, 87 L.Ed. 1150. 

56. Pa.—City of Philadelphia v. 
Cline, 44 A.2d 610. 168 Pa.Super. 
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179, certiorari denied 66 S.Ct. 1120, 
328 U.S. 848, 90 L..Ed. 1621. 

57. Ga.—Bryan v. State, 40 Ga. 688. 
Liability of highway officers for pen¬ 
alty see Highways § 172. 

58. Ind.—^Lister v. Boker, 6 Blackf. 
439. 

59. N.T.—^In re Dickinson, 68 How. 
Pr. 260. 

Removal of officers generally see Of¬ 
ficers §S 59-71. 

ea U.S.—Pfitzinger v. U. S. Civil 
Service Commission, D.C.N.J., 96 F. 
Supp. 1, affirmed, C.A., 192 F.2d 
934. 

N.T.—Application of Delehanty, 116 
N.T.S.2d 614, 280 App.Div. 642, af¬ 
firmed 108 N.B.2d 46, 804 N.T. 725, 
727. 

Tenure 

School teacher’s tenure right is not 
a property right or part of his es¬ 
tate and his dismissal does not re¬ 
sult in a “forfeiture,” within the 
meaning of statute providing that 
persons need not testify against 
themselves in actions for forfeitures. 
N.J.—^Laba v. Board of Ed. of New¬ 
ark, 129 A.2d 273. 23 N.J. 364. 

6 L N.T.—^In re Kouss, 116 N.E. 782, 
221 N.T. 81, reargument denied and 
amendment of remittitur granted 
117 N.B. 1083, 221 N.T. 667, cer¬ 
tiorari denied 38 S.Ct 332, 246 U. 
S. 661, 62 L.Ed. 927. 

6SL U.S.—^Bowes v. Seitz, D.C.Tenn., 
62 F.Supp. 773. 

N.T.—Application of Delehanty, 115 
N.T.S.2d 610, 202 Misc. 40, affirmed 
115 N.T.S.2d 614, 280 App.Div. 642, 
affirmed 108 N.E.2d 46, two cases, 
304 N.T. 726, 727. 

Pa.—^In re Impounding Safe Deposit 
Box & Contents, Quar.Sess., 5 Sch. 
Reg. 9. • 

70 C.J. p 738 notes 99, 4 . 
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the severity of the penalty which may be imposed.®^ 
Also, the privilege does not apply where the testi¬ 
mony or answers of the witness will not subject him 
to any legal penalty.®^ 

A statute which provides that a witness shall not 
be compelled to answer if his answer will expose 
him to a penalty or forfeiture does not apply to one 
who is not liable to the penalty involved.®^ WTiere 
the witness is liable to both a criminal prosecution 
and the imposition of a penalty or forfeiture, al¬ 
though by statute it is provided that his testimony 
may not be used against him in a criminal prosecu¬ 
tion, he may still avail himself of his privilege not 
to testify where his testimony would expose him to 
the imposition of a penalty or forfeiture.®® How¬ 
ever, a constitutional provision which prohibits com¬ 
pulsory self-incrimination as to criminal acts does 
not prevent the legislature from withdrawing any 
statutory or common-law right to remain silent as 
to noncriminal acts for which penalties may be im¬ 
posed.®*^ 

Scope and extent of privilege, A witness may not 
only object to testifying to the main fact which 
would subject him to a penalty or forfeiture, but 
may also refuse to disclose any one of a series of 
facts which together would expose him to such 
penalty or forfeiture.®® 

Answering interrogatories. Under a statute pro¬ 
viding that a party is bound to answer all pertinent 


interrogatories, unless by the answer he subjects 
himself to a criminal prosecution, a party cannot 
claim the privilege of refusing to answer because 
he would subject himself to a penalty in a civil 
action.®® 

§ 445. Answers Tending to Degrade Witness 

As a general rule, a witness may not refuse to an¬ 
swer on the sole ground that his answer will degrade or 
disgrace him, where it concerns a matter material or 
relevant to the issues. 

Although it has been asserted in a number of cases 
that a witness may refuse to give answers disgrac¬ 
ing him or exposing him to infamy,^® the general 
rule is that, unless excused by statute,^^ -witness will 
not be excused from answering a question on the 
sole ground that his answer will disgrace him, sub¬ 
ject to infamy, or bring him into disrepute,where 
it concerns a matter material or relevant to the is- 
sues,7® or he does not have an absolute right to 
refuse to answer.^^ Except \rhere required to do 
so under cross-examination for the purpose of im¬ 
peachment, as discussed infra § 515, a witness is 
not bound to answer a question as to a collateral, 
irrelevant, or immaterial matter, if his answer will 
disgrace him or bring him into disrepute.*^® 

Where the only purpose of a question as to a 
collateral, immaterial, or irrelevant matter is to 
degrade the witness, under the guise of affecting his 
credibility, as where, if answered in the affirmative, 


63. N.T.—^Application of Delehanty, 

116 ]Sr.T.S.2d 610, 202 Misc. 40, af¬ 
firmed 115 N.Y.S.2d 614, 280 App. 
Div. 642, affirmed 108 N.B.2d 46 
two cases. 304 N.Y. 726, 727. 

64. N.Y.—June Fabrics v. Teri Sue 
Fashions, 81 N.Y.S.2d 877, 194 
Misc. 267. 

65. N.J.—In re Vince, 67 A.2d 141, | 
2 N.J. 443. 

68 . N.Y.—In re Dickinson, 68 How. 
Pr. 260. 

"'Civil contempt" see Contempt § 6. 

67. N.Y.—In re Rouss, 116 N.E. 782, 
221 N.Y. 81, reargument denied and 
amendment of remittitur granted 

117 N.B. 1083, 221 N.Y. 667, cer¬ 
tiorari denied 38 S.Ct. 332, 246 U.S. 
661. 62 L.Bd. 927. 

Application of Grand Jury of 
Kings County, 110 N.Y.S.2d 632, 
279 App.Dlv. 916, affirmed 106 N.B. 
2d 63, 303 N.Y. 983. 

68 . N.Y.—Henry v. Sallna Bank, 1 
N.Y. 83, 8 Den. 698, How.A.Cas. 
173, 4 How.Pr. 183. 

69. Ala.—Ex parte Pepper, 64 So. 
112, 186 Ala. 284. 

70 C.J. p 740 note 22. 

70. Cal.—Ex parte Blache, 105 P.2d 
685, 40 CA.2d 687. 

Pa.—Commonwealth v. McQrew, O. 


& T., 37 Erie Co. 139, affirmed 100 
A2d 467, 376 Pa. 618. 

70 C.J. p 740 note 36. 
Cross-examination as to immoral 
acts or tending to disgrace or de¬ 
grade witness for purpose of im¬ 
peachment see infra 9 615. 

Insulting questions see supra § 345. 

71. Iowa—State v. Brown, 253 N.W. 
836, 218 Iowa 166. 

70 C.J. p 740 note 37. 

72. U.S.—^U. S. V. Orman, CA.N.J., 
207 F.2d 148. 

U. S. V. Thomas, D.C.Ky., 49 F. 
Supp. 547. 

Del.—Carey v. Bryan and Hollins, 105 
A.2d 201, 9 Terry 396. 

Fla.—State ex reL MitcheU v. KeUy, 
71 So.2d 887. 

N.J.—State V. Pontery, 117 A.2d 473, 
19 N.J. 457. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

70 C.J. p 740 note 38. 

Kistoxy of rale diseniHiea 
N.J.—In re Vince, 67 A.2d 141, 2 N. 
J. 443. 

Absence of pro-vision as indica-fcing 
ststntoxy intent 

Failure of the legislature to in¬ 
clude in statute privilege against giv¬ 
ing answer that would disgrace or 
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degrade the witness indicates an in¬ 
tent to disallow such pri-vUege, and 
no such privilege exists under the 
rule of expressio unius est exclusio 
alterius. 

N.J.—^In re Vince, supra. 

73 . U.S.—U. S. V. Orman, C.A.N.J., 
207 P.2d 148. 

Del.—Carey v. Bryan and Rollins, 103 
A2d 201. 9 Terry 395. 

N.J.—In re Vince, 67 A.2d 141, 2 N. 
J. 443. 

Utah.—In re Sadlelr, 85 P.2d 810, 97 
Utah 291, reheard Ex parte Sad- 
leir. 94 P.2d 161, 97 Utah 313— 
State V. Hougensen, 64 P.2d 229, 91 
Utah 851. 

70 C.J. p 741 note 89. 

74. W.Va.—State v. Lucas, 40 S.B.2d 
817, 129 W.Va. 324—State v. Crum- 
mit, 13 S.B.2d 757, 128 W.Va. 86— 
State V. De Board, 194 S.B. 349, 119 
W.Va. 396—State v. Pusey, 188 S. 
B. 745, 118 W.Va. 96. 

Discretion of trial court to compel 
witness to answer question tend¬ 
ing to disgrace or degrade him see 
infra 9 464. 

75. Wash.—Walters v. Seattle etc., 
R. Co.. 93 P. 419, 48 Wash. 288, 24 
L.R.A,N.S.. 788. 

70 C.J. P 741 note 41. 
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the jury would not be justified in discrediting the 
witness* evidence as to the facts material to the is¬ 
sue, the witness need not answerJ^ Under statutes 
providing that a witness need not answer if the an¬ 
swer will degrade him, unless relative to the very 
fact in issue, or to a fact from which the fact in 
issue would be presumed, a witness must testify to a 
degrading fact in issue if a particular question is 
pertinent and otherwise competent, the fact that it 
may tend to prejudice the witness before the jury is 
no ground for its exclusion;*^8 but a witness, it has 
been held, may not be required to testify to an 
offense not in issue.*^® A constitutional provision 
that no person shall be compelled in a criminal case 
to give evidence against himself has no application 
to testimony disgracing a witness or subjecting him 
to embarrassment or opprobrium.^® Such a pro¬ 
vision is not intended to shield the witness from the 
disgrace attached to exposure of his crime, but only 
from the disclosure of evidence that may be used 
to convict him of a criminal offense.®^ 

Answer tending to render witness ridiculous. A 
witness will not be excused from answering a ques¬ 
tion relevant to the issues on the sole ground that 
his answer will tend to render him ridiculous.®^ 


§ 446. Answers Tending to Subject Witness 
to Civil Action or Pecuniary Loss 

a. In general 

b. Trade secrets 

a. In General 

A witness is not privileged to refuse to answer on 
the ground that his answer might expose him to a civil 
action or pecuniary loss. 

A constitutional provision against compulsory 
self-incrimination or that no person is required to 
furnish evidence against himself relates to criminal 
proceedings only,®® and not to a civil action,®^ or 
to evidence®^ that may be used against the wit¬ 
ness®® in such action, or to questions of property®*^ 
or business.®® Hence, although in a number of 
early cases it was held that a witness is not obliged 
to answer any question that would tend to charge 
him with a debt or subject him to pecuniary loss,®® 
the rule seems to be settled that a witness cannot re¬ 
fuse to testify because his answ’er might expose 
him to a civil action or liability,®® furnish evidence 
against him in such action,®^ or adversely affect his 
pecuniary interest or subject him to pecuniary loss,®® 
as by tending to establish a debt,®® enforce a tax 
liability,®^ or injure witness in his business.®® 


76. N.T.—Third Great Western 

Turnpike Road Co. v. LiOomis, S2 
N.T, 127. 

70 C.J. p 741 note 42. 

Disoxetion of court 

Questions only object of which is 
to call for answers affecting: credi¬ 
bility of witness, and which do not 
tend to subject such witness to pun¬ 
ishment for felony, are permissible, 
in absence of witness* exercise of his 
statutory privilegre, over general ob¬ 
jection as to their relevancy or com¬ 
petency, in sound discretion of court, 
to be exercised in view of varying 
circumstances of each particular 
case, and not limited by Intrinsic and 
immediate considerations arising out 
of cross-examination. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

77. Cal.—Clark v. Reese, 36 C. 89. 

70 C.J. p 741 note 44. 

78. Mont.—Lukert v. Eldridge, 189 
P. 999, 49 Mont. 46. 

79. Mont.—State v. Rogers, 77 P. 
293, 31 Mont 1. 

70 C.J. p 741 note 46. 

80. U.S.—^Brown v. Walker, Pa.., 16 
S.Ct 644, 161 U.S. 591, 40 L.Bd. 819. 

70 C.J. P 741 note 47. 

81. U.S.—Smith V. U. S., N.T., 69 
S.Ct 1000, 337 U.S. 137, 93 L.Bd. 
1264. 

70 C.J. p 729 note 86. 

83. N.C.—Lassiter v. PhilUps, 70 N. 
C 462. 


83. U.S.—^Hope v. Bums, D.C.Ky., 6 
P.R.D. 666. 

N.H.—Wood V. Weld, 1 Smith 367. 

84. U.S.—Tucker v. Hubner, D.C. 
Cal., 129 P.Supp. 110. 

70 C.J. p 742 note 61. 

85. Ky.—Cooper v. Keyes, 54 S.W.2d 
933, 246 Ky. 268. 

Mass.—Keith v. Woombell, 25 Mass. 

211 . 

86 . S.D.—State v. Hall, 238 N.W. 
302, 59 S.D. 98. 

87. Mass.—^DevoU v. Brownell, 22 
Mass. 447. 

88 . Ky.—Gordon v. Tracy, 238 S.W. 
395, 194 Ky. 166. 

89. NT.C.—Gee v. Warwick & Co., 8 
ISr.C. 358. 

70 C.J. p 742 note 53. 

Competency of parties and persons 
interested in event see supra §§ 
120-131. 

Penalty as redress for private griev¬ 
ance see supra § 444. 

90. U.S.—Tucker v. Hubner, D.C. 
Cal., 129 P.Supp. 110. 

Hope V. Bums, P.C.Ky., 6 P.R.D. 
556. 

Fla.—State ex rel. Mitchell v. Kel¬ 
ly, 71 So.2d 887. 

70 C.J. p 742 note 64. 

91. S.D.—State v. Hall, 238 N.W. 
302, 59 S.D. 98. 

70 C.J. p 742 note 55. 
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IThdisclosed effect on another pro* 
ceedlng 

Mother, who on advice of counsel, 
refused to explain to court, in fa¬ 
ther's proceeding against her for neg¬ 
lect of children, her alleged action in 
taking children out of house without 
father knowing of their whereabouts, 
was not justified in such refusal on 
grround that answers to questions 
would have some undisclosed effect 
on her pending annulment action on 
grround of father’s fraud in inducing 
the marriage, in view of absence of 
relevance of action for premarital 
fraud to such explanation if given. 
N.Y.—In re Laska, 158 N.Y.S.2d 63,. 
3 A.D.2d 638. 

92. Mass.—Ross v. Crane, 195 N.E. 
884, 291 Mass. 28. 

70 C.J. p 742 note 56. 

93. Mass.—^Bull v. Loveland, 1(V 
Pick. 9. 

N.H.—^Boston, etc., R. Co. v. State,. 
77 A. 996, 76 N.H. 513, 31 L.R.A., 
N.S., 639, Ann.Cas.l912A 382. 

94. U.S.—^Helvering v. Mitchell, 68* 
S.Ct. 630, 303 U.S. 391, 82 L.Bd. 
917. 

Tucker v. Hubner, D.C.Cal., 129 
P.Supp. 110. 

95. Ky.—Gordon v. Tracy, 238 S.W* 
395, 194 Ky. 166. 

70 C.J. p 742 note 58. 
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b. Trade Secrets 

A witness has a qualified, but not an absolute* priv¬ 
ilege of refusing to disciose a trade secret where dis¬ 
closure will depreciate Its value. 

If disclosure will depreciate its value, a witness 
has a qualified, but not an absolute, pri\41ege of re¬ 
fusing to disclose a trade secret; he should not be 
compelled to disclose such secret where to do so is 
not essential to the ends of justice,^® as where the 
testimony sought is irrelevant or otherwise immate¬ 
rial,^'^ or is sought in a proceeding to restrain the 
disclosure of the secrets involved.^8 Where, how¬ 
ever, a trade secret is relative to an issue and dis¬ 
closure essential to a correct determination, a wit¬ 
ness is not privileged to refuse to disclose it.^^ 
Such qualified privilege does not extend to matters 
which are not trade secrets, such as the amount of 
stock in trade of a corporation,^ or the names of 
the sellers from whom a dealer who is suing a 
manufacturer under an anti-trust act obtains its 
products.^ Where the secret is useful only in un¬ 
lawful or fraudulent transactions, its disclosure is 
not privileged.^ 


WITNESSES §§ 446-447 

§ 447. Physical Examination 

The privilege of an accused not to testify, or the 
prfviiege against compufsory seif-incrimination, is not 
violated by the compulsory physical or mental examina¬ 
tion of the accused. 

It is generally held that the privilege of accused 
not to testify, or the privilege against compulsory 
self-incrimination, is not violated by the compulsory 
and imposed examination and use in evidence of ac¬ 
cused’s body or secretions thereof and their chem¬ 
ical analj'sis,^ and that it has no application to such 
physical, evidential circumstances as may exist on 
accused’s body or about his person.® There is, how¬ 
ever, a diversity of judicial opinion with respect to 
the extent an accused may be subjected to a com¬ 
pulsory physical or mental examination or to the 
observ'ation or exposure of his person to jurors or 
witnesses without it constituting a violation of his 
pri\filege not to be a witness, or against compulsory 
self-incrimination.® In some jurisdictions his privi¬ 
lege is held violated by requiring him to perform 
some affirmative act which might aid in establishing 
his guilt.'^ 


96. Pa.—^Huessener v. Pishel & 
Marks Co., 127 A. 139, 281 Pa. 635. 

70 C.J. p 743 note 68. 

Trade secret defined see Injunctions 
§ 148, Secret 79 C.J.S. p 935 note 
12—p 936 note 84. 

Trade secrets held within, privilesre 

(1) Secret process for making 
steel. 

N.J.—Taylor Iron, etc,, Co. v. Nich¬ 
ols, Ch., 65 A. 695. 

(2) Other trade secrets see 70 C. 
J. p 743 note 68 [c]. 

97. U.S.—Crocker-Wheeler Co. v. 
Bullock, C.C.Ohio, 134 F. 241. 

98. N.J.—^Taylor Iron & Steel Co. v. 
Nichols. Ch., 66 A. 695. 

Disclosure to eaqpert witness during 
taking of testimony 
U.S.—B. I. Du Pont De Nemours 
Powder Co. v, M asla n d, Pa., 27 S. 
Ct. 576. 244 U.S. 100, 61 L.Ed. 
10X6. 

On cross-examination of compl ai n an t 
or complainant’s witnesses 
N.J.—Taylor Iron & Steel Co. v. 
Nichols. Ch.. 65 A 696. 

99 . Mass.—Gossman v. Bosenberg, 
129 N.E. 424, 237 Mass. 122. 

70 C.J. P 743 note 70. 

1 . N.H.—Boston, etc., R. Co. v. 
State, 77 A. 996, 76 N.H. 613, 31 
L.R.A.,N.S., 639, Ann.Cas.l912A 382. 

70 C.J. P 743 note 72. 

2 . Ohio.—Jones v. Goode, 28 Ohio 
Clr.Ct. 476. 

70 C.J. p 743 note 73. 


3. U.S.—^In re Park, C.C.Ohio, 138 i 

F. 421. I 

4. D.C.—U. S. V. Nesmith, D.C., 121 j 

F.Supp. 758. . I 

Cal.—^People v. One 1941 Mercury Se¬ 
dan, 168 P.2d 443, 74 C.A2d 199. | 

Md,—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 ADR. 1138. , 

Competency of evidence resulting 
from: 

Physical or mental examination of 
accused see Criminal Law § 651. 
Exposing person of accused to ju¬ 
rors or witnesses see Criminal 
Law § 652. 

Making or comparison of footprints 
see Criminal Law § 653. 
Fingerprinting, comparison of 
handwriting, and use of photo¬ 
graph of accused see Criminal 
Law $ 666. 

Disclosure by physician of result of 
physical examination of patient 
see supra §§ 293-301. 

Physical examination of; 

Insured in action on policy see 
Insurance | 1363. 

Party In suit for annulment of 
marriage see Marriage § 61. 
Plaintiff in action for personal in¬ 
juries; 

Generally see Damages § 174. 

At trial see Evidence § 610, Trial 
§ 46 b. 

Plaintiff in libel and slander suit 
see Libel and Slander § 221. 
Prosecutrix in prosecution for rape 
see Rape § 80. 
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Dyeing accused’s hair 
Alleged forcible dyeing of ac¬ 
cused’s hair by police oiBcer during 
period of Illegal detention, and pres¬ 
entation of accused thereafter to 
witnesses for purposes of identifica¬ 
tion was not self-incrimination. 
D.C.—Smith V. U. S., 187 P.2d 192. 
88 U.S,App.D.C. 80, certiorari de¬ 
nied 71 S.Ct 792, 341 U.S. 927, 95 
L.Ed. 1358. 

6. N.C.—State v. Rogers, 64 S.E.2d 
572, 233 N.C. 390, 28 A.L.R.2d 1104. 

6. Md.—^Allen v. State, 39 A.2d 820, 
183 Md. 603, 171 AL.R 1138. 

7. Md.—^Allen v. State, supra. 
Constitutional guaranty against 

compulsory incrimination held vio¬ 
lated by compelling accused to try 
on a hat which had been found at 
scene of crime and which, conced- 
edly, had been worn by the culprit, 
for purpose of attempting to prove 
accused’s ownership of the hat. 

Md.—^Allen v. State, supra. 

Constitutional guaranty against 
compulsory incrimination held not 
violated because accused charged 
with murder was instructed while 
on witness stand by state’s attorney 
to demonstrate position in which ac¬ 
cused was at moment shot was fired, 
where demonstration with rifle mere¬ 
ly gave accused opportunity to ex¬ 
plain and reconcile his defenses of 
accident and self-defense and ac¬ 
cused did not object. 

Md,—Olewiler v. Brady, 44 A2d 807, 
185 Md. 341. 



§ 448 WITNESSES 

§ 448. Production of Books and Papers 

The compulsory production of books 
a witness Is governed by the same PJ'fJP'** “ 
aovernlnfl the giving of testimony, and hence a witness 
cannot be compelled to produce private books and papers 
of his which may tend to Incriminate him. 

There is authority that no difference in principle 
exists between compelling a witness to produce a 
document or paper in his possession, where the party 
railing for such production has a right to the use 
thereof, and compelling a tvitness to give testi¬ 
mony, when the facts lie in the knowledge of the 
witness.* Hence, although the right of a person 
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to his private books and papers is not to be violated 
except where the power to do so clearly appears, 
a witness may be compelled to produce books or 
papers in his possession or control, unless he has a 
lawful or reasonable excuse for refusing. 

The privilege i^ainst self-incrimination, discussed 
supra §§ 431-443 extends, in some jurisdictions un¬ 
der statutes expressly so providing, to the produc¬ 
tion of books and papers, and hence a witness can¬ 
not be compelled to produce books or papers of his 
which may have the effect of incriminating him.“ 
This rule against compelling a witness to produce 


8. Ohio.— Corpus Juris quoted in In 
re Renee. 110 N.E.2d 795, 799, 159 
Ohio St. 37. 

70 C.J. P 744 note 78. 

Applicability of guaranty against 
self-lncrimination to proceedings 
for discovery see Discovery § 6. 
Compelling production of memo¬ 
randum used by witness in re¬ 
freshing his memory see supra S 
362. 

Ordering or refusing to order vto - 
duction of books and documents in 
civil cases as harmless or prejudi¬ 
cial error see Appeal and Error § 
1717. 

Production of books and papers; 

Aid of examination of parties 
and other persons in statutory 
proceeding for examination be¬ 
fore trial see Discovery § 62. 
£ 2 xamination before legislature 
or its committee see States S 
46; United States § 26. 

Bight in statutory proceeding for 
discovery see Discovery §§ 69- 
73. , ^ 

Subpoena duces tecum to compel pro¬ 
duction of books and papers: 

By witness see supra § 25. 

In proceeding to take deposition 
see Depositions § 62. 

Validity of statute authorizing ex¬ 
amination of hooks and papers as 
to transfers of stock to obtain in¬ 
formation for taxing purposes see 
Taxation § 1073. 

9. Cal.— McKinley v. Southern Pac. 
Co.. 181 P.2d 899. 80 C.A.2d 301. 

10. U.S.—^Bowles V. Seitz, D.C.Tenn., 
62 P.Supp. 773. 

N*.t—L eonard v. Wargon, 65 N.X.S 


70 aJ. P 744 note 79. 

Canceled oheclts and check stubs 
Pa.—In re Shelley, Quar.Sess., 47 
Dauph.Co. 313. 

Belevaut to investigation by ooanmlt- 
tee of legiiOatare 
State commission, created by leg¬ 
islature to investigate Inadequacy of 
public passenger transportation serv¬ 
ice furnished by International Rail¬ 
way Company in Niagara Frontier 
territory and formulate proposed leg¬ 


islation, properly issued subpoenas 
duces tecum requiring officers of 
railway company to appear and give 
testimony and produce books, vouch¬ 
ers, and all other documents show¬ 
ing payments by company in speci¬ 
fied years in settlement of claims 
for personal injuries and property 
damage, except that commission was 
not authorized to have confidential 
papers of company with respect to 
closed claims or records, papers, or 
reports of any pending claim or to 
learn names of secret investigators. 
N.Y.—International By. Co. v. Ma¬ 
honey, 64 N.Y.S.2d 854, 271 App. 
Dlv. 283. 


11. U.S.—^Application of House, D.C. 
Cal., 144 F.Supp. 95—Shaughnessy 
V. Bacolas. D.C.N.Y., 136 F.Supp. 
15 —s. V. Lawn, D.C.N.Y., 115 F. 
Supp. 674—^U. S. V. Cohen, D.C.Cal., 
101 F.Supp. 906—U. S. V. Jones, D. 
C.Miss., 72 F.Supp. 48. 

Greenbaum v. U. S., C.C.A.Mich., 
280 F. 474. 

Arlz.—Johnson v. State, 264 P. 1083, 
33 Ariz. 354. 

Cal.— ^People v. Chapman, 203 P. 126, 
55C.A.192. ^ 

I>.C._^U. S. V. Onassis, D.C., 126 F. 

Supp. 190. 

Ind.—Sprague v. State, 181 N.E. 607, 
203 Ind. 581. 

Minn.—State v, Spalding, 207 N.W. 
817, 166 Minn. 167. 

2^ Y.—People v. Sabourin, 127 N.Y.S. 
2d 506, 283 App.Div. 722. 

People V. Hunter, 249 N.Y.S. 66, 
139 Misc. 270. 

Leonard v. Wargon, 55 N.Y.S.2d 
626. 

Okl,—^Rice v. State Bd. of Medical 
Examiners, 257 P.2d 292, 208 Okl. 
440. 

Chambless v. State, 231 P.2d 711, 
94 Okl.Cr. 140. 

Pa.—In re Impounding Safe Deposit 
Box & Contents, Quar.Sess., 6 Sch. 
Reg. 9. 

70 C.J. P 744 notes 82, 83. 

Competency in criminal trial of 
books and papers incriminating ac¬ 
cused which he was compelled to 
produce see Criminal Law 5 660. 
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Persons entitled to claim privilege 
see infra § 451. 
privilege in proceeding: 

Before Interstate commerce com¬ 
mission see Commerce § 145 f. 
By internal revenue officials to as¬ 
certain liability to tax see In¬ 
ternal Revenue 5 672. 

Purpose of privilege 

The constitutional privilege- 
against self-incrimination is design¬ 
ed to prevent the use of legal proc¬ 
ess to force accused individual to 
produce and authenticate any person¬ 
al documents or effects that might 
incriminate him. 

Xj,s. _u. S. V. White, Pa., 64 S.Ct. 

1248, 322 U.S. 694, 88 li.Ed. 1642, 
162 A.L.R. 1202. 


Xudiotmeht of parisier 

Fact that partner was under In¬ 
dictment in closely related matter 
at time subpoena for production of 
partnership records was served con¬ 
stituted reasonable basis for belief 
that production of papers might tend 
to incriminate him. 

D.C.—^U. S. V. Onassis, D.C., 125 F. 
Supp. 190. 

Possession by accountant 

With respect to subpoenas duces 
tecum served on labor union presi¬ 
dent and on an accountant, posses¬ 
sion by accountant of president’s 
personal records, including account¬ 
ant’s work sheets based thereon, was 
possession by president himself, 
which entitled him to Invoke consti¬ 
tutional protection against self-in¬ 
crimination. 

—^Application of Ryan, 120 N.Y. 
S.2d 110, 281 App.Div. 953, 954, ap¬ 
peal dismissed 114 N.E.2d 183, 306 
N.Y. 11. 

Violatiou of privilege held not shown 
Where accused charged with in¬ 
come tax evasion gave books and 
records to government agents before 
any effective voluntary disclosure 
had been made by him of any inac¬ 
curacies in tax returns, no constitu¬ 
tional rights of accused were violat- 

tJ.S.—^Legates v. U. S., C.A.Cal., 222 
F.2d 678. 
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WITNESSES § 448 


t)Ooks or papers which may tend to incriminate him 
applies to the examination of a bankrupt and others 
in bankruptcy proceedings, as discussed in Bank¬ 
ruptcy § 292, to a proceeding by a civil ser\dce com¬ 
mission to try the question of removal of municipal 
officers on charges, to deportation proceedings, 
to an examination before a grand jury,!^ to a pre¬ 
trial examination,and to the compulsory produc¬ 
tion of a taxpayer’s books and records, as discussed 
in Internal Revenue § 672. Where a witness would 
not be entitled to claim the privilege because of im¬ 
munity statutes, he may not refuse to produce books 


and papers.^® 

The privilege against self-incrimination does not 
extend to an organization, as discussed supra § 431, 
and hence it does not extend to the books and rec¬ 
ords of an organization or company^^ the character 
of which is essentially impersonal rather than pure¬ 
ly private and personal,or to testimony identifying 
the books and documents produced and auxiliary to 
their production.i^ It does not extend to and protect 
from compulsory production the books, papers, and 
records of a corporation an unincorporated as- 


12. Ill.—Kanter v. Clerk Cook Coun¬ 
ty Cir. Ct, 108 I11.APP. 287. 

Procedure generally see Municipal 
Corporations § 518 c. 

13. U.S.—Shaughnessy v. Bacolas, 
D.C.N.Y., 185 F.Supp. 16. 

14. U.S.—U. S. V. Lawn, D.C.N.T., 
116 F.Supp. 674. 

70 C.J. p 741 note 90. 

Compulsory examination of private 
books and papers to secure evi¬ 
dence of nonpayment of stock 
transfer tax as compelling person ] 
to be witness against himself see 
Taxation § 1073. 

15. N.T.—^Bradley v. O'Hare, 156 N. 
T.S.2d 533, 2 A.D.2d 398. 

16. U.S.—Hale v. Henkel, N.Y., 26 
S.Ct, 370, 201 U.S. 43, 50 L.Bd. 652, 

Effect of immunity statutes on priv¬ 
ilege to refuse to answer see supra 
§ 439. 

17. N.H.—State v. Cote, 68 A.2d 749, 
95 N.H. 108. 

Seprodnctioiis oi? extracts from rec¬ 
ords 

Registration provisions of statute 
recLuiring preparation and submission 
of registration statement containing 
names and addresses of organization 
and Its officers and members and ac¬ 
counting of moneys received and ex¬ 
pended thereby are not in violation 
of constitutional privilege against 
self-lncrimination, as membership 
lists and accountings for money fur¬ 
nished by organization are reproduc¬ 
tions of, or extracts from, organiza¬ 
tion records, production of which, 
with oral testimony auxiliary there¬ 
to, can be compelled, whether records 
are kept formally or informally. 

—Communist Party of U, S. v. 
Subversive Activities Control Bd., 
223 F.2d 631, 96 U.SApp.B.C. 66, 
reversed on other grounds 76 S.Ct. 
663, 351 U.S. 115, 100 L.Bd. 1003. j 
Privilege held not applicable to 
(1) Books and records of Commu¬ 
nist Party. ^ 

Xj.g.—Rogers V. U. S., Colo., 71 S.Ct. 
438, 340 U.S. 367, 95 L.Bd. 344. 19 
A.L.R.2d 878, rehearing denied 71 
S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348. 


(2) Membership list of Communist 
action organization. 

D.C.—Uommunist Party of U. S. v. 
Subversive Activities Control Bd.. 
223 F.2d 531, 96 U.S.App.D.C. 66, 
reversed on other grounds 76 S.Ct. 
663, 861 U.S. 115, 100 L.Ed. 1003. 

(3) Lists of addresses of, and dues 
paid by, members of an association 
for the advancement of a racial 
group and lists of officers, agents, 
servants, and employees of associa¬ 
tion. 

Ala.—^Ex parte National Ass n for 
Advancement of Colored People, 91 
So.2d 214, 265 Ala. 349. 

18. N.H.—State v. Cote, 68 A.2d 749, 

95 N.H 108. I 

19. U.S.—^U. S. V. Daisart Sports¬ 
wear, C.A.N.T.. 169 F.2d 856, cer¬ 
tiorari denied Deeb v. U. S., 69 S. 
Ct. 234. 335 U.S. 884. 93 L.Ed. 423, 
reversed on other grounds Smith 
V. U. S., 69 S.Ct. 1000, 337 U.S. 137, 

93 L.Ed. 1264—Carolene Products 
Co V. U. S„ C.aA.W.Va.. 140 F.2d 
61, affirmed 65 S.Ct. 1. 323 U.S. 18. 

89 L.Bd. 15, 155 A.L.R. 1371, mo¬ 
tion granted 65 S.Ct. 310—U. S. v. 
Austin-Bagley Corporation, C.A.N. 
T., 31 F.2d 229, certiorari denied 
Austin-Bagley Corporation v. U. 
S.. 49 S.Ct. 479. 279 U.S. 863. 73 L. 
Ed. 1002. ^ 

U. S. V. Greater Kan. City Re¬ 
tail Coal Merchants" Ass'n, D.C. 
Mo., 85 F.Supp. 503—^U. S. v. Lum¬ 
ber Products Ass'n, I).C.Cal., 43 F. 
Supp. 910, reversed on other 
grounds, C.CA., Lumber Products 
Ass'n V. U. S,. 144 P.2d 546, re¬ 
versed on other grounds United 
Broth, of Carpenters and Joiners 
of America v. U. S., 67 S.Ct. 775, 
330 U.S. 395, 91 L.Ed. 973. 

3>.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
223 P.2d 531, 96 U.S.App.D.C. 66. re¬ 
versed on other grounds 76 S.Ct. 
663, 361 U.S. 115, 100 L.Ed. 1003. | 

XdmltatioxL 

(1) The government, beyond re- 
duiring corporate officer to produce 
and identify corporate records, does 
not have unbridled right to inter¬ 
rogate corporate officer without his 
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constitutional privilege against self- 
incrimlnation being available to him. 
Xj.s.—^U. S. V. Lawn, D.C.N.Y., 115 F. 
Supp. 674. 

(2) Witness cannot be compelled 
to give oral testimony concerning the 
books and papers produced if his 
answers may incriminate him. 

2J.T.—^Bradley v. O'Hare, 156 N.Y.S. 

2d 533, 2 A.D.2d 398. 

Codefendant officer 

In a criminal prosecution, as 
against a corporate officer, a code¬ 
fendant officer may be compelled to 
testify as to corporate records com¬ 
ing into his hands as a corporate 
officer. 

TTfln —state V. Addington, 147 P.2d 
367, 158 Kan. 276. 

20. U.S.—^Rogers v. U. S., Colo., 71 
S.Ct 438. 340 U.S. 367, 95 L.Ed. 
344. 19 A.L.R.2d 378, rehearing de¬ 
nied 71 S.Ct, 619, 341 U.S. 912, 95 
L.Ed. 1348—Oklahoma Press Pub. 
Co. V. Walling. Okl.. 66 S.Ct 494. 
327 U.S. 186, 90 L.Bd. 614, 166 A. 
L.R. 531—News Printing Co. v. 
Walling, N.J.. 66 S.Ct 494. 327 U.S. 
186, 90 L.Bd. 614, 166 AL.R. 631. 

Westside Ford, Inc. v. U. S., C. 
A.Wash., 206 F.2d 627—U. S. v. 
Wemes, C.C.A.I11.. 157 F.2d 797— 
U. S. V. Cream Products Distribut¬ 
ing Co., C.C.A.I11., 156 F.2d 732— 
Pulford v. U. S., C.C.A.Mich., 165 
p.2d 944—^McGarry v. Securities 
and Exchange Commission, C.CA- 
Colo., 147 F.2d 389—American To¬ 
bacco Co. V. U. S., C.C.A.Ky., 147 
F.2d 93, rehearing denied 66 S.Ct. 
1021, 324 U.S. 891, 89 L.Bd. 1438, 
affirmed 66 S.Ct 1126, 328 U.S. 781, 
90 L.Bd. 1575—In re Verser-Clay 
Co., C.C.A.Okl., 98 F.2d 859, 120 
A.D.R. 1098, certiorari denied Ver- 
ser-Clay Co. v. United States Se¬ 
curities and Exchange Commis¬ 
sion, 69 S.Ct 487, 306 U.S. 639, 83 
L.Bd. 1040. 

Shaughnessy v. Bacolas, D.C.N. 
'Y'.j 135 F.Supp. 15—U. S. v. De¬ 
troit Sheet Metal & Roofing Con¬ 
tractors Ass'n, D.C.Mich., 116 F. 
Supp. 81—U. S. V. Greater Kan. 
City Retail Coal Merchants’ Ass’n, 
D.C.MO., 85 F.Supp. 603 —Securities 
Exchange Commission v. Me- 
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sedation ;2l a labor union,22 national or local, in- I ship.2« Also, it does not extend to public records^s 
corporated or unincorporated ;23 or the records of a | or to records required by law to be kept.-e i-xclu- 


Garry, D.C.Colo., 56 F.Supp. 791, 
affirmed. C.C.A., 147 F.2d 389—XT. 
S. V. Antonelll Fireworks Co., D.C. 
N.Y., 53 F.Supp. 870—^In re Grand 
Jury Investigation, D.C.N.C., 33 F. 
Supp. 367. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wis., 19 F.R.D. 334—^In re Indus- 
co, Inc., D.C.N.Y., 15 F.B.D. 7. 

Ala.—Ex parte National Ass*n for 
Advancement of Colored People, 91 
So.2d 214, 265 Ala. 349. 

Cal.—McLain v. Superior Court in 
and for Sacramento County, 221 P. 
2d 300, 99 C.A.2d 109. 

D.C.—^U. S. V. Onassis, D.C., 126 F. 
Supp. 190. 

N.H.—State v. Cote, 58 A. 2d 749, 95 
N.H. 108. 

N.Y.—^Application of Inter-City As¬ 
sociates, 142 N.Y.S.2d 412, 207 

Misc. 1012, appeal dismissed 141 
N.Y.S.2d 263, 285 App.Dlv. 1183, 
reversed on other grounds 127 N. 

E.2d 872, 308 N.Y. 1044. 

Ohio.—^Ex parte Bott, 66 N.B.2d 918, 
146 Ohio St. 511. 

70 C.J. P 722 note 9, P 744 notes 85, 
90 [a]. 

Privilege as to production of corpo¬ 
rate records in compliance with or¬ 
der to turn them over to receiver 
of Insolvent corporation see Cor¬ 
porations § 191 c note 65. 

Reason for rule 

A corporation is a creature of the 
legislature, enjoying privileges sub¬ 
ject to the laws of the state and 
limitations of its charter, and when 
the state grants incorporation it re¬ 
serves a visitorial power to exact 
compliance with these regulations, 
including requirement that corpora¬ 
tion maintain books and records and 
that it yield these documents to in¬ 
spection when its affairs are ques¬ 
tioned by the state. 

U.S.—U. S. V. White, C.C.A.Pa., 137 
P.2d 24, reversed on other grounds 
64 S.Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1642, 162 A.L.R. 1203. 

Basis of power to examine 

(1) The state which created a cor¬ 
poration may examine into its rec¬ 
ords to see whether its privileges 
have been abused, and the United 
States may exercise such power in 
the vindication of its own laws. 

U.S.—U. S. v. Bausch & Lomb Opti¬ 
cal Co., N.Y.. 64 S.Ct 806, 321 U.S. 
707, 88 L.Ed. 1024. 

(2) The power to compel the pro¬ 
duction of records of incorporated 
and unincorporated organizations 
arises out of the Inherent and neces¬ 
sary power of federal and state gov¬ 
ernments to enforce their laws, with 
privilege against self-incrimination 
being limited to its historic function 


of protecting only the natural indi¬ 
vidual from compulsory incrimina¬ 
tion through his own testimony or 
personal records. 

U.S.—U. S. V. White, Pa., 64 S.Ct, 
1248, 322 U.S. 694, 88 L.Ed. 1542, 
162 A.L.R. 1202. 

Future inspection 

The privilege does not protect 
against the necessity for compli¬ 
ance with a provision of a judgment 
for future inspection of the records 
of defendant corporation to deter¬ 
mine whether the judgment is being 
complied with. 

U.S.—U. S. V, Bausch & Lomb Opti¬ 
cal Co., N.Y., 64 S.Ct. 805, 321 U.S. 
707, 88 L.Ed. 1024. 

21. U.S.—U. S. V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1202, 152 A.D.R. 1202. 

U. S. V. Wernes, C.C.A.I11., 157 
F.2d 797—Pulford v. U. S., C.C.A. 
Mich., 155 P.2d 944. 

U. S. V. Lumber Products Ass'n, 
D.C.Cal., 42 F.Supp. 910, reversed 
on other grounds, O.C.A., Lumber 
Products Ass'n v. U. S., 144 F.2d 
646, reversed on other grounds 
United Broth, of Carpenters and 
Joiners of America v. U. S., 67 S. 
Ct. 775. 330 U.S. 395, 91 L.Ed. 973. 
N.H.—State v. Cote, 58 A2d 749. 95 
NH. 108, 

Limitation of doctrine 

The doctrine of absence of immu¬ 
nity of officers or persons holding 
records of an association from pro¬ 
ducing such record cannot be extend¬ 
ed to persons not holding them, as to 
questions concerning possession of 
the records by some other persons. 
US.—Healey v. U. S., C.A.Cal., 186 
F.2d 164. 

22 . U.S.—U. S, V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1642, 162 A.L.R. 1202. 

U S. V. Lumber Products Ass'n, 
D.C.Cal., 42 F.Supp. 910, reversed 
on other grounds Lumber Products 
Ass’n V. U. S., 144 P.2d 546, revers¬ 
ed on other grounds United Broth, 
of Carpenters and Joiners of Amer¬ 
ica V. U S., 67 S.Ct. 775, 330 U.S. 
395. 91 L.Ed. 973. 

Application of Linen Supply 
Cos., D.C.NY., 15 P.R.D. 115. 

23. U.S.—^U. S. V. White, Pa., 64 S. 
Ct 1248, 322 U.S. 694, 88 L.Ed. 
1542, 152 AL,R. 1202. 

24. U.S,—^Korthinos v. The Nlarch- 
os, C.A.Va., 175 P.2d 730, rehearing 
denied 175 P.2d 734, certiorari de¬ 
nied, Korthinos v. S. S. Niarchos, 
70 S.Ct 241, 338 US. 894, 94 L.Ed. 
650, Maleuris v. Papadakis, 70 S.Ct. 
241, 338 U.S. 894, 94 L.Ed. 550, S. S. 
Niarchos v. Korthinos, 70 S.Ct. 
244, 338 U.S. 894, 94 L.Ed. 650, and 
Papadakis v. Maleuris, 70 S.Ct. 244, 
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338 US. 894, 94 L.Ed. 650, rehear¬ 
ing denied Korthinos v. S. S. Ni¬ 
archos, 70 S.Ct 345, 338 U.S. 989, 
94 L.Ed. 579, and Maleuris v. Papa¬ 
dakis, 70 S.Ct 345, 338 U.S. 939, 94 
L.Ed. 679. 

25. U.S.—^U. S. V. Shapiro, C.C.A.N. 
Y., 159 P.2d 890, affirmed 68 S.Ct 
1375, 336 U.S. 1, 92 L.Ed. 1787, re¬ 
hearing denied 69 S.Ct 9, 385 US. 
836, 93 L.Ed. 388—^Amato v. Porter, 
C.C.A.C 0 I 0 ., 157 F.2d 719, certiorari 
denied 67 S.Ct 635, 329 U.S. 812, 
91 L.Ed. 693. 

Application of House, D.C.Cal., 
144 F.Supp. 95. 

26. U.S.—^Phelps V. U. S., C.C.A. 
Minn., 160 P.2d 858, rehearing de¬ 
nied Peters v. U. S., 161 F.2d 940, 
certiorari denied 68 S.Ct. 1525, 334 
US. 860, 92 L.Ed. 1780—Amato v. 
Porter, C.C.A.C 0 I 0 ., 167 P.2d 719, 
certiorari denied 67 S.Ct 635, 329 
US. 812, 91 L.Ed. 693. 

U. S. V. Willis, D.C.Ga., 145 F. 
Supp. 365—^Bowles v. Amato, D.C. 
Colo.. 60 F.Supp. 361. 

To provide iiifoxmatio& of traasao* 
tions 

The privilege against self-incrim- 
inatlon does not protect against the 
disclosure of records required by law 
to be kept in order that there may be 
suitable information of transactions 
which are the appropriate subject of 
governmental regulation and the en¬ 
forcement of restrictions validly es¬ 
tablished. 

U.S.—Shapiro v. U. S., N.Y., 68 S.Ct. 
1375. 335 US. 1, 93 L.Ed. 1787, re¬ 
hearing denied 69 S.Ct. 9, 336 US. 
836, 93 L.Ed. 388. 

Rodgers v. U S., C.C.A.Tenn., 138 
P.2d 992. 

N.J.—Bianchi v. Hoffman, 116 A.2d 
206, 36 N.J.Super. 435. 

Beooxds not within privilege 

(1) Records which Renegotiation 
Act requires government contractor 
to keep. 

U.S.—Pulford V. U S., C.C.A.Mich., 
155 F.2d 944. 

(2) Records required by Price 
Control Act. 

U.S.—Wockner v. U S., C.A.Wash., 
211 P.2d 490—U. S. V. Shapiro, C. 
C.AN.Y., 169 P.2d 890, affirmed 68 
S.Ct. 1375, 336 U.S. 1, 92 L.Ed. 1787, 
rehearing denied 69 S.Ct. 9, 335 U. 
S. 836, 93 L.Ed. 388. 

Bowles V. Seitz, D.C.Tenn., 62 F. 
Supp. 773. 

(3) Records required by Wool 
Products Labeling Act. 

U.S.—^U. S. V. Fishman, D.C.N.Y., 15 

F.R.D. 151. 

(4) Records required under Fair 
Labor Standards Act. 

U.S.—U. S. V. Jones, D.C.Miss., 72 P. 
Supp. 48. 
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sion from the benefits of the privilege against self¬ 
incrimination is not dependent on the nature of the 
particular investigation or proceeding for which the 
production of the books and records is sought.^’^ 

The physical custody of incriminating documents 
does not of itself protect the custodian against their 
compulsory production.28 One who is not the legal 
custodian of books and papers cannot refuse to pro¬ 
duce them on the ground of privilege against self- 
incrimination,2® and he may be compelled to re¬ 
store them to the proper custodian 

The capacity in which documents are held is an 
important factor in the determination of whether or 
not the privilege against self-incrimination is a pro¬ 
tection against their production.^! The protection 
of the privilege extends only to private books and 
papers, that is, the witness’s own books and papers, ^2 
or, at least, only to those the witness holds in his 


possession in a purely personal capacity.®^ The 
privilege is not from the production of the witness s 
books and papers, but it is from the production by 
the witness of his books and papers.^^ It does not 
extend to books and records kept as an agent or in 
a representative, rather than in a personal, capac¬ 
ity,2 5 even though their production might tend to 
incriminate their keeper personally,2® or even 
though they might incriminate the ow*ner for whom 
the agent is holding.^"* Thus, an officer or agent of 
a voluntary association,^® such as a labor union,®® 
has no privilege against self-incrimination which 
will enable him to refuse to produce records or re¬ 
ports of the association which are in his custody 
or possession. Likewise, a corporate officer, em¬ 
ployee, or any custodian ordinarily has no privilege 
against self-incrimination -which will enable him to 
refuse to produce corporate records and documents 
in his possession or custody,^® or in the possession 


AoooiuitaiLt’s wozlclZLsr papers 

Working papers prepared by ac¬ 
countant for taxpayers and turned 
over by accountant to taxpayers and 
to counsel for taxpayers were not 
records required to be kept by law, 
within so-called public records ex¬ 
ception to privilege against self-ln- 
crimination. 

U.S.—^Application of House, D.C.Cal., 
144 F.Supp. 95. 

27. U.S.—^U. S. V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1542, 152 A.L.R. 1202. 

28. U.S.—Shapiro v. U. S., N.T., 68 
S.Ct. 1375, 335 U.S. 1, 93 L.Ed. 
1787, rehearing denied 69 S.Ct. 9, 
335 U.S. 836, 93 L.Ed. 388. 

29. Nev.—^Ex parte Hedden, 90 P. 
737, 29 Nev. 352, 13 Ann.Cas. 1173 
and note. 

30. Nev.—Ex parte Hedden, supra. 

31. U.S.—Application of Daniels, D. 
C.N.T., 140 F.Supp. 322. 

32 . xj.S. —^U. S. v. Wemes, C.C.A.I11., 
157 F.2d 797—Amato v. Porter, C. 
C.A.C 0 I 0 ., 157 F.2d 719, certiorari 
denied 67 S.Ct. 636, 329 U.S. 812, 
91 L.Ed. 693—U. S. v. White, C.C. 
A.Pa., 137 F.2d 24, reversed on oth¬ 
er grounds 64 S.Ct. 1248, 322 U.S. 
694, 88 L.Ed, 1542, 162 A.L.R. 1202. 

In re Indusco, Inc., D.C.N.Y., 15 
F.B.D. 7. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
223 F.2d 631, 96 U.S.App.D.C. 66 , 
reversed on other grounds 76 S.Ct. 
663, 351 U.S. 116, 100 L.Ed. 1003. 

U. S. V. Onassis, D.C., 125 F. 
Supp. 190. 

70 C.J. P 744 note 84. 

Transfer In. bankruptcy 

Books of a bankrupt which have 
been transferred to the trustee in 
bankruptcy may be produced with¬ 


out infringing the bankrupt’s con¬ 
stitutional privilege against self-in- 
criminatlon. 

XJ.S.—Johnson v. U. S., Pa., 33 S.Ct. 
572, 228 U.S. 457, 57 L.Ed. 919, 47 
L.R.A.,N.S., 263. 

33. U.S.—U. S. V. White, Pa., 64 S. 
Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1542, 152 A.L.R. 1202. 

U. S. V. Wernes, CC.A.I11., 157 
P.2d 797. 

In re Indusco, Inc., D.C.N.T., 15 
F.R.D. 7. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
223 P.2d 631, 96 U.S.App.D.C. 66 , re¬ 
versed on other grounds 76 S.Ct. 
663, 351 U.S. 115, 100 L.Ed. 1003. 

U. S. V. Onassis, D.C., 125 F. 
Supp. 190. 

N.H.—State v. Cote, 58 A.2d 749, 95 
N.H. 108. 

Absolute title unnecessary 
I The privilege does not rest on an 
1 individual's absolute title to the doc¬ 
uments desired, but rather on his 
legitimate and personal possession of 
them. 

XJ.S.—^Application of Daniels, D.C. 
N.T., 140 F.Supp. 322. 

84, U.S.—^Remmer v. U. S., C.A.Nev., 
205 F.2d 277, vacated on other 
grounds 74 S.Ct. 450, 347 U.S. 227, 
98 L.Ed. 654, and re-affirmed, C.A., 
222 F.2d 720, vacated on other 
grounds 76 S.Ct. 425, 350 U.S. 37T, 
100 L.Ed. 435. 

35 , U.S.—^Rogers v. U. S., Colo., 71 
S.Ct. 438, 340 U.S. 367, 95 L.Ed. 344, 
19 A.L.R.2d 878, rehearing denied 
71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348—U. S. V. White, Pa., 64 S.Ct. 
1248, 322 U.S. 694, 88 L.Ed. 1542, 
152 A.L.R. 1202. 

U. S, V. Field, C.AJ^.Y., 193 F.2d 
109—Field V. U. S., C.A., 193 F.2d 
86 . 


U. S. V. Onassis, D.C.N.Y., 133 F. 
Supp. 327—^Albertson v. Millard, D. 
C.Mich., 106 F.Supp. 635. 

N.T.—Application of Inter-City As¬ 
sociates. 142 N.Y.S.2d 412, 207 

Misc. 1012, appeal dismissed 141 
N.Y.S.2d 263, 2S5 App.Div. 1183, 
reversed on other grounds 127 N. 
B.2d 872, 308 N.Y. 1044. 

Sxceptlon 

The rule that the privilege against 
self-incrimination is unavailable to 
one in possession of paper or docu¬ 
ments in a representative capacity is 
not subject to exceptions where 
mere production of the sought-for 
documents as distinguished from 
their contents, may tend to incrim¬ 
inate. 

U.S.—^Application of Patterson, D.C. 
N.Y., 125 F.Supp. 881. reversed on 
other grounds, C.A., 219 F.2d 659, 

36. U.S.—Rogers v. U. S.. Colo., 71 
S.Ct. 438, 840 U.S. 367, 95 L.Bd. 

I 344, 19 A.L.R,2d 378, rehearing de¬ 
nied 71 S.Ct. 619, 341 U.S. 912, 95 
L.Ed, 1348—U. S. v. White. Pa., 64 
S.Ct. 1248, 322 U.S. 694, 88 L.Ed. 
1542. 152 A.L.R. 1202. 

Field V. U. S., C.A.2, 193 F.2d 86. 
Application of Patterson, D.C.N. 
Y., 125 F.Supp. 881, reversed on 
other grounds, C.A., 219 F.2d 659. 

37- U.S.—^U. S. V. Onassis, D.C.N.Y., 
133 F.Supp. 327. 

38 . XJ.S.—^Pulford V. U. S., CC.A. 
Mich., 155 F.2d 944. 

33 . XJ.S.—^U. S. V. White, Pa,, 64 S. 
Ct. 1248. 322 U.S. 694, 88 L.Ed. 
1542. 152 A.L.R. 1202. 

N.Y.—Bradley v. 0*Hare, 156 N.Y.S. 
2d 533, 2 A.D.2d 398. 

40 , U.S.—Shapiro v. U. S., N.Y., 68 
S.Ct. 1375. 335 U.S. 1, 93 L.Ed. 1787, 
rehearing denied 69 S.Ct. 9, 335 U- 
S. 836, 93 L.Ed. 888 —Oklahoma 
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of the corporation in general,particularly, the 
records of a domestic corporation or corporation 
doing business within the jurisdiction,even though 
the records may tend to incriminate him^^ and con¬ 
tain entries made by himself which disclose his 
crime,or even though they may incriminate the 
corporation,^® W'here, however, the sole stock¬ 
holder and officer of a foreign corporation, not doing 
business within the jurisdiction, holds its books and 
records in his personal capacity, he is entitled to 
resist their production on the ground of possible 
sel f-incrimination>® 

A person’s privilege against self-incrimination 
does not extend to documents incriminating others,^^ 


and hence a corporation cannot refuse to produce 
its books and papers on the ground that they might 
tend to incriminate its officers,^® nor can an officer 
of the corporation refuse to produce its records on 
the ground that they might tend to incriminate an¬ 
other officer.49 Also, the use by the prosecution of 
books and records of accused obtained from third 
persons does not violate the accused’s privilege 
against self-incrimination, even though the third 
persons originally obtained the books and records 
from accused illegally.®® If the records of an in¬ 
dividual are in the possession of a corporation, there 
is no privilege against self-incrimination with re¬ 
spect thereto which will enable it to avoid their 
production.®^ 


Press Ptib. Co. v. Walling. Okl., 66 

S.Ct. 494, 327 U.S. 186. 90 L.Ed. 
614, 166 A.L..R. 531—News Print¬ 
ing Co. V, Walling, N.J., 66 S.Ct. 
494, 327 U.S. 186, 90 L.Ed. 614, 166 
A.L.R. 631—Wilson v. U. S., N.T., 
31 S.Ct. 588, 221 U.S. 861, 55 L.Ed. 
771, Ann.Cas.l912I> 668. 

Christianson v. U. S., C.A.N.D., 
226 F.2d 646, certiorari denied 76 

S.Ct 543, 350 U.S. 994, 100 U.Ed. 
869—^U. S. V. Wernes, C.C.A.I11., 
157 P.2d 797—^In re Verser-Clay 
Co., C.C.AOkl.. 98 F.2d 859. 120 
A.L.B, 1098. certiorari denied Ver¬ 
ser-Clay Co. V. United States Se¬ 
curities and Exchange Commission, 
59 S.Ct 487. 306 U.S. 639, 83 Li.Ed. 
1040. 

U. S, V, Sdafanl, U.C.N.T., 126 
F.Supp. 654—^U. S. V. Lawn, D.C. 
N.T., 115 F.Supp. 674—U. S. v. 
Antonelli Fireworks Co., D.C.N.T., 
63 F.Supp. 870. 

In re Indusco, Inc., D.C.N.Y,, 15 
P.P-D. 7. 

N.T.—^Bleakley v. Schlesinger, 62 N. 
E.2d 85. 294 N.T. 312. 

Application of Inter-City Asso¬ 
ciates, 142 N.T.S.2d 412, 207 Misc. 
1012. appeal dismissed 141 N.Y.S. 
2d 263, 285 App.Div. 1183, reversed 
on other grounds 127 N.E.2d 872, 
308 N.T. 1044. 

Ohio.—^Ex parte Bott 66 N.E.2d 918, 
146 Ohio St 511. 

Davies v. Columbia Gas & Elec. 
Co., Com.Pl., 68 N.B.2d 671, af¬ 
firmed, App., 68 N.B.2d 231. 

Sole stockholder aad officer of cor- 
poratton. may not claim privilege 
with respect to books and records of 
corporation. 

U.S.—Christianson v. U. S., C.A.N.D., 
226 F.2d 646, certiorari denied 76 S. 
Ct 643, 350 U.S. 994, 100 L.Ed. 
859. 

41. U.S.—^In re Indusco, Inc., D.C. 
N.T., 16 P.R.D. 7. 

48 . U.S.—^Application of Daniels, D. 
CN.T., 140 P.SUPP. 322. 


43. U.S.—Wilson V. U. S., N.T., 31 
S.Ct 638. 221 U.S. 361, 65 L.Ed. 

771, Ann.Cas.l912D 558. 

U. S. V. Daisart Sportswear, C. 
A.N.Y., 169 P.2d 866, certiorari de¬ 
nied Deeb v. U. S., 69 S.Ct 234, 
335 U.S. 884, 93 L.Ed. 423, reversed 
on other grounds Smith v. U. S., 
69 S.Ct 1000, 337 U.S. 137, 98 L.Ed. 
1264—U. S. V. Wernes, C.C.AI11., 
167 F.2d 797—U. S. v. Cream Prod¬ 
ucts Distributing Co., C.C.A.I11., 156 
F.2d 732—Carolene Products Co. v. 
U. S„ C.C.A.W.Va.. 140 F.2d 61, af¬ 
firmed 66 S.Ct 1, 823 U.S. 18, 89 L. 
Ed. 15, 165 A.L.R. 1371, motion 
granted 65 S.Ct 810—^In re Verser- 
Clay Co., C.C.A.Okl., 98 P.2d 859, 
120 AL.R. 1098, certiorari denied 
Verser-Clay Co. v. United States 
Securities and Exchange Commis¬ 
sion, 59 S.Ct 487, 306 U.S. 639, 83 
L.Ed. 1040, 

Shaughnessy v. Bacolas, D.C.N. 

T. . 135 F.Supp. 15—U. S. v. Car¬ 
diff. D.aWash., 96 F.Supp. 206— 

U. S. V. Greater Kan, City Retail 

Coal Merchants’ Ass’n, D.C.Mo., 86 
F.Supp. 503—U. S. V. Antonelli j 
Fireworks Co., D,C.N.Y„ 53 F.Supp. | 
870—^U. S. V. Goodner, D.C.C 0 I 0 ., j 
35 F.Supp, 286. * 

N.T.—^Bleakley v. Schlesinger, 62 N. 
E.2d 85, 294 N.T. 312. 

Application of Inter-City Asso¬ 
ciates, 142 N.Y.S.2d 412, 207 Misc. 
1012, appeal dismissed 141 N.Y.S. 
2d 263, 285 App.Div. 1183, reversed 
on other grounds 127 N.E.2d 872, 
308 N.T. 1044. 

Ohio.—Ex parte Bott 66 N.B.2d 918, 
146 Ohio St 511. 

Davies v. Columbia Gas & Elec. 
Co., Com.Pl., 68 N.B.2d 671, affirm¬ 
ed. App., 68 N.B.2d 231. 

44. U.S.—Shapiro v. U. S.. N.T., 68 
S.Ct 1375, 335 U.S. 1, 93 L.Ed. 1787, 
rehearing denied 69 S.Ct 9, 335 U. 
S. 836. 93 L.Ed. 388. 

U. S. V, Wernes, C.C.AI11., 157 F. 
2d 797. 

45. U.S.—U. S. V. Cream Products 
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Distributing Co., C.C.Ani., 156 F. 
2d 732. 

Shaughnessy v. Bacolas, D.C.N. 

T., 135 F.Supp. 16—U. S. v. An¬ 
tonelli Fireworks Co., D.C.N.Y., 53^ 
F.Supp. 870—U. S. V. Goodner, D.C. 
Colo., 35 F.Supp. 286. 

Ohio.—Ex parte Bott, 66 N.B.2d 918, 
146 Ohio St 61L 

46. U.S.—Application of Daniels, D. 

C. N.Y., 140 F.Supp. 322. 

47. U.S.—U. S. V. White, Pa.. 64 S, 
Ct 1248, 322 U.S. 694, 88 L.Bd. 1542, 
162 A.L.R. 1202. 

Partner 

Member of partnership cannot re¬ 
fuse to produce partnership records 
on ground that they might incrim¬ 
inate another partner. 

U.S.—U. S. v. Onassis, D.C.N.T., 133 
F.Supp. 327. 

48. U.S.—Sears, Roebuck & Co. v. 
American Plumbing & Supply Co.,. 

D. C.W1S., 19 P.R.D. 834. 

49. N.T.—^Bleakley v. Schlesinger, 
62 N.R2d 85, 294 N.T. 312. 

60. U.S.—^Remmer v. U. S., C.A.Nev., 
205 F.2d 277, vacated on other- 
grounds 74 S.Ct 460, 347 U.S. 227, 
98 L.Ed. 654, and reaffirmed, C.A., 
222 F.2d 720, vacated on other 
grounds 76 S.Ct 426, 860 U.S. 377, 
100 L.Ed. 435. 

Beacq.Tilsi-tlon by Accused under 
promise to re-tuxn 
Privilege against self-incrimina- 
tion will not enable accused to re- 
records of his which the gov¬ 
ernment had obtained from third 
persons and which he or his agent 
received from the government under- 
a promise to return. 

U.S.—^Remmer v. U. S., supra. 

51. N.H.—State v. Cote, 68 A.2d 749, 
95 N.H. 108. 

Commingled records 

If records of individual are so- 
commingled with records of corpora¬ 
tion that they cannot be distinguish¬ 
ed, Inspection cannot be prevented by 
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Where a witness cannot be forced to give testi¬ 
mony on the ground that his answers might subject 
him to fines, penalties, or forfeitures, as discussed 
supra § 444, he cannot be compelled to produce 
books and papers, the production of which may 
have the same effect.52 However, the fact that 
the disclosure may result in pecuniary loss to the 
witness,53 or is personally distasteful to him,®^ or 
will furnish evidence against him in a civil ac¬ 
tion,55 is not a sufficient excuse. 

Voluntary production. The privilege against self¬ 
incrimination does not preclude the admission in 
evidence of documents voluntarily given to a gov¬ 
ernment agent in a civil investigation, even though 
the giver was not warned of his constitutional 
rights and did not anticipate criminal prosecution.55 

Possession incriminatory. Where the circum¬ 
stances are such that the mere possession by the 
witness of the books and records of the organiza¬ 
tion may be incriminatory, their production may be 
enforced if the witness’s possession of them, other 
than in a personal or individual capacity, can be es¬ 
tablished through the testimony of others.®^ 

Partnership records. It has been held generally 
that the privilege against self-incrimination extends 
to partnership records.53 It does extend to the 
books and records of a family or similarly personal 

a claim of privilegre against self-in¬ 
crimination. 

N.H.—State v. Cote, supra. 

52. Ill.— TJ&mson v. Boyden, 43 N.B. 

781, 160 Ill. 613. 

70 C. J. P 741 note 81. 

Privilege in proceeding before inter¬ 
state commerce commission see 
Commerce § 145 f. 

53. N.H.—Boston, etc., E. Co. v. 

State, 77 A. 996, 76 N.H. 613, 31 
L..R.A.,N.S., 639, Ann.Cas.l912A 

382. 

54. N.HL—^Boston, etc., R. Co. v. 

State, supra. 

70 C.J. p 745 note 96. 

55. S.C.—^Hawkins* Bx'r v. Sumter, 

4 S.C.Ea. 446—^Hawkins’ Ex*rs v. 

Sumter, 4 S.C.Bq. 102, 

Corporation 

In action against corporate em¬ 
ployer to recover under statute pen¬ 
alizing discrimination in wage rate 
between men and women under spec¬ 
ified conditions, requiring defendant 
to produce its employment records 
at trial did not violate its right 
against self-incrimination. 

Mich.—St. John v. General Motors 
Corp., 13 N.W.2d 840. 308 Mich. 

333. 

56. U.S.—^Moyer v. Brownell, B.C. 

Pa., 187 F.Supp. 694. 


partnership; 53 fiut it does not extend to the books 
and records of a partnership which has a character 
so impersonal in the scope of its membership and 
activities that it cannot be said to embody or repre¬ 
sent the purely private or personal interests of its 
constituents, but rather to embody their common or 
group interests only.®® 

Possession of attorney. A client’s privilege 
against self-incrimination does not extend to files 
and papers which are the property, and in the pos¬ 
session, of his attomey.51 However, possession by 
an attorney of books and documents belonging to a 
client he is representing is regarded as the posses¬ 
sion of the client, and in such case the attorney can¬ 
not be required to produce them if they are incrimi¬ 
nating as to the client,5^ except that if the books 
and documents were used by the attorney with the 
consent of the client in furtherance of a crime, the 
client’s privilege against compulsory self-incrimina- 
tion will not protect him against their production 
from the attorney under a subpoena duces tecum.®^ 
An attorney, however, may decline to produce books 
or documents of his client which he used with the 
consent of the client in furtherance of a crime on 
the ground that he w^as a coconspirator and is pro¬ 
tected by the privilege against self-incrimination.®^ 

Books and papers in considate. Documents which 
are a part of the archives of a foreign consulate 

I Bistinct from privilege based oa. at* 
toxuey-client relation. 

Client's right of privilege as to 
files and papers which are property 
of, and in possession of, client’s at¬ 
torney is Independent of his rights 
against self - Incrimination, and 
breach of the privilege by an attor¬ 
ney through disclosure or by court 
in erroneously failing to vindicate it 
is, therefore, not, as such, a viola¬ 
tion of guaranty against self-incrim- 
ination. 

U.S—Schwimmer v. U. S., supra. 

62. N.Y.—^People v. Hunter, 249 N. 
Y.S. 66, 139 Misc. 270. 

63. N.Y.—^People v. Hunter, supra. 
Privileged character of communica¬ 
tions between attorney and client 
with respect to crime or fraud see 
supra $ 285. 

Beason for role 

In this situation, possession of 
document by lawyer is not possession 
of client, and hence client is not com¬ 
pelled to produce an incriminating 
document in his possession, but his 
lawyer, to whom he voluntarily de¬ 
livered document in furtherance of 
an unlawful purpose, is compelled 
to do so. Testimonial compulsion 
is not directed against client. 

N.Y.—^People v. Hunter, supra, 

6^ N.Y.—^People v. Hunter, supra- 


Betnra. of papers 

In action to have government offi¬ 
cials enjoined from prosecuting 
plaintiff, a former internal revenue 
service employee, for violation of 
statute forbidding the making of 
false statements concerning matters 
within Jurisdiction of federal de¬ 
partments and agencies, plaintiff 
would not be entitled to return of 
financial statements required by sec¬ 
retary of treasury and commissioner 
of internal revenue, in absence of 
showing that statements were In¬ 
tended to prove more than plaintiff’s 
making of false statements, or that 
plaintiff had been compelled to cer¬ 
tify to false information in the state¬ 
ment. 

Xj.s.—^Moyer v. Brownell, supra. 

57. N.T.—Bradley v. O’Hare, 166 N. 
Y.S.2d 633, 2 AD.2d 398. 

58. U.S.—U, S. V. Lawn, D.C.N.Y., 
115 F.Supp. 674. 

U. S. V. Brasley, D.C.Pa., 268 F. 
69. 

59. U.S.— V. S. V. Onassis, D.C.B.C., 
126 F.Supp. 190. 

30 . U.S.— V. S. V. Onassis, supra. 

61. U.S.—Schwimmer r. U. S., CA.. 
Mo., 232 F.2d 866, certiorari de¬ 
nied 77 S.Ct. 48, 362 U.S. 833, 1 L. 
Ed.2d 52. 
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are privileged, and a -witness cannot be compelled 
to produce them or disclose their contents. ® 


§ 449. Caution to Witness 

As a general rule, in the absence of a statute or rule 
reairirlng It or a request therefor, a witness need not 
be^ advised with respect to his right or privilege agalnrt 
compulsory self-incrimination, although it Is P™Pe'' 
do so; but a witness who desires it Is entitled ® ‘ 

vised as to his privilege, and where he 
formation it is the duty of the court to advise him as to 

such mattePe 


As a general rule, the government, in the absence 
of a request therefor, is not required to caution or 
advise a witness with respect to his right or privilep 
against compulsorj' self-incrimination,66 and the 
failure to do so is not a violation of the privilege. 

In the absence of a statute or rule requiring it or a 
request therefor, it is not the duty of the court, 
or of the questioner,*® or of counsel for the party 
against whom the witness was called to testify, 
or of some other official before whom the witness 
is being questioned,^! to inform the witness as to his 
privilege not to testify or incriminate himself, where 
the witness is possessed of ordinary intelligence and 
is under no duress.^® It is proper, however, for the 
trial courts® or counseF^ to inform the witness that 
he is not bound to answer questions where his an¬ 


swers would tend to criminate him, and also for 
the court to inform a witness of the privilege of re¬ 
fusing to answer on the ground that the answer may 
tend to disgrace him.^® 

The failure to warn a witness of his privilege 
against self-incrimination does not admit of a 
plaint by a ivitness against the court or officer, 
or by accused,!'? nor is it a cause for setting aside 
a verdict against one on whose trial for a crime 
the witness testified.?* Also, a witness may not 
complain of the failure of the court to advise him 
of his constitutional privilege against self-incrimina¬ 
tion, where the incriminating matter was disclosed 
in testifying in a civil case and was not responsive 
to the question asked.'?® 

A witness who desires such information, however, 
is entitled to be fully advised with respect to his 
right or privilege against self-incrimination.*® He 
may inquire of the court as to such right or privi¬ 
lege,*! and in some jurisdictions it is held that it 
is proper for,*® and a duty of,** counsel to suggest 
to the trial court that an instruction or warning as 
to such right or privilege be given the witness. 

In a proper case, or where a rule of court or stat¬ 
ute provides therefor, it is the duty of the court** 


<85< TJ.S.—Kessler v. Best, C.C.N.Y., 
121 F. 439. 

2 C.J. P 1306 note 10. 

U.S,—U. S. V. Scully, D.C,N.T., 
119 F.Supp. 225, affirmed, C.A., 225 
F.2d 113, certiorari denied Scully 
V. U. S., 76 S.Ct. 156. 

Ky.—Taylor v. Commonwealth, 
118 S.W.2d 140, 274 Ky. 51. 

^8. Del.—Burris v. Burris, 75 A. 2d 
614. 6 Terry 493. 

Hawaii.—Territory of Hawaii v. La¬ 
nier. 40 Hawaii 65. 

—state V. Fary, 117 A.2d 499, 
19 N.J. 431. 

70 C.J. P 746 note 12. 

^9. Wls.—State v. Lloyd, 139 N.W. 
614, 162 Wls. 24, Ann.Cas.l914C 
415*. 

70. Iowa.—State v. Knight, 216 N. 
W 104, 204 Iowa 819—State v. 
Hardin. 120 N.W. 470, 144 Iowa 
264, 138 Am.S.R. 292. 

71. Ohio.—In re Groban, App., 135 
N.E.2d 477, affirmed 128 N.E.2d 106, 
164 Ohio St. 26. 

70 C.J. P 746 note 14. 

72. Wis.—State v. Lloyd, 139 N.W. 
514, 162 Wis. 24, Ann.Cas.l914C 
415*. 

73 . Del.—Burris v. Burris, 76 A.2d 
614, 6 Terry 493. 

^^aii.—^Territory of Hawaii v. La¬ 
nier, 40 Hawaii 65. 

2T.J.—State V. Fary^ 117 A.2d 499, 19 
N.J. 43L 


N.T.—Boston Marine Ins. Co. v. Slo- 
covitch, 55 N.Y.Super. 452, 14 N.Y. 
St. 718. 

70 C.J. p 746 note 5. 

Zn. TULderstandahle language 

It is proper for a court to inform 
a witness in language understood by 
him that he is not required to an¬ 
swer a question if it will incrim¬ 
inate him. 

Tex.—In re Dendy, Civ.App., 175 S. 
W 2d 297, affirmed Dendy v. Wil¬ 
son, 179 S.W.2d 269, 142 Tex. 460, 
151 A.L,R. 1217. 

Warning to codefendant 

Instruction to codefendant as wit¬ 
ness with respect to constitutional 
right not to give in evidence any¬ 
thing incriminating himself was held 
proper. 

Ga.—Tate v. State, 152 S.E. 609, 41 
Ga.App. 300. 

When requested by counsel 
Ga.—^M. H. Lauchheimer & Sons v. 
Jacobs, 65 S.B. 65, 126 Ga. 261. 

74. Pa.—^Evans v. Metropolitan Life 
Ins- Co., 144 A. 294, 294 Pa. 406. 

70 C.J. p 746 note 6. 

75. Va.—Howell v. Commonwealth, 
5 Gratt. 664, 46 Va. 664. 

76. U.S.—U. S. V. Bell, C.C.Tenn., 81 
F. 830. 

70 C.J. P 746 note 11. 

77. Ga.—Guiffrida v. State, 7 S.E.2d 
84, 61 Ga.App. 696. 
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78. Ga.—Cofer v. State, 174 S.E. 
331, 178 Ga. 742—^Moore v. State, 

60 S.E. 544, 130 Ga. 322-—Dunn v. 
State, 25 S.E. 448, 99 Ga. 211. 

Guiffrida v. State, 7 S.B.2d 34, 

61 Ga.App. 595. 

79. S.D.—State v. Sinnott, 30 N.W.2d 
456, 72 S.D. 100, certiorari denied 
68 kct. 1512, 334 U.S, 844, 92 L.Ed. 
1768. 

80. Pa.—Commonwealth ex rel. Es¬ 
terline V. Esterline, 124 A.2d 133, 
181 Pa.Super. 632. 

Privilege against self-incrimination 
see supra §§ 431—443. 

81. Ill.—^Bolen v. People, 66 N.B. 
408, 184 Ill. 338. 

82. Ga.—^M. H. Lauchheimer & Sons 
V. Jacobs, 66 S.E. 55, 126 Ga. 261. 

Hawaii.—^Territory of Hawaii v. La¬ 
nier, 40 Hawaii 66. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

70 C.J. P 745 note 7. 

83. Wash.—^Perkins v. North End 
Bank. 49 P. 241, 17 Wash. 100. 

84. Miss.—^Hutchins v. State, 64 So. 
2d 210, 212 Miss. 145. 

Pa.—Commonwealth ex rel. Ester- 
line V. Esterline, 124 A.2d 133, 181 
Pa.Super. 532. 

S.D.—State v. Sinnott, 30 N.W.2d 
455 72 SD. 100, certiorari denied 
68 act. 1512, 334 U.S. 844, 92 L.Ed. 
1768. 

70 C.J. P 745 note 9. 
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or officer conducting the examination's to inform 
a witness of his right or privilege not to testify or 
incriminate himself. It is the duty of the court to 
so advise the witness where he inquires of the court 
as to such matter,ss or counsel suggests or requests 
that the court inform him thereon but a request 
for such instruction or warning by the party against 
whom the witness was called to testify does not im¬ 
pose a duty on the court so to instruct.^^ Also, it 
has been held that an accused must be advised of his 
right or privilege not to testify before being re¬ 
quired or allowed to testify on the trial,^^ or on a 

Duty of trial judge in criminal case 
to caution witness in general see 
Criminal Law § 990. 

Froteetloii from being discredited 
Trial court is under no obligation 
to protect witness from being dis¬ 
credited on cross-examination, short 
of attempted invasion of his consti¬ 
tutional protection from self-incrim¬ 
ination, properly invoked. 

XX.s.—^Kroger Grocery & Baking Co. 

V, Stewart, C.C.A.MO., 164 F.2d 841. 

Witness without counsel must be 
advised of the right to refuse to an¬ 
swer Questions on the ground of self¬ 
incrimination. 

Pa.—^Marks v. Marks, 43 Pa.Co. 653. 

85. U.S.—U. S. V. Bell, C.C.Tenn., 81 
F. 830. 

70 C.J. p 746 note 10. 

Sufficiency of warning 

(1) Warning held sufficient. 

Cal.—-West Coast Home Imp. Co. v. 

Contractors’ State License Bd. of 
Dept, of Professional and Voca¬ 
tional Standards, 164 P.2d 811, 72 
C.A.2d 287. 

(2) Warning to alien not repre¬ 
sented by counsel at opening of ex¬ 
amination in connection with natu¬ 
ralization, that any statement made 
must be voluntary and might be 
used against him, was insufficient to 
advise a layman of his constitutional 
privilege against self -incrimination. 

XJ.S.—^Petition of F., D.C.N.T., 73 F. 

Supp. 655. 

(3) Where immigration inspector 
advised accused that any statement 
made in response to inquiries as to 
accused’s right to be and remain in 
United States should be voluntary 
and that any such statement might 
be used against accused, although 
not specifically warned that such 
statement might be used in a crim¬ 
inal proceeding against him, accused 
was sufficiently advised as to his 
constitutional privilege against self¬ 
incrimination. 

XJ.S.—U. S. V. De Pietro, D.C.N.T., 36 
F.Supp. 389. 

86- Ill.—^Bolen v. People, 66 N.E. 

408, 184 111. 338. 


preliminary examination,^® except where he takes 
the stand to testify in his own behalf,®^ or is called 
as a witness by his own counsel.®^ 

Before grand jury. In the absence of a statute 
requiring it, there is no obligation on a grand jury®^ 
or the prosecutor or attorney for the government®^ 
to ad'vise a witness before it of his right to refuse 
to answer as to any matter which might tend to 
criminate him, since the witness, by reason of the 
presumption of knowledge of the law,®® is presumed 
to have knowledge of such right.®® This rule ap¬ 
plies provided no deception, fraud, or duress was 

93. U.S.—U. S. V. Lawn. D.C.N.Y., 
115 F.Supp. 674—^U. S. v. Wilson, D. 
C.Del.. 42 F.Supp. 721. 

KJ.—State V. Fary, 117 A.2d 499. 19 
NT.J. 431. 

Ohio.—Burke v. State, 135 N.E. 644, 
104 Ohio St. 220. 

28 C.J. p 810 note 89. 

Effect of absence of caution on waiv¬ 
er of privilege see infra § 456. 
Necessity of warning witness of in¬ 
tention to Impeach him by proof 
of contradictory statements see 
Infra 5 609. 

Proceedings of gn'and juries see 
Grand Juries |§ 37-44. 

Witness held sufficiently cautioned 

(1) Generally. 

Cal.—People v. Curtis, 9S P.2d 228, 
36 C.A.2d 306. 

(2) The rights of witnesses ap¬ 
pearing before grand jury were suffi¬ 
ciently protected where in each in¬ 
stance, when a witness refused to 
answer on ground of self-lncrimina- 
I tion, he was taken before the court 

and instructed as to his rights which 
were thereafter respected. 

Pa.—Commonwealth v. Rhey, 14 A.2d 
192, 140 Pa.Super. 340. 

U.S.—Thompson v. U. S., C.C.A. 
Ill., 10 F.2d 781. 

U. S. V. Haas, D.C.N.T., 126 F. 
Supp. 817—^U. S. V. Klein, D.C.N.T., 
124 F.Supp. 476—U. S. v. Miller, D. 
C.Pa., 80 F.Supp. 979. 

Ohio.—Burke v. State, 135 N.E. 644, 
104 Ohio St. 220. 

By government subpoena server 

Government investigators who sub¬ 
poenaed certified public accountant 
to testify before grand jury with 
respect to violations of Renegotia¬ 
tion Act were not obliged to warn 
him of his constitutional right to re¬ 
main silent prior to his examination 
before grand jury. 

XJ.S. —^Pulford V. U. S., C.C.A.Mich.r 
155 P.2d 944. 

95 . Ohio.—^Burke v. State, 136 N.E- 
644, 104 Ohio St. 220. 

Presumption of knowledge of law 
see Criminal Law § 586. 

96. Ohio.—Burke v. State, supra. 


J7. Utah.—State v. Hougensen, 64 
P.2d 229, 91 Utah 351. 

Time 

Court should inform witness as to 
his rights before he answers. 

Utah,—State v. Hougensen, supra. 

8a Mo.—State v. George, 113 S.W. 

1116, 214 Mo. 262. 

70 C.J. p 746 note 9 tb] (1). 

89. Mont.—State v. Allison, 153 P. 

2d 141, 116 Mont, 352. 

Va.—^Blair v. Commonwealth, 185 S. 

B. 900, 166 Va 715. 

Children. 

In proceedings against allegedly 
aelinquent children, it was duty of 
trial court to inform children, even 
after they were sworn as witnesses 
In language understood by them, that 
they were not required to answer 
questions propounded to them by the 
county attorney. 

Tex.—^In re Dendy, Clv.App., 175 S. 
Vr.2d 297, affirmed Dendy v, Wil¬ 
son, 179 S.W.2d 269, 142 Tex. 460, 
151 AL.R. 1217. 

In absence of counsel 

Where defendant is not represent¬ 
ed by counsel, it is improper for 
the court to invite or direct him to 
testify without ad\’lsing him as to 
his privilege against self-incrimina 
tion. 

N.T.—^People V. Morett, 69 N.Y.S.2d 
540, 272 App.Div. 96. 

People V. Chlebowy, 78 N.Y.S.2d 
596, 191 Misc. 768. 

90- N.Y.—People v. Chlebowy, su¬ 
pra 

N.C.—State v. Farrell, 28 S.E.2d 560 
223 N.C. 804. 

At coroner’s inquest 
Mont.— State v. Allison, 163 P.2d 
141, 116 Mont. 352. 

91. S.D.—State v. Sinnott, 30 N.W. 
2d 455, 72 S.D. 100, certiorari de¬ 
nied 68 S.Ct. 1512, 334 U.S. 844, 92 
L.Ed. 1768. 

93. Or.—State v. Kelley, 247 P. 146, 
118 Or. 397, error dismissed and 
certiorari denied 47 S,Ct. 604, 273 
U.S. 689, 71 L,Bd. 790, and error 
dismissed Willas v. State of Ore¬ 
gon, 47 S.Ct, 668, 274 U.S. 722, 71 
LEA 1326. 


94. 
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used on the witness,®*^ and particularly where he was 
represented by counsel or was not ignorant of the 
privilege,®® and where at the time the witness was 
summoned before, and questioned by, the grand jury 
he was not an actual or potential defendant,®® or 
even though the witness ^vas under suspicion.^ The 
mere possibility when the witness is called that he 
may later be indicted constitutes no basis for re¬ 
quiring that he be advised of his privilege against 
self-incrimination.2 It does not apply, however, 
to a witness who at the time he was summoned and 
questioned by the grand jury was under indictment 
or information with respect to a matter related to 
the grand jury investigation, and in such case he 
must be advised as to his right not to testify.® 

Extent of immunity protection. Under constitu- 


98 C.J.S. 

tional or statutory provision authorizing the grant of 
immimity in exchange for the loss of the privilege 
against self-incrimination, it is necessary, when the 
privilege is claimed and the witness is directed to 
testify, for the court to inform him of the extent and 
nature of his protection.^ 

§ 450, Claim of Privilege 

The privilege of a witness against self-Incrimination 
must, In order to be availed of, be claimed or properly 
invoked; no special language or formula Is required for 
such claim. 

In order to be available, the privilege of a wit¬ 
ness of refusing to answer on the ground that the an- 
sw’’er may tend to criminate him must be claimed,® 


97. U.S.—U. S. V. Haas, D.C.N.T., | 

126 F.Supp. 817—U. a V. Klein, D. 
C.N.T., 124 F.Supp. 476—U. S. v. 

Miller, D.C.Pa., 80 F.Supp. 979— 
U. S. V. AVilson, D.C.Del., 42 F.Supp. 
721. 

S3, XJ.S.— XJ. S. V. Klein, D.C.N.T., 

124 F.Supp. 476. 

99. U.S.—tr. S. V. Haas, D.C.N.T., 

126 F.Supp. 817. 

1 . U.S.—U. S. V. Klein. D.G.N.Y., 
124 F.Supp. 476. 

2. tJ.S.—^U. S. V. Scully, C.A.N.Y., 
225 F.2d 113, certiorari denied 76 
act. 156 , 350 U.a 897, 100 L.Bd. 
788. 

N-.j,-lstate V. Fary, 117 A.2d 499, 19 
N.J. 431. 

3. XJ.S.—XJ. S. V. Lawn, D.C.N.Y, 115 
F.Supp. 674. 

4. Pa.'—Commonwealth v. Haines, 90 
A. 2d 842, 171 Pa.Super. 362. 

A prelisninary requisite to adjndloa- 
tiou ot contempt 

Pa.—Commonwealth v. Haines, su¬ 
pra. 

5. XJ.S.—Emspak v. XJ. S., App.D.C., 
75 act 087, 349 XJ.a 190, 99 L.Ed, 
997—^Rogers v. XJ. S., Colo., 71 S. 
Ct. 438 , 340 U.a 367, 95 LuBd. 844, 
19 A.L.R.2d 378, rehearing: denied 
71 S.Ct 619, 341 U.S. 912, 95 L.Ed, 
1348—Smith v. U, S.. N.Y.. 69 S. 
Ct. 1000 . 337 U.a 137, 93 L.Bd. 1264 
—U. S. V. Monia, Ill., 63 S.Ct. 409, 
317 U.a 424. 87 L.Bd. 376. 

U. a V. Klein, D.C.N.T., 124 F. 
Supp. 476—U. S. V. Manno, E.C. 
Ill., 118 F.Supp. 511. 

Sears, Roebuck & Co, v. Ameri¬ 
can Plumbing: & Supply Co., E.C. 
Wla., 19 P.R.D. 334. 

Cal.—Steinmetz v. California State 
Bd. of Bd., 285 P.2d 617, 44 C.2d 816, 
certiorari denied 76 S.Ct 703, 351 
U.S. 916, 100 UEd. 1448. 

D.C.—U. S. V. Fitzpatrick, E.C., 96 
F.Supp. 491. 

Ill.—Coombs V. Board of Fire 8b Po¬ 
lice Com'rs of City of Bast St 


Louis, 106 N.B.2d 145, 347 Ill.App. ^ 
78. 

Ky.—Taylor v. Commonwealth, 188 
S.W.2d 140, 274 Ky. 61—Frost v. ] 
Commonwealth, 81 S.W.2d 683, 258 
Ky. 709. 

La.—State v. Brown, 59 So.2d 431, 
221 La. 394. 

Me.—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 387, 38 A.L.R.2d 210. 
Mass.—Commonwealth v. Wood, 19 
N.E.2d 320, 302 Mass. 265. 

N.J.—State V. Grundy, 54 A.2d 793, 
136 N.J.Law 96. 

Or.—State v. Hennessey, 245 P.2d 
875, 195 Or. 355. 

Pa.—Commonwealth v. Cavanaug:h, 
46 A.2d 579, 159 Pa.Super. 113. 

70 C.J. p 746 note 19. 

Necessity of verification of pleading: 
containing: matter as to which per¬ 
son would be privileged from tes¬ 
tifying see Pleading § 354. 

Waiver by failure to claim see infra 
§ 456. 

*‘To preserve his right • 

[the witness] must himself object” 
Md.—^Raymond v. State ex rel. Toun- 
kins, 72 A.2d 711, 712, 196 Md. 126. 

Clear claim required 
Del.—Carey v. Bryan and Rollins, 
105 A.2d 201, 9 Terry 895. 

Spedfio or explicit claim 

(1) Constitutional privilege against 
self-incrimination must be explicitly 
claimed. 

D.C.—Communist Party of U. S. v. 
i Subversive Activities Control Bd., 
223 F.2d 631, 96 U.S.App.D.C. 66, 
reversed on other grounds 76 S.Ct. 
663, 351 U.S. 115, 100 L.Ed. 1003. 

(2) Witness must specifically claim 
his privilege and not merely decline 
to answer a question. 

'D.C.— U. 8. V. Emspak, D.C., 96 F. 
Supp. 1012. 

Privilege mnst be claimed and 
stood OIL in order to be effectiva 
U.S.—U. S. V. Smyth, D.C.CaL, 104 F. 
Supp. 283. 


XTnmerous qnestioiis 
Where claim is made with respect 
to numerous questions asked wit¬ 
ness, claim should be considered to 
apply to a question asked in connec¬ 
tion with questions to which he had 
made claim of privilege, unless he 
makes it clear that he is waiving 
claim of privilege. 

D.C.—U. S. V. Raley, D.C., 96 F.Supp. 
495. 

Witness must object to answering 
each question on ground that an¬ 
swer will tend to Incriminate him. 
Minn.—State v. Gensmer, 61 N.W.2d 
680, 235 Minn. 72, certiorari denied 
Gensmer v. State of Minn., 78 S.Ct. 
24, 344 U.S. 824, 97 L.Ed. 642— 
State V. Nolan, 44 N.W.2d 66, 231 
Minn. 622. 

BeUance on immnuity statute 

In ordinary case, where there Is no 
reliance on a statute granting im¬ 
munity. a claim of privilege against 
self-incrimination is clearly essen¬ 
tial; while Immunity is given in re¬ 
turn for the relinquishment of a 
privilege, such privilege must be as¬ 
serted before there can be basis for 
the immunity. 

Mass.—Corcoran v. Commonwealth, 
138 N.B.2d 348. 

Claim of privilege held idiowii 

(1) Generally. 

D.C.—U. S. V. Elsie, D.G, 62 F.Supp. 
105. 

(2) Defendant's witness' withdraw¬ 
al from stand after trial Judge ex¬ 
plained to witness and parties' at¬ 
torneys witness' privilege against 
self-incrimlnatlon and told witness 
that he could testify or refuse to tes¬ 
tify constituted factual personal 
claim of such privilege by witness, 
although he did not personally an¬ 
swer inquiry from court as to wheth¬ 
er he claimed privilege. 

Miss.—Musselwhlte v. State. 64 So. 
I 2d 911, 212 Miss. 526. 
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asserted,^ or properly invoked,^ under oath;* the 
privilege is merely an option of refusal and not a 
prohibition of inquiry.* If a witness does not claim 
the privilege, he will not be considered to have been 
“compelled” within the meaning of the Fifth 
Amendment;!* the amendment does not preclude a 
witness from testifying voluntarily in matters vrhich 
may incriminate him,!! and does not prevent a per¬ 
son from being called to testify where he makes his 
decision to testify or not to testify.!^ 

If accused wishes to exercise his right, he should 


do so openly and without camouflage or subter¬ 
fuge.!* Xo special combination of words,!^ ritualis¬ 
tic!* or magic!* formula, specific term or expres¬ 
sion,!7 or talismanic phrase!* is essential in order to 
invoke the pririlege against self-incrimination, nor 
are any particular words ;!* and a witness need not 
have the skill of a lawyer to invoke the protection 
of the self-incrimination clause.** All that is neces¬ 
sary is an objection stated in language that may 
reasonably be expected to be understood as an at¬ 
tempt or intention to invoke the privilege,*! or that 


6. D.C.—May V. U. S., 175 F.2d 994, 
84 U.S.App.D.C. 233, certiorari de¬ 
nied 70 S.Ct. 68, 338 U.S. 830, 94 
L.E3d. 606, order withheld 70 S.Ct. 

80, rehearing denied 70 S.Ct. 154, 
338 U.S. 882, 94 L.Ed. 642—Gars- 
son V. U. S., 175 P.2d 994, 84 U.S. 
App.D.C. 233, certiorari denied 70 
S.Ct 68, two cases, 338 U.S. 830, 94 
L.£id. 605, order withheld 70 S.Ct. 

81, two cases, 338 U.S. 854, motion 
denied 70 S.Ct. 94. 95, rehearing de¬ 
nied 70 S.Ct. 164, 165, 338 U.S. 882. 
94 L.Ed. 642. 

K.J.—State V. Toscano, 100 A.2d 170. 
13 N.J. 418. 

N.T.—Southbridge Finishing Co. v. 
Golding. 143 N.T.S.2d 911, 208 Misc. 
846, affirmed 167 KY.S.2d 898, 2 A. | 
D.2d 882. 

Answer not compelled by court 

However, in prosecution for ac¬ 
cepting bribe, where answer to ques¬ 
tion asked alleged bribe giver on 
cross-examination as to whether he 
was afraid he might be prosecuted 
for perjury before grand Jury, if he 
testified that defendant did not take 
money from witness as bribe, might 
have been self-incriminating, trial 
court correctly refused to compel 
answer notwithstanding witness did 
not literally assert his constitutional 
right against self-incrimination. 

—People V. Kuberacki, 16 N.W. 
2d 703, 310 Mich. 162. 


7, XJ.S.—^Alford v. U. S., Cal., 61 S. 
Ct. 218, 282 U.S. 687, 75 L.Ed. 624. 

Kroger Grocery & Baking Co. v. 
Stewart, C.C.A.M0., 164 F.2d 841. 

“It is a fallacy ... to regard 
the right of a witness to remain 
mute when a criminating fact is in¬ 
quired about as a fixed barrier to the 
search of the judicial process for 
truth. The barrier is up as to any 
question only when the witness him¬ 
self chooses to put it up.” 

N.J.—State V. Fary, 117 A.2d 499, 602, 
19 N.J. 431. 

U.S.—U. S. V. U1 Carlo, D.C.Ohio, 
102 P.Supp. 697. 

Hawaii.—^Territory of Hawaii v. La¬ 
nier, 40 Hawaii 66. 

Tex.—^Fleishman v. State, Civ^App., 
91 S.W.2d 493. 

98 C.J.S.—19 


Wis.—State ex rel. Kennon v. Han¬ 
ley, 24 Nr.W.2d 683, 249 Wis. 399. 

70 C.J. p 746 note 20. 

Interposing claim after swearing of 
witness see infra § 452. 

9. Mass.—^Ross v. Crane, 195 N.E. 
884, 291 Mass. 28. 

N.T.—People v. Allen, 282 NT.Y.S. 

860, 246 App.Dlv. 612. 

Pa.—Commonwealth v. Cavanagh, 46 
A.2d 579, 169 Pa.Super. 113. 

10. U.S.—U. S. V. Monia, Ill., 63 S. 
Ct 409, 317 U.S. 424, 87 L.Ed. 376. 

U. S. V. Manno, D.C.I11., 118 F. 
Supp. 511. 

11- U.S.—^U. S. V. Monia, IlL, 63 S.Ct. 
409. 317 U.S. 424, 87 L.Ed. 376. 

U. S. V. Manno, D.C.Ill., 118 P. 
Supp. 511. 

Slement of compnlsiozL absent 

Where one voluntarily enters Into 
proceeding and as participant seeks 
material advantage which he would 
not otherwise gain, essence of prohi¬ 
bition against compelling testimony 
does not exist, since element of com¬ 
pulsion is not present. 

Ariz.—State v. Marsin, 307 P.2d 607, 
82 Ariz. 1. I 

12. —^u. S. v. Manno, D.C.I11.,; 

118 F.Supp. 511. 

! 13. Wis.—State v. Raines, 33 N.W. 
2d 266, 253 Wis. 143. 

14. U.S.—Quinn v. U. S., App.D.C., 
75 S.Ct. 668, 349 U.S. 165, 99 L.Ed. 
964. 

- Ohio.—State v. Morgan, 133 N.B.2d 
104, 164 Ohio St. 629. 


16- U.S.—^Emspak v. U. S., App.D.C., 
75 S.Ct. 687, 349 U.S. 190, 99 L.Bd^ 
997—Quinn V. U. S., App.D.C.. 75 
S.Ct. 668, 349 U.S. 166, 99 L.Ed. 
964. 

16. D.C.—^Emspak v. U. S., 203 P.2d 
64, 91 U.S.APP.D.C. 378, reversed 
on other grrounds 76 S.Ct. 687, 349 
U.S. 190, 99 L.Ed. 997. 

17. Pa.—Commonwealth ex rel. Es- 
terline v. Bsterline, 124 A.2d 133, 
181 Pa.Super. 632. 

U.C.—Quinn v. U. S., 203 F.2d 20, 91 
U.S.APP.D.C. 344, reversed on oth¬ 
er grounds 76 S.CL 668, 349 U.S. 
165, 99 L.Ed. 964. 


118. U.S.—^Emspak v. U, S., AppJG.C., 

289 


75 S.Ct. 687, 349 U.S. 190, 99 L.Ed. 
997. 

19. D.C.—U. S. V. Fitzpatrick, D.C., 

96 P.Supp. 491. 

20. U.S.—Quinn v. U. S., App.D.C., 

75 S.Ct. 668, 349 U.S. 155, 99 L.Bd. 
964. 

“The claim was not stated by the 
witness with the meticulous clarity 
demanded of a legal craftsman, but 
fundamental rights do not hang by 
the tenuous thread of a lajTnan's 
knowledge of the niceties of law.” 

U.S.—^In re Friedman, D.C.N.Y., 104 
P.Supp. 419, 421. 

21. U.S.—Emspak v. U. S., App.D.C., 
75 S.Ct. 687, 349 U.S. 190, 99 L-Ed. 
997—Quinn v. U. S., App.D.C., 76 S. 
Ct. 668, 349 U.S. 155, 99 L.Ed. 964. 

Ohio.—State v. Morgan, 133 Nr.E.2d 
104, 164 Ohio St. 629. 

Flea, rather than form in which it 
is asserted by witness claiming priv¬ 
ilege, determines whether privilege 
is to be upheld, and it is sufficient 
if it appears that he is attempting 
to assert his constitutional privilege. 
U.S.—^In re Friedman, D.C.N.Y., 104 
P.Supp. 419. 

fiLVocatioxL of Fifth Amendment suf¬ 
ficient although inapplicable 

(1) Witnesses in state court pro¬ 
ceeding sufficiently asserted claim 
by claiming the Fifth Amendment, 
even though the federal Constitution 
was not applicable. 

Pa.—Commonwealth ex rel. Esterline 
L V. Esterline, 124 A.2d 133, 181 Pa. 
Super. 532. 

(2) Where witness appearing ob- 
! jected to questions on ground that 
; they tended to incriminate him In 

violation of the Fifth Amendment to 
the federal Constitution, although 
that amendment was not applicable, 

^ he would be deemed to have invoked 
^ rule of privilege against self-incrim- 
^ ination under the state constitution. 

Ohio.—State v, Morgan, 133 N.E.2d 
1- 104,164 Ohio St. 529. 

^ FArtloiilar language held sufficient 
<1) Use of term “Fifth Amend- 
! ment” is sufficient. 

D.C.—U. S. V. Fitzpatrick, D.C., 96 
F.Supp. 491. 

(2) Witness basing his refusal to 
L, answer questions prepounded by con- 
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puts the tribunal on notice that the claim is made;^^ 
and an objection that is sufficiently clear to reveal 
a probable intention to invoke the privilege cannot 
be ignored merely because it is not phrased in an 
orthodox manner,or is phrased in vague terms.^^ 

The language of the claim may be the witness* 
own composition, a quotation from another, or the 
adoption of another's statement the claim may 
be made by words or by action.26 

Before a person can be compelled to testify 
against himself, he must have a fair chance to exer¬ 
cise his right under the Fifth Amendment but 
arbitrary or fanciful claims will not be sustained.^® 
Denial of guilt is not a confession that the claim of 
possible incrimination is not put forward reasonably 
and in good faith.29 

Where the witness has claimed the privilege as to 
one question, the trial court may refuse to permit 


similar questions without submitting such questions 
to the witness for his decision as to whether he 
will claim the privilegebut it has been held that 
a witness called for examination by justices of the 
peace sitting to advise as to offenses must claim the 
privilege of refusing to answer on the ground of 
self-incrimination as to each specific question 
asked.3i 

Immunity from prosecution. The privilege of im¬ 
munity from prosecution must be claimed by the par¬ 
ty seeking to take advantage of it.^^ 

Proceedings by grand jury. A witness subpoenaed 
to appear and testify before a grand jury must, in 
order to avail himself of the privilege against self¬ 
incrimination, plead or claim it whenever the an¬ 
swer to a question may incriminate he must claim 
the privilege on oath^^ and in no uncertain terms,35 
or he will not thereafter be considered to have been 


grresslonal committee on “primarily 
the first amendment, supplemented 
by the fifth” sufficiently invoked 
privilege. 

U.S.—Emspak v. U. S., App.D.C., 75 
S.Ct. 687, 849 U.S. 190, 99 L.Ed. 997. 
(8) In popular parlance, and even 
in legal literature, the term “Fifth 
Amendment,” in context of our time, 
is commonly regarded as synonymous 
with privilege against self-lncrlm- 
ination, and a witness may Invoke 
privilege by stating "I refuse to tes¬ 
tify on the ground of the Fifth 
Amendment.” 

TJ.S.—Quinn v. tJ. S., App.D.C., 75 S. 
Ct. 668, 349 U.S. 165, 99 Li.Bd. 964. 

(4) Mere fact that witness before 
congressional subcommittee relied on 
First Amendment did not preclude 
his reliance on the Fifth Amend¬ 
ment as well, and in basing his re¬ 
fusal to answer on “the First and 
Fifth Amendments” and “the First 
Amendment to the Constitution, sup¬ 
plemented by the Fifth Amendment” 
he sufficiently invoked the privilege. 
U.S.—Quinn v. U. S., supra. 

D.C.—U. S. V. Fitzpatrick, D.C., 96 F. 
Supp. 491. 

(5) This is particularly true where 
committee made no attempt to have 
witness particularize his objection. 
U.S.—Quinn v. U. S., App.D.C., 76 S. 

Ct. 668, 349 U.S. 165, 99 L.Ed. 964. 
<6) Other language held sufficient. 
U.S.—^In re Friedman, D.C.N.Y., 104 
F.Supp. 419. 

22. D.a—^U. S. V. Fitzpatrick, D.C., 
96 F.Supp. 491. 

CongxessloxLai committee; ambignoiis 
claim 

(1) Congressional committee is not 
obliged either to accept or reject an 
ambiguous constitutional claim the 
very moment it is first presented, 
the way being always open for com¬ 


mittee to inquire into nature of 
claim before making ruling. 

U.S.—Emspak v. U. S., App.D.a, 75 
S.Ct. 687, 349 U.S. 190, 99 L.Ed. 
997. 

(2) Where witness* references to 
Fifth Amendment were sufficient to 
put congressional subcommittee on 
notice of apparent claim of privilege 
against self-Incrimination, it then be¬ 
came incumbent on committee either 
to accept claim or to ask witness 
whether he was in fact invoking 
privilege, particularly if it believed 
that witness feared stigma that 
might result from forthright claim 
of his right to refuse to testify. 

U.S.—Quinn v. U. S., App.D.C., 76 S. 
Ct. 668, 349 U.S. 165, 99 L.Ed. 964. 

23. U.S.—^Emspak v. U. S., App.D.C., 
76 S.Ct. 687, 349 U.S. 190, 99 L.Ed. 
997. 

Stigma; veiled cla i m 
If stigma may result from wit¬ 
ness* reliance on self-incrimination 
clause, propoimder of question 
should be all the more ready to rec¬ 
ognize veiled claim of privilege. 

U.S.—^Emspak v. U. S., supra. 

24. U.S.—Quinn v. U. S., App.D.C., 

76 S.Ct. 668, 349 U.S. 165, 99 L.Ed. 
964. ' 

j 

25. D.C.—Quinn v. U. S., 203 F.2d 20, | 
91 U.S.App.D.C. 344, reversed on 
other grounds 76 S.Ct. 668, 849 U.S. 
165. 99 L.Bd. 964. 

Betennlnlng whether other person 
claimed Immunity 
Courts cannot act on unrevealed 
intentions, and therefore, in deter¬ 
mining whether witness had invoked 
privilege by referring to and adopt¬ 
ing language used by another, in¬ 
quiry would have to be whether the 
person whose language was adopted 
had claimed the immunity. 
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D.C.—Quinn v. U. S., 203 F.2d 20, 91 

U. S.App.D.C. 344, reversed on oth¬ 
er grounds 75 S.Ct. 668, 349 U.S. 
155, 99 L.Ed. 964. 

26. D.C.—Quinn v. U. S., 203 F.2d 20, 
91 U.S.App.D.C. 344, reversed on 
other grounds 75 S.Ct. 668, 349 U.S. 
155, 99 L.Ed. 964. 

27. U.S.—Brock v. U. S.. CA-Fla., 
223 P.2d 681. 

28. D.C.—U. S. V. Emspak, D.C., 95 
F.Supp. 1012. 

29. N.T.—Southbrldge Finishing Co. 

V. Golding, 143 N.T.S.2d 911, 208 
Misc. 846, affirmed 157 N.T.S.2d 
898. 2 AD.2d 882. 

30. Minn.—State v. Bllansky, 3 
Minn. 246. 

31. Conn.—^McCarthy v. Clancy, 148 
A. 661, 110 Conn. 482. 

32. N.T.—^People v. Clenner, 289 N. 
T.S. 1069, 169 Misc. 860. 

33. U.S.—U. S. V. Lawn, D.C.N.T., 
115 F.Supp. 674—U. S. v. Miller, D. 
C.Pa., 80 F.Supp. 979. 

N.T.—^People v. Barbour, 273 N.T.S. 
788, 152 Misc. 39—People v. Bermel, 
128 N.T.S. 624, 71 Misc. 356. 
Question plainly tending to incrim¬ 
inate 

However, it has been held that un¬ 
less answer to a question plainly 
might tend to incriminate witness be¬ 
fore one-man grrand jury, witness 
must claim his privilege and afford 
judge acting as one-man grand jury 
an opportunity to determine merits 
of his claim. 

Mich.—In re Selik, 19 N.W.2d 87, 311 
Mich. 713. 

34. U.S.—U. S. V. Miller, D.C.Pa., 80 
F.Supp. 979. 


3& U.S.—U. S. V. Miller, supra. 
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‘‘compelled’^ within the meaning of the Fifth 
Amendment.36 However, accused cannot by legal 
means be compelled to testify before a grand jury, 
even though he fails to claim his constitutional privi¬ 
lege against self-incrimination.37 

A statute or administrative order is not invalid 
because it places a person in a position where he 
must claim his privilege in order to avoid incrimi¬ 
nating himself.5 S 

§ 451. -Who May Claim 

a. In general 

b. Proceedings by grand jury 


a. In General 

The privilege of a witness against seif-incrimlnation 
is personal, and cannot be claimed by or for another, 
including the party by or against whom he Is called to 
testify. 

The privilege of a witness of refusing to answer 
on the ground of self-incrimination, as discussed 
supra §§ 431-443, is for the protection of the wit¬ 
ness, and not for that of any other persons,®® so that, 
while the privilege may,^® and should,^^ be claimed 
by the witness, it is a personal privilege, or right, 
of the witness,^® which is solely and exclusively for 


36. XJ.S.—U. S. V. Miller, supra. 

37. TJ.S.—XJ. S. V, Miller, supra. 

38. D.C.—Communist Party of tJ. S. 
V. Subversive Activities Control 
Bd., 233 F.2d 531. 96 U.S.App.D.a 
66, reversed on other grounds 76 
S.Ct. 663, 351 U.S. 116, 100 L.Ed. 
1003. 

39. La.—Coxpus Juris auoted at 
length In. State v. Davis, 23 So.2d 
801, 811, 208 La. 954. 

70 C.J. P 748 note 60. 

Persons protected by privilege see 
supra S 432. 

Right of accomplice called by prose¬ 
cution to claim privilege see Crim¬ 
inal Law § 802. 

40. Ill.—City of Chicago v. Lord, 
122 N.B.2d 439, 3 Ill.App.2d 410. 

Ohio.—State ex rel. Simons v. Kiser, 
App., 98 N.E.2d 322. 

70 C.J. P 748 note 61. 
involvement in crime 
Witness may not refuse to be 
sworn and tell what he knows up to 
the point of his own involvement in 
crime; but at that point he may 
claim his constitutional privilege and 
refuse to go further unless given 
full immunity. 

U.S.—Shushan v. U. S., C,C.A.Lia., 117 j 
F.2d 110, 133 A.L.R. 1040, certiorari 
denied 61 S.Ct. 1085, 313 U.S. 674, 
85 L.Ed. 1531, rehearing denied 62 
S.Ct. 53, 314 U.S. 706, 86 L.Ed. 564, 
certiorari denied Newman v. U. S., 
61 S.Ct. 1086, 313 U.S. 574, 86 L.Ed. 
1532, rehearing denied 62 S.Ct. 53, 
314 U.S. 706, 86 L.Ed. 664, certio¬ 
rari denied Miller v. U. S., 61 S.Ct. 
1086, 313 U.S. 674, 85 L.Ed. 1632, 
rehearing denied 62 S.Ct. 63, 314 U. 
S. 706. 86 L.Ed. 664, certiorari de¬ 
nied Waguespack v. U. S., 61 S.Ct. 
1086, 313 U.S. 574, 85 L.Ed. 1532, 
rehearing denied 62 S.Ct. 63, 314 U. 
S. 706, 86 L.Ed. 564. 

Md.—^Adams v. State, 88 A.2d 556, 200 
Md. 133. 

41. N.T.—People v. Cahill, 86 N.B. 
39, 193 N.T. 232, 20 L.R.A.,N.S., 
1084. 

70 C.J. p 748 note 62. 


42. U.S.—Rogers v. U. S., Colo., 71 
S.Ct. 438, 340 U.S. 367, 95 L.Ed. 344. 
19 A.L.R.2d 378, rehearing denied 

71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348—U. S. V. White, Pa.. 64 S.Ct. 
1248, 322 U.S. 694, 88 L.Ed. 1542— 
Goldstein v. U. S., N.T., 62 S.CL 
1000, 316 U.S. 114, 86 L.Ed. 312— 
Hale V. Henkel, N.Y., 26 S.Ct. 370, 
201 U.S. 43, 50 L.Ed. 652. 

Remmer v. U. S., C.A.Nev., 205 
F.2d 277, vacated on other grounds 
74 S.Ct. 450, 347 U.S. 227, 98 L.Ed. 
654, and reaflarmed, C.A., 222 F.2d 
720, vacated on other grounds 76 S. 
Ct. 425, 350 U.S. 377. 100 L.Ed. 435 
—Hudson V. U. S., C.A.Ala., 197 F. 
2d 845— U, S, V. Singleton, C.A.Pa., 
193 P.2d 464, reversed on other 
groimds Singleton v. U. S., 72 S.Ct. 
1041, 343 U.S. 944, 96 L.Ed. 1349— 
U. S. V. Field, C.A.N.T., 193 F.2d 
92, certiorari denied Field v. U. S., 

72 S.Ct. 202, 342 U.S. 894, 96 L.Ed. 
670 and Hammett v. U. S., 72 S.Ct. 
202, 342 U.S. 894, 96 L.Bd. 670, cer¬ 
tiorari dismissed 72 S.Ct. 303, 342 
U.S. 908, 96 L.Ed, 679—^Howard v. 

U. S., C.A.MO,, 182 F.2d 908, vacat¬ 
ed on other grounds 71 S.Ct. 278, 
340 U.S. 898, 95 L.Ed. 651—Ziegler 

V. U. S., CA-Cal.. 174 F.2d 439, cer¬ 
tiorari denied 70 S.Ct. 68, 338 U.S. 
822, 94 L.Ed. 499—^Edwards v. U. 
S., aC.A.Okl., 181 F.2d 198, certio¬ 
rari denied 63 S.Ct. 262, 317 U.S. 
689, 87 L.Ed. 552, rehearing denied 
63 S.Ct. 325, 317 U.S. 711, 87 L.Ed. 
566—Village of Brookfield v. Pen- 
tis, C.C.A.II1., 101 P.2d 616—U. S. 
V. Ginsburg, C.C.A.I11., 96 P.2d 882, 
certiorari denied Ginsburg v. U, S., 
69 S,Ct. 81, 305 U.S. 620, 83 L.Ed. 
396—Claiborne v. U. S., C.C.A.M0., 
77 F.2d 682. 

U. S. V. Linen Service Council of 
N. J., D.C.]Sr.J., 141 F.Supp. 611— 
George v. Lindberg, D.C.Minn., 138 
F.Supp, 77—^U. S. V. Shibley, D.C. 
Cal., 112 F.Supp, 734—^U. S. v. Stef¬ 
fen, D.C.Cal., 103 F.Supp. 415— 
Pfitzinger v. U. S. Civil Service 
Commission, D.C.N.J.. 96 F.Supp. 
1, affirmed, C.A., 192 F.2d 934— 
Bowles V, Berard, D.C.Wls., 67 F. 

291 


Supp. 94— tr. S. V. Mary Helen Coal 
Corp., D.C.Ky., 24 F.Supp. 50. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wis., 19 P.R.D. 334. 

Ariz.—State v. Cassady, 190 P.2d 501, 
67 Ariz. 48. 

Cal.—Steinmetz v. California State 
Bd. of Ed., 285 P.2d 617, 44 C.2d 

816, certiorari denied 76 S.Ct. 708, 
351 S.Ct. 915, 100 L.Ed. 1448. 

Conn.—State v. Esposito, 191 A. 341» 
122 Conn. 604. 

D.a—Quinn v. U. S.. 203 F.2d 20, 91 
U.S.App.D.0. 344, reversed on oth¬ 
er grounds 76 S.Ct. 668, 349 U.S. 
155, 99 L.Ed. 964. 

Barrett v. Young, D.C., 184 F. 
Supp. 106—^U. S. V. Onassls, D.C., 
125 F.Supp. 190—^U. S. V. Peace 
Information Center, D.C., 97 F. 
Supp. 265—U. S, V. Emspak, D.C., 
95 F.Supp. 1012. 

[ Fla.—Jones v. Stoutenburgh, 91 So. 
2d 299—Vann v. State, 85 So.2d 
133. 

Hawaii—^Territory of Hawaii v. La¬ 
nier, 40 Hawaii 65. 

ni. —^People V. Cooper, 7 N.E.2d 882, 
866 Ill. 113, 110 A.L.R. 223. 

People V. Meisenhelter, 47 N.E.2d 
108, 317 IlLApp. 511. 

Iowa.—State v. Snyder, 69 N.W.2d 
223, 244 Iowa 1244. 

Ky.—^Taylor v. Commonwealth, 118 
S.W.2d 140, 274 Ky. 51. 

La.—State v. Brown, 59 So.2d 431, 221 
La. 394. 

M&—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 887, 38 A.L.R.2d 210. 
Md.—Adams v. State, 88 A.2d 556, 200 
Md. 133—^Rasrmond v. State ex rel. 
Younkins, 72 A.2d 711, 195 Md. 126. 
Mass.—Commonwealth v. Wood, 19 
N.E.2d 320, 302 Mass, 265—^Ross v. 
Crane, 195 N.E. 884, 291 Mass. 28. 
Mich.—St. John v. General Motors 
Corp., 13 N*.W.2d 840. 308 Mich. 333 
—^People V. Robinson, 10 N.W.2d 

817, 306 Mich. 167, certiorari de¬ 
nied 64 S.Ct. 369, 320 U.S. 799, 88 
Xj.Ed. 482—People ex rel. Moll v. 
Danziger, 213 N.W. 448, 238 Mich. 
89, 52 A.L.R. 136. 
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his own particular benefit,^® and not for that of 
some third person,such as a codefendant of the 
witnesses 


The privilege can be claimed or asserted by the 
witness alone,or only by him personall}",^'^ or only 
by a person entitled to the privilege;^8 it cannot be 


Minn.—State v. Gensmer, 51 N.W.2d 
680, 235 Minn. 72, certiorari denied 
Gensmer v. State of Minn., 73 S. 
Ct. 24. 344 tJ.S. 824, 97 L.Ed. 642. 

Miss.—^Musselwhite v. State, 54 So. 
2d 911, 212 Miss. 626. 

Mo.—Hall Motor Freight v. Mont¬ 
gomery. 212 S.W.2d 748, 357 Mo. 
1188, 2 A.L.R.2d 1292—State v. 
Sapp, 203 S.W.2d 426. 356 Mo. 705 
—State V. Conway, 164 S.W.2d 128, 
348 Mo. 680—State v. Hosier, 102 
S.W.2d 620—^Masterson v. St. Louis 
Transit Co., 103 S.W. 48, 204 Mo. 
507. 

Neb.—State ex rel. Wright v. Bar- 
low, 271 N.W. 282, 132 Neb. 166. 

N.H.—State v. Desilets, 73 A.2d 800. 
96 N.H. 245. 

N.J.—State V. Toscano, 100 A.2d 170, 
13 N.J. 418. 

Phelps V. Phelps, 32 A.2d 81, 133 
N.J.BCI. 392. 

N.T.—United Indus. Syndicate, Inc., 
V. Welsmann, 152 N.Y.S.2d 219, 2 
App.Dlv. 663. 

Application of Inter-City Asso¬ 
ciates, 142 N.T.S.2d 412, 207 Misc. 
1012, appeal dismissed 141 N.Y.S.2d 
263. 285 App.Div. 1183, reversed on 
other grounds 127 N.E.2d 872, 308 
N.Y. 1044—^King v. Liotti, 76 N.Y.S. 
2d 98, 190 Misc. 652, 672. 

Rain V. Kornreich, 41 N.Y.S.2d 
638. 

Ohio.—^In re Groban, App., 135 NE. 
2d 477, affirmed 128 N.E.2d 106, 164 
Ohio St. 26—In re Leiby’s Estate, 
App., 101 N.E.2d 214, second case, 
appeal dismissed 101 N.E.2d 906, 
156 Ohio St. 254, reversed on other 
grounds 105 N.E.2d 683, 157 Ohio 
St 374—State ex rel. Simons v. 
Kiser, App., 98 N.B.2d 322. 

Or,—State v. Hennessey, 245 P.2d 
875, 195 Or. 355—^In re Jennings, 
59 P.2d 702, 154 Or, 482. 

Pa.—Commonwealth v. Butler, 90 A 
2d 838, 171 Pa.Super. 350—Com¬ 
monwealth V. Tracey, 8 A2d 622, 
137 Pa.Super. 221. 

Commonwealth v. Eta.rgreaves, 50 
Pa.Dist & Co. 641. 

Tex.—Fleishman v. State, CivApp., 
91 S.W.2d 493. 

•V^-.Va.—SUte v. Lucas, 40 S.B.2d 817, 
129 W.Va. 324. 

70 C.J. p 748 note 63. 

“Privilege is personal to those to 

whom it belongs.** 

Minn.—Esser v. Brophey, 3 N.W.2d 
3, 4, 212 Minn. 194. 

Overwhelming weight of authority 

U.S.—^U. S. V. Smyth, D.C.CaL, 104 
F.Supp. 283. 

Sighly personal privilege 

Va.—^Powell v. Commonwealth, 189 


S.E. 433, 167 Va. 558, 110 AL.R. 
90. 

Wholly personal privilege 
La.—State v. Davis, 23 So.2d 801, 208 
La. 954. 

Testimonial and personal privllega 
N.Y.—Bradley v. 0*Hare, 156 N.Y.S. 
2d 533. 2 AD.2d 436. 

Matter between witness and state 
Mo.—State v. Shepard. 67 S.W.2d 91. 
334 Mo. 423. 

43. U.S.—^Rogers v. U. S., Colo., 71 
S.Ct 438, 340 U.S. 367, 95 L.Ed. 
344, 19 A.L.R.2d 378, rehearing de¬ 
nied 71 S.Ct. 619, 341 U.S. 912, 95 
L.Ed. 1348—U. S. v. Murdoch, Ill., 
52 S.Ct 63. 284 U.S. 141, 76 L.Ed. 
210, 82 AL.R. 1376. 

Genecov v. Federal Petroleum 
Bd.. C.C.ATex., 146 F.2d 596, cer¬ 
tiorari denied 65 S.Ct. 913, 324 U. 
S. 865, 89 L.Bd. 1420—Edwards v. 
U. S.. C.C.A.Okl.. 131 P.2d 198, cer¬ 
tiorari denied 63 S.Ct. 262. 317 U.S. 
689, 87 L.Ed. 553, rehearing denied 
63 S.Ct 325, 317 U.S. 711, 87 L.Ed. 
666—Nicola v. U. S., C.C.APa.. 72 
P.2d 780. 

Noreen v. Van Dyke, D.CMinn., 
133 F.Supp. 142—U. S. v. Thomas, 

D.C.Ky., 49 F.Supp. 547—U. S. v. 
Shaw, D.C.Cal., 33 F.Supp. 531— 
U. S. V. Mary Helen Coal Corp., 
D.C.Ky.. 24 F.Supp. 60. 

Cal.—Steinmetz v. California State 
Bd. of Ed., 285 P.2d 617, 44 Cal.2d 
816, certiorari denied 76 S.Ct. 708, 
351 S.Ct. 915, 100 LEd. 1448. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Benefits of the Pifth Amendment 

are exclusively for a witness com¬ 
pelled to testify against himself in 
a criminal case and cannot be set up 
on behalf of any other person or in¬ 
dividual or of a corporation of which 
he is an officer or employee. 

U.S.—^In re Investigation Conducted 
by Attorney General of U. S., re 
Alleged Violations of Federal Anti- 
Trust Laws, D.C.N.Y., 27 F.Supp. 
997, motion denied, C.C.A, 104 F. 
2d 658. 

44. U.S,—^In re Investigation Con¬ 
ducted by Attorney General of U. 
S., re Alleged Violations of Anti- 
Trust Laws, supra. 

Kan.—State v. Addington, 147 P.2d 
367, 168 Kan. 276. 

Privilege incapable of assignment 
Or.—^In re Jennings, 59 P.2d 702, 154 
Or. 482, 

45. Kan.—State v. Addington, 147 P. 
2d 367, 168 Kan. 276. 

46. U.S.—^U. S, V. Ginsburg, C.C.A 
IIL, 96 F.2d 882, certiorari denied 
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Ginsburg v. U. S., 59 S.Ct. 81, 305 

U. S. 620, 83 L.Ed. 396. 

U. S. V. Steffen, D.C.Cal., 103 F. 
Supp. 415. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., DC. 
Wls., 19 P.R.D. 334. 

Fla.—^Jones v. Stoutenburgh, 91 So.2d 
299. 

Hawaii.—^Territory of Hawaii v, La¬ 
nier, 40 Hawaii 65. 

N.J.—State V. Marchese, 101 A. 2d 
13. 14 NJ. 16. 

Phelps V. Phelps, 32 A.2d 81, 133 
N.J.EQ. 392. 

Ohio.-In re Leiby*s Estate, 101 N. 

E. 2d 214, App., second case, appeal 
dismissed 101 N.E.2d 906, 156 Ohio 
St. 254, and reversed on other 
grounds 105 N.E.2d 583, 167 Ohio 
St. 874—State ex rel. Simons v. 
Kiser, App., 98 N.E.2d 322. 

Pa.—Commonwealth ex rel. Esterline 

V. Esterline, 124 A2d 133, 181 Pa. 
Super. 532. 

Wash.—State v. Britton. 178 P.2d 
341, 27 Wash.2d 336. 

Wls.—State ex rel. Kennon v. Han¬ 
ley. 24 N.W.2d 683, 249 Wis. 399. 
“The privilege against self-lncrim- 
ination is neither accorded to the 
passive resistant, nor the person who 
is Ignorant of his rights, nor to 
one indifferent thereto. It is a 
fighting clause. Its benefits can be 
retained only by sustained combat 
. . , It is valid only when in¬ 

sisted upon by a belligerent claim¬ 
ant in person.’* 

U.S.—U. S. V. Willis, D.C.Ga., 145 

F. Supp. 365, 366—^U. S. v. Johnson, 
D.aPa., 76 F.Supp. 638, 640. 

Clroumstaiioes must be such as to 
indicate that witness himself person¬ 
ally asserts claim. 

D.C.—Quinn v. U. S.. 203 F.2d 20, 91 
U.SA.PP.D.C. 344, reversed on oth¬ 
er grounds 76 S.Ct 668, 349 U.S. 
155, 99 L.Ed. 964. 

Adoption of described expression 
When a witness personally asserts 
that he adopts a described expres¬ 
sion as his expression, claim is per¬ 
sonally mada 

D.C.—Quinn v. U, S., supra. 

47. U.S.—Sears, Roebuck & Co. v. 
American Plumbing & Supply Co., 
D.aWis., 19 P.R.D. 334. 

Del.—Carey v. Bryan and Rollins, 105 
A2d 201, 9 Terry 895. 

Miss.—^Musselwhite v. Stata 64 So.2d 
911, 212 Miss. 526. 

“No one could exercise it for him.’* 
U.S.—Claiborne v. U. S., C.C.A.Mo., 
77 P.2d 682, 690. 

48. Pa—Commonwealth v. Frank, 
48 A2d 10, 159 PaSuper. 271. 
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claimed by,^^ for,50 or on behalf of5l another, and 
cannot be claimed by the witness for the benefit of, 
or to shield or protect, another or others.®^ 

Moreover, imder some authorities the counsel for 
a witness may not claim the privilege in behalf 
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of the witness,55 even where the witness is also a 
part}’;54 but in the latter situation some authorities 
permit the pri\'ilege to be asserted by counsel.5® 

In a criminal prosecution, neither the prosecu¬ 
tion® 6 nor the party against whom the prosecution 


49. U.S.—Ziegler v. XT. S.. aA.Cal., 
174 F.2d 439, certiorari denied 70 
act. 68, 838 U.S. 822. 94 L.Ed. 499. 

Sears, Boebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wls., 19 P.R.D. 884. 

La.—State v. Davis, 23 So.2d 801, 
208 La. 954. 

Ohio.—State ex rel. Simons v. Kiser, 
App., 98 N.E.2d 322. 

**If the witness wishes to answer, 
no one can object.” 

Va.—^Powell V. Commonwealth, 189 
S.R 433, 441, 167 Va. 658, 110 A. 
L.B. 90. 

Taking advantage of error 
Any error in compelling witnesses 
to testify notwithstanding their in¬ 
vocation of constitutional immunity 
against self-incrimination could not 
be taken advantage of by defendant. I 
La.—State v. Davis, 23 So.2d 801, 208 ! 
La. 954. 

Partner has no power to prohibit 
testimony of another partner or offi¬ 
cers of partnership on ground that 
their testimony would incriminate 
him. 

D.C.—S. V, Onassis, D.C., 125 F. 
Supp. 190. 

Xn proceeding by defendant to take 
deposition of third person, complain¬ 
ant could not object to Questions pro¬ 
posed on ground that they might in¬ 
criminate such third person. 

N.J.—Phelps V, Phelps, 32 A.2d 81, 
183 N.J.EQ. 892. 

50. TJ.S.—^IT. S. V. Shibley, D.C.Cal., 
112 F.Supp. 734. 

La.—State v. Davis, 28 So.2d 801, 208 
La. 954. 

51. U.S.—Genecov v. Federal Petro¬ 
leum Bd., C.C.A.Tex., 146 P.2d 696, 
certiorari denied 65 S.Ct. 913, 324 
U.S. 865, 89 L.Ed. 1420. 

U. S. V. Shibley, D.aCaL, 112 F. 
Supp. 734. 

Fla.—Vann v. State, 85 So.2d 133. 
Mich.—St. John v. General Motors 
Corp., 18 N.W.2d 840, 308 Mich. 
338. 

Postal employees 

Privilege could not be asserted by 
postal employee on behalf of other 
members of his class. 

U.S.—^Noreen v. Van Dyke, B.a 
Minn., 188 F.Supp. 142. 

52. U.S.—Saffo V. U. S., CA-Mo., 218 
P.2d 131. 

George v. Lindberg, D.C.Minn., 
138 F.Supp. 77. 

D.C.—U. S. V. Nesmith, D.C., 121 F. 
Supp. 768. 

Ill.— -People V. Schults, 88 N.B.2d 879, 


312 Ill-App. 220. affirmed 44 N.B.2d 
601, 3S0 IIL 539. 

70 C.J. p 749 note 64. 

”The due administration of the law 
. . . gives . . . [the wit¬ 

ness] no right to attempt to avert 
real danger from others, no matter 
how closely he may be associated 
with them. Unless the answer to 
the question may tend to criminate 
himself, he must answer whatever 
the consequences may be to others.” 
Mlch.—People v. Hoffa, 29 N.W.2d 
292, 294, 318 Mich. 656—In re Mos¬ 
er, 101 N.W, 688 , 589, 138 Mich. 

302, 5 Ann.Cas. 31. 

Shielding others from prosecntion 
U.S.—U. S. V. Field, C.A.X.Y., 193 
P.2d 92, certiorari denied Field v. 
U. S.. 72 S.Ct 202, 342 U.S. 894, 
96 L.Bd. 670 and Hommett v. U. S., 
72 S.Ct 202, 342 U.S. 894, 96 L.Ed. 
670, certiorari dismissed 72 S.Ct. 

303, 842 U.S, 908, 96 L.Bd. 679. 
Cal.—^Ex parte Critchlow, 81 P.2d 

966, 11 C.2d 751. 

Ill.—^People V. Schultz, 44 N.B.2d 601, 
380 Ill. 539. 

Xnorliaination of another 

(1) Right of a person to refuse to 
Incriminate himself under Fifth 
Amendment was never intended to 
permit him to plead fact that some 
third person may be, or even will 
be, incriminated by his testimony. 
U.S.—Hale v. Henk^, N. Y.. 26 S.Ct. 

370, 201 U.S. 43, 60 L.Ed. 652. 

Remmer v. U. S., CA-Nev., 205 
F.2d 277, vacated on other grounds 
74 S.Ct 450. 347 U.S. 227, 98 L. 
Ed. 664, and reaffirmed, C.A., 222 
F.2d 720, vacated on other grounds 
76 S.Ct 426, 860 U.S. 377, 100 REd. 
436— TJ. S. V. Singleton, CA.Pa., 
193 P. 2 d 464, reversed on other 
grounds Singleton v. U. S., 72 S.Ct. 
1041, 343 U.S. 944, 96 LuEd. 1349. 

(2) This is true even where the 
witness is the agent of such third 
person. 

U.S.—^Hale v. Henkel, N.T., 26 S.Ct 
370, 201 U.S. 43, 60 L.Bd. 653. 
Remmer v. U. S., C.A.Nev.. 205 
[ F.2d 277, vacated on other grounds 
74 S.Ct 450, 347 U.S. 227, 98 L.Ed. 
654, and reaffirmed, C.A., 222 F.2d 
720, vacated on other grounds 76 
S.Ct. 425. 360 U.S. 377, 100 L.Ed. 
435. 

(3) Fact that answers to questions 
propounded to witness might incrim¬ 
inate witness* employer did not au¬ 
thorize witness to refuse to answer 
questions. 

Ala.—Ex parte Blakey, 199 So. 857, 
240 Ala. 517. 
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Officer, agent, or employee of cor¬ 
poration cannot claim the privilege 
for the benefit of the corporation. 
U.S.—Genecov v. Federal Petroleum 
Bd., aCAuTex., 146 F.2d 596, cer¬ 
tiorari denied 65 S.Ct, 913, 324 U. 
S. S65, 89 L.Ed. 1420—Taylor v. 
Ford Motor Co., 2 F.2d 473. 

53. U.S.—^U. S. V. 'Willis, D.C.Ga., 
145 F.Supp. 365—U. S- v. Johnson. 
D.aPa., 76 F.Supp. 538. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wls.. 19 PJEtD. 334. 

Hawaii.—^Territory of Hawaii v. La¬ 
nier, 40 Hawaii 65. 

La.—State v. Brown, 59 So.2d 431, 
221 La. 394. 

Ohio.—State ex rel. Simons v. Kiser, 
App., 98 N.E.2d 822. 

Wis.—State ex rel. Kennon v. Han¬ 
ley, 24 N.W.2d 683. 249 Wis. 399. 
70 C.J. P 749 note 65. 

Privilege may be suggested to court 
by attorney. 

Utah-—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

[ 54. U.S.—Ziegler v. U. S., CA.,CaI., 

1 174 P.2d 439, certiorari denied 70 

' S.Ct. 68, 338 U.S. 822, 94 L.Ed. 499. 
Del.—Mumford v. Croft, 93 A.2d 506, 
8 Terry 464. 

Tex.—Fleishman v. State, Civ.App., 
91 S.W.2d 493. 

70 C.J. p 749 note 65 [a] (1), (2). 

56. Utah.—State v. Shockley, 80 P. 

865, 29 Utah 25, 110 Am.S.R. 639. 
70 C.J. p 749 note 65 [a] (8). 

Aoonsed called as on cross-examina¬ 
tion 

Ohio.—General Elec. Co. v. Interna¬ 
tional Union, United Auto., Air¬ 
craft and Agr. Implement Workers 
of America (UAW-CIO), Com.PL, 
118 N.B.2d 708. 

Proceedings against children as de- 
linqnents 

Tex.—^In re Dendy, ClvApp., 175 S. 
W.2d 297, affirmed Dendy v. Wil¬ 
son, 179 S.W.2d 269, 142 Tex. 460, 
161 A.L.R. 1217. 

Violation of injunction 
Ohio.—General Elec, Co. v. Interna¬ 
tional Union, United Auto., Air¬ 
craft and Agr, Implement Workers 
of American (UAW-CIO), Com. 
PL, 118 N.E.2d 708. 

56. Md.—^Adams v. State, 88 A.2d 
556, 200 Md. 138. 

Xf the witness wishes to answer, 

he may do so and neither prosecution 
nor accused has a right to object. 
Md.—^Raymond v. State ex rel. Youn- 
kins, 72 A.2d 711, 195 Md. 126. 
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is brought67 has the right to object for the wit- 
ness. 

Neither the party against whom the witness is 
called to testify,nor such party’s counsel,59 nor 
the party calling the witness,6® nor such party’s 
counsel,®^ nor the court,62 can claim the privilege 
for the witness. 

Again, the privilege of a witness of refusing to 
produce books and papers on the ground that the 
production may tend to criminate him, as discussed 


supra § 448, may be claimed by such witness,62 but 
it is a personal privilege,64 and cannot be claimed 
for him by the party against whom he is to produce 
such documents,65 although the attorney for a wit¬ 
ness has been held empowered to claim the privilege 
for him.62 A witness cannot claim the privilege 
of refusing to produce books and papers on the 
ground that such documents will, or may, incrimi¬ 
nate another person,®^ nor can an officer or agent 
of the corporation rely on such privilege in refusing 
to produce corporate books and papers, whether as 


67. Md.—“Adams v. State, 88 A.2d 
666, 200 Md. 133—Raymond v. 

State ex rel. Younklns, 72 A.2d 711, 
196 Md. 126. 

Wash.—State v. Britton, 178 P.2d 
341, 27 Wash.2d 336. 

Bxexcise of privilege cannot he 
controlled by accused. 

N.H.—State v. Desilets, 73 A.2d 800. 
96 N.H. 246. 

Failure to accord xTltness inunnnity 
Accused cannot object even though 
court fails to accord witness due 
constitutional immunity, 
jyfo.—State V. Shepard, 67 S.W.2d 91, 
334 Mo. 423. 

Admission of testimony over plea 
Accused could not object to ad¬ 
mission of testimony by witness 
over witness’ plea of self-lncrimina- 
tion. 

N.J.—State V. Marchese, 101 A.2d 13, 
14 N.X 16. 

58. Ariz.—State v. Cassady, 190 P. 
2d 601, 67 Ariz. 48. 

Cal.—^People v. Mann, App., 307 P.2d 
684—^People v. Gonzales, 204 P. 
1088, 66 C.A. 330. 

Hawaii.—^Territory of Hawaii v. Lia- 
nier, 40 Hawaii 65. 

Iowa.—State v. Snyder, 59 H.W.2d 
223, 244 Iowa 1244. 

Minn.—^Esser v. Brophey, 3 N,W.2d 
3, 212 Minn. 194. 

Mo.—State v. Shepard, 67 S.W.2d 91, 
334 Mo. 423. 

N.J.—State v. Marchese, 101 A,2d 13, 
14 N.J. 16. 

Ohio.—^In re Leiby’s Estate, App., 
101 N.B.2d 214, second case, ap¬ 
peal dismissed 101 N.E.2d 906, 166 
Ohio St. 254, and reversed on oth¬ 
er grounds 105 N.E.2d 683, 157 | 
Ohio St 374. I 

Pa.—Commonwealth v, Spallone, 85 
A.2d 727, 164 Pa.Super. 282. 

'^.Va.—State v. Lucas, 40 S.B.2d 817, 
129 W.Va. 324. 

Wls.—State ex rel. Kennon v. Han¬ 
ley, 24 N.W.2d 683, 249 Wls. 399. 
70 C.X P 749 note 66. 

Claimants of antomohile, which 
had been forfeited for use in con¬ 
nection with sale of non-tax-paid 
distilled spirits, could not complain 
that witness had been compelled to 
give incriminating evidence after he 


had claimed his constitutional priv¬ 
ilege. 

U.S.—Hudson v. U. S., C.A.Ala.. 197 
P.2d 845. 

Motion that witness he informed of 
rights 

In rape prosecution, accused could 
not complain of refusal of trial 
court, on his motion, to inform com¬ 
plaining witness as to her rights in 
connection with the giving of testi¬ 
mony that might tend to degrade 
her. 

Conn.—State v. Esposito, 191 A. 341. 
122 Conn. 604. 

59. Ohio.—^In re Leiby*s Estate, 
App., 101 N.B.2d 214, second case, 
appeal dismissed 101 N‘.B.2d 906, 
166 Ohio St. 254, and reversed on 
other grounds 106 N.B.2d 583, 157 
Ohio St. 374. 

Wls.—State ex rel. Kennon v. Han¬ 
ley, 24 N.W.2d 683, 249 Wls. 399. 
70 C.J. p 749 note 67. 

60. Hawaii.—^Territory of Bte.waii v. 
Lanier, 40 Hawaii 65. 

Ohio.—^In re Leiby's Estate, App., 101 
K.B.2d 214, second case, appeal 
dismissed 101 N.E.2d 906, 156 Ohio 
St 254, and reversed on other 
grounds 106 N.B.2d 583, 167 Ohio 
St 374, 

70 C,J. p 749 note 68. 
j **A party may not invoke the priv- 
I ilege of his witness . . . This 
is but an application of the rule that j 
a party may assert his own rights, 
but not those of others.” 

Minn,—^Esser v. Brophey, 8 N.W.2d 
3, 4, 212 Minn. 194. 

61. Ohio.—^In re Leiby’s Estate, 
App., 101 N.B.2d 214, second case, 
appeal dismissed 101 N'.B.2d 906, 
156 Ohio St, 254, and reversed on 
other grounds 105 K.E.2d 583, 157 
Ohio St 374, 

70 C.J. p 760 note 89. 

62. U.S.— V. S. V, Ginsburg, C.C.A. 
Ill., 96 F,2d 882, certiorari denied 
Ginsburg v. U. S., 59 S.Ct 81. 306 
U.S. 620, 83 L,Ed. 396. 

70 C.J. p 760 note 70. 

Prohibiting witness from testifying 
Until witness invokes privilege, it 
is improper for court to prohibit him 
from testifying to relevant facts, 
and, therefore, where witness did not 
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claim such privilege trial judge had 
no right to refuse to permit him to 
testify. 

La.—State v. Brown, 69 So.2d 431, 
221 La. 394. 

68. Ill.—People V. Zazove, 142 N.B. 

643, 311 Ill. 198. 

70 C.J. p 752 note 72. 

Papers held property of witnesses 
U.S.—^Application of House, D.C.Cal., 
144 P.Supp. 95. 

64. U.S.—U. S. V. Linen Service 
Council of N. J., B.aN.X, 141 P. 
Supp. 611—Shaughnessy v. Baco- 
las. D.C.N.T., 135 P.Supp. 15. 

Pla.—^Vann v. State, 85 So.2d 138. 

70 C.J. p 750 note 73. 

Organization records 
Privilege if applicable to organi¬ 
zation records, would protect only 
person called to sign or swear to 
statement therein and only in so far 
as his own name is involved, and 
would not protect all members of or¬ 
ganization against a person swear¬ 
ing that they are members or protect 
one person against swearing that 
other persons are members of or¬ 
ganization. 

D.C.—Communist Party of U. S. v. 
Subversive Activities Control Bd., 
223 P.2d 631, 96 U.S.App.D.C. 66. 
reversed on other grounds 76 S.Ct. 
663, 351 U.S. 116, 100 L.B<1 1003. 

65. Ill.—^Kanter v. Clerk Cook Coun¬ 
ty Cir. Ct.. 108 lll-App. 287. 

Corporation 

(1) Private corporation, a party to 
the action, cannot claim the privilege 
for the witness, its officer, or em¬ 
ployee. 

Pla.—Vann v. State, 86 So.2d 133. 

70 ax p 760 note 74 [a]. 

(2) Privilege cannot be claimed in 
behalf of another, Inclusive of an 
employing corporation, unless guilt 
of witness producing records is also 
involved. 

Mich.—St. John v. General Motors 
Corp., 13 N.W.2d 840, 308 Mich. 333. 

66. U.S.—^Application of House, D. 
C.Cal., 144 P.Supp. 96. 

67. U.S.—U. S. V. Onassls, D,C.N.T., 
133 P.Supp. 327. 

Iowa.—^U. S. Express Co. v. Hender¬ 
son. 28 N.W. 426. 69 Iowa 40. 
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to incriminating the corporations^ or himself.®^ The 
owner of records may not raise his privilege against 
self-incrimination to prevent the production of his 
private records in the possession of third per- 
sons.*^® On the other hand, a member of a partner¬ 
ship may claim the privilege with respect to the 
production of partnership records.^^ 

The privilege which, under early cases, as dis¬ 
cussed supra § 446, a witness possesses of refusing 
to answer on the ground that the answrer may tend 
to expose him to personal liability, is a personal priv¬ 
ilege, *^2 and cannot be claimed by the party against 
whom the witness is called to testify.*^^ 

Likewise, the privilege of a witness of refusing 
to answer on the ground that the answer may tend 
to subject him to a penalty or forfeiture, as dis¬ 
cussed supra § 444, is a personal privilege,*^^ and, 
while it may be claimed by the witness,it cannot 
be claimed on behalf of another nor can it be 
claimed by the party against whom the witness is 
called to testify.7*^ 

Moreover, the privilege of a witness at a trial 
of refusing to answer on the ground that to an¬ 
swer as to matters collateral to the issue may tend 
to disgrace him or bring him into disrepute, as dis¬ 
cussed supra § 445, also is a personal privilege's 
which the witness may claim,'^^ although not for 


the benefit of a part>'.so Such privilege cannot be 
claimed by a party other than the witness,si nor by 
the counsel of the party against whom the witness is 
called to testify.ss So, an officer of a corporation 
cannot refuse to produce the corporate books on 
the ground that an examination of the books may 
infringe a right of privacy.S3 

The privilege of immunity from prosecution is a 
personal one.s^ 

At coroner^s inquest. The privilege of a witness 
at a coroner’s inquest of refusing to answer on the 
ground that his answer may tend to criminate him, 
as discussed in Coroners § 20, is a personal privi¬ 
lege,^® which a third person cannot claim for the 
writness.36 

Investigation of origin of fire. The privilege 
of refusing to answer on the ground that the an¬ 
swer may tend to criminate the witness, as discussed 
supra §§ 431-443, is a privilege personal to a wit¬ 
ness in an investigation of the origin of a fire,^'^ 
and he must himself assert 

Examination before trial. The privilege of a wit¬ 
ness in an examination before trial of refusing to 
answer questions on the ground that such answers 
may tend to criminate is a personal privilege,®^ 
and cannot be claimed for the benefit of a third 
person.^® 


ea XT.S.—^In re Verser-Clay Co., C 
C.A.Okl., 98 F.2d 859, 120 A.L.R. 
1098, certiorari denied Verser-Clay 
Co. V. U. S. Securities and Bx- 
changre Commission, 59 S.Ct. 487, 
306 U.S. 639, 83 Li,Ed. 1040. 

Shaughnessy v. Bacolas, D.C.N. 
T., 135 P.Supp. 15. 

70 C.J. P 760 note 76. 

69. U.S.—U. S. V. Linen Service 
Council of N. J., D.C.N.J., 141 P. 
Supp. 611—Shaughnessy v. Baco¬ 
las. D.C.N-.T., 135 P.Supp.- 15. 

70 C.J. p 760 note 77. 

70- U.S.—^U. S. V. Onassis, D.C.N’.T., 
133 P.Supp. 327. 

71. U.S.—U. S. V Linen Service 
Council of N. J., P.C.N.J., 141 P. 
Supp. 611. 

Twi-mnnit y gfraiited 

U.S._^U. S. V. Linen Service Council 

of N. J., supra. 

72. Mass.— Commonwealth v. Shaw, 
4 Cush. 694, 60 Am.D. 813. 

73- Mass.— Commonwealth v. Shaw, 
supra. 

74. Mich.—^People v. Danziger, 213 
N.W. 448, 238 Mich. 39, 62 A.L.B. 
136. 

76- Pa.—^Ladenhurg, Thalmann & 
Co. V. Pennsylvania R. Co., 6 Pa. 
List. 468. 

70 C.J. P 747 note 49. 

76. U.S.—^London v. Everett H. Dun¬ 


bar Corporation, Mass., 179 P. 606, 
103 C.C.A, 130. 

70 C.J. p 747 note 50. 

77. U.S.—^London v. Everett H. Dun¬ 
bar Corporation, supra. 

70 C.J. p 747 note 51. 

78. Iowa.—State v. Johnson, 245 N. 
W. 728, 215 Iowa 483. 

70 C.J, p 747 note 53. 

79. W.Va.—State v. Hill, 43 S.K 
160. 52 W.Va. 296. 

70 C.J. p 747 note 54. 

80. Cal.—^People v. Saunders, 110 P. 
825, 13 C.A. 743. 

81. Mo.—State v. George, 113 S.W. 
1116, 214 Mo. 262. 

70 C.J. p 747 note 56, 

82. Iowa,—State v. Knight, 216 N. ] 
W. 104, 204 Iowa 819. 

83. Wash.—In re Bolster, 110 P. 547, 
69 Wash. 656, 29 L.R.A.,N.S. 716. 

84. N.T.—^People v. Clenner, 289 N. 
T.S. 1069, 159 Misc. 860. 

85. Mo.—Garrett v. St. Louis Trans¬ 
it Co., 118 S.W. 68, 219 Mo. 66, 16 
Ann.Cas. 678. 

86. Mo.—Garrett v. St. Louis Trans¬ 
it Co., supra. 

87- Ohio.—^In re Groban, App., 136 
N.B.2d 477, affirmed 128 N.E.2d 106, 
164 Ohio St 26. 

70 C.J. p 746 note 28. 
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Proceeding to investigate origin of 
fire see Fires § 18. 

88: Wis.—State v. Lloyd, 139 N.W. 
514, 152 Wis. 24, Ann.Cas.l914C 
415. 

89. N.Y.—^Meyer v. Mayo, 159 N.T. 
S. 405, 173 App.Div. 199. 

NoxLparty witness 

Privilege Is personal to a nonparty 
witness, and neither a party nor 
counsel for a party to the action 
can make the objection. 

N'.T.—June Fabrics v. Teri Sue Fash¬ 
ions, 81 N.T.S.2d 877, 194 Misc. 
267. 

90. N.T.—^Meade v. Southern Tier 
Masonic Relief Assoc., 104 N.Y.S. 
523, 119 App.Div. 761, 39 N.Y.Civ. 
Proc. 33. 

Coiporatloxi. 

(1) Corporate officer cannot claim 
the privilege on the ground that it 
would tend to incriminate the cor¬ 
poration. 

N.T.—^Meade v. Southern Tier Mason¬ 
ic Relief Assoc., supra. 

(2) Individual who is a witness 
may not claim privilege in behalf of 
corporation, nor may corporation as¬ 
sert immunity on behalf of witness. 
N.T.—June Fabrics v. Teri Sue Fash¬ 
ions. 81 N.Y.S.2d 877, 194 Misc. 
267. 



§§ 451-452 WITNESSES 

l. Proceedings liy Grand Jury 

The eeveral privileges of a witness In a proceeding by 
a grand Jury are personal to him. 

The shield afforded a witness before a g^rand jury 
by constitutional provisions that no person can be 
compelled to give testimony which might tend to 
criminate him or expose him to a criminal prosecu¬ 
tion, as discussed supra §§ 432-443, is designed for 
the protection of the witness, and not for the pro¬ 
tection of others,and hence is personal to the wit- 
ness.®2 It may be claimed by the witness,and by 
him alone,9^ and does not permit a witness to make 
the claim on the ground that another may be in¬ 
criminated by the answer.^® 

Moreover, the privilege of a witness before a 
grand jury to refuse to produce books and docu¬ 
ments on the ground of crimination, as discussed 
supra § 448, is a personal privilege,which may be 
claimed only by the witness and the witness 
cannot claim the privilege for the benefit of an¬ 
other.®® 

In a proceeding by a grand jury', a claim of im¬ 
munity under a federal statute granting immunity 

91. U.S.—IT. S. V. Burk, D.C.Del., 

41 F.Supp. 916. 

lA.—In re Kohn, 79 So.2d 81, 227 
La. 245, certiorari denied Kohn v. 

State of La., 76 S.Ct. 196, 350 U. 

S. 913, 100 L.Bd. 800. 

70 C.J. p 746 note 82. 
aProfcectloa from pxuil8luiieii.t or Ijl- 
vesticratioii 

Witness testifying: before grand 
jury could not refuse to answer ques¬ 
tions on ground of bis desire to pro¬ 
tect others from punishment or from 
investigration by grand jury. 

U.S.—Rogers v. U. S., Colo., 71 S.Ct. 

438, 340 U.S. 867, 95 L.Bd. 344, 

19 A.L.R.2d 378, rehearing denied 
71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 

1348. 

92. U.S.—Rogers v. U. S., supra. 

In re Subpoena Duces Tecum, D. 

C.Cal., 81 F.Supp. 418. 

N.J.—State V. Browning, 117 A. 2d 
505, 19 N.J. 424. 

70 C.J. p 747 note 88. 

93 , 0.S.—^In re Subpoena Duces Te¬ 
cum, D.aCaL, 81 F.Supp. 418. 

Ohio.—^Burke v. State, 136 N.B. 644, 

104 Ohio St. 220. 

94 , 2T.Y ,—^People ex rel. Vogelstein | 

V. Warden of County Jail of New| 

York County, 270 N.T.S. 862, 160 
Misc. 714, afllrmed 271 N.T.S. 1059, 

242 AppJDiv. 611. 

Attorney may not urge privilege 
for di^t. 

N.Y.—People ex rel. Vogelstein v. 

Warden of County Jail of New 
York County, supra. 

Ohio.—General KAec. Co. v. Interna¬ 
tional Uhlon, United Auto., Air- 
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to witnesses subpoenaed and testif 3 dng under the 
anti-trust laws is the personal privilege of the wit¬ 
ness,®® and may be taken advantage of only by the 
person who gives, or is to give, testimony or pro¬ 
duce documents.! 

§ 452. -Time for Claiming 

A claim of privilege by a witness must be promptly 
asserted; the proper time Is on, at the time of, or after, 
the asking of the question which he fears he may In¬ 
criminate himself by answering. 

A claim of privilege on the ground that the an¬ 
swer may tend to criminate the witness must be 
promptly asserted but the privilege must not be 
recalcitrantly asserted too soon.® The claim may 
be asserted only when the time has arrived^ and the 
conditions are present® that make the exercise of 
the privilege reasonably necessary to secure the 
protection intended to be conferred. 

The claim can be interposed only after the wit¬ 
ness has taken the stand and has been sworn,® and 
not before.*^ The proper time to raise the objection 
is on, at the time of, or after the asking of the ques¬ 
tion which the witness fears he may incriminate 
himself by answering,® at whatever stage of the 

а. Mich.—In re Ward, 295 N.W. 483, 
296 Mich. 742—In re Schnitzer, 296 
N.W. 478, 295 Mich. 786. 

Assertion held preuatiire 
Mich.—In re Schnitzer, supra. 

4, Pa.—Commonwealth v. Bell, 22 A- 
641, 145 Pa. 374. 

Commonwealth v. Cavanaugh, 46 
A.2d 679, 169 Pa.Super. 113—Com¬ 
monwealth V. Traxiey, 8 A. 2d 622, 
137 Pa.Super. 221. 

5. Pa.—Commonwealth v. Bell, 22 A. 
641, 145 Pa. 874. 

Commonwealth v. Cavanaugh, 46 
A.2d 579, 169 Pa.Super. 113—Com¬ 
monwealth V. Tracey, 8 A.2d 622, 
137 Pa.Super. 221. 

б. Ohib.—In re Groban, 136 N.B.2d 
477, 99 Ohio App. 512, affirmed 128 
N.B.2d 106, 164 Ohio St. 26. af¬ 
firmed 77 S.Ct. 510, 852 U.S. 330, 
1 D.Ed.2d 376. 

General Elec. Co. v. Internation¬ 
al Union, United Auto., Aircraft 
and Agr. Implement Workers of 
America (UAW-CIO), Com.Pl., 118 
N.B.2d 708. 

70 C.J. p 750 note 80. 

Requirement of oath see supra § 460. 

7, Ohio.—In re Groban, 135 N.E.2d 
477, 99 Ohio App. 612, affirmed 128 
N.E.2d 106, 164 Ohio St. 26, af¬ 
firmed 77 S.Ct. 610, 362 U.S. 830, 
1 L,Bd.2d 376. 

& Hawaii.—^Territory of Hawaii v. 

Lanier, 40 Hawaii 65. 

Ill.—People V. Cooper, 7 N.E.2d 882, 
366 IlL 113, 110 A.L.R. 223. 

Neb.—State ex reL Wright v. Bar- 
low, 271 N.W. 282, 132 Neb. 166. 


craft and Agr. Implement Work¬ 
ers of America (UAW-CIO), Com. 
Pl„ 118 N.E.2d 708. 

of witziess may not take 
advantage of his privilege. 
tJ.S.—In re Subpoena Duces Tecum, 
D.aCal.. 81 F.Supp. 418. 

96. U.S.—McAlister v. Henkel, N. 
Y., 26 S.Ct. 385, 201 U.S. 90, 60 L. 
Ed. 671. 

70 C.J. p 747 note 35. 

96. U.S.—In re Subpoena Duces Te¬ 
cum, D.C,Cal., 81 F.Supp. 418. 

Vt.—In re Consolidated Rendering 
Co., 66 A. 790, 80 Vt. 55, 11 Ann. 
Cas. 1069 and note, affirmed 28 S, 
Ct. 178, 207 U.S. 541, 62 L.Ed. 327, 
12 Ann.Cas. 658 and note. 

97- U.S.—In re Subpoena Duces Te¬ 
cum, D.C.Cal., 81 F.Supp. 418. 
Minn.—State v. Strait, 102 N.W. 913, 
94 Minn. 384. 

70 C.J. p 747 note 38. 

98. U.S.—In re Peasley, C.C.I1L. 44 
F. 271. 

70 C.J. p 747 note 89. 

Officers and agents of a private 
corporation cannot claim the priv¬ 
ilege against self-incrimination in 
refusing to produce corporate books 
and papers before a grand Jury. 

Ill.—^People V. Ryan, 103 N.B.2d 116, 
410 Ill. 486. 

70 C.J. p 747 note 39 [b]. 

99. U.S.—^In re Subpoena Duces Te¬ 
cum, D.C.Cal., 81 F.Supp. 418. 

1 . U.S.—^In re Subpoena Duces Te¬ 
cum, supra. 

2 , U.S.—Duffy V. Brody, D.C.Mass., 
147 F.Supp. 897. 
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proceeding such question is asked;® the objection 
or contention cannot be made in advance of ques- 
tioning.i® On the other hand, a claim has been held 
not timely where made for the first time in a brief 
after two hearings have been held.^^ 

What is disclosed in testimony given before the 
privilege is claimed cannot be recalled or obliterated 
by a subsequent claim of the privilege.^® 

PTOCCsding by grorfid -A. claim of privilege 

in a proceeding by a grand jury can be interposed 


WITNESSES §§ 452-453 

only after the witness has been sworn and the 
occasion for assertion of the privilege by a wit¬ 
ness does not arise until a question designed to elicit 
a criminating fact is puLi* The claim, however, 
must not be tardy.15 

g 453 . _Statement of Reason for Claim 

A witness clatmina the privileoe againrt 
crimination must state that an answer would “"<1 
criminate him, but need not explain how or why It mig 
tend to do so. 


N.J.—State V. Fary. 117 A.2d 499, 

19 N.J. 431. 

N.Y.—United Indus. Syndicate, Inc. 

V. Weismann, 152 N.T.S.2d 219, 2 
A.D.2d 663. 

King V. lilottl, 76 N.T.S.2d 98, 
190 Misc. 652, 672. 

Schiffman v. Bleakley, 46 N.T.S. 

2d 353—Radin v. Komreich, 41 K. 
T.S.2d 638. 

■WTis.—State ex rel. Kennon v- Han¬ 
ley, 24 N.W.2d 683, 249 Wis. 399. 

70 C.J. p 750 note 81. 

Assertloiii after refusal to answer 

Claim of privilege to refuse to an¬ 
swer a Question must be asserted aft¬ 
er a witness is asked a Question and 
refuses to answer. -Ai « 

D.C.—^Barrett v. Toung, D.C, 134 F. 
Supp. 106. 

<tiMstloiiln,r to point wHere dalm 
may be asserted 

Statute providing that a witness 
may not be compelled to answer any 
Question which In trial judge’s opin¬ 
ion would tend to criminate him, 
and constitutional provision that one 
cannot be compelled to give evidence 
against himself, contemplate me 
Questioning of a witness to a point 
where the claim of privilege proper¬ 
ly may be asserted, since it cannot 
be assumed that entire examination 
will relate to subjects which will 
elicit self-incriminating testimony. 

Pa.—Commonwealth v. Tracey, 8 A. 

2d 622, 137 Pa.Super. 221. 

Objeotiou to specUlo Questions as 
asked 

Although summons to appear, tes¬ 
tify, and produce documents pursu¬ 
ant to internal revenue statute was 
Quashed to extent that it reQuired 
production of documents, petitioner 
would be reQuired to appear for oral 
examination and raise objection of 
constitutional privilege to specific 
Questions as asked. -v -m- 

XJ.S.—^Application of Daniels, D.C.N. 
T., 140 F.Supp. 822. 

Denial of motion to gnash sub¬ 
poena issued by district director of 
Immigrratlon and naturalization does 
not affect the right of person sub¬ 
poenaed to assert at time his testi¬ 
mony is sought to be taken before 
immigration officer, any right he may 
have under Fifth Amendment 


U.S.—^In re Minker, D.C.Pa., 118 F. 
Supp. 264. 

9. N.Y.—^People v. Giallarenzi, 268 
N.Y.S. 488, 150 Misc. 11. 

70 C.J. p 752 note 82. 

10. U.S.—U. S. V. Dustig. D.C.X.Y., 

16 P.R.D. 138. 

K.J.—State V. Fary, 117 A.2d 499, 19 
N.J. 431. 

Board of Com’rs of Borough of 
Vineland v. Maretti, 117 A. 483, 93 
N.J.EQ. 513. 

jq-.Y._Schiffman v. Bleakley, 46 N. 

Y.S.2d 353. 

“The privilege against self-incrim¬ 
ination cannot be asserted in ad¬ 
vance of the Questions actually pro¬ 
pounded in the examination or hear- 

U.S.—Marcello v. U. S., C.A.La., 196 
F.2d 437, 441. 

NY,—^In re Weiner, 49 N.Y.S.2d 199, 
202. 183 Misc. 267 —Wilman v. Mil¬ 
ler, 36 N.Y.S.2d 352, 354. 178 Misc. 
549, affirmed In re Wilman Agen¬ 
cy, 36 N.Y.S.2d 187, 264 App.Div. 
850. 

PxooeedixLg to Quash subpoena 

Contention that compliance by pe¬ 
titioner with subpoenas duces tecum 
would reQuire petitioner to incrim¬ 
inate himself was premature when 
presented on proceeding to Quash or 
vacate the subpoena duces tecum, 
and in advance of Questions pro¬ 
pounded. 

N.Y._^In re Weiner, 49 N.Y.S.2d 199, 

183 Misc. 267 —Wilman v. Miller, 
35 N,Y.S.2d 352, 178 Misc. 649, af¬ 
firmed In re Wilman Agency, 36 
N.Y.S.2d 187, 264 App.Div. 850. 
Proceeding to enforce subpoena 

Party subpoenaed to appear and 
give testimony in aeportetlim pr^ 
ceedlng before special Inguiry officer 
of Immigration and Natnrallzatlo 
Service would be regulred to app^ 
and then raise objections to testi- 
mony he might be asked to give on 
ground that it might tend to incrim- 
^te him, and It was premature to 
raise such objections In proceeding 
to enforce the subpoen^ 

XJ.S._Shaughnessy v. Bacolas, D.u 

N.Y., 135 F.Supp. 15. 

Objeotiou h^ premature , , 

La.— Merrett v. Shreveport 

Fire and Police Civil Service Bd., 
APP., 72 So.2d 519. 
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Buliugs held premature 

(1) Ruling of the trial court that 
nobody could compel codefendant, 
who had entered a plea of guilty, to 
answer Questions was premature 
where a claim of privilege had not 
been asserted and no questions had 
been put to codefendant as a witness. 
Pa.—Commonwealth v. Tracey, 8 A. 

2d 622, 137 Pa.Super. 221. 


(2) Where commonwealth witness 
who was identified as accused’s as¬ 
sociate had not been asked questions 
pertaining to the case and had not 
asserted a claim of privilege against 
self-incrimination before assistant 
district attorney questioned witness 
concerning criminal charges brought 
against Mny and trial judge, at re¬ 
quest of district attorney, advised 
witness of his privilege, suggestion 
of district attorney and admonition 
of court were premature. 

Pa.—Commonwealth v. Neuman, SO 
A.2d 698, 151 Pa.Super. 642. 

IL U.S.—U. S. V. Willis, D.C.Ga., 
145 F.Supp. 865. 

12 NY—Southbridge Finishing Co. 
V. Golding, 143 N.T.S.2d m, 208 
Misc. 846, affirmed 157 II.T.S.2d 898, 

2 A.D.2d 882. 

13 . Ohio.— State v. Cox, 101 N.B. 

135, 87 Ohio St. 313. 

70 C.J. p 760 note 78. 

14- N.J.—State v. Browning, 117 A- 
2d 605, 19 N.J. 424. 

15. U.S.—Schwimmer v. U. S., C..i^ 
Mo., 232 F.2d 866, certiorari denied 
77 S.Gt. 48, 352 U.S. 833, 1 L.Ed. 
2d 52, 

Subpoena of attorney’s flies 

Attorney’s claim, which was that 
production of his files for grand jury, 
as required by subpoenas, would vio¬ 
late privilege against self-incrimlim- 
tion should have been asserted by 
him, If it had any basis and if he 
was not intending to waive it, in his 
previous motions to quash the sub¬ 
poenas, and could not be asserted in 
subsequent injunction proceeding to 
prevent any of the files and papers 
required under the subpoenas from 
being turned over to the grand jury. 
XJ.S.—Schwimmer v. U. S., supra. 
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§ 453 WITNESSES 

Where a witness is asked directly as to his com¬ 
mission of a certain offense, he is not required to 
give any reason for his refusal to answer,^® nor 
need the witness explain how the answer would 
tend to criminateA^ 

Although there is authority to the contrary,a 
witness who refuses to answer a question which 
is on its face unobjectionable may be required to 
state the reason for his refusal,^® that is, that an 
answer to it might incriminate him.20 So, where 
he claims the privilege on the ground that the an¬ 
swer may tend to criminate him, he must state, 
under oath ,22 that the answer would tend to crimi¬ 
nate him, and if he refuses to do so, he cannot be 
heard to complain that his claim was denied.^^ 
However, he cannot be compelled to explain how, or 
why, the answer might tend to criminate him,^^ at 
least where the circumstances are such that rea¬ 
sonable apprehension on his part is evident nor 
need he give any justification, or supply any ex¬ 
planation, for invoking the privilege, provided the 
question is such that some possible answer may 
prove incriminating.2® 

A witness who wishes to claim his privilege of re¬ 
fusing to produce books and papers at a trial on the 


ground that such production will tend to furnish 
incriminating evidence against him must state that 
such is the grotmd he relies on,2*7 and his mere 
silence,28 or mere refusal to obey a subpoena duces 
tecum,28 will not permit him to avail himself of 
the privilege. 

Where a witness claims the privilege of refusing 
to answer on the ground that the answer may tend 
to degrade or disgrace him, and the question does 
not itself indicate that such will be the effect of the 
answer, the witness must state that he claims the 
privilege on such ground,®® and must show reason¬ 
able grounds for believing that the answer will tend 
to degrade or disgrace him.®! Where, however, his 
claim of privilege is in answer to a caution by the 
court that he may answer or refuse to answer on the 
ground that his answer will tend to degrade and dis¬ 
grace him, it is entirely superfluous to inquire of 
him his reason for refusing to answer.®® 

Proceedings by grand jury. Where the question 
propounded to a witness before a grand jury does 
not itself indicate that the answer may tend to in¬ 
criminate®® or degrade,®^ it has been held the duty 
of such witness to make it appear to the court that 


16. N.Y.—^Priess v. Kew York Cent, 
etc.. R. Co.. 22 N.Y.S. 104, 67 Hun 
206, affirmed 36 N.E. 892, 140 N.Y. 
639. 

70 C.J. P 760 note 84. 

17- Fla.—Wallace v. State, 2S So. 
713, 41 Fla. 547. 

la Md.—^Merluzzi v. Gleeson, 59 
Md. 214. 

70 C.J. P 760 note 86. 

19- Tenn.—Kornik v. Kornik, 3 
Tenn.Civ.A. 41. 

70 C.J. p 750 note 87. 

Barden of proof 

Questions ■which do not oJi their ] 
face, require incriminating answers 
necessitate placing the burden of 
proof on witness to show that he had 
substantial reason to believe that 
they demanded answers tending to 
incriminate him. 

D.C.—^U. S. v. Emspak, D.C., 96 P. 
Supp. 1012. 

20. U.S.—^U. S. v. Weisman, C.C.A. 
N.Y.. Ill P.2d 260. 

21. N.J.—Conover v. West Jersey 
Mortgage Co., 99 A. 604, 87 N.J.Ea. 
16. 

70 C.J. P 761 note 92. 

22. Mo.—Ex parte Meyer, App., 18 
S.W.2d 660, quashed on other 
grounds State ex rel. Strodtman 
V. Haid, SO S.W.2d 466, 326 Mo. 
1137. 

70 CJ. P 751 note 93. 

23 . n.D.—S tate v. Kent, 67 N.W. 
1062, 6 N.D. 616, 86 L 1 .R.A. 618. 


24. Fla.—^Lorenzo v, Blackburn, 74 
So.2d 289. 

N.M.—^Apodaca v. Viramontes, 212 P. 
2d 425, 63 N.M. 613, 13 A.l..R.2d 
1427. 

70 C.J. p 751 note 96. 

Season for role 

To require the witness to state 
why the answer might tend to in¬ 
criminate him would in itself to 
some extent constitute compelling 
him to give testimony against him¬ 
self. 

U.S.—^Rogers v. U. S., C.A.Colo., 179 
F.2d 559, certiorari denied Bary v. 
U. S., 70 S.Ct. 978, 339 U.S. 958, I 
94 L.Bd, 1369, and Kleinband v. U. 
S., 70 S.Ct. 979, 339 U.S. 958, 94 
L.Ed. 1369, reversed on other 
grounds Blau v. U S., 71 S.Ct. 301, 
340 U.S. 332, 96 L.Ed. 306, and af¬ 
firmed Rogers v. U. S., 71 S.Ct. 
438, 340 U.S. 367, 95 L.Ed. 344, 19 
A.Li.R.2d 378, rehearing denied 71 
S.Ct. 619, 341 U.S. 912, 96 L.Ed. 
1348. 

Ill,— People V. Conzo, 23 N.E.2d 210, 
301 I11.APP. 624. 

70 C.J. p 751 note 96 [a]. 

Kattire of proof of hazard required 
Witness who claims privilege is 
not required to prove hazard in sense 
in which claim is usually required to 
be established in court, and it need 
only be evident from implications of 
the question and setting in which it 
is asked that responsive answer or 
explanation why question cannot be 
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answered might be dangerous be¬ 
cause injurious disclosure could re¬ 
sult. 

US.—Hoffman v. U S., Pa., 71 S.Ct. 

814, 341 US. 479, 95 L.Ed. 1118. 

La.—State v. Dominguez, 82 So.2d 
12, 228 La. 284. 

Statexaeut of counsel InsulILclent 
Court must be apprised, in some 
more dependable manner than mere 
statement of counsel, how the an¬ 
swer will incriminate witness be¬ 
fore allowing suppression of truth 
under a claim of privilege against 
self-incrimination. 

Xj.S.—U. S. V. St. Pierre, C.CA..N.Y., 
128 P.2d 979. 

25. D.C.—U S. V. Jaffe, D.C., 98 F. 
Supp. 191. 

26. D.C.—U. S. V. Nesmith, D.C.. 121 
F.Supp. 758. 

27 . Ill.—Kanter v. Clerk Cook Coun¬ 
ty Cir. Ct., 108 ni.App. 287. 

28. Ill.—^Kanter v. Clerk Cook Coun¬ 
ty Cir. Ct., supra. 

29 . Ill.—Kanter v. Clerk Cook Coun¬ 
ty Cir. Ct., supra. 

30. N.Y.—^New v. Fisher, 11 Daly 
308, 16 N.Y.Wkly.Dig. 363. 

31. Iowa.—^Mahanke v. Cleland, 41 
N.W. 63, 76 Iowa 401. 

32. Md.—^Merluzzi v. Gleeson, 69 
Md. 214. 

33. Cal.—In re Rogers, 62 P. 47, 129 
C. 468. 

34. Cal.—In re Rogers, supra. 
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his answer may have such tendency; but there is 

authority to the contrary.^^ 

In order to claim the privilege of refusing to an¬ 
swer on the ground that the answer may tend to 
criminate the witness, a witness before a grand jury 
has been required to state,tinder oath,37 that the 
answer will tend to criminate him. Further, such 
witness may be required to explain how his answer 
may tend to criminate him;^^ but other authority is 
to the contrary.39 

Examination before trial, A witness must state 
the ground on which he relies in claiming his privi¬ 
lege, in an examination before trial.^9 

§ 454. Determination of Right to Privilege 

a. In general 

b. Proceedings by grand jury 
a. In G^eral 

Under most authorities, the trial court, and not the 


witness, determines whether a witness shall be accord¬ 
ed a claimed privilege; all the facts and circumstan^ 
are to be considered, and doubt resolved In favor of the 




Whether or not a witness shall be compelled to 
answer a question tending to disgrace him rests 
largely in the discretion of the trial court.-^! 

Expressions in the cases as to %vho is to determine 
the right to claim the pri\'ilege of refusing to an¬ 
swer on the ground that the answer may tend to 
criminate the witness are not in harmony.^2 There 
is authority that the matter is to be determined by 
the witness himself,^3 under instructions by the 
court but it has been said that this is the rule 
under early,^5 or some of the earlier,*^3 decisions, 
and that this rule has very generally been aban- 
doned.^7 

Thus, the modem rule is that the trial court is 
first to determine \vhether the witness should be 
accorded the privilege, or whether his silence is 
justified,^3 and such determination is a matter within 


35. Ark.—Ex parte Butt, 98 S.W. 
992, 78 Ark. 262. 

Ill.—Smith V. People, 20 Ill.App. 591. 

36. N.Y.—^People v. Seaman, 29 N.T. 
S. 329, 8 Mlsc. 152. 

37. IT.Y.—^People v. Sea m an, supra. 

38 . N.J.—In re Pillo, 98 A2d 176, 
11 N.J. 8. 


39 . Ill.—^Minters v. People^ 29 N.B. 
45, 139 Ill. 363. 

40. N.Y.—^Meyer v. Mayo, 159 N.Y. 
S. 405, 173 App.Div. 199. 

70 C.J. P 751 note 8. 


41. W.Va.—State v. Hill, 43 S.E. 160. 
62 W.Va. 296. 

70 C.J. P 761 note 9. 

Sonad discretloii 

WVa.—State v. De Board, 194 S.E. 
*349, 119 W.Va. 396 —State v. Price, 
167 S.E. 862, 113 W.Va. 326. 
Ponner oonflnemeiit in penitentiary 
Determination as to whether wit¬ 
ness in criminal prosecution shall he 
required to answer question con¬ 
cerning whether he has formerly 
been confined in a penitentiary is 
within the sound discretion of the 
trial judge; discretion held not 
abused in permitting state’s witness, 
on cross-examination, to refuse to 

answer question. ioqttm 

YT.Vsl —State v. Crummit, 13 S.B.2a 
767, 123 W.Va. 36. 

42. Minn.— State v. Thaden, 45 N.W. 

447, 43 Minn. 253. „ ^ 

Ohio.—^Pawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C. I. O., 

92 N.B.2d 431, appeal dismissed 93 
N.B.2d 480, 154 Ohio St. 206. 

S.C.—Corpus Juris cited in. In re 
before Joint Legislative 


Committee, 196 S.E. 164, 171, 187 
S.C. 1, 118 AL.R. 591. 

70 C.J. p 752 note 10. 

43. Ga.—Wilburn v. State, 81 S.E. 
444, 141 Ga. 610. 

Mo.—^Brady v. Brady, App., 71 S.W. 
2d 42. 

N'.Y.—^People V. Kramer, 14 N.Y.S.2d 
161, 257 App.I>iv. 598. 

People V. Giallarenzl, 268 N.Y.S. 
488, 150 Misc. 11. 

S.C.—^orpus Juris cited in In re 
Hearing before Joint Legislative 
Committee, 196 S.E. 164, 171, 187 
S.C. 1, 118 A.L.R. 591. 

70 C.J. p 752 note 11. 

*‘The witness starts with a pre¬ 
sumption In his favor that he alone 
knows the substance of his evidence 
and so he is logically the best judge 
as to whether the answers would in 
fact open the door to criminal liabil¬ 
ity against him.” 

N.Y.—People, on Complaint of Mc¬ 
Kinney, V. Richter, 43 N.Y.S.2d 114, 
124,182 Misc. 96. 

Buie limited 

Witness is his own judge as to 
whether his answer to question 
would tend to incriminate him, un¬ 
less court is convinced that there is 
no substance to witness’ claim of 
self-incrimination and that his re¬ 
fusal to answer is mere device or | 
pretext to shield some third person. 
N Y —^June Fabrics v. Teri Sue Fash- 
'ions, 81 N.Y.S.2d 877, 194 Misc. 267 
_^People, on Complaint of McKin¬ 
ney V. Richter, 43 N.Y.S.2d 114, 182 
Misc. 96. 

44. S.C.—Ootpus OTuris cited in In 
re Hearing before Joint Legisla¬ 
tive Committee, 196 S.B. 164, 171, 
187 S.C. 1, 118 A.L.R, 591—State 
V, Edwards, 11 S.C.L. 13. 
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45 . Fla.—State ex rel. Feldman v, 
Kelly, 76 So.2d 798. 

46. Wash.—State v. James, 221 P. 
2d 482, 26 Wash.2d 882, certiorari 
denied James v. State of Wash., 
71 S.Ct. 615, 341 U.S. 911, 95 L.Ed. 

! 1348, rehearing denied 71 S.Ct. 851, 

341 U.S. 937, 95 L.Ed. 1365. 

47. Wash.—State v. James. 221 P.2d 
482, 36 Wash.2d 882, certiorari de¬ 
nied James v. State of Wash., 71 S. 
Ct. 615, 341 U.S. 911, 95 L.Ed. 1348, 
rehearing denied 71 S.Ct. 851, 341 
U.S. 937, 95 L.Ed. 1365. 

43 , U.S.—Hoffman v. U. S., Pa., 71 
S.Ct, 814, 341 U.S. 479, 95 L.Ed. 
1118—^Rogers v. U. S., Colo., 71 S. 
Ct. 438, 340 U.S. 367, 95 L.Ed. 344. 
19 A.L.R.2d 378. rehearing denied 
71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348. 

U. S. V. Costello, C.A.N.Y., 222 
P.2d 656, certiorari denied 76 S.Ct. 
62. 350 U.S. 847, lOO L.Ed. 755— 
U. S. V. Doto, C.A.N.Y., 205 F.2d 416 
—^Kiewel v. U. S., C.A.Mlnn., 204 
p 2d 1—^U. S. V. Singleton, C.APa., 
193 F.2d 464, reversed on other 
grounds Singleton v. U. S., 72 S.Ct. 
1041, 343 U.S. 944, 96 L.Ed. 1349— 
Brunner v. U. S., C.A.Cal., 190 P.2d 
167, reversed on other grounds 72 
S.Ct. 674, 343 U.S. 918, 96 L.Ed. 
1332—^Estes v. Potter, C.ATex., 183 
P.2d 865, certiorari denied 71 S.Ct. 
856, 340 U.S. 920. 95 L.Ed. 664. 

U. S. V. WItkovich, D.C.I11., 140 
F.Supp. 815 —^In re Friedman, D.C. 
N.Y., 104 F.Supp. 419—^U. S. v. 
Pechart, D.C.Cal., 103 F.Supp. 417 
—U. S. V. Steffen, D.C.CaL, 103 F. 
Supp. 415—U. S. V. Toner, D.C.Pa., 
77 F.Supp. 908, reversed on other 
grounds, C.A, 173 F.2d 140. 

U. S. V. Lustig, D.C.N.Y.^ 16 F.R. 
D. 138. 
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the discretion of the court *9 which may require the I taken, or unjustified, in his refusal.50 The matter 
witness to ans-wer if it clearly appears that he is mis- | is not to be determined by the witness alone,5l al- 


Ala.—parte Blakey, 199 So. 867, 
240 Ala. 517. 

Cal.—^People v. Kynette, 104 P.2d 794, 
16 C.2d 781, certiorari denied Ky¬ 
nette V. People of State of Cali¬ 
fornia. 61 S.Ct, 806, 312 U.S. 703, 
85 UEd. 1136. 

Coleman v. Galvin, 177 P.2d 606, 
78 C.A.2d 313. 

pia.—State ex rel. Feldman v. Kel¬ 
ly, 76 So.2d 798—^Lorenzo v. Black¬ 
burn, 74 So.2d 289. 

Ill.—^People V. Schultz, 38 N.E.2d 
379, 312 IlLApp. 220, affirmed 44 N. 
E.2d €01, 380 Ill. 639—People v. 
Conzo. 23 N.B.2d 210, 301 IlLApp. 
524. 

La.—State v. Dominguez, 82 So.2d 
12, 228 La. 284—State v. Gray, 72 
So.2d 3, 228 La. 38. 

Mich.—^People v. Hoffa, 29 N.’W’.2d 
292, 318 Mich. 656—In re Schnit- 
zer. 295 N.W. 478, 295 Mich. 736— 
Ex parte Bommarito, 259 N.W. 310, 
370 Mich. 455. 

N.J.—^In re Pillo, 93 A.2d 176, 11 N.J. 

8 . 

N.M.—^Apodaca v. Viramontes, 212 
F>.2d 425, 53 N.M. 513, 13 AL.R.2d 
1427. 

Ohio.—Pawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 92 
N.B.2d 431, appeal dismissed 93 N. 
E.2d 480, 154 Ohio St. 206. 

Or. — Corpus OUzis cited in In re Jen¬ 
nings, 59 P.2d 702, 716, 154 Or. 482. 
Wash.—State v. James, 221 P.2d 482, 
36 Wash.2d 882, certiorari denied 
James v. State of Wash., 71 S.Ct. 
615, 341 U.S. 911, 95 L.Ed, 1848, 
rehearing denied 71 S.Ct. 851, 341 
U.S. 937, 96 L.Ed. 1365. 

W.Va.—Watkins v. State Compensa¬ 
tion Com*r, 172 S.E. 716, 114 W.Va. 
607. 

Wis.—^Martin v. State, 267 N.W. 34, 
216 Wis. 364. 

70 C.J. p 752 note IS. 

heading case 

TJ.S.—Mason v. U. S., Alaska, 87 S. 
Ct 621, 244 U.S. 362. 

Tinal arbiter 

N.J,—State V. Pary, 117 A.2d 499, 19 
N.jr. 431. 

Whether there is any substance or 
merit to constitutional right assert¬ 
ed by witness refusing to answer 
questions on grround that answers 
might Incriminate him is for trial 
court to decide. 

N.Y.—People, on Complaint of Mc¬ 
Kinney, V. Richter, 43 N.Y.S.2d 114, 
182 Misc. 96. 

Trial Judge’s determination subject 
to review 

Pa.—Commonwealth ex rel. Esterline 
V, Eaterline. 124 A.2d 133, 181 Pa 
Super. 533. 


Examination before administrative 
officer 

Where a witness is examined be¬ 
fore an administrative officer, he is 
entitled to have claim of privilege 
ruled on by court, either at time he 
is directed to give testimony, if he is 
a party to the proceeding and raises 
the question, or on that issue ten¬ 
dered later in a contempt proceed¬ 
ing for his failure to testify. 

U.S.—Graham v. U. S., C.C.A.Cal., 99 
F,2d 746. 

Answer to interrogatories 
Mass.—Republic of Greece v. Kou- 
1 kouras, 162 N.E. 345, 264 Mass. 
318, 59 A.L.R. 891. 

Refusal to answer paragraphs of 
bill 

Mich.—^Albert v. Chambers, 55 N.W. 
2d 752, 335 Mich. Ill—People ex 
rel. Moll V. Danziger. 213 N.W. 
448, 238 Mich. 39, 62 A.L.R. 136. 

Defendant held voluntary witness 
U.S.—Barahop v. U. S., C.A.Tex., 191 
P.2d 286, rehearing denied 192 P. 
2d 699, certiorari denied 72 S.Ct. 
367. 342 U.S. 920, 96 L.Bd. 688. 

Refusal to require testimony held not 
error 

Miss.—^Hutchins v. State, 64 So.2d 
210, 212 Miss. 145. 

49. Cal.—Coleman v. Galvin, 177 P. 
2d 606, 78 C.A.2d 313—Ex parte 
Berman, 287 P. 128, 105 C.A. 37. 

70 C.J. p 762 note 14. 

Dargely discretionary 
Mich.—^People v. Kert, 7 N.W.2d 251, 
304 Mich. 148. 

Pa.—Commonwealth v. Hauck, Quar. 
Sess., 49 LanaRev. 151, 58 York 
Leg.Rec. 113. 

Sound discretion 

U.S.—^Brunner v, U, S., CA.Cal., 190 
P.2d 167, reversed on other grounds 
72 S.Ct 674, 343 U.S. 918, 96 L. 
Ed, 1332. 

Pla.—State ex rel. Mitchell v. Kelly, 
71 So. 2d 887. 

W.V &,—State V. De Board, 194 S.E. 
349, 119 W.Va. 396—State v. Price, 
167 S.E. 862, 113 W.Va. 326. 

Wide discretion 

Minn.—State v. Beery, 270 N.W. 600, 
198 Minn. 550. 

Principles reasonably construed 
When a witness declines to answer 
a question propounded to him by a 
court of competent jurisdiction, on 
ground that answer might tend to 
incriminate him, the court, in deter¬ 
mining question of Immunity, must 
give reasonable construction to prin¬ 
ciples that the state la entitled to 
testimony of every citizen, and that 
a citizen is privileged not to accuse 
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himself, so as to preserve both prin¬ 
ciples to a reasonable extent. 

Ala.—^Ex parte Blakey, 199 So. 857, 
240 Ala. 517. 

Questions uot relevant on face 
As against claim of self-incrimlna- 
tion, where questions are not rele¬ 
vant on their faces, but there is any 
probability that they could be shown 
to be relevant, it is proper to give 
the government an opportunity to 
make some sort of showing on the 
question. 

U.S.—U. S. V. Wltkovich, D.C.I11., 
140 P.Supp. 815. 

Protection of another; testimony not 
incriinlnatory 

Rule that trial court has discre¬ 
tion to determine whether testimony 
which witness refuses to give would 
tend to degrade or incriminate him 
applies where refusal is obviously a 
device to protect another than wit¬ 
ness and it is apparent that such tes¬ 
timony would not accomplish results 
claimed. 

N.Y.—^Burdy v. Conroy, 48 N.Y.S.2d 
871, 182 Misc. 476. 

Discretion held not abused in sus¬ 
taining refusal to testify. 

Mich.—^People v. Kert, 7 N.W.2d 261, 
304 Mich. 148. 

BO. U.S.—^Hoffman v. U. S., Pa., 71 S. 
Ct 814, 841 U.S. 479, 96 L.Bd. 1118. 

U. S. V. Doto, CJLN.Y., 205 P.2d 
416. 

In re Friedman, D.C.N.Y., 104 F. 
Supp. 419. 

U. S. V. Lustig, D.C.N.Y., 16 F.R. 
D. 138. 

La.—State v. Dominguez, 82 So.2d 
12, 228 La. 284. 

Mich.—^Ex parte Bommarito, 259 N. 

W. 310, 270 Mich. 455. 

N.J.—State V. Toscano, 100 A.2d 170, 
13 N.J. 418. 

N.Y.—People ex reL Taylor v. 
Forbes, 38 N.E. 303, 143 N.Y. 219. 

In re Ellis, 17 N.Y.S.2d 800, 258 
App.Div. 658, reversed on other 
grounds 26 N.B.2d 967, 282 N.Y. 
435. 

Va.—Temple v. Commonwealth, 76 
Va. 892. 

70 C.J. p 762 note 16 [c]. 

61. U.S.—Hoffman v. U. S., Pa., 71 
S.Ct. 814, 341 U.S. 479, 96 L.Bd. 
1118. 

U. S. V. Costello, C.A.N.Y., 222 F. 
2d 656, certiorari denied 76 S.Ct 62, 
360 U.S. 847, 100 L.Ed, 766—U. S. 
V. Doto. C.AN.Y.. 206 F.2d 416— 
Kiewel v. U. S., C.A.Minn., 204 P. 
2d 1—^Bnmner v. U. S., CJLCal., 
I 190 P.2d 167, reversed on other 
grounds 72 S.Ct 674. 343 U.S. 918. 
96 L.Ed. 1332—Rogers v. U. S., C.A, 
Colo., 179 F.2d 559, certiorari, de- 
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though it has been held that weight,52 due weight,®^ 
or, particularly in a doubtful case,5^ great weight,®® 
will be given to his decision or conclusion, and that 
his oath that he is in danger is entitled to much 
weight,®® especially when the court cannot know 
what the answer to the question will be.®" 

Basically, the problem for the court is how prop¬ 
erly to afford full protection to the witness and at 
the same time prevent simulated excuses;®® the 


judicial probe should be most searching to insure 
against an unjust result to either the witness or the 
public,®® especially when the facts and circum¬ 
stances are imusual.®® The question has been held 
to be one of law for the court under other au¬ 
thority, it is a question of fact in each case, as 
against the background of the lavr.®^ 

It is the duty of the trial court to consider the 
character of the questions,®® the setting in which 


nled Bary v. U. S.. 70 S.Ct 078, 389 

U.S. 958, 94 L.Ed. 1869, and Klein- 
bord V. U. a, 70 act. 979. 839 U. 
a 968, 94 L..Ed. 1369, and reversed 
on other grounds Blau v. XT. S., 71 
S.Ct. 301, 340 XJ.S. 332, 95 X..Ed. 
306. and affirmed Bogers v. XT. S., 

71 act. 438, 340 U.a 367, 96 Li.Ed. 
344, 19 A.Li.R.2d 378, rehearing de¬ 
nied 71 act 619, 841 U.a 912, 96 
KEd. 1348. 

Pla.—State ex r^. Mitch^ v. K^ly, 

71 So.2d 887. 

Mich.—In re Slattery, 17 N.W.2d 251. 
310 Mich. 468, certiorari denied 66 
act 1563. 326 U.S. 876. 89 L.Ed. 
1993 —People v. Bert 7 N.W.2d 251, 
304 Mich. 148—In re Schnitzer, 295 
N.W. 478. 296 Mich. 736—Ex parte 
Bommarito, 269 N.W. 310, 2701 
Mich. 456. I 

N.J.—State V. Fary, 117 A.2d 499, 19 
N.J. 481. 

Apodaca v, Viramontes, 212 
P.2d 426, 63 N.M. 613, 18 A.L,R.2d 
1427. 

Pa.—Commonwealth ex rel. Bsterline 

V. Esterline, 124 A2d 183, 181 Pa- 
Super. 632. 

Commonwealth v. Hargreaves, 50 
Pa.Dlst & Co. 641. 

Wash.—State v. James, 221 P.2d 482, 
36 Wash.2d 882, certiorari denied 
James v. State of Wash., 71 S.Ct 
616, 841 U.S. 911, 95 L.Bd. 1348, re¬ 
hearing denied 71 S.Ct 861, 341 U. 
a 937, 95 L.Ed. 1865. 

70 C.J. P 762 note 16. 

“A witness may not constitute 
liimself an arbitrary or exclusive 
Judge as to whether evidence called 
for by a auestion may tend to in- 
•criminate him.'' 

•Cal.—^People v. Kjmette, 104 P.2d 
794, 802, 16 C.2d 731, certiorari de¬ 
nied Kjmette v. People of State of 
California, 61 S.Ct 806, 312 U.S. 
703, 86 L.Bd. 1136. 

“Manifestly . . - ques- 

tionj cannot be left entirely to the 
judgment and discretion of the per- | 
son called as a witness, for such an 
interpretation of the rule would be 
.<iuite inconsistent with the public 
interests and would make proceed¬ 
ings in the courts farcical at the 
election of any person who 
^ive this reason, however fanciful. 
jTor his refusal to testify.” 


Ill.—People V. Schultz, 38 N.B.2d 379, 
381, 312 I11.APP. 220, affirmed 44 
N.E.2d 601, 380 Ill. 639. 

Mere of proteetioa of consti¬ 

tutional privilege against self-ln- 
crimination by the witness is not 
sufficient. 

U.S.—^U. S. V. Singleton, C.A.Pa, 193 
P.2d 464, reversed on other grounds 
Singleton v. U. S., 72 S.Ct. 1041, 343 
U.S. 944, 96 L.Ed. 1349. 

Hawaii—Territory of Hawaii v. La¬ 
nier, 40 Hawaii 66. 

Mere assertion 

(1) Mere assertion of the privilege 
does not gain for the witness auto¬ 
matic immunity. 

U.S.—^Hoffman v. U. S., Pa.., 71 S.Ct. | 
814, 341 U.S. 479, 96 I^-Bd. 1118. 

U. S. V. Doto, CJLN.T., 206 P.2d 
416. 

In re Friedman, B.C.N.Y., 104 F. 
Supp. 419. 

U. S. V. Lustig, D.aN.Y., 16 F.B. 
D. 138. 

La.—State v. Dominguez, 82 So.2d 
12, 228 La. 284. 

^^Va.—Watkins v. State Compensa¬ 
tion Com'r, 172 S.B. 715, 114 W.Va 
607. 

(2) Mere assertion of witness that 
in his opinion answer to question 
would tend to incriminate him is in¬ 
sufficient to justify witness in re¬ 
fusal to answer unless and until a 
sufficient showing is made to the 
court that his claim is a substantial 
one. 

XJ.S.—Graham v. U. S., C.CA-Cal., 99 
F.2d 746. 

N.J.—In re Pillo, 93 A.2d 176, 11 N. 
J. 8. 

(3) Such statement is not neces¬ 
sarily conclusive. 

Minn.—State v. Thaden, 46 N.W. 447, 
43 Minn. 253. 

Ohio.— Fawick Airflex Co. v. United 
Elec., Badio & Mach. Workers of 
America, Local 735, C.LO., App., 
92 N.E.2d 431, appeal dismissed 98 
N.B.2d 480, 154 Ohio St 206. 

Witness cannot arbitrarily deoUne 
to testify merely because he states 
that such testimony would tend to 
incriminate him. 

lU,—people V. Conzo, 23 N.B.2d 210, 
301111.APP. 524. 
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Answer to interrogatories 
Mass.—^Bepublic of Greece v. Kou- 
kouras, 162 N.E. 345, 264 Mass. 
318, 59 AL.B. 891. 

Befnsal to answer paragrraphs of 
biU 

Mich.—^Albert v. Chambers, 65 N.W. 
2d 752, 335 Mich. Ill —People ex 
reL Moll v. Danziger, 213 N.W. 448, 
238 Mich. 39, 52 A.L.R. 136. 

52. N.Y.—Doyle v. Hofstader, 177 
N.E. 489, 257 N.Y. 244. 

53. Mich.—^In re Schnitzer, 295 N.W. 
478, 295 Mich. 736. 

5A Ill.—^People V. Conzo, 23 N.E.2d 
210, 301111.APP. 524. 

55. UL—People v. Conzo, supra. 

se. Or.—^In re Jennings, 69 P.2d 702, 
154 Or. 482. 

67- Or.—^In re Jennings, supra. 

58. Minn,—State v, Thaden, 46 N. 

W. 447, 43 Minn. 253. 

N.J.—In re PlUo, 93 A.2d 176, 11 N.J. 

8 . 

Ohio.—^Fawick Airflex Co. v. United 
Elec., Badio & Mach. Workers of 
America, Local 736, C. I. O., App., 
92 N.E.2d 431, appeal dismissed 93 
NJBS.2d 480, 154 Ohio St 206. 

N.Y.—^People, on Complaint of 
McKinney, v. Richter, 43 N.Y.S.2d 
114, 182 Mlsc. 96. 

60. N.Y.—People, on Complaint of 
McKinney, v. Richter, supra. 

61. Fla.—State ex rel. Feldman v. 
Kelly, 76 So.2d 798. 

02 . U.S.—U. S. V. Pechart D.C.Cal., 
103 P.Supp. 417. 

63 . U.S.—In re Neff, C.AN.J.. 206 F. 
2d 149. 36 A.L.R.2d 1398. 

Court must determine as to each 
questioiL to which a claim of privi¬ 
lege against self-incrimination Is di¬ 
rected whether the answer to that 
paxticular question would subject the 
witness to a real danger of further 
incrimination. 

U.S.—^Rogers v. U. S., Colo., 71 S.Ct 
438, 340 U.S. 367, 96 L.Ed, 344. 19 
A.L.B.2d 378, rehearing denied 71 
I S.Ct. 619, 841 U.S. 912, 95 L.Ed. 
1348. 



§ 454 WITNESSES 

each is asked,64 all the facte«6 and circumstancesS® 
of the case, and all the evidence therein,®^ including 
the nature of the evidence which the witness is 
called on to give,®* although it has also been held 


98 C.J.S. 

that the trial judge, in appraising the claim of 
privilege, must be governed as much by his personal 
perception of the peculiarities of the case as by the 
facts actually in evidence.®* 


04 , XJ.S._^U. S. V. Costello, C.A.N.T., 

222 F.2d 656. certiorari denied 76 S. 
Ct 62. 350 XJ.S. 847, lOO L.Bd. 755. 
IT, S. V. Pechart, D.C.Cal., 103 F. 

D.C.-^U. S. V. Fischetti, I>.C., 103 F. 

Supp. 796. . 

Pla.—State ex rel. Feldman v. Kelly. 

76 So.2d 798. 

Hawaii.—^Territory of Hawaii v. la- 
nier, 40 Hawaii 65. 

K’.j—In re PlUo, 93 A.2d 176, 11 N.J. 
8 


65. XJ.S.—^Rogers v. XT. S., C.A.C 0 I 0 ., 
179 F 2d 559, certiorari denied Bary 
V. XT. S., 70 S.Ct. 978, 339 XJ.S. 958, 

94 LuEd. 1369, and Bneinbord v. U 
S., 70 S.Ct. 979. 339 U.S. 968, 94 L. 
Ed. 1369, reversed on other groun^ 
Blau V. U. S., 71 S.Ct. 301. 340 U.S. 
332 95 L.Bd. 306, and affirmed Rog¬ 
ers V. U. S.. 71 S.Ct 438. 340 U.S. 
367, 95 L.Ed. 344, 19 A.Li.R.2d 378. 
rehearing denied 71 S.Ct. 619, 341 
U.S. 912. 96 L.Ed. 1348. 

Ill.— People V. Schultz, 38 N.E.2d 
879. 312 I11.APP. 220, affirmed 44 N. 
E.2d 601, 380 Ill. 539 —People v. 
Conzo, 23 N.E.2d 210. 301 IU.App. 
624. 

Matters held relevant 

In determining whether witness be¬ 
fore State Un-American Activities 
Commission was Justified in refusing 
to answer question on groimd of 
privilege against self-incrimination, 
it would be relevant that mere claim 
of privilege cannot be regarded as 
defiance of law or commission, and 
that at time of hearing mere mem¬ 
bership in Communist Party had not 
been made a crime, either by state 
or federal government. 

Ohio.—State v. Raley, App., 136 N.E. 
2d 296, affirmed State v. Morgan, 
133 N.E.2d 104, 164 Ohio St. 629. 

66 . U.S.—^Rogers v. U. S., Colo., 71 
S.Ct. 438, 340 U.S. 367, 95 L.Ed. 
344, 19 AL.R.2d 378, rehearing de¬ 
nied 71 S.Ct. 619, 341 U.S. 912, 96 L. 
Ed. 1348. 

In re Neff, C.A.N.J., 206 F.2d 149. 
36 A.L.R.2d 1398—U. S. v. Single- 
ton, C.A.Pa., 193 F.2d 464, reversed 
on other grounds Singleton v. U. 
S., 72 S.Ct.2d 1041, 343 U.S. 944, 96 
L.Ed. 1349. ^ 

U. S. V. Pechart, D.C.Cal., 103 F. 
Supp. 417—^U. S. v. Steffen, D.C. 
Cal., 103 F.Supp. 415. 
pia.—Lorenzo v. Blackburn, 74 So.2d 
289—State ex rel. Mitchell v. Kelly, 
71 So.2d 887. 

Hawaii.—^Territory of Hawaii v. La¬ 
nier, 40 Hawaii 66 . 

HI._^People V. Tavernier, 48 N.E. 2d 

561, 318 HLApp. 622, reversed on 
other grounds 61 N.B.2d 628, 384 


Ill. 388—^People v. Schultz, 38 N.E. 
2d 379, 312 IU.App. 220, affirmed 
44 N.E.2d 601, 380 Ill. 539—People 
V. Conzo, 23 N.E.2d 210, 301 HI- 
App. 524. 

N.J.—In re PlUo, 93 A.2d 176, 11 N.J. 
8 . 

Ohio.—^Fawlck Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C. I. O., 

92 N.B.2d 431, appeal dismissed 93 
N.E.2d 480, 154 Ohio St. 206. 

Pa.—Commonwealth v. Hargreaves, 
50 Pa.Dist. & Co. 641. 

Wash.—State v. James, 221 P.2d 482, 
36 Wash.2d 882, certiorari denied 
James v. State of Wash., 71 S.Ct. 
615, 341 U.S. 911, 96 L.Ed. 1348, 
rehearing denied 71 S.Ct. 861, 341 
U.S. 937, 95 L.Ed. 1366. 

70 C.J. p 762 note 13. 


Waiver at olfltier time and place 

(1) This is equally true in cases 
where it is sought to claim that priv¬ 
ilege may have been waived at an 
other time and place. 

—IT. S. V. Pechart. D.C.Cal., 103 

F.Supp. 417. 

(2) Waiver generally see infra § 
456. 

Seoord of criminal case held not 
perttnent and not precedent in deter¬ 
mining whether witnesses before 
senate committee to investigate or¬ 
ganized crime in Interstate commerce 
had been justified In Invoking con¬ 
stitutional guarantee against testi¬ 
monial compulsion. 

U.S.—^U. S. V. Pechart, supra. 


ITewspaper articles and comments 
are admissible to show comments 
that may have reasonably caused a 
witness to apprehend that he is in 
danger of being prosecuted for crim¬ 
inal offense, so as to justify him in 
claiming privilege of refusing to an¬ 
swer questions which might tend to 
incriminate him. 

D.C.—U. S. V. Jaffe, D.C., 98 F.Supp 
191. 

Motion, overruled till evidence before 
court 

In prosecution for contempt of 
congress for failure to answer ques¬ 
tions before subcommittees, in ab¬ 
sence of specific proof whether ques¬ 
tions asked required incriminating 
answers, motions to dismiss indict¬ 
ments would be overruled until such 
time as, during course of trial, there 
was sufficient evidence before court 
to show alleged incriminating char¬ 
acteristics of answers, as well as the 
proper claim of immunity. 

D.C.—^U. S. V. Emspak, D.C., 95 F. 

Supp. 1012. 


Justification of dlaim held shown by 
record 

US—^U. S. V. Pechart, D.C.Cal., 103 
F.Supp. 417—U. S. V. Steffen, D.C. 
Cal., 103 F.Supp. 415. 

67. Cal.—People v. Kynette, 104 P. 

2d 794, 16 C.2d 731, certiorari de¬ 
nied Kynette v. People of State of 
California, 61 S.Ct. 806, 312 U.S. 
703, 85 L.Ed. 1136. 

HawalL—Territory of HAwaii v. 

Lanier, 40 Hawaii 65. 

Nature of evidence 

Ill.— ^People V. Tavernier, 48 N.E.2d 
551, 318 IlLApp. 622, reversed on 
other grrounds 51 N.E.2d 628, 384 
HI. 388. 

Burden of proof is on person 
claiming privilege. 

U.S.—^U. S. v. Pechart, D.C.Cal., 103 
F.Supp. 417. 

Seasonable ground for apprehension 
held shown 

U.S.—U. S. V. Toner, D.C.Pa., 77 F. 
Supp. 908, reversed on other 
grrounds, CA.., 173 P.2d 140. 

D.C.—U. S. V. Jaffe, D.C., 98 F.Supp. 
191. 

Beasonable ground for apprehension 
held not Shown 

In proceeding on charges agrainst 
union official that he and another by 
participating in vicious and destruc¬ 
tive rioting had violated order which 
placed restrictions on picketing dur¬ 
ing strike, where official was asked 
on cross-examination as to his mem¬ 
bership in Communist Party and of¬ 
ficial thereupon asserted his privi¬ 
lege against self-incriminatiom 
court’s ruling that there was not 
reasonable ground to apprehend self¬ 
incrimination was sound in fact and 
law. 

Ohio.—Fawick Airfiex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 92 
N.E.2d 431, appeal dismissed 93 N. 
E.2d 480, 154 Ohio St. 206. 


68 . Minn.—State v. Thaden, 45 N.W. 
447, 43 Minn. 253. 

Ohio.—^Fawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C. I. O., App., 
92 N.E.2d 431, appeal dismissed 9^ 
N.E.2d 480, 154 Ohio St. 206. 

Pa.—Commonwealth v. Hargreaves,. 
60 Pa.Dlst. & Co. 641. 

69. U.S.—^Hoffman v. U. S., Pa., 71 
S.Ct. 814, 341 U.S. 479, 95 L.Ed. 
1118. 

Klewel V. U. S., C.A.Minn., 204 F. 
2 d 1 . 

La.—State v. Dominguez, 82 So.2d 
12, 228 La. 284. 

N.J.—In re Plllo, 93 A2d 176, 11 
N.J. 8 . 
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The questions must be viewed as a whole, and 
not separately,70 and there is no basis for taking 
one question out of the particular group of questions 
involved.71 However, the decision of the court as 
to a specific question is not to be influenced by 
speculation as to what might be the next question.72 

Any doubt as to this matter must be resolved in 
favor of the witness ;73 the claim of privilege should 
be sustained unless it is perfectly clear, from a 
consideration of all the circumstances in the case, 
that the witness is mistaken74 and that the answer, 
or answers, cannot possibly have a tendency to in¬ 
criminate him;75 but if patently no answer to the 
inquiry could under any circumstances be incrim¬ 
inating, the assertion of the privilege must be over- 
ruled.73 


WTiere the court can discover from the circum¬ 
stances that the giving of evidence on a certain sub¬ 
ject may tend to incriminate the witness, it has the 
right and duty to sustain the privilege;77 the wit¬ 
ness must judge of the effect of his answer,73 and, 
if it appears to the court that an answer might tend 
to criminate the witness, it is then for the witness 
to decide for himself whether a truthful answer 
would have that effect.73 if it appears that reason¬ 
able ground exists for the witness to apprehend dan¬ 
ger, or the inquiry is found to be pregnant with 
danger, great latitude must be afforded the witness 
in determining what questions it may be dangerous 
for him to answer, or the effect of a particular ques- 
tion.30 


7a U.S.—U. S. V. Pechart, D.C.Cal.. 
103 F.Supp. 417. 

71. U.S.—^U. S. V. Pechart, supra. 

72. Mich.—In re Schnitzer, 295 N. 
W. 478, 295 Mich. 736. 

73. U.S.—^U. S. V. D1 Carlo, D.C. 
Ohio, 102 F.Supp. 597. 

Del.—^Mutnford v. Croft, 93 A.2d 606, 

8 Terry 464. 

D.C.—U. S. V. Nesmith, D.C., 121 F. 
Supp. 768. 

70 C.J. p 753 note 18 [c]. 

Court caaxLot he skeptical 

In determining whether witness | 
really apprehends danger in answer¬ 
ing Questions, court cannot be skepti- j 
cal, but must be acutely aware that 
In the deviousness of crime and its 
detection, incrimination may be ap¬ 
proached and achieved by obscure 
and unlikely lines of inquiry. 

U.S.—U. S. V. Coffey, C.C.A.Pa., 198 
F.2d 438. 

Ill.—^People V. Burkert, 131 N.E.2d 
495, 7 111.2d 506. 

74. U.S.—^HoiBtnan v. U. S., Pa., 71 
S.Ct 814, 341 U.S. 479, 95 U,Ed. 
1118. 

U. S. V. Doto, D.C.N.T., 110 F. 
SuPP. 518, reversed on other 
grounds, C.A., 205 F.2d 416. 

75. U.S.—Hoffman v. U. S., Pa., 71 
S.Ct 814, 341 U.S. 479, 95 L.Ed. 
1118. 

U. S. V. Doto, D.C.N.T., 110 F. 
Supp. 518, reversed on other 
grounds, C.A., 205 F.2d 416. 

Ala.—parte Blakey, 199 So. 857, 
240 Ala. 517. 

76. D.C.—^U. S. V. Nesmith, D.C., 121 
F.Supp. 768. 

77. U.S.—^Rogers v. U. S., C.AC 0 I 0 ., 
179 F.2d 669, certiorari denied Bary 
V. U. S., 70 S.Ct 978, 339 U.S. 958, 
94 L.Ed. 1369, and Klelnbord v. U. 
S., 70 S.Ct. 979, 339 U.S- 958, 94 L. 
Ed. 1369, reversed on other 
grounds Blau v, U, S., 71 S.Ct. 301, 
840 U.S. 332, 95 D-Bd. 806, and af¬ 


firmed Rogers v. U. S., 71 S.Ct. 
438, 340 U.S. 367, 95 L.Ed- 344. It 

AL. R.2d 378, rehearing denied 71 
S.Ct 619, 341 U.S. 912, 95 L.Bd. 
1348. 

Ill.—^People V. Tavernier, 48 N.E.2d 
551, 318 UtApp. 622, reversed on 
other grounds 61 N.E.2d 628, 884 
Ill. 388—People v. Schultz, 38 N.E. 
2d 379. 312 HLApp. 220, affirmed 
44 N.B.2d 601, 880 HI. 639. 

N.J.—In re PiUo, 93 A2d 176, 11 N.J. 

8 . 

70 C,J. p 752 note 15. 

CrosB-exaTninatioa XLot xULdiUy re¬ 
stricted 

Action of trial court in sustaining 
refusal of witness to answer certain 
questions on cross-examination, 
claiming privilege agralnst self-in- 
crimination, did not unduly restrict 
right of accused to cross-examina¬ 
tion where questions which witness 
refused to answer on cross-examina¬ 
tion were remote from subject mat¬ 
ter of prosecution and had no rele¬ 
vance to matter testified to by him 
on direct examination. 

U.S.—U. S. V. Toner, C.APa., 173 F. 
2d 140. 

78. Fla.—^Lorenzo v. Blackburn, 74 
So.2d 289. 

Mich.—^Ex parte Bommarito, 259 N. 

W. 310, 270 Mich. 455. 

70 C.J. p 754 note 17. 

Good faith. 

(1) In determining whether a wit¬ 
ness is acting in good faith in claim¬ 
ing privilege, witness, in the absence | 
of conduct which is clearly contuma¬ 
cious, must he permitted to Judge 
for himself as to the effect of his an¬ 
swer. 

Ill.—In re Holland, 36 N.E.2d 543, 377 
HL 346. 

N.Y.—In re Grae, 26 N.B.2d 963, 282 
N.T. 428. 127 AL.R. 1276. 

(2) In determining whether wit¬ 
ness whose testimony would turn 

j scales against his friend on trial for 
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crime claims privilege in good faith 
to avoid reasonable possibility of 
witness" prosecution for crime, fact 
that witness is intelligent business 
man of mature age and hence pre¬ 
sumed fully to appreciate necessity 
of upholding law and order, and that 
only other available evidence is de¬ 
fendant’s admission, which is insuffi¬ 
cient to establish prima facie case, 
may be considered by court. 

N.Y.—^People, on Complaint of Mc¬ 
Kinney. V. Richter, 43 N.Y.S.2d 114, 
182 Miso. 96. 

AjutonncemeiLt of zeftis^ to answer 
In determining whether witness 
before senate committee considered 
each question which was propounded 
to him, and which he refused to an¬ 
swer, on ground that the answers 
would tend to incriminate him, in or¬ 
der to determine whether the an¬ 
swers might incriminate the witness, 
court was required to consider his 
announced refusal, at the beginning 
of the inquiry, to answer any ques¬ 
tions except his name and place of 
residence. 

U.S.—Marcello v. U. S., C.ALa., 196 
P.2d 437. 

79. Mich.—^People v. Hoffa, 29 N.W. 
2d 292, 318 Mich. 656—Ex parte 
Bommarito, 259 N.W. 310, 270 

Mich. 455. 

Or.—^In re Jennings, 69 P.2d 702, 154 
I Or. 482. 

‘ 70 C.J. p 753 note 18. 

i 

sa U.S.—^Kiewel v. U. S., C.AMlnn., 
204 P.2d 1. 

Pa.—Commonwealth ex rel. Esterline 
V. Esterline. 124 A2d 133, 181 Pa. 
Super. 532. 

Commonwealth v. Hauck, Quar. 
Sess., 49 Lanc.L.Rev. 151, 58 York 
Leg.Rec. 113. 

70 C.J. p 763 note 18 [a]. 

Season, for mle 

Even a question which Is at first 
sight an innocent one may require an 
answer which will constitute a link 
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Where it is shown that the answer of the witness 
might show an act prima facie criminal, the party 
seeking an answer may show that the circumstances 
were such that the act, if committed, was not crim¬ 
inal, in which case the witness must answer,8i and 
a party cannot complain of the action of the court 
in allowing a witness to refuse to answer, unless 
he can affirmatively show that the questions pro¬ 
pounded would not incriminate or disgrace the wit- 

ness.^2 

Books; records. Witnesses subpoenaed to pro¬ 
duce records have the duty at least to do so, and 
bring them in, so that a proper determination may 
be made of the claim of immunity against self-in¬ 
crimination.^^ The trial court,or the examining 
tribunal,and not the witness himself,86 is the 
judge of whether the witness has a lawful or rea¬ 
sonable excuse for withholding books or papers, but 
the claim of privilege should prevail, unless it is 
clear that the evidence obtainable from the books 
and papers cannot by any possibility criminate the 
witness.87 Moreover, in application of the fore¬ 
going rules,88 to entitle a witness to the privilege 
of refusing to produce books and documents on the 
ground of self-incrimination, the court must see, 
from the circumstances of the case and the nature of 
the documents which the witness is required to 
produce, that there is reasonable ground to appre¬ 
hend danger to the witness from such compulsion.89 

An averment by a petitioner that he is a potential 
criminal defendant who cannot be compelled to 


produce his private papers must be taken to be true 
where the government makes no attempt to refute 
it.60 

Investigation by congress. The courts, when 
called on to uphold and enforce the power of con¬ 
gress to conduct investigations by and through its 
committees, or otherwise, must determine whether a 
constitutional limitation justifies a witness in refus¬ 
ing to answer a question propounded to him.6i 

Rxa'niination before trial. Where prima facie 
the answers to the questions propounded in an ex¬ 
amination before trial cannot possibly tend to in¬ 
criminate the witness, his claim of privilege on the 
ground of crimination is properly determined by the 
court,62 and not by the witness,63 although in doubt¬ 
ful cases the witness himself is to judge,64 and he 
should not be compelled to answer unless it is rea¬ 
sonably clear that his answer will not tend to crim¬ 
inate him.65 Another statement is that unless the 
court is convinced that there is no substance to the 
claim of privilege, or that it is a device to shield a 
third party, the witness is the judge of whether the 
answer will tend to incriminate him.66 

Preliminary examination in criminal case prior to 
commitment. Where a witness is examined on pre¬ 
liminary examination and a question is propounded 
as to which he claims his privilege of refusing to 
answer on the ground of crimination, it is for the 
court to determine whether any direct answer to 


In a chain of evidence leading to con¬ 
viction of witness. 

U.S.—Brunner v. U. S., C.A.Cal., 190 
P.2d 167, reversed on other grounds 
72 act. 674, 343 U.S. 918, 96 L.Ed. 
1332. 

81- Ind.—Ford v. State, 29 Ind. 641, 
95 Am.I>. 658. 

70 G.J. p 753 note 19. 

82 . n.T,—^P eople V. Priori, 58 N.B. 
668, 164 N.Y. 469, 15 N.Y.Cr. 194. 

83. Tenn.—^Leahy v. City of Knox¬ 
ville. 245 S.W.2d 772. 193 Tenn. 
242. 

84 . XJ.S.—^Brown v. U. S., Ill., 48 S. 
Ct. 288, 276 U.S. 134, 72 li.Bd. 500.! 

70 C.J. P 763 note 21. 

85. Tenn.—Leahey v. City of Knox¬ 
ville, 245 S.W.2d 772, 193 Tenn. 
242. 

86. N.J.—Schlossberg v. Jersey City 
Sewerage Authority, 104 A.2d 662, 
16 N.J. 360. 

Tenn.— Leahey v. City of KnoxviUe, 
245 S.W.2d 772, 198 Tenn. 242. 

70 C.J. p 768 note 22. 

87. U.S.— Internal Kevenue Agent v. 
Sullivan, D.C.N.T., 287 P. 138. 


88. IlL—Manning v. Mercantile Se¬ 
curities Co., 90 N.E. 238, 242 Ill. 
584, 30 L..ILA.,N.S., 725 and note. 

89. Ill.—People v. Zazove, 142 N.E. 
643, 811 Ill. 198—^Manning v. Mer¬ 
cantile Securities Co., 90 N.E. 238, 
242 HI. 684, 30 Li.R.A.,N.S., 725 and 
note. 

Frooeedlng as appropriate time to 
evaluate claim 

Proceeding on application of Immi¬ 
gration and Naturalization Service 
to enforce administrative subpoena, 
which would reauire respondent to 
appear and to give testimony in de¬ 
portation proceedings against an¬ 
other, and to bring with him canceled 
checks and bank statements of both 
business and personal checking ac¬ 
counts for specihed years, was appro¬ 
priate time to evaluate claim of priv¬ 
ilege on grounds that production of 
documents might incriminate re¬ 
spondent. 

U.S.—Shaughnessy v. Bacolas, D.C.N. 
Y., 136 P.Supp. 15. 

90 . U.S.—Application of Daniels, D. 
C.N.Y., 140 F.Supp. 322. 

91. D.C.—U. S. V. Fitzpatrick, D.C., 
96 F.Supp. 491. 


FertinexLoy of questions 

It was proper for court, in prosecu¬ 
tion for contempt of congress, to de¬ 
cide issue of pertinency of questions 
to congressional committee inquiry, 
in determining whether witness had 
properly Invoked Fifth Amendment 
in refusing to answer question. 

U.S.—Simpson v. U. S., C.A.Or., 241 
F.2d 222. 

92. N.Y.—^Meyer v. Mayo, 159 N.T.S. 
405. 173 App.Div. 199. 

93. Wis.—^Karel v. Conlan, 144 N.W. 
266, 155 Wls. 221, 49 L..R.A.,N.S., 
826. 

I 70 C.J. p 753 note 29. 

94w N.Y.—^In re Lowe’s Estate, 266 
N.Y.S. 420, 148 Misc. 107. 

95- N.Y.—^Woolson Spice Co. v. Co¬ 
lumbia Trust Co., 183 N.Y.S. 400, 
193 App.Div. 346—Chappell V. 
Chappell, 101 N.Y.S. 846, 116 App. 
Div. 673. 

Wis.—Karel v. Conlan, 144 N.W. 266, 
156 Wls. 221, 49 L.R.A.,N.S., 826. 

96- N.Y.—June Fabrics v. Teri Sue 

Fashions, 81 N.Y.S.2d 877, 194 

Misc. 267. 
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such question can incriminate the witness,and if 
such determination is in the affirmative, the wit¬ 
ness is then the sole judge of the effect of his an¬ 
swer.^ 8 

In stdtutofy proceedings by justice of the peace to 
advise as to offenses, where a witness claims the 
privilege of refusing to answer questions on the 
ground that the answers may tend to criminate him, 
it is for the justice of the peace to determine, in the 
exercise of a legal discretion,whether, from the 
circumstances of the case and the nature of the 
evidence the witness is called on to give, there is 
reasonable ground to apprehend danger of criminal 
liability from being compelled to answer,i and such 
danger must appear as to each specific question.^ 
Moreover, in such proceeding before justices of the 
peace, the rule that determination is for the court 
applies as well in the case of a claim of privilege 


of refusing to produce books and papers on the 
ground that such production might tend to incrimi¬ 
nate the witness.3 

b. Proceedings by Q-rand Jury 

In a proceading by a grand jury, the question wheth¬ 
er a witness shall be accorded a claimed privilege Is 
generally for the court, and not the witness. 

In a proceeding by a grand jur}% the witness him¬ 
self is not the sole judge of whether an answer to 
a question will tend to criminate him,^ but the matter 
is to be determined by the court in the exercise of 
its discretion,5 and not by the grand jury,® under 
the rule that, in order that the witness be entitled to 
the privilege, the court must see, from the circum¬ 
stances of the case and the nature of the evidence 
which the witness is called to give, that there is 
reasonable ground to apprehend danger to the wit¬ 
ness from his being compelled to answer.^ This is 


97. XJ.S.—U. S. V. Burp, C-C-Va.. 25 
F.Cas.No.l4,692e. 

Wyo.—^Mlskimmins v. Shover, 58 p. 
411, 8 Wyo. 892, 49 L.R.A. 831. 

9a U.S.--U. S. V. Burr, C.aVa., 25 
F.Caa.No.l4,692e. 

99. Conn.—^McCarthy v. Clancy, 148 
A. 661, 110 Conn. 482. 

1. Conn.—^McCarthy v. Clancy, su¬ 
pra. 

2. Conn.—^McCarthy v. Clancy, su¬ 
pra. 

3. Conn.—^McCarthy v. Clancy, su¬ 
pra. 

4. U.S.—Rogers v. U. S., C.A.C 0 I 0 ., 
179 F.2d 569, certiorari denied Bary 
V. TJ. S., 70 S.Ct 978, 339 U.S. 958, 
94 Lr.Ed. 1369, and Kleinbord v. U. 

S. . 70 S.Ct 979, 339 U.S. 968, 94 L. 
Ed. 1369, reversed on other grounds 
Blau V. U. S., 71 S.Ct 301, 340 U.S. 
832, 95 Li.Bd, 806, and affirmed Rog¬ 
ers V. U. S., 71 S.Ct 438, 340 U.S. 
367, 96 L.Bd. 344, 19 A.L.R.2d 378, 
rehearing denied 71 S.Ct 619, 341 
U.S, 912, 96 L.Ed. 1348. 

U. S. V. Thomas, D.C.Ky., 49 F. 
Supp. 647—^In re Weisman, D,C.N. 

T. , 31 F.Supp. 190, reversed on oth¬ 
er grounds U. S. v. Weisman, 111 
F 2d 260 

Mich.—In re Slattery, 17 N,W.2d 251, 
810 Mich. 468, certiorari denied 65 
S.Ct. 1553, 826 U.S. 876, 89 L.Ed. 
1993—In re Schnitzer, 295 N.W. 
478, 296 Mich. 736. 

Pa.—^In re Manko, 77 A.2d 700, 168 
Pa.Super. 177. 

70 C.J. p 763 note 36. 

Reason for rule 

Otherwise it would be in the power 
of a witness to withhold pertinent 
evidence by a mere colorable pre¬ 
tense that his answers to questions 
would have a tendency to implicate 
him in an offense under federal law. 

98 C.J.S.—20 


U.S.—Enrichl v. U. S.. C.A.C 0 I 0 .. 212 
F.2d 702. 

Mere assertion 

(1) The mere assertion by wit¬ 
ness that her answers to questions 
propounded to her as witness before 
grand jury would or might tend to 
incriminate her was not conclusive. 
U.S.—Miller v. U. S., C.C.A.Or., 95 P. 

2d 492. 

Ky.—Kinslow v. Carter, 282 S.W.2d 
141. 

70 C.J. p 753 note 35 Cal. 

(2) Witness cannot refuse to an¬ 
swer pertinent questions put to him 
before grand jury by mere assertion, 
even though made in good faith, that 
his answers might subject him to 
prosecution in other jurisdiction. 
N.Y.—Application of Herlands, 124 

N.T.S.2d 402, 204 Misc. 373. 

S. U.S,—U. S. V. Trock, C.AJNT.Y., 232 
F.2d 839, reversed on other grounds 
Trock V. U. S., 76 S.Ct. 1048, 351 U. 
S, 976, 100 L.Ed. 1493—Enrich! v. 
U. S., CAColo.. 212 P.2d 702— 
Rogers v. U. S., aA.Colo., 179 F. 
2d 559, certiorari denied Bary v. 
U. S., 70 S.Ct. 978, 339 U.S. 958, 94 
L.Bd. 1369, and Kleinbord v. U. S., 
70 S.Ct 979, 339 U.S. 958, 94 L.Bd. 
1369, reversed on other grounds 
Blau V. U. S., 71 S.Ct 301, 340 U.S. 
332, 96 L.Ed. 306, and affirmed Rog¬ 
ers V. U. S., 71 S.Ct 438, 340 U.S. 
367, 95 L.Ed. 844, 19 A,L.R.2d 378, 
rehearing denied 71 S.Ct. 619, 341 
U.S. 912, 95 LEd. 1348—MUler v. 
U. S., aCJLOr., 95 P.2d 492. 

U. S. V. Thomas, D.C.Ky., 49 P. 
Supp. 647. 

Ky.—^Kinslow v. Carter, 282 S.W.2d 
141. 

Me.—Grendron v. Burnham, 82 A.2d 
773, 146 Me. 887, 38 AL.R.2d 210. 
Mich.—People v. Hoffa, 29 N.W.2d 
292, 318 Mich. 656—In re Schnit¬ 
zer, 295 N.W. 478, 296 Mich. 736. 
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N.Y.—^Application of Herlands, 124 
N.Y.S.2d 402. 204 Misc. 373. 

Pa.—^In re Gross, 98 Pittsb.Leg.J. 
509, reversed on other grounds 77 
A.2d 700, 168 Pa.Super. 177. 

70 C.J. p 754 note 36. 

Claim not overcome by contradictioii 
Where defendant testified before 
grand jury that money found on his 
person was given to him by a book¬ 
maker to give to a business man, but 
refused to give the man’s name. It 
was immaterial that he stated that 
he had committed no federal crime, 
and such contradiction, especially if 
he was nervous or excitable, did not 
overcome a claim of privilege against 
self-lncrimination, if he was other¬ 
wise entitled to the privilege. 

U.S.—U. S. V. St. Pierre, C.C.A.N.T.. 
128 F.2d 979. 

XUdictmeat held admissible in ooa- 
tempt pEoceeding 

U.S.—U. S. V. Weisman. C.C,A.N.Y.. 
Ill P.2d 260. 

Befnsal to testify held not justified 
U.S.—Camarota v. U. S., C.C.A.N.J., 
111 F.2d 243, certiorari denied 
Camarato v. U. S., 61 S.Ct. 16, 311 
U.S. 651, 85 L.Bd. 416. 

6m Me.—Gendron v. Burnham, 82 A. 
2d 773. 146 Me. 387, 38 A.L.R.2d 
210 . 

7. U.S.—Camarota v. U- S., C.C.A.N. 
J., Ill F.2d 243, certiorari denied 
Camarato v. U. S., 61 S.Ct. 16. 311 
U.S. 651, 85 L.Ed. 416. 

Maffle V. U. S., C.A.Mass., 209 F. 
2d 225. 

70 C.J. p 754 note 37. 

Fact that witness had criminal rec¬ 
ord did not establish privilege to 
refuse to answer questions, and test 
was whether or not on record before 
court defendant had made a showing 
that he was likely to be endangered 
by answering the questions. 
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a question of fact,® to be determined on the evidence 
received at the trial.* 

The court may require the witness to answer if it 
clearly appears to the court that his claim of privi¬ 
lege is illusory.i® It has been said that where it is 
not so perfectly evident and manifest that the an¬ 
swer called for cannot incriminate as to preclude 
all reasonable doubt or fair argument, the privilege 
must be recognized and protected,although where 
the question is doubtful, the witness has the right 
to decide.^* 

In determining whether a question is criminating 
in nature, the court should take into consideration 
the question itself,^* its characteri^ or nature,^* the 
setting in which it is asked,“ and his personal per¬ 


ception as to the substantial probability that the an¬ 
swers of the witness would furnish a link in the 
chain of evidence needed to prosecute the claimant 
for an offense punishable by the laws of the state 
and he must also consider the other questions,i* the 
evidence,^* and the information of which the court 
may reasonably infer the prosecution had posses¬ 
sion.*® The witness is entitled, under the require¬ 
ments of due process, to an opportunity to be heard 
on the issue of the availability of the privilege,*^ 
and to introduce evidence on that issue.** 

Likewise, whether a witness may claim the privi¬ 
lege of refusing to produce books and papers on the 
ground that such production may tend to criminate 
him is to be determined by the court,*® and not by 


U.S.— XJ. S. V. Curclo, C.A.N.T., 234 

F.2d 470, certiorari grranted 77 S.Ct. 

62, 362 U.S. 820, 1 L..Bd.2d 45. 
Proof of oontteotioa with Oo tnmnn lgt 
Party 

In, contempt proceedings arising 
out of refusal of witnesses before 
grand jury to answer questions as 
to whether they knew certain per¬ 
sons several of whom had been 
charged with obstruction of Justice 
and deliberate avoidance of service 
of subpoena, witnesses were entitled 
to offer proof of such persons* be¬ 
lieved connection with the Commu¬ 
nist Party in support of claim that 
answers to questions would incrim¬ 
inate the witnesses. 

XJ.s.—^Doran v. U. S., C.A.Cal., 181 F. 

2 d 489. 


Witness having statutory hnmunity 
held in contempt 

N.T.—^People V. Breslin, 118 N.B.2d 
108, 306 N.T. 294, reargument de¬ 
nied 119 N.E.2d 44, 306 N.T. 875, 
certiorari denied Breslin v. People 
of State of N. T., 74 S.Ct. 868 , 347 
US 1014, 98 L.Ed. 1137, rehearing 
denied 76 S.Ct. 19, 348 U.S. 852, 99 
L.Ed. 671. 


Evidence held to show reasonable 
ground 

U.S.—Daly V. U. S., aA.Mass., 209 
F.2d 232—^U. S. v. Cusson, C.C.A. 
N.T., 132 F,2d 413—U. S. v. Weis- 
man, C.C.A.N.T., 111 F.2d 260—U. 
S. V. Zwillman, C.C.A.N.T., 108 F. 


2 d 802. 

Ill.— ^People V. Burkert, 131 N.E.2d 
495, 7 I11.2d 606. 

People V. Conzo, 23 N.B.2d 210, 


10 . Ky.—^Kinslow v. Carter, 282 S. 

W.2d 141. 

Season for rule 

To hold otherwise would place in 
every witness the power to deprive 
parties of the benefit of his testi¬ 
mony by a mere colorable pretense 
that his answers to questions would 
have a tendency to implicate him in 
some crime, or would expose him to 
a penalty or forfeiture, when it is 
clear that the questions have no 
such tendency. 

Ky.—^Kinslow v. Carter, supra. 
Matter of law 

The court can require witness to 
answer only where court can say as a 
matter of law that it is impossible 
that witness could incriminate him¬ 
self, and if answer may or may not 
incriminate him, or might disclose a 
fact that would form a necessary 
and essential part of a crimes wit¬ 
ness may decide whether or not to 
answer. 

Mo.—^Ex parte Arvin, 112 S.W.2d 113, | 
232 Mo.App. 796. I 

11. N.T,—^People v. Forbes, 38 N.B. 
303, 143 N.T. 219. 

Vt.—Chamberlain v. Willson, 12 Vt 
491, 36 Am.I). 356. 

Proof of hazard required 
Witness is not required to prove 
the hazard In the sense In which a 
claim is usually required to be estab¬ 
lished in court, since otherwise he 
would be compelled to surrender the 
very protection which the privilege 
is designed to guarantee. 

Ky.—^Kinslow v. Carter, 282 S.W.2d 
141. 


12. U.S.—^Foot V. Buchanan, C.C. 
Miss., 113 P. 166. 

70 C.J. p 754 note 39. 

13. U.S.—^Enrichi v. U. S., C.A.C 0 I 0 ., 
212 F.2d 702—^Hooley v. U. S., C.A. 
Mass., 209 F.2d 234, certiorari de¬ 
nied 74 S.CL 678, 347 U.S. 963, 98 
L.Ed. 1098—^U. S. V. Weisman, C. 
C.A.N.T., 111 P.2d 260. 

14. Ky.—Kinslow v. Carter, 282 S. 
W.2d 141. 

15. Ohio,—^In re Lazzaro, Com.Pl., 
Ill N.E.2d 611. 

16. U.S.—^Enrich! v. U. S., C.A.C 0 I 0 ., 
212 F.2d 702—^Hooley v. U. S., C.A. 
Mass., 209 P.2d 234, certiorari de¬ 
nied 74 S.Ct 678, 347 U.S. 953, 98 
L.Ed. 1098—U. S. V. Weisman, C.C. 
A.N.T., 111 F.2d 260. 

17. Ky.—^Kinslow v. Carter, 282 a 
W.2d 141. 

1& U.S.—^U. S. V. Weisman, C.C.A. 
N.T., 111 P.2d 260. 

19. Ohio.—In re Lazzaro, Com.Pl., 
Ill N.B.2d 611. 

20 . U.S.—U. S. V. Weisman, C.C.A. 
N.T., 111 P.2d 260. 

21. U.S.—^Hooley v. U. S., C.A.Mass., 
209 P.2d 234, certiorari denied 74 
S.Ct. 678, 347 U.S. 953, 98 L.Ed. 
1098—^Hooley v. U. S., C.A.Mass., 
209 P.2d 219, certiorari denied 74 
S.Ct. 678—Carlson v. U. S., C.A. 
Mass., 209 F.2d 209. 

Kearlug by Judge prooeduraUy au¬ 
thorized 

Ky.—Kinslow v. Carter, 282 S.W.2d 
141. 


801 I11.APP. 524. 

Evldenoe held not to show xeasoa- 
able ground 

Ill.—^People V. Tavernier, 48 N.B.2d 
651, 318 I11.APP. 622, reversed on 
other grounds 61 N.E.2d 628, 384 
Ill. 388. 

8 . U.S.—^Miller v. U. S., C.C.A.Or., 
95 P.2d 492. 

9 , U.S.—Miller v. U. S., supra. 


aood faith of witness immaterial 
If, from evidence and nature of 
question, court can definitely deter¬ 
mine that answer will form a link 
in chain of evidence to establish 
commission of a crime by witness, 
court cannot inquire whether witness 
claimed his privilege in good faith 
or otherwise, 

I Ohio.—In re Lazzaro, Com.Pl., Ill N. 

I B. 2 d 611. 


22 . U.S.—^Hooley v. U. S., C.A.Ma.ss., 
209 P.2d 234, certiorari denied 74 
S.Ct. 678. 347 U.S. 953, 98 L.Bd. 
1098—^Hooley r. U. S., C.A.Mass., 
209 P.2d 219, certiorari denied 74 
S.Ct. 678—Carlson v. U. S., C.A. 
Mass., 209 F.2d 209. 

23 . U.S.—Corretjer v. Draughon, C. 
C.A.Puerto Bico, 88 P.2d 116. 

70 C.J. P 764 note 41. 
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the witness alone and where the court can see, 
from the circumstances of the case and the nature of 
the books and papers the witness is called to produce, 
t h at there is a reasonable ground to apprehend dan¬ 
ger to the witness from such production, the witness 
must be allowed the privilege,25 but not where such 
ground does not appear.26 

§ 455. Effect of Refusal to Answer 

In general, no prejudicial Inference, such as an in¬ 
ference of guilt, may be drawn from the assertion by a 
witness of his privilege against self-incrimination. 

The general rule is that no inference prejudicial to 
either party can legitimately be drawn from the 
witness’ assertion of his privilege of refusing to an¬ 
swer on the ground that the answer may tend to 
incriminate him.27 No sinister meaning may be 
imputed to such refusal so, no inference of guilt 
can be drawn from an assertion of the privilege.29 
Likewise, the exercise of the privilege may not be 
taken as equivalent to a confession, or admission, of 
guilt,20 or to a conclusive presumption of perjuiys^^ 
no inference can be drawn against the person claim¬ 
ing the privilege that he fears he is engaged in 
doing something forbidden by federal law;22 he 


merely says, in effect, that an answer would tend to 
incriminate him, which means that it might involve 
him in a criminal proceeding.22 

Xo inference of guilt of the principal offense 
charged may be drawm solely by reason of the claim 
of privilege and the assertion of the pri\ilege, 
if made in good faith on the advice of counsel, can¬ 
not be described as misbehavior within a statute au¬ 
thorizing a court of* the United States to pimish for 
contempt a person guilty of misbehavior in its pres¬ 
ence or so near thereto as to obstruct the administra¬ 
tion of justice.25 In a suit to enjoin defendant 
from practicing medicine “without a certificate, his 
refusal to answer questions on the ground of self¬ 
incrimination cannot be construed as a circum¬ 
stance in support of plaintiff’s charges.^® 

On the other hand, the Fifth Amendment does 
not guarantee that a person who invokes it will not 
be subject to any unfavorable inference.27 ^ It is an 
irresistible, logical inference that if a witness in 
any proceeding refuses to reply to a question on the 
ground that his response may tend to incriminate 
him, he impliedly admits that any truthful answer 
he might give would tend to prove that he had com- 


24. XJ.S.—Corretjer v. Draughon, su¬ 
pra. 

70 C.J. P 754 note 42. 

25. U.S.—^Ballmann v. Fagin, 26 S. 
Ct. 212. 200 TJ.S. 186, 60 L.Ed. 433. 

XJ, S. V, Collins, D.C.Or., 146 F. 
709. 

70 C.J. P 764 note 43. 

26. XJ.S.—^XJ. S. V. Curcio, C.A.KT., 
234 F.2d 470, certiorari granted 77 

S. Ct. 62, 352 U.S. 820, 1 L.Ed.2d 45. 

27. N.T.—^Backal v. Backal, 107 N. 

T. S.2d 11. 199 Mlsc. 910. 

70 C.J. p 754 note 61. 

Contempt for refusal to testify see 
supra § 27. 

‘*No Inference, either as an admis¬ 
sion or as to the truth of the facts 
sought may be drawn from the ex¬ 
ercise of the privilege." 

N-.Y.—June Fabrics v. Teri Sue Fash¬ 
ions. 81 N.Y.S.2d 877, 882, 194 Misc. 
267. 


28. U.S.—Slochower V. Board of 
Higher Ed. of City of New foA 
N.T., 76 act. 637. 350 U.S. 661, 100 
LuEd. 692, rehearing denied 76 S. 
ct. 843, 881 U.S. 944, 100 UBd. 1470. 

Ho legil or moral wroag 

Unless circumstances surrounding 
witness, or duties placed on him are 
of such character as to require, to 
honesty and good conscience, that he 
waive constitutional right ^^nst 
self-incrimtoation, an individu^, 
whether Judge, lawyer, or layn^, is 
neither legally nor morally guilty or 


a wrong because he claims such 
right 

Ill.—In re Holland. 36 N.B.2d 543, 
377 Ill. 346. 

29. N.Y.—Southbridge Finishing Co. 
V. Golding. 143 N.Y.S.2d 911, 208 
Misc. 846, affirmed 157 N.Y.S.2d 
898, 2 A.D.2d 882. 

Tex._^McClure v. State, 261 S.W. 

1099, 95 Tex.Cr. 63. 

Va.—Powell V. Commonwealth, 189 
S.E. 433, 167 Va. 558, 110 
90. 


Bealms of morals^ logic, and Jnstioe 
Except in occasional instances un¬ 
der comparatively rare circumstanc¬ 
es, such an inference is Just as in¬ 
admissible to the realms of morals, 
logic, and Justice as to a courtroom. 
K.Y.—Southbridge Finishing Co. v. 
Golding, 143 N.Y.S.2d 911, 208 

Misc. 846, affirmed 157 N.Y.S.2d 898, 
2 A.D.2d 882. 


XJ s —Slochower v. Board of 
igher Ed. of City of New Torfc 
.Y., 76 S.Ct. 637, 350 U.S. 551, 
10 LuEd. 692, rehearing denied 76 
Ct. 843, 351 U.S. 944, 100 L.Bd. 


09 F.2d 225. 

_Communist Party of U. S. v. 

Subversive Activities Control Bd., 
i23 F.2d 631, 96 U.S.App.D.C. 66. 
jertiorari grauted 75 S.Ct 872, 349 
J.S. 943, 99 L.Bd. 1270, reversed 
>n other grounds 76 S.Ct 663. 351 
J.S. 116, 100 li-Ed. 1003. 

O’ _c/Mi+iihridsre Finishing Co. V. 
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Golding, 143 N.Y.S.2d 911, 208 Misc 
846, affirmed 157 N.Y.S.2d 898, 2 
A.U.2d 882. 

31. U.S.—Slochower v. Board of 
Higher Ed. of City of New York, 
N.Y., 76 S.Ct. 637, 350 U.S. 551, 100 
L.Ed, 692, rehearing denied 76 S. 
Ct 843, 351 U.S. 944, 100 L-Ed. 
1470. 

32. U.S.—Spector v. U. S., C.A.Cal., 
193 P.2d 1002. 

33. D.C.—Communist Party of U. S. 
V. Subversive Activities Control 
Bd., 233 F.2d 531, 96 U-S.App.D.C. 
66, reversed on other grounds 76 
S.Ct 663. 361 U.S. 115, 100 L.Ed. 
1003. 

34 . Cal.—^People v. Bichardson, 169 
P.2d 44, 74 C.A.2d 528. 

35. U.S.—U. S. V. Greenberg, C.A. 
Pa., *187 P.2d 35, vacated on other 
grounds Greenberg v. U. S., 71 S. 
Ct 1013, 341 U.S. 944, 95 L.Bd. 
1369. 

36. La.—State Bd. of Medical Ex¬ 
aminers V. McHenery, App., 69 So. 
2d 692, appeal transferred 64 So.2d 
242, 222 La. 984. 

37. B.a—United Elec. Badio & 

Workers of America v. Gen¬ 
eral Elec. Co., D.C.. 127 P.Supp. 
934, affirmed to part, vacated on 
other grounds to part, 231 P.2d 259, 
97 U.S-App.D.C. 306, certiorari de¬ 
nied 77 S.Ct 95. 352 U.S. 872, 1 L. 
I Ed.2d 76. 
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mitted a criminjJ act,** or, at least, that he had 
committed an act which might or might not con¬ 
stitute a violation of the criminal law.3® The privi¬ 
lege of the witness is to prevent testimony which 
might be used against him in a subsequent criminal 
suit, and not to keep out probative evidence or any 
inferences to be drawn from the claim of privilege 
which might be relevant to the issues in the matter 
before the courts® So, while the claim of privilege 
may not be used against defendant in a subsequent 
criminal prosecution,^^ an inference that his testi¬ 
mony would have been unfavorable to him is avail¬ 
able to his opponent in a civil cause in which defend¬ 
ant pleads the privilege and a claim for work¬ 
men's compensation may be unsupported as a result 
of refusal to answer material questions.^^ 

Under a governing rule ot pleading, practice, and 
procedure, it has been held that a witness who de¬ 
clines to answer a proper question on the ground 
that it would tend to incriminate him has not told 
the whole truth, which his oath as a witness requires. 


and he will not be permitted to testify to part of the 
truth only;44 also, when a party claims the privilege 
of not answering a proper question, the court may 
dismiss his action or strike his testimony.^® 

Weight and credibility of testimony. A defend¬ 
ant's refusal to answer questions asked of him as a 
witness may be considered by the jury in determin¬ 
ing the weight and credibility of his testimony, 
but the fact that he was held in contempt of court 
for such refusal must be entirely disregarded in 
the jury's deliberations.**® 

Use of evidence of refusal to testify. The use of 
evidence of a defendant's prior refusal to testify 
before a grand jury or other tribunal because of his 
fear of self-incrimination does not, under some au¬ 
thorities, violate the constitutional privilege against 
self-incrimination,at least where such evidence is 
used solely for impeachment purposes, and is not 
generally admitted as bearing on defendant's guilt 
or innocence.*® Under other authorities, however. 


38. D-C.—^U. S. V. Nesmith. D.C., 121 
P.Supp. 758. 

38. D.C.—^U. S. V. Nesmith, supra. 
4(X Cal.— People v. Richardson, 169 
P.2d 44, 74 C.A.2d 528. 

Zssue of llUrht 

—^People V. Richardson, supra. 

41. N.T.—^Bradley v. O'Hare, 156 N. 

T.S,2d 533, 2 A.D.2d 436. 

Wash.— Ikeda v. Curtis, 261 P.2d 684, 
43 Wash.2d 449. 


42. Cal.—Stillman Pond, Inc., v. 
Watson, 252 P.2d 717, 115 C.A.2d 


440. 

ir.Y.—^Bradley v. O'Hare, 156 N.T.S. 

2d 583, 2 A.D.2d 436. 

Wash.—Ikeda v. Curtis, 261 P.2d 684, 
43 Wash.2d 449. 


XnferMLoe of fraud 

In action to set aside conveyances 
allegedly defrauding creditors, draw¬ 
ing Inference of fraud from refusal 
of parties to transaction to testify 
because of privilege against self-in- 
criminatlon held not invasion of such 


privilega 

Oaj.—Fross v. Wotton, 
3 C.2d 384. 


44 P.2d 350, 


43. Del.—Carey v. Bryan and Rol¬ 
lins, 105 A.2d 201, 9 Terry 395. 

Issue of iutozioatlon of c la l i n att t 
DeL—Carey v. Bryan and Rollins, 
supra. 

44. Wash.—Annest v. Annest, 298 P. 
2d 483. 

Where, in husbaaid’s divorce action, 
defendant wife and other witnesses 
declined to answer auestions relat¬ 
ing to adultery, on ground that their 
answers would incriminate them, tri¬ 
al court should have stricken their 
entire testimony. 


Wash.*—Annest v. Annest, 298 P.2d 
483. 

45. Wash.—Annest v. Annest. 298 P. 
2d 483. 

4 e, XJ.S.—IT. S. V. Schneiderman, D. 

C. Cal., 106 F.Supp. 906. 

47. Cal.—^People v. Walsh, 301 P.2d 
247. 

Bringfing out claim of pxivil^e on 
cross-ecKawinatlon 

(1) Generally. 

XJ.S.—^U. S. V. Gottfried, C.C.A.N.T., 
165 F.2d 360, certiorari denied 68 
S.Ct. 738, two cases, 333 XJ.S. 860, 
92 Li.Bd. 1139, rehearing denied 68 
S.Ct. 910, two cases, 333 XJ.S. 883 
—^TJ. S. V. Bllinger, C.C.A.N.T., 136 
i F.2d 677, certiorari denied 64 S.Ct 
48, 320 U.& 746, 88 L..Bd. 443— 
XJ. S. V. Buckner, C.C.A.N.T., 108 
F.2d 921, certiorari denied Buckner 
V. U. S., 60 S.Ct. 613, 309 XJ.S. 669, 
84 L.Ed. 1016. 

D.C.—Viereck v. XT. S., 139 F.2d 847, 
78 U.S.App.D.a 279, certiorari de¬ 
nied 64 S.Ct. 787, 321 U.S. 794, 88 

D. Ed. 1083. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 656, 810 Mass. 783. 

Mich.—^People v. Garska, 6 N.W.2d 
527. 303 Mich. 313—People v. Mc- 
Crea, 6 N.W.2d 489, 303 Mich. 213, 
certiorari denied McCrea v. Peo¬ 
ple of State of Michigan, 63 S.Ct. 
851, 818 U.S. 783, 87 L.Bd. 1160. 

(2) Permitting district attorney to 
ask defendant questions on cross-ex¬ 
amination to ascertain whether he 
had refused to make a statement to 
district attorney, on ground that It 
might tend to incriminate him was 
proper for impeachment purposes. 
CaL—People v. Jones, 143 P.2d 726, 
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61 CA..2d 608, appeal dismissed 65 
S.Ct 39, 323 U.S. 665, 89 L..Ed. 541. 

Befusal ou advice of counsel 

(1) The fact that defendant acted 
on advice of counsel in refusing to 
testify before a grand Jury does not 
destroy the admissibility of evidence 
of his refusal. 

CaL—People v. Walsh, 801 P.2d 247. 

(2) Pact that defendant, at time 
he refused to make a statement to 
district attorney on ground that it 
might tend to incriminate him, might 
have been acting on advice of coun¬ 
sel did not make evidence as to his 
refusal inadmissible for impeach¬ 
ment purposes. 

Cal.—People v. Jones, 143 P.2d 726, 
61 CA..2d 608, appeal dismissed 65 
S.Ct. 89, 323 U.S. 665, 89 KEd. 
541. 

I 48. CaL—^People v. Ksmette, 104 P. 
2d 794, 16 C.2d 731, prior opinion 
97 P.2d 287, certiorari denied Ky- 
nette v. People of State of Cali¬ 
fornia, 61 S.Ct 806, 812 U.S. 703, 
85 L..Ed. 1136. 

Ill.-Barnhart v. Martin, 64 N.E.2d 
743, 327 IlLApp. 661. 

Portion of grand Jury transcript 
Trial court did not err in admit¬ 
ting a portion of grand Jury tran¬ 
script showing that defendants re¬ 
fused to testify on particular matter 
for fear of self-incrlminatlon, on 
ground that such refusal was incon¬ 
sistent with claim of innocence and 
could be considered In determining 
credibility, and Instructing that evi¬ 
dence was admitted for the limited 
purpose of impeachment and as evi¬ 
dence afCecting credibility. 

CaL—People v. Kynette, 104 P.2d 794, 
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a witness who appears and testifies generally at a 
trial on the merits may not be discredited by show¬ 
ing that at a former hearing, or in a prior deposi¬ 
tion, he refused to testify on the ground that his 
testimony might tend to incriminate him;^® and the 
constitutional right of a defendant in a criminal case 
to refuse to testify may be exercised without peril 
of having such refusal used to impeach him if he 
asserts his innocence of the crime charged in a sub¬ 
sequent civil action against him.^® 

Giving publicity to exercise of privilege. The 
freedom of a witness to exercise the constitutional 
privilege against self-incrimination may not be 
hampered by the prior restraint or deterrent of no¬ 
tice that publicity will be given to its exercise but 
not to its waiver.51 

Discharge from employment. It has been declared 
that the Fifth Amendment does not guarantee that 
the person invoking it shall be continued in his em¬ 
ployment,®^ and that, while a public employee can¬ 
not be forced to give an answer which may tend 
to incriminate him, he may be required to choose be¬ 
tween disclosing information and losing his em- 
ployment.®^ So, discharge, under an employer’s 
declared statement of policy, of an employee in¬ 
voking the amendment has been held not to consti¬ 
tute an interference with his constitutional rights.®^ 

On the other hand, a proposed statute providing 
for the discharge of any teacher who refuses, at a 
hearing or inquiry conducted for the purpose of in¬ 
vestigating Commtmism, to answer questions per¬ 
is C.2d 731, prior opinion 97 P.2d 
287, certiorari denied Kynette v. 

People of State of California, 61 S. 

Ct. 806, 312 U.S. 70S, 85 L.Bd, 1136. 

49. Mo.—^Franklin v. Franldin, 283 
S.W.3d 483—State v. Conway, 164 
S.W.2d 128, 348 Mo. 680. 

Hill V. Missouri Packing Co-, 

App., 24 S.W.2d 196. 

Testiinony liefore 9 %aad jnxy j 

The cross-examination of witness 
to show that he had claimed his con¬ 
stitutional privilege against self-in¬ 
crimination in testifying before 
grand jury was error. 

N.T.—^People v. Luckman, 3 N’.T.S.2d 
864, 254 App.Div. 694. 

In antoxnohile death action, court 
properly refused to permit defendant 
to show that decedent's driver, who 
was a witness for plaintiff, refused 
to testify at coroner's inauest. 

Mo.—^Prles v. Berberich, App., 177 
S.W.2d 640. 

60. Mo.—Hall Motor Freight v. 

Montgomery, 212 S.*W’.2d 748, 857 
Mo, 1188, 2 A.Ii.R.2d 1292—Master- 
son V. St. liouis Transit Co., 108 S. 

W. 48, 204 Mo. 507. 


tinent to his past or present membership in the 
Communist Party has been held an unconstitutional 
interference with the exercise of the constitutional 
provision against self-incrimination.®® Likewise, in 
particular circumstances, the supreme court has held 
that summary dismissal of a professor under a 
charter provision terminating the office or employ¬ 
ment of any city employee who utilizes the privilege 
against self-incrimination to avoid answering a 
question relating to his official conduct is violative 
of due process,®® although other authority has up¬ 
held such provision as not denying the constitutional 
privilege.®^ 

Statute as to questions of congressional committee. 
Under a statute making it an offense for a witness 
to refuse to answer any question pertinent to the 
answer under inquiry by a congressional committee, 
whether a question asked is pertinent is a ques¬ 
tion of law,®® and is not dependent on the probative 
value of the evidence sought to be elicited by the 
answer,®® where a witness refuses to answer on the 
ground of possible self-incriminatif^n. 

§ 456. Waiver of Privilege 

a. In general 

b. Mode of waiver 

c. Obligation to make full disclosure 
a. In (leneial 

The privilege of a witness against self-Incrlmlnation 
may be waived by him. 

The privilege of refusing to answer on the ground 

TJ.S.App.D.C. 306, certiorari denied 
77 S.Ct. 95, 362 V.S. 872, 1 Ii.Ed.2d 
76. 

55. Mass.—Opinion of the Justices, 
126 K.R2d 100, 332 Mass. 763. 

56. XJ.S.—Slochower v. Board of 
Higher Ed. of City of New York, 
N.Y., 76 S.Ct. 637, 860 IJ.S. 651, 
100 L.Bd. 692, rehearing denied 76 
S.Ct. 843, 351 U.S. 944, 100 REd. 
1470. 

V. Board of 
37 N.Y.S.2d 84. 

178 Misc. 1023. 

Beason for rale 

The provision does not preclude 
the employee from refusing to testi¬ 
fy or compel him to waive Immunity. 
M.Y.—Goldway v. Board of Higher 
Education, supra. 

aa U.S.—IT. S. V. D1 Carlo, J>.Q. 
Ohio, 102 F.Supp. 697. 

59. U.S.—XJ. S. V. Aiuppa, D.aOhio. 
102 F.Supp. 609, reversed on other 
groimds Aiuppa v. U. S., C.A., 201 
F,2d 287—XJ. S. v. Di Carlo, B.C. 
OhiOk 102 F.Supp. 597. 


h. action for damages to trabk 
As result of collision with defend- 
Lnt’s automobile, plaintiff's offer to 
ihow that defendant stood on his 
jonstitutionai right to refuse to tes- 
ify in previous proceeding against 
lim for misdemeanor of reckless 
Irivlng at time of collision was 
)roperly excluded. 

do.— Fa ll Motor Freight v. Mont¬ 
gomery, 212 S.W.2d 748, 357 Mo. 
1188, 2 A.Ij.R.2d 1292. 
il. N.H.—Nelson v. Wyman, 106 A. 

2d 756, 99 N.H. 33. 

>2. D.C.—United Elec. Radio & 
Mach. Workers of America v. 
General Elec. Co., D.a, 127 F.Supp. 
934, affirmed In part and vacated 
on other grounds in part, CLA., 231 
F.2d 259. 

53. Cal.—Stelnmetz v. California 
State Bd. of Ed., 285 P.2d 617, 44 
C.2d 816, certiorari denied 76 S.Ct. 
708. 

54. D.a—United Elec. Radio & 
i v r a^>i Workers of America v. Gen¬ 
eral Elec. Co., 127 F.Supp. 934. af¬ 
firmed in pail, vacated on other 
grounds In part, 231 F.2d 259, 97 
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that the answer may tend to criminate him may be 
waived by a witness,60 including a witness at an ex¬ 
amination before trial,*1 before a grand 
a coroner’s inquest,63 or in an investigation of the 


98 C.J.S. 

origin of a fire.«< There is authority to the effect 
that there can be no waiver of the privilege unless 
the witness has been warned of his nght to the 

privilege.65 


60 . U.S.—Smith V. U. S., 

S.ct. 1000, 337 U.S. 137. 93 Li.Ed. 
1264, certiorari denied Deeb v.Jj. 

S.. 69 S.Ct. 234, 335 U.S. 93 UEd. 

423 

Brown V. tr. 3.. 284 

p.2d 140, certiorari granted 77 s. 

Ct. 152, 352 U.S. 908, 1 

US_^U. S. V. Field, C.A.N.T., 193 

P.2d 92, certiorari denied Field v. 

U. S., 72 S.Ct. 202, 342 U.S. 894. 96 
liEd. 670 and Hammett v. U. S-, 

72 S.Ct. 202, 342 U.S. 894. 96 L.Ed. 
670, certiorari dismissed 72 S.Ct. 
303, 342 U.S. 908. 96 L-Ed. 679— 

U. S. V. Gates, C.A.N.T., 176 F.^ 

78 _S. V. Toner, C.A.Pa., 173 F. 

2d 140. _ 

XJ. S. V. Manno, D.C.I11., 118 F. 
Supp. 511—U. S. V. Accardo, D.C. 
N.T., 113 F.Supp. 783, affirmed 208 
F.2d 632, certiorari denied Accardo 

V. U. S.. 74 S.Ct. 677. 347 U.S. 952. 

98 L..Ed. 1098—U. S. v. Peace In¬ 
formation Center, D.GD.C., 97 F. 
Supp. 255—^Bowles v. Berard, D.C. 
Wis., 57 F.Supp. 94—^U. S. v. Shaw, 
D.aCal., 33 F.Supp. 531. 

pia.—Jones v. Stoutenburgh, 91 So. 

2d 299. 

IlL—People V. Cooper, 7 N.B.2d 882, 
366 Ill. 113, 110 A.L.B. 223. 

City of Chicago v. Lord, 122 N. 
B.2d 439, 3 Ill.App.2d 410. 

Iowa.— Corpus Juris cited in Puck- 
worth V. District Court of Wood¬ 
bury County, 264 N.W. 715, 721, 
220 Iowa 1350, 

g[y_^Taylor v. Commonwealth, 118 

S.W.2d 140, 274 Ky. 51 —Frost v. 
Commonwealth, 81 S.W.2d 583, 258 
Ky. 709. 

Ma—Gendron v. Burnham, 82 A2d 
773, 146 Me. 387, 38 A.L.R.2d 210. 
Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

Minn.—State v. Gensmer, 51 N.W. 
2d 680. 235 Minn. 72, certiorari 
denied Gensmer v. State of Mi^., 
73 S.Ct 24. 344 U.S. 824. 97 L.Bd. 
642. 

Miss.— Hutchins v. State, 64 So,-d 
210, 212 Miss. 145. 

Mo.—State v. Hutsel, 208 S.W.2d 227, 
357 Mo. 386—State v. Tyler, 159 S. 
W2d 777, 349 Mo. 167—State v. 
Mosier. 102 S.W.2d 620 —State v. 
McDaniel. 80 S.W.2d 186. 336 Mo. 
656. 

Mont—State v. Allison, 163 P.2d 141, 
lie Mont 362. 

N.j.—State V. Nagy, 98 A.2d 613, 27 
N.J. Super. 1. 

State V. Grundy, 54 A.2d 793, 136 
N.J.Law 96. 

jXY_^In re Grube*s Will, 294 N.T.S. 

306, 162 Misc. 228, affirmed 298 N. 

T.S*. 638, 261 App.Div. 894. 


Or._State v. Hennessey, 245 P.2d 

875, 195 Or. 356. 

Pa.—Commonwealth v. Frank, 48 A. 
2d 10, 159 Pa.Super. 271—Common¬ 
wealth V. Tracey, 8 A.2d 622, 137 
Pa.Super. 221. 

Commonwealth v. Hargreaves. 
60 Pa.Dist. & Co. 641. 

Tex.—^Lee v. State, 186 S.W.2d 978, 
148 Tex.Cr. 220- 
70 C.J. p 755 notes 55, 66. 

*‘The constitutional provision as to 
self-incrimination contains no ab¬ 
solute prohibition; it merely sets up 
a privilege (with the advantages and 
burdens thereunto appertaining) 
which one accused of crime may, or 
may not, claim.** 

D.C.—Viereck v. U. S., 139 P.2d 847, 
852, 78 U.S.APP.D.C. 279, certlo- 
rarl denied 64 S.Ct 787, 821 US. 
794, 88 L.Ed. 1088. 


Option of witness 

The privilege may be waived or as¬ 
serted at the option of the witness. 
Mich.—People v. Robinson, 10 N.W. 

2d 817, 306 Mich. 167, certiorari 
denied 64 S.Ct. 369, 820 U.S. 799, 88 
L.Bd. 482. 

—Commonwealth v. Cavanaugh, 

46 A.2d 579, 159 Pa.Super. 113. 

A voluntary disclosure by a party 
is not protected by constitutional 
privilege against self-incrimination, 
so as to give party immunity from 
subseauent prosecution. 

N.Y.—^People V. Lorch, 13 N,T.S.2d 
166, 171 Misc. 469. 

Waiver irrevocable 

(1) The privilege against self-in¬ 
crimination when once waived can¬ 
not be reasserted; it is not the Judg¬ 
ment of the court, but the voluntary 
act of the witness himself, which 
makes the waiver irrevocable. 

Pa.—Commonwealth v. Tracey, 8 A. 

2d 622, 137 Pa^Super. 221. 

Commonwealth v. Hargreaves, 

50 Pa.Dist. & Co. 641. 

(2) Defendant’s waiver of her 
privilege while being cross-examined 
under oath in equity suit against her 
was irrevocable and deprived her of 
right to assert privilege as valid ob¬ 
jection to admissibility of her in¬ 
criminating testimony in such case 
on subsequent trial of criminal pro¬ 
ceeding against her. 

Pa_Commonwealth v. Cavanaugh, 

46 A.2d 679, 169 Pa.Super. 113. 

(3) However, it has been held that, 
although some of accused, when they 
first appeared before the grand Jury 
in response to subpoena, had ex¬ 
pressed willingness to waive their 
privilege, they had the right to re¬ 
consider and retract the waiver at 
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any time, especially after they had 

been indicted. t>« 

Pa.—Commonwealth v. Bane, 39 ira. 

Dist. & Co. 664, 3 Fay.Leg.J. 291. 
Testtzuouy of physicians; sanity 

(1) An accused’s privilege of not 
being compelled to give testimony 
against himself by admission of phy¬ 
sicians’ testimony, obtained by ex¬ 
amination and treatment of accused, 
may be waived by him. 

Iifo.—State V. Sapp, 203 S.W.2d 425, 
356 Mo. 705. 

(2) Accused who puts his sanity 
In issue waives all privilege under 
self-incrimination section of the con¬ 
stitution, to exclude testimony of any 
doctors who have examined him for 
such purpose. 

Mo.—State v. Cochran, 203 S.W.2d 
707, 356 Mo. 778. 

Bvidenoe held to show waiver 
Minn.—State v. Gensmer, 51 N.W.2d 
680, 236 Minn. 72, certiorari denied 
Gensmer v. State of Minn., 73 S.Ct. 
24, 344 U.S. 824, 97 L.Ed. 642. 


61. N.Y.—^American Blue Stone Co. 
V. Cohn Cut Stone Co., 164 N.Y.S. 
506, 98 Misc. 439. 

70 C.J. p 765 note 67. 

62. U.S.—^U. S. V. Thomas, D.C.Ky., 
49 F.Supp. 647. 

Colo.—People v. McPhail, 197 P.2d 
315, 118 Colo. 478. 

Mich.—^People ex rel. Roach v. Car¬ 
ter, 298 N.W. 288, 297 Mich. 677. 

70 C.J. p 766 note 58. 

Defendant _ 

U.S.—U. S. V. Miller, D.C.Pa., 80 F. 
Supp. 979. 

Any witness, whether lawyer or lay- 


lowa.—Duckworth v. District Court 
of Woodbury County, 264 N.W. 716, 
220 Iowa 1360. 

Bnle as to compulsion Inapplicable 
Rule that person summoned before 
grand Jury cannot be compelled to be 
a witness against himself does not 
apply where witness voluntarily tes¬ 
tifies or waives his privilege. 

Fla.—State ex rel. Hemmings v. Cole¬ 
man, 187 So. 793, 137 Fla. 80. 

63. Mo.—State v. Black, 227 S.W.2d 
1006, 360 Mo. 261—State v. Bur¬ 
nett. 206 S.W.2d 345, 357 Mo. 106— 
State V. McDaniel. 80 S.W.2d 186, 
336 Mo. 656. 

70 C.J. p 765 note 59. 

64. Ind.—Ogle V. State, 127 N.B. 647, 
193 Ind. 187. 

70 C.J. p 766 note 60. 

65 . Va.—^Powell V. Commonwealth, 
189 S.B. 433, 167 Va. 658, 110 
L.R. 90. 
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The right to waive the privilege is personal to 
the witness,®® and no one can waive it for him;®^ 
and waiver by a witness cannot be controlled by 
a party.®® So, neither the court®® nor a party'^® 
is entitled to object that this privilege has been 
waived by the witness, and the incriminating nature 
of the evidence, if it is given by the witness vol¬ 
untarily, is no objection to its admissibility,*^^ and it 

must be considered.'^^ 

Although the privilege has been waived with re¬ 
spect to certain questions, it may still exist when 
additional questions present a reasonable danger of 
further crimination.*^® A voluntary offer by ac¬ 
cused to testify on any fact is a waiver as to all 
other relevant facts, because of the necessary con¬ 
nection between all.^^ 

To preserve the privilege and avoid waiver there¬ 


of, a person must refuse to answer or produce, and 
test the matter in contempt proceedings or by habeas 
corpus.*^® 

b. Mode of Waiver 

(1) In general 

(2) Testimony by accused 

(3) Proceedings by grand jury 

(1) In General 

Waiver of the privilege of a witness may be by act or 
failure to act, as by testifying without objection or fail¬ 
ing to claim the privilege. 

The waiver of the privilege against self-incrimina- 
tion may be by direct action*^® or by failing to act.* * 
The waiver may be express^® or specific,’J’® that is, 
by word of mouth®® or in writing,®^ or it may be by 
some act amounting to waiver;®® in the latter 


Cullen V. Commonwealth, 24 
Gratt. 624, 66 Va. 624. 

Caution to witness generally see su¬ 
pra § 449. 

66. N.H.—State v. Desilets, 73 A.2d 
800. 96 N.H. 245. 

67. Va.—^Powell v. Commonwealth, 
189 S.E. 433, 167 Va. 558, 110 A.L. 

R. 90. 

68. N.H,—State v. Desilets, 73 A.2d 
800. 96 N.H. 245. 

69. D.C.—Flllipone v. TJ. S., 65 App. 

D. C. 126, 2 P.2d 928. 

70 C.J. p 755 note 62. 

70. N.T.—^People v. Minsky, 124 N. 

E. 126, 227 N.T. 94. 

Cloyes V. Thayer, 3 Hill 664, 

71. U.S.—^U. S. V, Manno, D.C.I11., 
118 P.Supp, 511. 

Cal.—^People v. Mann, App., 307 P. 
2d 684—People v. Gonzales, 204 P. 
1088. 56 C.A. 330. 

Mo.—State V, McDaniel, 80 S.W.2d 
185, 336 Mo. 656. 

Wash.—State v. Jeane, 213 P,2d 633, 
36 Wash.2d 423. 

70 C.J. p 765 note 64. 

72. Cal.—^People v. Mann, App., 307 
P.2d 684—^People v. Gonzales, 204 
P. 1088, 66 C.A. 330. 

70 C.J. p 766 note 65. 

73. U.S.—^Krogmann v. U. S., C.A. 
Ohio. 225 F.2d 220. 

La.—State ex rel. Doran v. Doran, 89 
So.2d 894, 215 La. 151. 

74. U.S.—^Johnson v. U. S., N.J., 63 

S. Ct. 649, 318 U.S. 189, 87 L-Ed. 
704, rehearing denied 63 S.Ct. 826, 
318 U.S. 801, 87 L.Ed. 1164. 

U. S. v. Schneiderman, D.C.Cal., 
102 F.Supp. 62, reversed on other 
grounds Stack v. U. S., 193 F.2d 
875 —^u. S. V. Spector, D.C.Cal., 102 

F. Supp. 76, reversed on other 

grounds 193 F.2d 1002. 

La.—State v, Kaufman, SO So.2d 337* 
211 La. 617. 


N.D.—State V, Hanson, 78 N.W.2d 
135. 

Single z^evant topic 
A waiver of privilege by testifying 
as to one of two related facts, con¬ 
stituting parts of whole incriminat¬ 
ing fact forming single relevant top¬ 
ic, is waiver of privilege as to re¬ 
maining part. 

D.C,—U. S. V, Nelson. D.C., 103 P. 
Supp. 215. 

75 . U.S.—U. S. V. Willis, D.C.Ga., 145 
P.Supp. 365— XJ. S. V. Johnson, D. 

I C.Pa., 76 F.Supp. 538. 

! 78. U.S,—U. S. V, Shaw. D.C.Cal.. 88 
! F.Supp. 531. 

Waiver of immunity 

(1) A waiver of immunity is a 
means authorized by statute by 
which a witness, in advance of giv¬ 
ing testimony or producing evidence, 
may renounce the fundamental right 
guaranteed to him by the constitu¬ 
tion that no person shall be compel¬ 
led in any criminal case to be a wit¬ 
ness against himself. 

N.T.—^In re Grae. 26 N.E.2d 963, 282 
N.T. 428, 127 A.L.R. 1276. 

(2) Immunity generally see supra 
§ 439. 

77. U.S.—U. S. ▼. Shaw, D.C.Cal., 33 
P.Supp, 531. 

78. Okl.—McConnell v. State, 197 P. 
621, 18 Okl,Cr. 688. 

70 C.J. p 756 note 67. 

79. U.S.—U. S. V. Steffen, D.C.Cal., 
103 F.Supp. 415. 

80. U.S.—U. S. V. Steffen, supra. 

81. U.S.—^U. S. V. Shibley, D.C.Cal., 
112 P.Supp, 784—U. S. V. Steffen, 
D.C.CaL, 103 P.Supp. 415. 

82. U.S.—U. S. V. Steffen, supra. 

Pa.—Commonwealth v. Tracey, 8 A. 

2d 622, 137 Pa.Super. 221. 

Commonwealth v. Hargreaves, 60 
Pa.Dist. & Co. 641. 
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Admissions 

Pa.—Commonwealth v. Tracey, 8 A. 
2d 622, 137 Pa.Super. 221. 

Commonwealth v. Hargreaves, 60 
Pa.Dist. & Co. 641. 

Wash.—State v. Jeane. 213 P.2d 633, 
35 Wash.2d 423. 

AppllcatioiL for naturalizatiou 
U.S.—^U. S. V. Accardo, D.C.N.J., 113 
F.Supp. 783, affirmed 208 F.2d 632, 
certiorari denied Accardo v. U. S., 
74 S.Ct. 677, 347 U.S. 952, 98 L.Ed. 
1098. 

Confession 

Wash.—State v. Jeane, 213 P.2d 633, 
35 Wash.2d 423. 

Deposition 

Xj.s. —Sears, Roebuck & Co. v. Amer¬ 
ican Plumbing & Supply Co., D.C. 
Wis., 19 P.RD. 334. 

Ill.—Stalder v. Stone, 107 N.B.2d 696, 
412, IlL 488, 35 A.L.R.2d 633. 

Suing to have law* declared unconsti- 
tntional 

U.S.—^Albertson v. Millard, D.C.Mich., 
106 F.Supp. 635. 

Surrender of books to receiver or 
bankruptcy trustee 
U.S.—^In re B. Dier & Co., D.C.N.T., 
279 P. 274—^In re Tracy & Co., D.C. 
N.T.. 177 P. 632. 

D.C.—^United States v. Halstead, 38 
App.D.C, 69, 27 Am.Bankr.R. 302. 

Statements in deportation proceed¬ 
ings 

U.S.—Schoeps V. Carmichael, C.A. 
Cal., 177 P.2d 391, certiorari de¬ 
nied 70 S.Ct 566. 339 U.S. 914, 94 L. 
Ed. 1340. 

Flea, disclosure, on denial of guilt 
(1) Where a witness has already 
incriminated himself by a solemn 
admission of guilt in a plea to a 
charge against him, he must be re¬ 
garded as having waived his privi¬ 
lege, for any testimony he could give 
would necessarily be less Incrim- 



98 aj.s, 


I 456 WITNESSES 


event an act alleged to constitute the waiver must 
be carefully appraised,*® and any doubt must be 
resolved against the waiver.*^ 


So, a waiver may result from failure to claim,, 
assert, or invoke the privilege, *5 or in some manner 
to bring it fairly to the attention of the tribunal 


inatingr in degree than his absolute 
plea of guilty to the charge; and 
the fact that judgment was not en¬ 
tered on plea of guilty and sentence 
was not imposed is immaterial. 

Pa.—Commonwealth v. Tracey, 8 A. 
2d 622, 137 Pa.Super. 221. 

Commonwealth v, Hargreaves, 60 
Pa.Dist. & Co. 641. 

(2) Waiver is accomplished by the 
voluntary disclosure by witness of 
his own guilt, but it is not waived 
merely by a denial of guilt or by 
contesting the commission of the of¬ 
fense alleged; so, where, in paternity 
proceeding, defendant died counter- 
affidavit to plaintifTs motion for 
summary Judgment, thereby in ef¬ 
fect denying paternity, defendant, by 
filing such affidavit did not waive 
his privilege. 

Fla.—Jones v. Stoutenburgh, 91 So. 
2d 299. 

(3) In prosecution for bribing air¬ 
force officer and conspiring to com¬ 
mit such offense, plea of guilty by 
officer waived privilege against self- 
Inerimination with respect to those 
offenses to which he had pleaded 
guilty, but the plea was not a blanket 
waiver with respect to other of¬ 
fenses that might be charged against 
him, 

XJ.S.—Krogmann v. XT, S., CA.Ohio, 
226 F.2d 220. 

Acceptance of immunity firom pros¬ 
ecution held not to preclude witness 
from thereafter asserting privilege 
against self-incrimination. 

Mich.—People v. Den Uyl, 29 N.W.2d 
284, 318 Mich. 645, 2 A.Li.R.2d 625. 

Befusal to state whether Clause re¬ 
lied on 

If witness before congressional 
committee refuses committee request 
to state whether he relies on self-in¬ 
crimination clause, he cannot later 
invoke its protection in prosecution 
for contempt for refusing to answer 
that question, 

XT.S.—^Emspak v. U. S., App.D.C., 75 
S.Ct 687, 349 XJ.S. 190, 99 Ii.Bd. 
997. 

TTerlfied answer to affidavit 

(1) The filing of a verified answer 
to an affidavit for order to show 
cause why defendant should not be 
held in contempt for failure to de¬ 
liver certain assets to a receiver, 
was merely a traverse of the plead¬ 
ing which brought him into court, 
and it did not have effect of waiving 
his right to refuse to testify. 

Cal.—^Ex parte Ferguson, 268 P.2d 
71,128 C.A.2d 799. 

(2) Necessity of verification of 
pleading containing matter as to 


which person would be privileged 
see Pleading § 354. 

Sdemorandum as worlc-produot 

Where defendant in civil action 
voluntarily introduced a memoran¬ 
dum, defendant could not object to 
plaintiff’s use thereof on ground that 
memorandum was privileged as a 
work-product. 

lU.S.—F. A. B. Liquidating Corp. v. 
Brownell, D.C.Del., 140 F.Supp. 635. 

83. XJ.S.—^U. S. V. Steffen, D.C.Cal., 
103 F.Supp. 415. 

Service of verified answer 

Fact that defendant in civil action 
served a verified answer, which de¬ 
nied plaintiff's charges of crime, was 
not a waiver of defendant’s privilege, 
even though answer added to denials 
affirmative defenses which did not 
contain incriminating admissions. 
N.T.—Southbridge Finishing Co. v. 
Golding, 143 N.T.S.2d 911, 208 Misc. 
846, affirmed 157 N.Y.S.2d 898, 2 A 
D.2d 882. 

Pxlvllega held not waived 
XJ.S.—Emspak v. XJ. S., App.D.C., 76 
S.Ct. 687, 349 XJ.S. 190, 99 L.Ed. 997 
—Smith V. U. S.. N.Y., 69 S.Ct 
1000, 307 U.S. 137, 93 LEd. 1264, 
certiorari denied Deeb v. U. S., 69 
S.Ct 234, 335 U.S. 884, 93 L.Ed. 
423. 

D.C.—U. S. V. Hoag, D.C.. 142 F.Supp. 
667—U. S. V. Eisele, D.C., 62 F. 
Supp. 105. 

Cal.—^People v. Glani, App., 302 P.2d 
813. 

34 , XJ.S.—^U. S. V. Steffen, D.C.Cal., 
103 F.Supp. 416. 

General claim of Innocence 

On hearing before senate investi¬ 
gating committee, fact that witness 
charged by committee as being one 
of the leaders of a major crime syn¬ 
dicate stated that he always upheld 
the constitution and the laws did 
not remove possibility that his an¬ 
swers to specific questions might 
tend to incriminate him, and did not 
render him guilty of contempt for re¬ 
fusal to answer certain specific ques¬ 
tions. 

U.S.—U. S. V. Costello, C.AN.Y., 198 
P.2d 200, certiorari denied 73 S.Ct. 
166, 344 U.S. 874, 97 Li.Bd. 677, re¬ 
hearing denied 73 S.Ct 274, 844 U. 
S. 900, 97 l4.Ed. 696. 

85. U.S.—^Rogers v. XJ. S., Colo., 71 
S.Ct. 438, 340 U.S. 367, 95 L.Ed. 344, 

1 19 AL.R.2d 378, rehearing denied 

71 S,Ct. 619, 341 U.S. 912, 96 L.Ed. 
1348—U. S. V. Murdock, Ill., 62 S. 
Ct. 63. 284 U.S. 141, 76 L.Ed. 210, 
82 AL.R. 1376. 

Howard v. U. S., C.AMo., 182 P. 
2d 908, vacated on other grounds 
71 S.Ct. 278, 340 U.S. 898, 95 L.Ed. 
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651—^Ziegler v. U. S., C.A.Cal., 174- 
P.2d 439, certiorari denied 70 S.Ct 
68, 338 U.S. 822, 94 L.Ed. 499—Ed¬ 
wards V. U. S., C.C.AOkl,. 131 F.2d 
198, certiorari denied 63 S.Ct. 262, 
317 U.S. 689. 87 L.Ed. 652. rehear¬ 
ing denied 63 S.Ct 326, 817 U.S. 
711, 87 L.Ed. 666—Shushan v, U. 

5.. C.C.A.La.. 117 F.2d 110, 133 A. 
L.R. 1040, certiorari denied 61 S.Ct 

1085, SIS U.S. 674, 85 L.Ed. 1531, 
rehearing denied 62 S.Ct 53, 314 

U. S. 706, 86 L.Ed. 664, certiorari' 
denied Newman v. U. S., 61 S.Ct 

1086. 313 U.S. 674, 85 L.Ed. 1632,. 
rehearing denied 62 S.Ct 63, 314 U. 
S. 706, 86 L.Ed. 664, certiorari de¬ 
nied Miller v. U. S., 61 S.Ct 1086, 
313 U.S. 574, 85 L.Ed. 1682, rehear¬ 
ing denied 62 S.Ct. 53, 314 U.S. 706. 
86 L.Ed. 564, certiorari denied 
Waguespack v. U. S., 61 S.Ct 1086, 
313 U.S. 674, 85 L.Ed. 1632, rehear¬ 
ing denied 62 S.Ct 53, 314 U.S* 
706, 86 L.Ed. 564—Claiborne v. U. 

5., C.C.AMO., 77 P.2d 682—Nicola 

V. U. S., C.C.A.PEU, 72 F.2d 780. 

U. S. V. Hoag. D.C.D.C., 142 P. 
Supp. 667—U. S. V. Steffen, D.C. 
Cal., 103 F.Supp. 415—Pfitzlnger v. 

U. S. Civil Service Commission, D. 
C.N.J.. 96 F.Supp. 1, affirmed 192 
F.2d 934—U. S. v. Toner, D.C.Pa.. 
77 F.Supp. 908, reversed on other 
grounds, CJL, 173 P.2d 140—U. S. 

V. Thomas, D.C.Ky., 49 F.Supp. 
547_U. S. V. Burk, D.C.Del., 41 P. 
Supp. 916—^U. S. V. Shaw, D.C.Cal., 
33 F.Supp. 531. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C, 
Wls., 19 F.R.D. 334. 

Cal.—Steinmetz v. California State 
Bd. of Ed., 285 P.2d 617, 44 C.2d 
816, certiorari denied 76 S.Ct 708. 
Ill.—Stalder v. Stone, 107 N.B.2d 
696, 412 Ill. 488, 36 A.L.R.2d 653. 

People V. Meisenhelter, 47 N.E.2d 
108, 317 I11.APP. 611. 

Ky.—Taylor v. Commonwealth, 118 
S.W.2d 140, 274 Ky. 51. 

Mass.—Commonwealth v. Wood, 19 
N.E.2d 320, 302 Mass. 265. 

Md.—^Adams v. State, 88 A2d 656, 
200 Md. 133. 

Minn.—^Esser v. Brophey, 3 N.W.2d 
3, 212 Minn. 194. 

Neb.—State ex rel. Wright v. Bar- 
low, 271 N.W. 282, 132 Neb. 166. 
N.J.—Pfueller v. Pfueller, 117 A.2d 
30, 37 N.J.Super. 106. 

Or.—State v. Hennessey, 245 P.2d 
876, 195 Or. 355. 

Pa.—Commonwealth v. Butler, 90 A. 
2d 838, 171 PaSuper. 350. 

Commonwealth v. Bane, 39 Pa. 
Dist & Co. 664, 3 Fay.Leg.J. 291. 
Wash.—State v. Jeane, 213 P.2d 633, 
85 Wash.2d 423. 

Necessity of claim see supra S 450. 
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-which must pass on it;^® one whose refusal to an¬ 
swer is not based on a claim of privilege against 
self-incrimination under constitutional provisions is 
precluded from relying on such provisions.®*^ 

The constitutional guaranty against being com¬ 
pelled to testify does not prevent the giving of 
voluntary testimony,®® and waiver of the privilege 
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against self-incrimination may result from testify¬ 
ing, or answering questions, voluntarily or without 
objection,*® or with an objection based on a ground 
other than self-incrimination.®® To bring about a 
waitrer, or to prevent the witness from stopping 
short and refusing further explanation, an answer 
or testimony must be incriminating.®^ A witness 


J[rr6V0ca1)le waiver 
N.J.—State V. Fary, 117 A. 2d 499, 19 
N.J. 431. 

iPexmanent waiver 
N.J.—State V. Toscano, 100 A.2d 170, 

13 N.J. 418. 

.Fallnre to claim persoxumy 
U.S.—Sears, Roebuck & Co. v. Amer¬ 
ican Plumbing & Supply Co., D.C. 
Wls., 19 P.R.D. 334. 

•Ohio.—^In re Leiby*s Estate, App., 101 
N.B.2d 214, second case, appeal dis¬ 
missed 101 N.E.2d 906, 156 Ohio St 
254, reversed on other grrounds 106 
N.E.2d 583, 157 Ohio St 374—State 
ex rel. Simons v. Kiser, App., 93 
N.E.2d 322. 

jpallnre to claim at proper time 
jiie.—Gendron v. Burnham, 82 A.2d 
773, 146 Me. 387, 38 A.L.R.2d 210. 
Ohio.—In re Lelby's Estate, App., 101 
N.B.2d 214, second case, appeal 
dismissed 101 N.E.2d 906, 156 Ohio 
St. 254, reversed on other grounds 
106 N.B.2d 683, 157 Ohio St 374. 
.rallure to claim promptly 
W.Va,—State v. Weissengoff, 109 S. 

E. 707, 89 W.Va. 279. 

Timely invocatioai 

N.T.— ^Abramowitz v. Abramowitz, 
137 N.Y.S.2d 442. 

.se. U.S.—^U. S. v. Thomas, D.C.Ky., 
49 F.SuPP. 547. 

-87. Cal.—Steinmetz v. California 
State Bd. of Ed., 285 P.2d 617, 44 
C.2d 816, certiorari denied 76 S.Ct 
708. 361 U.S. 915, 100 L.Ed. 1448. 
-88. Mass.—^Ross v. Crane, 195 N.K 
884, 291 Mass. 28. 

-89. U.S.—U. S. V. De Pietro, D.C.N. 
Y., 36 F.Supp. 389. 

Ala.—White v. State, 81 So.2d 267, 
262 Ala. 694. 

^el.—^Burris v. Burris, 75 A.2d 614, 6 
Terry 493. ^ 

D.C.—^U. S, V. Singer, D.C., 139 P. 

Supp. 847. « „ 

-Ga.—Sheppard v. State, 22 S.E.2d 
347, 68 Ga.App. 127. 

Taylor v. Commonwealth, 118 S. 
W.2d 140, 274 Ky. 51— Frost v. 
Commonwealth, 81 S.W.2d 683, 258 
Ky. 709. 

—State v. Desilets, 78 A.2d 800, 
96 N.H. 246. ^ 

-N.J.—State V. Fary, 117 A.2d 499, 19 
N.J. 431—State v. Toscano, 100 A. 
2d 170, 13 N.J. 418. 

Ohio.—State ex rel. Simons v. Kiser, 
App., 98 N.B.2d 322. 

I>a. —Commonwealth v. Tracey, 8 A. 
2d 622, 137 Pa.Super. 221. 


Commonwealth v. Bane. 39 Pa. 
Dist. & Co. 664, 3 Fay.Leg.J. 291. 
Wash.—State v. Jeane. 213 P.2d 633. 
35 Wash.2d 423. 

S.D.—State v. Sinnott, 30 N.W.2d 455. 
72 S.D. 100, certiorari denied 68 S. 
Ct. 1512, 334 U.S. 844. 92 L.Ed. 
1768. 

70 C.J. p 736 note 69. 

"'The Fifth Amendment affords no 
immunity to a witness against the 
use of his voluntary testimony 
against him.** 

U.S.—^U. S. V. Mary Helen Coal Corp., 
D.C.Ky., 24 F.Supp. 60. 31. 

"The one who is persuaded by 
honeyed words or moral suasion to 
testify or produce documents rather 
than make a last ditch stand simply 
loses the protection.** 

U.S.—U. S. v. Willis, D.CGa.. 146 F. 
Supp. 366, 367—U. S. v. Johnson, D. 
C.Pa., 76 F.Supp. 538, 640. 


Mere witnsss or party 

T. ia.—State ex reL Doran v. Doran, 
So.2d 894, 215 La. 151. 

Oath as witness immaterial 
Fact that defendant, or a witness, 
has been sworn as a witness Is of no 
moment where he has not testified; 
it is the giving of evidence, and not 
the taking of the oath, 'which effects 
a waiver of privilege. 

Pa.—Commonwealth ex rel. Esterline 
V. Esterline, 124 A.2d 133, 181 Pa. 
Super. 532—Commonwealth v. Ro- 
hauna, 74 A2d 807, 167 Pa.Super. 
338. 

Manifestation of unwillingness to 
testify 

Immunity against compulsory self- 
incriminatlon is deemed to be waived 
unless invoked by some manifesta¬ 
tion of unwillingness of witness to 
testify at the time the testimony is 
given. 

U. S.—U. S. v. Mary Helen Coal Corp., 
D.C.Ky., 24 F.Supp. 60. 

—Commonwealth v. Cavanaugh, 
46 Lack.Jur. 137, afiOrmed 46 A.2a 
679, 159 Pa.Super. 113. 

Where accomplice volunteered to 
testify against defendant, after be¬ 
ing duly warned by trial judge that 
he had right to refuse to testify to 
incriminating facts, he waived his 
constitutional immunity against self- 
incrimination. 

Ala.—Odjome v. State. 31 So.2d 132 
249 Ala. 375. 

Any proper use of voluntary state¬ 
ment 

The voluntary giving of a state- 
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ment by witness without any claim 
of privilege constituted a waiver of 
right to make objection to any use 
to which statement could be properly 
put. 

Md.—^Adams v. State, 88 A.2d 656, 
200 Md. 133. 

Testimony before National Xiabor Re¬ 
lations Board 

U.S.—^U. S. V. Mary Helen Coal Corp., 
D.GKy., 24 F.Supp. 50. 

Hearing by Securities Exchange 
Commission 

One, who, without subpoena having 
been served on him, appeared and 
testified at hearing conducted by 
representatives of the Securities Ex¬ 
change Commission, in response to a 
request for his appearance, and made 
no objection to testifying after he 
was informed that he might refuse 
to answer on ground that answers 
would be incriminating "‘waived’* 
prohibition against prosecution on 
matters concerning which he had tes¬ 
tified. 

U.S.—U. S. V. Shaw, D.C.CaL, 83 F. 

Supp. 531. 

Co-conspiratoTS 

In prosecution for conspiracy to 
obstruct administration of justice, 
where persons who were co-consplr- 
ators, but not codefendants, testified 
without objection to certain ques¬ 
tions, they could refuse to testify 
to other questions on ground that 
answers might tend to incriminate 
them with respect to pending perjury 
charges. 

Mich.—People v. Robinson, 10 NW. 
2d 817, 306 Mich. 167, certiorari de¬ 
nied 64 S.Ct. 369, 320 U.S. 799, 88 
UEd. 482. 


90. N.Y.—Abramowitz v. Abramo¬ 
witz, 137 N.Y.S.2d 442. 

Ohio.—State v. Raley, App., 136 N.E. 
2d 295, aflarmed State v. Morgan, 
133 N.E.2d 104, 164 Ohio St 629. 

91. U.S.—Starkovlch v. U. S., C.A. 
Wash., 231 F.2d 411. 

O.C.—U. S. V. Hoag, D.a, 142 F.Supp. 
667. 

"The privilege is waived, or. more 
accurately ... Is rendered 
factually untenable, only when 
(apart from the Instances of a de¬ 
fendant taking the stand upon the 
trial of an Indictment against him) 
the party asserting the privilege has 
actually given incriminating evidence 
against himself (as distinguished 
from "voluntarily testifying about 
the subject matter in issue).*" 
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may contract to waive his privilege.^® 

A waiver must not be lightly inferred^^ or lightly 
presumed and a broad construction is not to be 
placed on the doctrine of waiver of the privilege.^S 
To be effective, a waiver must be certain®® and un¬ 
equivocal,and intelligently,®® understanding^,®® 
and willingly! made; such waiver follows only 
where liberty of choice has been fully accorded.® 


After claim a witness cannot properly be held to 
have waived his privilege on vague and uncertain 
evidence.® 

A witness who testifies to incriminating matters 
on one trial, hearing, or proceeding does not thereby 
-waive the right to refuse to answer as to such mat¬ 
ters on a subsequent, separate, or independent trial 
or hearing;^ and, similarly, where a defendant in 


N.T.—Southbridge Finishing Co. v. 
Golding. 143 N.T.S.2d 911, 916. 208 
Misc. 846, affirmed 167 N.T.S.2d 
898. 2 A.B.2d 882. 

Test 

Whether witness waived privilege 
by answer to Question depends on 
whether answer, standing alone, con¬ 
stitutes admission of guilt or in¬ 
criminating fact furnishing clear 
proof of crime. 

D.C.—TJ. S. V. Nelson, B.C., 103 F. 
Supp. 215. 

Answer as to ooonpatlon of witness 
XJ.S.—Jackins v. U. S., C.A.Wash., 231 
P.2d 405. 

AdmlsslozL of writing n onliiorlmt n a t- 
ing letter 

U.g.—Grudin v. U. S., C.A.Cal., 198 P. 
2d 610. 

Questions on direct 

ezazoination 

Witness in criminal prosecution 
did not waive right to claim privi¬ 
lege on cross-examination by an¬ 
swering Questions on direct examina¬ 
tion which did not tend to incrimi¬ 
nate him. 

XJ.S.—U. S. V. Toner, C.C.Pa., 173 F. 
2d 140. 

Admission of membership in Com- 
mnnJlst Party by witness before sub- j 
committee of Un-American Activities 
Committee of House of Representa-| 
tlves did not constitute waiver of 
privilege against self-incrimination 
as to his activities and associations 
within party in violation of Smith 
Act. 

D.C.—U. S. V. Nelson, D.C., 103 F. 
Supp. 215. 

92. Okl.—McConnell v. State, 197 P. 
621, 18 OkLCr. 688. 

70 C.J. P 756 note 70. 

93. U.S.—Bmspak v. U. S., App.D.C., 
75 S.Ct. 687, 349 U.S. 190, 99 Li.Ed. 
997 —Smith v. U. S., N.Y., 69 S.Ct. 
1000, 337 U.S. 137, 93 L-Bd. 1264. 

U. S. v. Hoag, D.C.D.C., 143 F. 
Supp. 667—U. S. V. Steffen, D.C. 
Cal., 103 F.Supp. 415. 

94 . XJ.S.—Poretto v. U. S., C.A.La., 
196 F.2d 392. 

95. D.C.—U. S. V. Nelson, D.a, 103 
F.Supp. 215. 

96. U.S.—U. S. V. Steffen, D.C.CaL, 
103 F.Supp. 416. 

97. U.S.—^Emspak v. U. S., App.D.C., 
75 S.Ct. 687, 349 U.S. 190, 99 L-Ed. 
997. 


U. S. V. Steffen, D.CCal., 103 F. 
Supp. 415. 

9& U.S.—^Emspak v. U. S., App.D. 
C., 76 S.Ct. 687, 349 U.S. 190, 99 
L..Bd. 997. 

Caution to witness see supra § 449. 

“Such waiver, to be recognized by 
the courts, must be informed and in¬ 
telligent for there can be no waiver 
by one who does not know his rights 
on what he Is waiving.” 

Mont.—State v. Allison, 163 P.2d 141, 
145, 116 Mont. 362. 

“Defendant cannot be charged with 
a waiver of the privilege unless it 
appears that he was aware of its ex¬ 
istence and its surrounding safe¬ 
guards and voluntarily and intelli¬ 
gently elected to refrain from as¬ 
serting it” 

N.Y.—^People v. Chlebowy, 78 N.T.S. 

2d 596, 600, 191 Mlsc. 768. 
BepresexLtatioii by connsel; advice 
as to rights 

The privilege is not waived where 
incriminating testimony is elicited, 
without objection, from party unrep¬ 
resented by counsel and unadvised of 
his or her rights vrith respect there- 1 
to. 

N.Y.—^Abramowitz v. Abramowitz, 
137 N.Y,S.2d 442. 

Record held to show IntelUgent 
waiver 

N.H.—State v. Desilets, 73 A.2d 800, 
96 N.H, 246. 

99. Va.—Powell v. Commonwealth, 
189 S.E. 433, 167 Va. 658, 110 A.L. 

R. 90. 

1. Va.—^Powell V. Commonwealth, 
supra. 

2. Va, — ^Powell V. Commonwealth, 
supra. 

3. U.S,—Emspak v. U. S., App.D.C., 
75 S.Ct 687, 349 U.S. 190, 99 L.Bd. 
997—Smith v, U. S., N.Y., 69 S.Ct 
1000, 337 U.S. 137, 93 L.Ed. 1264, 
certiorari denied Deeb v. U. S., 69 

S. Ct 234, 335 U.S. 884, 93 L.Ed. 423. 

4. U.S.—’Jefries v. U. S., C.A.Alaska, 
215 P.2d 226—^Marcello v. U. S., C. 
A-La., 196 F.2d 437—Poretto v. U. 
S., C.A.La., 196 F.2d 392. 

Corpus Juris Quoted in U. S. v. 
Vadner, D.C.Pa., 119 F.Supp. 330, 
331 — U. S. V. Malone, D.C.Cal., Ill 
F.Supp. 37—GorptLs Juris cited in 
U. S. V. Steffen, D.C.Cal., 103 F. 
Supp. 416, 417. 

Mont—State v. Allison, 163 P.2d 141, 
116 Mont 352. 


N.M.—Corpus Juris cited in Apodaca 
V. Viramontes, 212 P.2d 425, 431, 
53 N.M. 513, 13 A.L.R.2d 1427. 
N.Y.—Burdy v. Conroy. 48 N.Y.S.2d 
871, 182 Misc. 476. 

70 C.J. p 757 note 76. 

“The privilege attaches to the wit¬ 
ness in each particular case in which 
he may be called on to testify, and 
whether or not he may claim it is to 
be determined without reference to 
what he said when testifying as a 
witness on some other trial, or on a 
former trial of the same case, and 
without reference to his declarations 
at some other time and place.” 
U.S.—In re Neff, C.A.N.J., 206 F.2d 
149, 152, 36 A.L.R.2d 1398. 

Reason for mle 

Were the rule otherwise, the wit¬ 
ness would subject himself to a 
new cross-examination and be re¬ 
quired under new and changed con¬ 
ditions to give testimony that may 
not have been anticipated or intend¬ 
ed in subjecting himself to examina¬ 
tion in a prior and different proceed¬ 
ing. 

XJ.S.—U. S. V. Steffen, D.C.Cal., 103 
F.Supp. 416. 

N.Y.—People v. Cassidy, 107 N.B. 713, 
213 N.Y. 388, 32 N.Y.Cr. 442, Ann. 
Cas.l916C 1009. 

Rule applied iu same case 
U.S.—In re Neff, C.A.N.J., 206 F.2d 
149, 36 A.L.R.2d 1398. 

U. S. V. Malone, D.C.Cal., Ill F. 
Supp. 37—U. S. V. Steffen, D.C.Cal., 
103 F.Supp. 416. 

Witness not estopped 

A person who has waived his priv¬ 
ilege in one trial or proceeding on 
grround that his answers might tend 
to incriminate him is not estopped 
to assert such privilege as to the 
same matter in a subsequent trial 
or proceeding. 

U.S.—In re Neff. C.A.N.J., 206 F.2d 
149, 36 A.L.R.2d 1398. 

Frevlons testimony before grand 
jury 

(1) Privilege of witness against 
self-incrimination in criminal pros¬ 
ecution was not waived because he 
had testified in grand jury proceed¬ 
ing. 

U.S.—U. S. V. Malone. D.C.Cal., Ill 
F.Supp. 37. 

Iowa.—^Duckworth v. District Court 
of Woodbury County, 264 N.W. 715, 
220 Iowa 1350. 
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a criminal prosecution is tried on two indictments 
and testifies as to a fact involved in one only, such 
act of testifying does not constitute a waiver of 
privilege as to matters involved in the cha^e m 
the other indictment,® particularly when the indict¬ 
ments have not been consolidated under order of 
court, but are tried as independent and distinct mat¬ 
ters before the same jury.® Also, the fact that a 
witness signed an affidavit indorsed on the informa¬ 
tion presented by the state’s attorney, stating that 
the charges therein made were true, does not de¬ 
prive him of the right to refuse to answer a question 
on the ground that it would criminate him;^ nor, 
under most authorities, does a witness who gives 
without objection testimony tending to show his 
guilt of one crime waive his privilege of refusing 
to answer as to matters tending to show his guilt 
of another crime,® although there is authority op¬ 
posed to this view.® 

However, under the rule that a deposition taken 
at a former trial is admissible in a subsequent tna 
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between the same parties on the same “use of ac 
tion, where such deposition is introduced the ^t 
ness thereby waives the privilege as to ^ 
nation.i® So, where a defendant has testified > 
his own behalf, has been cross-ex^ned, and has 
left the stand, if he is recalled by the adversary he 
is entitled to claim his privil^e.ii 

One who, under a sub^na duces 
tarily surrenders an incriminating paper w 
put in evidence waives his privilege.! 

Like^vise, where a defendant takes the s^d in his 
own behalf and testifies fully without objection, he 

cannot claim his privilege of 
the ground that his answer may subject him to 
penaltj^ or forfeiture.!® R has been said that a 
witness who has testified without objection at on 
hearing thereby waives his right to 
swer as to the same matters at a subsequent trial 
or hearing on the ground that his answers may ex- 
1 pose Hm to public disgrace and ignominy. 


(2) Pact that witness at grand 
Jury investigation was an »«orney 
who knew his legal rights 
not cUlm privilege 
witness of right to claim privilege 
at subsequent prosecution. 

Iowa.— Duckworth v. District Court 
of Woodbury County, supra. 


(8) Testimony before ffrand juij 
does not constitute a w^ver of priv¬ 
ilege against self-lnorlmlnation on 
the trial of Indictment returned by 
grand jury. -d 

N.M.—Apodaca v. Viramontes, 212 . 

2d 425, 6S N.M. 613. 18 A.L.R.-d 
1427. 

70 C.J. P 757 note 76 [b] (3) 

(41 Grand Jury investigation and 

su^^sUlent trl^ =s! 

re'p^fes of a 
and, therefore, witness ^ 
tided before grand Jury did no .. 
hvwaw" right to claim constitu- 

court In declining to answer Que 
tlons on such ground. 

XI.S.—in re Neff, C.A.N.J.. 206 F.2d 
149, 36 A.Li.H*2d 1398. 

(6) Where witnesses did not cl^ 
privilege when testifying before first 
Kd® J^r^ and It w« -t sugg^ed 
that different questions 'Vfere asK^ 
^rlg seL^d inaulry by 

with respect ./““I ^“*”’ast 
waiver barring witness right to es 
sert privilege at second inqui^ y 
grand jury could be constructed 
N.X— State v. Fary, 117 A.2d 499, 19 
N.J. 431. 


GodefendaiLt’s testimony at prellmi- 
nary Inqtiixy ^ 

In criminal prosecuUon, codefend¬ 
ant who testified at prelimtaa^ in¬ 
quiry conducted by the court in 
sence of jury, for purpose of dete^ 
mining competency of alleged 
Sion of defendant, which state had 
introduced as part of its 
did not thereby waive his right to 
refuse to testify as witness for de¬ 
fendant on ground of self-incrimina- 

Mis^.—Hutchins v. State. 54 So.2d 
210, 212 Miss. 146. 
la prosecution, for nonpayment ^ 
taxes, defendant’s voluntary testi¬ 
mony before tax court relating to 
his income and assets for particular 
years did not constitute a waiver of 
his right to refuse, on ground of 
privilege against self-incrimination, 
to make disclosure of his assets in 
the subsequent prosecution for non¬ 
payment of other taxes. « 

U.S._IT. S. V. Vadner, D.C.Pa., 119 y. 

Supp. 330. 


Prior crlMtoal procaing.! aur«««* 

ohai^e -a 

witness’ privilege was not 
by his testimony on the subject mat 
ter in prior criminal proceeding, in 
which he was defendant and m which 
the charge was entirely different 
from those alleged In Indictments In 
present cases, where 
and setting of cases were differeirt 
extent of examination and cross-ex¬ 
amination was uncertain, and mere 
repetition under oath of same facts 
might tend to Incriminate him. 

U s.—xj. S. V. Steffen. D.C.Cal., 103 
P.Supp. 415, 

,, Witness 


as to his name, place of residence, 
and nature and location of his busi¬ 
ness. did not thereby waive right to 
refuse to answer subsequent ques¬ 
tions relating to his acquaintance 
with defendants, visits to 
flees, conversations, and dealings 
with them, on ground that answers 
to such questions tended to incrim¬ 
inate him. 

Mich.—^People v. Hoffa, 29 N.W.Zd 
292, 318 Mich. 656. 

5. U.S.—Myrick v. United States. 

Mass., 219 F. 1, 134 C.C.A 619. 
e, U.S.—^Myrick v. United States, 
supra. 

7 . Ill.—Samuel v. People, 45 N.®. 
728, 164 Ill. 379. 

Mass.—^Evans v. O’Connor, 54 
657, 174 Mass. 287, 75 Am.S.R. 316. 

8. La.—State v. Allemand, 96 So. 
552. 153 La. 741. 

70 C.J. P 767 note 80. 

9. N.C.—State v. Simonds, 69 S.E. 
790, 154 N.C. 197. 

10. Cal.—Unruh 
888, 212 C 130. 

Admissibility of deposition In sub¬ 
sequent action between same par¬ 
ties see Depositions § 98. 

11. N.Y.—Cullinan v. Quinn, 88 N.T. 
S. 963, 95 App.Div. 492. 

,2 Vt_In re Consolidated Render- 

lug k. 66 A. 790. 80 Vt. 55 U 
Ann.Cas. 1069, affirmed 28 S.Ct. 178, 
207 U.S. 541, 62 L.Bd, 327, 12 Ann. 
Gas. 658. 

70 C.J. P 757 note 84. 

13. U.S.—Capawana v. U. S., C.C.A. 
N.J., 294 F. 153. 


V. Nelson, 297 P. 


testifying 
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14. lowtL—State V. Knight. 216 N. 

W. 104, 204 Iowa 819. 

70 C.J. P 757 note 86. 
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Examination before trial. The privilege of re¬ 
fusing to answer questions on the ground the an¬ 
swers may tend to criminate is waived by a witness 
in an examination before trial unless it is claimed.^^ 

Coroner^s inquest. A person who voluntarily tes¬ 
tifies at a coroner’s inquest thereby waives the privi¬ 
lege of refusing to testify on the ground that the 
answer may criminate him.^® 

Immunity from prosecution may be w-aived by a 
witness.!*^ It has been held that the right to im¬ 
munity from prosecution is statutory only and can¬ 
not be taken away except by an express waiver by 
the party affected while the privilege of such 
immunity may be waived by failure to make a claim 
thereof.i^ 


With respect to a claim to immunity, testimony 
given by a witness who is subpoenaed before a 
grand jury is not voluntary,20 even though the 
investigation has reference to a person other than 
the wfitness.^i 

(2) Testimony by Accused 

A defendant In a criminal prosecution, by taking the 
stand in his own behalf, waives his privilege against seif- 
Incrimination. 

When a defendant in a criminal prosecution takes 
the stand as a writness in his own behalf, the rule, 
in some jurisdictions by reason of statute,22 is that 
he waives his privilege of refusing to answer on 
the ground that his answer may tend to criminate 
him,2S provided he knows his rights and what he is 


16. N.Y.—^Meyer v. Mayo, 159 N.Y. 

S. 405, 173 APP.D1V. 199. 

16. Mo.— State v. Black, 227 S.W.2d 
1006, 360 Mo. 261—State v. Burnett, 
206 S.W.2d 345, 857 Mo. 106. 

70 C.J. p 753 note 95. 


SefendaiLt 

li£o.—State V. Conway, 154 
128, 348 Mo. 580. 


S.W.2d 


17. N.Y.—^People ex rel. Hofsaes v. 
Warden of City Prison, Brooklyn, 
100 N.Y,S.2d 478. 277 App.Dlv. 398, 
affirmed 98 N.B.2d 579, 302 N.Y. 


1 

Immunity generally see supra § 439. 

18. N.Y.—^People v. Clenner, 289 N. | 
Y.S. 1069. 159 Misc. 860. 

Waiver keld not effootively wltb- 
dxawA 

N.Y.—^People ex rel. Hofsaes v. War¬ 
den of City Prison, 98 N.B.2d 579, 
302 N.Y. 403. 

19. N.Y.—People v. Clenner, 289 N. 
Y.S. 1069, 159 Misc. 860. 

20. Iowa.—^Duckworth v. District 
Court of Woodbury County, 264 
N.W. 715, 220 Iowa 1350. 

21. Iowa.—^Duckworth v. District 
Court of Woodbury County, supra. 


22. Va.—Smith v. Commonwealth, 
30 S.B.2d 26, 182 Va. 585, 153 A.D. 
R. 1150—^Poweli V. Commonwealth, 
189 S.E. 433, 167 Va. 658, 110 A.!* 
R. 90. 

70 C.J. P 756 note 71. 

Statute read with oonstitutioiial pro- 
visiou 

Statute providing to effect as stat¬ 
ed in text must be read with article 
of constitution providing that no peir- 
son in any criminal case shall be 
compelled to be a witness against 
himself. 

W.Va.—State v. Bragg, 87 S.B.2d 689. 
XuteutloiL to oaU defendant as wit¬ 


ness 

Fact that defendant's counsel In 
opening statement indicated inten¬ 
tion to ceJl defendant as witness did 
not constitute waiver of privilege. 


Va.—^Powell V. Commonwealth, 189 
S.B. 433, 167 Va. 658, 110 AL.R. 90. 
23 . tr.S.—^Berra v. U. S., C.AMo., 
221 P.2d 690, affirmed 76 S.Ct. 685, 
351 U.S. 131, 100 Li.Ed. 1013— 
Finnegan v. XT. S., C.AMo., 204 
F.2d 105, certiorari denied 74 S.Ct. 
36. 346 U.S. 821, 98 L.Bd. 347, re¬ 
hearing denied 74 S.Ct. 118, 346 U. 
S. 880. 98 Li.Ed. 387—^Poretto v. U. 
S., C.A.La., 196 P.2d 392—U. S. v. 
Gates, C.A.N.Y.. 176 P.2d 78— 

Ziegler v. U. S., C.A.Cal,, 174 P.2d 
439, certiorari denied 70 S.Ct. 68, 
838 XJ.S. 822, 94 L.E(L 499—Claxmch 
V. U. S., CC.A.Tex., 156 P.2d 261— 
XT. S. V. Johnson, C.C.AN.J., 129 
F.2d 954, 144 A.D.R. 182, affirmed 
63 S.Ct. 549, 318 U.S. 189, 87 L.Bd. 
704, rehearing denied 63 S.Ct. 826, 

I 318 U.S. 801, 87 D.Bd. 1164—U. S. 
V. Dalhover, C.C.AInd., 96 P.2d 
355, certiorari denied Dalhover v. 
U. S., 59 S.Ct 100, 305 U.S. 632, 83 
Li.Ed. 406, rehearing denied 69 S. 
Ct 154, 306 U.S. 672, 83 Li.Ed. 436. 

U. S. V. Barker, D.C.Cal., 11 P. 
B.D. 421. 

Ala.—^Lipscomb r. State, 29 So.2d 
145, 33 Ala.App. 623. 

Cal.—^People v. Huerta, App., 306 P. 
2d 605—^People v. Withers, 165 P. 
2d 945, 73 C.A2d 58. 

D.C.—^U. S. V. Hoag, D.C., 142 F. 
Supp. 667—Viereck v. U. S., 139 P. 
2d 847, 78 U.S.App.D.C. 279, certio¬ 
rari denied 64 S.Ct 787, 321 U.S. 
794, 88 L.Ed, 1083—^Tomlinson v. 
U. S., 93 P,2d 652, 68 App.D.C. 106. 
114 ALi.R, 1315, certiorari denied 
58 S.Ct 646, 303 U.S. 646, 82 L-Ed. 
1102, and Pratt v. U. S., 68 S.Ct 
645, 303 U.S. 642, 82 L.Ed. 1107. 
Ky.—^Bowling V. Commonwealth, 286 
S.W.2d 884—Fitzgerald v. Com¬ 
monwealth, 108 S.W.2d 1041, 269 
Ky. 800. 

La.—State v. Kaufman, 30 So.2d 387, 
211 La. 617. 

Mass.—Jones v. Commonwealth, 99 
N.E.2d 456. 327 Mass. 491. 

Md.—Allen v. State, 39 A.2d 820, 188 
Md. 603, 171 AL.R. 1138. 
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Mich.—^People v. Morehouse, 44 N.W. 
2d 830, 328 Mich. 689, 134 A.L.R. 
2d 676, certiorari denied Morehouse 
V. People of State of Mich., 71 S. 
Ct. 739, 341 U.S. 922, 95 L.Ed. 
1335—People v. Wright, 23 N.W. 
2d 213, 316 Mich. 81—People v. 
Watson, 12 N.W.2d 476, 307 Mich. 
696, certiorari denied Watson v. 
People, 65 S.Ct 81, 323 U.S. 749, 89 
L.Ed. 600, rehearing denied 65 S.Ct. 
127, 823 U.S. 815, 89 L.Bd. 648. 
Miss.—Hawkins v. State, 80 So.2d 1, 
224 Miss. 309. 

Mo.—State v, Swisher, 260 S.W.2d 6, 
364 Mo. 167—State v. Graves, 182 
S.W.2d 46, 352 Mo. 1102—State v. 
Conway, 164 S.W.2d 128, 348 Mo. 
580. 

Neb.—Griffith v. State, 69 N.W.2d 
701, 157 Neb. 448. 

N.Y.—^People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453. 

People V. Redmond, 38 N.Y. S.2d 
727, 265 App.Dlv. 307. 

N.C.—State v. Shoup, 36 S.E.2d 697, 
226 N.C. 69. 

Okl.—Oates v. State, Cr., 303 P.2d 
317—Barnhart v. State, Cr., 302 P. 
2d 793—^Davis v. State, Cr., 300 P. 
2d 1000—^Forester v. State, 262 P. 
861, 36 Okl.Cr. Ill—^Le Blanc v. 
State, 245 P.2d 134, 95 Okl.Cr. 280— 
Fields V. State, 188 P.2d 231, 86 
Okl.Cr. 439—Storer v. State, 180 
P.2d 202, 84 Okl.Cr. 176—^Plynn v. 
State, 96 P.2d 96, 68 OkLCr. 72— 
James v. State, 78 P.2d 708, 64 Okl. 
Cr. 174—Williamson v. State, 77 P. 
2d 1198, 64 OkLCr. 94. 

Or.—State v. Hennessey, 245 P.2d 
875, 196 Or. 856. 

Pa.—Commonwealth v. Downer, 49 A. 

2d 616, 169 Pa.Super. 626. 

Tex.—Lee v. State, 186 S.W.2d 978, 
148 Tex.Cr. 220—^Lacy v. State, 128 
S.W.2d 1165, 137 Tex.Cr. 862, cer¬ 
tiorari denied 60 S.Ct. 87, 308 U.S. 
551, 84 L.Ed. 468. 

Wash.—State v. Jeane, 213 P.2d 633,. 

35 Wash.2d 423. 

70 C.J. P 756 note 72. 
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waiving and he may be examined in the same 
manner as any other witness,*® not only as to any 
matter about which he has given testimony in chief, 
but also concerning any matter pertinent to the 
issue on trial, regardless of the extent of the direct 
examination nor can he then refuse to testify to 
any fact which would be competent evidence in the 
case if proved by any other witness.**^ This rule 
is also true in civil cases as to matters concerning 
which the party has testified in chief.** 

When an accused, because of some incident in the 
trial and through no fault of his, is forced to testify 


for fear that adverse inferences might be dra^ 
from his failure, he has not volunteered as a wit¬ 
ness and has not waived his rights.*® 

(3) Proceedings by Grand Jury 

A witness before a grand Jury may waive his privilege 
against self-incriminatlon expressly, or by falling to claim 
It, or by testifying without objection. 

A witness before a grand jury may expressly 
vraive his privilege of refusing to testify on the 
ground that his answer may tend to criminate him,*® 
or he may waive the privilege by failing to claim 
it, or by testifying without objection,*^ or by failing 


“When a defendant ta^es the wit¬ 
ness stand in a criminal case, he 
sheds his cloak of constitutional im¬ 
munity from self-incrimination and 
stands before the bar in the role of 
a witness.” 

U.S.—^Banning v. U. S., C.C.A.Mich., 
130 F.2d 330, 337, certiorari denied 
63 act. 484, 817 U.a 695, 87 D-Ed. 
656. 

“If the accused once takes the 
stand, the fiction of waiver generally 
operates to leave him completely 
bereft of the option of refusal to 
answer incriminating Questions so 
long as they are otherwise admis¬ 
sible”. 

U.S.—U. S. V. Harrison, C.C.A.N.J., 
121 F.2d 980, 934, certiorari denied 
Harrison v. U. S., 62 S.Ct. 124, 814 
U.S. 661, 86 L.Bd. 630. 

BtUe limited 

(1) Waiver to some extent. 

N,J.—State V. Nagy, 98 A.2d 618, 

27 N.J.Super. 1. 

(2) Waiver at least to certain ex¬ 
tent. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 656, 810 Mass. 788. 

(3) Waiver in so far as all matters 
legal and pertinent to the case on 
trial are concerned. 

Old.—^Murphy v. State, 112 P.2d 438, 
72 Okl.Cr. 1. 

Defendant not nnder compnlsion 
Waiver of rule against self-incrim¬ 
ination takes place when a defend¬ 
ant, who is not under compulsion, 
stands silent and does not claim the 

prlvilega _ 

Xj.g.—XJ. S. V. Shaw, D.C.Cal., 33 F. 

Supp. 631. 

Election to testify 

Defendant in criminal case has 
privilege not to testify, but he may 
elect to do so. 

^a.—^Flkes v. State, 81 So.2d 303, 263 
Ala. 89, reversed on other grounds 
77 S.Ct, 281, 362 U.S. 191, 1 D.Bd. 
2d 246. 

ISatexial questlonj guilt of other 
crime 

(1) If one on trial for crime elects 
to testify, he waives his constitu¬ 
tional right of refusing to answer 


any question material to the case 
or issue. 

Mich.—People v. Roxborough, 12 N. 
W.2d 466, 307 Mich. 676, certiowiri 
denied Roxborough v. People, 65 S. 
Ct. 80, 323 U.S. 749. 89 D.Ed. 600. 
rehearing denied 65 S.Ct. 127, 323 
U.S. 815, 89 L.Ed. 648—People v. 
Robinson, 10 N.W.2d 817, 306 Mich. 
167, certiorari denied 64 S.Ct. 369, 
320 U.S. 799, 88 Li.Ed. 482—People 
• V. Crow, 8 N.W.2d 164, 304 Mich. 
629. 

(2) This is held true even though 
the answer tends to prove him guilty 
of some crime other than that for 
which he is on trial. 

Mich.—^People v. Roxborough, 12 N. 
W.2d 466, 807 Mich. 576, certiorari 
denied Roxborough v. People, 65 S. 
CL 80, 323 U.S. 749. 89 L.Ed. 600, 
rehearing denied 66 S.Ct. 127, 323 
U.S. 815, 89 L.Ed. 648—People v. 
Robinson, 10 N.W.2d 817, 306 Mich. 
167, certiorari denied 64 S.Ct. 369, 
320 U.S. 799, 88 L..Ed. 482. 

(3) However, it has also been held 
that a defendant who voluntarily be¬ 
comes a witness waives his privilege 
against self-incrimination as to the 
crime with which he is charged. 

N.J.—State V. Auld, 67 A.2d 175, 2 

N.p, —State V. Hanson, 73 N.W.2d 
136. 

Failure to appear before grand jury 
Any error in requiring defendant 
on trial to answer question concern¬ 
ing his failure to appear before the 
grand Jury, on ground that he was 
thereby deprived of his privilege 
against self-incrimination, was 
waived by his offer to testify at the 
trial. 

U.S._^U. S. V. Mortimer, C.C.AN.T., 

118 F.2d 266, certiorari denied 
Mortimer v. U. S., 62 S.Ct. 58, 314 
U.S. 616, 86 Li.Bd. 496. 


Deportation, proceeding 

So, where a defendant alien in a 
deportation proceeding testifies In 
his own behalf, he thereby waives 
his privilege of refusing to answer 
questions calling for incriminating 
answers if germane to the Inquiry, 
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U.S.—^U. S. V. Brooks, D.C.Mich., 284 
P. 908. 

Waiver of immunity not imputed 
Md.—Allen v. State, 39 A.2d 820, 183 
Md. 603, 171 A.L.R. 1138. 

Privilege availed of at preliminary 
hearing 

However, the privilege against 
self-incrimlnatlon is not waived by a 
defendant who testifies at the trial 
after having availed himself of privi¬ 
lege at preliminary hearing. 

Mo.—State v. Conway, 154 S.W.2d 
128, 348 Mo. 680. 

24. Mont.—State v. Allison, 153 P. 
2d 141, 116 Mont. 352. 

25 . Ky.—^Fitzgerald v. Common- 
vrealth, 108 S.W.2d 1041, 269 Ky. 
800. 

Va.—Smith v. Commonwealth, 30 S. 
B.2d 26, 182 Va. 585, 153 A.L..B. 
1150. 

Caution to witness see supra § 449. 
Cross-examination see supra § 442. 

26. Md.—Allen v. State, 39 A.2d 820, 
183 Md, 603, 171 A-KR. 1138. 

27. Md.—Allen v. State, supra. 

28. IlL-^Chicago City R. Co. v. 
Canevin, 72 IllA.pp. 81. 

The rationale of the rule as to 

waiver by an accused who volunta¬ 
rily offers himself as witness in his 
own behalf and testifies in chief ap¬ 
plies in civil cases. 

U.S.—Brown v. U. S.. 234 F.2d 140, 
certiorari granted 77 S.Ct. 152, 352 
U.S. 908, 1 L.Ed.2d 116. 

25 , Va.—Powell V. Commonwealth, 
189 S.B. 433, 167 Va. 558, 110 AL..K. 
90. 

Bequest by Juror that accused tes¬ 

tify 

Va.—^Blair v. Commonwealth, 185 S. 
E. 900, 166 Va. 715. 

30. Colo.—^Radinsky v. People, 180 
P. 88, 66 Colo. 179. 

Tex.—^Bx parte Copeland, 240 S.W. 

314, 91 Tex-Cr. 549. 

Defendant held bound by executed 
waiver 

U.S.—U. S. V. Thomas, D.C.Cal., 42 
P.Supp. 722. 


31. U.S.—^U. S. V. Hirsch, C.C.A.N.T.f 
74 F.2d 216, certiorari denied 
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to comply with the order by the court to designate 
the objectionable portion of the questions.^^ it has 
been held that no waiver of any kind can result 
from testimony given in obedience to subpoena by 
persons in the position of parties accused, since it 
could not, in those circumstances, be voluntary.^^ 

So, also, a person who has been subjected to a 
subpoena duces tecum to produce the documents be¬ 
fore a grand jury waives his privilege of refusing 
to produce the documents indicated on the ground 
that such production may tend to criminate him by 
voluntarily producing them.^^ 

A general claim of innocence, made by a witness 
before a grand jur>', does not preclude him from 
thereafter relying on the privilege when confronted 


with specific details and any relinquishment of 
the privilege in proceedings in court does not consti¬ 
tute a relinquishment of the privilege in separate 
grand jury proceedings.^® 

c. Obligation to Make Pull Disclosure 

A witness who has waived his privilege against self- 
Incrlmlnatlon must make full disclosure, within the lim¬ 
its of legitimate cross-examination, Including details as 
to a fact or transaction disclosed. 

If a witness at a trial elects to waive his privilege 
of refusing to answer on the ground that his answer 
may incriminate him, and discloses matters which 
he might refuse to disclose under such privilege, he 
is not permitted to stop, but must go on and make a 
full disclosure,S’? on cross-examination or other- 


Hirsch v. U. S.. 55 S.Ct. 653. 296 TJ. 
S. 739, 79 Li.Ed. 1686, rehearing de¬ 
nied 55 S.Ct 825, 295 U.S. 768, 79 
Ii.Ed. 1709— V. S. V. Field, C.A.N. 
Y., 193 F.2d 109. 

U. S. V. Thomas, D.CKy., 49 F. 
Supp. 647. 

In re Hoertkorn, 59 P.2a 218, 
15 C.A.2d 93. 

Colo.—People v. McPhall, 197 P.2d 
315, 118 Colo. 478. 

Fla.—Corpus Otiris cited in State ex 
rel. Hemmings v. Coleman, 187 So. 
793, 800, 137 Fla. SO. 

Jdich.—^People ex rel. Koach v. Car¬ 
ter, 298 N.W. 288, 297 Mich. 577. 
Tenn.—^Jones v. State, 230 S.W.2d 
991, 190 Tenn. 532. 

70 C.J. p 758 note 92—28 C.J. p 810 
note 86. 

rrreely answering orUnlnating ques¬ 
tions 

Xjr.S. —Rogers v. U. S., Colo., 71 S.Ct. 
438, 340 U.S. 867, 95 Li.Bd. 344, 19 
A.L.R.2d 378, rehearing denied 71 
S.Ct. 619, 341 U.S. 912, 95 L-Bd, 
1348. 

•Confession of crime hy witness 
XT.S.—U. S. V. St. Pierre, C.C.A.N.Y., 
132 P.2d 837, 147 A.L.il. 240, ap¬ 
peal dismissed 63 S.Ct. 910, 819 U. 
S. 41, 87 Li.Bd. 1199. 

'Use of testimony; indictment 

(1) If person testifying before 
grand Jury is mere witness and fails 
to claim privilege against self-in¬ 
crimination. testimony may be used] 

.-against him or even he basis of in- 
‘dictment. 

K.T.—^People v. Barbour, 273 N.T.S. 
788. 162 Misc. 39—^People v. Ber- 
mel, 128 N.Y.S. 624, 71 Misc. 356. 

(2) Where allegedly false testimo¬ 
ny before grand Jury on which per¬ 
jury indictment under attack was 
based, was given by defendant in 
course of investigation based on his 
-complaint, his constitutional rights 
-were not violated in that he was 
-compelled to be witness against him- 
jself, before the grand Jury, since he 


waived the privilege by voluntarily 
testifying. 

N.Y.—People v. Barbour, 273 N.Y.S. 
788. 152 Misc. 39. 

(3) However, a personas privilege 
against incriminating himself is vio¬ 
lated where he is compelled to ap¬ 
pear before grand Jury and testify 
in an Investigation directed against 
him, and an indictment thereafter 
found by grand Jury should be set 
aside, even though he is warned and : 
fails to claim his constitutional priv¬ 
ilege. 

N.Y.—^People ex rel. Coyle v. Tnies- 
dell, 18 N,T.8,2d 947, 259 App.Div. 
282. 

People V. Seaman, 21 K.Y.SJd 
917, 172 Misc. 792. 

(4) Where defendant, while not 
under indictment, was called as a 
witness before grand Jury which sub¬ 
sequently indicted him, and was 
warned of his rights against self- 
incrimination, and repeatedly availed 
himself of such rights, his testi¬ 
mony would not be suppressed on 
ground that it violated his rights. 
U.S.—U. S. V. Olson, D.C.N.Y., 134 F. 

Supp. 481. 

Privilege held not waived 

(1) Generally. 

U.S.—^Ballantyne v. U. S., C.A,Tex.. 
237 F.2d 657—^U. S. v. Courtney, 
C.A.N.Y., 236 F.2d 921. 

Me.—Gendron v. Burnham, 82 A. 2d 
773, 146 Me. 387, 38 A.L.R.2d 210. 

(2) Witness before grand Jury who 
had been instructed by his attorney 
to claim privilege, and who answered 
questions and immediately asked to 
retract answers, and thereupon as¬ 
serted his privilege, did' not abandon 
right to claim the privilege, where It 
was apparent that the answers were 
slips and were not Intended as an 
abandonment. 

U.S.—U. S. V. Weisman, C.C.A.Nr.T., 
Ill F.2d 260. 

Witness accused elsewhere 
Alleged fact that public officers 
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have elsewhere accused witness of 
criminal practices did not excuse him 
from answering questions asked by 
grand jury, particularly where he 
disclaimed privilege protecting him 
from self-incrimination. 

Cal.—^Bx parte McDonough, 68 P.2d 
1020, 21 CJL2d 287. 

Statement as to h^lanoe ^eet; rec¬ 
ords 

Where, in a grand Jury Investiga¬ 
tion of alleged bribery and extortion 
by public officials, a witness volunta¬ 
rily states that his balance sheet 
does not reflect any amounts owing 
to public officials as bribe or payoff 
money, he cannot afterward refuse 
to submit all of his records as to 
liabilities as of that date to the 
grand Jury. 

Pa.—Contempt of Plotkln, 78 Pa.Dist. 
& Co. 529, 99 Pittsb.Leg.J. 409. 

32. Colo.—^Radinsky v. People, 180 
P. 88, 66 Colo. 179. 

33 . Pa.—Commonwealth v. Bane, 39 
Pa.Dlst. & Co. 664, 3 Fay.Leg.J. 
291. 

34. Conn.—State v. Kemp, 9 A. 2d 
63, 126 Conn. 60. 

70 C.J. p 768 note 93. 

35. U.S.—^Ballantyne v. U. S., C.A. 
Tex., 237 P.2d 667. 

36. U.S.—U. S. V. Field, CA-N-Y., 
193 F.2d 109. 

37. U.S.—Rogers v. U. S., Colo., 71 
S.Ct. 438, 340 U.S. 367, 96 L.Ed. 344, 
19 A.Li.R.2d 378, rehearing denied 
71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348. 

U. S. V. Singer, D.C.D.C., 139 F. 
Supp. 847—^U. S. V. Ben Grunsteln 
& Sons Co., D.C.N.J., 137 F.Supp. 
197—U. S. V. Shlbley, D.aCal., 112 
F.Supp. 734. 

70 C.J. p 758 note 97. 

Whole transaotlou 
(1) Generally. 

U.S.—U. S. V. Willis, D.C.Ga., 145 
F.Supp. 366—^U. S. V. Johnson, D.C. 
Pa., 76 F.Supp. 538. 
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wise,3 8 unless the partial disclos:. 2 was made under 
an innocent mistake, ^8 or does not clearly relate to 
the transaction as to which he refuses to testify.^^ 
Disclosure of a fact, transaction, or incident waives 
the privilege as to details or particulars thereof 
so, where criminating facts have been voluntarily 
revealed, the privilege cannot be invoked to avoid 
disclosure of the details,^2 and in such circumstances 


requiring full disclosure of details does not rest 
on a further w-aiver of the privilege.^8 

Also, a witness who testifies as to a certain mat¬ 
ter on direct examination cannot set up such privi¬ 
lege to escape cross-examination with respect there- 
to,-^-* even though he is the person on trial on a 
charge of crime but the waiver does not extend 


(2) Where witness takes stand 
and testifies to part of transaction, 
he is deprived of his privilege 
against self-incrimination and may 
be compelled to give testimony which 
is material and relevant as to entire 
transaction, even though answers 
may tend to incriminate him. 

Iowa.—Duckworth v. District Court ’ 
of Woodbury County, 264 N.W. 715, 
220 Iowa 1350. | 

Defendant and ordinary witness | 

(1) When a defendant takes stand] 
and testifies, his waiver of privilege 
is not partial, and, having once set 
aside cloak of immunity, he may j 
not resume it at will whenever cross- 
examination may be inconvenient or 
embarrassing; but an ordinary wit¬ 
ness does not waive his immunity j 
unless he fails to invoke it when an 
answer might tend to incriminate 
him, or unless he gives incriminat¬ 
ing testimony, thus waiving immuni¬ 
ty as far as further details with re¬ 
spect to matter Involved in the 
questioning are concerned. 

U.S.—U. S. V. Hoag, D.C.D.C., 142 F. 
Supp. 667. 

(2) A defendant choosing to testi¬ 
fy must answer all questions put to 
him, unless court rules that he is 
privileged to refuse to answer on 
constitutional or other grounds. 

XJ.s. —^U. S. V. Schneiderman, D.C. 

Cal., 106 F.Supp. 906. 

OonfessloiL of crime 

Where a witness before a grand 
jury has confessed all the elements 
of a crime, he may not withhold the 
details on ground of the privilege 
against self-incrimination; so, where 
alleged embezzler had confessed all 
the elements of the crime as a wit¬ 
ness before the grand jury, he waiv¬ 
ed privilege, and the name of person 
to whom he had delivered money re¬ 
ceived for delivery to another was 
a mere detail of what he had al¬ 
ready confessed and he was proper¬ 
ly pimished for contempt for refusal 
to give name of such person. 

XJ.S.— U. S. V. St. Pierre, C.C.AN.Y., 
132 F.2d 837, 147 A.L.R. 240, appeal 
dismissed 63 S.Ct. 910, 319 TJ.S. 41, 
87 UEd. 1199. 

38. U.S.—U. S. V. Willis, D.C.Ga., 145 
F.Supp. 366—U. S. V. Johnson, D.C. 
Pa.. 76 F.Supp. 638. 

39. Fla.—^Bx parte Senior, 19 So. 
652, 87 Fla. 1. 82 L.R.A 138. 


40. Fla.—^Ex parte Senior, supra. 

41. TJ.S.—Rogers v. TJ. S., Colo., 71 S. 
Ct. 438. 340 U.S. 367. 95 L.Ed. 344, 
19 AX.R.2d 378, rehearing denied 
71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348. 

U. S. V. Hoag, D.C.D.C., 142 F. 
Supp. 667. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co. of 
Green Bay. D.C.Wis.. 19 F.R.D. 329. 
Del.—Carey v. Bryan and Rollins, 105 
A2d 201, 9 Terry 395. 

Mich.--People v. Hoffa, 29 N.W.2d 
292, 318 Mich. 656. 

Beaaon for rule 

The opposite rule would permit a 
witness to give a biased and one¬ 
sided version of a transaction. 

Miss.—^Musselwhlte v. State, 64 So. 

2d 911, 212 Miss. 526. 

General and particular questions 
A witness who voluntarily answers 
general questions waives any right 
to assert his privilege with respect 
to particular questions dealing with 
the same subject matter. 

Pa.—Contempt of Plotkin, 78 Pa, 
Dlst. & Co, 529. 99 PittshLeg.J. 
409. 

Single relevant topic 
A witness who elects to answer to 
one fact does not waive his privilege 
for another fact, unless the two are 
parts of a whole fact forming a sin¬ 
gle relevant topic, in which case the 
waiver as to a part is a waiver as to 
the remaining parts. j 

Pa,—Commonwealth v. Bane, 39 Pa. 
DisL & Co. 664, 3 Fay.L.J. 291. 

42. XJ.S.—Rogers v. U. S., Colo., 71 
S.Ct. 488, 340 U.S. 367, 95 L.Ed. 344, 
19 AL,R.2d 378, rehearing denied 
71 act. 619, 341 U.S. 912, 95 L.Bd. 
1348. 

D.C.—Bart v. U. S., 203 P.2d 46, 91 
U.S.App,D.C. 370, reversed on oth¬ 
er grounds 75 S.Ct. 712, 349 U.S. 
219, 99 L,Ed. 1016. 

Mich,—People v. Hoffa, 29 N.W.2d 
292, 318 Mich. 656. 

Okl.—^Barnhart v. State, Cr., 302 P. 
2d 793. 

Person to whom Communist Party 
records were delivered 
XJ.s.—^Rogers v. U. S., Colo., 71 S.Ct. 
438, 340 U.S. 367, 95 L.Ed. 344, 19 
A.L.R.2d 378, rehearing denied 71 
S.Ct. 619, 341 U.S. 912, 95 L.Bd. 
1348. 

43. U.S.—^Rogers v. U. S., supra. 
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44. U.S.—Sears. Roebuck & Co. v. 
American Plumbing & Supply Co. 
of Green Bay, D.C.Wis., 19 F.R.D. 
329. 

Miss.—Musselwhite v. State, 54 So. 

2d 911, 212 Miss. 526. 

70 C.J. p 758 note 1. 

Privilege of witness on cross-exam¬ 
ination generally see supra § 440. 

Seasons for nxle 

In interest of justice, trier of fact 
is entitled to a full statement of wit¬ 
ness’ knowledge of matters concern¬ 
ing which he testifies; and when a 
witness commences to testify as to 
a fact or incident without asserting 
his privilege, he must be deemed to 
have done so with knowledge that a 
full disclosure of the particulars 
would tend to Incriminate him, and* 
hence he must be considered to have- 
waived his privilege when he com¬ 
mences to testify, and will not be 
permitted to defeat the right of full 
and complete cross-examination by¬ 
invoking the privilege. 

Del.—Carey v. Bryan and Rollins, 
105 A.2d 201, 9 Terry 395. 

Witness or party 

La.—State ex rel. Doran v. Doran, 39* 
So.2d 894, 215 La. 151. 

45. U.S.—U. S. V. Gates, C.A.N.T., 
176 F.2d 78—Ziegler v. U. S., C.A. 
Cal., 174 F.2d 439, certiorari de¬ 
nied 70 S.Ct. 68, 338 U.S. 822, 94‘ 
L.Ed. 499—U. S. v. Dalhover, C.C. 
A.Ind., 96 P.2d 355, certiorari de¬ 
nied Dalhover v, U. S., 59 S.Ct 100, 
305 U.S. 632, 83 L.Ed. 406, rehear¬ 
ing denied 59 S.Ct 154, 305 U.S. 
672, 83 L.Ed. 436. 

U. S. V. Hoag, D.C.D.C., 142 F. 
Supp. 667. 

U. S. V. Barker. D.C.Cal., 11 F.R.- 
D. 421. 

D.C.—Tomlinson r. U. S., 93 P.2d 
652, 68 App.D.C. 106. 114 A.L.R. 
1315, certiorari denied 58 S.Ct 645, 
303 U.S. 646, 82 L.Ed. 1102, and 
Pratt V. U. S.. 58 S.Ct 645, 308 
U.S. 642, 82 L.Ed. 1107. 

Ky.—^Bowling v. Commonwealth, 286 
S.W.2d 884—^Fitzgerald v. Com¬ 
monwealth, 108 S.W.2d 1041, 269* 
Ky. 800. 

Miss.—^Musselwhite v. State, 54 So.2d- 
911, 212 Miss. 526. 

70 C.J. p 769 note 2. 

*"One accused of crime • . 

cannot . . . w'alve the privilege, 

by taking the stand and securing- 
the supposed advantage of testify— 
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beyond matters which are legitimate or proper on 
cross-examination.^® 

In a preliminary investigation by a justice of the 
peace to determine whether an offense has been com¬ 
mitted, a witness must exercise his privilege of 
refusing to answer on the ground that the answer 
may tend to criminate him in full,'*^ and cannot an¬ 
swer a part and refuse to answer other questions 
legitimate to a cross-examination.^® 

A witness who testifies to a certain matter on 
direct examination cannot set up his privilege of 
refusing to answer on the ground that his answer 
may disgrace or degrade him to escape cross-exami¬ 
nation with respect thereto.^® 


§ 457. Remedies for Protection of Witness 
against Subsequent Use of Evidence 

A defendant at a trial against whom his testimony 
at a preliminary Investigation Is offered may raise the 
question whether the testimony was obtained In viola¬ 
tion of his constitutional rights. 

If testimony given by defendant in a preliminary 
investigation is offered against him at the trial, he 
may, by proper objection to the introduction there¬ 
of, raise the Question whether or not the testimony 
offered was obtained in violation of his constitu¬ 
tional rights;®® but the question cannot be raised 
by a motion to procure a transcript of the testimony 
given by other witnesses in the preliminary in¬ 
vestigation.®^ 

The illegality of evidence before the grand jury 
as ground for quashing an indictment is discussed 
in Indictments and Informations § 209. 


V. OREDIBnilTT AND IMPEAOHMENT 


A. GENERAL CONSIDERATIONS 


§ 458. Effect and Weight of Testimony in 
General 

The triers of the facts may accept all of a witness’ 
testimonyi may reject It all, or may accept part and re¬ 
ject part, In accordance with the facts and circumstances 
bearing on the credibility of the witness. 

The triers of the facts are not bound to accept 


the testimony of any particular witness,®^ and may 
reject as false testimony offered to establish any 
certain fact;®® courts and juries are not bound by 
mere swearing, no matter how positive, unless it be 
credible.®* The court need not accept as true and ac¬ 
curate in every particular the testimony of a witness 
who has not been impeached or contradicted,®® and 


ing, and then avert the burden of 
proper cross-examination.” 

D.C.—^Vlereck v. TJ. S., 139 F.2d 847, 
852, 78 U.S.App.D.a 279. certiorari 
denied 64 S.Ct. 787, 321 U.S. 794. 88 
L.Ed. 1083. 

Questioiis relating to matters in di¬ 
rect examination 

Where defendant elected to testify 
as a witness on his own behalf, he 
could not object to answering cer¬ 
tain Questions on cross-examination 
on ground that they would tend to 
incriminate him, where Questions re¬ 
lated to matters on which he testi¬ 
fied on direct examination. 

—Watts V. State, 82 iN’.B.2d 846, 
226 Ind. 655, reversed on other 
grounds 69 S.Ct 1347, 338 U.S. 49, 
93 L.Ed. 1801, Watts v. State, 69 S. 
Ct 1357, 338 U.S. 49. 93 L.Ed. 1801. 

46. U.S.—tJ. S. V. Barker, D.C.CaL, 
11 P.R.D. 421. 

Cal.—^People v. Withers, 165 P.2d 946, 
73 C.A.2d 58. 

70 C.J. P 769 note 3. 

Limitation of cross-examination to 
scope of direct see supra §§ 393— 
397. 

“The accused does not • 
by oifering himself as a witness In 
bia own behalf, waive his right to 
object to improper cross-examina¬ 


tion designed to elicit incompetent 
evidence, especially of an incrim¬ 
inating nature.” 

Miss.—Hawkins v. State, 80 So.2d 1, 

11, 224 Miss. 309. 

Facts relevant and material to crime 
charged 

(1) When a defendant In a crim¬ 
inal case voluntarily takes the stand, 
he waives his privilege to extent 
that he renders himself liable to 
cross-examination on all facts rele¬ 
vant and material to crime with 
which he is charged. 

Mass.—^Jones v. Commonwealth, 99 
I N.E.2d 456, 327 Mass. 491. 

(2) However, where defendant in 
prosecution for murder testified, on 
direct examination, about breaking 
and entering of store and stolen 
goods in his automobile, he thus 
waived his constitutional right to re¬ 
fuse to answer, on cross-examination, 
any question material to case, even 
though answer tended to prove him 
guilty of some other crime than that 
for which he was on triaL 

—^People V. Morehouse. 44 N.W. 

2d 830, 328 Mich. 689, 134 A.L.R. 

2d 676, certiorari denied Morehouse 

V. People of State of Mich., 71 S. 

Ct 739, 341 U.S. 922, 96 L.Bd. 1335. 
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Testimony as to one issue only 
Where witness voluntarily takes 
stand to testify as to one issue only, 
he cannot, under cross-examination, 
be made to testify against his will 
concerning matters that ore wholly 
unrelated to that issue. 

La.—State ex reL Doran v. Doran, 
39 So.2d 894, 216 La. 151. 

47. Tex.—Ex parte Adams, 174 S. 
W, 1044, 76 Tex.Cr. 277. 

48. Tex.—Ex parte Adams, supra. 

70 C.J. p 759 note 7. 

49. Cal.—^People v. Preshour, 55 C 
376. 

sa S.D.—State v. Smltli, 228 N.W. 
240, 56 S.D. 238. 

51. S.D.—State v. Smith, supra. 

52. Cal.—^People v. Patterson, 138 
P.2d 341, 68 C.A.2d 837. 

Contradiction of witness generally 
see Infra § 629 et seq. 

Corroboration of witness generally 
see infra § 645 et seq. 

5a Ill.—^People V. White, 96 N.B. 

1036, 251 IlL 67. 

70 C.J. p 760 note 16. 

54. Cal.—^Market St Ry. Co. v. 
George, 8 P.2d 41, 116 CA- 672. 

65. Cat—Odenthal v, Lee, 248 P.2d 
937, US CJL2d 666—Giannini v. 
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may reject the testimony of an uncontradicted wit¬ 
ness provided such rejection is not arbitrary.56 

The jury, or the court, sitting as the trier of the 
facts, need not consider evidence which may reason¬ 
ably be regarded as false or mistaken,57 and may be 
justified in rejecting the testimony of a witness who 
has been impeached,but they are not required to 
reject such evidence.®^ The testimony of one who 
has been found unreliable on one issue may properly 
be given little weight on another issue.®® 

It has been said that the credibility of testimony 
must be decided before weighing it,®i and that there 
is no such thing as a legal equality of credibility be¬ 
tween witnesses the testimony of each witness 
is to be considered for what it seems to the triers to 
be worth.®® 

According to the facts and circumstances of the 
particular case, bearing on credibility, all of a wit¬ 


ness’ testimony may be believed, or all rejected, or 
a part may be believed and a part rejected,®*^ even 
though the witness may have testified falsely with 
respect to a particular matter, or have been contra¬ 
dicted;®® or a witness’ testimony may be believed 
although it is uncorroborated and testimony has 
been presented to impeach him.®® 

Full faith is generally given a witness’ state¬ 
ments unless his testimony has been discredited.®*^ 
Courts are slow to impute perjury to an apparently 
credible witness;®® they prefer to accept his testi¬ 
mony as true, rather than the testimony of opposing 
witnesses, who may have erred in their recollec¬ 
tions,®® and, to justify a settled belief that the state¬ 
ments of the witness are willfully fabricated, the 
court should not rest its judgment on possibilities;*^® 
it should have strong circumstances and tangible 
facts plainly pointing to such a conclusion.7i A for- 


Bank of America, 226 P.2d 712, 101 
CJL2d 805. 

56* XT.S.—^Mitaugi Nishikawa v. Dul¬ 
les. C.A.Cal., 236 F.2d 136, certio¬ 
rari grranted 77 S.Ct. 148, 362 U.S. 
907, 1 L.Ed.2d 116—Shapiro v. Ru¬ 
bens. C.C,A.Ind., 166 F.2d 659. 

Cal.—In re Inman’s Estate, App., 307 
P.2d 953—^Drake v. Mash, 288 P.2d 
694, 136 C,A.2d 410—American 

Trust Co, V. Fitzmaurice, 280 P.2d 
545, 131 C.A.2d 382—Glannini v. 
Bank of America, 226 P.2d 712, 101 
C.A.2d 805—^People v. Staigrers, 268 
P. 923. 92 C.A. 628, 

Kan.—State v. Stephens, 72 P.2d 976, 
146 ICan. 660. 

Me.—Appeal of Waning:, 117 A.2d 
347, 151 Me. 239, 

Mo.—State v. Helpley, 279 S.W. 701. 
Ohio.—-Vey V. State, 172 N.E. 434, 35 
Ohio App. 324. 

Tex.—Crilliam v. State, 18 S.W.2d 
637, 113 Tex.Cr. 108—Key v. State, 
270 S.W. 1027, 99 Tex.Cr. 612. 

Wis.—^Bin^ V. State, 212 N.W. 662, 
192 Wis. 391. ’ 

JtisttlLcatioxL for rejectloii 

(1) Trier of facts may reject tes¬ 
timony even of an uncontradicted 
witness, provided that he does not 
act arbitrarily, and that the interest 
of the witness and that the result of 
the case, the manner in which he tes¬ 
tifies, or contradictions appearing: in 
the evidence may justify such rejec¬ 
tion. 

Cal.—^In re Inman’s Estate, App., 
807 P.2d 963. 

(2) No court is at liberty to re¬ 
fuse credence to the testimony of a 
witness, unless there is something in 
the record on which to rest such re¬ 
fusal. 

D.C.—Bijur V. Bendix, 285 F. 974, 62 
App.D.C. 240. 
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(8) While jury are sole judge of 
credibility of witnesses, there must 
be something to justify jury in dis¬ 
crediting uncontradicted testimony. 

Va.—^Messer v. Commonwealth, 133 
S.B. 761, 146 Va. 838. 

57. Arlz.—^Knapp v. Highway De¬ 
partment, 104 P.2d 180, 66 Ariz. 
64. 

53. Cal.—^People v. Duenas, 169 P.2d 
987, 74 C.A,2d 846—People v. Hal¬ 
lo. 6 P.2d 616. 119 C.A. 393. 

Geu—Swift & Co. v. Lawson, 97 S.B. 

2d 168, 95 Ga.App. 36. 

Idaho.—Smith v. Howard, 280 P.2d 
1060, 76 Idaho 235. 

Ky.—Chesapeake & O, By. Co. v. 
Boyd’s Adm’r, 160 S.W.2d 342, 290 
Ky. 9. 

Mich.—Green v. Woods, 39 X.W.2d 
317, 325 Mich. 649. j 

59. CaL—Bobart v. Brehmer, 207 P. 
2d 898, 92 C.A.2d 830. 

60. U.S.—N. L. R. B. V. Pittsburgh 
S. S. Co., 69 S.Ct. 1283, 337 U.S. 
656, 93 L.Ed. 1602. 

Iowa—Vander Zyl v. Muilenberg, 29 
N.W.2d 412, 239 Iowa 73. 

61. Me.—Weliska's Case, 131 A. 860, 
125 Me. 147. 

XrX)_Corpus Juris quoted in State 

v/ Schmidt, 10 N.W.2d 868, 873, 72 
N.D. 719. 

62. Conn.—Brethauer v. Schorer, 70 
A. 692. 81 Conn. 143. 

N.C.—State v. Beal, 154 S.B. 604, 199 
N.C. 278. 

63. Conn.— Brethauer v. Schorer, 70 
A. 592, 81 Conn. 143. 

Ga.—^Taylor v. State, 64 S.B.2d 598, 
83 Ga.App. 735. 

Mo.—Corpus Juris cited in Cox v. 
Cox, 217 S.W.2d 722, 723. 

64. Ark.—Crow v. State, 79 S.W.2d 
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75, 190 Ark. 222—^Rhine v. State, 
42 S.W.2d 8, 184 Ark. 220—^Rose 
V. State. 184 S.W. 60, 122 Ark. 609. 
Cal.—^In re McConkey*s Estate, 92 P. 

2d 456. 33 C.A.2d 554. 

Idabio.—State v. Cacavas, 44 P.2d 
1110, 56 Idaho 638. 

Mo.—State v. Goff stein, 116 S.W.2d 
65, 342 Mo. 499—State v. Loges, 98 
S.W.2a 664, 839 Mo. 862—State v. 
Williams. 274 S.W. 60. 

Mont—State v. Le Due, 300 P. 919, 
89 Mont. 545. 

Tex.—White v. State, 34 S.W.2d 286, 
116 Tex.Cr. 662. 

Testimony of witness who has been 
discredited may be accepted in part 
and rejected in part 
Tex.—^iBtna Ins. Co. v. English, Civ. 
App.. 204 S.W.2d 850. 

65. Idaho.—State v. Cacavas, 44 P. 
2d 1110, 55 Idaho 538. 

66. Ga.—^Robinson v. State, 182 S.E 
417, 52 Ga.App, 106—^V^’right v. 
State, 165 S.E. 326, 45 Ga.App. 517 
—Sutton V. State, 88 S.E. 744, 18 
Ga.App. 28. 

67. Ky.—^Denham v. Commonwealth, 
268 S.W. 645. 206 Ky. 746. 

Tenn.—Hill v. State, 17 S.W.2d 913, 
159 Tenn. 297. 

68. La.—^Fogleman v. Interurban 
Transp. Co., 187 So. 73. 192 La. 115 
—Miller v. Hartford Live Stock 
Ins. Co., 116 So. 182, 165 La. 777. 

69. La.—^Fogleman v. Interurban 
Transp. Co„ 187 So. 73, 192 La. 115 
—Miller v. Hartford Live Stock 
Ins. Co., 116 So. 182, 166 La. 777. 

70. U.S.—Southworth v. Adams, C. 
C.Wi8., 22 F.Cas.No.lS,194, 11 Biss. 
256. 

71. U.S.—Southworth v. Adams, su¬ 
pra. 
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tiori, where nothing^ io Ac case indicates that Ae 
testimony is false, it should be accepted as true.^- 

When a party takes Ae stand he is subject to Ae 
tests as to matters affecting credibility as any 
oAer witness.^* A provision of a civil code specify¬ 
ing the facts and circumstances Aat may be con¬ 
sidered in determining Ac credibility of witnesses 
has been held applicable to civil cases only and not 
to criminal cases.^'* 

"Credible witness" A “credible witness” has been 
variously defined as a competent witness a person 
capable of obtaining credit;’* a person of capacity 
to deserve credit;” a person entitled to be ex¬ 
amined in a court of justice;’* one whose character 
for truA is above reproaA;’® one who, being com¬ 
petent to give evidence, is worthy of belief;*® one 
whose statements are within reason and believ¬ 
able ;*l one legally competent to testify to Ae 
facts ;** one legally competent to testify in a court 
of justice to Ae facts whiA he attests;** one who 
at the time of attestation would be entitled to be 
heard and examined as a witness, in a court of jus¬ 
tice, on Ae question of suA execution;** one not 
disqualified to testify;** one who is not disqualified 
to testify by mental incapacity, crime, or oAer 
cause;** one not disqualified by mental imbecility, 
interest, or crime from giving testimony in a court 
of justice;*’ a witness who is not for any legal 
reason disqualified from giving testimony generally 
or, by reason of interest or oAer disqualifying stat¬ 
utory cause, incompetent to testify wiA respect to 
Ae particular subject matter under investigation;** 


a wiAess not legally disqualified from testifying in 
courts of justice by reason of menAl incapacity, 
interest, or Ae commission of crime, or oAer cause 
excluding him from testifying generally, or render¬ 
ing him incompetent wiA respect to Ae particular 
subject matter, or m Ae particular suit;** a wiAess 
giving testimony under Ae sanction of Ae wiAesses’ 
oaA, and who may be cross-examined;*® and such 
wiAess as a jury give creAt for telling the truth.*’ 

By Ae term “creAble wiAess” Ae English law 
has understood such persons as were not Asqualified 
to testify in courts of justice by mental imbecility, 
crime, or interest.®* 

The term "credible wiAess” not only imports a 
person who saw, but who is competent to testify to 
what he saw in a court of justice,*® and refers not 
only to Ae integrity of Ae wiAess,®* and to Ae fact 
that he is worthy of belief,** but also A his facilities 
for knowing Ae facts and remembering Aem,** al¬ 
though it has been held Aat Ae term does not imply 
that he has mtelligence, or knowledge, or opporA- 
nify for knowledge of Ae particAar facts of Ae 
case.*’ 

The term "creAble wiAess” involves more Aan 
a general character for tmA, and embraces Ae 
means of knowledge, Ae intelligence, and Ae rela¬ 
tion of suA a person with defendant.** Those 
wiAesses are credible, whom Ae law will trust to 
testify to a jury, and suA jury may afterward as- 
cerAin Ae degree of creAt Aey have.®® 

"Persona Credibility." As applied to a wiAess, 
I Ae term “personal creAbility" means Aat whiA 


72. N.T.—^Berus v. New York City 
R. Co., 101 N.T.S. 748, 62 Miac. 181. 

Philippine.—U. S. v. CaraJipio, 18 
Philippine 421. 

73. Iowa.—State v. Halley, 210 N. 
W. 749, 203 Iowa 192. 

74. Ga.—Gale v. State, 69 S.B. 637, 
135 Ga. 351. 

70 C.J. P 760 note 22. 

75. Me.—^In re Trinitarian Gong. 
Church, etc., 40 A. 325, 91 Ma 416. 

16 C.J. p 1347 note 30. 

76. Mass.—Hawes v. Humphrey, 9 
Pick. 260, 361, 20 AmJD. 481. 

16 C.J. p 1347 note 31, 

77. Mo.—State v. Spivey, 90 S.W. 81, 
191 Mo. 87. 

15 C.J. p 1347 note 82. 

78. Del.—Hudson v. Flood, 94 A. 
760, 28 Del. 460. 

Mass.—Haven v. Hilliard, 23 Pick. 
10, 18. 

79. Tex.—Smith v. State, 2 S.W. 
642, 22 Tex.A. 196. 

80. Ark.—Dewein v. State* 179 S.W. 
846, 347, 120 Ark. 302. 


Okl.—Madden v. State, 223 P. 716, 
717, 26 Okl.Cr. 251. 

Tex.—^Brown v. Stata 276 S.W. 929, 
931, 101 Tex.Cr. 639—Brown v. 

State, 254 S.W. 995, 95 Tex.Cr. 843. 
16 C.J. p 1347 note 36. 

81. Mont.—Whitney v. Bertoglio 
Mercantile Co., 211 P. 323, 324, 65 
Mont 358. 

82. Ill.—clones v. Grieser, 87 N.R 
296. 238 Ill. 183, 15 Ann.Cas. 787. 

83. Ill.—Smith V. Goodell, 101 N.E. 
255, 258 Ill. 145—O’Brien v. Bon- 
fleld, 72 N.B. 1090, 213 Ill. 428. 

84. Mass.—Haven v. Hilliard, 23 
Pick. 10, 18. 

85. Pa.—^In re Carson, 90 A. 719, 
244 Pa. 401. 

36. Pa.—Dauphin County Historical 
Soa V. Kelker, 74 A. 619, 226 Pa. 
16, 134 Ain.S.R. 1010. 

87- Ky.—Savage v, Bulgar, 77 S.W. 
717, 25 Ky,L,. 1269. 

88. HI.—^Boyd V. McConnell, 76 N.B. 
649, 209 Ill. 396. 

89. IlL—^In re Nobla 15 N.E. 860, 
124 Ill. 266. 


90. Conn.—Dibble V. Morris, 26 
Conn. 416, 425. 

91. N.M.—^Territory v. Garcia, 76 
P. 34, 35, 12 N.M. 87. 

92. Miss.—Swanzy v. Kolb, 46 So. 
549, 550, 94 Miss. 10, 136 Am.S.R. 
568, 18 Ann.Cas. 1089. 

98. N.H.—Smith v. Chamberlain, 2 
N.H. 440, 441. 

94. Wis.—Bierbach v. Goodyear 
Rubber Co., 11 N.W. 514, 64 Wis. 
208, 41 Am.R. 19. 

95. Iowa.—^Madden v. Saylor Coal 
Co., Ill N.W. 57, 133 Iowa 699. 

96. Wis.—^Bierbach v. Goodyear 
Rubber Co., 11 N.W. 614, 54 Wis. 
208, 41 Am.R 19. 

97. Iowa.—^Madden v. Saylor Coal 
Co., Ill N.W. 57, 133 Iowa 699. 

Miss.—^Loeb v. State, 98 So. 449, 451r 
133 Miss. 883. 

9a N.M.—Territory v. Leary, 43 P. 
688. 8 NM. 180. 

99. Mass.—^Haven v. Hilliard, 23 
Pick. 10, 17—^Amopy v. Fellowes, 6 
Mass. 219, 229. 
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would lead a jury to believe or disbelieve what the 
witness has said by reason of his appearance and 
manner before them while testifying.^ 

Credibility as between oral testimony and deposi¬ 
tion. It has been held that in a case depending on 
the credibility of witnesses, the testimony of a 
witness given in open court, in the presence of the 
opposite party and the other witnesses, and where 
the witness is subjected to a thorough cross-exami¬ 
nation, and where the court or jury have the op¬ 
portunity of observing the manner, appearance, and 
conduct of the witness, is entitled to greater weight 
than the evidence of a witness embodied in a deposi¬ 
tion, taken in private, and remote from the court 
and jury, and where all the ordinary tests of truth 
cannot be applied.^ 

§ 459. Presumption as to Credibility 

A witness Is ordinarily presumed to speak the truth. 


Ordinarily, a witness is presumed to speak the 
truth.5 An attorney at law and notary in good 
standing is no exception to this rule.-* Such pre¬ 
sumption is subject to be overcome by any matters 
tending to indicate that the witness is not worthy 
of credit,^ and ceases where it appears that the wit¬ 
ness has testified falsely as to a material matter.® 
On the other hand, it has been held that there is no 
presumption ttiat a witness is telling the truth."^ 

§ 460. Matters Bearing on Credibility Gen¬ 
erally 

As a oansral ruls, anythinfl havinfl a leoltimato 
tendency to throw light on the accuracy, truthfulness, 
and sincerity of a witness may be shown and considered 
in determining the credit to be accorded his testimony. 

As a general role, it may be said that anything 
havii^ a legitimate tendency to throw light on the 
accuracy, truthfulness, and sincerity of a witness,* 


1 . Ga.— Western, etc., R. Co. v. Hen¬ 
derson, 65 S.B. 48, 60, 6 Gai.A.pp. 
386. 

2. Mo.—^Rltz V. Cousins Lumber Co., 
App., 60 S.W.2d 1072. 

70 C.J. p 788 note 69. 

3 . XJ.S.—Corpus juris cited in Wong 
TTflTn Chong V. U. S., Hawaii, 111 F. 
2d 707. 712. 

Corpus Juris died iu Wlchman 

V. Allis Chalmers Mfg. Co., 117 F. 
Supp. 867, 860. 

Camp V. U. S., C.CA-Okl., 297 F. 
452. 

CaL—^People v. Hazo, 184 P. 881, 43 
C.A. 261. 

Iowa.—State v. Wehde, 283 N.W. 104, 
226 Iowa 47—State v. Voelpel, 226 
N.W. 770, 208 Iowa 1049. 

_Neace v. Commonwealth, 26 S. 

W. 2d 489, 233 Ky, 646, followed In 
Miller V. Commonwealth, 28 S.W.2d 
46, 234 Ky. 346. 

Miss.—Yazoo & M. V. R. Co. v. Lam- 
ensdorf. 177 So. 60, 180 Miss. 426, 
suggestion of error overruled 178 
So. 80. 180 Miss, 426. 

Ohio.—Sorgen v. State, 172 N.E. 835, 
36 Ohio App. 281. 

SC.—State V, George, 102 S.B. 284, 

' 113 S.C. 154. 

Wash.— Brotherton v. Day & Night 
Fuel Co., 73 P.2d 788. 192 Wash. 
362. 

70 C.J. P 760 note 28. 

4 . Puerto Rico.— Mendez v. De 
Chondens, 35 Puerto Rico 516. 

5. Ohio.—Richardson v. State, 186 
N.B. 610, 45 Ohio App. 46. 

Or.—State v. Weston, 201 P. 1083, 
102 Or. 102. 

70 C.J. P 760 note 31. 

6. Mo.—State v. Guye, 262 S.W. 966, 
299 Mo. 848. 

70 C.J. p 760 note 32. 


Effect of false and inaccurate testi¬ 
mony generally see infra S 469. 

7. Ala.—Harris v. State, 118 So. 818, 
22 Ala.App. 121. 

3 , XJ.S.—Wright Aeronautical Corp. 
V, General Motors Corp., Allison 
Engineering Division, C.CJLInd., 
166 P.2d 636. 

CaL—Hicks v. Reis, 134 P.2d 788, 21 
a2d 654. 

McMillen v. Southern Pac. Co., 
APP., 303 P.2d 788 —Reynolds v. 
Struble, 18 P.2d 690, 128 C.A 716. 

CqIo.—P rudential Ins. Co. of Amer¬ 
ica V. Cline, 57 P.2d 1205, 98 Cola 
275, I 

Del,—^James T, Chandler & Son v. 
Smolka, 18 A.2d 427, 1 Terry 415— 
Sund V. Wilmington & P. Traction 
Co., 114 A. 281, 1 W.W.Harr. 328 
—^Atlantic Refining Co. v. Fein- 
berg, 112 A. 686, 1 W.W.Harr. 183 

_^Freiberg Lumber Co. v. Rosalie 

Mahoney S. S. Corporation, 111 A. 
279 1 W.W.Harr. 44 —Palmer v. 

Lodge, 109 A. 125. 7 Boyce 637— 
Lemmon v. Broadwater, 108 A. 278, 
7 Boyce 472. 

Fla.— Heitman v. Davis, 172 So. 705, 
127 Fla. 1. ^ ^ 

Ga.—Walraven v. Walraven, 47 S.B. 
2d 148, 76 Ga.App. 718—Caldwell 
V, Caldwell, 1 S.E.2d 764, 69 Ga. 
App. 637. 

Ill. —Brown v. City of Streator, 59 
N.E.2d 338, 824 IlLApp. 669. 

Iowa.—^Jettre v. Healy, 60 N.W.2d 
641 245 Iowa 294—^Bauer v. Rea- 
vell, 260 N.W. 39, 219 Iowa 1212. 

gy._Coleman v. Commonwealth, 200 

S.W.2d 161, 304 Ky. 115—^In re 
Hargis, 190 S.W,2d 333. 801 Ky. 
276. 

Mo.—^Young V. Wheelock, 64 S.W.2d 
950, 333 Mo. 992, certiorari denied 
Wheelock v. Young, 64 S.Ct. 627, 
291 U.S. 676, 78 L.Bd. 1064. 
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NJr.—^Doherty ▼. American Employ¬ 
ers* Ins. Co. of Boston, Mass., 169 
A. 662, 112 N.J.Law 52. 

State V. Hogan. 176 A. 709, 13 N. 
J.Misa 117, aflirmed 181 A. 169, 
115 N.J.Law 531. 

M. T.—Oneida, Limited, v. National 
Silver Co., 25 N.Y.S.2d 271. 

N. C.—State v. Armstrong. 62 S.B. 
2d 60, 232 N.C. 727. 

Ohio.—State v. Browning, 128 N.B. 
2d 173, 98 Ohio App. 8—Dime Sav. 
Bank of Canton v. Morton, 157 N.B. 
825, 25 Ohio App. 167 —Henderson 
V. Wertheimer, 12 Ohio App. 249. 
Or.—State v. Enloe, 31 P.2d 772, 147 
Or. 123. 

Pa.—Commonwealth v, Petrillo, 19 
A.2d 288, 341 Pa. 209. 

Klaus V. Klaus, 24 A.2d 33. 147 
Pa.Super. 189. 

Blatt V. C. C. Davis Const. Co., 
ComPL, 7 Cumb.L.J. 1. 

Tex.— Simpson v. Whitesboro Nat. 
CivA.pp., 120 S.W.2d 462. 
Warren v. State. 98 S.W.2d 197. 
131 Tex.Cr. 303. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Wash.—Corpus Juris guoted in In re 
Gallinger*s Estate, 199 P.2d 575. 
678, 31 Wash.2d 823—Simmons v. 
Anderson. 32 P.2d 1005, 177 Wash. 
691. 

70 C.J. P 760 note 34—22 C.J. p 167 
note 7. 

Cross-examination to discredit wit¬ 
ness generally see infra § 483 et 
sea 

ZTomber of ohlldren 
View has been taken that ques¬ 
tions as to how many children par¬ 
ties to personal injury cases, who 
are witnesses, have are aUowed In 
discretion of trial court. 

Mass.— Lulz V. Falvey, 117 NJES. 308, 
228 Mass. 253. 
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including the surrounding facts and drcumstances,® 
is proper to be shown and considered in determining 
the credit to be accorded his testimony, while on the 
other hand, it is not proper for the triers of fact to 
consider matters which, even if true, would not have 
any legitimate tendency to lessen the credibility of 
the witnessAccordingly either party may prove 
facts tending to show what weight shotdd be ac¬ 
corded the testimony on either side.^^ 

A question submitted to a jury is to be determined 
by a consideration of the personnel of the witnesses, 
their apparent interest in the controversy, their 
qualifications to give expert or opinion evidence, all 
of which matters are properly cognizable under the 
term “credibility.”^^ In determining the credibility 
of a witness his ability and willingness to speak the 
truth should be considered,!^ but the credibility of 
witnesses is not to be determined by a single stand¬ 
ard such as that of knowingly and willfully swear¬ 
ing falsely.!* 

§ 461 . Particular Matters AfFecting Cred¬ 
ibility 

a. Age 
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b. Sex 

c. Race, color, or religious belief 

d. Social and economic status 

e. Motive 

f. Mental capacity 

g. Insanity 

h. Intoxication 

a. Age 

The age of the witness at the time of testifying op 
at the time of the events as to which he testifies may 
bear on his credibility. 

The age of a witness may bear on his credibili¬ 
ty;!® and, while the testimony of a witness is not 
to be disregarded or discredited merely because he 
was very young at the time to which his testimony 
relates,!® where a witness well advanced in years 
testifies as to matters occurring in his early child¬ 
hood, his testimony should be perfectly consistent 
in order to be credited.!^ 

The testimony of a child is not to be discredited 
merely because of his youth.!® Where a child is 
adjudged a competent witness, his testimony need 


CoUatasal facts 

Where evidence Is conflicting on 
relevant Issue, evidence of collateral 
facts showing that testimony on one 
side is more reasonable Is admissi¬ 
ble. 

Minn.—^Patzwald v. Patrick, 248 N. 
W. 43, 188 Minn, 657—^Lucas v. 
Ganley Bros,, 206 N.W. 934, 166 
Minn. 7—Farmers* & Merchants* 
Nat. Bank of Ivanhoe v. Przymus. 
200 N.W. 931, 161 Minn. 85—Glass- 
berg v. Olson, 94 N.W. 664, 89 
Minn. 196. 

Mont—^Henderson v. Campbell, 26 P. 
2d 351, 95 Mont 180. 

9. TJ.S.—Welch v. Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 
96, certiorari denied Welch v. U. 
S. ex rel. and for Use of Tennessee 
Valley Authority, 60 S.Ct 889, 309 

U.S. 688, 84 Li.Ed. 1030—^Lewis v. 
Tennessee Valley Authority, C.C,A. 
Tenn., 108 F.2d 95, certiorari denied 
Lewis V. U. S. ex rel. and for Use 
of Tennessee Valley Authority, 60 
S.Ct. 889, 309 U.S. 688, 84 L.Ed. 
1030. 

Ind.—Smith v. State, 13 N.E.2d 662, 
214 Ind. 169, rehearing denied 14 
N.B.2d 1017, 214 Ind. 169. 

Bulen V. Pendleton Banking Co., 
78 N.B.2d 449, 118 IndA.pp. 217. 
Iowa.—^Bosserman v. Watson, 298 N. 

W. 804, 230 Iowa 627. 

Ky.—^Hutchcraft v. Commonwealth, 
242 S.W. 680, 196 Ky. 691. 

Bruno v. State, 197 N.W. 612, 
111 Neb. 716. , 

N.T.—Weil V. Weil, 26 N.T.S.2d 467. 


N.C.—Carruthers v. Atlantic & Yad¬ 
kin Ry. Co., 9 S.B.2d 498, 218 N.C. 
49, annulled on other grounds 11 
S.B.2d 167, 218 N.C. 377. 

Pa.—^Blatt v. C. C. Davis Const Co., 
Com.Pl., 7 Cumb.LJ. 1. 

Wash.—Corpus Jhris quoted in In re 
Gallinger*s Estate, 199 P.2d 575, 
678, 31 Wash.2d 823. 

Wls.—Hall V. Walton, 33 N.W.2d 316, 
263 Wis. 138. 

70 C. J. p 761 note 35. 

10, U.S.—Kansas City Life Ins. Co. 

V. Jones, D.C.Cal., 21 F.Supp. 169. 
N.J.—State V. Hauptmann, 180 A. 
809, 116 N.J.Law 412, certiorari de¬ 
nied Hauptmann v. State of New 
Jersey. 56 S.Ct 310, 296 U.S. 649, 
80 L.Ed. 461. 

Tenn.—^Mays v. State, 238 S.W. 1096, 
145 Tenn. 118. 

Wash.—Corpus Juris quoted in In re 
Gallinger*8 Estate, 199 P.2d 575, 
678, 31 Wash.2d 823. 

70 C.J. p 761 note 86. 

Failure to testify 

Constitutional provision that ac¬ 
cused’s failure to testify may be con¬ 
sidered by court and jury and com¬ 
mented on by counsel does not mean 
that such failure has any tendency 
to affect credibility of accused’s wit¬ 
nesses. 

Ohio.—State v. Meier, 61 N.E.2d 237, 
72 Ohio App. 276. 

Order of testifying 

I Pact that one witness testifies 
I earlier in a hearing than does an¬ 
other is immaterial to credibility, un- 
I less it is claimed that later witness¬ 
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es were forewarned by earlier tes¬ 
timony and conspired to commit per¬ 
jury in refutation of it. 

D.C.—Victor Products Corp. v. N. L. 
R. B., 208 F.2a 834. 93 U.S.App.D.C. 
56. 

Fights which state witness may 
have had with others before prose¬ 
cution for cutting with intent to kill 
were held immaterial and irrelevant 
on issue of credibility. 

La.—^State v. Danna, 129 So. 154, 170 
La. 755. 

11. Minn.—^Peters v. Schultz, 119 N. 

W. 386, 107 Minn, 29. 

22 C.J. P 167 note 6. 

12. Mont.—^Melzner v. Northern Pac. 
R. Co., 127 P. 146, 46 Mont. 162, 
182. 

13. Del.—Wollaston v. Stiltz, 114 A. 
198, 31 Del. 273. 

70 C.J. p 769 note 14. 

14. Mo.—Wilcox V. Coons, 241 S.W. 
2d 907, 362 Mo. 381. 

15. D.C.—^Powel V. Wood, Mun.App., 
62 A2d 636. 

70 C.J. p 766 note 19. 

16. Ill.—^Moffett V. South Park 
Com’rs, 28 N.E. 976, 138 Ill. 620. 

70 C.J. p 766 note 20. 

17. Ga.—Parker v. Chambers, 24 Ga. 
618. 

70 C.J. P 766 note 21. 

18. Ky.—Chesapeake & O. Ry. Co. v. 
Boyd’s Adm’r, 160 S.W.2d 342, 290 
Ky. 9. 

TTusworu statement 

Trial Judge was not required to be- 
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not be corroborated in order to be believed and it 
has been held that the testimony of a child, un¬ 
shaken on cross-examination, is entitled to a very 
high degree of credit.20 Where in a divorce suit 
a young child of one of the parties gave testimony 
favorable to the parent in whose custody he then 
was, and in a proceeding to open the decree the 
child who had been transferred to the care of the 
other parent was willing to swear that his former 
testimony was false, it was held that his testimony 
was unworthy of credit.^i 

b. Sex 

The credibility of a witness Is not affected by his or 
her sex. 

Women, as a class, are not untrustworthy and 
untruthful,22 but a woman is entitled to no more 
credit than a man.23 Under the rule applicable to 
witnesses generally her credibility must be deter¬ 
mined by her intelligence, character, demeanor on 

lleve statements of six-year-old boy. 
who, because of his immaturity, was 
not put on oath. 

N.J .—IL B. Potter Auto Co. v. Van 
Pien. 167 A. 129, 9 N.J.Misc. 1235. 

19. Iowa.—State v. Todd, 82 N.TV. 

322, 110 Iowa 631. 

90. Pa.—Commonwealth v. Quinn, 20 
Pa.Dlst. 85. 

21. NT.X—Pedrick v. Pedrlck, Ch., 8 
A. 406. 

22. Mo.—^Bliss V. Bliss, 142 S.W. 

1081, 161 Mo.App. 70. 

23. N.C.—^Barefoot v. Lee, 83 S.E. | 

247, 168 N.C. 89. j 

24. N.C.—^Barefoot v. Lioe, supra. 

25. U.S.—Flynn ex rel. Chin King v. 

Tillinghast, P.C.Mass., 32 P.2d 359, 
reversed on other grounds, C.C.A., 

Tillinghast v. Flynn ex rel. Chin 
King, 38 F.2d 5, certiorari denied 
Flynn ex rel. Chin King v. Tilling¬ 
hast, 60 S.Ct. 467, 281 U.S. 768, 74 
L.Bd. 1176. 

—.Tfticfts Bmp. Ins. Ass^n v. Etay" 
wood, 266 S.W.2d 856, 153 Tex, 242. 

70 C.J. P 762 note 38. 

26. U.S.—The General Rucker, D.C. 

Tenn., 36 F. 152. 

27. Ariz.—^Tucker v. 

203, 51 Ariz. 367. 

Or.—State v. Bstabrook, 91 P.2d 838, 

162 Or. 476. 

70 C.J. P 762 note 39. 

ConstitiitioiLal prohibition 

(1) Questioning of witness with 
respect to his membership In a par¬ 
ticular church is a Questioning of 
witness ‘^touching his religious be¬ 
lief,” within constitutional prohibi¬ 
tion against questioning any witness 
as to his religious belief for the pur¬ 
pose of affecting his credibiUty. 


the stand, knowledge of the facts, and other cir¬ 
cumstances, and not by her sex.^^ 

c. Eace, Color, or Religious Belief 

The race or color of a witness does not affect his 
credibility. 

The race or color of a witness does not of itself 
affect his credibility, *25 but it has been held that 
race distinctions affecting the intelligence and moral 
stamina of the witness are to be considered in 
weighing his testimony.^® 

Inquiry info religious belief is inadmissible to af¬ 
fect credibility.^'* 

d. Social and Economic Status 

The social status of a witness may be material as 
bearing on his credibility. 

The residence,28 occupation,29 and social connec- 
tions89 of a witness may be material as bearing on 

person was not yet a witness and it 
did not then appear that such church 
had any interest in result of the case, 
^rlz,—^Tucker v. Reil, 77 P.2d 203, 51 
Ariz. 357. 

28. Mo.—Coarpris Jtuis cited in 
State V. Swisher, 260 S.W.2d 6, 
12, 364 Mo. 157—Corpus Juris di¬ 
ed in, Wilcox v. Coons, 241 S.W.2d 
907, 916, 362 Mo. 381—Corpus Ju¬ 
ris cited lu Hungate v, Hudson, 185 
S.W.2d 646, 649, 353 Mo. 944. 167 
A.L.B. 593. 

70 C.J. P 762 note 49. 

29. Ala.—Corpus Juris died in 
Wilson V. State, 11 So.2d 563, 566, 
31 Ala.App. 21, certiorari denied 
11 So.2d 668. 243 Ala. 671. 

Idaho.—Corpus Juris died in State 
V. Owen, 263 P.2d 203, 208, 73 Ida¬ 
ho 394. 

Mo.—Corpus Juris died in State v. 
Swisher. 260 S.W.2d 6, 12, 364 Mo. 
157 —Corpus Juris died iu Wilcox 
V. Coons, 241 S.W.2d 907, 915. 362 
Mo. 381—CPoppus Juris cited ia 
Hungrate v. Hudson, 185 S.W.2d 
646, 649, 353 Mo. 944, 157 A.L.R. 
598. 

70 C.J. p 762 note 50. 
police officers 

There is no legal presumption that 
police officers are more likely to tell 
the truth in the trial of a cause than 
other witnesses, and the credibiUty 
of police officers is subject to the 
same tests that are applied to the 
testimony of other witnesses. 

HL —Crook V. Crook, 70 N.E.2d 209, 
329 IlLApp. 588. 

30 . Mo.^CorpU8 Juris died la 
State V. Swisher, 260 S.W.2d 6, 12, 
364 Mo, 157—Corpus Juris dted ia 
Wilcox V. Coons, 241 S.W.2d 907, 
916. 362 Mo. 881—Corpus Juris dt- 
•d ia Hungate v. Hudson, 185 S.W. 


Reil, 77 P.2d 


Ariz.—Tucker v. Reil, 77 P.2d 203, 

61 Ariz. 357. 

(2) Constitutional provision pro¬ 
hibiting examination of a witness 
touching his religious beliefs to af¬ 
fect the weight of his testimony is 
applicable to aU witnesses Including 
character witnesses. 

Or.—State v. Bstabrook, 91 P.2d 838, 
162 Or. 476, 

(3) Under provision of constitu¬ 
tion that no person could be disqual¬ 
ified from testifying because of re¬ 
ligious opinions, witness could not 
be questioned as to reUgious belief 
to impeach his credibility. 

Mo.—McClellan v. Owens, 74 S.W.2d 
670, 335 Mo. 884, 95 A.L.R. 711. 
Statutory prbhlbitioa 
Cross-examination of plaintiffs as 
to whether they were members of 
jehovai Witnesses was not improper 
under statute providing that opin¬ 
ions on religious matters should not 
affect competency or credibility of 
witness where purpose of cross-ex¬ 
amination was merely to obtain sub¬ 
stantive information necessary to 
supply deficiencies in testimony giv¬ 
en by plaintiffs in direct examina¬ 
tion, and to enable Jury to consider 
claims for impairment of earning 
power. 

Pa.—McKim v. Philadelphia Transp. 
Co.. 72 A.2d 122, 364 Pa. 237. 

Zdentificatiou as minister 

In action for reasonable value of 
services rendered and merchandise 
furnished deceased in his lifetime, 
questioning of defendant by counsel 
for plaintiff as to whether the one 
person, other than plaintiff, whom de¬ 
fendant had testified had taken care 
of deceased in his lifetime, was an 
ordained minister in a particular 
church, was not improper where such 
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his credibility, but the fact that the occupation of a 
witness is of a respectable, or even an exalted, na¬ 
ture does not of itself give his testimony more 
weight than that of any other reputable witness,^^ 
and the fact that a witness had been a bookmaker 
does not necessarily warrant disregarding his testi¬ 
mony .32 

Pecuniary circumstances. The pecuniary circum¬ 
stances of a witness have no bearing on his credi- 

bility.33 

e. Motive 

The motive or intent of the witness Is a legitimate 
subject of inquiry In determining his credibility. 

The intent or motive of a witness is a legitimate 
subject of inquiry.34 Thus the motive of a witness 
to speak the truth or swear a falsehood should be 
considered.35 The fact that a witness is influenced 
by financial considerations^^ or is induced to testify 
by an offer of leniency in punishment^^ affects his 
credibility. Accused may show, for the purpose of 

2d 646, 649, 853 Mo. 944, 157 A.L..H. 

598. 

OkL—^Musgraves v. State, 106 P- 644. 

3 Okl.Cr. 421. 

31. N.C.—Sneed v. Creath. 8 N.C 
309. 

70 C.J. p 762 note 52. 

82. Ill.—People V. Enright, 99 N.E. 

936, 266 Ill. 221, Ann.Cas.l913B 
318. 

33. Conn.—Smith v. Brockett, 38 A. 

67, 69 Conn. 492. 

70 aj. p 762 note 56. 

34h Ala.—General Accident, Fire & 

Life Assur. Corporation v. Jordan, 

161 So. 240, 230 Ala. 407. 

A r ig.—State V. Aldrich, 251 P.2d 663, 

75 Ariz. 53. 

Cal.—Nichols v. Mitchell, 197 P.2d 
660, 32 C.2d 698—Huth v. Katz. 

184 P.2d 621, 30 C.2d 605—Tingey 
V. B. P. Houghton & Co., 179 P.2d 
807, 30 C.2d 97—^Hicks v. Bels, 134 
P.2d 788, 21 C.2d 664. 

American Trust Co. v. Fitzmau- 
rlce, 280 P.2d 646, 131 C.A.2d 382 
—Ortzman v. Van Der Waal, 249 
P.2d 846, 114 C.A.2d 167, hearing 
denied 262 P.2d 7, 114 C.A.2d 167 
—Odenthal v. Lee, 248 P.2d 937, 

113 C.A2d 666—Giannini v. Bank 
of America, 226 P.2d 712, 101 CLA. 

2d 806—Barthorpe v. Brown, 223 
P.2d 884, 100 C.A.2d 474—Solomon 
V. Phillips, 206 P.2d 60, 92 C.A2d 
1—^De Martini v. Industrial Acc. 

Commission, 202 P.2d 828, 90 CLA 
2d 139—^In re McCarthy's Estate, 

16 P.2d 223. 127 C.A 80. 

Ind.—Corpus Xurls dted in. Bryant v. 

State, 118 N.E.2d 894, 896, 238 Ind. 

274 —Corpus Juris guotad iu Lav- 
engood v. Lavengood, 73 N.E.2d 
686, 688, 225 Ind. 206. 


discrediting the prosecutor, that the prosecution had 
its origin in an improper motive.^® The absence of 
all evidence as to improper motive actuating the wit¬ 
ness strongly tends to sustain the conclusion that no 
such improper motive existed and that his testi¬ 
mony is worthy of full faith and credit.33 

f. Mental Capacity 

The mental capacity of a witness may properly be 
considered as bearing on his credibility. 

The mental capacity of a witness is proper to be 
considered as bearing on his credibility.^O Thus the 
impaired condition of the mind either from a tempo¬ 
rary cause, such as intoxication, discussed infra sub¬ 
division h of this section, excitement,^! fright,^^ 
physical pain,^^ or from the infirmities of old age, 
considered supra subdivision a of this section, or 
other infirmities,44 is deemed a proper subject of 
inquiry for the consideration of the jury in deter¬ 
mining the credibility of a witness. So it may be 

Ind.—Corpus Juris quoted in Laven¬ 
good V. Lavengood, 73 N.B.2d 686, 
688, 225 Ind. 206. 

37. Ark.—Vaughan v. State. 20 S. 
W. 688, 57 Ark. 1. 

Ind.—Corpus Juris quoted In Laven¬ 
good V. Lavengood, 73 N.B.2d 686, 
688, 226 Ind. 206. 

38 . Ga.—^Billings v. Stata 70 S.E. 36, 
8 Ga.App. 672. 

39. Philippine.—^People v. De Otero, 
61 Philippine 201. 

40. Conn,—^Taborsky v. State, 116 A. 
2d 433, 142 Conn. 619. 

Wis.—^Markowitz v. Milwaukee Elec¬ 
tric Railway & Light Co., 284 N. 
W. 31, 230 Wis. 312. 

70 C.J. P 763 note 64. 
Cross-examination as to Intelligence 
and mental condition see infra § 
486. 

Powers of perception, memory, or 
narration 

Witness may be impeached in ad¬ 
dition to methods enumerated by 
statute, by evidence that he is af¬ 
fected hy mental disease or mental 
derangement that affects powers of 
perception, memory, or narration. 
Cal.—People v. Bell, 291 P.2d 150. 
138 C.A.2d 7. 

Capacity to observe and remember 
U.S.—XT. S. V. Poster, D.C.N.Y., 9 P. 
R.D. 367. 

Tex.—^Roberts v. State, 86 S.W. 
2d 175, 117 Tex.Cr. 418. 

42. Tex.—^Roberts v. State, supra 

Tex.—Roberts v. State, supra. 

44i Tex.—^Roberts v. State, supra. 


Ky.—In re Hargis, 190 S.W.2d 333, 
801 Ky. 276. 

Me.—^Appeal of Waning, 117 A 2d 
347. 161 Me. 239—Page v. Hem¬ 
ingway Bros. Interstate Trucking 
Co., 114 A2d 238. 

NebCorpus Juris otted in Johnson 
V. Griepenstroh, 33 N.W.2d 549, 
666, 160 Neb. 126. 

70 C.J. p 762 note 67. 

Interest or bias of witness as affect¬ 
ing credibility generally see infra 
§ 638 et seq. 

Cross-examination as to motive see 
infra § 485. 

“Oorruptay** 

With respect to witnesses the word 
'corruptly” refers to the motive of 
the witness rather than to the means 
by which his testimony was obtained. 
Ill.—Chicago City R. Co. v. Oils, 61 
N.B. 469, 192 IlL 614. 

14A C.J. P 1432 note 93. 

Institution of civil suit 

Cross-examination of prosecutrix, 
with respect to civil suit against 
accused, brought by prosecutrix's 
husband after prosecution for assault 
with Intent to murder began, and ac¬ 
cused's cross-action therein, was 
properly denied on issue of prosecu¬ 
trix's motive for prosecution. 

Ga.—Paulk v. State, 171 S.B. 670, 47 
Ga.App. 804. 

36. Cal.—Hicks v. Reis, 134 P.2d 
788, 21 C.2d 664. 

Ind.—^Bryant v. State, 118 N.B.2d 
894, 233 Ind. 274—Corpus Juris 
quoted in Lavengood v. Laven¬ 
good, 73 N.E.2d 686, 688, 225 Ind. 
206. 

70 C.J. p 763 note 68. 

36. Ga.—^Billings v. State, 70 S.E. 
36, 8 Ga.App. 672. 
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shown that the witness has a mind^s or mtmory^^ 
impaired from disease or other cause; but mere 
mental impairment, without more, is not sufficient 
to affect credibility,^'^ and, under some statutes, evi¬ 
dence as to mental condition prior to the time of 
testifying,48 or even at the time of the event nar¬ 
rated by him,48 is incompetent. Moreover, evidence 
that a witness was subject to epilepsy does not war¬ 
rant disregarding his testimony^® in the absence of 
a showing as to what effect epilepsy has on the mem- 
ory.51 

The intelligence of the witness should be con¬ 
sidered,® ^ and his lack of intelligence may tend to 
discredit him;®8 but the grade of a witness* intelli¬ 
gence can be tested only by cross-examination and 
considered by the jury in the light of his personal 
appearance and conduct,®^ and it is not permissible 
to prove by other witnesses that a particular wit¬ 
ness is not possessed of ordinary intelligence.®® 


g. Lisaiiily 

The insanity of a witness at the time of testifying 
or at the time of the occurrence as to which he testifies 
may be considered as affecting his credibility. 

The insanity of a witness bears on his credibili¬ 
ty,®® as does also the fact that a witness, sane at 
the time he testifies, was insane at the time of the 
transaction with respect to which he testifies,®*^ and 
the court is allow’ed a wide discretion in determining 
to what extent an inquiiy' as to sanity may go,®® 
and whether it may be entered on at all.®® In any 
event, it must appear that in the interests of truth 
and justice an inquiry as to the sanity or insanity 
of a witness is necessary before the court is re¬ 
quired to permit the trial of such collateral fact®® 

Where a witness is sane when he testifies and 
was sane at the time to which his testimony relates, 
his credibility cannot be attacked by showing that 
he has been at one time temporarily insane,®i or is 
subject to fits of mental derangement.®® A witness 


45. Ark.—Thrash v. State, 226 S.W. 
130, 146 Ark. 647. 

Cal.—^People v. La Bue, 216 P. 627, 
62 C.A. 276. 

45. Ark.—Thrash v. State, 226 S.W. 
130, 146 Ark. 647. 

Cal.—^People v. La Bue, 216 P. 627, 
62 C.A. 276. 

47. Pa.—Commonwealth v. Myers, 6 
Pa.Dlst. & Co. 410. 

BCental deaMexLcy and emotional In¬ 
stability 

Testimony that prosecutingr wit¬ 
ness was mentally deficient and emo¬ 
tionally unstable was inadmissible in 
prosecution for committing lewd and 
lascivious acts on a child- 
Cal.—^People v. Dye, 186 P.2d 624, 81 
CLA.2d 962. 

48. Cal.—^People v. Harrison, 123 P. 
200, 18 C.A. 288. 

49. Cal.—^People v. Tyree, 132 P. 784, 
21 C.A. 701. 

5a Ill.—People V. Enright, 99 N.B. 

936, 266 Ill. 221, Ann.Cas.l918B 318. 
Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 

61. Wash.—State v. Sm 3 ^e, supra. 

62. Va.—^Bell v. Kenney, 23 S.E.2d 
781, 181 Va. 24. 

70 C.J. p 763 note 78. 

ICoxon 

Testimony that state's only eye¬ 
witness to alleged homicide was a 
moron or Imbecile, having the mind 
of a child, was admissible for im¬ 
peachment purposes. 

N.C.—State v. Armstrong, 62 S.B.2d 

60. 232 N.C. 727. 
reeble-minded 

If person adjudged to be feeble¬ 
minded has capacity to observe, rec¬ 
ollect, and communicate, he is com¬ 
petent as a witness, and his mental 


deficiency is considered only in so far 
as it affects the credit to be given his 
testimony. 

Ill.—People V. Lambersky, 102 N.B. 
2d 326, 410 ni. 461. 

53. Va.—Bell V. Kenney, 23 S.E.2d 
781. 181 Va. 24. 

70 C.X p 763 note 79. 

54. Colo.—Blanchard v. People, 203 
P. 662, 70 Colo. 555. 

55. Colo.—Blanchard v. People, su¬ 
pra. 

Ohio,—^Bell v, Binner, 16 Ohio St. 
46. 

156. Ala.—Ingalls v. Ingalls, 69 So. 

2d 898, 267 Ala. 621. 

Conn.—^Taborsky v. State, 116 A.2d 
433, 142 Conn. 619. 

Ga.—^Bonner v. State, 1 S.B.2d 768, 
59 Ga.App. 737. 

70 C.J. p 764 note 82. 

Questions for court and Jury 

(1) Question of competency of 
witness was solely for the court, and 
jury could consider evidence of al¬ 
leged insanity of witness only for 
purpose of testing credibility of his 
testimony. 

Ga.—^Bonner v. State, supra. 

(2) Witness may be discredited by 
evidence of insanity or mental de¬ 
rangement, and such evidence is not 
merely for Judge on preliminary 
Question of competency, but goes to 
jury to affect credibility. 

U.S.—U. S, V. Hiss, D.C.N.T., 88 P. 
Supp. 659. 

Psychiatric testimony was admis¬ 
sible to impeach the credibility of 
witness. 

XJ.S.—U. S. V. Hiss, supra. 

Conn.—^Taborsky v. State, 116 A.2d 
433, 142 Conn. 619. 
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Psychopathic personality 

Showing that petitioner in habeas 
corpus was a psychopathic personal¬ 
ity with paranoid tendencies was 
properly taken into consideration in 
appraising his testimony. 

U.S.—Coffin V. Reichard, C.C.A.Ky., 
148 F.2d 278. certiorari denied 65 
act. 1668, 325 U.S. 887, 89 L.Bd. 
2001. 

57. Conn.—^Holcomb v, Holcomb, 28 
Conn. 177. 

N.T.—^People v. New York Hospital, 
3 Abb.N.Cas. 229. 

Credibility, not competency 

Whether a witness was insane at 
time of the occurrence referred to 
in his testimony goes to his cred¬ 
ibility, not to his competency. 

Cal.—^People v. Brown, 289 P.2d 880, 
137 C.A.2d 138. 

58. N.T.—^Ellarson v. Bllarson, 190 
N.Y.S. 6, 198 App.Div. 103. 

59. N.T.—^Bllarson r. Bllarson, su¬ 
pra. 

Puerto Rico.—Valentin v. Torres, 27 
Puerto Blco 739. 

60. N.T.—^Bllarson v. Bllarson, 190 
N.Y.S. 6, 198 App.Div. 103. 

61. Del.—^Phillips v. Short, 2 Del. 
339. 

Puerto Rico.—Valentin v. Torres, 27 
Puerto Rico 739. 

Fact that witness had been Inmate 
of insane asylum was held Inadmissi¬ 
ble to affect his credibility or rea¬ 
sonableness of his best Judgment as 
to matters of which he testified. 

Ala.—^Metropolitan Life Ins. Co. v. 
James, 153 So. 759, 228 Ala. 383. 

62. Ala.—Campbell v. State, 23 Ala. 
44. 

Cal.—^People v. Mackey, 208 P, 136, 
58 C.A. 128. 
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laboring under partial mania or delusions, but ca¬ 
pable of understanding an oath, has been held not 
necessarily unworthy of belief,®* especially where 
the subject of inquiry is remote from the subject of 
delusion,®® but it has also been held that the fact 
that a witness is subject to insane delusions may be 
considered on the question of his credibility.®® 

Insanity in the family of a witness has been held 
to be a proper subject of investigation where it is 
sought to show that the witness is insane or an idiot, 
to weaken his credibility,®® but the insanity of the 
mother and sister of a witness cannot be shown 
where no objection was made to the mental condi¬ 
tion of the witness when he testified.®'? In a crim¬ 
inal prosecution, the court’s charge, in a previous 
prosecution against the principal witness for the 
state, which submitted the issue of his insanity, and 
the verdict of not guilty in that case, are inadmis¬ 
sible to show that the witness is of unsound mind. 
Mental capacity cannot be attacked by vague speci¬ 
fications not showing the time w-hen the witness was 
supposed to be insane®® or the character of the 
insanity.^® 

Proceedings on examination by commission as to 
the sanity of a person, for the purpose of detemin- 
ing whether he was a proper subject for admission 
to an insane hospital, are not admissible as evidence 
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to affect the credibility of the person as a witness 
in a criminal caseJ^ 


h. IntoxicatiorL 


The Intoxication of the witness at or about the time 
of the events concerning which he testifies bears on 




The fact that a witness was intoxicated at or abo'®* 
the time of the events concerning which he testifies 
bears on his capacity for accurate observation and 
correct memory, and hence is proper to l^e shown 
and considered in passing on his credibility, al¬ 
though it does not render him absolutely unworthy 
of credit,’* and, as discussed infra § 486, it is 
proper to cross-examine a witness fully as to wheth¬ 
er he was intoxicated at such time. 


The intoxication of a witness at the time he testi¬ 
fies also goes to his credibility.'?® The fact that a 
witness was arrested or indicted for being ’ 

however, is wholly immaterial and sheds no light 
on the credibility of his testimony.’® So, where 
there is no evidence that a witness was drunk at 
the time of the occurrence as to which he testifies, 
evidence that, when he was drunk, he knew noth¬ 
ing until he became sober, is properly excluded. 
However, the fact that the witness was in the habit 
of drinking has been held to be admissible as bear¬ 
ing on his credibility.'?’ 


03 ^ —^Pease v. Burrowes, 29 A. 

1053, 86 Me. 153. 

64. Me.—^Pease v. Burrowes, supra. 

65. Wash.— State v. Pryor, 132 P. 
874, 74 Wash. 121, 46 LuR.A.,N.S., 
1028. 


Ky.—Benge v. Commonwealth, 94 S. 
W.2d 38, 264 Ky. 28—Tester v. 
Commonwealth. 17 S.W.2d 260, 229 
Ky. 403. 

Minn.—^Kedrowski v. Czech, 69 N.W. 
I 2 d 337 , 244 Minn. Ill—Olstad v. 
Fahse, 382 N.W. 694, 204 Minn. 


70 C.J. P 764 note 91. 

66 . Tex.— Bouldin v. State. 222 S.W. 
655, S7 Tex.Cr. 419. 

67. Ark.—Mell v. State, 202 S.W, 33. 
133 Ark. 197, L.R.A.1918D 480. 

70 C.J. p 764 note 93. 

68 . Tex.—Caton v. State, 147 S.W. 
590, 66 Tex.Cr. 473. 

69. Puerto Rico.— Valentin v. Tor¬ 
res, 27 Puerto Rico 739. 

70. Puerto Rico.—Valentin v. Tor¬ 
res, supra. 

71. Ind.—Hicks v. State, 76 N.E. 
641, 165 Ind. 440. 

72. Ark.—Chicago, R, I. & P. Hy* Co. 
V. Houston, 189 S.W.2d 904, 209 
Ark. 217. 

Cal.—People v. Crow, 120 P.2d 686 , 
48 C.A.2d 666 —^People v. Acosta, 
68 P.2d 298, 21 CA.2d 57—^People 
V. Singh, 64 P.2d 1149, 19 C.A2d 
128. 

Conn.—^Prisk ▼. State, 74 A,2d 462, 
137 Conn. 85. 

Idaho.— State v. Taylor, 177 P.2d 468, 
67 Idaho 313. 

Xowa.—Maland v. Tesdall, 6 N.W.2d 
327, 232 Iowa 959. 


Okl.—^Bouyer v. State, 43 P.2d 153, 


118. 


7 Okl.Cr. 22, 

—Commonwealth v. Repyneck, 124 
.2d 693, 181 Pa.Super. 630—Com¬ 
monwealth V. Godfrey, 112 A2d 
34, 177 Pa.Super. 640. 

Kohutka v. Shute, Com.Pl., 46 
lch.Lieg.Rec, 109, 

c,—Newton v. State, 202 S.W.2d 
21, 150 Tex.Cr. 500 —Kennedy v. 
Itate, 200 S.W.2d 400. 160 Tex.Cr. 


2d 493, 143 Tex.Cr. 243. 

_Corpus Juris g.'aoted in Burnette 

V. Commonwealth, 1 S.B.2d 268, 
269, 172 Va. 678. 

70 C.J. p 761 note 99. 


SUstske in pleading 

Fact that plaintiff’s original com¬ 
plaint and deposition stated that the 
accident happened near “Eddy” 
street, while the evidence showed 
that it happened near “Ellis” street, 
did not establish the unreliability of 
plaintiff’s testimony, claimed by de¬ 
fendants to be Tinworthy of belief 
because of his alcoholic condition, 
where plaintiff’s coimsel on the day 
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after the deposition was taken noti¬ 
fied defendants’ counsel by letter of 
the error, which was properly cor¬ 
rected before the trial. 

Cal.—^Atherley v. Market St. Ry. Co., 
108 P.2d 927, 42 C.A2d 354. 

73 . Va.—Corpus Juris quoted la 
Burnette v. Commonwealth, 1 S.B. 
2d 268, 269, 172 Va. 678. 

70 C.J. p 765 note 1. 

Competency 

Intoxication of witness at time of 
events testified to merely bears on 
witness’ capacity for accurate ob¬ 
servation and correct memory, un¬ 
less his condition makes him unable 
to narrate facts and events in a way 
to be relied on. 

Ya.—^Burnette v. Commonwealth, 1 S. 
E.2d 268, 172 Va. 578. 

74. Cal.—Sllvey v. Harm, 8 P.2d 
570, 120 C.A 661. 

70 C.J. P 765 note 8 . 

75 . Ala.—^Alabama Power Co. v. 
Kendrick, 123 So. 215, 219 Ala. 692. 

Rector v. State, 66 So. 857, 11 
Ala.App. 333. 

76. Tex,—Click v. State, Cr., 165 S. 
W. 270. 

70 C.J. P 766 note 6 . 

77. Tex.'—^Harris v. Freeman, Civ. 
APP., 76 S.W.2d 667. 
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That a witness was intoxicated must be proved 
by direct testimony or by acts and conduct of the 
witness, and not by evidence of the quantity of 
spirits he had previously drunk.It has been held 
that evidence of intoxication is not admissible where 
there is no showing that such intoxication took 
place at or about the time of the particular transac¬ 
tion as to which testimony was given,although it 
has also been held that it may be shown that the 
witness appeared to be drinking shortly after the 
occurrence to which he testified, as affecting his 
ability to remember the facts distinctly.^o 

Evidence that a witness was intoxicated, without 
showing the extent of the intoxication, is too vague 
to discredit him.^i Where the evidence is conflict¬ 
ing as to whether a witness was drinking at the 
time of the occurrence in question, testimony that 
he was sober two or three hours after the occurrence 

is inadmissible.®^ 

§ 462 . - Knowledge and Recollection 

The knowledge and recollection of the witness are 
basic to his credibility. 


Since one who lacks knowledge on the subject 
under investigation is not a credible witness to be 
accepted as w'orthy of belief in that particular in¬ 
quiry,®® it is alw'ays proper, as bearing on credibility, 
except where the witness does not profess to know 
about what he testifies,and subject to the rule, 
discussed supra § 377, that the scope and extent 
of the cross-examination are within the discretion 
of the court, to test the accuracy of a witness' knowl¬ 
edge or recollection concerning the matters about 
which he testifies.®^ It is permissible to ask the 
witness on cross-examination as to the completeness 
or distinctness of his recollection.®® 

It is proper to consider the source of the witness' 
information,®"* the means by which his knowledge 
was acquired,®® his opportunity for,®® and pow’er of, 
accurate observation of the matters to which he tes¬ 
tifies,®® his understanding or comprehension of the 
facts to which he testifies,his ability to recollect, 
and his reason for recollecting, them,®® his experi¬ 
ence and familiarity with the matter in contro- 


78. Conn.—^Tuttle v. Russell, 2 Day 
201, 2 Am.D. 89. 

70 C.J. P 765 note 6. 

Questions as to drinlcin^ 

In prosecution of motorist for in¬ 
voluntary manslaughter, questions 
asked of witness who was deceased’s 
companion at time of deceased’s 
death, for purpose of affecting his 
credibility as a witness, as to wheth¬ 
er he and deceased had been drinking 
intoxicating liquor shortly prior to 
accident, were objectionable for fail¬ 
ure to show that witness was intoxi¬ 
cated at time of accident 
Idaho.—State v. Taylor, 177 P.2a 
468, 67 Idaho 313. 

79 . Ill,—^People V. Jareckl, 126 N, 
E. 709, 291 Ill. 80. 

70 C.J. p 765 note 7. 

80. Ala.—^Moulton v. State, 98 So. 
709, 19 Ala.App. 446, certiorari de¬ 
nied 98 So. 715, 210 Ala. 666. 

81. Tex.—^Bl Paso, etc., R. Co. v. 
Lumbley. 120 S.W. 1050, 66 Tex.Clv. 
App. 418. 

82. Ala.—^Brewer v. State, 120 So. 
SOI. 23 Ala.App. 35. 

70 C.J. P 766 note 10. | 

83. Ark.—Dewein v. State, 179 S. 
W. 346, 120 Ark. 802. 

70 C.J. p 766 note 28. 
Cross-examination as to: 

Certainty as to facts see Infra 9 
485. 

Knowledge and experience see In¬ 
fra § 487. 

Memory and recollection see Infra 
§ 488. 

Observation see infra i 486, 


84. Vt—Niles v. Central Vermont 
Ry. Co., 89 A. 629. 87 Vt S56. 

70 C.J. p 766 note 29. 

85- Ind.—^McKee v. Mutual Dife Ins. 
Co. of New York, 51 N.B.2d 474, 
222 Ind. 10. 

Iowa.—Jettre v. Healy, 60 N.’W'.2d 
541. 245 Iowa 294. 

N.H.—Evans v. Foster, 60 A.2d 130, 
95 N.H. 194. 

Wash,—State v. Axelson, 223 P.2d 
1059, 37 Wash.2d 393. 

Wls.—La Rosa v. Hess, 46 N.W.2d 
737, 258 Wis. 557. 

70 C.J. p 766 note 31. 

86. N.C.—State v. Hall, 44 S.E. 
553, 132 N.C. 1094. 

87. Ala,—Inglis v. State, 68 So. 683, 
18 Ala. App. 184. 

70 C.J. p 767 note 35. 

88. U.S.—Welch v. Tennessee Valley 
Authority, C.C,A.Tenn., 108 F.2d 95, 
certiorari denied Welch v. U. S. ex 
rel, and for Use of Tennessee Val¬ 
ley Authority. 60 S.Ct. 889, 309 U. 
S. 688, 84 L.Ed. 1030—Lewis v. 
Tennessee Valley Authority, C.C.A. 
Tenn., 108 P.2d 95, certiorari de¬ 
nied Lewis V. U. S. ex rel. and for < 
Use of Tennessee Valley Author¬ 
ity, 60 S.Ct 889, 309 U.S. 688. 84 L. 
Ed. 1030. 

Larmay v. Hobby, D.C.Wla., 132 
P.Supp. 788. 

Va.—^Bell V. Kenney, 28 S.B.2d 781, 
181 Va. 24. 

70 C.J, p 767 note 86. 

89. U.S.—Welch V. Tennessee Val¬ 
ley Authority, C.CA-Tenn., 108 P. 
2d 96, certiorari denied Welch v. 
U. S. ex rel. and for Use of Tear 
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nessee Valley Authority, 60 S.Ct. 
889. 309 U.S. 688, 84 L.Ed. 1030— 
Lewis V. Tennessee Valley Author¬ 
ity, C.C.A.Tenn.. 108 F.2d 95, cer¬ 
tiorari denied Lewis v. U. S. ex rel. 
and for Use of Tennessee Valley 
Authority, 60 S.Ct S89. 309 U.S. 
688, 84 L.Ed. 1030. 

U. S. V. Foster, D.C.N.T.. 9 P.R.D. 
367. 

Ill.—^Dodds V. Chicago Transit Au¬ 
thority. 132 N.E.2d 816, 9 Ill.App. 
2d 3SS—^Brov»Ti v. City of Streator, 
59 N.E.2d 338. 324 Ill.App, 659. 

Ind.—^McKee v. Mutual Life Ins. Co, 
of New York. 51 N.B.2d 474, 222 
Ind. 10. 

Pohlman v. Perry, 103 N.E.2d 
911, 122 Ind.App. 222—^Haynes v. 
Brown, 88 N.E.2d 795, 120 Ind.App. 
184—Goldberg v. Britton, 84 N.B. 
2d 201. 119 Ind.App. 90—Sevald v. 
Chicago & Calumet Dist. Transit 
Co.. 82 N.E.2d 270, 119 Ind.App. 33, 
rehearing denied 88 N.E.2d 52, 119 
Ind.App. 33. 

Mass.—Washburn v. R. F. Owens Co., 
155 N.E. 432, 258 Mass. 446. 

Mo.—^Brooks v, City of Ste. Gene¬ 
vieve, App., 164 S.W'.2d 164. 

Tex.—^^tna Life Ins. Co. v. Love, 
CivA.pp., 149 S.W.2d 1071, error 
dismissed. Judgment correct. 

70 C.J. P 767 note 37. 

8a U.S.—U. S. V. Foster, D.C.N.T., 
9 P.R.D. 367. 

70 C.J. p 768 note 38. 

91. U.S.—U, S, V. Foster, supra. 

70 C.J. p 768 note 39. 

92. Ill.—Cellini v. Elgin, J. & B. By. 
Co., 126 N.B.2d 315, 5 niA.pp.2d 
238. 
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versy,®* and his general acquaintance with the sub¬ 
ject to which his testimony relates.^^ 

Where an unimpeached witness states a fact as 
of his own knowledge, it must be taken that he had 
competent means of information and knowledge of 
the fact, unless the contrary appears.^5 The fact 
that a witness’ recollection is not clear as to all the 
details of the matter concerning which he testifies 
goes to his credibility;^® but the fact that a wit¬ 
ness who testifies as to a conversation or confes¬ 
sion is unable to remember all that was said or done 
at the time is no ground for rejecting his testimony 
entirely,®*^ nor is a witness absolutely discredited 
because he does not recall a transaction in which he 
participated,®® and the fact that the memory of a 
witness is at fault in some matters does not dis¬ 
credit his testimony as to an event of a nature like¬ 
ly to be vividly impressed on his mind.®® WTiere 
an unimpeached witness has testified positively as 
to certain matters, his credibility is not affected by 
the fact that he was imcertain about them when first 
interviewed before the trial concerning them.^ It 
has been held to be improper to ask a witness wheth¬ 
er his recollection is as clear on one subject as it 
is on others.^ The testimony of a witness which is 
clear and positive as to a certain transaction is en¬ 
titled to greater weight than that of one who re¬ 
members nothing of such transaction except from 
seeing his handwriting in a receipt given by him.® 

The memory of a witness, not affected by mental 
derangement, is not to be impeached by other wit¬ 
nesses in order to disparage his testimony it must 


be done by cross-examination.® On the other hand, 
evidence has been held admissible to show an ab¬ 
normal condition of the mind caused by disease or 
habits which impair the memory.® Writings used 
to test the recollection of a witness need not previ¬ 
ously have been made exhibits in fact it is only 
when the witness fails to recollect after reading 
them that they may be received in evidence.® 

A witness who feigns forgetfulness of circum¬ 
stances collateral to his main story, which he must 
recollect if he has any memory at all, and with 
respect to which he would be open to contradiction 
if his testimony is untrue, is unworthy of belief.® 
Where a witness, asked on cross-examination wheth¬ 
er he made certain statements, testified that he did 
not remember making such statements, and could 
not swear whether he so stated, the jury were justi¬ 
fied in concluding that, if he could not deny making 
them, he might have made them, and therefore they 
might be true.i® Where the accuracy of a wdtness’ 
memory is under discussion, the ordinary tests of 
trustworthiness of memory, in view of the circum¬ 
stances, must be offered,^! and no argument can 
be based on the elevated character of the wdtness^® 
and tests showing that the witness has a remark¬ 
able memory are properly excluded.^® Courts are 
tmwilling to rest their judgment on the testimony 
of witnesses who cannot distinguish between the 
facts within their knowledge and those whose exist¬ 
ence they are wilKng to take for granted and swear 
toM 

Lapse of time. The fact that a long period of 
time has elapsed between the occurrences as to 


Ind.—McKee v. Mutual Life Ins. Co. 
of New York. 61 N.E.2d 474, 222 
Ind. 10. 

Pohlman v. Perryi 103 N.E.2d 911, 
122 IndApp. 222. 

70 C.J. p 768 note 40. 

BecoUectioa as to date is not as 
oonvincingr as testimony fixing time 
by established data. 

Ky.—^Begley v. Allen. 289 S.W, 267, 
217 Ky. 231. 

93. Mo.—Meffert v. Lawson, 233 S. 
W. 31, 289 Mo. 337. 

N.C.—^Moss V. Best Knitting Mills, 
130 S.E. 635, 190 N.C. 644. 

94 . N.Y.—Julke V. Adam, 1 Kedf. 
Surr. 464. 

70 C.J. P 768 note 42. 

95. N.T.—^Plumb v. J. W. Haullauer, 
etc., Co.. 114 N.Y.S. 474, 130 App. 
Div. 284. 

Tex.—^Kottwitz v. Bagby, 16 Tex. 666. 

96. Ala.—Walker v. Blassingame, 17 
Ala. 810. 

70 C.J. p 768 note 44. 

Bepeated instances of inability to 
xeocfileot give the right to doubt the 


correctness of an alleged recollection 
of a material fact. 

Wis.—^Beem v. Industrial Commis¬ 
sion, 12 N.W.2d 42. 244 Wis. 334. 

97. Ark.—^Pond v. State, 55 Ala. 196; 
Wright V. State. 35 Ark. 639. 

Back of clear recollection admit¬ 
ted by witness affected weight of 
his testimony but did not deprive it 
of all probative value 

Mo.—Union Automobile Indemnity 
Ass'n V. Reimann, App., 171 S.W.2d 
721. 

98. Ill.—See Hale v. Hale, 197 Ill. 
App. 361. 

La.—^Moran’s Heirs v. Society Catho- 
lique, etc., 31 So. 658, 197 La. 286. 

99. U.S.—McClaskey v. Barr, C.C. 
Ohio, 64 F. 781. 

1. N.J.—Stewart v. Stewart, 40 A. 
438, 66 N.J.Bq. 761, affirmed. Err. 
& App., 68 A. 1116. 

2. Ill.—Chester v. Chicago, B. & Q. 
R. Co., 247 I11.APP. 605. 

3. Ill.—Chicago, etc., R. Co. v. Shea, 
66 Ill 47L 


4. Cal.—^People v. Champion, 225 P. 
278, 193 C. 441. 

70 C.J. p 768 note 51. 

5. Cal.—^People v. Champion, supra. 
70 C.J. p 768 note 62. 
Cross-examination to discredit or 

test reliability generally see infra 
§ 483 et seQ. 

6. Iowa.—Alleman v. Stepp. 8 N.W. 
636, 52 Iowa 626, 35 Am.R. 288. 

7. N.H.—^Precourt v. Driscoll, 167 A. 
626, 85 N.H. 280, 78 A.L.B. 874. 

8. N.H.—^Precourt v. Driscoll, supra. 

9. N.J.—Gibbons v. Potter, 30 N.J. 
Eq. 204. 

10. N.Y.—Whitaker v. Staten Island 
Midland R. Co.. 76 N.Y.S, 648, 72 
App.Div. 468, 

11. N.Y.—^Tompkins v. Leary, 118 
N.Y.S. 810, 134 App.Div. 114. 

12. N.Y.—^Tompkins v. Leary, su¬ 
pra. 

13. Cal.—^Richmond v. Denny, 191 
P. 564, 47 C.A. 746. 

14. La.—Succession of King, 50 So. 
735, 124 La. 805. 


330 



98 aj.s. 


WITNESSES §§ 462-464 


which a witness testifies and the giving of his 
testimony is proper to be considered as bearing on 
credibility.!® 

Interest in observing and remembering. The fact 
that a witness was not interested in a transaction 
and accordingly may not have fully understood it 
goes to his credibility,!® and this is particularly true 
where the recollection of the witness as to occur¬ 
rences and dates, occurring several years before and 
in which he has no interest, is positive and minute.!^ 

Knowledge of English language. The mere fail¬ 
ure of a witness to understand English well does 
not render his testimony valueless, where he under¬ 
stands that about which he testifies,!® and his testi¬ 
mony has probative value although he lacks ability 
to express himself clearly in the English language.!® 

I 463. -Circumstances of Giving Testi¬ 

mony 

The fact that the witness was subjected to duress 
or compulsion to testify affects his credibility; but it is 
Immaterial whether the witness came to court volun* 
tarlly or under subpoena. 

If duress or coercion was used to obtain the testi¬ 
mony of a witness, this fact does to the credibility 
of the witness,®® but the fact that a witness swears 
that on some other occasion he testified under 


duress, and that the testimony then given was false, 
does not necessarily tend to show that he is testify¬ 
ing under compulsion at the time that he so 
swears.®! The fact that a witness had been threat¬ 
ened is no evidence that another witness was in¬ 
duced by that act to testify falsely.®® 

Attendance without subpoena. It is immaterial 
whether a witness comes to court voluntarily or 
by process of subpoena,®® and accordingly, a witness 
who, without subpoena, voluntarily attends court 
from outside the county in which the case is tried 
may be believed, notwithstanding his willingness to 
testify.®^ 

Summoning by adverse party. The party who plac¬ 
es a witness on the stand is entitled to show that 
such witness was summoned by the adverse party 
as tending to prove that the latter thought the 
witness worthy of credit.®® 

§ 464 . - Conduct Prior to Testif3ring 

A witness may be discredited by his conduct prior 
to testifying. 

A witness may be discredited by reason of his 
conduct with reference to the subject matter of 
his testimony prior to his taking the stand,®® but he 
cannot be discredited by evidence as to his conduct 
with respect to a purely collateral matter,®*^ al¬ 


ls. Cal,—Wright v. Best. 121 P.2d 
702. 19 C.2d 868. 

70 C.J. P 769 note 62. 

Admissibility not affected 

Fact that witnesses testified as to 
events of fifty years ago, that one of | 
the witnesses was small boy at time 
of purported decl€u*ation, and that 
the other witness’ testimony contain¬ 
ed inconsistencies indicating faulty 
memory, did not go to the admissi¬ 
bility or suflaclency of the evidence, 
but rather to weight of evidence and 
credibility of witnesses which was 
for trier of fact. 

Cal.—^Wright v. Best, supra. 

16. La.—Winfiele v. Texas & P. Ry. 
Co., App., 150 So. 43. 

Mo.—Whiteley v. Babcock, 202 S.W. 
1091. 

17. La.—Chandler v. Hough, 7 La. 
Ann. 440. 

18. Mo.—Kaukaulus v. Israel, App., 
180 S.W. 442. 

19. Nev.—State v. Oschoa, 242 P. 
582, 49 Nev. 194. 

20. Okl.— Corpus Juris cited In Caw¬ 
ley V. State, 248 P.2d 273. 282, 96 
Okl.Cr. 18. 

70 C.J. p 769 note 68. 

21. La.—State v. Gebbia, 47 So. 82, 
121 La. 1083. 

22. Ala.—King v. State, 93 So. 856, 
208 Ala. 152. 


23. Fla.—^Allen v. Powell, 7 So.2d 
465, 150 Fla. 402—Madison v. State, 
189 So. 832. 138 Fla. 467. 

N.J.—State V, Dichter, 112 A. 413, 95 
N.J,Law 203. 

2^ Ga.—Sewell v. Glore, 74 S.B. 
1039, 11 Ga.App. 158. 

25. Va.—^Richmond, etc., R, Co. y. 
Rubin, 47 S.E. 834, 102 Va. 809. 

26. Ark.—^Pield v. Koonce, 12 S.W.2d 
772, 178 Ark. 862, 68 A.L.R. ISOS. 

Pa.—Commonwealth v. Brown, 175 A. 

748, 116 Pa.Super. 1. 

Tex.-^ity of Corpus Christ! v. Mc- 
Murrey, Civ.App., 146 S.W.2d 664, 
error dismissed, judgment correct. 
Vt—State V. Tinker, 184 A. 698. 108 
I Vt. 213. 

70 C.J. p 769 note 74. 

Claim against defendant 

(1) In action arising out of head- 
on automobile collision, testimony 
that passenger in one automobile had 
settled claim against owner and driv¬ 
er of another automobile was proper¬ 
ly received as bearing on passenger’s 
credibility. 

N-Y.—^Dougherty v. Braddock Auto¬ 
matic Music Corp., 98 N.Y.S.2d 614, 
277 App.Div. 923. 

(2) In action by motorman and 
trolley car company against truck- 
owner involving injuries sustained 
by motorman in collision with truck, 
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refusal to permit trolley car passen¬ 
ger, who was called by motorman 
and trolley car company and who 
testified on direct examination as to 
circumstances of accident, to be 
cross-examined on nonconfiictlng and 
collateral matter of his having filed 
injury claim against trolley car com¬ 
pany, was not abuse of discretion. 
Conn.—^Anderson v. Burgess Exp. Co., 
45 A.2d 825, 132 Conn. 545. 

Appearance at time of arrest 
Evidence as to attitude, demeanor, 
and expression of defendant at time 
of his arrest was held admissible 
for purpose of Impeaching defend¬ 
ant’s testimony. 

Fla—^Rowe v. State, 163 So. 22, 120 
Fla 649. 

Conduct of a party tending to show 
improper motives or improper prac¬ 
tices with respect to a suit is ad¬ 
missible. 

Me.—State v. Kousounas, 17 A.2d 
147, 137 Me. 198. 

Place salt instituted 
Fact that plaintiff has chosen a 
forum other than his residence does 
not prove that he is unworthy of be¬ 
lief or reflect on his credibility. 

Mo.—^Hungate v. Hudson, 185 S.W.2d 
646, 353 Mo. 944, 157 A.L.R. 598. 

27. Ind.—Elkhart v. Witman, 28 N. 
R 796, 122 Ind. 538. 
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though, where relevant and irrelevant matters are 
so blended in two affidavits as to render it neces¬ 
sary that both be read, the whole of the two may 
be offered in evidence.^^ A witness is not neces¬ 
sarily unworthy of credit because he may at one 
time or another have acted badly in matters not 
immediately germane to the suit,2® or where he 
acted without knowledge of the facts nor is a 
party discredited as a witness because, in an affidavit 
for a continuance because of the absence of a wit¬ 
ness, his statement as to what he believed such wit¬ 
ness would swear to differed from the testimony 
which such witness, when produced, gave.^i A fail¬ 
ure to assert fraud in a contract until suit was com¬ 
menced to enforce the contract has no,controlling 
weight on the credibility of the witness.32 Where, 
by a statute, a relative of a person killed is entitled 
to recover damages of the slayer, proof that the 
father of deceased had attempted by negotiation to 
obtain damages does not discredit him as a witness 
in a trial for homicide.^^ 

It is proper to be shown as bearing on the credi¬ 
bility of a witness that he has made an attempt at 
blackmail in connection with the case on trial, 
or that he sought to induce another to testify false- 
ly.35 Where one who has considerable property 
files a pauper affidavit, this circumstance is proper 
to be considered as affecting his credibility,^^ al¬ 
though when it is attempted to discredit a party by 
showing such circumstance he is entitled to show 
the truth of the affidavit.®^ a witness may be dis¬ 
credited by showing that the rules of his employ¬ 
er, for whom he testified, required him to preserve 
certain evidence which he has destroyed.^^ 


With reference to testimony. A witness may be 
discredited by his attempting to conceal the fact that 
he was a material witness,^^ but the mere fact that 
he took no active steps to disclose his knowledge 
at a prior hearing does not discredit him,^® and it 
has been held that a claim of privilege at a former 
hearing may not be shown to impeach a witness.^i 
The facts that a witness left court after his ex¬ 
amination, and that an attachment issued against 
him is returned '"not found,” do not raise the pre¬ 
sumption that he avoided further examination and 
thereby prejudice his credibility.^^ An attempt by a 
witness to extort money or other favor from the 
party against whom he testifies for giving testimony 
in favor of such party will thoroughly discredit 
him, and it is also competent to show, in order to 
discredit a witness, that on a former occasion he 
was willing to suppress, for a consideration, the 
testimony which he has given,^^ or that he had 
said he would testify for the side which paid him 

most money. 4 5 

The fact that the witness agreed with a party to 
give certain testimony goes to his credibility.^® It 
has been held that where a witness has a written 
agreement with the party in whose behalf he is giv¬ 
ing testimony, touching the subject matter in con¬ 
troversy, the witness should be required to produce 
such writing; and, on his refusal to do so, his testi¬ 
mony should be excluded.**^ A witness’ rejection of 
a proposal to make an experiment out of court to 
test the truth of his testimony cannot be shown to 
discredit him where it does not appear that he had 
reason to believe that the experiment would furnish 
a true test.^® In assumpsit on an account annexed. 


28. Ga.—Georgia R., etc., Co. v. Ly- 
brend, 27 S.E. 794, 99 Ga. 421. 

70 C.J. p 770 note 76. 

29 . La,—Conner v. Pozo, 88 So. 464, 
114 La. 562. 

30 . Tex.—^Moody v. Rowland, 102 S. 
W. 911, 46 Tex.Civ.App. 412. 

70 C.J. p 770 note 78. 

31. Ark.—Baker v. State, 107 S.W, 
983, 85 Ark. 300. 

32. Wash.—Shrader v. Slocum, 300 
P. 624, 163 Wash. 178. 

33. N.T.—People v. Austin, 1 Park 
Cp. 154, 2 Edni.Sel.Cas. 54. 

34 . Pa,—Commonwealth v. Bell, 4 
Pa.Supep. 187, 40 Wkly.N.C. 496. 

70 C.J. p 770 note 82. 

35. Del.—Hoyle v. Hoyle, 66 A.2d 
130, 31 Del.Ch. 64. 

mss.—^payne v. State, 37 So.2d 743, 
204 Miss. 455. 

Or.—State v. Moore, 176 P.2d 631, 
180 Or. 502. rehearing denied 177 
P.2d 418, 180 Or. 602, certiorari de¬ 


nied 68 S.Ct. 68, 332 U.S. 768, 93 
L.Ed. 349. 

Bilbexy 

Witness who has testified to ma¬ 
terial matters may be cross-exam¬ 
ined as to his attempt to bribe other 
witnesses, and it may be shown by 
other witnesses that he offered bribes 
to obtain false testimony. 

Cal.—^People v. Alcalde, 148 P.2d 627, 
24 C.2d 177, 

i36. Ga.—Leake v. J. R. King Dry 
Goods Co., 62 S.E. 729, 5 Ga.App. 
102 . 

37. Ga.—^Leake v. J. R. King Dry 
Goods Co., supra, 

38. Tex.—Galveston, etc., R. Co. v. 
Worth, 116 S.W. 366, 53 Tex.Civ. 
App. 851. 

39. Tex.—Rice v. State, 103 S.W. 
1166, 61 Tex,Cr, 265. 

40. Mich.—Spring v. Perkins, 120 
N.W. 807, 166 Mich, 327. 

70 C.J. p 770 note 88. 
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41. Mo.—^Mcusterson v. St Louis 
Transit Co., 98 S.W. 504, 103 S.W. 
48, 204 Mo. 607. 

70 C.J. p 771 note 89. 

42. Ill.—Couglin V. People, 18 Ill. 
266, 68 Am.D. 641. 

43. N.H.—Christie v. New England 
Telephone & Telegraph Co., 177 A. 
300, 87 N.H. 236. 

70 C.J. p 771 note 9L 

44. Minn.—Alward v. OaJses, 65 N. 
W. 270, 63 Minn. 190. 

70 C.J. p 771 note 92. 

45. N.H.—^Robinson v. Stahl, 67 A. 
577, 74 N.H. 310. 

46. N.Y.—^Moore v. Viele, 4 Wend. 
420. 

70 C.J. p 771 note 94. 

47. W.Va.—Schmertz v. Hammond, 
85 S.B. 945, 47 W.Va. 627. 

48. Ark.—^Pelker v. State, 16 S.W. 
663, 54 Ark. 489. 
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plaintiff’s refusal to show his books of account al¬ 
ready in court, after refreshing his recollection in 
testif 3 dng, by an alleged memorandum therefrom, 
was a proper fact for the jury in determining his 
credibility.**® The mere fact of private conversa¬ 
tions between the witnesses for one party®® or that 
an attorney at law, in preparing the case for trial, 
has talked with a witness, is not proper to be 
shown for the purpose of discrediting the witness 


but the substance of the conversation had before 
the trial between the witness and the attorney or 
others with relarion to the testimony to be gije" 
is a proper subject of inquiry and within the field 
of legitimate cross-examination.®* 

Inconsistent vnth testimony. A witness may be 
impeached as to credibility by showing conduct on 
his part inconsistent with his testimony.s* Where 


49 . Me.—^Davle v. Jones, 68 Me. 393. 

50. Tex.—^Barry v. State, 39 S.VT. 
692, 37 Tex.Cr. 302. 

51 . Ill.—West Chicago St. R. Co. v. 
Byrne, 85 Ill.App. 488. 

70 C.J. P 771 note 99. 

52. IlL—West Chicago St. R. Co. v. 
Byrne, supra. 

70 C.J. P 771 note 1. 

63. XJ.S.—Shurln v. U. S., C.C.A.N.C., 
164 F.2d 566, certiorari denied 68 
S.Ct. 608. 333 XJ.S. 837, 92 L.Ed. 
1121 , 

Cal.—Hatfield v. Levy Bros., 117 P. 
2d 841. 18 C.2d 798. 

Me.—OoxptLs Joxis cited in Mitchell 

V. Mitchell, 11 A.2d 898, 905, 186 
Me. 406. 

;^ass.—^Langan v. Pianowski, 29 N.B. 

2d 700. 307 Mass. 149. 

Mich.—Gilchrist v. Gilchrist, 52 N. 

W. 2d 631, 883 Mich. 275—City of 
Detroit v. Porath, 260 N.W. 114, 271 


senger*s Questioning of witnesses in¬ 
troduced by bus company as to 
whether they had settled with bus 
company for injuries received in same 
collision was properly admitted, not¬ 
withstanding Inadmissibility of com¬ 
promise settlements, to contradict 
their previous testimony that driver 
was not negligent, and as going to 
their credibility. 

Ark.—Missouri Pac. Transp. Co. v. 

Norwood, 90 S.W.2d 480, 192 Ark. 

170. 

(2) In action for injuries to pas¬ 
senger in automobile colliding with 
automobile driven by defendant at 
street intersection, court properly re-1 
fused to permit plaintiff to show, on 
cross-examination of defendant’s 
witness, who was riding with de¬ 
fendant at time of collision, that 
witness had made and settled a 
claim against defendant for injuries 
received therein, in absence of any 
inconsistency between offered proof 


ter vivos and assertion by legatee of 
claim thereto under will would not 
preclude legatee from claiming bond 
by virtue of gift, such circumstanc¬ 
es were proper for consideration as 
bearing on credibility of legatee's 
testimony as to gift of bond Inter 
vivos in proceeding on petition for 
order declaring bond to be property 
of estate. __ 

Mass.—Harding v. Studley, 200 N.E. 

916, 294 Masa 193. 

Znsnxance 

In action for negligence resulting 
in the destruction of plaintiff's mill, 
evidence that plaintiff carried only 
eight thousand dollars of fire Insur¬ 
ance on the mill and equipment was 
inadmissible either as evidence of the 
value of the premises or for the 
purpose of impeaching plaintiff who 
had testified that property was worth 
more fifty thousand dollars. 

>5*3.—^Davenport v. White Mountain 

Power Co.. 24 A.2d 274, 92 N.H. 20. 


Mich. 42. 

—Corpus Juris cited Ju Seavy v. 

I. X. Li. Laundry Co., 108 P.2d 853, 
856, 60 Nev. 324. 

N.J.—^Fielder v. Friedman, 12 A2d 
897, 124 N.J.Law 514. 

Oltl.—Evans v. Local Building & 
Loan Ass’n, S6 P.2d 895, 169 Okl. 
274. 

Cambron v. State, 193 P.2d 888, 
86 Okl.Cr. 437. 

Tex.—Schelb v. Sparenberg, CIvA.pp., 
Ill S.W.2d 824, affirmed 124 S.W.2d 
322. 183 Tex. 17. 

Vt.—State V. Tinker, 184 A, 698, 108 
213. 

'^ig.—V. Walton, 88 N.W.2d 
316, 253 Wls. 138. 

70 C.J. P 771 note 3. 

Impeachment by inconsistent or con¬ 
tradictory statements generally see 
infra § 573 et seQ. 

Cross-examination as to conduct in¬ 
consistent with testimony see in¬ 
fra § 485. 

Failure to disclose facts as grouna 
for Impeachment see infra § 560. 

limited admlssihUity 
Contrary and inconsistent conduct 

of witness is admissible only for 

Impeachment purposes. 

Qifi —Fva ns v. Local Building & 
Loan Ass’n. 86 P.2d 896, 169 Okl. 
274. 

Settlement of own c laim 

(1) In action by bus passenger for 

injuries sustained in collision, pas- 


and witness’ testimony. 

Minn.—Bosell v. Rannestad, 88 N.W. 

2d 40, 226 Minn. 418. 

Texifloatlon of complaint 

It is common knowledge that coun¬ 
sel often inserts in pleading m a x i- 
mum figures claimed for general 
damages in suit involving pain and 
suffering, which axe sometimes ex¬ 
travagant, and fact that client veri¬ 
fies complaint containing such fig¬ 
ures throws no substantial light on 
client’s veracity. ,4 

Cal.—^Boyes v. Evans, 68 P.2d 922, 14 
C.A.2d 472. 

Ability to walk 

Where plaintiff used a crutch in 
courtroom and testified that he could 
not walk without it in an attempt to 
induce Jury to believe that he was so 
crippled that he could not walk un¬ 
aided, admission of evidence, whi<m 
established beyond a reasonable 
doubt that within five minutes after 
plaintiff’s return home on the eve¬ 
ning of the day on which he had so 
testified he walked without a crutch 
seven blocks to a theater, 'was 
error as admission of evidence which 
mer^y Impeached plaintiff on an Im¬ 
material collateral matter. 

jlL—Kos ▼. Linden, 45 N.B.2d 106, 
316 IlLApp. 450. 

Claim of legacy and gift 
Although bequest of bond was not 
inconsistent with subsequent gift in- 
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Mother of child sealding support 
In suit by Infant against her fa¬ 
ther to require him to make provi¬ 
sion for her maintenance and support, 
on ground that she was his legiti¬ 
mate daughter, any inconsistent posi¬ 
tions taken by the Infant's mother 
in previous litlgaUon between the 
infant’s mother and father, could not 
operate as an "estoppel” against the 
infant, but only went to the credit of 
the mother as a witness for the in¬ 
fant. 

Va.—^McClaugherty v. McClaugherty, 
21 S.E,2d 761. 180 Va. 61. 

Ihdividiial or partner^p 
That witness, through cards, ad¬ 
vertising, and the like, carried on 
business in his own name, was held 
not to render weightless his testi¬ 
mony that in fact he was associated 
with a named partner, where such 
witness testified that he operated In 
his own name at such partner's re¬ 
quest 

Wyo.—^Dinkelspeel v. Lewis, 65 P.2d 
246, 60 Wyo. 380. 

Palixufe to list property for taxation 
In action for conversion of horses, 
admitting evidence, over plaintiff's 
objection, that plaintiff never listed 
horses for taxes, was not error, since 
evidence, although immaterial on 
question of dwnership, was material 



98 C.J.S, 


§ 464 WITNESSES 

a witness works industriously on one side of a 
cause, and then turns up on the other side, and be- 
trays the confidence reposed in him, he is not to 
be believed.®^ 

The credibility of a witness may be attacked by 
showing that he failed to speak or act when it 
would have been natural to do so if the facts were in 
accordance with his testimony.*® Thus the silence 
of a witness at a time when good faith required a 
disclosure of his knowledge of the facts to which 
he has testified may be shown,®* but, where there 
was no occasion for the witness to speak, such evi¬ 
dence is inadmissible.®'*^ It has been held that the 
refusal of accused to testify before the grand ju^ 
may be shown to impeach his credibility as a wit¬ 
ness,®* but it has also been held that the refusal of 
a witness to testify before the grand jury may not 
be shown by way of impeachment.®* 

Conduct not necessarily inconsistent with the 
testimony of the witness cannot be shown to <tis- 
credit him,*® and where a witness, who is not called 
as an expert, has testified to facts tending to show 
that a party to a contract was, at the time of mak¬ 
ing it, incompetent to contract by reason of mental 
imbecility, and his own opinion is not asked for or 
given in evidence, it is not competent to show, by 
way of contradiction of his testimony, tiiat he has 
done acts indicating that he considered such party 
to be of sound mind.*^ 


Obtaining evidence. While the method of procur¬ 
ing evidence may be considered by the triers ot 
facts in weighing it,** the fact that officers resorted 
to test or decoy letters** or marked money,** m or¬ 
der to obtain evidence, does not of itself operate to 


fhMT testimouv. 


Violation of rule as to sequestration of witnesses. 
The fact that the prosecutor has remained in the 
courtroom and heard the other testimony, after 
sequestration of the witnesses has been requested by 
defendant, may be considered by the jury in 
on the credibility of the prosecutor’s testimony. 

A witness may be examined as to his consultation 
with counsel at a time when he was excluded from 
the courtroom by court rule.** 

Failure to appear and defend. Failure of non¬ 
resident defendant, although present as a witness for 
a codefendant, to appear and defend, has been held 
not to be considered on the question of his credibility 
as a viritness.** 


Conduct in connection with prior trial. A witness 
may be discredited by showing that he was the active 
agent in procuring a person to negotiate with the 
judge on a former trial for a corrupt decision,** or 
that at a former trial he coached his witnesses, 
or attempted to do so, by signals indicating what an¬ 
swer he desired to be given,'^® or that during a 
former trial he improperly sought to influence an 
individual juror out of court,^^ or attempted to 


as aflectlna plaintiffs credlblUty In 
that by not listing the horses for tax¬ 
ation he made at least by Impllca- 
tion a statement tliat lie was not 
owner contrary to Ills testimony. 
Mont.—Smith v. Armstrong, 166 P.2d 
79S, 118 Mont. 290. 

54. Wash.—^Langley ▼. Peylln, 163 
P. 396, 95 Wash. 171, 4 A.LuR. 82. 

55. XJ.S.— Cintron Rivera v. Bull In¬ 
sular Line, C.CA.Puerto Rico, 164 | 
P 2 d. 88 . 

Cal.—^People v. Wilkes, 284 P.2d 481, 
44C.2d 679. 

Mass.—^Langan v. Pianowski, 29 N.B. 

2d 700, 307 Mass. 149. 

H’.J.—^Fielder v. Friedman, 12 A.2d 
897, 124 N.J.Law 514. 

Tex.—^Holder v. Martin, CivA.pp., 131 

S. W.2d 165. 

66 . Cal.—People v. Wilkes, 284 P.2d 
481, 44 C.2d 679. 

70 C.J. p 772 note 4. 

57 . Ala.—^Vaughn v. State, 84 So. 
879, 17 Ala.App. 383. 

Iowa.— Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228. 

58. U.S.—XJ. S. V. Mortimer, C.C.A2T. 

T. , 118 F. 2 d 266, certiorari denied 
Mortimer v. TJ. S., 62 S.Ct. 68 , 814 
TT.S. 616, 86 L.Ed. 496. 


Befusal to submit to questioning by 
district attorney 

In prosecution for gfrand theft 
based on obtaining warehouse re¬ 
ceipts for whisky by artifice, where 
Jurors might properly have reasoned 
that, if defendant believed at time 
of investigation by officers of de¬ 
fendant's acquisition of the receipts 
that he had merely engaged in civil 
transactions with complainants, he 
would have said so to anyone, per¬ 
mitting testimony with respect to 
defendant’s refusal to be interviewed j 
by district attorney as evidence for 
impeachment purposes was proper. 
Cal.—^People v. Jones, 143 P.2d 726, 
61 CJL2d 608, appeal dismissed 66 
S.Ct, 39, 823 XJ.S. 666 , 89 L.Ed. 641. 

59 . Ill.—^People v. Boulahanis, 68 N. 
B. 2 d 467, 394 Ill. 256. 

60. Tex.—Texas & N. O. Ry. Co. v. 
Tiner, Civ^App., 262 S.W.2d 769, re¬ 
fused no reversible error. 

70 C.J. P 772 note 7. 

61. Mass.—^Hubbell v. Bissell, 2 Al¬ 
len 196. 

62. Ind.—^Niswonger v. State, 102 
N.B. 186, 179 Ind. 668 , 46 L.R.A., 
N.S., 1. 

70 C.J. P 772 note 10. 
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Character as spy or informer as af¬ 
fecting credibility of witness see 
infra § 613. 

63. XJ.S.—^U. S. V. Slenker, D.CVa., 
32 F. 691. 

64. Mass.—Commonwealth v. Leach, 
141 N.E. 301, 246 Mass. 464. 

70 C.J. p 772 note 12 . 

05 , Ga.— Hudgins v. State, 79 S.E. 
367, 13 Ga.App. 489. 

66 . N.T.—Capitol Cab Corp. v. An¬ 
derson, 85 N.T.S.2d 767, 194 Misc. 
21, affirmed 100 N.Y.S.2d 39, 197 
Misc. 1035. 

67. Wash.—Calhoun, Denny & Ew¬ 
ing v. Whitcomb, 156 P. 759, 90 
Wash. 128, reheard 164 P. 61, 96 
Wash. 700. 

68 . Mont—^Pinlen v. Heinze, 80 P. 
918, 32 Mont 354. 

Cross-examination as to failure to 
testify at former trial see infra S 
486. 

09 , vt—Cummings v. Connecticut 
General Life Ins. Co., 148 A. 484, 
102 Vt 361. 

70 , vt.—Cummings v. Connecticut 
General Life Ins. Co., supra. 

71. Iowa.—State v. Friend, 230 N. 
W. 426, 210 Iowa 980. 



98 C.J.S. 


WITNESSES §§ 464-465 


bribe a juror.'^^ Xhe fact that a witness admits per¬ 
jury on a former trial affects his credibility,al¬ 
though it does not require the rejection of his in¬ 
trinsically probable and corroborated testimonyJ^ 
On the second trial of a defendant for a criminal 
offense it was not error to permit him to be asked on 
cross-examination, when testifying in his own be¬ 
half, if he did not feign insanity in the presence of 
the court and jury on his first trial, in which he 
interposed insanity as a defense, or, on his denial, 
to admit the testimony of other witnesses as to his 
demeanor on the trial in and out of court as affect¬ 
ing his credibility as a witnessJ^ The fact that 
witnesses on a second trial contradicted testimony 
which on the first trial they did not dispute was not 
ground for rejecting the \vitnesses’ testimony 

Fraud or dishonesty, A witness may be discredit¬ 
ed by showing that he has been guilty of fraud in 
connection with the subject matter of his testi¬ 
mony;*^^ and a party who takes the stand may be 
discredited by showing that he acted dishonestly in 
a transaction similar to that involved in the suitJ® 
The admission of a witness that he wrote letters to 
creditors of an insolvent, making untrue statements, 
for the purpose of deceiving them, lessens the 
credibility of his testimony.^^ In an action against 
an executor for services rendered to decedent testi¬ 
mony of the executor that plaintiff offered to pay 
him if he would allow the claim is admissible as 
impeaching plaintifFs testimony in support of his 
claim.S0 

Endeavor to compromise. A party to an action 
is not discredited as a witness therein, by reason 
of his having attempted to compromise the action 
or the claim involved therein,®^ It has been both 
affirmed82 and denied^s that a prosecuting witness 


may be discredited by showing that he endeavored to 
compromise the prosecution, by offering to fail to 
appear if a certain sum of money were paid him. 
Where the attempt to settle the prosecution is made 
by a person other than the witness, and without 
such witness* knowledge or authorization, it cannot 
be shown to discredit the witness.24 

Sustaining witness. Where a witness has been 
attacked by evidence imputing to him fraudulent 
conduct in a certain transaction, such attack may 
be refuted by the introduction of testimony tending 
to show the good faith of his conduct in the trans¬ 
action, *5 and the witness should be permitted to 
testify in explanation of previous conduct sought to 
be shown for the purpose of discrediting him.*® 
Thus, where facts which tend to discredit the wit¬ 
ness, who is a party to the suit, as relating to cer¬ 
tain acts or conduct on his part with respect to 
the suit, are brought out on cross-examination, he 
should be permitted on redirect examination to ex¬ 
plain what induced or made necessary such acts 
or conduct on his part, and thus show if he can 
that such acts or conduct are consistent with the 
truthfulness of his present statements.^? Where a 
witness in a robbery case, who claims to have iden¬ 
tified defendants at the time of the robbery, is 
shown to have failed to point them out or identify 
them when he had an opportunity to do so, it is 
permissible to explain his conduct by showing that 
he was afraid of his personal safety if he should 
accuse defendants of the crime.®® 

I 465. -Matters with Reference to Oath 

The understanding of the witness as to the nature of 
the oath may be considered In determining his credibility. 

The understanding or lack of tmderstanding as to 
the nature of an oath may be considered in deter- 


Pa.—Beck v. Hood, 39 A. 842, 185 
Pa. 32. 

72. Mo.—^Pennington v. Kansas City 
Kys. Co., 213 S.W. 137, 201 Mo.App. 
483. 

73. N.H.—Trafton v. Osgood, 65 A. 
397, 74 N.H. 98. 

Effect of perjury as discrediting 
witness generally see infra § 469. 

74. Or.—^Traver v. Naylor, 268 P. 
75, 126 Or. 198. 

75. tJ.S.—Waller v. IT. S., Ark., 179 
P. 810, 103 C.C.A. 802, 31 KKA, 
N.S., 118. 

76b Utah—^Mendelson v. Roland, 266 
P. 644, 69 Utah 607. 

77, U.S.—^Metropolitan Cas. Ins. Co. 
of N. Y. V. Richardson, D.C.H1., 
81 P.Supp. 310. 

Ark.—^Forrest City Grocer Co. v. Cat- 
Un. 97 S.W.2d 910, 193 Ark. 148. 


Cal.—John Hancock Mut. Life Ins. 
Co. V, Markowitz, 144 P.2d 899, 62 
C.A.2d 388. 

Mo.—Fleming v. Anderson, 232 S.W. 
718. 

N.H.—^Hall V, Merrimack Mut. Fire 
Ins. Co„ 13 A.2d 157, 91 N.H. 6. 

N.C.—^Yadkin Valley Motor Co. v. 
Home Ins. Co. of New York, 16 S. 
B.2d 847, 220 N.C. 168. 

70 aj. p 773 note 26. 

78. Pa.—Fairfield Packing Co. v. 
Southern Mut. P. Ins. Co., 44 A. 
317, 193 Pa. 184. 

I 70 C.J. p 773 note 26. 

79. Ark.—^Brewer v. Johnson, 112 
S.W. 364, 87 Ark. 641. 

80. Conn.—Sayles v. FitzGerald, 44 
A. 733, 72 Conn. 391. 

8X- Vt.—^Neal v. Thornton, 31 A 296, 
67 Vt. 221. 


Cross-examination as to offer of set¬ 
tlement see infra § 485. 

88. Tex.—Whaley v. State, 46 S.W. 

2d 996, 120 Tex.Cr. 517. 

70 C.J. p 773 note 31. 

83. N.H.—State v. Gates, 17 N.H. 
373. 

Wash.—State v. Serfling, 230 P. 847, 
131 Wash, 605. 

84. Tex.—Coleman v. State, 235 S. 
W. 898, 90 Tex-Cr. 297. 

70 C.J. p 774 note 33. 

85. Va.—^Murray v. Moore, 62 S.B. 
881, 104 Va. 707. 

86. Ga.—Sasser v. State, 59 S.E. 
255, 129 Ga. 541. 

70 C.J. P 774 note 88. 

87- Tex.—Comer v. Thornton, 86 S. 
W. 19, 38 Tex.CivApp. 287. 

88. Tex.—^Thompson v. State, 34 S. 
W. 629, 35 Tex.Cr. 611. 
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mining the credibility of a witness.^® Where a wit- § 466. — Appearance, Demeanor, and 
ness has taken the usual oath, he cannot be asked, Manner of Testifying 

for the purpose of discrediting him, if he con- appearance and demeanor of a witness are prop- 

siders any other form of oath more binding.^® er factors to be considered in determining his credibility. 

Refusal to swear to tell whole truth. Where a In determining the credibility of a witness it is 
witness refuses to swear that he will tell the whole proper to consider his appearance,®- general bear- 
truth, his testimony should be rejected.®^ ing,®® conduct on the stand,®'i demeanor, manner 


89. Ga.—^Frasier v. State, 85 S.E. 
124. 143 Ga. 322. 

90. Iowa.—State v. Browning, 183 
N.W. 330, 153 Iowa 37. 

91. Pa.—Ginther v. Ginther, 15 Pa. 
Co. 130. 

92. U.S.—Dyer v, MacDougall, C.A. 
N.Y., 201 P.2d 265—Seeman v. U. 

S. , C.C.A.Tex., 96 F.2d 732, certio¬ 
rari denied 69 S.Ct. 80, 305 U.S. 
620, 83 I<.Bd. 396. 

Le Baron v. Kern County Farm 
Labor Union, D.C.Cal., 80 F.Supp. 
151. 

Ga.—^W’illiams v. Paul F. Beich Co., 
40 S.E.2d 92, 74 Ga.App. 429. 

Ill.—Graves v. Spann, 97 N.B.2d 676, 
342 I11.APP. 713. 

Ky.—In re Hargis, 190 S.W.2d 333, 
301 Ky. 276. 

La.—^Norman v. State, App., 69 So. 2d 
120, reversed on other grounds 80 
So.2d 858, 227 La. 904. 

Mont.—Walker v. Mink, 158 P.2d 630, 
117 Mont. 351. 

N.J.—Rains v. Rains, 12 A.2d 837, 127 
N.J.Eq. 328. 

—^Miller v. Discount Factors, 
Inc., 162 N,T.S.2d 273, 1 N.Y.2d 275, 
135 N.E.2d 33. 

In re Nowakowski’s Estate, 133 
N.Y.S.2d 842, 284 App.Div. 655, re¬ 
heard 149 N.T.S.2d 489, 1 A.D.2d 
250, affirmed 162 N.T.S.2d 19, 2 N. 

T. 2d 618, 142 N.E.2d 198. 

Pa.—Corpus Juris quoted in In re 
Gaston’s Estate, 62 A.2d 904, 908, 
361 Pa. 105—Corpus Juris quoted 
in Klrshon v, Friedman, 36 A.2d 
647, 652, 349 Pa. 171. 

Corpus OParis cited in Smith v. 
Smith. 43 A.2d 371, 372, 167 Pa. 
Super. 682. 

Utah.—Glttens v. Lundberg, 284 P. 

2d 1115, 3 Utah 2d 392. ! 

70 C.J. p 775 note 46. 

Cross-examination as to candor and 
sincerity see infra § 485. 

Integral part of testimony 
Appearance and demeanor of wit¬ 
nesses are an Integral part of their 
testimony. 

NT.J.—^Rains ▼. Rains, 12 A.2d 857, 
127 N.J.E<1. 328. 

Tout^stone of oredibillty 

Opportunity to observe demeanor 
appearance of witnesses in many 
instances becomes the very touch¬ 
stone of credibility. 

Pa.—Connor v. Connor, 77 A.2d 697, 
168 Pa.Super. 339. 


STazl 

prosecution for treason in giv¬ 
ing aid and comfort to an enemy, the 
alleged fact that the enemy came to 
witness stand dressed in full uni¬ 
form of an officer of German army 
and gave Nazi salute did not require, 
in the reasonable exercise of court’s 
discretion, the witness's disqualifica¬ 
tion and rejection altogether, but 
such alleged facts were relevant in 
determining weight and credibility to 
be given to his testimony by jury. 
U.S.—Stephan v. U, S., C.C.A.Mich., 
133 P.2d 87. certiorari denied 63 
S.Ct. 858, 318 U.S. 781, 87 L.Ed. 
1148, rehearing denied 63 S.Ct. 
1172, 819 U.S. 783, 87 L.Ed. 1727. 

93. Pa.—Corpus Juris quoted in In 

re Gaston’s Estate, 62 A2d 904, 
908, 361 Pa. 105—Corpus Juris 

quoted in Kirshon v. Friedman, | 
36 A.2d 647, 652. 349 Pa. 171. 

70 C.J. p 775 note 46. 

94 . U.S.—^Lewis v. Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 
95, certiorari denied Lewis v, U. S. 
ex rel. and for Use of Tennessee 
Valley Authority, 60 S.Ct. 889, 309 
U.S. 688, 84 L.Ed. 1030. 

Pa.—Corpus Juris quoted in In re 
Gaston’s Estate, 62 A.2d 904, 908, 
361 Pa. 105—Corpus Juris quoted 
in Kirshon v. Friedman, 36 A2d 
647, 662, 349 Pa. 171. 

J. J. Pocock, Inc. to Use of Gen¬ 
eral Motors Acceptance Corp. v. 
Levy, 196 A. 869, 130 Pa.Super. 94. 
70 C.J. p 775 note 47, 

95. U.S.—^Dyer v. MacDougall, C.A. 
N.Y., 201 P.2d 265—Stephan v. U. 
S., C.C.A.Mich., 133 F.2d 87, re¬ 
hearing denied 63 S.Ct. 1172, 319 
U.S, 783, 87 L.Ed. 1727. 

U. S. V. Foster, D.C.N.Y., 9 F.R.D. 
367. 

Ala.—^Hosey v. Meadows, 194 So. 861, 
29 Ala.App. 244. 

Ga.—Williams v. Paul F. Beich Co., 
40 S.B.2d 92, 74 Ga.App. 429. 

Ill. —^Brown v. City of Streator, 59 N. 

B.2d 338, 324 IlLApp. 659. 

Ind.—^McKee v. Mutual Life Ins. Co. 
of New York, 61 N.E.2d 474, 222 
Ind. 10, 

[ Pohlman v. Perry, 103 N.B.2d 
911, 122 Ind.App. 222—Haynes v. 
Brown, 88 N.E.2d 795, 120 Ind.App. 
184—Goldberg v. Britton, 84 N.E.2d 
20. 119 Ind.App. 90—Sevald v. Chi¬ 
cago & Calumet Dist. Transit Co., 

' 82 N.E.2d 270, 119 Ind.App. 33, re- 
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hearing denied 83 N.E.2d 52, 119 
Ind.App. 33. 

Mich.—Horetski v. American Sand¬ 
blast Co., 65 N.W.2d 702, 340 Mich. 
323 

Mont.—Walker v. Mink, 158 P.2d 630, 
117 Mont 351. 

N.J.—^Ralns v. Rains, 12 A.2d 857, 
127 N.J.Eq. 328. 

N.Y.—In re Nowakowski’s Estate, 
133 N.Y.S.2d 842, 284 App.Div. 655, 
reheard 149 N.Y.S.2d 489, 1 A.D.2d 
250, affirmed 162 N.Y.S.2d 19, 2 N. 
Y.2d 618, 142 N.E.2d 198. 

Solomon v. Solomon, 75 N.Y.S.2d 
225, 191 Mlsc. 80—^Lorenzo v. Lor¬ 
enzo, 50 N.Y.S.2d 191, 183 Misc. 
46. 

Panarella v. Panarella, 134 N.Y. 
S.2d 440—^Negri v. Negri, 51 N.Y.S. 
2d 704—^Anonymous v. Anonymous, 
22 N.T.S.2d 432. 

Pa. —Corpus Juris quoted in In re 
Gaston’s Estate, 62 A.2d 904, 908, 
361 Pa. 105— Corpus Juris quoted 
in Kirshon v. Friedman, 36 A.2d 
647, 652, 349 Pa. 171. 

Tenn.—State v. Harr, 143 S.W.2d 893, 
24 Tenn.App. 298. 

Tex.—Sinclair v. Brownlee, CIv.App., 
800 S.W.2d 103—^^tna Ins. Co. v. 
English, Civ.App., 204 S.W.2d 850. 
Utah.—Glttens v. Lundberg, 284 P.2d 
1115, 3 Utah 2d 392—Chapman v. 
Troy Laundry Co., 47 P.2d 1054, 87 
Utah 15. 

Va.—^Bell V. Kenny, 23 S.E.2d 781, 
181 Va. 24. 

Wash.—In re Gallinger’s Estate, 199 
P.2d 575, 31 Wash.2d 823—Hen- 
riod V. Henriod, 89 P.2d 222, 198 
Wash. 519. 

70 C.J. P 775 note 48. 

Xaferenoes may be drawn from the 
demeanor of witnesses and their 
manner of testifying. 

Cal.—^Berger v. Steiner, 164 P.2d 659, 
72 C.A.2d 208, 

Conn.—Christie v. Eager, 26 A.2d 352, 
129 Conn. 62—State v. McLaughlin, 
10 A.2d 758, 126 Conn. 257. 

limited couslderaidon 

Right of the trier of the facts to 
take into account Its observation of 
the demeanor of witnesses Is limited 
to the observation of such genuine 
and spontaneous reactions by them 
In the courtroom as bear on the cred¬ 
ibility to be accorded to their tes¬ 
timony given under oath. 

Conn.—Kovacs v. Szentes, 33 A.2d 
124, 130 Conn. 229—Christie v. 

I Eager, 26 A.2d 352, 129 Conn. 62. 
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of testifying,such as the candor or frankness®"^ 
or evasiveness®® of his testimony, or the clearness 
of his statements,®® and even the intonation of his 
voice.i 

The positiveness of the witness,® as well as his 
uncertainty as to the facts as to which testimony 


is given, may be considered;® but the mere fact 
that a witness hesitates and reflects before answer¬ 
ing a question should not be taken to indicate that 
his ansurer is untrue in the absence of any evidence 
to contradict him;^ testimony has probative force 
even though the witness does not speak with such 
certainty as to exclude all doubt in his mind.® 


In evidence 

Carriage, behavior, bearing, man¬ 
ner, and appearance of a witness, in 
short, his “demeanor," Is part of the 
evidence. 

U.S.—Gamble-Skogmo, Inc. v. Feder¬ 
al Trade Commission, C.A.8, 211 F. 
2d 106—^Dyer v. MacPougaJl, C.A. 
N.T., 201 F.2d 266—^Broadcast Mu¬ 
sic V. Havana Madrid Hestaurant 
Corp., aA.N.T., 176 F.2d 77. 

The William J. Riddle, D.C.N.Y., 
102 F.Supp. 884, affirmed, C.A., IT. 
S. V. U. S. Lines Co., 200 F.2d 608. 

Snbfftaace of testimony 
Juries and trial courts may proper¬ 
ly give more weight to the demeanor 
of witnesses than to the substance of 
their statements. 

Ind.—^Indianapolis Rys. v. Williams, 
69 N.E.2d 686, 116 Ind.App. 383— 
Lowman v. Lowman, 33 N.B.2d 780, 
109 Ind.App. 163. 

IflCedloal audstlon 

Rule that trial court may deter¬ 
mine credibility of witness exclusive¬ 
ly from his or her demeanor on wit¬ 
ness stand does not apply to medical 
question of nervousness; nervous-1 
ness, unlike credibility, falls in realm | 
of expert testimony. 

Wash.—Johnson v. Johnson, 308 P. 
2d 967. 

96. U.S.—Stephan v. U. S., C,C.A 
Mich., 133 F.2d 87, certiorari denied 
68 S.Ct. 858, 318 U.S. 781, 87 L.Ed. 
1148, rehearing denied 63 S.Ct. 
1172, 319 U.S. 783, 87 L.Ed. 1727 
—Lewis V. Tennessee Valley Au¬ 
thority, C.CJLTenn., 108 F.2d 96, 
certiorari denied Lewis v. U. S. 
ex rel. and for Use of Tennessee 
Valley Authority, 60 S.Ct. 889, 309 
U.S. 688, 84 L.Ed. 1030. 

Le Baron v. Kern County Farm 
Labor Union, D.CCaL, 80 F.Supp. 
161. 

Cal.—Nichols V. Mitchell, 197 P.2d 
660, 32 C.2d 698—^Huth v. Katz, 184 
P.2d 621, 30 C.2d 605—Tingey v. B. 
F. Houghton & Co., 179 P.2d 807, 
SO C.2d 97—^Hamilton v. Abadjian, 
179 P.2d 804, 30 C.2d 49—^Hicks v. 
Reis, 134 P.2d 788, 21 C.2d 664. 

McMUlen v. Southern Pac. Co., 
App., 303 P.2d 788—In re Tillman’s 
Estate, 288 P.2d 892, 136 C.A.2d 
318 —^Rolinson v. Rolinson, 282 P. 
2d 98, 132 C.A.2d 387 —Ortzman v. 
Van Der Waal, 249^ P.2d 846, 114 
aA.2d 167, hearing denied 262 P. 
2d 7, 114 CJL2d 167—Odenthal v. 
Lee, 248 P.2d 937, 118 C.A.2d 666— 
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Giannini v. Bank of America, 226 
P.2d 712, 101 C.A.2d 805—Barthorpe 

V. Brown, 223 P.2d 884, 100 C.A.2d 
474—Solomon v. Phillips, 206 P.2d 
50, 92 C.A.2d 1—Burns v. Radoi- 
efeh, 176 P.2d 77. 77 C.A.2d 697— 
Shapiro v. Equitable Life Assur. 
Soc. of U. S., 172 P.2d 725, 76 C.A. 

2d 75. 

Ky.—Shatz v. American Sur. Co. of 
N. T., 295 S.W.2d 809. 

Me.—^Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A.2d 
238 

Mich.—Krisher v. Duff, 50 N.W.2d 
332, 331 Mich. 699. 

Mo.—^Beckemeier v. Baessler, 270 S. 

W. 2d 782. 

Mont.—Walker v. Mink, 158 P.2d 630, 
117 Mont 351—Sanger v. Huguen- 
el, 211 P. 349, 65 Mont 236. 

—Corpus Juris quoted in In re 
Gaston’s Estate. 62 A.2d 904, 908.1 
[ 361 Pa. 106—CSorpus Juris quoted 

in Kirshon v. Friedman, 36 A.2d j 
647, 652, 349 Pa. 171. 

J, J. Pocock, Inc., to Use of Gen¬ 
eral Motors Acceptance Corp., v. 
Levy, 196 A. 869, 130 Pa.Super. 94. 
Tex.—^^tna Ins. Co. v. English, Civ. 
App., 204 S.W.2d 850—Panhandle 
& S. P. By. Co. V. Wilson, Civ. 
App., 135 S.W.2d 1062. 

70 C.J. p 775 note 49. 

97 , Pa.— Corpus Juris quoted in In 

re Gaston’s Estate, 62 A.2d 904, 
908, 361 Pa. 106— Corpus Juris 

quoted in Kirshon v. Friedman, 36 
A.2d 647, 662, 349 Pa. 171. 

Utah.—Gittens v. Lundberg, 284 P.2d 
1115, 3 Utah 2d 392. 

Wash.—In re Gallinger’s Estate, 199 
P.2d 675, 81 Wash.2d 823. 

70 C.J. p 776 note 50. 

98. U.S.—Gadmoski v. Pitney, D.C. 
Pa., 59 F.Supp. 641. 

Cal.—Shapiro v. Equitable Life As¬ 
sur. Soc. of U. S., 172 P.2d 725, 76 
C.A.2d 76. 

Ky._Shatz v. American Sur. Co. of 

N. T., 295 S.W.2d 809. 

Utah.—Gittens v. Lundberg, 284 P.2d | 
1115, 8 Utah 2d 392. 

Bireot and oxoss-ezaminatlon 

Trier of facts In weighing testimo¬ 
ny of particular witness had right 
to consider manner in which he tes¬ 
tified, and fact that on direct exam¬ 
ination his memory was clear and his 
answers positive while on cross-ex¬ 
amination concerning same matters 
he frequently answered that be did 
not remember. 


Cal.—Shapiro v. Equitable Life As¬ 
sur. Soc. of U. S.. 172 P.2d 725, 76 
C.A.2d 75. 

Party as witness 

Where plaintiff relies entirely on 
his own testimony for proof of ad¬ 
verse possession, his evidence, if eva¬ 
sive, uncertain, or contradictory, 
must be construed most strongly 
against him , and if, when thus con¬ 
strued, it is insufficient to entitle 
him to recover, a verdict against him 
is demanded. 

Ga.—Castile v. Burton, 38 S.E.2d 919, 
200 Ga. 877. 

99. Pa.—Corpus Juris quoted in In 
re Gaston’s Estate, 62 A.2d 904, 
908, 361 Pa. 105—Corpus Juris 

quoted in Kirshon v. Friedman, 36 
A.2d 647, 652, 349 Pa. 171. 

70 C.J. p 776 note 51. 

L Pa.—Corpus Juris quoted in In re 
Gaston’s Estate, 62 A.2d 904, 908, 
361 Pa. 105—Corpus Juris quoted 
in Kirshon v. Friedman, 36 A.2d 
647, 652, 349 Pa 171. 

Philippine.—U. S. v. Bacir, 26 Phil¬ 
ippine 503. 

2. U.S.—Petition of Diamond Coal & 

Coke Co., D.C.Pa, 297 F. 242, af¬ 
firmed, C.C.A., 297 P. 238, 246, cer¬ 
tiorari denied 44 S.Ct. 638, 265 U. 
S. 595, 68 L.Ed. 1197. 

Pa.—Corpus Juris quoted in In re 
Gaston’s Estate, 63 A.2d 904, 908, 
361 Pa 105. 

Xj.s.—Great Am. Indem. Co. of 
N. Y. V. Garrison, D.C.Wash„ 76 
F.Supp. 811. 

Pa.— Corpus Juris quoted in In re 
Gaston’s Estate, 62 A.2d 904, 908, 
361 Pa 105. 

70 C.J. P 776 note 54. 

di Iowa—State v. Brown, 182 N.W. 

823, 191 Iowa 608. 

70 C.J. p 776 note 55. 

Sesitanoy 

Sometimes the very fact that wit¬ 
ness hesitates to be positive Indi¬ 
cates trustworthiness In testimony 
he does give, and such testimony, 
when complemented by surrounding 
circumstances, may actually be more 
reliable than more positive identifica¬ 
tion without such support. 

Utah.—State v. Sullivan, 807 P.2d 
212, 6 Utah 2d 110. 

5. Ala—^Trailer v- State, 63 So. 87, 
8 AlaApp. 217. 

Tex.—Gurley v. Pilgrim Oil Co., Com. 
App., 286 S. W. 288. 
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§§ 46ft-467 WITNESSES 

The fact that a witness is dumb, although not 
deaf, and cannot explain any proposition but only 
assent or dissent by signs in answer to a direct 
question is a circumstance to be weighed by the 
jury as affecting the credit to be accorded to his 
testimony.® WTiere a witness manifestly becomes 
so wearied by the strain of examination that his an¬ 
swers, theretofore clear and responsive, become in¬ 
coherent and confused, it is proper for the jury to 
consider such fact in determining the credibility of 
the later responses.*^ 

Effect of prompting and coaching. The fact that 
a witness was prompted while on the stand goes to 
credibility,® and the particular question as to which 
he was prompted is immaterial.® The fact that a 
witness admits that he was told the kind of testi¬ 
mony he "was expected to give affects his credibili¬ 
ty,but it cannot be successfully urged that wit¬ 
nesses were coached where testimony was not in 
perfect accord as to details.^i 

I 457. - Fabrication or Suppression of 

Evidence 

Fabrication or suppression of, or an attempt to fabri¬ 
cate or suppress, evidence may be shown to impeach the 
credibility of a witness. 

Fabrication or suppression of, or an attempt to 
fabricate or suppress, evidence by a witness may be 
shown as reflecting on his credibility,provided the 
evidence to prove such fact is competent.^® 

The refusal of a witness to answer questions must 
be considered in determining his credibility unless 
the court has ruled that his refusal is legally justi¬ 
fied.^^ Where, on cross-examination, a witness re¬ 
fuses to answer material questions which an honest 
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fair-minded witness would not have declined to 
answer,^® or where he declines, on the ground that 
his answers would tend to criminate him, to answer 
pertinent questions designated to show the extent of 
his knowledge on the subject and also, perhaps, to 
test the sincerity or accuracy of his testimony,^® 
he is not a credible witness. 

Refusal to produce written evidence. The refusal 
of a witness to produce written evidence may be 
considered as bearing on his credibility.^*^ 

Failure to call or discover important witness. 
While the mere fact that a party does not choose to 
call a witness cannot be considered as affecting his 
credibility,1® in determining the credibility of a 
witness the triers of fact have a right to consider the 
lack of corroboration wherever the witness could 
have been corroborated.^® The fact that a person 
whose testimony in an equity suit would be of 
importance to one of the parties fails to testify will 
not discredit the other witnesses of such party, al¬ 
though it may furnish ground for suspicion and ad¬ 
verse comment;®® and, in a criminal case, a wit¬ 
ness offered to prove an alibi for defendant can¬ 
not be discredited by evidence on behalf of the prose¬ 
cution that diligent efforts had been made in its 
behalf to discover all the witnesses in the case and 
such witness had not been discovered, the inference 
intended to be drawn being that therefore his evi¬ 
dence is manufactured.®^ 

Subornation of perjury. If there is reason to 
suppose that the perjury or prevarication of one 
witness is the result of subornation, this affords a 
reasonable ground in a doubtful case for suspecting 
the testimony of other witnesses adduced by the 
same party,®® and an attempt by one witness to 


6. Vt—Quinn v. Halbert, 65 Vt. 224. 
7- N.H.—Piper v. Boston & M. R. 
Co., 72 A. 1024, 75 N.H. 228. 

8. Ark.—^Boyd v. Boyd, 184 S.W. 
838. 123 Ark. 134. 

OoiLVeETsatLon with oounsel during' re- 
oess 

Where witness while still on the 
stand conversed during recess with 
counsel by whom he was called, 
counsel for adverse party was enti¬ 
tled on cross-examination to inquire 
whether conversation concerned the 
case or any phase of it, but witness 
was not required to state what the 
conversation was about. 

Md.—Shedlock v. Marshall, 46 A.2d 
349. 186 Md. 218. 

9. Iowa.—^Heath v. Hagan, 113 N.W. 
342,135 Iowa 495. 

10. Ky.—Ambrose v. Reece, 216 S. 
W. 341, 186 Ky. 171. 

11. Ky.—Conard v. Commonwealth, 
282 S.W. 1082, 214 Ky. 187. 


12. U.S.—Chase v. Hammond Lum¬ 
ber Co., C.C.A.Or.. 79 P.2d 716. 

Mo,—State v. Burkhart, 242 S.W.2d 

12 . 

N.T.—^People v. Russell, 194 N.E. 65, 
266 N.T. 147. 

70 C.J, p 776 note 66. 

Pabricated docnmmit 

Evidence showed that a letter re¬ 
ceived in evidence was a fabrication, 
and the testimony of witnesses who 
introduced letter and testified con¬ 
cerning it was required to be disre¬ 
garded except where it was cor- 
i roborated by other credible evidence 
or by facts and circumstances in evi¬ 
dence. 

IlL—Almar Forming Mach. Co. v. F. 
& W. Metal Forming Machinery 
Co., 31 N,B.2d 415, 308 Hl.App. 161. 

13. Pa.—^Wingrove v. Central Penn¬ 
sylvania Traction Co., 85 A. 860, 
237 Pa. 649. 

70 C. J. p 776 note 67. 
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14. U.S.—U. S. V. Poster, D.C.Nr.Y., 9 
P.R.I>. 367. 

15. Or.—Lane v. First Nat. Bank, 
281 P. 172, 283 P. 17, 131 Or. 360. 

16. Ga—^McElhannon v. State, 26 S. 
E. 601, 99 Ga 672. 

17. Ohio.—Prudential Ins. Co. v. 
Shively, 34 Ohio Cir.Ct. 367. 

18. Wash.—^Luther v. West Side 
Telephone Co., 236 P. 783, 134 
Wash. 410. 

70 C.J. p 777 note 72. 

19. N.J.—State V. Codington, 78 A. 
743, 80 N.J.Law 493, affirmed 85 A. 
1135, 82 N.J.Law 728. 

70 C.J. p 777 note 73. 
i 120. D.C.—^McDaniel v. Parish, 4 App. 

I D.C. 213. 

21. Tex.—Coker v. State, 31 S.W. 
655, 36 Tex.Cr. 67. 

22. TT.S.—Wellman v. Blood, C.C.D. 
C., 29 F.Cas.No.17,385, MacArthur 
PatCas. 432. 
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WITNESSES §§ 467-468 


suborn the testimony of other witnesses affects the 
credit of the witness guilty of such attempt^® 

Collusion between witnesses. The fact that cer¬ 
tain witnesses had conspired to give perjured testi¬ 
mony may be shown as bearing on the credibility of 
such witnesses.24 If two witnesses testify in full 
accord touching matters in respect of which the 
mind is little liable to mistake, the close agreement 
gives no ground for inferring collusion,^® but if, 
on the other hand, there is meticulous identity in 
details and circiunstances, which, owing to frailties 
of mind and memory, commonly give rise to rea¬ 
sonable discrepancies in testimony, there may be rea¬ 
sonable ground for the inference of collusive fabri- 
cation.2® So, where on a prior hearing there are 
material discrepancies in the testimony of different 
witnesses, the fact that the testimony of such wit¬ 
nesses at a subsequent hearing is in accord may cast 
doubt on the veracity of the witnesses.27 

§ 468 . -Nature and Character of Testi- 

noiony 

The nature and character of his testimony Is to be 
considered in determining the credibility of a witness. 

The character and nature of his testimony is to 


be considered in determining the credibility of the 
witness.28 Although the fact that the testimony of 
a witness is of great importance to the party by 
whom he is called is not a sufficient reason for dis¬ 
crediting him,where a criminal prosecution stands 
or falls on the testimony of one witness, the wit¬ 
ness’ credibility is subject to close scrutiny.^® 
Where there is irreconcilable conflict in the testi¬ 
mony of two w’itnesses, regard should be had, in 
determining vrhich to credit, to the nature of the 
facts deposed to as calculated to impress themselves 
w-ith more or less force on the memor}\3i Testi¬ 
mony as to conversations or transactions with per¬ 
sons deceased is subjected to the closest scrutiny, 
particularly where the ivitness is interested.^^ 

The evidence contradictory^ to the testimony of 
the witness is to be considered in determining his 
credibility.33 Differences of opinion between the 
witnesses as to matters of time, distance, range of 
vision, etc., do not involve questions of credibility.^^ 
Too much weight must not be given to minute calcu¬ 
lations of time and space based on mere approxima¬ 
tions, ^ 5 and, where the witness makes an estimate, 
he may be cross-examined as to matters throwing 
light on the reasonableness of his estimate.^® 


23. Tex.—Crews v. State, 242 S.W. 
211, 92 Tex.Cr. 76. 

70 C.J. p 777 note 77. 

24 . Mo.—Dunaway v. Alewel, 204 S. 
W. 726, 856 Mo. 1028. 

26 . U.S.—^Nagle v. Pong Ming, C.C. 
A.Cal.. 26 F.2d 438. 

26. U.S.—Nagle v. Pong Ming, su¬ 
pra. 

27- U.S.—Weedin v. Lee Gock Poo, 
C.C,A.Wash., 41 F.2d 129. 

28. Cal.—^Nichols v. Mitchell, 197 P. 
2d 550, 32 C.2d 698—Hicks v. Beis, 
134 P.2d 788, 21 C.2d 654. 

Ortzman v. Van Per Waal, 249 
P.2d 846, 114 C.A.2d 167, hearing 
denied 252 P.2d 7, 114 C.A.2d 167— 
Solomon v. Phillips, 206 P.2d 60, 
92 C.A.2d 1. 

70 C.J. p 777 note 82. 

29. Ill.—Chicago, etc., B. Co. v. Hus¬ 
ton, 95 I11.APP. 360, affirmed 63 N.B. 
1028, 196 Ill. 480. 

30. U.S.—Gordon v. U. S., Ill., 78 S. 
Ct. 369. 344 U.S. 414, 97 L.Bd. 447. 

31. Ala.—Hitt V. Rush, 22 Ala. 668. 

32. Cal.—^Paley v. Superior Court In 
and For Los Angeles County, 290 
P.2d 617, 137 CA-2d 460—County 
Nat. Ba]^ & Trust Co. of Santa 
Barbara v. Sheppard, 288 P.2d 880, 
136 C.A.2d 205—^Hodges v. Porlkos, 
198 P.2d 677, 88 CJL2d 238. 

Ill.—^In re Franke’s Estate, 96 N.B. 
2d 844, 842 Ill.App. 455. 


Iowa.—^Evans v. Evans, 297 N.W. 867, 
230 Iowa 434. 

33. U.S.—^U. S. V. Avelllno, CA-Pa., 
216 P.2d 877. 

Cal.—Nichols v. Mitchell. 197 P.2d 
550. 82 C.2d 598—Huth v. Katz, 
184 P.2d 521, 30 C.2d 605—Tingey 
V. B. F. Houghton & Co., 179 P.2d 
807, 30 C.2d 97—Hamilton v. Abad- 
jlan, 179 P.2d 804, 30 C.2d 49— 
Hicks V. Reis, 134 P.2d 788, 21 C. 
2d 654. 

American Trust Co. v. Fitzmaur- 
Ice, 280 P.2d 545, 131 aA.2d 382— 
Ortzman v. Van Per Waal, 249 P.2d 
846, 114 C.A.2d 167, hearing denied 
262 P.2d 7, 114 C.A.2d 167—Oden- 
thal V. Lea 248 P.2d 937, 113 CA- 
2d 666—Gianninl v. Bank of Amer¬ 
ica, 226 P.2d 712, 101 C.A.2d 805— 
Barthorpe v. Brown, 223 P.2d 884, 
100 C.A.2d 474—^Hughes v. Maciel, 
32 P.2d 688, 138 CA. 509. 

Ga.—Swift & Co. V. Lawson, 97 S.E. 

2d 168, 95 Ga.App. 35. 

Mo.—^Vette v. Hackman, 237 S,W. 
802, 292 Mo. 138. 

Mont.—Walker v. Mink, 168 P.2d 630, 
117 Mont. 861. 

Witnesses on s a m e side 

It is not essential that all witness¬ 
es testifying on the same side con¬ 
cur in the details of a given transac¬ 
tion, since with the purest motives 
and equal opportunity to see and 
hear, witnesses are often in conflict, 
and the rejection, acceptance, or rec- 
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onciliation of their testimony is for 
the jury. 

Colo.—Cowles V. People, 110 P.2d 249, 
107 Colo. 161. 

Impeaching witness by introducing 
evidence contradicting his testi¬ 
mony generally see infra 9 629 et 
sea. 

Direct testlinoxLy may he oontra- 
dioted or discredited by collateral 
facts shown by the situation of the 
parties, the circumstances surround¬ 
ing them, the location of the wounds, 
the nature and formation of the 
ground, and the character and tem- 
[ perament of the parties and the wit¬ 
nesses. 

Ky.—^BAynes v. Commonwealth, 239 
S.W. 780, 194 Ky. 469. 

34. Ga.—Central of Georgia B. Co. 
V. Waxelbaum, 85 S.B. 645, 111 Ga. 
812. 

35 . Pa.—^Bom v. Bulletin Co., 100 
PiuSuper. 300. 

Zncorrect estimate 

In motortruck collision case, in¬ 
correct estimate, if any, of distances 
by plaintiff’s witness was matter to 
be considered by jury in weighing 
witness' testimony and not ground 
for holding that witness' entire testi¬ 
mony was incredible and as a matter 
of law to be excluded, 

Va.—Saunders v. Hall, 11 S.B.2d 592, 
176 Va. 626. 

36. Ala.—^Butaw v. Botnlc^ 48 So. 
789, 150 Ala. 429. 
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§ 468 WITNESSES 

Incredible or improbable testimony. The reason¬ 
ableness or probability of a witness* testimony bears 
on his credibility-^*^ The most positive testimony 
of a witness may be contradicted by circumstances 
in evidence,^® by admitted facts,by the fact that 


the testimony is contrary to the laws of nature,^® 
or the physical facts,or physical laws, ^2 or me¬ 
chanical laws,scientific principles,^^ or common 
observation or experience,^® or the common prin- 


37. TJ.S.—^U. S. V, Poster, D.C.N.T., 

9 F.R.D. S67. 

Ala.—Ryan v. Wohl, South & Co., 1 
So.2d 292, 241 Ala. 123 —Williams 
V. Mahone, 182 So. 464, 236 Ala. 
94. 

Cal.—^De Martini v. Industrial Acc. 
Commission, 202 P.2d 828, 90 C.A. 
2d 139. 

Ind.—McKee v. Mutual Life Ins. Co. 
of New York. 51 N.E.2d 474, 222 
Ind. 10. 

Pohlman v. Perry, 103 N.E.2d 
911, 122 Ind.App. 222—Haynes v. 
Brown, 88 N.B.2d 795. 120 Ind.App. 
184—Goldberg v. Britton, 84 N.B. | 
2d 20, 119 Ind.App. 90—Sevald v. j 
Chicago & Calumet Pist. Transit] 
Co.. 82 N.B.2d 270, 119 Ind.App. 33. | 
rehearing denied 83 N.E.2d 52, 119 
Ind.App. 33. 

Ky.—In re Hargis. 190 S.W.2d 333, 
SOI Ky. 276. 

Mich.—Gilchrist v. Gilchrist. 52 N. 

W.2d 531, 333 Mich. 276. 

Mont.—Walker v. Mink, 158 P.2d 630, 
117 Mont. 361—Casey v. Northern 
Pac. Ry. Co.. 198 P. 141, 60 Mont. 
56. 

N.Y.—^In re Freeman's Estate, 290 N. 

Y.S. 7, 160 Misc. 133. 

Tex.—Panhandle & S. P. Ry. Co. v. 

Wilson, Civ.App., 136 S.W.2d 1062. 
Wash.—^In re Gallinger's Estate, 199 
P.2d 676, 31 Wash.2d 823. 

70 C.J. p 777 note 86. 

Weight of improbable evidence see 
Evidence § 338. 

ImprohahiUty of testimony is not 
sufficient to destroy it 
La.—Commercial Trust & Savings 
Bank v. Thorengren, App.. 122 So. 
92. 

OonlUcts and Inconsistencies 
Pact that inconsistencies and con¬ 
flicts exist in witness' testimony does 
not bring it within rule of inherent 
improbability, but, to come within 
the rule, the testimony must be such 
that it is physically impossible for 
it to be true, or its falsity must be 
apparent without resort to inference 
or deduction. 

Cal.—^People v. Frankfort, 251 P.2d 
401, 114 C.A.2a 680. 

38. Cal.—^Farmers* & Merchants* 
Nat. Bank of Los Angeles v. Bailie, 
82 P.2d 167, 138 CA- 143—Tom- 
QUlst V. Johnson, 13 P.2d 405, 124 
C.A. 634—^Briggs v. Cameron, 295 
P. 347, 111 CA. 189. 

Ga.—Goldwire v. State, 192 S.E. 643, 
56 Ga.App. 379. 

Ky.—Commonwealth Life Ins. Co. v. 
Pendleton, 21 S.W.2d 986, 231 Ky. 
591, 66 A.L.R. 1626. 


Mo.—^Bird V. St. Louis-San Francisco 
Ry, Co.. 78 S.W.2d 389, 336 Mo. 316. 

Tenn.—^Jamison v. Metropolitan Life 
Ins. Co.. 145 S.W.2d 653, 24 Tenn. 
App. 398. 

Vt.—Ellison V, Colby, 8 A.2d 637, 
100 Vt. 431. 

Wash.—Settles v. Johnson, 298 P. 
690, 162 Wash. 466. 

70 C.J. p 778 note 87. 

39. Pa.—^Fuher v. Westmoreland 

Coal Co.. 116 A, 61, 272 Pa. 14. 

70 C.J. p 778 note 88. 

40. Pel.—McCaulley v. Koster, 61 A. 
2d 389, 5 Terry 424. 

Ill.—^People V. Bentley, 191 N.E. 230, 
367 III. 82. 

Mo.—Miller v. SchafC. 228 S.W. 488, 
petition dismissed Schaff v. Miller, 
42 S.Ct. 63. 257 U.S. 661, 66 L.E<L 
417. 

W.Va.—Acree v. Eureka Pipe Line 
Co., 8 S.B.2d 186, 122 W.Va. 242. 

70 C,J. p 778 note 89. 

41 . U.S.—TJ. S. V. Stm. C.C.AS.C., 
120 F.2d 876—Chambers v. Skelly 
Oil Co., C.CA.Kan., 87 F.2d 853. 

Puget Sound Tug & Barge Co. v. 
Olympic Forest Products Co., P.C. 
Wash., 21 F.Supp. 940. 

Ark.—^Missouri Pac. R. Co. v. Moore, 
138 S.W.2d 384, 199 Ark. 1035, cer¬ 
tiorari denied Moore v. Missouri 
Pac. R. Co., 61 S.Ct. 19, 311 U.S. 
646. 85 L.Ed. 412. 

Ga.—Central of Georgia Ry. Co. v. 
Grace, 166 S.E. 684, 46 GaApp. 101. 

Iowa.—Scott V. Hansen, 289 N.W. 
710, 228 Iowa 37. 

Ky.—^Louisville & N. R. Co. v. Welsh, 
113 S.W.2d 879, 272 Ky. 120. 

Mo.—^Freeman v. Terminal R. Ass*n 
of St. Louis, 107 S.W.2d 36, 341 
Mo. 288—Tate v. Missouri-Kansas- 
Texas Ry. Co.. 93 S.W.2d 873— 
earner v. St Louis-San Francisco 
Ry. Co., 89 S.W.2d 947, 338 Mo. 257. 

Freed v. Mason, App., 137 S.W.2d 
673. 

Mont—Inkret v. Chicago, M., St P. & 
P. R. Co., 86 P.2d 12, 107 Mont 
394. 

N.H.—^Lavigne v. Nelson, 18 A.2d 
832, 91 N.H. 304. 

N.Y.—Spitz V. United Electric Light 
& Power Co., 176 N.Y.S. 737. 

Pa.—^Bernard! v. Pennsylvania R. Co., 
195 A. 38, 328 Pa. 373—Lott v. Peo¬ 
ple's Natural Gas Co., 188 A. 582, 
324 Pa. 617. 

Utah.—^Perrin v. Union Pac. R. Co., 
201 P. 405, 69 Utah 1, certiorari 
denied Union Paa R. Co. v. Perrin, 
42 S.Ct 270, 257 U.S. 661, 66 L.Ed. 
423. 


Yt..—Wellman v. Wales, 129 A. 817, 
98 Vt 437. 

70 CJ. P 778 note 90. 

Estimates of witnesses concerning 
speeds of automobiles approaching 
intersection, distances traveled, time 
consumed, positions of driver when 
he first looked and when he later 
saw other automobile, and distance 
of other automobile from him at that 
time, are not “undisputed physical 
facts** authorizing rejection of driv¬ 
er’s testimony to the contrary. 

Tenn.—Waller v. Morgan, 133 S.W. 

I 2d 614, 23 Tenn.App. 355. 

Evidence held not contrary to physi¬ 
cal facts 

Mont—Walsh v. Butte, A. & P. Ry. 

Co., 97 P.2d 325, 109 Mont 466. 
Tenn.—^Tennessee Cent Ry. Co. v. 
Dunn, 145 S.W.2d 643, 24 Tenn.App. 
383. 

Tex.—^Meeker v. Teer, Civ.App., 122 
S.W.2d 338, error dismissed. 
Wash.—Heg v. Mullen, 197 P. 61, 115 
Wash. 252. 

42. Pa.—^Reilly v. City of Philadel¬ 
phia. 195 A; 897, 328 Pa. 663. 

70 C.J. P 779 note 91. 

43. Ky.—Commonwealth Life Ins. 
Co. V. Pendleton, 21 S.W.2d 985, 
231 Ky. 691—Louisville Water Co. 
V. Lally, 182 S.W. 186, 168 Ky. 348. 

44. U.S.—^Jacobson v. Chicago, M., 
St P. & P. R. Co., C.C.A.Minn., 66 
P.2d 688. 

Tex.—Comanche Duke Oil Co. v. Tex¬ 
as Pac. Coal & Oil Co., ComApp., 
298 S.W. 654. 

Physical facts snsoeptible of but one 
inference 

Testimony which is contrary to 
unquestionable physical facts may 
properly he rejected because of its 
improbability or impossibility, where 
physical facts permit of but one rea¬ 
sonable inference and that contrary 
to testimony rejected, but if differ¬ 
ent Inferences may reasonably be 
drawn from physical facts, they may 
not be considered controlling. 

Wis.—Duss v. Friess, 273 N.W. 647, 
226 Wls. 406. 

45. U.S.—Great Am. Indem. Co. of 
N. Y. V. Garrison, D.C.Wash., 76 F. 
Supp. 811. 

Ill.—^People V. Bentley, 191 N.E. 230, 
857 Ill. 82. 

Kretschmar v. Goven, Eddins & 
Co., 21 N.E.2d 932, 801 IlLApp. 8. 
Mo.—Alexander v, St Louis-San 
Francisco Ry. Co., 233 S.W. 44, 289 
Mo. 599. 

Mont—Inkret v. Chicago, M., St P. 
& P. R. Co., 86 P.2d 12, 107 Mont 
894. 
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ciples by which the conduct of mankind is gov- 
emed.4® 

The courts are not required to believe that which 
they judicially know to be incredible,and testi- ; 
mony may be so improbable, when tested by rules 
which govern men of ordinary capacity and intelli¬ 
gence in a given business transaction, that a court 
may refuse to credit it.^^ Although the mere fact 
that the testimony of a witness is improbable does 
not require that his testimony be rejected as false, 
he may be thoroughly discredited by the inherent 
improbabilities of his testimony,50 even though he is 
not impeached®! or contradicted®^ by direct evi¬ 
dence, especially where he is interested®^ or the 
circumstances indicate bias on his part.®^ Thus, 
when one who can see and hear says he looked or 
listened, but did not see or hear an object, which, 
if he had really looked or listened, he must have 
seen or heard, such testimony is unworthy of con¬ 
sideration.®® 

On the other hand, in the absence of established 


facts or circumstances with which the evidence can¬ 
not possibly be reconciled, it cannot be regarded as 
incredible,®® and the rule that, where oral testimony 
conflicts with physical facts, it should be disregarded 
does not apply to a case involving a surgical opera¬ 
tion.®^ Irrelevant, immaterial, or incompetent evi¬ 
dence is not admissible to show that the testimony of 
the witness is unreasonable or improbable.®® 

Improbability of a single isolated portion of testi¬ 
mony does not bind the court to disregard the vdt- 
ness* testimony in its entirety, where it is otherwise 
consistent and not improbable.®^ Exact testimon> 
as to speed, size, distance, etc., does not reflect on 
the credibility of a witness who has made measure¬ 
ments.®® 

Contradictions and inconsistencies. All of the 
testimony of a witness is to be considered in deter¬ 
mining his credibility.®! The truth of the state¬ 
ments of a witness may be tested by their consisten¬ 
cy with each other,®2 and a witness may be dis- 


Pa.— Seiwell v. Hines. 116 A. 919, 273 
Pa. 629. 21 A.Ii.K. 189. 

70 C.J. P 779 note 94. 

46 . N.J.—Tlemey v. Hotz, 66 A.2d 

89, 141 N.J.Ba. 114—Meyer v. 

Blacker, 184 A. 191, 120 N.J.E(i. 35 

_Selinger v. Sellnger, 170 A, 853, 

116 N.J.Ea. 261, reversed on other 
grounds 176 A. 193, 117 N.J.Eq. 427 
—Riehl V. lU^ 187 A. 787, 101 N, 
J.Ea. 15. 

70 GJ. P 779 note 95. 

47. N.M.—Larsen v. Bliss, 91 P.2d 
811. 43 N.M. 266. 

70 C.J. P 779 note 96. 

48. Cal.—Califomia-Calaveras Min. 
Co. V. Walls, 149 P. 696, 170 C. 286. 

70 C.J. P 779 note 97. 

49. N.C.—State v. Jacobs, 12 S.B. 
248, 107 N.C. 873. 

70 C.J. P 779 note 98. 

80. U.S.—Great Am. Indem. Co. of 
N. T. V. Garrison, B.C.Wash., 76 P. 
Supp. 811. 

—^Williams v. Ellington, 172 So. 
903. 233 Ala. 638. 

Me.—State v. Ela, 8 A.2d 589, 136 
Me. 303. 

70 C.J. p 780 note 99. 

A statement, to bear on Its face 
the brand of Improbability, so as to 
be unbelievable per se, must involve 
a claim that something has been 
done, that it would not seem possi¬ 
ble could be done under the circum¬ 
stances described, or involved con¬ 
duct that no one but a person of 
seriously calentured mentality would 
be likely to do. 

Cal.—People v. Asavis, 81 P.2d 696, 
27 C.A,2d 686—People v. Haydon, 
123 P. 1102, 18 CM 648. 


51. CaL—^Dierks v. Newsom, 194 P. 
618, 49 C.A 789. 

70 C.J. D 780 note 1. 

52. Ill.—Mannen v, Norris, 170 N.E. 
273. 838 Ill. 322. 

70 C.J. p 780 note 2. 

53. N.T.—^New York & Brooklyii 
Perry Co. v. Moore, 6 N.E. 293, 102 
N.Y. 667, 1 SilvA.. 52, 18 Abb.N.Cas. 
106. 

Qjijo,—French v. Millard, 2 Ohio St. 
44. 

Interest of witness generally see in¬ 
fra § 538 et sea. 

54. U.S.—U. S. V. Borger, C.C.N.T., 
7 P. 198, 19 Blatchf. 249. 

Bias of witness generally see infra 
§ 638 et sea. 


55 ^ Pa.—Hill V. Philadelphia Rapid 
Transit Co., 114 A. 634, 271 Pa. 232. 
It.1.—Giguere v. Yellow Cab Co., 195 
A. 214, 59 R.I. 248. 

70 C.J. p 780 note 6. 

Visibility poor 

Where weather conditions are al¬ 
leged to have reduced visibility of 
train from street crossing to dis¬ 
tance which train, traveling at speed 
of that which struck truck at cross¬ 
ing, would have traversed in five sec¬ 
onds, so that it is not impossible 
that such train was beyond range of 
truck driver's vision when he start¬ 
ed across track, as he testified, doc¬ 
trine of futility of testimony op¬ 
posed to undisputed physical facts 
is inapplicable. 

Pa.— Sanders ▼. Pennsylvania R. Co. 
9 A.2d 418, 836 Pa. 424. 

56. Tenn.— Waller v. Morgan. 133 S. 

W.2d 614, 23 TenruApp. 365. 

70 C.J. P 780 note 6. 
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57. Idaho.—Cochran v. Gritman, 203 
P. 289, 34 Idaho 654. 

70 C.J. P 782 note 7. 

58. Tex.—^Moray v. State, 145 S.W. 
592, 65 Tex.Cr. 297. 

70 C.J. P 782 note 9. 

59. Cal.—^Dandinl v. Dandini, 186 P. 
2d 41, 82 C.A,2d 263—Tobola v. 
Wholey, 170 P.2d 952, 76 GA.2d 861 
—^Falvey v. Roberts, 228 P. 49, 68 
C.A. 1. 

Ill.—^Marron v. Priel, 66 N.B.2d 609, 
328 I11.APP. 686. 

60. La.—McGehee v. Tuemler, App., 
37 So.2d 860. 

61. Iowa.—McVay v. Carpe, 29 N.W. 
2d 582, 238 Iowa 1131. 

Ex parte Molino, 157 P. 1012, 
39 Nev. 860. 

N-J.—State V. Guida, 192 A. 445, 118 
N.J.Law 289, affirmed 196 A. 711, 
119 N.J.Law 464. 

Va.—Bell V. Kenney, 23 S.E.2d 781, 
181 Va. 24. 


mistake in witness* description 
of accident as to one particular does 
not prevent jury from accepting bal¬ 
ance of his evidence as true, if not 
Inherently improbable. 

Cal.—^People v. Goodale, 91 P.2d 163, 
33 CA.2d 80. 

A plaintiirB retreat from a wrong 
position he theretofore vehemently 
and persistently held cannot be ef¬ 
fected without loss of credulity. 

I^a.—^Doll V. Firemen’s Charitable and 
Benevolent Ass'n of New Orleans, 
App., 8 So.2d 156. 

62. U.S.—U. S. V, Lee Huen, D.ON. 
Y.. 118 P. 442. 

—^LiO"^ Moor Iron Co. v. Jackson, 
84 S.B. 100, 117 Va 76. 
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credited by inconsistenciesor contradictions in his 
testimony.®^ Contradictions and inconsistencies in 
the testimony of a witness do not require that his 
entire testimony be rejected.®5 The trier of the 
facts may reject in toto the testimony of a witness 
who has given inconsistent or contradictory testi¬ 
mony, or may accept his testimony and reconcile the 
apparent contradictions, or may accept the testimony 


in part and reject it in part®® 

While it has been held that contradictory state¬ 
ments by a witness cancel each other and are with¬ 
out evidential value,it has also been held that the 
triers of the facts may determine which, if either, 
statement is true.®® 

Slight or immaterial discrepancies or differences 
in the statements of a witness do not affect his 


63. U.S.—^Larmay v. Hobby, D.C. 

Wls.. 132 F.Supp. 7S8. 

Cal.—Stromerson v. Averill, 141 P. 
2d 732, 22 C.2d 808. 

Ill.—Storey^s Estate v. 199 Lake 
Shore Drive, 46 N,B.2d 984, 317 Ill. 
App. 130. 

Ky.—^Igo V. Smith, 138 S,W.2d 497, 
282 Ky. 336. 

Me.—^McKenzie v. Edwards, 83 A.2d 
412, 140 Me. 33. 

Mont—Wise v. Levinson, 101 P.2d 
1012, 110 Mont 423. 

N.H.—Colby V. Avery, 40 A.2d 841, 
93 N.H. 250. 

Okl.—Carpus Jtuis cited in Menefee 
V. State, 260 P.2d 413, 415, 97 Okl. 
Cr. 149. 

Pa.—Commonwealth v. Roberts, O. & 

T., 44 Luz.L.Re8r. 176. 

Va.—Anderson v. Commonwealth, 67 
S.B.2d 89, 190 Va. 329. 

70 C.J. P 782 note 12. 

Impeachment by showinff inconsist¬ 
ent or contradictory statements see 
infra S 573 et seq. 

Effect of contradiction of testimony 
given on first trial see infra § 644. 
XnconslstenoieB only affect oredihlU 
ity of witness or reduce weight of 
his testimony. 

Cal.—Spaulding v. Jones, 266 P.2d 
637, 117 aA.2d 641. 

Collateral matters j 

The credibility of a witness cannot, 
be attacked by seeming inconsist¬ 
encies in collateral matters. 

Xj.s.—^West V. Sinclair Refining Co., 
D.CMo., 90 F.Supp, 307. 
Psychological importance of snbjeot 
In considering weight of discrepan¬ 
cies in testimony, psychological im¬ 
portance of subject-matter to wit¬ 
ness should be estimated. 

U.S.—Wong Sun Ting v. Weedin, C.C. 

AWash., 60 F.2d 377. 

Admissibility of inconsistent state¬ 
ment 

Permitting state's witness in 
criminal prosecution to testify to a 
material fact on being recalled for 
the state, although witness had stat¬ 
ed on direct examination that he did 
not know such fact, was not error, 
since such witness* inconsistency 
raised a Question for argument to 
the jury only. 

R.I.—State V. D1 Noi, 196 A. 497, 59 
R.I. 348, reargument denied 196 A. 
796, 60 R.L 87, 

64. U.S.-^he S. & P. No. 15. D.ON. 


T,. 61 F.Supp. 846—Von Tilzer v. 
Jerry Vogel Music Co., D.C.N.Y., 53 
F.Supp. 191, affirmed, C.C.A, Gumm 

V. Jerry Vogel Music Co., 158 P.2d 
616. 

Cal.—Dozier v. Hillman, 287 P. 116, 
105 C.A 127—Vietti v. Hines, 192 
P. 80, 48 C.A. 266—^Telander v. Tu- 
junga Water & Power Co., 186 P. 
504, 43 C.A. 492. 

Ga.—^Davls v. Tank Car Service Sta¬ 
tions, 15 S.B.2d 829. 66 Ga.App. 
509. 

Ky.—Chambers v. Mullins, 128 S.W. 

2d 198, 278 Ky. 186. 

La.—Cheramle v, Moore, 193 So. 692, 
194 La. 415. 

Lelser v. Thomas, App., 160 So. 
81, rehearing refused 160 So. 670. 
Me.—Colby v. Tarr, 43 A2d 299, 141 
Me. 263. 

Md.—Foble v. Knefely, 6 A2d 48. 

176 Md. 474, 122 A.L.R. 831. 

Mo.—Siegel v. Missouri-Kansas-Tex- 
as R. Co., 119 S.W.2d 376, 842 Mo. 
1130, certiorari denied 69 S.Ct. 249, 
305 U.S. 664, 83 L.Ed. 423. 

N.H.—Olgiati v. New England Box 
Co., 117 A. 736, 80 N.H. 399. 

N.J.—Richter v. North American 
Building & Loan Ass'n, 159 A 388. 
110 N,J.Ba. 182. 

N.M.—Mracek v. Dunifon, 283 P.2d 
792, 55 N.M. 842. 

Okl.—Corpus Jtixis oited In Menefee 
V. State, 260 P.2d 413, 415, 97 Okl. 
Cr. 149. 

Or.—Satchell v. Dunsmoor, 172 P.2d 
826, 179 Or. 463. 

Tenn.—^Nashville, C. & S, L. Ry. v. 
Reeves, 157 S.W.2d 851, 25 Tenn. 
App. 369—^Napier v. Stone, 114 S.W. 

I 2 d 67, 21 Tenn.App. 626—Walters 
V, Staton, 111 S.W.2d 381, 21 Tenn. 
App. 401, 

70 C.J. p 782 note 13. 

DlsQualificatioiL 

The fact that plaintiff contradicted 
himself on cross-examination did not 
disqualify him as a witness. 

Va.—American Nat. Ins. Co. v. 
Branch, 191 S.E. 668 , 168 Va. 478. 

05 . U.S,—U. S. V. Gallo, C.C.AN.Y., 
123 P. 2 d 229. 

Cal.—^Hansen v. Bear Film Co., 168 
P.2d 946, 28 C.2d 154. 

High V. Pacific Gas & Electric 
Co., 127 P,2d 688 , 62 C.A.2d 701— 
Hodges V. McCullom, 117 P.2d 44, 
47 C.A2d 41—^Hosman v. Southern 
Pac. Co., 83 P. 2 d 88 , 28 C.A.2d 621, 
certiorari denied Southern Pac. Co. 
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V. Hosman, 69 S.Ct 646, 306 U.S. 
656, 83 L.Bd. 1054. 

Ga.—White v. State, 46 S.B.2d 600, 
203 Ga. 340—^Wallis v. Watson, 190 
S.E. 360, 184 Ga. 38. 

Walls V. State, 63 S.B.2d 437. 8ff 
Ga.App. 318—^Davis v. Tank Car 
Service Stations, 15 S.E.2d 829, 65* 
Ga.App. 509. 

Md.—Basoff V. State, 119 A2d 917„ 
208 Md. 643. 

N.M.—Rice v. First Nat Bank in Al¬ 
buquerque, 171 P.2d 318, 60 N.M- 
99. 

N.C.—^Life Ins. Co, of Virginia v. 

Edgerton, 174 S.B. 96, 206 N.C. 402. 
Crucial facts 

The rule requiring testimony of 
witness to be disregarded if he con¬ 
tradicts himself on cross-examina¬ 
tion with respect to crucial facts 
contemplates a case where a witness 
both specifically affirms and specifi¬ 
cally denies same proposition with 
no explanation of the Inconsistency. 
Tenn.—Davis v. Mitchell, 178 S.W.2d 
889, 27 TenruApp. 182. 

66. U.S.—^Liberty Mut. Ins. Co. v. 
Thompson, C.ATex., 171 P.2d 723. 

Cal.—Casey v. Fortune, 179 P.2d 99, 
78 C.A.2d 932. 

67. Md.—Schmeizl v. Schmeizl, 42 A 
2d 106, 184 Md. 584. 

Mo.—Stevens v. Thompson, App., 176“ 
S.W.2d 166. 

! Tenn.—^Donaho v. Large, 158 S.W.2d 
447, 26 Tenn. App. 433—Southern 
Motors V. Morton, 164 S.W.2d 801, 
25 Tenn. App. 204—^Nashville & 
American Trust Co. v, .ffltna Cas¬ 
ualty & Surety Co., 110 S.W.2d 
1041, 21 Tenn.App. 366. 

A ^Contradictory statement,” which 
will destroy effect of other testi¬ 
mony of witness, is one that is the- 
exact negative of another. 

Mo.—^Nolan v. Joplin Transfer & 
Storage Co., 203 S.W.2d 740, 239- 
Mo.App. 915—Murray v. St. Louis- 
Public Service Co., App., 201 S.W. 
2d 776. 

68. Mich.—Alley v. Klotz, 31 N.W.2d 
816, 320 Mich. 521. 

S.C.—Soulios V. Mills Novelty Co., 
17 S.B.2d 869, 198 S.C. 356. 

Va.—^Richmond Oil Equipment Co. v. 

W. T. Holt, Inc., 63 S.B.2d 11, 189* 
Va. 834—Atlantic Greyhound Corp. 
V. Shelton, 36 S.B.2d 626, 184 Va. 
684—Bristow v. Brauer, 7 S.E.2dL 
93, 176 Va. 118. 
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credibility,®^ unless they originate in willful false¬ 
hood,and the credibility of the witness will not 
be affected if apparent contradictions are susceptible 
of reconciliation,'^^ or where one statement is plain¬ 
ly a correction of the other.'^^ Contradictoiy state¬ 
ments should be considered in the light of explana¬ 
tions and attending circumstances,'^® and it should be 
considered whether inconsistencies or incongruities 
result from misconception of an innocent witness or 
willful and corrupt misrepresentation.^^ The fact 


that a witness testifies to additional facts on a second 
trial may affect the credibility of the testimony.*^® 

Inconsistency with pleadings. The fact that testi¬ 
mony given in behalf of a party is inconsistent with, 
or contrary to, his pleadings does not necessarily 
lessen the credibility of such testimony.^® 

Omissions in testimony. There may be so many 
omissions in the witness* account of particular 
transactions as to discredit his whole storj".'^'^ 


69. XT.S.—^Louie Poy Hok v. Naffle. 

C.C.A.Cal.. 48 F.2d 753. 

Cal.—^People v. Codina, 181 P.2d 881, 
30 C.2d 356. 

Gel —Corpus Juris cited in Hodges 
V. Oceau Accident & Guarantee Cor¬ 
poration, 18 S.E.2d 28, 34, 66 Ga. 
App. 431. 

Lel —Succession of Bush, 67 So.2d 
573, 223 La. 1008. 

RachELl V. Texas & P. Ry. Co., 
App., 61 So.2d 626—^Barnes v. Tex¬ 
as & New Orleans R. Co., App.. 16 
So. 2d 600—^McClain v. Missouri 
Pac. R. Co., App., 200 So. 67—Tyler 

V. Feldman, App., 161 So. 763. 

Minn.—^Patton v. Minneapolis St Ry* 

Co.. 77 N.W.2d 433, 247 Minn. 368. 
Mo.—^Murray v. St. Louis Public 
Service Co., App.. 201 S.W.2d 775. 
Mont.—Ahlquist v. Pinski, 185 P.2d 
499, 120 Mont 366—State ex rel. 
Nagle V. Naughtou, 63 P.2d 123, 103 
Mont 306. 

N.J.—Coleman v. Public Service Co¬ 
ordinated Transport 193 A. 772, 
120 N.J.Liaw 384, 

N.T.—^People V. Apicello, 9 N.B.2d 
844, 276 N.T. 222, 112 A.L.R. 40. 

70 C.J. p 782 note 14. 

Oonitision as to dates | 

(1) Confusion in plaintilTs testi¬ 
mony with respect to the times of 
her visits to dentist and physician 
was not of such a nature as to war¬ 
rant a holding that her testimony 
WELs unworthy of belief. 

Mo.—Costello V. M. C. Slater, Inc., 
App., 220 S.W.2d 947. 

(2) The inability accurately to re¬ 
member dates, and hesitancy under 
cross-exEimlnatlon, especially with il¬ 
literate witnesses, to name the exact 
date of a pant occurrence, is a mat¬ 
ter of common knowledge, and a wit¬ 
ness' statement that he built a fence 
inclosing the • land in controversy 
within three years after a certain 
party took possession of it is not de¬ 
stroyed by a witness' further state¬ 
ment that he cannot remember the 
year. 

Tex.—^Lyne v. Coon, Civ.App., 241 S. 

W, 669. 

SICiiLor vuriatlou imports verity 
Minor variation in witness' testi¬ 
mony with substantlSLl agreement 
tends to import verity. 

Utah.— Lecker v. New York Life Ins. 
Co., 93 P.2d 689, 97 Utah 468. 


A mere slip of the tongue by a 
witness does not affect the sufficiency 
of evidence as proof of a particular 
fact, when the meaning of the testi¬ 
mony is apparent and understand¬ 
able. 

Ga—^Atlantic Coast Line R. Co. v. 
Clements, 88 S.E.2d 809, 92 Ga 
App. 451. 

70. Philippine.—U. S. v. Lsisada 16 
Philippine 90. 

Effect of false or inaccurate testi¬ 
mony generally see infra § 469. 

71. Ill.—Guentner v. Stober. 52 N. 
E.2d 322, 321 IlLApp. 163. 

Mo.—^Massey-Harris Co. v. Rich, 122 
S.W.2d 858, 233 Mo.App. 509. 

Tenn.—Davis v. Mitchell, 178 S.‘W.2d 
889, 27 Tenn.App. 182. 

70 C.J. p 782 note 16. 

72. Vt.—^In re Moon's Will, 176 A. 
410, 107 Vt 92—Beatty v. Dunn, 157 
A. 823, 103 Vt 439. 

70 C.J. p 782 note 17. 

A witness’ last statement should 
be regarded as withdrawal of his 
former statement to the contrary. 

Ky.—Commonwealth by Funk v. 

Clark, 225 S.W.2d 118, 311 Ky. 710. 
Bepudlated statements 

(1) Where a witness makes incon¬ 
sistent statements in his testimony 
but before leaving the stand ex¬ 
plains and repudiates such incon¬ 
sistencies, the matters repudiated no 
longer have probative force as the 
testimony of the witness, but in the 

submission of the case are only 
to be considered as they may af¬ 
fect the Question of his credibility. 
Mo.—Carrow v. Terminal R. Ass'n of 
St. Louis, App., 267 S.W.2d 373— 
Feeherty v. Sullivan, App., 129 S.W. 
2d 926. 

(2) Where a witness, having made 
two materially different statements 
touching same event, finally adheres 
definitely to one in preference to the 
other as being the truth, witness Is 
bound by lEist statement given as 
truth. 

Melss.—^R uane v. Doyle, 32 N.E.2d 
244, 308 Mass. 418. 

73. AlEu— Tillis V. State, 119 So. 215, 
218 Ala. 527. 

.Qarter v, Howard, 86 P.2d 451, 
160 Or. 507. 

Tenn.—Steele v. State, 226 S.W.2d 
260, 189 Tenn. 424. 
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N£ish\’ille, C. & S. L. Ry. v. 
Reeves. 157 S.W.2d 851, 25 Tenn. 
App. 359. 

£apse of time 

Where trial in Judgment creditor's 
suit to set aside husband's act of 
dation en palement to wife for fraud 
and no consideration was had more 
than a year after filing of petition 
and evidence concerning sources of 
wife's funds and their application by 
husband, related to matters which 
took place approximately twenty 
years before suit, minor inconsist¬ 
encies in testimony of husband and 
wife did not require conclusion of 
fraud or falsehood. 

La.—Federal Lsind Bank of New Or¬ 
leans V. Stanfield, App., 14 So.2d 
I 654. 

Statement against interest 
VTiere witness makes contradicto¬ 
ry statements, the one against his 
interest is to be taken as true. 

Mo.—^Partney v. Agers, 187 8,W.2d 
743. 238 Mo.App. 764. 

Other evidence 

Jury must consider conflicting 
statements of witness In connection 
with other evidence, in pEissing on 
truth of statements. 

Miss.—^Hartley v. State, 137 So. 618, 
161 Miss. 667. 

Correction after recess 
In proceeding to foreclose mort¬ 
gage where witness testifying be¬ 
fore lunch iterated and reiterated 
that a mortgagor admitted that he 
and his brother had received the full 
amount from the mortgEigee and that 
they were indebted to the mortgagee 
for that amount, but after lunch tes¬ 
tified that he had been confused, the 
trial judge properly refused to rely 
on the testimony given aJter lunch. 
Lel —^Unlty Industrial Life Ins. Co. 

V. Dejole, 11 So.2d 646, 202 La, 249. 

74. U.S.—Dietz v. Wade, C.C.D.C., 7 
F.Cas.No.3,903. 

75. Iowa.—^Murray v. Preferred Ac¬ 
cident Ins. Co. of New York, 216 N. 

W. 702, 204 Iowa 1108. 

76. lowEL —Sheldon v. Crane, 125 N. 
W. 238, 146 Iowa 461. 

77. U.S.—Quock Ting v. U. S., Cal, 
11 S.Ct. 733, 851, 140 U.S. 417, 35 L. 
Ed. 501 

TO C.J. p 783 note 28. 
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I 469 . -Effect of False Testimony 

As a general rule the triers of fact may disregard 
the entire testimony of a witness who has willfully tes¬ 
tified falsely as to a material fact, but they are not re¬ 
quired to do so. 

The triers of fact may believe a witness although 
he is shown to have been guilty of perjury, even 
by his own confession.*^^ A witness who is put 
forward by one who has himself committed perjury 
need not necessarily be believed.^® 

Falsiis in uno, falsiis in omnibus. Under the 
maxim, Falsus in uno, falsus in omnibus, as strictly 
interpreted, if a witness testifies falsely as to any 
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one material part of his testimony, it should be 
discarded as a whole and cannot be relied on for 
any purpose whatever,^^ unless corroborated.^^ 
This rule is not inflexible,S3 or to be applied in 
all cases and by the weight of authority the 
maxim is not a mandatory rule of evidence, but is 
rather a permissible inference that the jury may or 
may not draw.85 

The general rule, recognized by statute in some 
jurisdictions, is that while the fact that a witness 
has willfully testified falsely as to a material mat- 
ter36 in the case or proceeding which is then on 


78. S.D.—Smith v. Gasper, 230 N.W. 
20, 56 S.D. 592. 

70 C.J. P 783 note 25. 

79. Conn.—State v. Horwitz, 142 A. 
470, 108 Conn. 53. 

70 C.J. P 78S note 26. 

The testimony of self-confessed 
perjurers is looked on with serious 
doubt, and corroboration of their 
testimony is reguired. 

N.T.—In re Bregoff, 17 N.T.S.2d 816, 
25S App.Div. 651. 

80. U.S.— "Ex parte Yoshimasa No¬ 
mura, C.C.A.Cal., 297 F. 191. 

81. XJ.S.—^American Automobile Ins. 
Co. V. Taylor, D.C.I11., 52 F.Supp. 
601. 

Ga.—Smaha v. George, 24 S.B.2d 385, 
195 Ga. 412—^Holton v. Mercer, 23 
S.E.2d 166, 195 Ga. 47. 

Crowe V. State, 63 S.E.2d 682, 83 
Ga.App. 325—^Edwards v. Gulf Oil 
Corp.. 31 S.B.2d 677. 71 Ga.App. 
649— Aiken v. Mitchell, 28 S.E.2d 
389, 70 Ga.App. 351—^Jones v. State, 
28 S.E.2d 373, 70 Ga.App. 431— 
Sisk V. Landers, 21 S.E,2d 449, 67 
Ga.App. 638. 

La.—^Dlxle Homestead Ass’n v. 
Schmitt, App., 181 So, 218—Lami- 
son V. Yazoo & M, Y, It, Co., App., 
173 So. 462. 

-Wyo ,—Corpus Jails <iaoted In Parkel 
V. Union Pac. Coal Co., 237 P.2d 
634, 636, 69 Wyo. 122. 

70 C.J. p 783 note 31. 

33 , Qa.—Crowe v. State, 63 S.E.2d 
682, 83 Ga.App. 326—Sisk v. Land¬ 
ers, 21 S.E.2d 449, 67 Ga.App. 538. 
Or.—Crow v. Crow, 139 P. 854, 70 
Or. 634. 

83. U.S.—Norfolk & W. Ry. Co. v. 

McKenzie, C.C.A.Ky., 116 P.2d 682. 
Philippine.—^Verceluz v. Edamo, 46 
Philippine SOL 

Idaho.—^In re Stone's Estate, 308 
P.2d 697. 

Or.—^Hollingworth v. Hollingworth, 
146 P.2d 466, 173 Or. 286. 

70 C.J. p 783 note 34. 

35 , XJ.S.—Niznik v. XJ. S., C,A.Tenn., 
184 P,2d 972—Liberty MuL Ins. 
Co. ▼. Thompson, C-A-Tex., 171 P.2d 


723—Norfolk & W. Ry. Co. v. Mc¬ 
Kenzie. C.C.A.Ky-, 116 P.2d 632. 
D.G.—Shelton v. U. S., 169 F.2d 665, 
83 U.S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct. 24. 335 U.S. 834, 93 L. 
Ed. 387. 

Mont-—Eliason v. Geil. 132 P.2d 158, 
114 Mont. 97—^McCulloch v. Hor¬ 
ton, 74 P.2d 1, 105 Mont. 531, 114 
A.L.R. 823. 

N.H.—^Hall V. Merrimack Mut. Fire 
Ins. Co.. 13 A.2d 167, 91 N.H. 6. 
N.J.—State V. Wesler, 61 A.2d 746, 

1 N.J. 58. 

Hargrave v. Stockloss, 21 A.2d 
820, 127 N.J.Law 262—State v. 

Guida, 192 A. 445, 118 N.J.Law 
289, affirmed 196 A. 711, 119 N.J. 
Law 464. 

Pa.—^Kissell v. Motor Age Transit 
Lines, Inc., Com.Pl., 30 Erie Co. 
151, affirmed 53 A.2d 593, 357 Pa. 
204. 

Wyo,—Quealy Land & Livestock Co. 
V. George, 63 P.2d 802. 61 Wyo. 
93, rehearing denied 66 P.2d 1045, 
61 Wyo, 93. 

70 C.J. p 783 note 35. 
aarsh role 

The harsh 'Talsus in uno falsus in 
omnibus” rule which means no more 
at the present time than that jury 
may disbelieve a witness If the Jury 
thinks that the witness is lying has 
little or no place in modem juris¬ 
prudence. 

U.S.—^Virginian Ry. Co. v. Armen- 
trout, C.C.A.W.Va., 166 F.2d 400, 
4 A.L.R,2d 1064. 
of ao value 

The maxim, falsus in uno, falsus 
in omnibus, is of no value in deter¬ 
mining credibility of witnesses. 
N,H.—Rowland v. St Mary's Bank, 
40 A.2d 741, 93 N.H 246. 

Twrn.Tr!-m is mer^y aai aid in. weighing 
evidence 

The maxim “falsus in uno, falsus 
in omnibus" or false in one thing, 
false in everything is not a rule of 
the law of evidence, but is merely an 
aid in weighing and sifting of evi¬ 
dence. 

R.I.—^Dawson v. Bertolinl, 38 A.2d 
765, 70 R.I. 326—^Dupraw v. Du- 
, praw, 81 A.2d 474, 69 R.L 144. 
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Weight, not admissibility, of evi¬ 
dence 

The maxim “falsus in uno, falsus 
In omnibus” as applied to witnesses 
has to do with weight of testimony, 
not its admissibility. 

D.C.—Shelton v. U. S., 169 F.2d 665, 
83 U.S.App.D.C. 257, certiorari de¬ 
nied 69 S.Ct 24, 336 U.S. 884, 9^ 
L.Ed. 387. 

Neb.—Jennings v. State, 36 N.W.2d 
268, 150 Neb. 828. 

N.J.—State V. Wesler, 61 A.2d 746,. 
1 N.J. 68. 

86. U.S.—Adair v. Shallenberger, C. 
C.A.I11., 119 P.2d 1017—McDonald 
V. U. S., CC.A.Minn., 89 P.2d 128. 

I certiorari denied 57 S.Ct. 925, 301 
U.S. 697, 81 L.Ed. 1352, rehearing 
denied 68 S.Ct. 4, 302 U.S. 773, 82 
L.Ed. 599, rehearing denied 65 S. 
Ct. 1181, 325 U.S. 892, 89 L.Ed. 
2004. 

Fulmer v. U. S., D.C.Neb., 133 P. 
Supp. 775—^De Stubner v. United 
Carbon Co., D.C.W.Va., 67 F.Supp. 
884, affirmed, C.CA.., 163 F.2d 735. 
certiorari denied 68 S.Ct. 1328, 334 
U.S. 829, 92 L.Ed. 1757—Evans v. 
U. S., D.aVa., 65 F.Supp. 183, af¬ 
firmed 67 S.Ct. 78, 329 U.S. 668, 91 
L.Ed. 590—Gadmoski v. Pitney, D. 
C.Pa., 69 F.Supp. 641. 

U. S. V. Foster, D.C.N.Y., 9 P.R.D. 
367. 

Ala.—Blackmon v. State, 22 So.2d 29, 
246 Ala. 675. 

General Poods Corp. v. Coney, 48 
So.2d 781, 35 Ala.App. 492. 

Cal.—^People v. Wayne, 264 P.2d 647, 
41 C.2d 814. 

Rousseau v. Hurtado, 265 P.2d 
580, 122 C.A.2d 706, certiorari de¬ 
nied 75 S.Ct. 64, 348 U.S. 843, 99 
L.Ed. 664, rehearing denied 76 S. 
Ct. 209, 348 U S. 890, 90 L.Ed. 700, 
certiorari denied 76 S.Ct. 91, 350 
U.S. 851, 100 L.Ed. 757, rehearing 
denied 76 S.Ct. 184, 350 U.S. 905, 
100 L.Ed. 795—^Newman v. Los An¬ 
geles Transit Lines, 262 P.2d 95, 
120 C.A.2d 685—People v. Chapman, 
209 P.2d 121, 93 C.A.2d 365, certio¬ 
rari denied 70 S.Ct. 423, 838 U.S. 
943, 94 L.Ed. 581—Stark v. Yellow 
Cab Co., 202 P.2d 802, 90 C.A.2d 
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trial or is being tried^^ lays him open to sus¬ 
picion and justifies a jury in rejecting all of his 
testimony except such part thereof as may be sus¬ 
tained by some evidence in corroboration of his 
statements, the jury are not required to do this, 
and may accept such of the witness* testimony as 
they deem proper notwithstanding his false state¬ 
ments,^^ and in some jurisdictions it has been held 


that, if part of a witness’ testimony is found true, it 
cannot be disregarded entirely.^^ 

A party cannot invoke as to his own testimony the 
maxim, Falsus in uno, falsus in omnibus.^® 

Willfulness or mistake. Although it has been 
held that the false statement need not have been cor- 
j ruptiy made, in order to warrant the jury in dis- 
1 crediting all the testimony of the witness,the 


217—In re PoMmann's Estate, 201 
P.2d 446, 89 C.A.2d 563—Plemmer 
V. Monckton, 166 P.2d 380, 73 C.A. 
2d 271—Bilsland v. Kennedy, 163 
P.2d 906, 72 C.A.2d 23—^Toung v. 
Tassop, 118 P.2d 371, 47 C.A.2d 657 
—Jaegel v. Jacques, 117 P.2d 710, 
47 C.A.2d 179—In re Braue’s Es¬ 
tate, 114 P.2d 386, 46 C.A.2d 502— 
Prickett v. Whapples, 52 P.2d 972. 
10 C.A.2d 701. 

D.G.—Arbuckle v. U. S., 146 F.2d 667, 
79 U.S.APP.D.C. 282—Walsh v. Ros¬ 
enberg, 81 r.2d 559, 65 App.D.C. 
167, certiorari denied 56 S.Ct. 747, 
298 U.S. 663, 80 L.Ed. 1388. 

Heindrich v. Dinaas-Aruti, Mun. 
App., 42 A.2d 138. 

Pla.—City of Coral Gables v. Blount, 
156 So. 244, 116 Fla. 356, reheard 
167 So. 925, 116 Fla. 356. certiorari 
denied Twin Coach Corp. v. Blount. 
55 S.Ct 648, 294 U.S. 721, 79 L..Ed. 
1253. 

^a.—Nipper v. Mlnlx, 176 S.B. 890, 60 
Ga.App. 51. 

Ill. —^Home for I>estitute Crippled 
Children v. Boomer, 81 N.B.2d 812, 
308 I11.APP. 170. 

Ind.—^Hooper v. Preuss, 87 N.B.2d 
687, 109 IndA.pp. 638. 

Iowa.—Corpus Juris dted in litis v. 
Gentilly, 13 N.W.2d 699, 700, 284 
Iowa 689. 

Mass.—City of Boston v. Santosuoa- 
so, 30 N.E.2d 278, 807 Mass. 302. 

Minn.—Segerstrom v. Nelson, Mullen 
& Nelson, 269 N.W. 641, 198 Minn. 
298. 

Mo.—Corpus Juris dted In State v. 
Frazer. 248 S.W.2d 646, 647, 363 
Mo. 77. 

Neb.—Joseph r. State, 260 N.W. 803, 
128 Neb. 824. 

Hr.Y.—-In re Goodman's Will, 167 N.T. 
S.2d 109, 2 A.D.2d 568. 

Dailey v. State, 76 N.Y.S.2d 40, 
190 Misc. 642—^In re Brogan's Es¬ 
tate, 300 N.T.S. 447, 165 Misc. 111. 

Trinity Trucking Corp. v. Sles- 
inger, 49 N.T.S.2d 87—Fury v. De 
Robertis, 40 N.Y.S.2d 197. 

Ohio.—Sharkey v. Sharkey, App., 137 
N.E.2d 676—Obom v. Taylor, App., 
83 N.E.2d 249—In re Irwin's Es¬ 
tate, App., 80 N.B.2d 272. 

Okl.—McClendon v. Kennedy, 77 P.2d 
15, 182 Okl. 153—Strieker v. Bil¬ 
lingsley, 36 P.2d 474, 169 Okl. 146. 

Or.—Hodes v. Hodes, 146 P.2d 299. 
178 Or. 267—^Dahl v. Slmonsen, 70 
P.2d 49,167 Or. 238. 


Pa.—^Tatem v. Tatem, 64 A.2d 614, 
164 Pa.Super. 307. 

Daugherty v. Daugherty. Com. 
PL, 67 Dauph.Co. 32—^Werner v. 
Weraer, Com.PL, 21 Northumb-Leg. 

J. 143. 

Tex.—Wells v. Henderson, Civ.App., 
78 S.W.2d 683, error refused. 

Wls.—^Been v. Industrial Commis¬ 
sion, 12 N.W.2d 42. 244 Wis. 334— 
Bauer v. Franklin State Bank, 257 
N.W. 466, 216 Wls. 607. 

Wyo.—^Haywood v. Kukuchka, 95 P. 
2d 71, 55 Wyo. 41—Peterson v. 
Johnson. 28 P.2d 487, 46 Wyo. 473, 
91 A.L.R. 723. 

70 C.J. p 783 note 36. 

Civil and orlniinal cases 
Statute providing that a witness 
false in one part of his testimony is 
to be distrusted In other parts ap¬ 
plies with equal force to civil and 
criminal cases. 

Mont.—State v. Hogan, 49 P.2d 446, 
100 Mont. 434. 

Goufllcthi^ testimony 

Testimony of respondent rather 
than that of libellant would be ac- | 
cepted as credible where in every in- i 
stance in which there was a way to j 
check truth or falsity of respective 
stories, story of libellant was found 
to be false. 

Pa.—^Tatem v. Tatem, 64 A.2d 614, 
164 Pa.Super. 307. 

87- Ala.—Snoddy v. State, 101 So. 

308, 20 Ala.App. 168. 

False testtnumy in another case 
Before rule of total rejection of 
testimony of witness who is shown 
to have wilfuUy and knowingly 
sworn falsely is applicable the false 
swearing must be made in case on 
trial, and not on trial of some other 
case, no matter how closely related. 
Ga.—Milwaukee Mechanics Ins. Co. 
V. Davis, 62 S.B.2d 643, 79 Ga.App. 
70—^Jones v. State, 28 S.E.3d 373, 
70 GaA.pp. 431. 

88. U.S.—Norfolk & W. Ry. Co. v. 

McKenzie, aC.A.Ky., 116 P.2d 632. 
CaL—^Hansen v. Bear Film Co., 168 
P.2d 946, 28 C-Bd 164. 

People V. Chapman, 209 P.2d 121. 
93 C.A2d 365, certiorari denied 70 
S.Ct. 423, 338 U.S. 943, 94 D.Bd. 
681—Jaegel v. Jacques, 117 P.2d 
710, 47 C.A.2d 179. 

D.C.—Shelton v. U. S., 169 P.2d 665, 
83 U.S.APP.D.C. 257, certiorari de- 
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nied 69 S.Ct. 24, 336 U.S. 834. 93 
L.Ed. 3S7. 

Ill.—^People ex rel. Department of 
Public Works and Buildings v. 
Hubbard, 189 N.E. 23, 355 Ill. 196. 

McCarty v. O. H. Yates & Co., 14 
N.E.2d 254, 294 Ill.App. 474. 

La—Smith v. York, App., 152 So. 
152. 

Me.—State v. Morang, 172 A. 431, 132 
Me. 443. 

Minn.—State v. Stevens, 80 N.W.2d 
22, 248 Minn. 309. 

Mo.—Stewart v. St. Louis Public 
Service Co., App., 233 S.W.2d 759— 
Robertson v. Wall, App., 195 S.W. 
2d 894. 

Mont.—Batchoff v. Craney, 172 P.2d 
308. 119 Mont. 157—State v. Peter¬ 
son, 69 P.2d 61, 102 Mont. 496. 
Neb.—Knihal v. State. 36 N.W.2d 109, 
150 Neb. 771, 9 A.L.R.2d 891. 
N.H.—Romano v. Littleton Const- 
Co.. 64 A.2d 695, 95 N.H. 404. 

Pa—Commonwealth v. Wink, 84 A. 

2d 398, 170 PaSuper. 96. 

R.I.—^Dupraw v. Dupraw, 31 A.2d 474. 
69 R.L 144—^Horaho v. Wanelik, 
184 A. 323, 56 R.I. 193, reargument 
denied 185 A. 256, 66 R.I. 264. 
Tenn.—Bower v. Lunney, 178 S.W.2d 
91, 27 Tenn.App. 87. 

W.Va—^Miller v. Blue Ridge Transp. 

Co., 16 S.E.2d 400, 123 W.Va 428. 

70 CJ. p 785 note 39. 

■Pestimomy strikeii by court 
Where government's witness ad¬ 
vised court that practically all of 
prior testimony was false and that 
witness had been advised and threat¬ 
ened by government's representa¬ 
tives, court erred in striking his tes¬ 
timony and denying defendant the 
right to seek on cross-examination 
a full and complete disclosure of in¬ 
terest and motives underlying the 
previous testimony of witness, and 
jury were entitled to judge veracity 
of witness’ claims of threats and 
promises by government's represent¬ 
atives. 

U.S.—U. S. V. Bourjaily, aC.A.IlL, 
167 F.2d 993. 

88- Ark.—^Turner v. State, 287 S. 

W. 400, 171 Ark. 1118. 

70 C.J. p 785 note 40. 

sa R.I.—^Borda v. Borda, 117 A. 362, 
44 R.L 337. 

91. Ariz.—Singh v. State, 280 P. 672, 
35 Ariz. 432, 67 A.L.R. 129. 

70 aj. p 785 note 42. 
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fact that a •witness has sworn falsely to a material 
fact does not authorize the disregarding of the rest 
of his testimony where the falsehood is not 
willfulness,92 although, where there is irreconcilable 
between witnesses on the principal point 
in issue, superior credit is due to those witnesses 
whose testimony on other material points is in ac¬ 
cord and with facts otherwise proved, rather than 
to those witnesses whose testimony on these points 
is shown to be incorrect.®* While a mistake by a 
witness affects his credibility,*^ mistakes, confusion, 
or conflict as to dates cannot strongly affect the 
credibility of a witness,** especially when the tveats 
of which he speaks transpired a long time previous- 
ly.96 


The mere falsity of a statement does not war^t 
an imputation of wilful perjury, where it might 
reasonably have been the result of a mistake,*’ or 
duress;** but the fact that the testimony of a wit¬ 
ness as to a matter in which a mistake is not likely is 
in irreconcilable conflict with the testimony of a 
number of other witnesses is sufiScient to warrant a 
conclusion that he has been guilty of deliberate and 
willful false swearing.** If a person by reason of 
his being interested in the result of a suit testifies 
falsely to any material fact, he has been held will- 
fully to testify falsely.’- 

Materiality of false testimony. The falsehood 
which will authorize the disregarding of a -witness’ 
testimony must be as to a material matter, or at 


■yuTa-wfTw appliBS, Twit wltli IBSS forcB 
The “falsus In uno, falsus 

in omnibus” applies, but with less 
force, to statements which are in 
fact untrue although not intentiona - 
ly false, especially when they in¬ 
volve judgment and skill. 

People V. Caccamise, 66 N.x. 
S.2d 744, 271 App.Biv. 362. 


93. U.S.—City of 

American Export Lines, C.C.A.N.x., 
131 P.2d 902. 

U. S. V. Reid, I).C.La., 49 F.Supp. 
313, aflEh*med, C.C.A., Reid v. U. S.. 
136 P.2d 476, certiorari denied 64 
S,Ct 87. 320 U.S, 775. 88 L.Ed. 465, 
rehearing denied 64 S.Ct. 156, 320 
U.S. 813, 88 L.Ed. 491. 

Ala.—Woodard v. State, 44 So.2d 241. 
263 Ala. 259 —Bahakel v. Great 
Southern Trucking Co., 31 So. 2d 
75, 249 Ala. 363 —Pinkerton v. 

State. 22 So.2d 113, 246 Ala. 540. 

Simpson v. State, 70 So.2d 642, 
37 Ala.App. 466. « 

Cal.—Jaegel v. Jacques, 117 P.2d 710. 
47 aA2d 179. 

Conn.—German v. German, 8 A.za 
849. 126 Conn. 84. 

p^C._^Puchs v. Aronoff, Mun.App., 46 

<ja!^Smaha v. George, 24 S.B.2d 385, 
196 Ga. 412. 

McLendon v. Johnson, 81 S.B.2d 
89. 71 Ga.App. 424—Sisk v. Land¬ 
ers, 21 S.B.2d 449, 67 Ga.App. 638, 

XiL _ In re Elkerton’s Estate, 44 N.E. 

2d 148, 380 Ill. 394. 

Hectus V. Chicago Transit Au 
thority, 122 N.E.2d 687, 3 IlLApp. 
2d 439. 

Lia._^Duet V. Tramontana, App., 26 

So.2d 324 —Barnes v. Texas & New 
Orleans R. Co., App., 16 So.2d 600. 
Md.—^Basoff V. State, 119 A.2d 917, 
208 Md. 643. 

Minn.— Cormican v. Anchor Cas. Co., 
81 N.W.2d 782. 

"^-.J.—State V. D’Ippolito, 126 A.2d 1, 
*22 N.J. 818. 

Coleman v. Public Service Co¬ 
ordinated Transport, 199 A. 772, 
120 N.J.Law 884. 


N.M.—Alexander ▼. Cowart, 271 P. 

2d 1006. 68 N.M. 396. 

N.T.—^Lee V. Smith, 291 N.T.S. 47, 
161 Misc. 43. 

Or.—Osborne v. Groppo, 244 P.2d 
609, 194 Or. 692—^Fritz v. Fritz, 174 
P.2d 169, 179 Or. 612. 

Tenn.—McKinnon v. Michaud, 260 S. 

W.2d 721, 37 Tenn.App. 148. 

Va.—Barb v. Lowe, 86 S.E.2d 854, 
196 Va. 1014. 

70 C.J. P 786 note 48. 

Mere contradictixig statements of 
witness are not sufficient to raise 
reasonable doubt in minds of jury 
as to truth of witness’ testimony. 
Ala.—Walters v. State, 135 So. 600, 
24 Ala.App. 870. 

Xhadvertent misstatements are not 
ground for complete rejection of a 
witness' testimony. 

N.J.—State V. D’lppolito, 126 A 2d 
1, 22 N.J. 318. 


93. U.S.—The Florence P. Btoll, D. 
C.N.Y., 14 F. 408. 

Miss.—Fox V. Matthews, 33 Miss. 
433. 

34 , Pa.—Commonwealth v. De Basi, 
189 A 681, 125 Pa.Super. 522. 

95. La.—^Bourgeois v. Bourgeois, 12 
So.2d 278, 202 La. 578. 

Tenn.—^Bower v. Lunney, 178 S.W.2d 
91, 27 TenmApp. 87. 

70 C.J. P 786 note 47. 

96. U.S.— McClaskey v. Barr, C.C. 
Ohio, 54 P. 781. 

Ala,—^Black v. Black, 38 Ala, 111. 

97 . D.C.—^Fuchs v. Aronoff, Mun. 
App., 46 A2d 701. 

Ca._McLendon v, Johnson, 31 S.B. 

2d 89, 71 Ga.App. 424. 

70 C.J. P 786 note 46. 

Sstlmate of dlstanoes 

(1) If a witness has given incor¬ 
rect estimates of distances where 
events are happening quickly, that 
is a matter to be considered by jury 
in weighing his testimony, and is 
not ground for holding that his en¬ 
tire testimony is incredible, unwor- 
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thy of belief, and, as a matter of 
law, to be excluded. 

Va.—Barb v. Lowe, 86 S.E.2d 854, 196 
Va, 1014. 

(2) Mere inaccuracies in witness¬ 
es’ estimates of distance do not 
make such evidence inherently im¬ 
probable. 

Qal.—Cucuk V. Payne, 296 P.2d 7, 140 
C.A.2d 881. 

98. Ga.—Stanford v. State, 112 S.E. 
130, 163 Ga, 219. 

99. Miss.—^Anderson v. Cumberland 
Tel., etc., Co., 38 So. 786, 86 Miss. 
341. 

1. Colo.—Wolf V. People, 102 P. 20, 

45 Colo. 632. 

2 , U.S.—Liberty Mut. Ins. Co. v. 
Thompson, C.A.Tex., 171 P.2d 723. 

U. S. V. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Ala.—Bahakel v. Great Southern 
Trucking Co., 31 So.2d 75, 249 Ala. 
363—Pinkerton v. State, 22 So.2d 
113, 246 Ala. 640. 

Simpson v. State, 70 So.2d 542, 
37 Ala.App. 465—Morgan Plan Co. 
V. Beverly, 61 So.2d 177, 36 Ala. 
App. 663, certiorari dismissed 61 
So.2d 179, 255 Ala. 235. 

Cal.—^Newman v. Los Angeles Tran¬ 
sit Lines, 262 P.2d 95, 120 C.A2d 
685—^People v. Chapman, 209 P.2d 
121, 93 CA.2d 365, certiorari denied 
70 ’s.Ct. 423, 338 U.S. 943, 94 L.Ed. 
581—Jaegel v. Jacques, 117 P.2d 
710, 47 C.A2d 179. 

Ga.—^McLendon v. Johnson, 31 S.E. 2d 
89, 71 Ga.App. 424—Sisk v. Lan¬ 
ders, 21 S.B.2d 449, 67 Ga.App. 638. 
HI.—^People ex rel. Department of 
Public Works and Buildings v. 
Hubbard, 189 N.E. 23, 355 Ill. 196. 
La.—^Thibodaux v. Culotta, App., 192 
So. 712. 

Minn.—Cormican v. Anchor Cas. Co., 
81 N.W.2d 782. 

Mo.—^Bush V. Kansas City Public 
Service Co., 169 S.W.2d 331, 360 
Mo. 876. 
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least as to a matter which the witness believes to be 
material,3 and a witness is not to be discredited be¬ 
cause of a discrepancy,4 or contradiction,® or even 
deliberate falsehood® as to an irrelevant or immate¬ 
rial matter. 

Exaggeration or belittling. Mere exaggeration 
of a witness as to certain matters does not authorize 
the disregarding of his entire testimony,'^ nor is 
liis entire testimony to be disregarded because he 
has knowingly belittled a material part.® 

Effect of corroboration. Even though a witness 
is shown to have testified falsely in some respects, 
his testimony as to other matters concerning which 
he is corroborated by evidence of a credible nature 
should be considered,® and may be believed,al¬ 
though the jury may refuse to believe it notwith¬ 
standing the corroboration.ll Corroboration may 


be by a single witness,!* or any credible evidence,!® 
or by the facts and circumstances proved.!* It is es¬ 
sential, however, that the corroborating evidence 
be credible.!® 

False testimony of one witness as imputable to 
others. The testimony of one witness may not be 
disregarded, either in part or wholly, because an¬ 
other witness, testifying as to the same matter, may 
be found by the jury to have willfully testified false¬ 
ly to a material fact;i® the testimony of each must 
stand alone.17 

I 470 . - Miscellaneous Matters 

A variety of miscellaneous matters have been held 
to be or not to be considered In determining the credibili¬ 
ty of a witness. 

A variety of miscellaneous matters have been held 
to be or not to be considered in determining the 


Bressie v. Bressie, App., 266 S. 
W.2d 24—Clemens v. Clemens. 
App.. 238 S.W.2d 47. 

N-J.—Coleman v. Public Service Co¬ 
ordinated Transport, 199 A. 772, 
120 N.J.Law 384. 

Utah.—Gittens v. Lundberg, 284 P.2d 
1115, 3 Utah 2d 392. 

Wash.—State v. Taylor, 238 P.2d 
1189, 39 Waali.2d 751. 

Wyo.—-Parkel v. Union Pac. Coal Co.i 
237 P.2d 634, 69 Wyo. 122. 

70 C.J, p 787 note 60. 

Pacts affectiiiff credibility 

The jury are privileged to reject 
all the testimony of a witness who 
has willfully testified falsely to a 
**material fact,” and within this rule 
a “material fact” Includes facts bear¬ 
ing on credibility of the witness as 
well as those bearing directly on 
the issues in the case so that the en¬ 
tire testimony of a witness who has 
willfully falsified with respect to any 
fact going to his credibiUty may be 
disregarded. 

Xj.s.—^U. S. V. Foster, D.C.N.T., 9 F.R. 
D. 367. 

Collateral matter 

(1) Under statute requiring the 
total rejection, unless corroborated, 
of the testimony of a witness who 
swears willfully and knowingly false¬ 
ly, the false testimony may relate 
to a matter which Is merely “col¬ 
lateral” to the main Issue, although 
it must be relevant and incidentally 
material thereto. 

Oa.—Jones v. State, 28 S.F.2d 373, 70 
Ga.App. 481. 

(2) Testimony as to a collateral 

matter should not be seized on as a 
reason for condemning all of witness’ 
testimony. „ « 

Mont.—Walsh v. Butte, A. & P. Ry- 

Co., 97 P.2d 826, 109 Mont 466. 


8. Mass.—Bennett v. Susser, 77 N. 
K 884, 191 Mass. 829. 


Mo.—^Buah V. Kansas City Public 
Service Co., 169 S.W.2d 331. 360 Mo. 
876. 

Bressie v. Bressie, App., 266 S. 
W.2d 24—Clemens v. Clemens. App., 
238 S.W.2d 47. 

4. Mo.—Bush V. Kansas City Pub¬ 
lic Service Co., 169 S.W.2d 331, 850 
Mo. 876. 

Bressie v. Bressie, App., 266 S.W. 
2d 24—Clemens v. Clemens, App«» 
238 S.W.2d 47. 

Mont.—Hill V. Haller. 90 P.2d 977, 
108 Mont. 251. 

N.Y.—^Mlano v. Schneider, 148 N.T.S. 
2d 340, 1 Misc.2d 1039. affirmed. 
APp.Uiv., 162 N.Y.S.2d 544. 

Okl,—Clardy v. State, 240 P.2d 456, 
95 Okl.Cr. 85. 

70 C.J. p 787 note 52. 

5. Ill.—Crabtree v, Hagenbaugh, 25 
Ill. 233, 79 Ain.D. 324. 

Mo.—^Bush V. Kansas City Public 
Service Co., 169 S.W.2d 331, 350 
Mo. 876, 

Bressie v. Bressie, App., 266 S.W. 
2d 24—Clemens v. Clemens, App., 
338 S.W.2d 47. 

N.H.—^Rowland v. St Mary's Bank. 
40 A,2d 741, 93 N.H. 246. 

6. Mo.—^Bush V. Kansas City Public 
Service Co., 169 S.W.2d 331, 350 Mo. 
876. 

Bressie v. Bressie, App., 266 S.W. 
2d 24—Clemens v. Clemens, App. 
288 S.W.2d 47. 

70 C.J. p 787 note 64. 

7. Ill.—Chicago City R. Co. v. Allen, 
48 N.B. 414, 169 Ill. 287. 

70 C.J. p 787 note 66. 

8. Ill.—Chicagro, etc., R. Co. v, 
Kline. 77 N.B. 229, 220 Ill. 334. 

9. U.S.—^Larmay v. Hobby. D.C.Wls., 
132 P.Supp. 738. 

Colo.—^Baer v. Baer, 128 P.2d 478, 
109 Colo. 545. 

D.C.—^Lee Won Sing v. Cottone, 123 
P.2d 169, 74 APP.U.C. 874. 


Qa.—‘McLendon v. Johnson, 31 S.B. 

2d 89, 71 Ga.App. 424. 

Ill.—People ex rel. Department of 
Public Works and Buildings v. 
Hubbard, 189 N.E. 23, 355 Ill. 196. 

Almar Forming Mach. Co. v. F. 
& W. Metal Forming Machinery 
Co., 31 N.B.2d 415, 308 IILApp. 151. 
T.n, —Goynes v. St. Charles Dairy, 
App., 197 So. 819. 

70 aJ. P 787 note 58. 

Corroboration generally see Infra 8 
645 et seq. 

10. Idaho.—In re Stone’s Estate, 308 
P.2d 597. 

N.T.—^In re Martin’s Estate, 273 N.Y. 
S. 123, 161 Misc. 94, affirmed In re 
Martin’s Will, 276 N.Y.S. 796, 243 
App.Div. 513. 

Utah.—^Tracy Loan & Trust Co. v. 
Openshaw Inv. Co., 132 P.2a 388, 
102 Utah 509. 

70 C.J. p 787 note 69. 

11, U.S.—Shecll V. U. a, Wis., 226 
F, 184, 141 C.C.A. 182. 

70 C.J. P 787 note 60. 

13 . Ill.—Weddemann v. Lehman, 111 
Ill-App. 231—Steward v. West Chi¬ 
cago St R. Co., 67 IlLApp. 496. 


13 . Wis.—Hart v. Godkin, 100 N.W. 
1057, 122 Wis. 646—^P. Dohmen Co. 
V. Niagara Fire Ins. Co., 71 N.W. 
69, 96 Wis. 38. 

14 . Wis.—^F. Dohmen Co., Limited 

V. Niagara Fire Ins. Co., supra. 

70 C.J. P 788 note 8. 

15. Ill.—^People V. Pursley, 134 N.B. 
128, 302 Ill. 62. 

16. Mo.—^McBride v. Mercantile- 
Comm^ce Bank & Trust Co., 48 S. 

W. 2d 922, 330 Mo. 259. 

N.T.—^Bluestein v. New York Rys. 
Co., 175 N.Y.S. 740. 

17 . Mo.—^McBride v. Mercantile- 
Commerce Bank & Trust Co., 48 S. 
W.2d 922, 830 Mo. 269. 
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credibility of a witness.^® The factor that the other I 
observers of the transaction are dead may be con- j 
sidered in determining the credibility of the wit¬ 
ness.^® The circumstance that a witness to a col¬ 
lision between motor vehicles was not noticed by the 
drivers and did not identify himself to them after 
the collision does not discredit his testimony.^® 

Hypnosis. The credibility of a witness may be 
affected by the fact that he has been hj-pnotized 
by and is much under the influence of the party for 
whom he testifies.^! 

Use or influence of drugs- The mere fact that a 
witness uses or has used drugs does not impair his 
credibility in the absence of any showing that his 
mind or memory has been affected thereby ,22 or 
that he was under the influence of drugs at the 
time of the occurrence as to which he testifies,^3 
or is under such influence when his testimony is g^v- 
en.24 Xhe evidence of a witness who was under 
the influence of a drug at the time of the occurrence 
to which he testifies or is under such influence at the 
time of testif 3 dng is very unreliable and such fact 
should be considered by the jury as bearing on his 
credibility,and the habitual use of drugs to 
excess may be shown as a circumstance to be con¬ 
sidered by the jury in determining his memory and 
mental condition,3® expert evidence being admis¬ 
sible as to the effect of habitual use of opiates,^^ 
and as bearing on the probability of the witness hav¬ 
ing been under the influence of drugs at the time of 
the occurrence to which he testifies and hence unable 
to observe accurately.28 

Correctness or incorrectness in other specific 
transactions. The testimony of a witness cannot be 
sustained or impeached by proof of his correctness 
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or incorrectness in other specific transactions.^^ 

Manner in which deposition taken. Noncompli¬ 
ance with the statutory requirements in the taking 
of a deposition is not a ground of attack on the 
credibility of a witness.30 

Former adjudication as to credibility. Where the 
testimony of parties is contradictory, the opinion 
of the supreme court in another case between them 
cannot be read as bearing on the credit which 
should attach to the testimony of one of them for 
the purpose of discrediting him.3i 

Acts of husband of witness. The acts of the hus¬ 
band of a witness are not competent to discredit her 
as a witness.33 

Acts of partner of witness. The fraudulent act of 
one partner does not affect the credibility of the 
other.33 

Effect of knowledge by attorney. A witness who 
denies personal knowledge of a fact cannot be dis¬ 
credited on any assumption that he must have known 
whatever was brought to the cognizance of his 
attomey.3^ 

Conduct subsequent to testifying. The conduct 
of a witness subsequent to testifying may be con¬ 
sidered as affecting his credibility,35 provided such 
conduct reflects on him in his character as a wit- 
ness.33 

Usurious transactions by witness. The fact that 
a witness has exacted and taken usurious interest 
on a loan does not affect his credibility.3'? 

§ 471. Sustaining Unimpeached Witness 

I In the absence of an attack on the credibility of a 
i witness, sustaining evidence ordinarily Is not allowed. 


la Tex.—^PaJihandle & S. F. Ry. Co. 
V. Wilson, Clv.App., 186 S.W.2d 
1062, error dismissed. 

Oppoxtrmlty for perjury Is not 
enough to discredit a witness. 

R.I.—Zaidman v. Cohen, 58 A.2d 118, 
74 R.I. 19. 

19. U.S,—Eauitable Life Assur. Soc. 
of U. S. V. Wells, aC.A.Ky., 101 F. 
2d 608. 

2 a U.S.—General Baking Co. v. U. 
S.. D.aPa., 104 F.Supp. 486. 

21. N.C.—State v. Bxum, 60 S.B. 283, 
138 N.C. 599. 

70 C.J. p 766 note IL 

22. Mont.—State v. Glelm, 41 P. 998, 
17 Mont 17, 62 Am.S.R. 666, 31 tu 
R.A, 294. 

70 C.J. P 766 note 12. 

23. Wash.—State v. Schuman, 153 
P. 1084, 89 Wash. 9, Ann.Cas.l918A 
€83. 

70 C.J. p 766 note IS. 


24. Fla.—Eldridge v. State, 9 So. 
448, 27 Fla. 162. 

70 CJ. p 766 note 14. 

25. Mo.—^Markowitz v. Markowitz, 
App., 290 S.W. 119. 

70 C.J, p 766 note 15. 

23. U.S.—Chicago & N. W. Ry. Co. 

V. McKenna, C.C.A.Neb., 74 F.2d 
166. 

70 C.J. p 766 note 16. 

27- Tex.—Anderson v. Stata 144 S. 

W. 281, 65 Tex.Cr. 366. 

28. N.Y.—^People v. Webster, 84 N. 
B. 730, 139 N.T. 73. 

70 C.J. p 766 note 18. 

29. Ky.—Wilson v. Commonwealth, 
64 S.W. 946, 21 Ky.L. 1333. 

80. Ark.—Taylor v. McClintock, 112 
S.W. 406, 87 Ark. 243. 

70 CJ. p 788 note 70. 

81. Mich.—^Anderson Carriage Co. v. 
Pungs, 96 N.W. 668. 134 Mich. 474. 

70 C.J. p 788 note 71. 

348 


32. N.C.—Fly the v. Eastern Caro* 
lina Coach Co., 143 S.E. 866, 195 N. 
C. 777—State v. Jefferson, 28 N.C. 
305. 

Ohio.—McCombs v. State, 8 Ohio St.- 
643. 

33. U.S.—Tingle v. U. S., Tex., 87 F. 
320, 80 C.C.A. 666. 

70 C.J. p 788 note 66. 

34. Mich.—^Dickinson v. Dustin, 21 
Mich. 561. 

35. Conn.—Christie v. Eager, 26 A^ 
2d 352, 129 Conn. 62. 

W.Va.—^Peck v. Roberts, 106 S.B. 
640, 88 W.V€U 202. 

36. Tex.—Carter v. State, 183 S.W. 
881, 78 Tex.Cr. 482. 

70 C.J. P 776 note 65. 

37. N.T.—^Pooler v. Curtiss, 8: 

Thomps. & C. 228. 
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As a general rule evidence is not admissible to 
sustain the credibility of an unimpeached witness,^ ^ 
or of a person accused of crime who testifies in his 
own behalf but a party who offers evidence as 
to conduct of his own witness in other transactions 
to show how worthy of credit he is is in no position 
to object to admission of evidence in rebuttal there- 
of.40 

§ 472. -Corroboration 

The testimony of a witness who has not been Im¬ 
peached ordinarily may not be corroborated by other evi- 
dence which bears on the credibility of the witness rather 
than on the Issues in the cause. 

Where a witness has not been impeached, it is not 
in general permissible to support his testimony by 
other evidence, corroborative in its nature, which 
bears on the credibility of the witness rather than 


on the issues in the cause,^^ and an unsuccessful at¬ 
tempt to impeach,^^ or a rigid cross-examination,^^ 
or an examination to bring out relationship to ac¬ 
cused,or a mere contradiction on the facts in is¬ 
sue,^® does not justify corroborative evidence bear¬ 
ing on the credibility of the witness. How'ever, 
considerable latitude must be allowed in the ad¬ 
mission of corroborative evidence of a witness not 
directly impeached,*^® and under certain circum¬ 
stances corroborative evidence is admissible to sup¬ 
port the testimony of such a witness.^^ 

It is permissible to corroborate an unimpeached 
witness as to any fact in issue in the case,^^ subject 
to discretion of the court as to how far it wdll permit 
a digression from the main issue to collateral ones 
which bear only on the question of corroboration, 
as discussed infra § 647; and where the witness has 


38. U.S.—U. S. v. Keller, D.aN.J.. 
145 F.Supp. 692. 

Ala.—Stokley v. State, 49 So.2d 284, 
254 Ala. 534. 

Tex.—^Parham v. State, 244 S.W.Sd 
809, 156 Tex.Cr. 678—Garrard v. 
State, 128 S.W.2d 38. 137 Tex.Cr. 76 
—^Morton v. State, Cr., 71 S.W. 281. 

Wls.—^McCauley v. Balsley, 8 N.W.2d 
299. 242 Wia. 628. 

70 C.J. P 788 note 73. 

Grounds for admission of: 
Corroboration see infra § 472. 
Evidence of grood character see in¬ 
fra § 532. 

39. Okl.—Schmitt v. State, 47 P.2d 
199, 67 Okl.Cr. 102. 

70 C.J. P 788 note 74. 

40. La.—^Prevost v. Simeon, 4 La. 
472. 

41. Conn.—State v. Palm, 197 A, 168, 
123 Conn. 666. 

Ga.—Duncan v. State, 199 S.E. 319, 
58 Ga.App. 551. 

N.T.—^People V. Nitzbergr, 38 N.B.2d 
490, 287 N.T. 183, 138 AL.R. 1263, 
reargument denied 40 N.B.2d 40, 
287 N.T. 764, 138 AL.R. 1266. 

Tex.—^Newton v. State, 180 S,W.2d 
946, 147 Tex.Cr. 400. I 

Wash.—Choate v. Robertson, 196 P. 
2d 630, 31 Wash.2d 118—State v. 
Lynch, 29 P.2d 393, 176 Wash. 349. 

W.Va,—^McCabe v. City of Parkers¬ 
burg, 79 S.B.2d 87, 138 W.Va. 830. 

70 C.J. P 789 note 77. 

Corroboration required for testimony 
in action by or against representa¬ 
tives, survivors, or successors in 
title or interest of persons de¬ 
ceased or incompetent see infra S 
651. 

42. Mo.—Plach v. Ball, 240 S.W. 466, 
209 Mo.App. 389. 

43. Kan.—Corpus Juris • dted in 
State V. Pouts, 221 P.2d 841, 849, 
169 Kan. 686. 

70 C.J. P 789 note 79. 


Saffident method 

It has been held, however, that 
cross-examination of witness is suf¬ 
ficient method of impeaching him to 
establish predicate for admission of 
evidence of his previous statements 
consistent with his testimony on 
occasions so near event involved and 
so long before litigation that effect 
thereof could not have been foreseen. 
N.J.—State V. Kane, 75 A.2d 894, 9 
N.J.Super. 254. 

Discrepaudes or inconsistendes 
Previous consistent statements of 
a witness to a third person are not 
admissible to corroborate witness 
simply because some discrepancies or 
inconsistencies are made to appear 
by cross-examination. 

N.J.—State V. Griffin, 89 A.2d 67, 19 
N.J.Super. 581. 

44 . Tex.—Welch v. State, 122 S.W. 
880, 57 Tex.Cr. 111. 

45. Ga.—Duncan v. State, 199 S.B. 

319, 58 Ga.App. 551. I 

Tex.—Ft. Worth Belt Ry. Co. v. | 
Cabell, Civ.App., 161 S.W. 1083, er¬ 
ror refused—^McKensie v. Watson, 
81 S.W. 1017, 36 Tex.Civ,App. 235. 
70 C.J. p 789 note 81. 

Effect of contradiction see infra § 
644. 

Consisteut statement 

Mere contradiction by other wit¬ 
nesses is not such an impeachment 
as wlU authorize introduction of 
former consistent statement to cor¬ 
roborate witness. 

Tex.—Coleman v. Texas & Pac. Ry. 
Co., CivApp., 241 S.W.2d 308, er¬ 
ror refused, 

48. Ga.—Rawlins v. State, 28 S.E. 
2d 360, 70 Ga.App. 308—Aycock v. 
State, 10 S.B,2d 84, 62 Ga.App. 812. 

Jadidal discretloxL 

K.J.—^Epstein v. National Caa. Co., 
64 A.2d 67, 1 N.J. 409. 
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47. Ala.—Corpus Juris dted in Key 
V. State, 197 So. 364, 365, 240 Ala. 
19. 

Ga.—Aycock v. State, 10 S.E.2d 84, 
62 Ga.App. 812^—New York Life 
Ins. Co. V. Jennings, 6 S.B.2d 431, 
61 Ga.App. 557. 

70 C.J. p 789 note 82. 

Exceptions not extended 
Exceptions to general rule limiting 
admission of evidence to corroborate 
a witness are not to be extended. 
Mass.—^Wilson v. Jeffrey, 102 N.B. 
2d 426, 328 Mass. 192. 

Eoss of memory 

In prosecution of automobile driv¬ 
er for involuntary manslaughter, 
surviving occupant of automobile 
w€is properly called as a witness for 
the commonwealth, and, following 
his statement that he had no recol¬ 
lection of events preceding the ac¬ 
cident, physician was properly per¬ 
mitted to testify that injury to his 
head sustained in accident would re¬ 
sult in loss of memory as to the oc¬ 
currence. 

Pa.—Commonwealth v. Carroll, 200 
A. 139, 181 Pa.Super. 857. 

48. U.S.—Gaynor v. Atlajitic Grey¬ 
hound Corp., C.A.Pa., 183 F-2d 482— 
Railway Exp. Agency v. Mackay. 
aAMinru, 181 F.2d 257, 19 A.L.R. 
2d 1248. 

Pla.—Chaachou v. Chaachou, 73 So. 
2d 830. 

La.—Employers* Fire Ins. Co. v, 
Vincent, App., 62 So.2d 90. 

K.Y.—People v. Jelke, 136 N.B.2d 
213, 1 N.Y.2d 821. 

Tex.— Robinson v. Lovell, Civ.App., 
238 S.W.2d 294, refused no re¬ 
versible error. 

WaslL—Sheddy v. Inland Motor 
Freight, 63 P.2d 430, 189 Wash. 48. 
70 C.J. p 789 note 88. 

Corroboration of witnesses generally 
see infra $9 645—650. 
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testified directly to a fact from the experience of his 
own senses, the extent to which he shall be allowed 
to testify to circumstances corroborative of the 
truth of what he has sworn must rest in the discre¬ 
tion of the trial court,^^ It is not reversible error 
to admit sustaining evidence before the attack on 
a witness’ credibility where the attack is made 

later.50 

Corroborating evidence subject to rule. Where 
a witness has not been impeached, it is not permis¬ 
sible to support his testimony by showing that he 
had made previous statements®^ or identifications® ^ 
out of court in conformity with his testimony, that 
his testimony is consistent with that given by him 
in a previous proceeding,®^ or before the grand 
jury,®^ or that he had never made any statements 
contradictory to his testimony.®® However, the ap- 
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plication of the rule regulating the reception and 
exclusion of corroborative testimony of this kind is 
largely within the discretion of the court,®® and in 
some circumstances such testimony is admissible,®*^ 
at least to the extent that its reception is authorized 
by statute.®® Evidence introduced and admissible 
for another purpose cannot be excluded on the 
ground that it supports the testimony of an imim- 
peached witness.®® 

§ 473. -Evidence of Good Character or 

Keputation 

Generally, where the character of a witness has 
not been attacked, evidence Is not admissible to show 
his good character or reputation. 

As a general rule, evidence is not admissible to 
show the good character or reputation of a witness 
whose character has not been attacked,®® and whose 


4a. Ky.—Chesapeake & O. Ry. Co. v. 
White’s Adm’x, 143 S.W. 1046, 147 
Ky. 15. Ann.Caa.l913D 239. 

70 C.J. P 789 note 85. 

BO. Cal.—Barkley v. Copeland, 15 P. 
807, 74 C. 1, 5 Am.S.R. 413, re¬ 
heard 25 P. 1, 405. 86 C. 483. 

SI. U.S.—Mellon v. U. S., C.A.Ala.. 
170 P.2d 583. 

XT. S. V. Keller, D.CN.X, 145 F. 
Supp. 692. 

Cal.—-People v. Haag. 273 P.2d 828, 
127 C.A.2d 93. 

Conn.--State v. Palm, 197 A. 168, 123 
Conn. 666. 

Kan. —Corpus Juris guoted la. State 
V. Fonts, 221 P.2d 841, 849, 169 
Kan. 686. 

Mass.—Glover v. Callahan, 12 N.F. 

2d 194, 299 Mass. 55. 

Miss.—^Harrison v. Gatewood, 61 So. | 
2d 59. 211 Miss. 121. j 

Mo.— Corpus Juris quoted ia Ford v. I 
Louisville & N. R. Co., 183 S.W,2d 
137 139 

N.J.-^tate V. D’Ippolito, 126 A.2d 1. 
22 KJ. 318—State v. Landeros, 118 
A.2d 521. 20 N.J. 69. 

Okl.—^Kum V. Thompson, 105 P.2d 
422, 187 OkL 664. 

Doser v. State, 203 P.2d 461, 880 
Okl.Cr. 299. 

Tex.—^McKensie v. Watson, 81 S.W. 
1017, 36 Tex.Civ.App. 235. 

Newton v. State, 180 S.W'.2d 946, 
147 Tex.Cr. 400—Cuplt v. State, 
279 aw. 456, 103 Tex.Cr. 13— 
Meaver v. State, 150 S.W. 785, 68 
Tex.Cr. 214—^Dorman v. State, 141 
S.W. 626, 64 Tex.Cr. 104. 

Wash.—State v. Lynch, 29 P.2d 893, 
176 Wash. 349. 

70 CJ. p 789 note 87. 

62. Elan.— Corpus Juris quoted ia 
State V. Pouts, 221 P.2d 841, 849, 
169 Kan. 686. 

Mo.— Corpus Juris quoted in Ford v. 
LouisviUe & N. B. Co., 183 S.W.2d 
137, 139. 


N.T.—^People v. Jung Hing, 106 N.E. 
106, 212 N.T. 393, Ann.Cas.l915D 
333, 31 N.Y.Cr. 449. 

People V. Melvin, 126 N.T.S.2d 
221, 282 App.Div. 960. 

70 C.J. p 790 note 88. 

63. Kan.—Corpus Juris quoted in 
State V. Pouts, 221 P.2d 841, 849, 
169 Kan. 686. 

Mo.—Corpus Juris quoted ia Ford v. 
LouisviUe & N. R. Co., 183 S.W.2d 
137, 139. 

70 C.J. p 790 note 89. 

64. Tex.—^Baldwin v. State, 199 S.W. ^ 

468, 82 Tex,Cr. 243. I 

70 C.J. p 790 note 90. 

66. Kan.—Corpus Juris quoted in 
State v. Pouts, 221 P.2d 841, 849, 
169 Kan. 689. 

Mo.—Corpus Juris quoted ia Ford v. 
Louisville & N. R. Co., 183 S.W. 
2d 137, 139. 

70 C.J. p 790 note 91. 

66. N.C.—Gibson v. Whitton, 79 S.B. 
2d 196, 239 N.C. 11. 

57. N.C,—State v. Rogers, 64 S,B.2d 
572, 233 N.C. 390, 28 A.L.R.2d 1104. 
Xdeatifioatioa ia courtroom 
Eyewitnesses who identify defend¬ 
ant in courtroom may properly be 
permitted to corroborate their testi¬ 
mony by statement of fact of prior 
identification. 

Cal.—People v. Richardson, 169 P.2d 
44. 74 C.A,2d 528. 

68. Za New York 

(1) Where, at common law, testi¬ 
mony as to a previously made iden¬ 
tification was precluded, except in 
certain cases, whether tendered by 
person who made Identification or by 
one who was witness to it, statute 
providing only that the person who 
made a previous identification may 
testify thereto did not operate to re¬ 
lieve any person, other than the 
identifier, from prohibitions other¬ 
wise existing. 


N.Y.—^People v. Trowbridge, 113 N.B. 
2d 841, 805 N.Y. 471. 

People V. Cioffl, 160 N.Y.S.2d 
192. 1 N.Y.2d 70. 133 N.B.2d 703. 

(2) Testimony to prior identifica¬ 
tion from photographs is not admis¬ 
sible under the statuta 
N.Y.—^People v. Cioffl, supra. 

People V. Hagedorny, 70 N.Y.S. 
2d 611, 272 App.Div. 830. 

59. Ala.—Key v. State, 197 So. 363, 
240 Ala. 1—Key v. State, 197 So. 
364. 240 Ala. 19. 

Conn.—Papas v. .^tna Ins. Co., 150 
A. 310, 111 Conn. 415. 

60. U.S.—^Kauz V. U. S., CA.Pla., 
188 F,2d 9. 

Ala.—^Pointer v. State, 74 So.2d 615, 
37 A2a.App. 670—Lassiter v. State, 
47 So.2d 230, 35 Ala.App. 323, cer¬ 
tiorari denied 47 So.2d 238, 254 Ala. 
6—Berry v. State, 175 So. 407. 27 
Ala.App. 507, certiorari denied 175 
So. 412, 234 Ala. 414. 

Ga.—Aycock v. State, 10 S.E.2d 84, 62 
Ga.App. 812—Vernon v. State, 174 
S.B. 548, 49 Ga.App. 187. 

Ind.—Bryant v. State, 118 N.B.2d 894, 
233 Ind. 274. 

Miss.—Tiner v. State, 69 So.2d 287, 
214 Miss. 551. 

Pa.—Campbell v. Campbell, 21 A.2d 
476, 146 Pa.Super. 58. 

I S.a—State V. King, 173 S.E. 76, 172 
S.C. 127. 

Tex.—^Dodson v. Kuykendall, Civ. 

I App., 127 S.W.2d 348, error dis¬ 
missed, Judgment correct—^Fort 
Worth Hotel Co. v. Waggoman, Civ. 
App., 126 S.W.2d 678, error dis¬ 
missed, judgment correct—Cock- 
bum V. Irvin, Civ.App., 88 S.W.2d 
747, error dismissed. 

Thurnwin v. State, Cr., 286 S.W. 
2d 941—^Tweedle v. State, 218 S.W. 
2d 846, 153 Tex.Cr. 200—^Dodson v. 
State, 192 S.W.2d 451, 149 Tex.Cr. 
184. 
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testimony has not be impeached,especially where 
such evidence tends to give undue w^eight to the 
witness' testimony nor can character witnesses 
summoned and in attendance in anticipation of an 
attack be allowed to testify before the attack has 
been made.^2 While it is permissible to question 
an unimpeached witness with respect to his own 
occupation and residence and positions then or 
previously held by him,®^ it is not permissible to 
question one witness about positions of trust held 
by another in the absence of impeaching evidence,®® 
although in such case it is not reversible error where 
the facts had also been testified to by the witness 
holding such positions without objection.^® 

While the rule excluding evidence of good char¬ 
acter of an unimpeached witness does not affect the 
right of defendant in a criminal case to introduce 
negative testimony in support of his good charac¬ 
ter,®*^ if he testifies in his own behalf, he may not 
introduce evidence in support of his reputation for 
truth and veracity where his credibility has not been 
put in issue,®® but he may introduce such evidence 
where charged with a crime which imports dis¬ 
honesty.®® Similarly, a party in a civil action testi- 


f3ring in his own favor may not introduce evidence 
of his good character prior to any attempt to im¬ 
peach him.^® Testimony which is not e\fidence of 
reputation for truth and veracity and w^hich is of¬ 
fered for another purpose is not within the rule 
excluding such testimony in the absence of im- 
peachment.7t 

Witness stranger in localityj or deaf and dumb. 
According to some authorities, even though a wit¬ 
ness is unimpeached, proof of his good character 
and reputation for veracity is admissible where he 
is a stranger in the locality,^® or is deaf and dumb.^® 
A witness is not a stranger within the meaning of 
the rule where he is a citizen of the county in which 
the trial is had even though not knowm to the 
jury.*^^ 

§ 474. Right to Impeach or Discredit Witness 

A party has the right to introduce evidence directly 
attacking the credibility of a witness for his adversary; 
but ordinarily a witness may not be impeached on col¬ 
lateral matters not relevant to the Issue to be tried. 

It is the right of a party to introduce evidence 
directly attacking the credibility of a witness for 


Va^—^Fry v. Commonwealth, 177 S.B. 

860, 168 Va. 1085. 

70 C.J. p 790 note 94. 

Sustaining character of impeached 
witness see infra S§ 532-’535. 
When snpportiiiLsr evidenoe admitted 
Supporting evidence of good char¬ 
acter for truth or honesty should 
only be admitted where nature of ac¬ 
tion directly involves party’s char¬ 
acter, where witness has been im¬ 
peached, or where pleading or evi¬ 
dence charges commission of crime 
involving moral turpitude, 

Tex.—^Waggoman v. Fort Worth Well 
Machinery & Supply Co., 76 S.W.2d 
1005, 124 Tex. 325. 

Evidence hdd corroborative 

Evidence of good reputation of 
witnesses, other than defendant, is 
merely corroborative and is relevant 
only to a Jury in determining weight 
to be given testimony of witnesses. 
N.C.—State v. Wood, 66 S.B.2d 142, 
238 N.C. 636. 

Attack on character not shown 

(1) Mere fact that witness was 
contradicted by other evidence in 
case does not constitute attack on 
his reputation for truth and veracity 
so SB to render admissible evidence 
of good reputation of witness. 

U.S.—Kauz V. U. S., C.A.Fla., 188 
F 2d 9 

Ala.—^Lassiter v. State, 47 So.2d 230. 
35 Ala-App. 823, certiorari denied 
47 So.2d 233, 254 Ala. 5. 

Tex.—^Fort Worth Hotel CSo. v. Wag- 
goman, Civ.App., 126 S.W.2d 578, 
error msmissed. Judgment correct. 


(2) Asking defendant if he would 
steal cattle, to which defendant an¬ 
swered that he would not, or similar 
Questions, did not have the effect of 
placing in issue defendant’s reputa¬ 
tion for truth, so as to entitle de¬ 
fendant to introduce evidence of good 
reputation for truth. 

Tex,—Barrera v. Duval County 
Banch Co., Civ.App.. 135 S.W.2d 
518, error refused. 

(3) Attack justifying evidence of 
character or reputation of witness 
see infra § 532. 

81. Ala.—Kelley v. State, 161 So. 

613, 25 Ala.App. 587. 

Ga-—New York Life Ins. Co. v. Jen¬ 
nings, 6 S.E.2d 431, 61 Ga.App. 567. 
Mo.—Quinn v. Berberich, App., 68 S. 
W.2d 926. 

Tex,—-Tweedle v. State, 218 S.W.2d 
846, 163 Tex.Cr. 200. 

70 C.J. p 790 note 95. 

62. Iowa.—State v. Owens, 79 S.W. 
462, 109 Iowa 1. 

70 C.J. p 790 note 96. 

63. Ga.—^Travelers’ Ins. Co. v. Shep¬ 
pard, 12 S.B. 18, 86 Ga. 761. 

70 C.J. p 790 note 97. 

64. Wash.—^Bennett v. Seattle Elec¬ 
tric Co., 105 P. 825, 56 Wash. 407. 

70 C.J. p 791 note 98. 

65. Mo.—Carson v. Smith, 34 S.W. 

I 855, 133 Ho. 606. 

! 66. Tex.—Galveston, etc., B. Co. v. 
Thomsberry, 17 S.W. 521. 

67. Ala.—Stone v. State, 98 So. 706, 
208 Ala. 50. 

70 C.J. p 791 note 2. 
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Only other witnesses and not ac¬ 
cused may testify as to accused’s 

reputation. 

Colo.—^Martin v. People, 163 P.2d 697, 
114 Colo. 120. 

68. U.S.—Sutherland v. D. S., GCA. 
Va., 92 F.2d 305. 

Ala.—^Thomas v. State, 184 So. 482, 
28 Ala.App. 371—^Reeves v. State, 
182 So. 90, 28 Ala.App. 222, certio¬ 
rari denied 182 So. 92, 236 Ala. 
268—George v. State, 169 So. 325, 
27 Ala.App. 196, certiorari denied 
169 So. 328, 282 Ala. 671. 

Tex.—Jackson v. State, 126 S.W.2d 
965, 136 Tex.Cr. 574. 

70 C.J. p 791 note 3. 

68. U.S.—Cohen v. U. S., C.C.A.Wis., 
291 F. 368. 

70. Ga.—Stanley v. Willingham. 91 
S.B.2d 791, 93 Ga.App. 421. 

Mo.—^Humphries v. Shipp, 194 S.W, 
2d 693, 238 Mo.App. 985. 

Tex.—S. H. Kress & Co. v. Lindley, 
Civ.App., 46 S.W.2d 379. 

Wis.—McCauley v. Balsley, 8 N.W.2d 
299, 242 Wia 528. 

70 C.J. p 791 note 3%. 

71- Cal.—^Fernandez v. Watt, 146 P. 
47, 26 C.A. 86. 

72. XJ.S.—^Alexander v. Alexander, C. 
A.S.C., 229 F.2d 111. 

Tex.—Bowers v. State, 134 S.W.2a 
263, 188 Tex.Cr. 92. 

70 C.J. p 791 note 5. 

73. Conn.—State v. De Wolf, 8 Conn, 
93, 20 Am.D. 90. 

74. Tex.—^Lewellen v. State, 236 & 
W. 987, 90 Tex.Cr. 688. 
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§ 474 WITNESSES 

his adversary,"^® or of his adversary when he testi¬ 
fies in his own behalf as discussed infra § 476; and 
the rule is applicable to criminal prosecutions,"® 
even where the statute providing for impeachment 
of a witness by the adverse party is in general terms 
and malfps no specific reference to criminal trials.’^ 
The right is subject to statutory limitations in some 
states, in which case the statute must be conformed 
to;^* and it has been held that the admission or 
rejection of impeaching testimony is discretionaryJ® 


According to some decisions, impeachment of a wit¬ 
ness whose testimony is immaterial or irrelevant 
is not allowed,®® but there is authority to the con- 
trary,®! and it has been held that the extent to 
which a party may go in impeaching the testimony 
of witnesses called by his opponent on matters not 
vital to the case is within the control of the trial 
judge.®® A witness may be impeached on collateral 
matters if they are relevant to the issue to be tried;®® 
Q^figr\\4se not.®^ A court in the trial of a case need 


75. U.S.—■'Watson v. Cannon Shoe 
Co., C.C.A.M1SS., 165 F.2d 311. 

Ariz.—State v, Aldrich, 251 P.2d 653, 
75 Arlz. 53. 

Colo.—Medina v. People, 291 P.2d 
1061, 133 Colo. 67. 

D.C.—Lee v. District of Columbia, 
Mun.App., 117 A2d 922. 

Oa.—Walraven v. Walraven, 47 S.E. 

2d 148, 76 Ga.App. 713. 

Mass.—Commonwealth v. Roselli, 138 
N.E.2d 607. 

Mich.—People v. Borowskl, 47 N.W. 

2d 42, 330 Mich. 120. 

N.C.—State v. Armstrong, 62 S.B.2d 
50, 232 N.C. 727. 

Ohio.—Smith v. City of Mayfleld 
Heights. App., 124 N.E.2d 761. 

Okl.—^Rath V. State, 38 P.2d 963, 66 i 
OkLCr. 179. 

Tex.—^Richard v. Hawkins, Clv.App., 
272 S.W.2d 421, refused no re¬ 
versible error—San Antonio Trans¬ 
it Co. V. McCurry, Civ.App., 212 S. 
W.2d 645, error refused no revers¬ 
ible error. 

70 C.J. P 791 note 8. 

Right to impeach employee of ad¬ 
verse party not forfeited by calling 
him see Infra $ 477. 

Basis for allowing party to attack 
credibility of witness not called by 
him is that the witness has testi¬ 
fied to some material fact or circum¬ 
stance relevant to the issue in casa 
Ala.—^Peoples v. State, 68 So.2d 599, 
357 Ala. 295. 

Bvaslon 

Witness cannot be permitted to 
evade impeachment by refusing to 
answer, or merely saying that he 
does not remember. 

Utah.—^Morton v. Hood, 143 P.2d 434, 
105 Utah 484. 

Issue of negligence 

Pact that evidence is Immaterial 
and irrelevant to issue of negligence 
does not make it inadmissible if 
otherwise relevant and material as 
to credibility of witness. 

U.S.—Atkinson v. Atchison, T. & S. 
P. Ry. Co., CJLN.M., 197 F.2d 244. 

Partial insufflolenoy 

Impeaching evidence, although In¬ 
sufficient wholly to Impeach wit¬ 
nesses, could be considered along 
with other facts and circumstances 
bearing on credibility of their testi¬ 
mony. 


U.S.—^American Casualty Co. of 
Reading, Pa., v. "Windham, D.C. 
Ga., 26 F.Supp. 261. 

76. Ill.—^People v. Gleitsmann, 197 
N.B. 667, 361 Ill. 165. 

Mo.—State V. Hayes, 204 S.W.2d 723, 
356 Mo. 1033. 

70 C.J. p 791 note 10. 

Right to impeach accused who testi- 
I fies in own behalf see infra § 476. 

77. Ky.—Jones v. Commonwealth, 
62 S.W.2d 66, 250 Ky. 217. 

78. Idaho.—State v. Branch, 164 P. 
2d 182, 66 Idaho 528. 

70 C.J. p 792 note 12. 

79. Fla.—Winner v. Sharp, 43 So.2d 
634—^Mungin v. State, 147 So. 577, 
109 Fla. 310. 

Wash.—State v. Hull, 48 P.2d 225, 
182 Wash. 681. 

80. U.S.—Herzog v. U. S., aACal., 
226 P.2d 561. 

Ala.—^Peoples v. State, 58 So.2d 699, 
257 Ala. 295. 

Cal.—People v. 'Whalen, 160 P.2d 660, 
70 C.A.2d 142. 

—State v. Chevallier, 36 La.Ann. 
81. 

Neb.—^Millslagle v. State, 290 N.W. 
726, 137 Neb. 664, modified on oth¬ 
er grounds 296 N.W. 394, 138 Neb. 
778. 

Tex.—Carr v, De Witt, Civ.App., 171 
S.W.2d 388. 

70 C.J, p 792 note 13. 
Cross-examination on collateral or 
irrelevant matters for mere pur¬ 
pose of impeachment see infra § 
484. 

81. Ky.—^Davis v. Commonwealth, 23 
S.W. 686, 96 Ky. 19, 16 Ky.L. 896, 
44 Am.S.R. 201. 

82. Mass.—Campbell v. Ashler, 70 N. 
E.2d 302, 300 Mass. 475. 

83. U.S,—^Hyland v. Millers Nat. 
Ins. Co., D.aCal., 68 P.2d 1003, af¬ 
firmed, C.C.A, 91 P.2d 735, rehear¬ 
ing denied 92 P.2d 462, and certio¬ 
rari denied 68 S.Ct. 644, 303 U.S. 
646, 82 L.Bd. 1107. 

70 C. J. p 792 note 15. 

Interest, motives, or animus of a 
witness is not regarded as collateral 
issue on which a witness may not 
be impeached. 

Tex.—^Newton v. State, 202 S.W.2d 
921, 150 Tex.Cr. 500. 
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84. U.S.—^Iva Ikuko Toguri D’Aqui¬ 
no V. U. S., C.ACal., 192 P.2d 338. 
Ala.—McDonald v. State, 1 So.2d 668, 
241 Ala. 172. 

Gipson V. State, 25 So.2d 390, 32 
Ala.App. 259, certiorari denied 26 
So.2d 392, 247 Ala.App. 629—Jones 
V. State, 17 So.2d 545, 31 Ala.App. 
878—Allen v. State, 191 So. 807, 29 
Ala.App. 80, reversed on other 
grounds 191 So. 809, 238 Ala. 437— 
Harrison v. State, 178 So. 464, 28 
Ala.App. 17, reversed on other 
grounds 178 So. 458, 235 Ala. 1, cer¬ 
tiorari denied 178 So. 460, 235 Ala. 
292—^Endsley v. State, 164 So. 396, 
26 Ala.App. 605. 

Cal.—^People v. Brown, 281 P.2d 10, 
131 C.A.2d 699—People v. Mc¬ 
Carthy, 200 P.2d 69, 88 C.A.2d 883— 
People V. Bumess, 127 P.2d 623, 
53 C.A.2d 214—People v. Pollock, 
89 P.2d 128, 31 C.A2d 747. 

Colo.—^Huggins v. Campbell, 274 P. 
2d 824, 180 Colo. 183—Wesner v. 
People, 260 P.2d 124, 126 Colo. 
400—^Montgomery v. People, 184 P. 
2d 480, 117 Colo. 118—Trujillo v. 
People, 178 P.2d 942, 116 Colo. 167. 
Ga.—^Friedman v. Odom, 53 S.B.2d 
136, 79 Ga.App. 107—J. F. McKin¬ 
ney & Co. V. Darby, 193 S.E. 694, 
56 Ga.App. 621. 

Ill.—^People V. Boulahanls, 68 N.E. 
2d 467, 394 Ill. 265—People v. Al¬ 
len, 14 N.B.2d 397, 368 Ill. 368. 
Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891—^Woods v. Common¬ 
wealth. 220 S.W.2d 1012, 310 Ky. 
896—Keene v. Commonwealth, 210 

5. W.2d 926, 307 Ky. 308. 

La.—State v. Alexander, 46 So. 2d 83, 
216 La. 932—State v. Valentine, 14 
So.2d 851, 203 La. 1057. 

Me.—State v. Sprague, 199 A, 706, 
135 Me. 470. 

—^People v. Taranski, 37 N.W. 
2d 101, 824 Mich. 132—People v. 
Culver, 273 N.W. 465, 280 Mich. 
223—^People v. Sallmone, 251 N.W. 
594, 265 Mich 486. 

Miss.—Jones v. State, 177 So. 35, 180 
Miss. 210. 

Mo.—State v. Swisher, 260 S.W.2d 

6, 864 Mo. 157—State v. Thomp¬ 
son, 92 S.W.2d 892, 888 Mo. 897. 

Sanders v. Kansas City, App., 
107 S.W.2d 795. 

Ohio.—^In re Lowry’s Estate, App., 40 
N.E.2d 469, affirmed. 42 N.B.2d 987, 
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not disregard the evidence of an impeached wit¬ 
ness, but should compare it with other evidence and 
all the facts proved in the case and then give to 
it such consideration as it is entitled to under all 
the facts and circumstances shown.S3 

Particular terms defined. The word “impeach” 
is applied to testimony to indicate that it is errone¬ 
ous,® ® and to “impeach” a witness means to call into 
question the veracity of the witness by means of 
evidence offered for that purpose, or by showing 
that the witness is unworthy of belief.®'^ “Impeach¬ 
ment” is an allegation, supported by proof, that a 
witness who has been examined is unworthy of 
credit.®® 

§ 475 , -Waiver of Right to Impeach Ab¬ 

sent Witness 

A mode of Impeachment which requires the laying 
of a foundation therefor is waived in the case of an ab- 


WITNESSES §§ 474-475 

Mnt witness where, to avoid a continuance, oPPOSlng 

party admits that the witness would, it 

tify to the particular matters set up In the affidavit for 

I n 11 a n 


A party waives his right to impeach an absent 
witness by a method which requires him to lay a 
foundation therefor, where, to avoid a continuance, 
he admits that the witness would, if present, testify 
to the particular matters set up in the affidavit for 
continuance,®® unless he reserves the right to im 
peach;®® but it is held broadly in other cases where 
the necessity of lajdng a foundation is not referred 
to as being'involved that, where the statement ad¬ 
mitted to prevent a continuance is given in evidence 
on the trial as the testimony of the witness, it may 
be impeached as any other testimony,®i and its cred¬ 
ibility may be attacked in the same manner as in 
cases of a deposition.®® In one jurisdiction the rule 
permitting impeachment in case of admission is 
followed in civil cases, while waiver of the right to 


140 Ohio St 223, motion granted 46 
K'.R2d 471. 


Okl.—Hammons v. State, Cr., 254 P. 

2d 793—^Bohot v. State, 206 P.2d 
585, 89 OkLCr. 238 —Williams v. 
State, 205 P.2d 1164, 89 Okl.Cr. 
145 —Love V. State, 182 P.2d 793, 

84 Okl.Cr. 385—^Pressley v. State, 
112 P.2d 809, 71 Okl.Cr. 736. 

Pa.—^Zubrod v. Kuhn, 53 A.2d 604, 
357 Pa. 200. 

R.I.—Owens V. Hagenbeck-Wallace 
Shows Co., 192 A. 158, 68 R.I. 162, 
112 A.L.P. 113, reargument denied 
192 A. 464, 112 A.L.R. 118. 

Tex.—Cloud V. Cloud, Civ.App., 139 
S.W.2d 826. 

Redding v. State, 274 S.W.2d 712, 
161 Tex.Cr. 63—Kennedy v. State, 
200 S.W.2d 400, 160 Tex.Cr. 215— 
Brooks V. State, 174 S.W.2d 265, 
146 Tex.Cr. 265—^Barr v. State, 172 
S.W.2d 822, 146 Tex.Cr. 178— 

Wortham v. State, 115 S.W.2d 650, 
134 Tex.Cr. 626. 

Va.—Williamson v. Commonwealth, 
23 S.E.2d 240, 180 Va. 277. 

70 C.J. P 792 note 16. 

Mwitfl.!? statement of rule 

Matter involved in impeachment of 
witness must relate directly to an 
issue involved or tend to show bias 
and prejudice on his part 
Ohio.—^Kunkel v. Cincinnati St By. 
Co., App., 80 N.B.2d 442. 

Discretion of court 

Reception of evidence collateral to 
any issue in case Intended to affect 
credibility of witness is usually 
within discretion of trial court 
ruling concerning it is not reason for 
reversal of judgment in absence of 
abuse of discretion. 

Neb.—Hampton v. Struve, 70 N.W.2d 
74, 160 Neb. 306. 
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Evidence held not inadmissihle as 
relating to impeachment on collat¬ 
eral matter. ^ ^ 

XJ.S.—Jaiser v. Milligan, P.C.Neb., 
120 F.Supp. 599. 

Mich-—Mulvena v. Alexander, 2i0 N. 

W. 291, 278 Mich. 265. 

]^iss.—W’allace v. State, 181 So. 522, 
182 Miss. 441. 

Pa.—Commonwealth v, Krick, 67 A. 

2d 746, 164 Pa.Super. 516. 

Va.—^Henson v. Commonwealth, 183 
S.E. 435. 165 Va, 821. 


88. Wash.—State v. Brent, 1S3 P.2d 
495, 504, 28 Wash.2d 501. 

31 C.J. P 254 note 10. 

Attack on reputation 

‘Impeachment” Is an attack on a 
witness* general reputation for truth 
and veracity, and is not, strictly 
speaking, the effect which is pro¬ 
duced on the credibility of his tes¬ 
timony by proof of contradictory 
statement made by him on a matter 
in issue or relevant thereto. 


85. Iowa.—^Bosserman v. Watson, 
298 N.W. S04, 230 Iowa 627. 
Acceptance in whde or in part 

(1) When a witness has been suc¬ 
cessfully Impeached, in any of the 
manners provided by law, jury can 
disregard testimony of such witness 
and exclude it entirely, provided tes- 

' tlmony is uncorroborated, and. If tes¬ 
timony is corroborated by circum¬ 
stances or other unimpeached e\'i- 
dence, jury can consider the testi¬ 
mony of such witness. 

Ga.— Kickllghter v. State, 45 S.B.2d 
719, 76 Ga.App. 246. 

(2) Jury may reject the testimony 
of a strongly Impeached witness and 
return a verdict of not guilty in 
spite of it with whatever semblance 
of truth the witness may have given 

Wis.—State v. Garnett, 11 N.W.2d 
166, 243 Wis. 615. 

86. La.—^Pratt v. McCoy, 52 So. 161, 
162. 125 La. 1040. 

31 C.X P 253 note 1. 

‘^Zmpeaclilng evidence’’ is that 
whicli is directed to the question 
of credibility of witnesses. 

Neb.—^Drewes v. State, 56 N.W.2d 
113, 166 Neb. 819. 

87. Kan.—State v. Barnes. 190 P.2d 
193, 164 Kan. 424. 
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N.J.—State V. Lerman, 151 A. 867, 
107 N.J,Law 77—^Lenz v. Public 
Service Ry. Co., 121 A 741, 98 N.J. 
Law 849. 

Purpose of "impeachment” is to 
call in question veracity of witness. 
Ind.—^Niemeyer v. McCarty, 48 N.B. 
2d 829, reversed on other grounds 
51 N.E.2d 365, 221 Ind, 688. 

Terms not synonymons 

‘Impeachment*’ of witnesses is not 
synonymous with an “attack on the 
credibility of a witness by way of 
impeachment.” 

Ga.—Croker v. State, 197 S.E. 92, 57 
GaApp. 896. 

U IT.S.—Cohen v. Travelers Ins. 
Co., C.CJLI11., 134 F.2d 378. 

Ky—John Hancock Mut. Life Ins. 
Co. V. Long, 149 aW.2d 610, 285 
Ky. 757. 

70 C.J. P 793 note 17. 

90U Mont.—State v. Gibbs, 25 P. 289, 
10 Mont 212. 

8L Ala.—Childers v. Holmes, 92 So. 
615, 207 Ala. 382. 

92 . Ky.—Johnson v. Commonwealth, 
23 S.W. 507, 94 Ky. 678, 15 Ky.L. 
281. 

Qliio.—U. S. Life Ins. Ca v. Wright 
I 33 Ohio St 538. 
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§§ 475-476 WITNESSES 

impeach is made the rule by statute in criminal cas- 

§ 476. -Witnesses Who May Be Im¬ 

peached in General 

a. In general 

b. Parties 

a. In General 

Generally, every witness who has testified Is sub¬ 
ject to Impeachment. 

As a general rule every witness is subject to im¬ 
peachment,provided that, at the time the im¬ 
peaching evidence is introduced, he has been al¬ 
ready tendered, sworn, and examined as a witness, 
as discussed infra § 481. The rule has been applied 
to parties in both civil and criminal actions, as con¬ 
sidered infra subdivision b of this section, to the 
wife of accused in a criminal action who testifies in 
her husband’s behalf,^® to an accomplice after his 
testimony has been corroborated, as discussed in 


Criminal Law § 814, and to prosecuting^^ and state^’ 
witnesses. Impeaching witnesses may themselves be 
impeached, as discussed infra § 478. 

b. Parties 

A party to a civil suit who testifies may be Impeach¬ 
ed, and an accused In a criminal action who takes the 
stand In his own behalf Is also subject to Impeachment. 

A party to a suit who testifies may be impeached, 
even though the impeaching testimony tends to 
prejudice the jury against him,^^ and the rule ap¬ 
plies to a party who has no interest in the suit who 
testifies against his coparty in interest;! but a party 
who has testified only to the court on a preliminary 
question and who is not a witness at the trial may 
not be impeached.^ A party called as a witness by 
his adversary may be impeached by his own coun- 
sel,3 or by his coparty.^ 

Defendants in criminal prosecutions. A defendant 
in a criminal action who takes the stand in his own 
behalf is subject to impeachment,^ and to examina- 


93. Ind.—^Powers v. State, 80 Ind. 
77. 

94. Cal.—^Lanffer v. Lanxer, 194 P.2d 
81. 86 CA.2d 806. 

70 C.J. P 792 note 21. 

Gharaciez witnes* for accused In 
criminal case may be Impeacbed. 
Ala.—Vinson v. State, 22 So.2d 344, 
247 Ala. 22. 

Interpretexs are subject to im- 
peacbment. 

Ala.—^Pruitt v. State, 168 So. 149, 282 
Ala. 421. 

95. Tex.—Dolllngrer v. State, Civ. 
App., 242 S.W.2d 891. 

Marx V. State, 150 S.W.2d 1014, 
141 Tex.Cr. 628—^Barrow v. State, 
72 S.W.2d 594, 126 Tex.Cr. 604. 

70 C.J. P 792 note 25. 

96. Ind.—Espenlaub v. State, 2 N.E. 
2d 979, 210 Ind. 687, appeal dis¬ 
missed Espenlaub v. State of In¬ 
diana, 57 act. 791, 301 V.S. 665, 81 
Li.Ed. 1331. 

70 C.J. P 792 note 27 —7 C.J. P 989 
notes 79, 80. 

97. La.—State v. Anderson, 45 So. 
267, 120 La. 831. 

State V. Spencer, 12 So. 185, 46 
La.Ann. L 

98. U.S.—^Bedwell v. Grand Trunk 
Western B. Co., CA-HL, 226 P.2d 
150. 

m.—People v. Hiller, 131 N.B.2d 26, 7 
IlL2d 466. 

Alsozino V. Welcb Fruit Prod¬ 
ucts Co., 102 Nr.E.2d 555, 345 Hi. 
App. 135. 

Mass.—^F. W. Stock & Sons v. Della- 
penna, 105 N.E. 378, 217 Mass. 603. 
plri.—Miles Y. Sparks, 262 P.2d 430. 


Wls.—Alexander v. Meyers, 62 N.W. 

2d 881, 261 Wis. 884. 

70 C.J. p 793 note 30. 

99. OkL—^Turner v. Nicholson, 287 
P. 896, 143 Okl. 46. 

1. Ill,—Carey v. Henderson, 61 Ill, 
378. 

AJgrozino V. Welch Fruit Prod¬ 
ucts Co„ 102 N.B.2d 656. 846 HL 
App. 185. 

2. Mass.—^McLaughlin v. Cowley, 

: 131 Mass. 70. 

3. Conn.—^Bushnell v. Bushnell, 131 
A. 432, 103 Conn. 583, 44 A.L.K. 
785. 

70 C.J, p 793 note 34. 

4. IlL—^Algozino v. Welch Fruit 
Products Co., 102 N.B.2d 555, 345 
IlLApp, 135, 

5 . U.S.—^Kemp v. Government of | 
Canal Zone, C.C.A.Canal Zone, 167 j 
F.2d 938—TJ, S. v. Modem Heed & 
Rattan Co., C.C.A.N.Y., 169 F.2d 
656—Claunch v. U. S., aC.A.Tex., 
166 F.2d 261—U. S. v. Tandaric, C. 
CA-Ind., 162 F.2d 8—^Banning v. 
U. S., C.C.A,Mich., 130 F.2d 330— 
Simon v, U. S., C.C.A-W.Va., 123 F. 
2d 80, certiorari denied 62 S.Ct, 
412, 814 U.S. 694, 86 L.Ed. 555. 

AJa.—Pruitt V. State, 168 So. 149, 232 
Ala. 421. 

Shiflett V. State, 93 So.2d 628, 38 
Aia.App. 662, certiorari denied 93 
So.2d 526, 265 Ala. 652—Adams v. 
State, 31 So.2d 99, 33 AlaApp. 136, 
certiorari denied 31 So.2d 105— 
Dodd V. State, 27 So.2d 259, 32 Ala. 
App. 604—^Reeves v. State, 182 So. 
90, 28 Ala.App. 222, certiorari de¬ 
nied 182 So. 92, 236 Ala. 268. 
Cal.—People v. King, 90 P.2d 291, 
13 a2d 52L 


People V. Sheridan, 29 P.2d 464, 
186 C.A. 675. 

Colo.—Routa V. People, 192 P.2d 436, 
117 Colo. 664. 

Fla.—Story v. State, 53 So.2d 920— 
Ivey V. State, 180 So. 868, 132 Fla. 
36. 

Idaho.—Corpus jruxls cited lu State 

V. Owen, 253 P.2d 203, 209, 73 
Idaho 394. 

Ill.—People V. Schaffner, 46 N.B.2d 
989, 382 lU. 266—Corpus Juris cited 
la People v. Hicks, 199 N.E. 368, 
370, 362 Ill. 238. 

Ky.—^Keene v. Commonwealth, 210 S. 

W. 2d 926. 307 Ky. 308—Allison v. 
Commonwealth. 117 S.W.2d 184, 278 
Ky. 638—Clair v. Commonwealth, 
102 S.W.2d 367, 267 Ky. 363. 

La.—State v. Guillory, 9 So.2d 460, 
201 La. 52. 

Minn.—State v. Silvers, 40 N.W.2d 
630, 230 Minn. 12. 

Mo.—State v. Hayes, 204 S.W.2d 723, 
356 Mo. 1033—State v. Holloway, 
195 S.W.2d 662, 355 Mo. 217—State 
V. Myers, 189 S.W.2d 279. 864 Mo. 
277. 

State V. Carsqn, App., 239 S.W.2d 
532. 

Mont.—State v. Coloff, 231 P.2d 343, 
125 Mont. 31. 

Neb.—Liakas v. State, 72 N.W.2d 677, 
161 Neb. 130, certiorari denied 76 
S.Ct. 780, 351 U.S. 924, 100 L.Ed. 
1454. 

N.T.—People v. Allen, 64 N.T.S.2d 
619. 

—State V. McKinnon, 25 S.E.2d 
606, 223 N.C. 160—State v. Jordan, 
177 S.B. 833, 207 N.C. 460. 

N.D.—State v. Hanson, 73 N.W.2d 
135. 

Okl.—Storer v. State, 180 P.2d 202, 
84 Okl.Cr. 176—Flynn v. State, 96 
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tion with respect to matters affecting his credibility, 
discussed infra § 484, in like manner as any other 
witness; and this rule applies even though the im¬ 
peaching testimony may tend to prejudice the 
jury against him.® So also, a defendant who testi¬ 
fies for7 or against® his codefendants is liable to 
impeachment. The rule applies even after admission 
of defendant's confession,® 

§ 477. — One's Own Witness 

a. In general 

b. Making witness one's own 

c. Witness whom party is obliged to call 

d. Party called as witness by adversary 


€. Witness called by both parties 

f. Taking or use of depositions 

g. Witness summoned by one party and 

examined by other 

h. Cross-examination of adversar 3 r's wit¬ 

ness on matters not touched on in 
direct 

a. In General 

Generally, a party cannot Impeach his own witness 
except In cases of entrapment, hostility, or surprise re¬ 
sulting In the party being misled by the witness and 
prejudiced thereby. 

As a general rule, a party cannot impeach a wit¬ 
ness w'hom he has introduced either in a civil^® or 


P.2d 96, 68 Okl.Cr. 72—James v. 
State, 78 P.2d 708, 64 OkLCr. 174— 
Hays V. State, 57 P.2d 644, 59 OkL 
Cr. 241—Henderson v. State, 56 P. 
2d 915, 69 Okl.Cr. 86—Davis v. 
State, 50 P.2d 765, 68 OkLCr. 139. 
Tenn.—^Brooks v. State, 213 S.W.2d 
7, 187 Tenn. 67—^Patterson v. State, 
195 S.W.2d 26, 184 Tenn. 39. 

70 aJ. p 793 note 35, 

Offer as witness 

Statutory provision with respect 
to impeachment of witness by party 
against whom such witness was 
called applies to defendant in a crim¬ 
inal case only when such defendant 
offers himself as a witness in his 
own behalf. 

Or.—State v. Ede, 117 P.2d 235, 167 
Or. 640. 

6. JSTM .—State v. Holden, 113 P.2d 
171, 46 N.M. 147. 

7. Ga.—^McGruder v. State, 71 Ga. 
864. 

Iowa.—State v. Hardin, 46 Iowa 623, j 
26 Am-R. 174. | 

a N.C.—State v. Goff, 23 S.E. 855, 
117 N.C. 756. 

Okl.—^Prazee v. State, 162 P. 462, 
12 Okl.Cr. 134. 

9. Or.—State v. Jordan, 26 P.2d 658, 
146 Or. 504. 

10. U.S.—Northern Pac. By. Co. v. 
Everett, C.A.Wash., 232 F.2d 488— 
Zumwalt V. Gardner, C.C.A.M 0 ., 160 
P 2d 298. 

The Indien, D.C.Cal., 6 P.Supp. 
349, affirmed, aC.A-, 71 P.2d 752. 
Ala.—^Equitable Life Assur. Soc. of 
U. S. V. Welch, 195 So. 554, 239 
Ala. 463—^Louisville & N. R. Co. v. 
Scott, 167 So. 672, 232 Ala. 284— 
Oates V. Glover, 154 So. 786, 228 
Ala. 656. 

Cal.—^Rousseau v. Hurtado, 265 P.2d 
680, 122 C.A.2d 705, certiorari de¬ 
nied 75 S.Ct. 64, 348 U.S. 843, 99 
L.Ed. 664, rehearing denied 76 S.Ct 
209, 348 XJ.S. 890, 99 L.Ed. 100, cer¬ 
tiorari denied 76 S.Ct 91, 350 XJ.S. 
861, 100 L.Ed. 757, rehearing denied 
76 S.Ct. 184, 350 U.S. 905, 100 L.Bd. 


795—Gladstone v. Fortier, 70 P.2d 
255, 22 C.A.2d 1. 

Conn.—Schmeltz v. Tracy, 177 A. 620, 
119 Conn. 492. 

Ga.—^Hightower v. Citizens Pharma¬ 
cy, 82 S.E.2d 46, 90 GaA.pp. 30— 
Mayo V. McClung, 64 S.B.2d 330. 83 
Ga.App. 548. 

Ill.—Moore v. Miller, 119 N.E.2d 645, 
2 Ill.App.2d 523. 

Iowa.—^Royer v. Erb, 269 N.W. 684, 
219 Iowa 705—^Brunskill v. Wal¬ 
lace, 276 N.W. 598, 224 Iowa 629— 
Steffy V. Schultz, 246 N.W. 910, 216 
Iowa 837. 

Kan.—Stecher v. London Guarantee 
& Accident Co., Limited, of London, 
England. 298 P. 754. 183 Kan. 89. 
La.—^Blaggini v. Toye Bros, Yellow 
Cab Co., App., 163 So. 780—^Lead- 
man V. Querbes, App., 168 So. 746. 
Md.—^Eisenhower v. Baltimore 
Transit Co., 59 A.2d 313, 190 Md. 
528. 

Mich.—Thelen v. Mutual Benefit 
Health & Accident Ass'n, 7 N.W.2d 
128, 304 Mich. 17. 

Mo.—^Malone v. Gardner, 242 S.W.2d 
516, 362 Mo. 669—Conner v. Nei- 
swender, 232 S.W.2d 469, 360 Mo. 
1074—^Mooney v. Terminal R. Ass’n 
of St Louis, 176 S.W.2d 605, 852 
Mo. 245—State ex rel. Mutual Ben. 
Health & Accident Ass’n v. 
Hughes, 174 S,W.2d 859, 351 Mo. 
1081—Crabtree v. Kurn, 173 S.W. 
2d 851, 351 Mo. 628—Draper v. 
Louisville & N. R. Co., 166 S.W. 
2d 626, 348 Mo. 886—Corpus Jtixls 
cited in Pulitzer v. Chapman, 85 S. 
W.2d 400, 411, 337 Mo. 298. 

United Farm Agency v. Cook. 
App., 283 S.W.2d 6—^Mississippi 
1 VaL Trust Co. v. Francis, App., 186 
S.W.2d 39—United Factories v. 
Brigham, App., 117 S.W.2d 662, 
certiorari quashed State ex rel. 
United Factories v. Hostetter, 126 
S.W.2d 1173, 344 Mo. 886—Goipus 
Juris cited in Woelfle v. Connecti¬ 
cut Mut Life Ins. Co., 112 S.W.2d 
865, 872, 234 Mo.App. 135—State ex 
rel. and to Use of Wilkinson v. 
Central Surety & Insurance Corp., 
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112 S.W.2d 607, 232 Mo.App. 748— 
Fischer v. Western & Southern In¬ 
demnity Co., App., 106 S.W.2d 490. 

Neb.—Guyette v. Schmer, 35 N.W.2d 
689. 150 Neb. 659. 

N.Y.—Rosatl V. H. W. B., Inc., 81 N. 
Y.S.2d 412—Jacob & Emil Leitner, 
Inc., V. Scalzo, 22 N.Y.S.2d 910, af¬ 
firmed 26 N.Y.S.2d 572. 

N.C.—State v. Tilley, 79 S.B.2d 473, 
239 N.a 245—McDowell v. Staley, 
55 SJEI.2d 798, 231 N.a 65. 

Okl.—^In re Hamm’s Estate, 99 P.2d 
895. 188 Okl. 610. 

Or.—State Acting By and Through 
Oregon State Bd of Higher Ed. v. 
Cummings, 288 P.2d 1036, 205 Or. 
600—Arthur v. Parish, 47 P.2d 682. 
150 Or. 582. 

P 3 .—Bvans v. Pezm Mut. Life Ins. 
Ca of Philadelphia, 186 A 133, 322 
Pa. 647—Felski v. Zeidman. 126 A. 
794, 281 Pa. 419. 

Pennington v. Pennsylvania 
Truck Lines, Ina, Com.PL, 42 Luz. 
Leg.Reg. 143. 

R. L—Manocchio v, Pettine, 122 A2d 
152. 

S. a —^Ex parte Nimmer, 47 S.E.2d 
716. 212 S.C. 311—White v. South¬ 
ern Oil Stores, 17 S.B.2d 150, 198 
S.a 173. 

Tenn.—^Young v. City of Nashville, 
176 S.W.2d 377, 26 Tenn.App. 658— 
Pearson Hardwood Flooring Co. v. 
Phillips, 120 S.W.2d 973, 22 Tenn. 
App. 206. 

q^ex.—Texas Emp. Ins. Ass’n v. Cecil, 
CivJLpp., 285 S.W.2d 462, error re¬ 
fused no reversible error—^Hotel 
Longview v. Pittman, Civ.App., 276 
S.W.2d 916, refused no reversible 
error^Panhandle & Santa Fe Ry- 
Co. V. Ray, Civ.App., 221 S.W.2d 
936, error refused no reversible er¬ 
ror—^Texas Bus Lines v. Whatley, 
ClvJLpp., 210 S.W.2d 626, error re¬ 
fused no reversible error—^iE3tna 
Life Ins. Co. v. Love. Civ.App., 149 
S.W.2d 1071, error dismissed, judg¬ 
ment correct. 

Utah.—Kenakis v, Garrett Freight 
Lines, Inc., 265 P.2d 1007, 1 Utah 
2d 299—Schlatter v. McCa^rthy, 196 
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in a criminally case, where such party is not preju¬ 
diced by the testimony because of entrapment, hos¬ 
tility or surprise. Such rule, however, has been 
held in numerous decisions to be subject to excep¬ 


tion in the interests of justice and the witness 
may be subject to impeachment in cases of entrap¬ 
ment,hostility by the witness during the examina- 


P.2d 968, 113 Utah 643, rehearing 
denied 198 P.2d 473, 113 Utah 560. 
^.Va.—Hartley v. Crede, 82 S.E.2d 
672—Corpus Juris cited iu State 
V. Blankenship, 69 S.B.2d 398, 406, 
137 W.Va. 1. 

70 C.J. P 793 note 41, 

Failure to give expected testimony 
Impeachment is not authorized by 
failure of witness to aid case of 
party callingr him, and before im¬ 
peachment is authorized testimony 
must go beyond mere disappointment 
and must in some degree disprove 
case of such party. 

XJ.s.—Mitchell V. Swift & Co., C.C.A. 
Tex., 151 F.2d 770. 

Ill.—^McCray v. Illinois Cent. R. Co., 
139 N.B.2d 817, 121 Ill.App. 425. 
Me.—In re Paradis* Will, 87 A.2d 
512, 147 Me. 347. 

Pa.—Selden v. Metropolitan Life Ins. i 
Co., 43 A.2d 571, 157 Pa.Super. 600. 

Party as wltmess 

(1) Generally, the doctrine that a 
party may contradict, although not 
impeach, his own witness is ap¬ 
plicable where the party is himself 
the witness. 

p.C.—^Alamo v. Del Rosario, 98 F.2d 
328, 69 APP.D.C. 47. 

(2) Lawyer should not be permit¬ 
ted to impeach his own client when 
his client wishes to admit liability, 
K.T.—^Friedman v, Berkowitz, 136 N. 

y.S.2d 81, 206 Misc. 889. 

not prohibited impeachment 
Ala«—^Deason v. Alabama Great 
Southern R. Co., 65 So. 172, 186 
Ala. 100. 

Cal.—^Kalfus v. Fraze, 288 P.2d 967, 
136 C.A.2d 41B. 

Minn.—Carroll v. Pratt, 76 N.W.2d 
693, 247 Minn. 198. 

OaUlug of witness 
Rule against impeachment of one’s 
own witness applies only to a wit¬ 
ness called by the party who seeks 
to impeach. 

N.T.—^Van Epps v. Carpenter, 122 H. 
Y.S.2d 719, 282 App.Div. 799, ap¬ 
peal denied 124 N.Y.S.2d 358, 282 
App.Div. 845. 

IL U.S.—Bateman v. U. S., C.A. 

Wash., 212 P.2d 61. 

^la. — Woods V. State, 90 So.2d 92, 38 
Ala.App. 582—Jarrell v. State, 50 
So.2d 767, 35 Ala.App. 256, reversed 
on other grounds 60 So.2d 774, 255 
Ala. 128, and aflftrmed 50 So.2d 776, 
255 Ala. 209—^Ray v. State, 197 So. 
70. 29 Ala.App. 382, certiorari de¬ 
nied 197 So. 73, 240 Ala. 73. 

Cal.—^people v. Denton, 72 P.2d 191, 
22 C.A.2d 673. 

Colo.—Corpus Juris o$ted in Cowles 


V. People. 110 P.2d 249. 251, 107 
Colo. 161. 

D.C.—Beasley v. U. S., 21S F.2d 366, 
94 U.S.App.D.C. 406, certiorari de¬ 
nied 75 S.Ct. 584, 349 U.S. 907, 99 
L.Bd. 1243—Pritchett v. U. S., 185 
F.2d 438, 87 U.S.App.D.C. 374, cer¬ 
tiorari denied 71 S.Ct. 608, 341 U.S. 
905. 96 L.Ed. 1344. 

Fla.—^Hernandez v. State, 22 So. 2d 
781. 156 Fla. 356. 

Ga.—NTesbit v. State, 32 S.E.2d 207. 
71 Ga.App. 744—Allen v. State, 31 
S.E.2d 107, 71 Ga.App. 517. 

I Iowa.—State v. Christie, 53 N.W.2d 
I 887, 243 Iowa 1199, modified on 
other grounds and rehearing denied 
64 N‘.W.3d 927, 243 Iowa 1199. 
Mich.—People v. Saccoia, 255 N.W. 

738, 268 Mich. 132. 

Minn.—State v. Gulbrandsen, 57 N’.W. 

2d 419. 238 Minn. 508. 

Miss.—^Manning v. State, 195 So. 319, 
188 Miss. 393. 

Mo.—State v. Castino, 264 S.W.2d 
372. 

N.J.—State V. Cooper, 92 A.2d 786, 
10 N.J. 532. 

N.C.—State v. Tilley, 79 S.E.2d 473, 
239 N.C. 243—State v. Freeman. 
196 S.B. 308, 213 N.C. 378—State 

V. Cohoon, 174 S.B. 91, 206 N.C. 388. 
Okl.—Hood V. State, 213 P.2d 883, 

90 Okl.Cr. 340. 

S.C.—State V. Buss, 38 S.B.2d 385. 
208 S.C. 449. 

Tenn.— King v. State, 215 S.W.2d 
813, 187 Tenn. 431. 

Tex.—Stone v. State, SO S.W.2d 994, 
128 Tex.Cr. 220—^Jessie v. State, 
70 S.W.2d 743, 126 Tex.Cr. 250— 
Bell V. State, 206 S.W. 516, 84 Tex. 
Cr. 197. 

XJtah.—State v. Burke, 129 P.2d 560, 
102 Utah 249—State v. Leek, 39 P. 
2d 1091, So Utah 631. 

■^,Va.— Corpus Juris cited in State v. 
Blankenship, 69 S.E.2d 398, 40G, 137 

W. Va. 1. 

70 C.J. p 794 note 42. 

Impeaohmaut uot authorized 

(1) Mere failure of state’s witness 
to give testimony favorable to state 
does not authorize his impeachment. 
Tex.—^Barham v. State, 93 S.W.2d 

741, 130 Tex.Cr. 233. 

(2) Where state witness had not 
given afllrmative and harmful tes¬ 
timony or misled state’s attorney on 
consultation as to any testimony he 
would give, his mere failure to make 
some proof expected of him would 
not justify his impeachment by state. 
Tex.—^Baughn v. State, 73 S.W.2d 

856, 126 Tex.Cr. 637. 

(3) In robbery prosecution, state 
was held not entitled to impeach its 
own witnesses who refused to testify 
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on ground that witnesses were ad¬ 
verse. 

Mo.—State v. Gregory, 96 S.W. 2d 47, 
339 Mo. 133. 

(4) Where It was not shown that 
witness was hostile to defendant or 
that answer of witness surprised de¬ 
fendant, mere failure of witness to 
give expected testimony did not au¬ 
thorize his impeachment. 

Tex—Mims v. State, 261 S.W'.2d 727, 
159 TexCr. 180. 

(6) Impeachment of one’s own wit¬ 
ness is permitted only where the tes¬ 
timony is in direct contradiction of 
prior statements, and is not permit¬ 
ted where witness is merely reluc¬ 
tant to give testimony or where the 
testimony is not actually prejudicial. 
Tenn.—^King v. State, 216 S.W.2d 813, 
187 Tenn. 431. 

Szaminatloii hMd not objeotlouable 
Colo.—Cowles V. People, 110 P.2d 249, 
107 Colo. 161. 

D.a—Doto V. U. S., 223 F.2d 309, 96 
U.S.APP.D.C. 17, certiorari denied 
76 S.Ct 59. 350 U.S. 847, 100 L.Bd. 
764. 

Yt.—State V. Baker, 53 A.2d 63, 115 
Vt. 94. 

70 C.J. p 794 note 42 [a]. 

12. Conn.—^Delflno v. Warners Motor 
Exp., 114 A2d 205, 142 Conn. 301. 

B.I.—^Manocchlo v. Pettine, 122 A. 2d 
152. 

S.C.—White V. Southern Oil Stores, 
17 S.E.2d 160, 198 S.C. 173. 

Tenn.—Turner v. State, 219 S.W. 2d 
188, 188 Tenn. 312. 

Utah.—Schlatter v. McCarthy, 196 P. 
2d 968, 113 Utah 543, rehearing 
denied 198 P.2d 473, 113 Utah 560. 
XdbeiaUty in permitting impeach¬ 
ment 

Purely formalistic concept, that 
party producing a witness vouches 
for him and is bound by his testi¬ 
mony, should not preclude impeach¬ 
ment where fairness requires It, and 
trial court should be liberal in per¬ 
mitting such Impeachment, resolving 
all doubts in favor of allowing tes¬ 
timony. 

Cal.—^People v. Spinosa, 252 P.2d 409, 
115 C.A.2d 659. 

13. Ga.—^Allen v. Stat^ 31 S.E.2d 
107, 71 Ga.App. 517. 

La.—^Istrouma Mercantile Co. v. 
Northern Assur. Co., Limited, of 
London, 165 So. 11, 183 La. 855. 

Leadman v. Querbes, App., 163 
So. 745. 

Mo. —state V. Castino, 264 S.W.2d 
372—^Malone v. Gardner, 242 S.W. 
2d 516, 362 Mo. 569—Mooney v. 
Terminal R. Ass’n of St. Louis, 176 
S.W.2d 605, 352 Mo. 245. 
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tion in chief, or surprise^^ resulting in the party | byM In such circumstances, allowing a party to 
being misled by the witness,^® or prejudiced there- 1 impeach his own witness is largely within the dis 


Corpus Juris cited in Woelfle v. 
Connecticut Mut. Life Ins. Co., 112 
S.W.2d 866, 872, 234 Mo.App. 135. 
Okl.—Thompson v. State, 261 P.2d 
900, 97 Okl.Cr. 263. 

W.Va.—Corpus Juris cited in Hart¬ 
ley V. Crede, 82 S.E.2d 672, 683— 
Corpus Juris cited in State v. 
Blankenship, 69 S.E.2d 398, 406, 
137 W.Va. 1. 

70 C.J. p 796 note 48. 

ITecessity 

To authorize impeachment of 
state’s witness by state, witness 
must testify in favor of defendant 
producing situation amounting to en¬ 
trapment. 

Mo.—State v. Gregory, 96 S.W.2d 
47, 339 Mo. 133. 

14. U.S.—Young V. U. S., aC.A.Tex., 
97 F.2d 200, 117 A.L.R. 316, rehear¬ 
ing denied 97 F.2d 1023. 

Thomas v. Conemaugh Black 
Lick R. R., D.C.Pa., 133 F.Supp. 
633, affirmed, C.A.. 234 F.2d 429— 
Johnson v. Baltimore & O. R. Co., 
D.C.Pa., 106 F.Supp. 166. 

Cal.—People v. Roach, App., 306 P.2d 
523—People v. Hines, 276 P.2d 685, 
128 C.A.2d 421—Frymire v. Brown, 
210 P.2d 707, 94 C.A.2d 334—People 
V. Gist, 82 P.2d 601, 28 C.A.2d 
287—People v. Wright, 79 P.2d 102, 
26 C.A.2d 197—Gladstone v. For¬ 
tier, 70 P.2d 265, 22 C.A.2d 1. 
Conn.—^Delfino v. Warners Motor 
Exp., 114 A.2d 205, 142 Conn. 801— 
Schmeltz v. Tracy, 177 A. 520, 119 
Conn. 492. 

D.C.—Carrado v. U. S., 210 F.2d 712, 
93 TJ.S.APP.D.C. 183, certiorari de¬ 
nied Atkins V. U. S., 74 S.Ct 874, 
347 U.S. 1018, 98 L.Ed. 1140, and 
Morferdonia v. U. S., 74 S.Ct. 876, 
347 U.S. 1020, 98 L.Ed. 1141, Smith 
V. U. S., 76 S.Ct 777, 349 U.S. 932, 
99 L.Ed. 1262, and 76 S.Ct 810, 850 
U.S. 938, 100 L.Bd. 819. 

La.—Corpus Juris cited lu Bartholo¬ 
mew V. Impastato, 12 So.2d 700, 
706—State v, Williams, 171 So. 62, 
185 La. 849. 

Leadman v. Querbes, App., 163 
So. 745. 

Mo.—State v. Castino, 264 S.W.2d 
372—^Malone v. Gardner, 242 S.W. 
2d 616, 362 Mo. 569—Mooney v. 
Terminal R. Ass’n of St. Louis, 176 
S.W.2d 605, 362 Mo. 245. 

Okl.—^Flauhaut v. State, 92 P.2d 687, 
66 Okl.Cr. 417. 

Pa.—Commonwealth v. Turza, 16 A. 
2d 401, 840 Pa. 128. 

R. I.—^Manocchio v. Pettine, 122 A 2d 
162. 

S. D.—State v. Lapke, 262 N.W, 38, 62 
S.I>. 187. 

Tenn.—^King v. State, 216 S.W.2d 813, 
187 Tenn. 431. 

Tex.—^Bryant v. State, 77 S.W.2d 672, 
127 Tex.Cr. 464. 


W.Va.— Corpus Juris cited in Hart¬ 
ley V. Crede, 82 S.E.2d 672, 683— 
Corpus Juris cited in. State v. 
Blankenship, 69 S.E.2d 398, 406, 137 
W.Va. 1. 

70 C.J. p 795 note 44. 

Where witness contradicts former 
statements see infra § 678. 
Presentation of plea 

(1) Plea of surprise, constituting 
foundation for asking court’s leave 
to Impeach pleader’s own witness, is 
placed on record out of jury’s hear¬ 
ing by counsel’s suggestion setting 
forth facta on which plea is based, 
usually a prior inconsistent state¬ 
ment of witness. 

Pa.—Selden v. Metropolitan Life Ins. 
Co.. 43 A2d 671, 157 Pa.Super. 600. 

(2) Plea of surprise should be 

made as soon as counsel is surprised i 
by witness’ testimony. 1 

Pa,—Selden v. Metropolitan Life Ins. 

Co., supra. 

^United purpose 

(1) Evidence to Impeach a witness 
whose testimony has surprised the 
party calling him la permissible only 
for impeachment purposes, and Is 
not original, substantive evidence 
against the adverse party. 

Okl.—^Flauhaut v. State, 92 P.2d 587, 
66 OkLCr. 417. 

(2) Party surprised by his own 
witness’ adverse testimony may im¬ 
peach witness, but impeaching mat¬ 
ter must be limited to the point of 
surprise and impeachment testimony 
cannot properly be permitted to go 
beyond purpose of removing damage 
caused by surprisa 

U.S.—^Forrester v. U. S., C.AGa., 210 
F,2d 923—Culwell v. U. S., C.A 
Tex., 194 F.2d 808—Home Ins. Co., 
N. Y., V. Consolidated Bus Lines, 
C.AW.Va., 179 F.2d 768. 

What constitutes surprise 

Surprise, Justifying party’s im¬ 
peachment of his own witness, can¬ 
not be predicated on his counsel’s 
belief that witness is not telling the 
truth. 

Pa.—Selden v. Metropolitan Life Ins. 
Co,, 43 A2d 571, 157 Pa.Super. 600. 

Hostility or surprise not shown 

(1) In general. 

Pa.—Selden v. Metropolitan Life Ins. 

Co., supra. I 

70 C.J. p 796 note 44 la], 

(2) Where the party knows that 
the testimony will be adverse before 
he puts the witness on the stand. 
U.S.—^U. S. V. Blener, I).C.Pa., 52 F. 

Supp. 64. 

Okl.—^Bond v. State, 210 P.2d 784, 
90 OkLCr. 110. 

70 C.J. p 796 note 44 [a] (1). 

(3) Where witness failed to testify 
to everything he was expected to tes¬ 
tify to. 


Cal.—People v. Williams, 231 P.2d 
554, 104 C.A2d 323. 

Ky.—^Harvey v. Commonwealth, 229 

S. W.2d 458, 312 Ky. 688. 

Tex.—^Federal Underwriters Ex¬ 
change V. Rattler, Clv.App., 192 S. 
W.2d 942, error refused no re- ' 
versible error. 

Rice V. State, 120 S.W.2d 588, 
135 Tex.Cr. 390. 

70 C.J. p 795 note 44 [a] (2). 

15. Okl.—Plauhaut v. State. 92 P. • 
2d 587, 66 Okl.Cr. 417. ' 

Pa.—Commonwealth v. Swatski, O. & 

T. , 14 Northumb.Leg.J. 139. 

W.Va.—^Hartley v. Crede, 83 S.E.2d 

872_Corpus Juris cited in State v. 

Blankenship, 69 S.E.2d 398, 406, 
137 W.Va. 1. 

70 C.J. p 795 note 45. 

notice 

(1) Where party places a witness 
on the stand with notice that such 
witness will testify adversely he can¬ 
not impeach the witness. 

XJ.s.— U. S. v. Biener. D.C.Pa., 52 P. 
Supp. 54. 

Okl.—^Thompson v. State, 261 P.2d 
900, 97 Okl.Cr. 253—^Hood v. State, 
213 P.2d 883, 90 Okl.Cr. 340. 

70 C.J. p 796 note 44 [a] (1). 

(2) State cannot put witness on 
stand, knowing that his testimony 
will be adverse, in order to get in 
statement beneficial to state as im¬ 
peachment. 

Tex.—^Barham v. State, 93 S.W.2d 
741, 130 Tex.Cr. 233. 

Bight of reliance 

(1) Counsel’s suggestion, setting 
forth witness’ antecedent statement 
inconsistent with his testimony as 
basis for plea of surprise justifying 
counsel’s cross-examination or im¬ 
peachment of witness called by him, 
must show counsel’s right to rely on 
such statement 

Pa.—Selden v. Metropolitan Life Ins. 
Co., 48 A2d 671, 157 Pa.Super. 600. 

(2) Counsel may not rely on wit¬ 
ness’ prior oral statement incon¬ 
sistent with his testimony as basis 
for plea of surprise, unless It was 
made in presence of party calling 
witness or his counsel; but a wit¬ 
ness’ written antecedent statement 
subscribed or sworn to by him, in 
conflict with his testimony, is treat¬ 
ed as sort of continuing Inducement 
and need not have been made in 
presence of either party calling wit¬ 
ness or his counseL 

Pa. —Selden v. Metropolitan Life Ins. 
Co., supra. 

16. Cal.—Gladstone v. Fortier, 70 P. 

2d 255, 22 aA.2d 1. 

Pla. —^Hernandez v. State, 22 So.2d 
781. 156 Fla. 356. 
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cretion of the trial court,whose decision may be 
reversed only for abuse in its exercise.^ ^ 

A party may, however, refresh his witness* recol¬ 
lections,or he may prove the truth of any par¬ 
ticular fact by any other competent testimony in 
direct contradiction of his own witness* testimony, 
as discussed infra § 630. 

b. MaHng Witness One’s Own 

Under the rule Ilmitinfl the right of a party to Im¬ 
peach his own witness, whether or not a witness Is one’s 
own depends on whether he was called and examined on a 
material issue by the party seeking to Impeach him. 

A party does not make a witness his own within 
the rule limiting the right of impeachment by sum- 

Okl.—Dunham v* State, 143 P.2d 834, 

78 Okl.Cr. 64—^Flauhaut v. State, 

92 P.2a. 587, 66 Okl.Cr. 417. 

Or.—^Tauscher v. Doernbecher Mfgr. 

Co.. 66 P.2d 318, 163 Or. 162. 

Pa.—Selden v. Metropolitan Life Ins. 

Co., 43 A.2d 671, 157 Pa.Super. 500. 

l^ewman v, Newman, Com.Pl., 23 
Northumb.Leff.J. 120, reversed on 
other grounds 85 A.2d 613, 170 Pa- 
Super. 238. 

W.Va.—Hartley v. Crede, 82 S-B.2d 
$72—Corpus Juris cited in State v. 

Blankenship, 69 S.E.2d 398, 406, 137 
W.Va. 1. 

70 C.J. p 795 note 46. 

Prereunisites 

(1) Two prerequisites to impeach¬ 
ment of one’s own witness are sur¬ 
prise and prejudicial and harmful 
testimony. 

Wash.—State v. Thome, 260 P.2d 
831, 43 Wash.2d 47, 

(2) To permit impeachment of 
one's own witness, three elements 
must exist, namely, damage to party 
calling witness; materiality of evi¬ 
dence; and surprise at his present 
testimony. 

CaL—^People v. Spinosa, 262 P.2d 409, 

116 C.A.2d 659. 

(3) Plea of surprise by testimony 
of pleader's witness, sought to be 
impeached by pleader, must rest on 
some kind of representation by wit¬ 
ness, inducing pleader’s coxmsel to 
call witness. 

Pa.—Commonwealth v. 

A.2d 782, 178 Pa,Super. 

Selden v. Metropolitan Life Ins. 

Co., 43 A.2d 671, 167 Pa.Super. 600. 

(4) Prosecution may Impeach its 
own witness only where prosecution 
has been deceived or entrapped into 
placing witness on the stand, having 
reasonable ground to believe, and be¬ 
lieving, that witness will testify to 
a favorable state of facts, and wit¬ 
ness then testifies unfavorably. 

OkL—Gillaspy v. State, 265 P.2d 302, 

96 OkLCr. 347. 


rnoning the witness,2® or by simply putting him on 
the witness stand and causing him to be sworn, 
or by asking him immaterial questions when put 
on the stand.22 The test as to whether or not a wt- 
ness is one’s own is in the answer to the question 
whether he was called and examined on a material 
issue by the party seeking to impeach him,22 If by 
this test a party has not made a witness his own at 
the trial, the fact that he had made him his own 
witness at an earlier trial is not, of itself, of any 

consequence.2^ 

A fortiori, a witness called to the stand by the 
court is not a witness of a party within the rule, 
and either side may impeach him in any regular 
manner.28 Also, the asking of questions solely for 

monweailth v. Butts, 84 A.2d 234, 
170 Pa.Super. 126. 

R.I_Manocchio v. Pettine, 122 A.2d 
162. 

70 C.J. P 796 note 48. 

19. Ala.—^Ray v. State, 197 So. 70, 

29 Ala.App. 382, certiorari denied 
197 So. 73. 240 Ala. 73. 

Mo.—Woelfle v. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., 
112 S.W.2d 865, 234 Mo.App. 136. 

Pa.—Selden v. Metropolitan Life Ins. 

Co., 43 A.2d 671, 167 Pa.Super. 600. 
70 C.J. p 795 note 49. 

Refreshing memory generally see su¬ 
pra §§ 357-368. 

120. Pla.—^Milton V. State, 24 So. 60, 
40 Fla. 251. 

N.C.—Corpus Juris cited iu State v. 
Tilley, 79 S.B.2d 473. 477, 239 N.C. 
245. 

21. N.C.—Corpus Juris cited in State 
V. Tilley, 79 S.E.2d 473. 477, 239 N. 
C. 246. 

70 C.J. p 796 note 62. 

22. Conn.—^Bebee v. Tinker, 2 Root 
160. 

23. Mo.—State v. Hulbert, 253 S.W. 
764. 299 Mo. 672. 

Nelson v. Wabash R. Co., App., 
194 S.W.2d 726. 

N.C.—State v. Tilley, 79 S.B.2d 473, 
239 N.C. 245. 

24. Ala.—^Montgomery v. State, 66 
So. 92, 2 Ala.App. 25. 

Mo.—State v. Hulbert, 253 S.W. 764, 
299 Mo. 672. 

25. Fla.—^Brown v. State, 108 So. 
842, 91 Fla. 682. 

Ill.—^People V. Rotello, 171 N.B. 640, 
339 Ill. 448. 

26. U.S.—Steinberg v. U. S., C.C.A. 
Tex., 162 F.2d 120—Chalmette Pe¬ 
troleum Corporation v. Chalmette 
Oil Distributing Co., C.C.A.La., 143 
P.2d 826—^Young v. U. S., C.C.A. 
Tex., 107 F.2d 490. 

—Peoples v. State, 58 So.2d 599. 
Pla.—^Tillman v. State, 44 So.2d 644. 
Ill.—^People V. Bote, 40 N.B.2d 66, 
379 111. 245. 


mith, 115 
261— 


Self-inflioted damage 

To warrant party's Impeachment 
of his own witness on ground of sur¬ 
prise by his adverse testimony, dam¬ 
age claimed to have been caused 
thereby must not have been self- 
inflicted by continuing to put in 
damaging statements after discovery 
of witness’ hostility. 

U.S.—Culwell V. U. S.. C.A.T6X.. 194 
P.2d 808. 

17. U.S.—Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 210 P.2d 229. 

Pa.—Commonwealth v. Turza, 16 A. 
2d 401, 340 Pa. 128. 

Commonwealth v. Bowers, 127 
A.2d 806, 182 Pa.Super. 628—^In re 
Nagy, 82 A,2d 691, 169 Pa.Super. 
88g—Selden v. Metropolitan Life 
Ins. Co., 43 A.2d 671. 157 Pa.Super. 
600, 

R. I.—^Manocchio v. Pettine, 122 A.2d 
162. 

S. C.—State V. Nelson, 7 S.B.2d 72, 
192 S.C. 422. 

•y^.Va.— Corpus Juris cited iu Hart¬ 
ley V. Crede, 82 S.B.2d 672, 683— 
Corpus Juris cited iu State v. 
Blankenship, 69 S.B.2d 398, 406, 137 
W.Va. 1. 

70 aJ, P 795 note 47. 

18 . IJ.S.—Illinois Terminal R. Co. v. 
Friedman, C.A,Mo., 210 F.2d 229— 
Royal Ins. Co. v. Bastham, C.C.A. 
Ala., 71 P.2d 385, certiorari denied 
65 S.Ct, 110, 293 IT.S. 667, 79 L.Bd. 
®58- 

Conn,—Delflno v. Warners Motor 
Bxp.. 114 A.2d 205, 142 Conn. 301. 
Mo.—Schipper v. Brashear Truck Co., 
132 S.W.2d 993, 125 A.L.R. 674. 

Zips V, Mutual Ben. Health & 
Accident Ass’n, App., 169 S.W.2d 
62, modlfled on other grounds State 
ex reL Mutual Ben. Health & Ac¬ 
cident Ass'n V. Hughes, 174 S.W.2d 
859, 351 Mo. 1081. 

N.j.—state V. Hogan, 63 A.2d 886. 1 
N.J. 375. 

Pa.—Commonwealth v. Turza, 16 A. 
2d 401, 340 Pa. 128. 

Commonwealth v. Smith, 116 A. 
2d 782, 178 Pa.Super. 251—Com- 
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the purpose of Ia 3 ring predicates for impeachment 
cannot he held to make the person questioned a 
witness for the questioning party so as to prevent 
impeachment.27 The adverse examination of a 
party’s adversary before trial does not amount 
to taking him as a witness unless the adverse ex¬ 
amination is offered in evidence at the trial.^s A 
judgment creditor does not make a judgment debtor 
his witness, and thus not subject to impeachment 
by him, by examining the judgment debtor in a 
proceeding supplemental to execution to compel 
him to disclose his assets.^^ 

c. Witness Whom Party Is Obliged to Call 

A witness whom a party Is compelled to call may be 
Impeached by him. 

A party may impeach a witness whom he is com¬ 
pelled to call,as, for instance, a subscribing wit¬ 
ness to an instrument involved in the action,31 or a 
witness whom he must call to prove his case but who 


is identified in interest with his adversary but 

a defendant in an action in equity, regarding his 
answer as evidence, is in the position of a witness 
called by plaintiff, and plaintiff is not permitted 
to impeach him or the allegations of fact which he 
made.33 In a jurisdiction where it is the duty of 
the state in a criminal prosecution to produce and 
use all witnesses within the reach of process whose 
testimony will throw light on the alleged crime, 
whether it makes for or against accused, the state 
is not precluded, in such a proceeding, from dis¬ 
crediting a witness whom it has called but the 
state may not impeach its own witnesses whom it 
is tmder no compulsion to call.35 

d. Party OaUed as Witness by Adversary 

A party who calls his adversary as a witness may 
not Impeach him except where It Is otherwise provided 
by statute or where the court permits It In the Interest 
of truth and Justice. 


Extent of practice 
Where state's attorney, for reason 
of which he Informs the court, doubts 
integrity or veracity of witness he 
is not obliged to call him, and court 
may call the witness and allow him 
to be cross-examined by either side, 
but practice should not be extended 
further than this and cross-examina¬ 
tion should be limited to the issues. 
Ill.—^People V. Touhy, 197 N.E. 849, 
361 Ill. 332. 

27. Cal.—^People v. Sandow, 133 C.A. 
437, 24 P.2d 621. 

Tex.—^Austin v. State, 264 S.W. 796, 
96 Tex.Cr. 417. 

mtrodactlon of business reoords 
Defense witness, called by state in 
rebuttal solely for purpose of lay¬ 
ing proper foundation for introduc¬ 
tion of business records kept by him 
to refute his testimony supporting 
defendant's alibi, did not become wit¬ 
ness for prosecution, so that peo¬ 
ple were not prohibited from im¬ 
peaching his testimony. I 

Ill.—^People V. Thomas, 181 N.B.2d 
36, 7 I11.2d 278. 

Beading of testimony 

State's witnesses' contradiction of 
parts of defendant's testimony on 
former trial, read on second trial, 
is not violation of rule against im¬ 
peaching own witness, since reading 
the statement does not make defend¬ 
ant a witness for the state. 

Md.—^Henze v. State, 140 A. 218, 164 
Md. 832. 

28. N.C.—State v. Tilley, 79 S.B.2d 
478, 289 N.C. 246—Shober v. Wheel¬ 
er, 18 S.B. 828, 118 N.C. 370. 

29. N.C.—State v. Tilley, 79 S.B.2d 
478, 239 N.C. 246. 

30 . Ill.—Corpus Jtixis cited in Peo¬ 


ple V. Thomas, 131 N.B.2d 36, 37, 7 
I11.2d 278. 

Kan.—Corpus OTuiis cited in Amerine 
V. Amerine, 280 P.2d 601, 604, 177 
Kan. 481. 

La.—Corpus J^ris cited in Bartholo¬ 
mew V. Impastato, 12 So.2d 700, 
705. 

Mich.—People v. Connor, 294 N.W. 74. 
295 Mich. 1. 

Mo.—State v. Castino, 264 S.W.2d 
872—^Mooney v. Terminal R. Ass’n 
of St. Louis, 176 S.W.2d 605, 353 
Mo. 245. 

N. C.—State v. Tilley, 79 S.B.2d 478, 
239 N.C. 245. 

Pa.—Commonwealth v. Sarkis, 63 A. 

2d 360, 164 Pa.Super. 194. 

S.C.—White V. Southern Oil Stores, 

' 17 S.B,2d 160, 198 S.C. 178. 

Tenn.—King v. State, 216 S.W.2d 818, 
187 Tenn. 431. 

Utah.—Schlatter v. McCarthy, 196 P. 
2d 968, 118 Utah 643, rehearing de¬ 
nied 198 P.2d 473, 113 Utah 660. 

70 C.J. p 796 note 61. 

Xn criminal case the prosecution 
may Impeach a witness whom it is 
under a legal duty or obligation to 
call, such as an available witness to 
the crime, a witness who has testi¬ 
fied before the grand jury, or a wit¬ 
ness whom the court compels the 
prosecutor to call. 

O. g.__Meeks v. U. S., C.A.Alaska, 179 
F.2d 319. 

31. Ala.—Little V. Sugg, 8 So.2d 
866. 243 Ala. 196. 

—^Amerine v. Amerine, 280 P.2d 
601, 177 Kan. 481. 

S.C.—White V. Southern Oil Stores, 
17 S.B.2d 160, 198 S.C. 173. 

70 C.J. p 796 note 62. 

Snbsozibing witness to will 

Statutory comxnand that all sub- 
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scribing witnesses of will, who are 
present in county wherein it is of¬ 
fered for probate and are of sound 
mind, be produced and examined in 
will contest, does not make them ei¬ 
ther party's witnesses, and neither 
party is bound by their testimony, 
but both parties may cross-examine 
and impeach such witnesses when 
their testimony is hostile or adverse. 
S.D.—^In re Houda's Estate, 79 N.W. 
2d 289. 

32. U.S.—^Abdo V. Townshend, C.C~A. 
W.Va., 282 F. 476. 

70 C.J. p 796 note 63. 

33. N.J.—^Brown v. Bulkley, 14 N.J. 
Eq. 294. 

70 C.J. p 796 note 64. 

34. U.S.—^Meeks v. U. S., C.A.Alas¬ 
ka, 179 F.2d 319. 

Vt.—State V. Slack, 38 A. 811, 69 Vt 
486. 

Bes gestae witnesses 

People in criminal cases may Im¬ 
peach res gestae witnesses whom 
they are obliged to call. 

Mich.—Higdon v. Kelley, 68 N.W'.2d 
692, 339 Mich. 209—People v. Con¬ 
nor, 294 N.W. 74, 295 Mich. 1. 
Tiotiin of assault 

Where failure to call as a witness 
victim of alleged offense would seri¬ 
ously damage prosecution’s case or 
prevent Justice from being done to 
defendant, commonwealth is fairly 
bound to call such witness and if he 
proves hostile, his prior statements 
may be shown so that commonwealth 
may not be bound by his testimony. 
Pa.—Commonwealth v. Sarkis, 63 A. 
2d 360, 164 Pa.Super. 194. 

35. Colo.—Ware v. People, 230 P. 
123, 76 Colo. 88. 

70 C.J. P 796 note 66. 
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A party who calls his adversary as a witness is 
not allowed to impeach him,^® except where other¬ 
wise provided by statute but he may dispute 
specific facts although sworn to by the witness, as 
discussed infra § 630. A party may impeach his 
adversary called as a witness if the interest of truth 
and justice requires it, and the court permits it,^^ 
or when a statute permits a party to call his ad¬ 
versary for cross-examination and a party called 
as a witness by his adversary may be impeached by 
his own counsel, as considered supra § 476 b. 

e. Witness Called by Both Parties 

A party who has called and examined a witness can¬ 
not Impeach him because he has previously been ex¬ 
amined as a witness by his adversary or is subsequently 
called on to testify for the adverse party. 

A party who has called and examined a witness 


cannot impeach him because he has been subsequent- 
ly called on to testify for the adverse party,but 
he may contradict his testimony, as discussed infra 
§ 630; and one who calls as his own witness a 
person previously examined as a witness by his ad¬ 
versary cannot attack the credit of such witness,^^ 
unless the subsequently examining party, by calling 
the witness, does not make him his own .42 While 
it has been held that where a witness is examined 
on behalf of both parties, he is, for the purpose of 
impeachment, the witness of each to the extent of 
the new matter elicited by that party,*® the deci¬ 
sions are in conflict as to whether a witness called 
by both parties may be impeached by one party 
as to testimony elicited from the witness by his 
adversary. Some authorities hold that he may be ;** 


36. U.S.—In re Erickson, D.C.N.Y., 
13 F.Supp. 853. 

Ala.—Oorptis Juris quoted in Murphy 
▼. Pickel, 87 So.2d 844, 846, 264 
Ala. 362—Corpus Juris quoted In 
Price v. Cox, 7 So.2d 288, 290, 242 
Ala. 568. 

Conn.—Sosnowskl v. Lenox, 53 A.2d 
388. 133 Conn. 624. 

Iowa.—Tullis V. Tullia, 16 N,W.2d 
623, 235 Iowa 428—^Federal Land 
Bank of Omaha, Neb., v. Bonnett, 
284 N.W. 97, 226 Iowa 112—PUce 
V. Coon, 252 N.W. 888, 217 Iowa 
1068—^Larson v. Ames Church of 
Christ, 239 N.W. 921, 213 Iowa 930. 

Mass.—^Horneman v. Brown, 190 N.B. 
735, 286 Mass. 65. 

Mo.—Waller v. Oliver, 296 S.W.2d 
44—^Frank v. Wabash R. Co., 295 
S.W.2d 16—In re North Elmwood 
Avenue In Kansas City, North, 
270 S.W.2d 863. 

City of Gallatin ex rel. Dixon v. 
Murphy, App., 217 S.W.2d 400— 
United Factories v. Brigham, App., 
117 S.W.2d 662, certiorari quashed 
State ex rel. United Factories v. 
Hostetter, 126 S.W.2d 1173, 344 
Mo. 386. 

N.Y.—Cavalier v. Bittner, 60 N.Y.S. 
2d 355, 186 Misc. 848. 

N.a—State V. TiUey, 79 S.E.2d 473, 
239 N.C. 245. 

Pa.—^Leister v. Miller, Com.Pl., 6 
Chest.Co. 200, 16 Som.Leg.J. 175, 
exceptions dismissed 6 ChestCo. 1, 
affirmed 103 A.2d 656, 376 Pa. 452. 

Utah.—Schlatter v. McCarthy, 196 P. 
2d 968, 113 Utah 543, rehearing de¬ 
nied 198 P.2d 473, 113 Utah 660. 

70 CJ. p 796 note 68. 

Examination of adverse party or 
witness as on cross-examination 
see supra fi 367. 

' 87. Idaho.—Auslch v. Frank, 222 P. 
2d 1073, 70 Idaho 494. 

Mo.—Bumam v. Chlcagro Great West¬ 
ern R. Co., 100 S.W.2d 858, 340 Mo. 

25 . 


N.J.—Hlrschberg v. Glattly, 76 A.2d 
912, 10 N.J.Super. 199. 

Or.—State Acting By and Through 
Oregon State Bd. of Higher Ed. v. 
Cummings, 288 P.2d 1036, 206 Or. 
500. 

Bight to impeach “agent” of adverse 
party 

Qa.—Garmon v. Cassell, 52 S.E.2d 
631, 78 Ga.App. 730. 

Mich.—Hubert v. Joslin, 280 N.W. 
780, 285 Mich. 337. 

Testimony .vouched for 
Where a party desires to prove an 
essential part of his case by his op¬ 
ponent, he is permitted to do so, and 
he is only bound by the part of the 
opponent’s testimony which he him¬ 
self offers and vouches for as the 
truth. 

Mo.—^Missouri Cafeteria v. MeVey, 
242 S.W,2d 649, 362 Mo. 683. 

38. Kan.—^Brown v. Meyer, 21 P.2d 
368, 137 Kan. 553. 

N.Y.—^In re Tessitore's Estate, 99 N. 
Y.S.2d 776. 

Toluntary unresponsive answer of 
an adverse witness called by op¬ 
posite party is subject to impeach¬ 
ment, like a responsive answer, in 
discretion of trial court. 

Wash.—Gillett v. Lydon, 246 P.2d 
1104, 40 Wash.2d 915. 

Scheme to deArand 
Plaintiff was not bound by testi¬ 
mony of defendant given on former 
trial, which plaintiff offered to prove, 
that defendant was party to scheme 
to defraud plaintiff, since rule against 
impeaching own witness is inapplica¬ 
ble in such circumstances. 

Mo.—^McElvain v. McBlvain, App., 20 
S.W.2d 912. 

39. Ga.—^Peretzman v. Simon, 196 S. 
E. 471, 186 Ga. 681. 

Parker & Co v. Glenn, 83 S.E.2d 
263, 90 Ga.App. 900. 
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Wis.—^Alexander v. Meyers, 62 N.W. 

2d 881, 261 Wis. 384. 

70 C.J. p 797 note 72. 

Scope of privilege 
Party’s statutory privilege of 
cross-examining opponent, without 
being estopped to impeach his testi¬ 
mony, does not permit introduction 
of evidence, inadmissible under 
pleadings, on pretense that purpose 
is merely to impeach adversary’s 
testimony. 

La.—^McQueen v. Palmer, App., 165 
So. 264. 

40. III.—^Moran V. Gatz, 64 N.E.2d 
664, 827 IlLApp. 480. 

Kan.—^Whalen v. Maresch, 239 P. 

1103, 119 Kan. 333. 

70 C.J. p 797 note 75. 

Impeaching of witness by party first 
calling him after cross-examina¬ 
tion by adversary on new matter 
see infra subdivision h of this sec¬ 
tion. 

Introduction of deposition 
Where plaintiff introduced a por¬ 
tion of a deposition of a witness, and 
defendant subsequently called the 
witness in person, but witness was 
not called on by defendant to tes¬ 
tify to new matter, the witness re¬ 
mained the witness of plaintiff with 
respect to impeachment, 

Tex.—Clary v. Morgan Motor Co., 
Civ.App., 246 S.W.2d 936. 

41. R.I.—^Manocchio v. Pettlne, 122 
A.2d 162. 

70 C.J. p 797 note 78. 

42 . Cal.—^People v. McFarlane, 66 P. 
865, 67 P. 138, 134 C. 618. 

70 C.J. p 797 note 79. 

43. Tex.—^Fenner v. American Sure¬ 
ty Co. of New York, Civ.App., 166 
S.W.2d 279, error refused. 

44. Iowa.—Smith v. Blakesburg Sav¬ 
ings Bank, 164 N.W. 762, 182 Iowa 
1190. 

70 C.J. p 797 note 81. 
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Others have decided that he may not be.^^ Other 
authorities have laid down the rule broadly that im¬ 
peachment of a witness called by both parties is 
largely within the sound judicial discretion of the 
trial court.^® 

f. Taking or Use of Depositions 

A party makes his witness his own, so as to preclude 
his discrediting him, by taking his deposition and using 
it, and where depositions of a witness are taken and put 
in evidence by both parties, neither party can impeach 
his credibility; but where one party takes the deposi¬ 
tion of a witness and does not use it, he may impeach 
the witness if the deposition is introduced in evidence 
by the other party. 

Generally, a party makes a witness his own, so 
as to preclude impeachment, by taking his deposition 
and using or parts of it,^® at the trial. It has 
been held, however, that a party who takes the dep¬ 
osition of his adversary as if under cross-examina¬ 
tion does not make the witness his own so as to 
preclude an impeachment 

Depositions used by both parties. Where depo¬ 
sitions of a witness are taken and put in evidence 
by both parties,^® or where a deposition in control 
and custody of the court under a statute is used 
by both parties,5i neither party can impeach his 
credibility unless the use by one of the parties neg¬ 
atives any inference that he has made deponent his 
own witness thereby.52 

Deposition taken by one party and used by other. 
Where one party takes the deposition of a witness 


but does not use it, he may impeach the witness 
if the deposition is introduced in evidence by the 
other party,63 and the rule applies even though the 
party taking the deposition had used it at a former 
trial but the party who introduces the deposition 
in evidence cannot impeach the witness.55 it has 
been held, however, that where a party calls the 
adverse party as a witness and examines him before 
a judge previous to the trial, under a statute pro¬ 
viding therefor, he makes him a witness subject 
to the same rules, restrictions, and tests as apply 
to other witnesses, and cannot impeach him^ even 
though he does not use the deposition, and his ad¬ 
versary does.5® 

g. Witness Summoned by One Party and Ex¬ 
amined by Other 

A witness summoned by one party but not examined 
by him may be Impeached by such party when he is 
placed on the stand by the adverse party; and converse¬ 
ly the party who places the witness on the stand cannot 
impeach him, although he was summoned by the adverse 
party. 

A party who has summoned a witness but has 
not examined him is free to impeach him when he 
is placed on the stand by the adverse party,®^ the 
rule applying to criminal prosecutions as well as to 
civil,58 and permitting impeachment by the state of 
a witness whose name was indorsed on the informa¬ 
tion but who was not examined by the state.59 Con¬ 
versely the party who places the witness on the 
stand cannot impeach him, although he was sum- 


45. Ill.—^Moran v. Gatz, 64 N.E.2d 
664, 327 Ill.App. 480. 

Vt.—In re Campbell’s Will, 138 A. 
725, 100 Vt. 395, 64 A.L..R. 1369. 

46. Kan.—^Avery v, Howell, 171 P. 
628, 102 Kan. 627, 

47. N.C.—Corpus Juris cited in State 
V. Tilley, 79 S.E.2d 473, 477, 239 N. 
C 245—^Matheny v. Central Motor 
Lines, 65 S.E.2d 361, 233 N.C. 673. 

Tex.—Board of Firemen's Relief and 
Retirement Fund Trustees of Tex¬ 
arkana V. Ryan, CIv.App., 273 S.W. 
2d 908. 

70 C.J. P 796 note 58. 

Proof of formal matter 
One who read deposition In evi¬ 
dence, although not obliged to call 
deponent as the only possible wit¬ 
ness by whom to prove some formal 
matter, thereby made deponent his 
witness and vouched for deponent’s 
credibility. 

Mo.—Woelfle v. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., 
112 S,W.2d 865, 234 Mo.App. 136. 

Second deposition 
Where one party offered in evi¬ 
dence the deposition of a witness, 


then opposing party took a deposi¬ 
tion of the same witness for the 
purpose of Impeaching that deposi¬ 
tion later, the opposing party could 
not impeach the second deposition of¬ 
fered in evidence by him since the 
offeror vouches for the party he of¬ 
fers. 

Tex.—Parr v. Parr, Civ.App., 207 S. 
W.2d 187, refused no reversible 
error. 

48. N.C.—Corpus Juris cited in State 
I V. Tilley, 79 S.B.2d 473, 477, 239 
I N.C. 245. 

Tex.—Clary v. Morgan Motor Co., 
Civ.App., 246 S.W.2d 936—Wichita 
Falls, R. & Fort Worth By. Co. v. 
Emberlin, Civ.App., 265 S.W. 796, 
reversed on other grounds. Com. 
App., 267 S.W. 463. 

49. Ky.—Sackstaeder v. Kast, 105 S. 
W". 436, 31 Ky.L. 1304. 

50. Ind,—Carpenter v. Dame, 10 Ind. 
125. 

70 CX p 797 note 85. 

51. R.I.—^Brody V. Cooper, 124 A. 2, 
45 RX 453. 

52. Colo.—^Thompson v. Gregor, 19 
P. 461, 11 Colo. 531. 

70 C.X p 797 note 87. 
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53. U.S.—De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M., 62 F. 
2d 914. 

ISr.C.—State V. Tilley, 79 S.E.2d 473, 
239 N.C. 246. 

70 C.X p 708 note 96. 

54. S.C.—Cudworth v. South Caro¬ 
lina Ins. Co.. 38 S.aL. 416, 66 Am. 
D. 692. 

55. U.S.—^De Soto Motor Corpora¬ 
tion V. Stewart, C.C.A.N.M., 62 F. 
2d 914. 

I Tex.—^Parr v. Parr, Clv.App., 207 S. 

' W.2d 187, refused no reversible er¬ 
ror. 

70 C.J. p 798 note 98. 

56. N.T.—^Jordan v. Jordan, 8 

Thomps. & C. 269. 

70 C.X p 798 note 99. 

67. La.—^Hamilton v. National Life 
& Accident Ins. Co., App., 146 So. 
617. 

70 C.J. p 797 note 88. 

58. Fla.—^Milton v. State, 24 So. 60, 
40 Fla. 251. 

La.—State v. Poster, 91 So. 411, 156 
La. 971. 

59. Neb.—^Booton v. State, 125 N.W. 
144, 86 Neb. 114. 
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moned by the adverse par^y,®® and later, to break 
the force of his testimony, examined by him,«i 
unless he can show that he has been entrapped®^ 
or surprised.®^ 

iL Cross-Examination of Adversary’s Witness 
on Matters Not Touched on in Direct 

A party who cross-examines his adversary's witness 
as to matters not touched on in the direct examination 
makes the witness his own as to such matters and can¬ 
not impeach him with respect thereto. 

According to some authorities, where a party 
cross-examines his adversary’s witness as to mat¬ 
ters not touched on in the direct examination, he 
makes the witness his own as to such matters and 
cannot impeach him with respect thereto,®^ although 
he may contradict him with other evidence on the 
issues, as discussed infra § 630, or question him on 
prior contrary statements to refresh his memory or 
awaken his conscience, infra § 578. However, it 
has been held in other jurisdictions that a party 
may, on cross-examination, interrogate the witness 
as to any matter relevant to the issue without vouch¬ 
ing for his credibility or forfeiting the right to 
assail or impeach him as the witness of the adverse 
party,®® and in some states by statute an employee 
of the opposite party may be called and cross-ex¬ 
amined without the party calling him forfeiting his 
right to impeach.®® Where a witness cross-exam¬ 
ined on new matter gives testimony adverse to the 
party first calling him, the latter may impeach,®*? 
impeachment under such conditions being condi- 
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tioned in some jurisdictions on his first disclaiming 
intention to make the witness his own;®® but in such 
cases the party first calling the witness may not im¬ 
peach him on his testimony in chief in the absence 
of surprise,®® or on the new matter brought out 
in cross-examination if the testimony was favor¬ 
able to him.*?® 

I 478. -Impeaching Witness 

Impeaching witnesses may themselves be Impeached. 
Impeaching witnesses may themselves be im¬ 
peached,71 but only by the usual methods^® and 
by questions properly framed.^® 

I 479 . _Notice of Intention to Impeach 

It Is not necessary for a party to give any notice of 
his intention to impeach the credibility of the witnesses 
for his adversary. 

A party is not required to give any notice of his 
intention to attack the credibility of the witnesses 
for his adversary,74 and the rule applies where a 
party to the action has been sworn as a witness^® 
or where the witnesses whose credibility is attacked 
live in a distant state.7® Notice is required under 
rule of court where application must be made to the 
court for an order permitting an inquiry as to the 
general credit of the witnesses.77 

g 480. _Laying Foundation for Impeach¬ 

ment 

Before the credibility of a witness may be attacked, 
a sufficient foundation must be laid; and such a founda- 


aO. Tex.— Wood v. State, 189 S.W. 

474, 80 Tex.Cr. 398. 

70 C.J. P 797 note 91. 

Opportunity for oross-examinatloii 
Where, although witness was first 
called by plaintiff, his testimony on 
hearing was available to defendants 
and they knew or should have known 
what testimony they could expect 
from him, court properly refused to 
permit defendants to treat witness 
as an adverse witness; defendants 
were not prejudiced by refusal to 
permit them to treat witness as an 
adverse witness, where they were] 
afforded full opportunity to cross- 
examine witness on every phase of 
the case. 

Tex.—Baker v. Highway Ins. Under¬ 
writers, Civ.App., 209 S.W.2d 979. 
refused no reversible error. 

61. N.C.—State v. Cox, 66 S.B. 128, 
161 N.C. 698. 

02 , Ga.—^Booth V. State, 100 S.B. 
723, 24 Ga.App. 276. 

63. Tex.—Wood v. State, 189 S.W. 
474, 80 Tex.Cr. 398. 

64, Mont—State v. Collett, 167 P. 
2 d 584, 118 Mont 478. 


Tex.—Fenner v. American Surety Co. 
of New Tork. Clv.App., 166 S.W.2d 
279, error refused. 

70 C.J. p 798 note 2 . 

Buie held inapplicable 
Ill.— ^People V. StrutynskI, 12 N.B.2d 
628, 367 Ill. 561. 

65. Tenn.—^Ray v. Hutchison, 68 S. 
W.2d 948, 17 Tenn.App. 477. 

70 C.J. p 798 note 5. 

66 . Mich.—^Pleegar v. Consumers* 
Power Co., 247 N.W. 741, 262 Mich. 
637, 

67. Tex.—Clark v. State, 267 S.W. 
2d 147, 160 Tex.Cr. 32. 

70 C.J. p 798 note 7. 

68 . Wis.—Breuer v. Arenz, 233 N.W. 
76, 202 Wis. 453, 

09 , —^People v. Speeks, 169 N. 

Y.S. 308, 173 App.Div. 440. 

70. Ky.—Gregory v, Nesbit 5 Dana 
419. 

71 . Cal.—^People v. Hines, 276 P. 2 d 
686 , 128 C.A.2d 421. 

La.—State v. Gros, 16 So.2d 238, 204 
La. 706. 

70 C.J. p 798 note 11. 
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Ezolusion of impeaching evidence 
held error 

HI.—Pasching v. Minneapolis, St P. 
& S. S. M. B. Co., 114 N.E.2d 463, 
351 I11.APP. 191. 

72- U.S.—Green v. U. S., C.C.A. 
Wash., 19 P.2d 860, certiorari de¬ 
nied Olmstead v. U. S., 48 S.Ct. 117, 
275 U.S. 657, 72 L.Ed, 424, affirmed 
48 S.Ct 664, 277 U.S. 438, 72 L.Ed. 
944, 66 A.L.R. 376. 

Utah.—State v. Scott 188 P. 860, 65 
Utah 663. 

73 . Cal.—^People v. Schmidt, 249 P. 
832, 250 P. 1104, 79 C.A. 413. 

74 . Md.—Knight v. House, 29 Md. 
194, 96 Am.D. 516. 

Tex.—St. Louis Southwestern R. Co. 
V. Garber, 111 S.W. 227, 61 Tex. 
Civ.App. 70, 

75 . Md.—^Knight v. House, 29 Md. 
194, 96 Am.D. 516. 

76- Tex.—St Louis Southwestern 
R. Co. V. Garber, 111 S.W. 227, 61 
Tex.Civ.App. 70. 

77 . N.T.—^Troup v. Sherwood & 
Wood, 3 Johns.Ch. 668 . 
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t!on for Impeachment may be laid on cross-examination 
of the witness. 

A sufficient foundation must be laid before the 
credibility of a witness may be attacked,and there 
is no error in sustaining an objection to an impeach¬ 
ing question which is materially different from the 
predicate laid.^® So, it is held that a party cannot 
impeach the credibility of witnesses whom he did 
not cross-examine;^® failure to cross-examine a 
witness admits his credibility.*^ In order to war¬ 
rant the introduction of evidence as to the conduct 
of a witness tending to discredit him, a foundation 
must be laid by interrogating him as to the matters 
which it is proposed to show.** It has been held, 
however, that, where the testimony is not tendered 


with a view of contradicting the witness but mere¬ 
ly to show a willingness on his part to testify false¬ 
ly, it is not necessary to lay a foundation for its 
admission.** 

Laying foundation on cross-examination. A party 
should be permitted, on cross-examination of a 
witness, to lay the foundation for his impeach¬ 
ment,*^ and the rule that cross-examination must be 
confined to matters brought out on direct examina¬ 
tion, discussed supra §§ 39S-397, does not apply to 
the laying of a foundation for his impeachment.*® 
Where, however, the witness has repeatedly stated 
that he did not know, as to a certain matter, it is 
not error to exclude further cross-examination as 
to such matter, as a basis for impeachment;** and 


78. TJ.S.— Corpus Juris guoted in 
Zamora v. U. S., CC.A.Alaska, 112 
F.2d 631. 634. 

Ala.—Smith v. State, 101 So. 643, 20 
Ala.App. 272, certiorari denied Ex 
parte Smith, 101 So. 644, 212 Ala. 
123. 

Ark,—^Harmon v. State, 81 S.‘W.2d 
30, ISO Ark. 823. 

Cal.—^People ▼. Paris!, 261 P. 1072, 
87 C.A. 208. 

Fla.—^Western Union Telegraph Co. 

V. Michel, 163 So. 86, 120 Fla. 611. 
Xii.—^People V. Boulahanis, 68 N.E. 
2d 467, 394 Ill. 265. 

Dennis v. Range, 76 N.B.2d 192, 
333 IlLApp. 251. 

La.—State v. Puller, 61 So.2d 305, 218 
La. 872—State v. Augrusta, 7 So.2d 
177, 199 La. 896. 

Ohio.—Swigart v. Swigart, App., 115 
N.E.2d 871. 

Okl.—Phillips Petroleum Co. v. My-! 

ers, 210 P.2d 944, 202 Okl. 161. 

Pa.—Commonwealth v. Nowalk, 60 A. 

2d 115, 160 Pa.Super. 88. i 

Tex.—Whitfield v. Traders & General 
Ins. Co., Civ.App., 136 S.W.2d 626. 
70 C.J. p 799 note 19. 

Laying foundation for contradiction 
see infra § 634. 

Laying foundation for impeaching 
evidence as to: 

Character see infra $ 518. 
Inconsistent statements see infra 
§§ 698-609. 

Interest or bias see infra § 666. 
Methods of impeachment generally 
see infra $ 482. 

Recalling witness for purpose of lay¬ 
ing foundation for impeachment 
see infra § 489. 

Prior hearing 

Witness may not be impeached by 
showing that he omitted to state a 
fact or stated it less fully at prior 
proceeding unless his attention was 
called to matter at that time and he 
was then asked to testify concerning 
the very facts embraced in ques¬ 
tions propounded at the trial. 

CaL—Brooks v. E. J. Willig Truck 


Transp. Co., 265 P.2d 802, 40 C.2d 
669. 

Suflloienoy of establiidixnent 

(1) Attorney for defendant in 
criminal prosecution, after cross-ex¬ 
amining state's witness to lay foun¬ 
dation for impeachment, could not 
demand that trial Judge decide 
whether sufficient foundation had 
been established, until after an of¬ 
fer made to Impeach and objection 
made thereto. 

Leu—State v. Lemond, 74 So. 1004, 
141 La. 306. 

(2) Evidence tending to Impeach a 
witness by disproving her testimony 
was admissible over objection that 
foundation had not been laid. 

Ga.—^Deaton v. Swanson, 28 S.B.2d 
126, 196 Ga. 833. 

ICeutal capacity 

In order to warrant the introduc¬ 
tion of evidence as to the mental ca¬ 
pacity of a witness for the pur¬ 
pose of discrediting him, a founda¬ 
tion must be laid by interrogating 
him as to matters which it is pro- 
[ posed to show. 

Puerto Rico.—Valentin ▼. Torres, 27 
Puerto Rico 739. 

Intozlcatlon 

The intoxication of a witness at 
the time of the events to which he 
testifies may be shown without first 
asking him whether he was intoxi- 

Neb.-^Bliss v. Beck, 114 N.W. 162, 
80 Keb. 290, 16 Ann.Cas. 366. 

79- Ala.—Gurley v. State, 113 So. 
891, 216 Ala. 342. 

Eomegay v. State, 83 So.2d 405, 
33 AleuApp. 338. 

SO. N.T.—^In re Smart's Will, 145 
N.T.S. 838, 84 Misc. 836. 

70 C.J. p 799 note 21. 

81- N.Y.—^In re Smart's Will, supra. 

82. Wis.—^Ferguson v. Truax, 118 N. 

W. 261, 136 Wis. 637- 
70 C.J. p 774 note 85. 
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83. La.—State v. Wilson, 111 So. 
484, 163 La. 29. 

84. U.S.—Corpus Juris cited Is Ev¬ 
ans V. U. S.. C.C.AKan.. 122 F.2d 
461, 467, certiorari denied 62 S.Ct. 
478, 314 U.S. 698, 86 L.Ed. 568. 

Keb.-^oldman v. State, 260 N.W. 

873, 128 Neb. 684. 

70 C.J. p 799 note 24. 
Cross-examination: 

For purposes of impeachment: 

In general see infra §§ 483—488. 
As to inconsistent or contradic¬ 
tory statements see infra §8 
696, 697. 

As to interest or bias see Infra 
8§ 659-563. 

Of impeaching witness see infra 
§ 525. 

Fertliient issue 

Predicate for Impeachment of de¬ 
fendant’s witness may be laid in 
I cross-examination of witness as well 
as on an inquiry directed to witness 
on direct examination, provided it is 
on an issue pertinent to evidence 
elicited on direct examination. 

Tex.—^Burnet v. State, 205 S.W.2d 47, 
150 Tex.Cr. 576. 

Zutoxioatlon 

In manslaughter prosecution based 
on death caused by alleged gross 
negligence In operation of automobile 
where defendant’s witness and com¬ 
panion at time of accident testified 
that he was not drunk at time of ac¬ 
cident, permitting solicitor on cross- 
examination to lay a predicate for 
Impeachment of witness by a state¬ 
ment of another person in presence 
of witness was not reversible error. 
Ala.—^Downey v. State, 4 Sb.2d 428, 
241 Ala. 514. 

85. U.S.—Safter v. U. S., Ark., 87 F. 
329, 31 aC-A. 1. 

S.D.—^Wendt v. Chicago, etc., R. Ca, 
57 N.W. 226, 4 S.D. 476. 

86. Vt—State v. Truba„ 93 A. 298, 
88 Vt. 567. 

70 C.J. p 799 note 27* 
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a question asked a witness "to lay a predicate*’ 
whether, about eighteen months before the occur¬ 
rence as to which he testifies, he stated that he 
would do anything for money is properly disallowed 
where it is not stated what this is a predicate for.^^ 

Where such evidence is inadmissible in chief, the 
state cannot cross-examine defendant witness in 
a criminal case as to transactions not alluded to on 
his direct examination, for the purpose of laying a 
foundation for impeachment by rebuttal testimony,^® 
nor is the state permitted by such cross-examina¬ 
tion to lay the foundation for attempted impeach¬ 
ment, and then on rebuttal prove facts which it was 
compelled to established by its evidence in chief.^® 
A party does not make his adversar/s witness his 
own by cross-examining him to lay the foundation 
for impeaching him.^® 

Where witness is called by court, the questions 
asked on cross-examination for the purpose of lay¬ 
ing a foundation for impeaching the witness should 
be confined strictly to matters which are material to 
the issue.^1 

Impeaching one's own witness. Cross-examina¬ 
tion of one’s own witness to lay the foundation for 
his impeachment is generally improper.92 

§ 481. Time for Impeachment 

A witness may be impeached only after he has been 
examined, and evidence Is not admissible to impeach 
a person who has not yet been Introduced, sworn, or ex¬ 
amined as a witness. 

The proper time for impeaching the credit of a 
witness is after he has been examined, and evi¬ 
dence is not admissible to impeach a person who 
has not yet been introduced, sworn, or examined 
as a witness.93 On the other hand, the credit of 

87. Ala.—^Browder v. State, 14 So. 

896, 102 Ala. 164. 

88. Iowa.—State v. Tarham, 221 N. 

W. 493, 206 Iowa 833. 

89. Iowa.—State v. Tarham, supra. 

90. Ga.—Augusta, etc., R. Co. v. 

Killian, 4 S.B. 165, 79 Ga. 234. 

70 CJ. p 799 note 31. 

91. Ill.—^People V. Dascola, 163 N. 

B. 710, 822 Ill. 473. 

92. Tex.—^Ingram v. State, 182 S.W. 

290, 78 Tez.Cr. 669. 

70 C.J. p 799 note 34. 

93. U.S.—^Bryant v. U. S., C.C.A.Pla., 

120 F.2d 483. 

Kan.—^Fidelity & Casualty Co. v. 

Reed, 86 P.2d 622, 149 Kan. 68. 

Mo.—State v. Hayes, 204 S.W.2d 723, 

866 Mo. 1033. 

N.C.—^Morris v. Beaty Service Co., 

199 S.B. 922, 214 N.G 662. 

70 C.J. p 799 note 86. 


a witness cannot be impeached after the hearing and 
decree,®^ and a party desiring to impeach his own 
witness must do so before closing his case.^5 Tes¬ 
timony by counsel in the presence of the jury as 
to the facts and circumstances on which he based 
a plea of surprise by the testimony of the witness 
called by him has been held improper as permit¬ 
ting impeachment of the witness before the court 
ruled on the plea.®® In a criminal case, where the 
prosecutrix testified and was cross-examined by de¬ 
fendant, and the prosecution then rested, but on 
the close of the testimony on behalf of defendant 
the prosecutrix was recalled in her own behalf, but 
testified only in relation to facts, circumstances, 
and admissions made material by defendant, testi¬ 
fying to no new matter or facts except what had 
been introduced into the case by defendant, an of¬ 
fer on the part of defendant to impeach the char¬ 
acter of the prosecutrix, after she had been re¬ 
called and examined, is addressed to the discre¬ 
tion of the court, and no exception lies to the deci¬ 
sion of the court refusing to admit the impeaching 
testimony.®^ 

§ 482. Methods of Impeachment in General 

Generally, a witness can be Impeached only by a di¬ 
rect attack on his testimony op character, and only Tn a 
proper manner through the legal avenues marked out for 
impeachment and by competent evidence? the actual 
Impeachment may be accomplished by witnesses or by 
documentary evidence affecting his or her credibility or 
proving contradictory statements made by such witness. 

Although the jury may reject the uncontradicted 
testimony of a witness on testimony discrediting, 
but not in the strict sense, impeaching his veracity,®® 
a witness can be impeached only by a direct attack 
on bis testimony or character,®® and only in a prop- 

98. Teim.—^Frank v. Wright, 205 S. 
W. 434, 140 Tenn. 636. 

99. Ky.—^Walker v. Commonwealth, 
264 S.W. 1082, 204 Ky. 533. 

70 C.J. p 800 note 42. 

Belavaat facts 

(1) The facts relevant to the dis¬ 
crediting of a witness must have 
grown out of the witness* relation¬ 
ship to the case on trial or to those 
individuals involved in It, or they 
must refer to the witness* testi¬ 
monial infirmity or Inability with 
respect to that case. 

Pa.—Commonwealth v. Petrillo, 19 A. 

2d 288, 341 Pa. 209. 

Commonwealth v. Smith, 111 A. 
2d 161, 177 Pa.Super. 403. 

(2) The fact that a witness has 
testified makes admissible facts, both 
concerning which the witness speaks 
and concerning which he does not 
speak, for impeachment purposes. 


Refusal to testify 

If document allegedly constituting 
a sworn statement of state's witness 
acknowledged before a notary public 
was sought to be Introduced by de¬ 
fendant in order to impeach witness, 
no foundation was laid for impeach¬ 
ment, where state’s witness had re¬ 
fused to testify on direct examina¬ 
tion, so that there was nothing to 
Impeach. 

Wash.—State v. Robbins, 169 P.2d 
246, 26 Wash.2d 110. 

94. N.T.—^Livingston v. Hubbs, 8 
Jolms.Ch. 124. 

70 C.J. p 800 note 37. 

95. Ind,—Gray v. Good, 89 N.B. 498, 
44 Ind.App. 476. 

) 96. Pa.—Selden v. Metropolitan Life 
Ins. Co., 48 A.2d 571, 157 Pa.Super. 
600. 

97. Vt—^Pratt v. Rawson, 40 Vt 
188. 
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er manner^ through the legal avenues marked out 
for impeachment^ and by competent evidence.^ 
Each witness sought to be impeached must be singled 
out and attacked in some of the methods provided 
by law witnesses cannot be impeached en masse.® 

It has been laid down that there are but four 
modes of impeaching the credit of a witness: (1) 
By cross-examination; (2) by proving previous con¬ 
tradictory statements or acts; (3) by producing the 


record of his conviction of some infamous crime; 
(4) by adducing general evidence tending to show 
that he is unworthy of belief on his oath.® The 
testimony of a witness may be impeached by other 
than direct contradiction.^ The actual impeach¬ 
ment may be accomplished by witnesses or by doc¬ 
umentary evidence affecting his or her credibility 
or proving contradictory statements made by such 
witness;® but documents containing matter other 


and the mere fact that the matter is 
offered for impeachment does not 
make It a “collateral matter.*’ 

D.C.—Ewing V. U. S., 136 F.2d 683, 
77 U.S.App.D.C. 14, certiorari de¬ 
nied 63 S.Ct. 829. 318 U.S. 776 87 
L.Ed. 1145, rehearing denied 63 S. 
Ct. 991, 318 U.S. 803, 87 L.Ed. 1167. 
(3) Particular facts cannot, as a 
rule, be given in evidence to impeach 
a witness' general credit, but facts 
which immediately affect the quflUtv 
of the witness* testimony in the case 
being tried are admissible. 

Pa.— Commonwealth v. Smith, supra. 

1 . Ark.—Harmon v. State, 81 S.W. 
2d 30, 190 Ark. 823. 

Kan.—^Briscoe v. Reschke, 226 P.2d 
255, 170 Kan. 367. 

70 C.J. p 800 note 43. 

2 . Cal.—People v. Bell, 291 P.2d 
160, 138 C.A.2d 7. 

70 C.J. p 800 note 44. 

Statute 

(1) Method prescribed by statute 
should be followed. 

Cal.—People v, Holman, 164 P.2d 
297. 72 C.A.2d 75. 

Idaho.—State v. Branch, 164 P.2d 
182, 66 Idaho 528. 

Ky.—^Kitchen v. Commonwealth, 165 
S.W.2d 547, 291 Ky. 766—Patter¬ 
son V. Commonwealth, 66 S.W.2d 
513, 262 Ky. 285. 

La.—State v. Walker. 16 So.2d 874, 
204 La. 623. 

70 C.J. p 800 note 44 [a]. 

(2) The statute with respect to 
impeachment of witness Is declara¬ 
tory of the common law. 

Or.—State v. Wilson, 189 P.2d 403, 
182 Or. 681. 

3. Mo.—O’Shea v. Opp, 111 S.W.2d 
40, 341 Mo. 1042. 

Ohio.—Swigart v. SwJgart, App., 115 
N.E.2d 871. 

70 C.J. p 800 note 45. 

Xionaoy oonvlotloii 
A witness could not be impeached 
on ground of conviction on a lunacy 
inquest where the record of convic¬ 
tion was not introduced and it was 
not shown that the record had been 
destroyed. 

Ky.—Swango v. Commonwealth, 124 
S.W.2d 768, 276 Ky. 467. 

Evldenoe held admissible 
U.S.—^Yentzer v. Pennsylvania R. Co., 
CJLPa., 239 F.2d 786. 


Ala.—Willingham ▼. State, 74 So. 2d 
241, 261 Ala. 454. 

Cal.—^People v. Hamilton, 299 P.2d 
716, 143 C.A.2d 306. 

Mo.—State ex rel. Taylor v. Ander¬ 
son, 254 S.W.2d 609, 363 Mo. 884. 
N.Y.—Carroll v. Carlo Transp. Co., 
103 N.Y.S.2d 268, 278 App.Div. 722. 
Pa.—^Brueckner v. City of Pittsburgh, 
84 A.2d 197, 368 Pa. 664. 

Tex.—Thomas v. State, 227 S.W.2d 
810, 154 Tex.Cr. 367. 

Evidence held inadmissible for pur¬ 
poses of impeachment 

(1) In general. 

U.S.—Parish’s Estate v. C. I. R., C. 
A.7, 187 P.2d 390. 

Ala.—Goldsmith v. State, 168 So. 647, 
232 Ala. 436. 

Allford V. State, 12 So.2d 404, 31 
Ala.App. 62, certiorari denied 12 
So.2d 407, 244 Ala. 148. 

Cal.—In re Cecala’s Estate, 208 P.2d 
436, 92 C.A.2d 834. 

—^Powell V. Horne, 5 So.2d 461, 
149 Fla. 240. 

Qa.-_Harmon v, Givens, 77 S.E.2d 
223, 88 Ga.App. 629. 

Ill,—Citizens Nat. Bank of Decatur 

V. Doran, 122 N.E.2d 460, 3 Ill.App. 
2d 383. 

Iowa.—^Davis v. Rudolph, 52 N.W.2d 
15, 243 Iowa 744. 

Mich.—^People v. Cellura, 284 N.W. 
643, 288 Mich. 54. 

Minn.—Shell Oil Co. v. Kapler, 60 N. 

W. 2d 707, 235 Minn. 292—^In re 
Jache's Estate, 271 N.W. 462, 199 
Minn. 177. 

N.Y.—^In re Santos, 106 N.Y.S.2d 716, 

278 App.Div. 873, appeal and rear¬ 
gument denied 107 N.Y.S.2d 543, 

279 App.Div. 678, appeal dismissed 

109 N.E.2d 71, 304 N.Y. 483— 

Rockwell V. Straub Bldg. Units, 40 
N.Y.S.2d 181, 265 App.Div. 673. 

Pa.—Loftus V. Bodnar, Com.Pl., 95 
Plttsb.Leg.J. 273. 

Utah.—State v. Gillen, 295 P.2d 337, 
4 Utah 2d 393. 

W.Va.—^Burcham v. City of Mullens, 
88 S.B.2d 506, 139 W.Va. 399. 

(2) A death certificate could not 
serve ofllce of impeaching testimony 
of pathologists testifjring as to cause 
of death of wife of accused charged 
with second-degree murder when 
pathologists had not made the certif¬ 
icate. 

jSTeb.—Vanderheiden v. State, 57 N. 
W.2d 761, 166 Neb. 786. 
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Hearsay evidence 

(1) Testimony offered solely for 
purpose of impeachment was not 
subject to objection that it was hear¬ 
say. 

Cal.—^People v. Agajanlan, 218 P.2d 
114, 97 C.A.2d 899. 

Colo.—^Berger v. People, 224 P.2d 
228, 122 Colo. 867. 

Qa.—Wiggins V. Lord, 74 S.B.2d 389, 
87 Ga.App. 486. 

(2) It has been held, however, that 
testimony of witness which was of¬ 
fered in rebuttal to Impeach cred¬ 
ibility of another witness, when 
based on hearsay, was Inadmissible. 
Pa.—Commonwealth v. Noble, 88 A. 

2d 760, 371 Pa. 188. 

(8) Where the state seeks to draw 
out new matter from a defense wit¬ 
ness on cross-examination, and fails 
to elicit the desired answer, state 
may not impeach such witness by 
proof of the desired facts by other 
witnesses, and thus get hearsay evi¬ 
dence before the Jury. 

Tex.—Corley v. State, 272 S.W.2d 
364. 160 Tex.Cr. 604. 

4 . Ga.—^Deans v. Deans, 156 S.E. 
691. 171 Ga. 664, 74 A.L.B. 222. 

5. Ga.—^Deans v. Deans, suprsk 

6. Miss.—Corpus Juris cited in Man¬ 
ning V. State, 196 So. 819, 820, 188 
Miss. 393. 

70 C.J. p 800 note 46. 

Impeachment by: 

Adducing general evidence to show 
witness unworthy of belief see 
supra §§ 460-470. 
Cross-examination: 

Generally see infra §9 483-488. 

As to character or reputation see 
infra §5 614-617. 

As to inconsistent or contradic¬ 
tory statements see infra S§ 
596, 597. 

As to interest or bias see infra 
§9 569-563. 

Producing record of conviction of 
infamous crime see Infra 9 528. 
Proving previous contradictory 
statements see infra 99 613-618. 

7. Cal.—^Hanlon v. Western Loan & 
Bldg. Co., 116 P.2d 465, 46 C.A.2d 
580. 

8. La.—State v. Watson, 106 So. 
302, 159 La. 779. 

70 C.J. p 801 note 47. 



§§ 482-484 WITNESSES 

fh^n that relating directly to the impeachment of 
the witness which is important to the party offer¬ 
ing it are properly excluded.® 

Facts inquiring into the credibility of a witness 
or his testimony are relevant for impeachment pur¬ 
poses, whether they go to his disposition to tell the 
truth, his want of opportunity to know the truth, 
his bias, interests, want of memory, or other simi¬ 
lar facts.i® Evidence impeaches a witness when 
it assails his general credibility or otherwise weak¬ 
ens the force of his testimony and detracts from 
the weight to be given it, without having of itself 
probative value as original evidence on the matter 
at issue^i It has been said to be highly improper 
to attempt the impeachment of a witness by insinu¬ 
ations, slurs, or indirection,^® and generally, im¬ 
peachment of a witness by matter calculated to 
humiliate and degrade is forbidden.^® 

Experiments, if properly conducted, may be used 
to impeach a witness.i^ 

Requiring production of record. To attack the 
credibility of a witness’ testimony, or to show that 
his memory of events about which he testified was 
vague and uncertain, a party may make the witness 
his own, and require him to produce a record if it 
is in his custody.^® 

§ 483, Cross-Examinatioii to Discredit or 
Test Reliability 

A principal object of cross-examination Is to test the 
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credibility of a witness and the accuracy of his knowl¬ 
edge of the subject matter. 

Cross-examination is one of the modes of im¬ 
peaching a witness, as discussed supra § 482, and 
it has been broadly stated that one of the principal 
objects of cross-examination is to test the credi¬ 
bility of witnesses and the accuracy of their knowl¬ 
edge of the subject matter.It has been held 
that there is a distinction between cross-examination 
and impeachment; although the foundation for im¬ 
peaching evidence may be laid through cross-exam¬ 
ination, the cross-examination itself is not impeach¬ 
ment.^ ^ 

§ 484 . -Right to Cross-Examine and Ex¬ 

tent of Cross-Examination 

a. Right to cross-examine 

b. Extent of cross-examination 

a. Eight to Cross-Examine 

A witness may be questioned on cross-examination 
for the purpose of testing his reiiabiiity and affecting 
his credit; but ordinarily a party may not cross-ex¬ 
amine his own witness In order to impeach him in the 
absence of a showing of surprise at the testimony of the 
witness or that he was hostile. 

On cross-examination a party has the right to 
ask a witness questions for the purpose of testing 
his reliability and affecting his credit but he 


SbLoes 

In prosecution for assault with in¬ 
tent to murder, shoes of defendant's 
father, who was jointly Indicted with 
defendant, were properly admitted in 
evidence, where defendant's father 
testified as a witness. 

Ga.—Cole v. State, 11 S.H.2d 239, 63 
Ga.App. 418. 

Mhrxiage cextlfloate 
Ohio.—Kontner v. Kontner, App„ 189 
N.E.2d 366. 

9 . Ill.—^Dickerson V; Henrietta Coal 
Co., 168 IlLApp. 454, afllrmed 96 N. 
E. 225, 251 Ill. 292. 

la Tex.—^Hornsby v. Houston Elec¬ 
tric Co., Civ.App., 126 S.W.2d 846, 
error dismissed, judgment correct. 

11. N.Y,—^Hagen v. New York Cent., 
etc.. R. Co., 90 N.Y.S. 126, 44 Misc. 
540, reversed on other grounds 91 
N.Y.S. 914, 100 App.Div. 218. 

N.D.—State v. Hanson, 73 N.W.2d 
135. 

The fonctloii of rebuttal Is to ex¬ 
plain, repel, counteract or disprove 
adversary's evidence, and evidence 
introduced to impeach a witness is 
ordinarily limited to that purpose. 


U.S.—U. S. V. Schneiderman, D.C. 
Cal., 104 F.Supp. 405. 

12. Iowa.—Jettre v. Healy, 60 N.W. 
2d 641, 245 Iowa 294. 

13. U.S.—Templeton v. U. S., C.C.A. 
Tenn„ 161 F.2d 706. 

14. La.—State v. McKowen, 53 So. 
863, 126 La. 1075. 

70 C.J. p 801 note 50. 

15. Fla.—Haager v. State, 90 So. 
812, 88 Fla. 41. 

16. U.S.—tr. S. V. Lowe, C.A.N.J., 
234 F.2d 919, certiorari denied 77 S. 
Ct 59, 352 U.S, 838, 1 L.Ed.2d 66— 
U. S. V. Fontana, C.A,Pa., 231 F.2d 
807—U. S. V. Manton, C.C.A.N.Y., 
107 F.2d 834, certiorari denied Man- 
ton V. U. S., 60 S.Ct. 590, 309 U.S. 
664, 84 L.Ed. 1012 aJid Spector v. 
U. S., 60 S.Ct. 690, 309 U.S. 664, 84 
L.Ed. 1012. 

Cal.—^People v. Watson, 299 P.2d 243, 
46 C.2d 818. 

Iowa.—State v. Haffa, 71 N.W.2d 36, 
246 Iowa 1275, certiorari denied 76 
act. 198, 350 U.S. 914, 100 L.Bd. 
801. 

Mo.—^Hungate v. Hudson, 186 S.W.2d 
646, 858 Mo. 944, 157 A.L.E. 598. 
N.J.—State V. Cioffe, 26 A.2d 67, 128 
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N.J.Law 342, affirmed 82 A.2d 79, 
130 N.J.Law 160. 

Purpose of cross-examination gener¬ 
ally see supra § 372. 

Similar statements of mle 

(1) Purpose of cross-examination 
is to convince triers of fact that tes¬ 
timony of witness is untrue. 

Ariz.—Kinsey v. State, 66 P.2d 1141, 

49 Ariz. 201. 

(2) Purpose of cross-examination 
is to sift testimony of witness given 
on his direct examination and devel¬ 
op facts tending to discredit It. 

Ala.—^Moore v. State, 164 So. 761, 26 
Ala.App. 607. 

(3) Purpose of all cross-examina¬ 
tion is to weaken or show untruth¬ 
fulness of testimony of party exam- 

I ined or party's bias or prejudice. 
Idaho.—State v. Van Vlads, 65 P.2d 
736, 57 Idaho 316. 

17. Kan.—State v. Barnes, 190 P.2d 
193, 164 Kan. 424. 

1& U.S.—^District of Columbia v. 
Clawans, App.D.C., 57 S.Ct 660, 
300 U.S. 617, 81 L.Ed. 843. 

U. S. v. Augustine, C.A.Pa., 189 
P.2d 687—^McGlothan v. Pennsyl¬ 
vania R. Co., CA.Pa., 170 F.2d 121. 
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may lose the right by estoppel.^® 

Cross-examination of one's own witness. The 
general rule that a party is not permitted to cross- 
examine his own witness, as discussed supra § 368, 
or to impeach him, supra § 477, is applicable to 
cross-examination of one’s own witness for the 
purpose of impeaching him;20 and so a party call¬ 
ing a witness may not turn on him when disap¬ 
pointed by his testimony and cross-examine him 
in an attempt to discredit him without some show¬ 
ing that the witness had previously stated he would 
testify to certain facts, but, when called, testified 


to something entirely different.®^ In other words, 
a party may not cross-examine his own witness in 
order to impeach him merely because his evidence 
has proved to be unfavorable or unsatis factory 
but there must be a showing of surprise at the tes¬ 
timony of the witness or that he had proven to be 

hostile.23 

A party may, however, be permitted to cross-ex¬ 
amine a witness called by him for the purpose of 
impeachment when surprised by unfavorable testi¬ 
mony,in which case the surprise need not be 


JJ. S. V. Stoehr. D.C.P€l, 100 F 
Supp. 143, amrmed, C.A., 196 F.2d 
276, 33 A.L..R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct, 28. 344 
XJ.S. 826, 97 L.Ed. 643—U. S. v. 
Haynes, D.C.Pa., 81 F.Supp. 63. 

Ala.—Green v. State, 64 So.2d 84, 268 
Ala. 471. 

Cal.—^People v. Warren, 260 P.2d 973, 
120 C.A.2d 257—People v. Hume, 
132 P.2d 52, 66 C.A2d 262. 

Me.—State v. Whitehead, 116 A.2d 
618, 161 Me. 135. 

Mo.—Merk v. St. Louis Public Serv¬ 
ice Co., 299 S.W.2d 446—State v. 
Hayes, 204 S.W.2d 723, 366 Mo. 
1033—State v. Crow, 84 S.W.2d 
926, 337 Mo. 397. 

Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.a. 104, 352 U.S. 880, 1 L. 
Ed.2d 81—Washington v. State, 70 
N.W.2d 378, 160 Neb. 885—^Rakes 
V. State, 62 N.W.2d 278, 158 Neb. 
65. 

N.J.—^Klleman v. Mauer, 80 A.2d 116, 
13 N.J.Super. 18. 

—State V. Armstrongr, 62 S.E.2d 
60, 232 N.C. 727—State v. Cantrell, 
61 S.B.2d 887, 230 N.C. 46. 

Okl.—Town of Sentinel v. Riley, 43 
P.2d 742, 171 Okl. 633. 

Odell V. State, 232 P.2d 168, 94 
Okl.Cr. 169—Blumholf v. State, 116 
P.2d 212, 72 Okl.Cr. 339. 

Pa.—^Lobnosky v. New York Under¬ 
writers Ins. Co., 20 -A2d 824, 146 
Pa.Super. 38. 

Commonwealth v. Hess, Quar. 
Sess„ 52 Lanc.L.Rev. 333, affirmed 
84 A.2d 246, 170 Pa.Super. 146. 

S.C.— McMillan V. Ridges, 91 S.E.2d 
883, 229 S.C. 81—State v. Smith, 
19 S.E.2d 224, 199 S.C. 279. 

Utah.—^Malia, for Use and Benefit of 
Creditors of North Sampete Bank 
V. Seeley, 67 P.2d 367, 89 Utah 262. 

Vt.—State V. Teltle, 90 A2d 662, 117 
Vt 190—State v. Quesnel, 69 A.2d 
6, 116 Vt. 68—^Holton v. Ellis, 49 A. 
2d 210, 114 Vt. 471—State v. 

Schoolcraft, 8 A.2d 682, 110 Vt 
393. 

sjg-jveu —^Moore v. Skyline Cab, 69 S. 
B.2d 437, 134 W.Va. 121. 

70 C.J. p 666 notes 32, 33, p 801 note 
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Right of cross-examination general¬ 
ly see supra § 308. 

Cross-examination of: 

Character witness to test his credi¬ 
bility see supra § 387. 

Parties for purposes of impeach¬ 
ment see infra subdivision b (4) 
of this section. 

Cross-examination to discredit wit¬ 
ness as to: 

Character or reputation see infra 
§§ 514-617. 

Inconsistent statements see infra 
§§ 596, 697. 

! Interest or bias see infra §§ 669- 
663. 

Protectioii 

Trial court is under no obligation 
to protect witness from being dis¬ 
credited on cross-examination, short 
of attempted invasion of his consti¬ 
tutional protection from self-incrlm- 
inatlon, properly invoked. 

U.S.—^Kroger Grocery & Baking Co. 
V. Stewart, C.C.A.Mo., 154 P.2d 
841. 

Street oo. direct testimony 
Witness may be so discredited on 
cross-examination as to entirely de¬ 
stroy his direct testimony as a mat¬ 
ter of law. 

Iowa.—State v. Doss, 67 N.W.2d 461, 
246 Iowa 661. 

XTulxnportaiLt witness 
Cross-examination of defense wit¬ 
nesses going to credibility is proper 
notwithstanding direct testimony 
given was not very vital to the case. 
ttati, —State V. Smith, 163 P.2d 363, 
160 Han. 443. 

Xnfoxmer 

Fact that witness was an informer 
or under-cover man would not alone 
justify any restriction on cross-ex¬ 
amination for impeachment other¬ 
wise proper In a criminal proceed¬ 
ing. 

D.C.—^Beasley v. TJ. S., 218 F.2d 366, 
94 U.SApp.D.C. 406, certiorari de¬ 
nied 76 S.Ct. 684, 349 U.S. 907, 99 
L.Ed. 1243. 

19. N.Y.—People v. Morris, 12 N.Y. 

S. 492, 58 Hun 609. 

70 C.J. p 801 note 54. 
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SO. Ala.—Golson v. State, 40 So.2d 
726, 34 Ala.App. 396, certiorari de¬ 
nied 40 So.2d 731, 252 Ala. 310. 

Ariz.—State v. Guerrero, 120 P.2d 
798, 68 Ariz. 421. 

Colo.—^McBrayer v. Zordel, 257 P.2d 
962, 127 Colo. 438. 

Mich.—^Thelen v. Mutual Benefit 
Health & Accident Ass*n, 7 N.W.2d 
128, 304 Mich. 17. 

! Mo.—State v. Castino, 264 S.W.2d 372 
! —Mooney v. Terminal R. Ass’n of 

St. Louis, 176 S.W.2d 605, 352 Mo. 
245—State ex rel. Mutual Ben. 
Health & Accident Ass*n v. 
Hughes, 174 S.W.2d 869. 361 Mo. 
1081. 

OkL—Chambless v. State, 214 P.2d 
947, 90 Okl.Cr. 423. 

S.D.—State v. Lapke, 262 N.W. 38, 62 
aD. 187. 

Tenn.—Whaley v. State, 216 S.W.2d 
17, 187 Tenn. 607. 

Utah.—Xenakis v. Garrett Freight 
Lines, 266 P.2d 1007. 1 Utah 2d 
299. 

70 C.J. P 801 note 68. 

Cross-examination of one’s own wit¬ 
ness to lay foundation for im¬ 
peachment see supra § 480. 

Counsel for adverse party 
Where one of trial counsel for de¬ 
fendant was called by plaintiff as a 
witness, the interrogation of the 
witness by plaintiff’s counsel as 
though witness were under cross-ex¬ 
amination as an adverse party was 
improper. 

Colo.—^Bankers Trust Co. v. Interna¬ 
tional Trust Co., 113 P.2d 666, 108 
Colo. 15. 

21. Minn. —State V. Jensen, 136 N. 
W. 681, 151 Minn. 174. 

22. Mo.—Crabtree v. Kum, 173 S.W. 
2d 851, 361 Mo. 628. 

23. Miss.—^Bove v. State, 188 So. 
657, 185 Miss. 547. 

Pa»—Selden v. Metropolitan Life Ins. 
Co., 43 A.2d 571, 167 PsuSuper. 600. 

24. U.S.—^Forrester v. U. S., C.A. 
Ga., 210 F.2d 923—^Banks v. U. S., 
CA.Minn., 204 F.2d 666, certiorari 
denied 74 S.Ct, 73, 346 U.S. 867, 98 
L.Ed. 870, vacated 74 S.Ct. 861, 347 
U.S. 1007, 98 L.Bd. 1182—Pastrano 
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confined to what develops after the witness takes 
the stand, or when the witness is a hostile one 
whose testimony is indispensable to the party’s 


case.25 The allowance and control of such cross- 
examination is within the sound discretion of the 
trial court.27 Where a witness called in rebuttal 


V. U. S., C.C.A.Md., 127 F.2d 43— 
TJ. S. V. Block, C.C.A.N.T., 88 F.2d 
618, certiorari denied 57 S.Ct. 793, 
301 U.S. 690, 81 L.Ed. 1347. 

Colo.—^Hamby v. People, 128 P.2d 
993. 109 Colo. 672—Coates v. Peo¬ 
ple. 106 P.2d 354, 106 Colo. 483. 
Ga.—Allen v. State, 31 S.E.2d 107, 71 
Ga.App. 617—Peurlfoy v. State, 186 
S.E. 461, 63 Ga.App. 615. 

Kan.—State v. Barnes, 190 P.2d 193, 
164 Kan. 424. 

L,a.—State v. McMullan, 66 So.2d 574, 
223 La. 629. 

Mo,—^Zips V. Mutual Ben. Health & 
Accident Ass*n, App., 169 S.W.2d 
62, modified on other grrounds 
State ex rel. Mutual Ben. Health 
& Accident Ass’n v. Hughes. 174 S. 

W. 2d 869, 851 Mo. 1081—Corpus 
Jhris cited la Woelfle v. Connecti¬ 
cut Mut. Life Ins. Co., App., 112 S. 
W.2d 865, 874. 

Okl.—John V. State, 151 P.2d 808. 79 
Okl.Cr. 50. 

Pa.—Commonwealth v. Turza, 16 A. 
2d 401, 340 Pa. 128. 

Commonwealth v. Sarkis, 63 A.2d 
3G0, 1G4 Pa.Super. 194—Common¬ 
wealth V, Pinkenson, 11 A. 2d 176, 
138 Pa.Super. 485. 

Commonwealth v. Minoff, Co., 60 
Dauph.Co. 357. 

Tex.—^Pegan v. State, 216 S.W.2d 168, 
162 Tex.Cr. 452. 

Utah.—State v. Burke, 129 P.2d 560. 
102 Utah 249. 

Va.—^Epps V. Commonwealth, 56 S.E. 
2d 237, 190 Va. 93. 

Wash.—State v. Ingels, 104 P-2d 944, 
4 W’ash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 460 
—State V. Jones, 62 P,2d 44, 188 
Wash. 275. 

70 C.J. p 802 note 60. 

What ooustitates ^snpxlse” 

(1) “Surprise*' within the rule per¬ 
mitting a party to cross-examine his 
own witness, is one of those sudden 
mental reactions which are frequent¬ 
ly not susceptible of analysis away 
from the conduct of the one causing 
the surprise; the attempt to define 
circumstances under which surprise 
can be successfully asserted in any 
given case must be construed in the 
light of the facts of that case, and 
no ironclad rule defining those cir¬ 
cumstances can be laid down. 

Colo.—Coates v. People, 106 P.2d 354, 
106 Colo. 483. 

(2) The “surprise,** for which 
court may grant party leave to cross- 
examine his own witness, does not 
mean disappointment, but taken or 
captured unawares, by witness* testi¬ 
mony. 

Pa.—Selden v. Metropolitan Life Ins. 
Co., 48 A.2d 671, 167 Pa.Super. 600. 


(3) Surprise, Justifying party's 
cross-examination of his own wit¬ 
ness, cannot be predicated on his 
counsel’s belief that witness is not 
telling truth. 

Pa.—Selden v. Metropolitan Life Ins. 
Co., supra. 

(4) In order to plead surprise. It 
is not necessary that witness fall to 
testify as expected. It being suffi¬ 
cient If his testimony on some mate¬ 
rial matter is against party intro¬ 
ducing It and in favor of other side. 
La.—State v. McMullan, 66 So.2d 574, 

223 La. 629. 

Dispute as to surprise 

(1) Counsel on being taken by 
surprise by his own witness may, on 
announcing surprise, ask leave to 
cross-examine witness, but asserted 
surprise must be genuine and not 
based solely on fact that witness 
failed to testify as expected, and op¬ 
posing counsel may dispute alleged 
surprise, thereupon raising a col¬ 
lateral issue to be determined by tri¬ 
al court 

Cal.—People v. Flores, 99 P.2d 326, 
37 C.A.2d 282. 

(2) The presence of surprise per¬ 
mitting a party to cross-examine his 
own witness must be determined by 
the trial court In the reasonable ex¬ 
ercise of its discretion, and its hold¬ 
ing will not be disturbed unless 
abuse of that discretion is shown. 
Colo.—Coates v. People, 106 P.2d 354, 

106 Colo. 483. 

Pa.—Selden v. Metropolitan Life Ins. 

Co., 43 A.2d 571, 157 Pa.Super. 500. 
Basis for surprise 
While it is better practice to sug¬ 
gest the basis for plea of surprise 
before a party is permitted to cross- 
examine a witness called by him, no 
harm is done to opposite party if 
the basis for surprise clearly ap¬ 
pears thereafter. 

Pa.—Commonwealth v. Sarkis, 63 A. 

2d 360, 164 Pa.Super. 194. 

Flea of surprise to be presented out 
of Jury’s hearing 

Pa.—Selden v. Metropolitan Life Ins. 
Co., 43 A.2d 671, 157 Pa.Super. 600. 

25. Mont.—State v, Clark, 288 P. 
186, 87 Mont. 416. 

26. U.S.—^Illinois Terminal R. Co. v. 
Friedman, C.A.Mo., 210 P.2d 229— 
Lewis V. U. S., C.C.A.M 0 ., 153 P.2d 
724—Chicago & N. W. Ry. Co. v. 
Kelly, C.C.A.Minn., 84 F.2d 569. 

Thomas v. Conemaugh Black 
Lick R. R., D.C.Pa., 133 F.Supp. 
533. 

Colo.—^McBrayer v. Zordel, 257 P.2d 
962, 127 Colo. 438. 

D.C.—^Jackson v. Capital Transit Co., 
Mun.App., 38 A.2d 108, affirmed 149 
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F.2d 839, 80 U.S.App.B.C. 162, 161 
A.L.R. 1110, certiorari denied 66 S. 
Ct. 143, 326 U.S. 762, 90 L.Ed. 459. 
Ill.—La Salle Mortgage & Discount 
Co. V. Horan, 30 N.E.2d 786. first 
case, 307 Ill.App. 547. 

Kan.—State v. Barnes, 190 P.2d 193, 
164 Kan. 424. 

Mich.—People v. Lockhart, 219 N.W. 
724, 242 Mich. 491. 

Mo.—State v. Castino, 264 S.W.2d 372 
—Conner v. Neiswender, 232 S.W. 
2d 469, 360 Mo. 1074—State v. Bell, 
223 S.W.2d 469, 359 Mo. 785—Mon- 
sour V. Excelsior Tobacco Co.. 144 
S.W.2d 62—Burnam v. Chicago 
Great Western R. Co., 100 S.W.2d 
858, 340 Mo. 25. 

Zips V. Mutual Ben. Health & Ac¬ 
cident Ass'n. App., 169 S.W.2d 62, 
modified on other grounds State ex 
rel. Mutual Ben. Health & Acci¬ 
dent Ass'n V. Hughes, 174 S.W.2d 
850, 351 Mo. 1081. 

N.Y.—TrVolper v. New York Water 
Service Corp., 96 N.Y.S.2d 647, 276 
App.Div. 1106. 

Okl.—Melton v. State, 47 P.2d 195, 67 
Okl.Cr. 57. 

Pa.—Commonwealth v. Turza, 10 A. 
2d 401, 340 Pa. 128. 

Commonwealth v. Bowers, 127 A. 
2d 806, 182 Pa.Super. C28. 

S.D.—State v. Alick, 252 N.W. 644, 62 
S.D. 220. 

70 C.J. p 802 note 62. 

Privilege 

Cross-examination of one’s own 
witness is a privilege which may 
arise where hostility, surprise, or de¬ 
ceit is disclosed, and such cros.s-ex¬ 
amination is not a matter of right. 
Conn.—Gondek v. Pliska, 67 A.2d 06 2, 
135 Conn. 610. 

The purpose of cross-examining a 
hostile witness Is to have the advan¬ 
tage of more searching methods of 
examination by leading questions 
and the like, and by that means to 
enable a party to elicit information 
which otherwise might not be forth¬ 
coming. 

Conn.—Pox v. Schaeffer, 41 A. 2d 46, 
131 Conn. 439, 157 A.L.R. 132. 
Reasonable limits 

Trial court may permit party to 
cross-examine. within reasonable 
limits, material witness called by 
him, if apparently hostile, adverse, 
reluctant, evasive, obtuse, timid, or 
deceitful. 

U.S.—^London Guarantee & Accident 
Co. V. Woelfle, C.C.A.M 0 ., 83 P.2d 
325. 

27. U.S.—Illinois Terminal R. Co. 
V. Friedman, C.A.M 0 ., 210 F.2d 229 
—Banks v. U. S., C.A.Minn., 204 P. 
2d 666, certiorari denied 74 S.Ct. 73, 
346 U.S. 857, 98 L.Bd. 370, vacated 
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to impeach another witness fails to do so, it is im¬ 
proper to permit, on the groimd of surprise, the 
party calling him to cross-examine as to irrelevant 
matters with a view to affecting his credit.^® 

h. Extent of Gross-Examination 

(1) In general 

(2) Matters not brought out on direct 

examination 

(3) Collateral or irrelevant matters 

(4) Cross-examination of parties 


(1) In General 

Great latitude is allowed In the cross-examination of 
a witness on matters affecting his credibility, and the 
extent to which he may be cross-examined on this ac¬ 
count rests In the sound discretion of the trial court; 
but there are limits beyond which such examination may 
not extend. 

Although there are limits beyond which such 
examination may not extend,29 great latitude is 
allowed in the cross-examination of a witness on 
matters affecting his credibility;2® and the extent 


74 S.Ct. 861, 347 U.S. 1007, 98 L. 
Ed. 1132—Knott Corp. v. Furman, 
C.C.A.Va., 163 P.2d 199, certiorari 
denied 68 S.Ct. 111. 332 U.S. 809. 
92 L.Ed. 387, rehearing denied 68 
S.Ct. 164, 832 U.S. 826, 92 L.Ed. 401 
—^Zimberg v. U. S., C.C.A.Mass., 142 
P.2d 132, certiorari denied 65 S.Ct. 
38, 323 U.S. 712, 89 L.Ed. 573—U. 
S. V. Goldstein, C.C.A.N.Y.. 136 F.2d 
369—Walker v. U. S., C.C.A.W.Va., 
104 P.2d 465—^U. S. v. Graham, C. 
C.A.N.Y., 102 P.2d 436, certiorari 
denied Graham v. U. S., 69 S.Ct. 
1041, 307 U.S. 643, S3 L.Ed. 1624, 
rehearing denied 60 S.Ct. 68, 308 

U. S. 632. 84 L.Ed. 626, certiorari 
denied Heed v. U. S.. 69 S.Ct. 1041, 
307 U.S. 643, 83 L.Ed. 1524—Curtis 

V. U. S.. C.C.A.C 0 I 0 .. 67 P.2d 943. 
Colo.—^McBrayer v. Zordel, 257 P.2d 

962, 127 Colo. 438. 

Conn.—State v. Smith, 82 A.2d 816, 
188 Conn. 196. 

Mich.—Santure v. Detroit Trust Co., 
267 N.W. 683, 275 Mich. 661. 

Minn.—State v. McClain, 292 N.W. 
753, 208 Minn. 91. 

Mo.—^Mooney v. Terminal R. Ass*n of 
St. Louis, 176 S.W,2d 605, 352 Mo. 
245. 

Zips V. Mutual Ben. Health & 
Accident Ass*n, App., 169 S.W.2d 
62, modified on other grounds State 
ex rel. Mutual Ben. Health & Acci¬ 
dent Ass'n V. Hughes, 174 S.W.2d 
869, 351 Mo. 1081. 

N.J.—State V. Hogan, 61 A. 2d 70, 137 
N.J.Law 497, affirmed 63 A. 886, 1 
N.J. 376. 

N.C.—State v. Vicks, 26 S.E.2d 878, 
223 N.C. 884—^In re Williams* Will, 
1 S.E.2d 867, 215 N.C. 269. 

Ohio.—Fritz V. New York Cent. R. 

Co., App., 98 N.E.2d 862. 

Okl.—Chambless v. State, 214 P.2d 
947, 90 Okl.Cr. 423. 

Pa.—Commonwealth v. Minoff, 69 A. 
2d 146, 363 Pa. 287—Commonwealth 
V. Turza, 16 A.2d 401, 340 Pa. 128. 

In re Nagy, 82 A.2d 691, 169 Pa. 
Super. 388—Selden v. Metropolitan 
Life Ins. Co., 43 A.2d 671, 167 Pa. 
Super. 6 00 —Commonwealth v. 
Pinkenson, 11 A.2d 176, 138 Pa.Su- 
per. 485. 

S.C.—State V. Clough, 68 S.B.2d 329, 
220 S.C. 390—State v. Hughey. 61 
S.E.2d 376, 214 S.G 111. 

98 C.J.S.—24 


Wis.—^In re Krause’s Estate, 4 N.W. 

2d 122. 241 Wls. 41. 

70 C.J. p 802 note 67 [d]. 

Disallowance 

Where counsel for defendant knew 
before calling a witness that testi¬ 
mony of witness would differ from 
previous statements of witness, dis¬ 
allowance of cross-examination to 
show fact of variance on ground of 
surprise was discretionary. 

Conn.—Gondek v. Pliska, 67 A.2d 652, 
135 Conn. 610. 

Extent 

(1) The latitude to be allowed in 
cross-examination of a witness by 
one who calls the witness and is 
surprised by his adverse testimony 
Is wholly within the discretion of 
the trial judge. 

U.S.—Pastrano v. U. S., C.C.A.Md., 
127 P.2d 43, 

(2) The extent of permissible 
cross-examination of a material wit¬ 
ness by the party who called him de¬ 
pends on whether such cross-exam¬ 
ination will be helpful in ascertain¬ 
ing the truth concerning the issues 
being tried and not on whether such 
cross-examination may discredit the 
witness or whether cross-examiner 
was actually surprised by witness* 
testimony. 

U.S.—Illinois Terminal R. Co. v. 
Friedman, C.A.M 0 ,, 210 P.2d 229. 

(3) The trial judge has discretion¬ 
ary power to permit a party to cross- 
examine his own witness for a le¬ 
gitimate purpose, as in the case of a 
witness who is hostile or who sur¬ 
prises the party by his testimony, in 
which case trial judge may permit 
party to call attention of witness di¬ 
rectly to statements made by witness 
on other occasions, but rule against 
impeachment of one’s own witness 
is offended If party Is allowed to 
cross-examine his own witness solely 
for purpose of proving him to be un¬ 
worthy of belief. 

N.C.—State V. Tilley. 79 S.B.2d 473, 
239 N.C. 245. 

Discretion h^d not abused 

(1) Allowing cross-examination. 
XJ.s.— Moomaw v. U. S., C.A.Ala., 220 
P.2d 689—Garlepy v, U. S., C.A. 
Mich., 189 F.2d 459. 
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D.C.—Fields v. U. S., 164 F.2d 97, 82 
U.S.App.D.C. 354, certiorari denied 
68 S.Ct. 355. 332 U.S. 851, 92 L.Ed. 
421, rehearing denied 68 S.Ct. 607, 
333 U.S. 839. 92 L.Ed. 1123. 

(2) Refusal to allow cross-exam¬ 
ination. 

U.S.—Illinois Terminal R. Co. v. 

Friedman, C.A.M 0 ., 210 F.2d 229. 
Miss.—Faust v. State, 74 So.2d 817, 
221 Miss. 668. 

Mo.—State v. Walker, 208 S.W.2d 233. 
367 Mo. 394. 

Pa.—Commonwealth v. Robinette, 126 
A.2d 495. 182 Pa.Super. 346. 
Discretioa held abnsed 
Where prosecuting attorney’s 
cross-examination of a state witness 
after attorney pleaded surprise, fail¬ 
ed to disclose that witness was a 
hostile witness, and his testimony 
was the same on the cross-examina¬ 
tion as on direct examination, court 
abused Its discretion in permitting 
the cross-examination. 

Mo.—State v. Hogan, 177 S.W.2d 465, 
352 Mo. 379. 

128. Colo.—Graff v. People, 177 P. 

I 962, 65 Colo. 489. 

I 

29. Ala.—^Bedingfield v. State, 135 
So. 656, 24 Ala.App. 398. 

Ill.—^People V. Quevreaux, 96 N.E.2d 
62, 407 III 176, certiorari denied 71 
S.Ct. 485, 340 U.S. 938, 95 L.Ed. 677 
—^People V. Boulahanls, 68 N.E.2d 
467, 394 Ill. 255. 

Me.—State v. Whitehead, 116 A.2d 
618, 151 Me. 136. 

Form of question on cross-examina¬ 
tion generally see supra § 411. 
Specific matters about which Inquiry 
may be made to test credibility see 
infra §§ 485-488. 

30. U.S.—O’Shea v. Jewel Tea Co., 
C.A.I11., 238 F.2d 630—Ford v. U. 
S., 233 P.2d 56, certiorari denied 77 
S.Ct 49, 352 U.S. 833, 1 L.Ed.2d 53 
—U. S. V. Fontana, C.A.Pa., 231 P. 
2d 807—Atkinson v. Atchison, T. & 
S. F. Ry. Co., CA.N.M., 197 F.2d 
244. 

Ala.—Shanes v. State, 172 So. 272, 
233 Ala. 418. 

Williams v. State, 28 So.2d 731. 
32 Ala.App. 697—Ray v. State, 197 
So. 70, 29 AlaA.pp. 382, certiorari 
denied 197 So. 78, 240 Ala. 78. 
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to which he may be cross-examined on this account 
rests in the sound discretion of the trial court, whose 


action will not be disturbed unless an abuse of such 
discretion is made to appear.^i Accordingly, it is 


Ariz.—state v. Rothe, 249 P.2d 946, 
74 Ariz. 382. 

Cal.—People v. Watson, 299 P.2d 243, 
46 C.2d 818—^People v. Winston, 293 
P.2d 40, 46 C.2d 151. 

People V. Kearns, App., 807 P.2d 
1016. 

Ga.—Long v. State, 59 S.B.2d 866, 206 
Ga. 267. 

Weldon v. State, 66 S.B.2d 920, 84 
Ga.App. 634. 

Idaho.—State v. Spencer, 258 P.2d 
1147, 74 Idaho 173. 

HI.—People V. Coll, 117 N.B.2d 777. 2 
I11.2d 186. 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1006. 217 Ind. 484. 

Kan.—State v. Stephens, 209 P.2d 
924, 168 Kan. 6. 

Mich.—^People v. Simard, 23 N.W.2d 
106, 314 Mich. 624—^Wood v. Hen¬ 
ley, 296 N.W. 667, 296 Mich. 491. 
Mo.—State v. Shilkett. 204 S.W.2d 
920, 356 Mo. 1081—State v. Murrell, 
169 S.W.2d 409—State v. Crow, 84 
S.W.2d 926, 337 Mo. 397. 

—State V. Todaro, 34 A.2d 807, 
131 N.J.l4aw 59, affirmed 37 A.2d' 
73, 131 N.J.Law 430, appeal dis¬ 
missed Todaro v. State, 65 S.Ct. 73, 
323 TJ.S. 667, 89 L.Bd. 542—State 
V. Cioffe, 26 A.2d 57, 128 N.XLaw 
342, affirmed 33 A.2d 79, 130 N.J. 
Law 160—^Neighbour v. Matusav- 
age, 25 A.2d 868, 128 hT.J.Law 331 
—Chiesa v. Public Service Coordi¬ 
nated Transport, 24 A.2d 369, 128 
K.J.Iiaw 69—Service Fuel Oil Co. 
V. Hoboken Bank for Savings, 191 
A. 651, 118 N.J.Law 61. 

IT.M.—State v, Shults, 85 P.2d 591, 
48 N.M. 71. 

H.C.—^Maddox v. Brown, 64 S.B.2d 
864, 233 N.C. 519—^Poxman v. 

Hanes, 12 S.E.2d 258, 218 N.C. 722. 
Ohio.—State v. Polhamus, App., 106 
N.B.2d 646—^Leeman v. Haggard, 
83 N.B.2d 80, 83 Ohio App. 261. 

Okl.—Taylor v. State, 247 P.2d 749, 
96 Okl.Cr. 1—Clark v. State, 239 P. 
2d 797, 95 Okl.Cr. 119—Combs v. 
State. 197 P.2d 524, 87 OkLCr. 283. 
Pa,—Spiwak v. Allegheny County, 77 
A.2d 97, 366 Pa. 145. 

Commonwealth v. Wood, 16 A-2d 
319, 142 PaSuper. 340. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

Vt.—State V. Teitle, 90 A.2d 562, 117 
Vt. 190—State v. Quesnel, 69 A.2d 
6, 116 Vt. 68—^Holton v. Bills, 49 A 
2d 210. 114 Vt. 471—Glass v. Bos- 
worth, 34 A2d 113, 113 Vt SOS- 
State V. Schoolcraft. 8 A2d 682, 
110 Vt 393. 

70 C.J. p 802 note 66. 

Latitude of cross-examination gen¬ 
erally see supra § 377. 

BxtrriJiiio testimony dlstingnished 
In use of discrediting evidence, 
sharp distinction is drawn between 


cross-examination of witness sought 
to be impeached and extrinsic testi¬ 
mony on impeaching issue, latitude 
accorded on cross-examination not 
obtaining with respect to extrinsic 
evidence. 

U.S.—Lujan v. U. S., C.A.N.M., 209 P. 
2d 190. 

Application of rale to particrdar 
witnesses 

(1) Prosecuting witnesses. 

Cal.—People v. Higgins, 64 P.2d 454, 
18 C.A2d 695, followed in 64 P.2d 
966, 19 C.A2d 744. 

Neb.—Callles v. State. 61 N.W.2d 
870, 157 Neb. 640. 

N.D.—State v. Gebhard. 18 N.W.2d 
290, 73 N.D. 206. 

Utah.—State v. Smith, 62 P.2d 1110, 
90 Utah 482. 

(2) Reluctant or hostile witnesses. 
Cal.—^People v. Ormes, 198 P.2d 690, 

88 C.A.2d 353—People v. Denton, 
178 P.2d 524, 78 C.A2d 540—People 
V. Serpa, 164 P.2d 6. 67 C.A2d 327. 
Ill.—^People V. Goehringer, 196 Ill. 
App. 472. 

(3) Witness whose testimony is 
vague and unsatisfactory. 

U.C.—Settles v. Bonuso, MunApp., 
69 A2d 816. 

3L U.S.—District of Columbia v. 
Clawans, App.D.C., 67 S.Ct, 660, 
300 U.S. 617, 81 L.Bd, 848. 

Bridges v. U. S., C.ACal., 199 P. 
2d 811, rehearing denied 201 P.2d 
254, reversed on other grounds 73 
S.Ct 1055, 346 U.S. 209, 97 L.Bd. 
1557—U. S. V. Augustine, C.APa., 
189 P.2d 687—^Maryland Casualty 
Co. V. Dunlap, C.C.A.Mass., 68 P.2d 
289. 

U. S. V. Stoehr, D.C.Pa., 100 P. 
Supp. 143, affirmed, C.A, 196 P.2d 
276. 33 AL.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct 28, 
344 U.S. 826. 97 L.Bd. 643. 

Ala.—^Birmingham Blec. Co. v. Da¬ 
vis, 18 So.2d 888, 244 Ala. 338. 

Freeman v. State, 74 So.2d 513, 
87 Ala.App. 623, certiorari denied 
74 So.2d 620, 261 Ala. 697—Ray v. 
State, 197 So. 70, 29 Ala.App. 882, 
certiorari denied 197 So. 73, 240 
Ala. 73. 

Cal.—^People v. Winston, 293 P.2d 40. 
46 C.2d 151—^People v. La Macchla, 
264 P.2d 16, 41 C.2d 738—^People v. 
Wissenfeld, 227 P.2d 833, 36 C.2d 
768. 

Mendoza v. Gomes, 299 P.2d 707, 
143 C.A.2d 172—Unger v. Campau, 
298 P.2d 891, 142 C.A.2cl 722. 

Conn.—State v. Dortch, 93 A.2d 490, 
139 Conn. 317—State v. Perelli, 5 
A2d 705, 125 Conn. 321, 121 AL.R. 
1357. 

D.C.—Collazo V. U. S., 196 F.2d 673, 
90 U.S.App.D.C. 241, certiorari de¬ 
nied 72 S.Ct 1065, 348 U.S. 968, 96 
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L.Bd. 1364—Wright v. U. S., 183 F. 
2d 821, 87 U.S.APP.D.C. 67—Avery 
V, S. Kann Sons Co., 91 F.2d 248, 67 
App.D.C. 217. 

Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 135 P. 
Supp. 4. 

Ind.—Lavengood v. Lavengood, 73 N. 
E.2d 685, 225 Ind. 206—^Blue v. 
State. 67 N.B.2d 377, 224 Ind. 394, 
certiorari denied 67 S.Ct 976, 330 
U.S. 840, 91 L.Bd. 1286—Way v. 
State, 66 N.B.2d 608, 224 Ind. 280— 
Niemeyer v. McCarty, 51 N.B.2d 
366, 221 Ind. 688, 164 AL.R. 115— 
Hawkins v. State, 37 N.B.2d 79, 219 
Ind. 116—Craig v. Citizens Trust 
Co., 26 N.B.2d 1006, 217 Ind. 434— 
Hengstler v. State, 189 N.B. 623, 
207 Ind. 28. 

Iowa.—^Jettre v. Healy, 60 N.W.2d 
641, 246 Iowa 294—State v. Hill, 
39 N.W.2d 139, 240 Iowa 1119. 

Kan.—^Dickey v. Wagoner, 160 P.2d 
698, 160 Kan. 216—Gant v. Gas 
Service Co.. 136 P.2d 633, 166 Kan. 
685—Atkinson v. Wiard, 109 P.2d 
I 160, 153 Kan. 96. 

Ma—State v. Whitehead, 116 A2d 
618, 151 Me. 135. 

Md.—Naughton v. Paul Jones & Co., 
59 A2d 496, 190 Md. 699. 

Mass.—Commonwealth v. Shea, 82 N. 
B.2d 611, 323 Mass. 406—Common¬ 
wealth V. Beal, 50 N.B.2d 14, 314 
Mass. 210—Guiffre v. Carapezza, 11 
N.B.2d 433, 298 Mass. 458, 125 A. 
L.R. 1—Smith v. MUes, 6 N.B. 2d 
12, 296 Mass. 126. 

Mich.—^People v. Kruper, 64 N.W.2d 
629, 340 Mich. 114—^People v. 

Fleish, 32 N.W.2d 700, 321 Mich. 
443—^Wood V. Henley, 296 N.W. 667, 
296 Mich. 491—Anthony v. Coch¬ 
rane, 296 N.W. 197, 296 Mich. 886 
—^People V. MacCuliough, 274 N.W. 
693, 281 Mich. 15. 

Mo.—State v. Brotherton, 266 S.W.2d 
712—^Rhineberger v. Thompson, 
202 S.W.2d 64, 356 Mo. 520—State 
V. Crow, 84 S.W.2d 926. 337 Mo. 397. 
N.H.—^Moran v. Dumas, 18 A2d 763, 
91 N.H. 336—State v. Roach. 131 
A 606, 82 N.H. 189. 

N.J.—State V. Pontery, 117 A2d 478, 
19 N.J. 467. 

State V. Bartell, 83 A2d 628. 15 
N.J.Super. 450, affirmed 89 A.2d 
894, 10 N.J. 9. 

State V. Todaro, 34 A2d 807, 131 
N.J.Law 59, affirmed 37 A2d 73. 
131 N.J.Law 480, appeal dismissed 
Todaro v. State, 65 S.Ct. 73, 323 

U. S. 667, 89 L.Bd. 642—^Neighbour 

V. Matusavage, 25 A2d 868, 128 N. 
J.Law 331—Service Fuel Co. v. Ho¬ 
boken Bank for Savings, 191 A 551, 
118 N.J.Law 61. 

N.C.—State v. Bdwards, 44 S.B.2d 
726, 228 N.C. 163—^McCorkle v. Bea¬ 
ty. 38 S.B.2d 102, 226 N.C. 888— 
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within the discretion of the trial court to determine a matter of discretion.*^ 

the scope and e^rtent of cross-«amination irith r^ discretion, as to the extent of cross-examina- 

specttoimmatenal,irrelev^t.3* or^^ i„ipeachment purposes, is judicial, how- 

ters, and the permissibility of disparaging ques- ^ -u- re- 

tions.3^ It will be assumed that a ruling as to the ever,36 and sue cross-e:^min 
permissible scope of cross-examination was made as stricted within unreasona e imi s, 


state V. Stone, 36 S.B.2d 704, 236 N. 

97 —state v. Wray, 7 S.B.2d 468, 
217 N.C. 167. 

Ohio.—Taylor v. Ross, App., 78 N.E. 
2d 396, reversed on other grounds 
83 N.E.2d 222, 160 Ohio St 448, 10 
A.L..R.2d 377. 

Pa.—^Kaplan v. Loev, 194 A. 653, 327 
Pa. 465, certiorari denied 68 S.Ct 
477, two cases, 302 U.S. 766, 82 L. 
Ed. 695—Fischer v. Commercial 
’ Nat Bank. 184 A 67. 821 Pa. 200. 
Commonwealth v. Eatz, 10 A.2d 
49, 138 Pa.Super. 60—Common¬ 

wealth V. Pearlman, 191 A 365, 
126 Pa.Super. 461. 

In re Zolyan's Estate, 46 Pa. 
Dist & Co. 74. 

Commonwealth v. Roberts, O. & 

T.. 44 L.uz.Leg.Reg. 176. | 

S.C.—Schreiberg v. Southern Coat¬ 
ings & Chemical Co., 97 S.B.2d 214 

_^McMillan v. Ridges, 91 S.E.2d 

883, 229 S.C. 76—State v. Burnett, 
86 S.E.2d 744, 226 S.C. 421—State 
V. Maxey, 62 S.E.2d 100, 218 S.C. 
106—State v. Smith, 19 S.E.2d 224, 
199 S.C. 279. 

S.I).—JTohnson v. Chicago & N. W. R. 
Co., 38 N.W.2d 348, 72 S.D. 680. 

Yt. _State V. Teitle, 90 A.2d 662, 117 

Vt 190—^Holton V. Ellis, 49 A2d 
210, 114 Vt 471—State v. Quesnel, 
69 A2d 6, 116 Vt 68. 

70 C.J. p 802 note 67. 


Absence of prejudice 

The scope of cross-examination, in¬ 
cluding to what extent accuracy, 
veracity, and credibility of witnesses 
may be tested, rests largely in sound 
discretion of judge, not subject to 
revision unless prejudice is shown 
to a party by reason of too narrow 
restriction or too great breadth of 

Inquiry. _ 

Mass.—Commonwealth v. Makare- 
wlcz, 132 N.E.2d 294, 333 Mass. 
575 _lcommonwealth v. Smith, 109 
N.E.2d 120, 329 Mass. 477. 

Fast life and conduct 

Ordinarily, on cross-examination, 
the trial court must be allowed con¬ 
siderable latitude and discretion to 
permitting questions calculated to 
elicit any information as to past 
life and conduct of a witness to en¬ 
able the Jury to see what manner of 

man he is. _ 

Ilyich.—^People V. MacCullough, 274 
N.W. 693, 281 Mich. 18. 

Aota held not *o ooiurtltut* alnwe of 
discretion 
(1) In general. 

U.S.—^Poliaflco V. XT. S., C.AOmo., 
237 F.2d 97—-Berra v. IT. S., C.A 


Mo., 221 P.2d 690, affirmed 76 S.Ct. i 
685, 361 U.S. 131, 100 L.Ed. 1013— : 
Powell V. U. S., C.AOkl., 206 F.2d 
330—U. S. V. Augustine, C.APa., 
189 F.2d 687. 

Cal.—^People v. Norred, 243 R.2d 126, 
110 C.A2d 492, certiorari denied 
Norred v. People of State of Cal., 
73 S.Ct. 113, 344 U.S. 869, 97 L. 
Ed. 674. 

D.C.—Collazo V. U. S., 196 F.2d 673, 
90 U.S.App.D.C. 241, certiorari de¬ 
nied 72 S.Ct. 1065, 343 U.S. 968, 96 
L.Ed. 1364. 

Iowa.—State v. Sampson, 79 N.W.2d 
210 . 

Kan.—^Lewis v. Montgomery Ward & 
Co., 62 P.2d 875, 144 Kan. 666. 

La.—State v. Di Vlncentl, 73 So.2d 
806, 226 La. 689. 

Mass.—^Fisk v. Fisk. 160 N.B. 274, 
263 Mass. 34. 

Mich.—People v. Kruper, 64 N.W.2d 
629. 340 Mich. 114. 

Mo.—Parker v. Ford Motor Co., 296 

S. W.2d 35—^Arnold v. Alton R. Co., 
154 S.W.2d 68, 348 Mo. 616. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142. 

Neb.—Rakes v. State, 62 N.W.2d 273, 
168 Neb. 65. 

Pa.—Commonwealth v. Woods, 79 A 
2d 408, 366 Pa, 618. 

Commonwealth v. Godfrey, 112 
A.2d 434, 177 Pa.Super. 640. 

Commonwealth v. Roberts, O. & 

T. , 44 Luz.Leg.Reg. 175. 

70 C.J. p 802 note 67 Eg3. 


(2) In prosecution of accused for < 
murder, wherein principal witness 
for state had denied being subject to 
blackout spells, but admitted having 
been gone from home for a day or 
two in the last couple of years after 
drinking intoxicants, refusal to per¬ 
mit cross-examination of such wit¬ 
ness concerning alleged absences 
from his home due either to prolong¬ 
ed drunkenness, blackouts, or amne¬ 
sia,, and to permit questioning of 
other witnesses concerning specific 
instances with respect to these same 
matters was not an abuse of discre¬ 
tion. 

Mo._State v. Brotherton, 266 S.W. 

2d 712. 

(3) Exclusion of question asked on 
cross-examination of complaining | 
witness in rape case as to an occur¬ 
rence after the commission of the 
offense when she and three other 
people were present, which question 
was claimed to affect her credibility 
but did not relate to conduct of 
complaining witness but to that of 


another member of the party, was 
not abuse of discretion. 

Conn.—State v. Falvo, 6 A2d 362, 126 
Conn. 731. 

32. U.S.—^U. S. V. Bender, C.A.I11.. 
218 F.2d 869, certiorari denied 75 S. 
Ct 660. 349 U.S. 920, 99 L.Ed. 1263. 
Ala.— Nelson v. Johnson, 88 So.2d 
358, 264 Ala. 422. 

Colo.—^Johnson v. Cousins, 135 P.2a 
1021, 110 Colo. 640. 

OkL—^Murphy v. State, 112 P.2d 438, 
72 Okl.Cr. 1. 

70 C.J. P 802 note 67 [b]. 

83. D.C.—^Lindsey v. U. S., 133 F.2d 
368, 77 U.S.App.D.C. 1. 

]2an.—State v. Pfeifer, 66 P.2d 442, 
143 K an. 636. 

Mich.—People v. Hoefle, 267 N.W. 
644, 276 Mich. 428. 

Mo.—^Willis V. Wabash R. Co., 284 S. 
W.2d 603—State v. Shilkett, 204 S. 
W 2d 920, 856 Mo. 1081—Gildehaus 

V. Jones. 200 S.W.2d 523. 356 Mo. 8 
—State V. Murrell, 169 S.W.2d 409. 
Neb.—Grandsinger v. State, 73 N.W. 
2d 632, 161 Neb. 419, certiorari de¬ 
nied 77 S.Ct. 104, 352 U.S. 880, 1 L. 
Ed.2d 81 —Washington v. State, 70 
NW.2d 378, 160 Neb. 385—Rakes 
V. State. 62 N.W.2d 273, 168 Neb. 
65. 

, N’.T._People v. Augsbury, 97 N.T. 

*601, 2 N.Y.Cr. 561. 

N.C.—State v. Roberson, 3 S.B.2d 277, 
' 216 N.C. 784. 

YT.Va.—State v. Lucas, 40 S.E.2d 817, 
129 W.Va. 324. 
c* 70 C.J. p 802 note 67 [c]. 


34 . N.T.—Grenadier v. Surface 

Transp. Corp. of N. T., 66 N.T.S. 
2d 130, 271 App.Div. 460 —People 
v. Meadows, 121 N.Y.S. 17, 136 App. 
Dlv. 226, 24 N.Y.Cr. 297, affirmed 
92 N.B. 128, 199 N.Y. 1. 

People V. Clemente, 136 N.Y.S.2d 
779. 

35 . Yt.—State v. Quesnel, 69 A2d 6, 
116 Vt. 68—^Holton v. Ellis, 49 A.2d 
210, 114 Vt. 471—State v. School¬ 
craft. 8 A2d 682. 110 Vt 393. 

36. Colo.—Camp v. People, 270 P. 
869, 84 Colo. 403. 

CantloTis use 

The discretion of the court, under 
which statutory right of party to 
cross-examine witnesses against him 
is exercised, should be used cautious¬ 
ly. 

Qa.—Owens v. State, 68 S.B.2d 560, 
81 Ga.App. 182. 

f 37 . U.S.—U. S. V. Augustine, CA. 
: Pa., 189 F.2d 587. 
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deprive a party of the opportunity to test the credi¬ 
bility of the witness.38 On the other hand, the 
examination must be confined within the bounds 
of reason,and undue advantage must not be tak¬ 
en of the witness.^® The court has the duty to 
protect the witness from questions which go beyond 
the bounds of proper cross-examination merely to 
harass, annoy, or humiliate him;4i and the cross- 
examination of a witness on collateral matters to 
test his memory and the like may not be carried 
to the point of diverting the minds of the jury 

from the main issues .^2 

(2) Matters Not Brought out on Direct Ex¬ 
amination 

Cposs-examlnatlon to test the credibility of a witness 
may extend to matters not brought out on direct ex¬ 
amination. 

The rule that cross-examination must be confined 
to matters brought out on the direct examination, as 
discussed supra §§ 393-^97, does not apply to cross- 
examination to test the credibility of the witness, 
and questions may be asked for this purpose which 


are not permissible on the witness’ examination in 
chief.44 However, when cross-examining counsel 
seeks to go beyond the scope of the examination in 
chief to impeach the credibility of the witness,- the 
method and duration of such cross-examination 
rests largely in the discretion of the trial court.^5 

To impeach another witness, cross-examination of 
one witness, on matters not covered in direct ex¬ 
amination, cannot be had.^® 

(3) Collateral or Irrelevant Matters 

Generally, a witness may be cross-examined as to 
matters wholly Irrelevant and collateral to the Issue In 
the case; but such cross-examination may be limited 
by the court, and a witness cannot be cross-examined as 
to collateral or Irrelevant matters for the mere purpose 
of drawing from him statements which may be contra¬ 
dicted and thus discrediting him. 

Subject to the right of the court to limit such 
cross-examination^^ and the constitutional privilege 
against self-incrimination,^® for the purpose of 
testing his memory, sincerity, etc., a witness may 
be cross-examined as to matters wholly irrelevant 
and collateral to the issue in the case;4d but a 


tJ. S. V. Stoehr, D.CPa., 100 F. 
Supp. 143, aiHrmed, C.A.. 196 F.2d 
276. 33 A.Ii.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct 28, 
344 U.S. 826, 97 li.Bd. 648. 
In^.^Niemeyer v. McCarty, 61 N.B. 

2d 365, 221 Ind. 688, 164 A « T . i .R. 115. 
OkL—^Megown v. State, Cr., 300 P.2d 
673. 

70 C.J. P 804 note 69. 

33 , xj.S.—^District of Columbia y. 
Clawans, App.D.C., 57 S.Ct. 660, 800 
U.S. 617, 81 L..Ed. 843. 

Fisher v, TJ. S., C.A.Wash., 231 F. 
2d 99. 

Colo.—^Marden v. Beckwith, 205 P.2d 
781. 119 Colo. 638. 

N.M.—State v. Martin, 209 P.2d 625, 
53 N.M. 413. 

Ohio.—^Fawick Alrflex Co. v. United I 
Elec., Radio & Mach. Workers of 
America, Local 785, C.LO., App., 92 
N.E.2d 481, appeal dismissed 93 N. 
E.2d 480, 164 Ohio St. 206. 

Pa.—Commonwealth v. Rothman, 77 
A.2d 731, 168 Pa.Super. 168. 

70 C.J. p 804 note 70. 

39. Iowa.—^Bvans v. Holsinger, 48 N. 
W.2d 250, 242 Iowa 990, 28 A.L.B. 
2d 1434. 

N.T.—Grenadier v. Surface Transp. 
Corp. of N. T., 66 N.T.S.2d 130, 271 
App.Div. 460. 

l^.C—Foxman v. Hanes, 12 S.B.2d 
268, 218 M.C. 722. 

XTo license 

Cross-examiner does not have a 
license to roam at will in a crim¬ 
inal prosecution under guise of im¬ 
peaching the witness. 

N'.J.—State V. Pontery, 117 A.2d 478, 
19 N.J. 467. 


40. N’.C.—^Poxman v. Hanes, 12 S.B. 
2d 268, 218 N.C. 722. 

Okl.—Welts V. State, 104 P.2d 446, 70 
Okl.Cr. 36. 

41. U.S.—Hlder v. Gelbach, aC.A.S. 
C., 136 F.2d 693. 

urzinecessary instUts 

Witnesses are always entitled to 
the protection of the court and 
should not be required to endure un¬ 
necessary insults. 

Va.—Taylor v. Commonwealth, 23 S. 
B.2d 139, 180 Va. 413. 

42. Ala.—^Fancher v. State, 117 So. 
423, 217 Ala. 700. 

70 C.J. p 804 note 71. 

Testimony given at previous trial 
A witness may not he cross-exam¬ 
ined as to his recollection of testi¬ 
mony given on previous trial of case 
in lower court 

N.J.—Newark Live Poultry Co. v. 
Fauer, 194 A. 270, 118 N.J.Law 556, 
affirmed 199 A, 12, 120 N.J.Law 187. 

43. U.S.—^U. S. V. Lowe, C.A.N.J., 
234 F.2d 919, certiorari denied 77 
S.Ct 69, 362 U.S. 838, 1 L.Ed.2d 66 
—^U. S. V, Fontana, C.A.Pa., 231 F. 
2d 807. 

Cal.—Stromerson v. Averill, 102 P. 

2d 571, 89 C.A,2d 118. 

Ind.—^Huntington Post No. 7, the 
American Legion, Dept of Ind. v. 
Arnold, 109 N.B.2d 98, 123 Ind. 
App. 160. 

Neb.—^Zimmerman v. Lindblad, 48 N. 

W.2d 415, 164 Neb. 453. 

N.M.—State v. Wilcoxson, 188 P.2d 
611, 51 N.M, 501. 

70 C.J. p 801 note 74. 

As to defendant in criminal prosecu- 

372 


tlon see infra subdivision b (4) of 
this section. 

44. N.C.—Raleigh, C. & S. Ry. v. 
Mecklenburg Mfg. Co., 85 S.B. 390, 
169 N.C. 166, L.R.A.1916A 1090. 

45. N.C.—State v. Stone, 36 S.B.2d 
704, 226 N.C. 97. 

46. Ind.—Hall v. State, 169 N.B. 
420, 199 Ind. 592. 

47. Conn.—^Eamiello v. Piscitelll, 61 
A.2d 912, 133 Conn. 360. 

D.C.—Cunningham v. U. S., Mun. 
App., 86 A.2d 918. 

Mo.—Corpus Jturis dted tu State v. 
Brotherton, 266 S.W.2d 712, 716— 
State V. Murrell, 169 S.W.2d 409— 
State V. McGee, 83 S.W.2d 98, 336 
Mo. 1082. 

Moore v. Connecticut Fire Ins. 
Co., 181 S,W.2d 176, 238 Mo.App. 
328 

Neb.—^Hampton v. Struve, 70 N.W.2d 
74, 160 Neb. 305. 

N.J.—Laurino Co. v. Daly Bldg. 
Corp., 91 A.2d 492, 21 N.J.Super. 
556. 

Newark Live Poultry Co, v. Fau¬ 
er, 194 A. 270, 118 N.J.Law 656, af¬ 
firmed 199 A. 12, 120 N.J.Law 187. 
N.T.—Friedel v. Board of Regents of 
University of N. T., 73 N.E.2d 646. 
296 N.T. 347, motion granted 74 N. 
E.2d 657, 297 N.T. 686. 

70 C.J. p 804 note 78. 

Matters not relevant to credit of 
witness see infra § 486. 

48. N.D.—State v. Bossart, 241 N. 
W. 78, 62 N.D. 11. 

49. U.S,—^U. S. V. Lawinskl, C.A.I11., 
196 P.2d 1—Simon v. U. S., C.C.A. 
W.Va., 128 F.2d 80, certiorari de- 
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witness cannot be cross-examined as to collateral 
-or irrelevant matters for the mere purpose of draw¬ 
ing from him statements which may be contradicted 
and thus discrediting him,50 and it is not allow¬ 
able on cross-examination to impeach a witness 
on an immaterial matter.^i 

Collateral matters inquired about for the purpose 
of discrediting a witness must have some bearing 
on the matters being tried and a witness can¬ 
not, under the guise of discrediting his testimony, 
be cross-examined as to alleged fraudulent trans¬ 
actions of the party by whom he was called in which 
he participated, the transaction having no relevancy 
to the issue and the tendency of the evidence being 
to show that the party calling the witness had at¬ 
tempted to cheat the adverse party in another trans- 
action.63 Where a witness is interrogated for the 
purpose of impeachment as to a matter not rele¬ 


nted 62 S.Ct. 412, 814 V.S. 694. 86 | 
Li.Ed. 656—^Despiau v. U. S. Casual¬ 
ty Co., C.C.A.Puerto Rico, 89 F.8d 
48 

Vaiser v- Milligan, D.C.Neb.. 120 
F.Supp. 699. 

Ala.—Long v. Mann, 66 So.2d 500, 
269 Ala. 17. 

Cal.—^Zollars v. Barber, 296 P.2d 661, 

140 C.A.2d 602. .oe 

Colo,— Johnson v. Cousins, 186 P.2d 
1021. 110 Colo. 640. 

Kan.—Sanders v. Sitton, 392 P.2d 
1099. 179 Kan. 118 —Lewis v. Mont¬ 
gomery Ward & Co., 62 P.2d 876, 
144 Kan. 666. 

Mich.—Bueg v. Aero Pattern & En¬ 
gineering Co., 89 N.W.2d 40, 326 
Mich. 467—^People v. MacCullough, 
274 N.W. 693, 281 Mich. 15. 

Mo.—Gildehaus v. Jones, 200 S.W.2d 
623, 366 Mo. 8—Bush v. Kansas 
City Public Service Co„ 169 S.W.2d 
331, 360 Mo. 876—State v. Daugh^ 
erty, 126 S.W.2d 237. 

Mont.—State v. Keller, 246 P.2d 817, 
126 Mont. 142 —O’Sullivan v. Simp¬ 
son, 212 P.2d 436, 123 Mont 314. 
N J—Laurino Co. v. Daly Bldg. Corp., 
91 A,2d 492. 21 N.J.Super. 666. 

Ojtl._Cosby V. State, 186 P.2d 844, 86 

Okl.Cr. 159. 

S.C.— McMillan v. Ridges, 91 S.B,2d 
883, 229 S.a 76. 

70 C.J. P 805 note 80. 

Accused in criminal proceeding see 
infra subdivision b (4) of this sec¬ 
tion. 
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vant to the issue and not touched on in the dirert 
examination, his answer is, as a general rule, bind¬ 
ing on the party cross-examining him and cannot 
be contradicted, as discussed infra § 633. 

(4) Cross-Examination of Parties 

unless otherwise provided by »*«*“**’ 
amlnatlon of a party tor the purpose of ?"* 

testimony is floverned by the same rules as 
cross-examination of any other witness, and ^ 
questioned, within reasonable limits, with 
matters affecting his credibility as a 
Jectlon of prejudicial matter should not be permitted. 

If the Statute contains no limitation as to the 
extent of cross-examination of a party in the case, 
it is held that the cross-examination of a party for 
the purpose of discrediting his evidence is governed 
by the same rules as govern the cross-examination 
of any other witness.®* Accordingly, he may be 

Tenn.—McMahan v. Tucker, 216 S.W. 

2a 266, 31 Tenn.App. 429. 

Texu— Leyendecker v. Strange, Civ. 
App.. 204 S.W.2d 845 —Brooks v. 
State, CIvJVpp., 174 S.‘W.2d 266. 

70 C.J. p 806 note 81. 

What matters are “collateral” 

The teat for determining whether 
matters are “collateral” to the issue 
within rule that as to matters col¬ 
lateral to main issue a witness can¬ 
not be interrogated merely for pur¬ 
pose of contradicting him Is whether 
the cross-examining party would be 
entitled to prove the fact as a part 
of his case tending to establish his 
cause of action or defense. 

Minn.—Greene v. Mathiowetz, 3 N.W. 
2d 97. 212 Minn. 171. 


Questions “pertoent to matter in 
issue” which witness is reauired by 
statute to answer. Include Questions 
concerning collateral matters with 
respect to which witness may be ex¬ 
amined to test credit which Jury 
should give him. 

Utah.—State v. Hougensen, 64 B..4a 
229, 91 Utah 361. 


XLEposure to disgrace 

Witness can be cross-examined in 
discretion of trial court on irrelevant 
matters for purpose of attacking his 
credibility, even though such exM- 
ination tends to expose him to dis¬ 
grace, as long as witness Is not ex¬ 
posed to criminal charge. 

Mo.—State V. McGee, 88 S.W.2d 98, 
336 Mo. 1082. 


50 , tJ.s.—^U. S. V. D’Brcole, C.AN.T., 
226 F.2d 611—Oorptui Juris cited in 
U. S. V. Lawinski, C.A.I11., 195 P.2d 
7 —Corpus juris cited in Suther¬ 
land V. U. S„ aCA-Va., 92 F.2d 
306, 808—^Desplau v. U. S. Casual¬ 
ty Co., C.GA.Puerto Rico, 89 F.2d 
43. 

U. S. V. Stoehr, D.C.Pa, 100 F. 
Supp. 148, affirmed, C.A., 196 F.2d 
276, 38 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v, U. S., 73 S.Ct. 28, 344 
U.S. 826, 97 L.Bd. 643. 

Ala.—^Killian v. Webber, 64 So.2d 634, 
36 Ala.App. 254. 

Cal.—^People v. Mallcoat, 201 P.2d 
850, 89 C.A.2d 742. 

Ga.—Westbrook v. Saylors, 193 S.E. 
871, 66 Ga.App. 687. 

—State v. Wheaton, 89 P.2d 871, 
149 Kan. 802. 

Md.—Consolidated Beef & Provision 
Co, V. Witt & Co., 40 A,2d 296, 184 
Md. 106. 

Minn.—Greene v. Mathiowetz, 3 N.W. 

2d 97, 212 Minn. 171. 

Mo.—State v, Ronlmous, 227 S.W.2d 
58 

Ramsey v. Parks, App., 179 S.W. 
2d 481—^Marrah v. J & H Motor 
Supply Co., App., 165 S.W.2d 271. 
OkL—^McClendon v. Kennedy, 77 P. 
2d 16, 182 OkL 168. 

Williams v. State, 71 P.2d 781, 62 
Okl.Cr. 894, 

Or.—Oorptui Juris cited in Peters v. 
Consolidated Freight Lines, 73 P.2d 
713, 716, 157 Or. 605. 

Pa.—Commonwealth v. Caserta, 110 
A.2d 808, 177 Pa.Super. 461. 


61. Colo.—Huggins v. Campbell, 274 
P.2d 324, 130 Colo, 183. 

Mo.—^Hungate v. Hudson, 185 S.W.2d 
646, 363 Mo. 944, 157 A.L.R. 698. 

Wash.— SUte v. Myers, 290 P.2d 253, 
47 Wash.2d 840. 

70 C.J. p 806 note 82. 

52. Fla.—^Nelson v. State, 128 So, 1, 
99 Fla. 1032. 

53. Iowa.— Madden v. Koester, 3 N. 
W. 790,.62 Iowa 692. 

54. U.S.—U. S. V. Lowe, C.A.N.J., 
234 F.2d 919, certiorari denied 77 
S.Ct. 69, 352 U.S. 838, 1 L.Bd.2d 66 

_^U. S, V. Tandarlc, C.CAL.Ind., 162 

P.2d 8. 

Cal.—^Newman v. Los Angeles Trans¬ 
it Lines, 262 P.2d 96, 120 CA-2d 
685. 

Mo.-^Brendel v. Union Electric Light 
& Power Co., 262 S.W. 635. 

N.D.—State V. Hanson, 73 N.W.2d 
136—State v. Schmidt, 10 N.W.2d 
868, 72 N.D. 719. 

Okl.—^Massey v. State, Cr., 279 P.2d 
383—Glllaspy v. State, 265 P.2d 
302, 96 OkLCr. 347—Flyim v. State, 
96 P.2d 96, 68 OkLCr. 72—James 
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§ 484 WITNESSES 

questioned, within reasonable limits, with respect 
to matters affecting his credibility as a witness,®® 
even though such matters may degrade him,®® or 
tend to humiliate and disgrace him;®*^ and he may 
be subject to cross-examination on incidental or 
collateral and apparently irrelevant matters calcu¬ 
lated to test the credibility of his testimony;®® but 
accused cannot be cross-examined as to collateral 
matters for the mere purpose of drawing from him 
statements which may be contradicted and thus dis¬ 
crediting him.®® Notwithstanding a statute requires 
the cross-examination of accused to be confined 
to matters testified to in the examination in chief, 
he may be examined with respect to memory, his¬ 
tory, motives, or matters affecting credibility;®® 
but under a statute providing that, where an ac¬ 
cused in a criminal prosecution testifies in his own 


98 C.J.S. 

behalf, the prosecution has a right to cross-examine 
him on all the facts to which he has testified, the 
right cannot be extended to collateral matters not 
testified to on direct examination.®^ 

Cross-examination of accused in a criminal case 
must be strictly confined to matters of impeach¬ 
ment, and the injection of prejudicial matter should 
not be permitted.®® Accordingly, such examination 
should be limited to acts or conduct which reflect 
on accused's integrity or truthfulness, or so per¬ 
tain to his personal turpitude as to indicate moral 
depravity or degeneracy that would likely render 
him insensible to obligations of his oath as a wit¬ 
ness.®® It has been held to be within the sound 
discretion of the trial court to determine whether 
the cross-examination of accused, who had offered 
himself as a witness in his own behalf, was with- 


V. state. 78 P.2d 708, 64 Okl.Cr. 
174. 

W-Va.—State v. Carduff, 93 S.E.2d 
502. 636. 

70 C.J. p 806 note 87. 
Cross-examination of: 

Defendant in criminal prosecution 
generally see supra § 461. 

Party to civil action generally see 
supra §§ 399, 400. 

B6. U.S.—U. S. V. Herskovit^ C.A. 

N.Y., 209 F.2d 881. 

Ark.—Maddox v. State, 233 S.W.2a 
642. 217 Ark. 849—Carter v. State, 
119 S.W.2a 913, 196 Ark. 746— 
Dowell V. State, 86 S.W.2d 23, 191 
Ark. 311—^Denton v. State, 71 S.W. 
2d 197, 189 Ark. 284. 

Cal.—^People v. Henderson, 301 P.2d 
468, 144 C.A,2d 706. 

D.C.—^Mintz V. Premier Cab Ass'n, 
127 P.2d 744. 76 U.S.App.D.C. 389. 
HI.—^People V. SchafCner, 46 N.E.2d 
989, 382 Ill. 266. 

Kan.—State v. Hill, 126 P.2d 219, 166 
Kan. 471—State v. Pfeifer, 66 P.2d 
442, 143 Kan. 636. 

La.—State v. Sheffield, 98 So.2d 691, 
232 La. 58. 

Mo.—Hungate v. Hudson, 185 S.W.2d 
646. 863 Mo. 944, 167 A.L.R. 698— 
Brendel v. Union Electric Light & 
Power Co., 262 S.W. 636. 

]Sr.H. —^Bvans v. Poster, 60 A.2d 130, 

95 N.H. 194. 

N.J.—State V. Vaszorich, 98 A.2d 299, 
18 N.J. 99, certiorari denied Vaszo¬ 
rich V. State of K. J., 74 S.Ct. 219, 
346 U.S. 900, 98 L.Ed. 400. 

Okl.—Gillaspy v. State, 266 P.2d 302, 

96 Okl.Cr. 347—^Murphy v. State, 
112 P.2d 438, 72 Okl.Cr. 1—^Martin 
V. State, 61 P.2d 684, 58 Okl.Cr. 
187. 

Pa.—Commonwealth v. Leone, Quar. 
Sess.. 34 Luz.L6g.Heg. 77, 10 Som. 
Leg.J. 115. 

Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 675, 26 Tenn. 
App. 664 


W.Va.—^Moore v. Skyline Cab, 69 S. i 
E.2d 437, 134 W.Va. 121. 

42 C.J. p 1336 note 78. 

Pnllest inauiry | 

Where a party is a witness In his 
own behalf and the Issues of fact 
must largely turn on the credence 
which the triers of fact will give to 
his testimony, the fullest inauiry 
should be permitted on cross-exam¬ 
ination to discover not only the ac¬ 
curacy of his understanding, but his 
memory and credibility as well. 
Kan,—Kelly v. Meyer, 184 P.2d 668, 
156 Kan. 429. 

Defense of alibi 

Where accused relies on defense of 
alibi, wide latitude should be allowed 
the prosecution In cross-examining 
him for purpose of testing the accur¬ 
acy of his recollection or credibility. 
Cal.—^People v. Kearns, App., 307 P. 
2d 1015. 

Previous conviction 
Where defendant testified that he 
had not had any difficulty with the 
police previous to date of his arrest 
for the offense charged, cross-exam¬ 
ination of defendant revealing that 
he had been previously convicted of 
a crime axid the record of such con¬ 
viction were properly admitted to 
affect defendant’s credibility by con¬ 
tradicting his testimony. 

Conn.—State v. Bello, 53 A. 2d 881, 
133 Conn, 600. 

Particular cross-examination held 
proper 

(1) In general. 

U.S.—Bees v. U. S., aC.A.Md., 96 P. 
2d 784. 

La.—State v. Mattlo, 31 So.2d 801, 

I 212 La. 284, certiorari denied 68 
S.Ct 146, 332 U.S. 818, 92 L.Ed. 
395. 

N.H.—State v. Grierson, 69 A.2d 851, 
96 N.H. 36. 

Pa.—Commonwealth v. Katz, 10 A.2d 
49, 138 Pa.Super. 50. 

(2) Cross-examination of defend¬ 
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ant as to whether he ever went by 
certain assumed names held proper as 
going to his credibility as witness. 
K.J.—State V. Todaro, 37 A.2d 73, 131 
N.J.Law 430, appeal dismissed 65 
S.Ct. 73, 323 U.S. 667, 89 L.Bd. 642. 
Utah.—State v. Murphy, 68 P.2d 188, 
92 Utah 382. 

Questions held improper 

Okl.—^Anderson v. Christburgh, 66 P. 

2d 66, 176 Okl. 300. 

56. Iowa.—State v. Haffa, 71 N.W.2d 
36, 246 Iowa 1275, certiorari denied 
76 S.Ct. 198, 360 U.S. 914, 100 L.Ed. 
801. 

67. N.D.—State v. Schmidt, 10 K.W. 

2d 868, 72 N.D. 719. 

56. Kan.—Kelly v. Meyer, 134 P.2d 
668, 156 Kan. 429, 

Ky.—Grigsby v. Commonwealth, 187 
8.W.2d 259, 299 Ky. 721, 159 A.L.R. 
196. 

Minn.—^Poot v. Yorkshire Fire Ins. 
Co., 286 N.W. 400, 206 Minn. 478— 
State V. McTague, 252 N.W. 446, 
190 Minn. 449. 

69. Okl.—Love V. State, 182 P.2d 
798, 84 OkI.Cr. 385. 

60. Iowa.—State v. Williams, 28 N. 
W.2d 614, 238 Iowa 838. 

61. Cal.—People v. O’Brien, 6 P. 
695, 66 C. 602. 

70 C.J. p 806 note 88, 

62. Iowa.—State v. Knox, 18 N.W.2d 
716, 236 Iowa 499. 

Other statement of rule 

Cross-examination of an accused in 
criminal prosecution must be con¬ 
fined to discrediting him as a witness- 
and not as an accused. 

I Iowa.—State v. Haffa, 71 N.W.2d 35, 
246 Iowa 1276, certiorari denied 76 
S.Ct. 198, 360 U.S. 914, 100 L.Ed. 
801. 

163. U.S.—Simon v. U. S., C.C.A.W. 
Va., 123 F.2d 80, certiorari denied 
62 S.Ct 412, 314 U.S. 694, 86 L.Ed. 
655. 
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WITNESSES §§ 484-485 


in the limits of the general rule as to cross-exam¬ 
ination to test his credibility.®^ Impeaching ques¬ 
tions, affecting the credibility of defendant testify¬ 
ing for himself and codefendant, apply equally to 
each.®® 

§ 485. -Particular Subjects of Inquiry 

Generally 

a. In general 

b. Specific matters 

a. In General 

Generally, any question tending to show the veracity 


or credibility of the witness with respecst to the matter 
testified to or the probability of the testimony Is proper 
on cross-examination; but a witness cannot, under pre¬ 
tense of Impeachment or preparation therefor, be In¬ 
terrogated as to matters not relevant to his credit and 
which the cross-examining party has no right to bring 
out for other purposes. 

Generally, as long as it does not call for hearsay 
evidence,®® or expose a witness to a criminal 
charge,®7 any question tending to show the varacity 
or credibility of the witness with respect to the 
matter testified to or the probability of the testi¬ 
mony is proper;®® but a witness cannot, under pre¬ 
tense of impeachment or preparation therefor, be 


64. U.S.—Beaty v. U. S., C-A-N.a, 
203 F.2d 652. 

Conn.—State v. BeUo, 53 A.2d 381, 133 
Conn. 600. 

Kan.—City of Wichita v. Hlbbs, 146 
P.2d 397, 158 Kan. 185—State v. 
Hill, 126 P.2d 219, 156 Kan. 471— 
State V. Mitchell, 64 P.2d 917, 143 
Kan. 322. 

N.H.—State V. Grierson, 69 A.2d 861, 
96 N.H. 36. 

Okl.—^Anderson v. Chrlstburgh, 66 P. 

2d 66, 176 Okl. 300. 

Utah.—State v. Williams. 168 P. 1104, 
49 Utah 320. 

65. Cal.—^Langensand v. Obert, 18 P. 
2d 725, 129 C.A. 214. 

Bisoiedltljig codefendSAt 

Court did not abuse Its discretion 
in permitting plaintiff to cross-exam¬ 
ine one defendant as to matter testi¬ 
fied to by other defendant for pur¬ 
pose of discrediting defendant who 
testified. 

N'.H.—^Flack V. Blanchard, 100 A,2d 
838, 98 N.H. 371. 

66. N.H.—Dudley v. Elkins, 89 N.H. 
78. 

Tex.—^Holloway v. State, 113 S.W. 
928, 64 Tex.Cr. 466. 

67. Mo.—^Parmer v. Kansas City 
Public Service Co., App., 186 S.W. 
2d 766—^Massman v. Mueblebacb, 
95 S.W.2d 808, 231 MoA-PP. 72. 

70 C.J, P 806 note 92. 

Privilege of witness see supra §§ 
430-467. 


68. U.S.—District of Columbia v. 
Clawans, App.D.C., 57 S.Ct. 660, 
300 U.S. 617, 81 L.Bd. 843 —Wilson 
V. U. S., Ill., 84 S.Ct. 847, 232 U.S. 
563, 58 D.Ed. 728. 

U. S. V. Lawinskl, C.A.I11., 196 P. 
2d 1—U. S. V. Buckner, C.C.A.N.T., 
108 P.2d 921, certiorari denied 
Buckner v. U. S., 60 S.Ct. 618, 809 
U.S. 669, 84 L.Ed. 1016. 

Ala.—^Liong v. Mann, 66 So.2d 500, 269 
Ala. 17—Housing Authority of City 
of Decatur v. Decatur Land Co., 64 
So.2d 694, 268 Ala. 607—Green v. 
State, 64 So.2d 84, 268 Ala- 471— 
Weems v. State, 182 So. 711, 2''“ 
Ala. 846. 


Ariz.—Sansey v. State, 66 P.2d 1141, 
49 Ariz. 201. 

Ark.—^Phillips v. State, 82 S.W.2d 886. 
190 Ark 1004. 

Cal.—^People v. Denton, 178 P.2d 524, 
78 CA.2d 640—People v. Jo Pong, 
210 P. 548, 59 CJl, 269. 

D.C.—Ewing V. U. S., 135 P.2d 683, 
77 U.S.APP.D.C. 14, certiorari de¬ 
nied 63 S.Ct. 829, 318 U.S. 776. 87 
L.Bd. 1146, rehearing denied 63 S. 
Ct. 991, 318 U.S. 803, 87 L.Ed. 1167. 
Fla.—^Bums v. Preund, 49 So.2d 692. 
Ga.—Elliott V. Georgia Power Co., 
197 S.B. 914, 68 Ga.App. 161. 

Ill.—People V. Coli, 117 Nr.B.2d 777, 2 
I11.2d 186. 

Ind.—Ray v. State, 95 N.B.2d 212, 228 
Ind. 706, certiorari denied 71 S.Ct. 
487, 340 U.S. 938, 95 L.Bd. 677— 
Lavengood v. Lavengood, 73 lT.B,2d 
685, 226 Ind. 206—Way v. State, 66 
N.B.2d 608, 224 Ind. 280—^Niemey- j 
er V. McCarty, 61 N.B.2d 365, 221 
Ind. 688, 154 A.L.R. 116. 

Iowa.—State v. Shaw, 210 N.W. 901, 
202 Iowa 632. 

Kan.—Sanders v. Sitton, 292 P.2d 
1099, 179 Kan. 118—State v. Raf¬ 
ferty, 67 P.2d 1111, 146 Kan. 795. 
La.—State v. Wood, 40 So.2d 797, 215 
La. 396. 

Mass.—Commonwealth v. Fortier, 
155 N.B. 8, 258 Mass. 98. 
jlioii,—^People V. MacCullough, 274 
N.W. 693, 281 Mich. 16—People v. 
Sallmone, 251 N.W. 594, 266 Mich. 
486. 

—^Zuber v. Northern Pac. Ry. 
Co., 74 N.W.2d 641, 246 Minn. 167 
—^McGuire v. Village of Caledonia, 
167 N.W, 425, 140 Minn. 151, L.R. 
A.1918D, 943, 

Iflio.—State V. Brotherton, 266 S.W.2d 
712—Anderson v. Woodward Im¬ 
plement Co., 266 S,W.2d 819—State 
V. Perriman, 180 S.W.2d 668, 352 
Mo. 1022. 

Parmer v. Kansas City Public 
Service Co,, App., 186 S.W.2d 766 
—Massman v. Mueblebacb, 96 S.W. 
2d 808, 231 Mo,App. 72. 

Neb.—Goldman v. State, 260 N.W. 
873, 128 Neb. 684. 

N.J.—State V. Pontery, 117 A.2d 473. 
19 N.J. 467. 


State V. Todaro, 84 A.2d 807, 131 
NJ.Law 69, affirmed 37 A.2d 73, 131 
N.J.Law 430, appeal dismissed To¬ 
daro V. State, 66 S.Ct. 73, 323 U.S. 
667, 89 L.Bd. 642—State v. Cioffe, 
26 A.2d 67, 128 N.J.Law 342, af¬ 
firmed 32 A.2d 79, 130 NJ.Law 160. 
N.M.—State v. Wilcoxson, 188 P.2d 
611, 61 N.M. 601. 

N.Y.—Dugan v. Murphy, 121 N.T.S. 
2d 593, 281 App.Div. 1044. 

In re Suarez’s Estate, 131 N.T.S. 
2d 419, affirmed 128 N.T.S.2d 594, 
283 App.Div. 774. 

OkL—Combs v. State, 197 P.2d 624, 
87 Okl.Cr. 283. 

Pa.—Commonwealth v. Salerno, 116 
A.2d 87, 179 Pa.Super. 13—Com¬ 
monwealth V. Downer, 49 A.2d 616, 
169 Pa.Super. 626. 

Norvidas v. Metropolitan Life 
Ins. Co., Com.Pl., 6 Sch.Reg. 292. 
S.C.—McMillan v. Ridges, 91 S.E.2d 

883, 229 S.C. 76. 

Tex.—Grocers Supply Co. v. Stuckey, 
Civ.App., 162 SW.2d 911, error re¬ 
fused. 

Kincbleoe v. State, 176 S.W.2d 
693, 146 Tex.Cr. 414—Cockrell v. 
State, 96 S.W.2d 408, 131 Tex.Cr. 
3 . 

Utah.—Malia for Use and Benefit of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 357, 89 Utah 
262. 

70 C.J. p 806 note 93. 

Matters bearing on credibility gener¬ 
ally see supra §§ 460-470. 

Cross-examination held proper 
U.S.—Powell V. U. S., CJLOkl., 206 
P.2d 330—^Finnegan v. U. S., C.A. 
Mo., 204 F.2d 105, certiorari denied 
74 S.Ct. 36, 346 U.S. 821, 98 L.Ed. 
347, rehearing denied 74 S.Ct 118, 
346 U.S. 880, 98 L.Ed. 887—^Lovely 
V. U. S., C.A.S.C., 176 P.2d 312, cer¬ 
tiorari denied 70 S.Ct 88, 338 U.S. 

884, 94 L.Ed. 608—Garber v. U. S., 
C.C.A.Mich., 145 F.2d 966—Mid- 
Continent Pipe Line Co. v. White- 
ley. C.C.A.Okl., 116 F.2d 871— 
Greenbaum v. U. S., C.C.A.Ariz., 80 
F.2d 113—^McIntosh v. U. S., C.C-A. 
HI.. 1 P.2d 427. 

Ala—Green v. State, 64 So.2d 84, 258 
Ala 471—Clark v. State, 197 So. 28, 
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§ 485 WITNESSES 

interrogated as to matters not relevant to his cred¬ 
it and which the cross-examining party has no right 


to bring out for other purposes.69 The witness- 
may, within certain limitations, be asked questions 


240 Ala. 65—^Alabama City, G. & 

A Ry. Co. V. Kyle. 87 So. 191, 204 
Ala. 597. 

Xriz .—State v. Aldrich, 261 P.2d 653, 

75 Ariz. 53. 

Ark.—Gazaway v. State, 224 S.W.2d 
28, 216 Ark. 921—Tri-State Transit 
Co. of Louisiana v. Westbrook, 180 
S.W.2d 121, 207 Ark. 270. 

Cal.—^People v. Darrow, 298 P. 1, 212 
C. 167. 

Bandoni v. Walston, 179 P.2d 
366, 79 C.A.2d 178 —Strauss v. 

Buckley, 65 P.2d 1352, 20 C.A.2d 7 
—^People V. Jo Fong, 210 P. 648. 
59 C.A. 269. 

Conn.—Doolittle v. Upson, 88 A2d 
334, 138 Conn. 642. 

Ga.—Elliott V. Georgia Power Co., 
197 S.E. 914, 68 Ga.App. 151. 

Jackson v. Doolittle, 94 S.E. 595, 
21 Ga.App. 483. 

HI.—^Plynn v. Troesch, 26 N.B.2d 91, 
373 Ill. 276—^People v. Kukulski, 
193 N.E. 504, 358 Ill. 601. 

Ind.—Cheney v. State, 4 N.B.2d 654, 
211 Ind. 166. 

Huntington Post No. 7, the Amer¬ 
ican Legion. Dept of Ind. v. Ar¬ 
nold. 109 N.E.2d 98. 123 Ind.App. 
160. 

Kan.—State v. McCombs, 181 P.2d 
473, 163 Kan. 225—State v. Raffer¬ 
ty, 67 P.2d 1111, 145 Kan. 796. 

Ky.—World Fire & Marine Ins. Co. 
V. Tapp. 161 S.W.2d 428, 286 Ky. 
6*50. 

La.—State v. Poster, 95 So. 636, 153 
La. 154, 

Mo.—State v. Privett, 152 S.W.2d 73, 
347 Mo. 1144—Brendel v. Union 
Electric Light & Power Co., 262 
S.W. 636. 

N.J.—State V. Plcclotti, 96 A.2d 406, 
12 N.J. 206. 

Service Fuel Oil Co. v. Hoboken 
Bank for Savings, 191 A 661, 118 
N.J.Law 61. 

N.T.—^Hopper v. Comfort Coal-Lum¬ 
ber Co., 105 N.T.S.2d 874, 278 App. 
Div. 1007—People v. De Salvo, 294 
N.T.S. 87, 250 App.Div. 292. 

Murello v. Lustig, 114 N.Y,S.2d 
632, affirmed 122 N.T.S.2d 896, 282 
App.Div. 712, motion denied 115 N. 
B.2d 439, 306 N.T. 983. 

N.D.—Smith v. Knutson, 47 N.W.2d 
537, 78 N.D. 43. 

Okl.—Williams v. State, 206 P.2d 
1164, 89 Okl.Cr. 146. 

Pa.—^Lester v. Century Indem. Co., 50 
A2d 678, 366 Pa. 15. 

Commonwealth v. Wood, 16 A 2d 
819, 142 Pa.Super. 840. 

Commonwealth v. Hess, Quar. 
Sess., 52 Lianc.L.Rev. 333, affirmed 
84 A2d 246, 170 Pa.Super. 146. 
Tenn.—^Hager v. Hager, 66 S.W.2d 
250, 17 Tenn.App. 143. 

Teac.—^Brown v. State, 77 S.W.2d 694, 
127 Tex.Cr. 342. 


Ya.—Coward v. Commonwealth, 178 
S.B. 797, 164 Va. 639—Jones v. 
Commonwealth, 115 S.B. 672, 135 
Va. 545. 

Wash.—^Lankford v. Tombari, 213 P. 
2d 627, 35 Wash.2d 412, 19 AL.R. 
2 d 462. 

70 C.J. p 806 note 93 [a]. 

69. U.S.—Smith v. U. S., C.A.Ariz., 
188 F.2d 969—U. S. v. Glasser, C. 
C.AI11., 116 F.2d 690. modified on 
other grounds 62 S.Ct. 457, 316 U. 
S. 60. 86 L.Ed. 680. rehearing de¬ 
nied 62 S.Ct. 629, 316 U.S. 827, 86 
L.Ed. 1222, rehearing denied 62 S. 
Ct. 637, 316 U.S. 827, 86 L.Ed. 1222. 
Ala.—Jones v. State, 193 So. 179, 29 
Ala.App. 126, certiorari denied 193 
So. 182. 238 Ala. 640. 

Cal.—^Hernandez v. Hernandez, 242 P. 

2d 59, 109 C.A2d 903. 

Pla.—Baston v. Shelton, 13 So.2d 
453, 152 Pla. 879—Taylor v. State. 
190 So. 691, 139 Pla. 642, 124 AL. 
835. 

Ga.—Head v. John Deere Plow Co., 
30 S.E.2d 662, 71 Ga.App. 276. 

Mass.—Jones v. Commonwealth, 99 
N.E.2d 466, 327 Mass. 491. 

Mo.—^Hungate v. Hudson, 185 S.W.2d 
646, 363 Mo. 944, 157 AL.R. 598. 

White V. Missouri Motors Dis¬ 
tributing Co., 47 S.W.2d 245, 226 
Mo,App. 458. 

N.H.—Smith V. Bailey, 23 A.2d 363, 
91 N.H. 507. 

K.C.—Corpus Juris cited iu State v. 
Phillips, 82 S.B.2d 762, 771, 240 N. 
C. 516. 

N.D.—State V, Whiteman, 79 N.W.2d 
528. 

Okl,—Combs v. State, 197 P.2d 524, 
87 Okl.Cr. 283. 

Pa.—Splwak v. Allegheny County, 77 
A2d 97, 866 Pa. 145—Ivaplan v. 
Loev, 194 A 663, 327 Pa. 465, cer¬ 
tiorari denied 68 S.Ct. 477 (two 
cases), 302 U.S. 766, 82 L.Ed. 695. 

Rosengarten v. Budd, 44 Pa.Dist. 
& Co. 139, 

Vt.—Tupper v. Wilson, 23 A.2d 638, 
112 Vt. 283. 

Wash.—State v. Sexsmith, 67 P.2d 
1249, 186 Wash. 346. 

70 CJ. p 807 note 94. 

(^estious held improper 
(1) In general. 

U.S.—Ford V. U. S., C.ATex., 233 P. 
2 d 66, certiorari denied 77 S.Ct. 49, 
352 U.S. 833, 1 L.Ed.2d 63—Sanders 
V. Glenshaw Glass Co., C.APa., 
204 F.2d 436—^Loew's Inc. v. Cole, 
C.ACal., 186 P.2d 641, certiorari 
denied Cole v. Loew*s Inc., 71 S.Ct. 
570, 340 U.S. 954, 95 L.Ed. 688. 

Shane v. Commercial Casualty 
Ins. Co., D.aPa., 48 P.Supp. 161, af¬ 
firmed Shane v. Barger, C.CA., 132 
F.2d 544. 


Ala.—Clark v. State, 197 So. 23. 240 
Ala. 65—Shanes v. State. 172 So. 
272, 233 Ala. 418—Meadors v. Har¬ 
alson, 147 So. 184, 226 Ala. 413. 

Gaut V. State, 66 So.2d 120, 36- 
AlaApp. 365. 

Cal.—People v. Apodaca, 282 P.2d 
182, 132 C.A.2d 340—People v. Mac- 
Arthur, 270 P.2d 37, 125 C.A.2d 
212, certiorari denied Mac Arthur v. 
People of State of Cal., 75 S.Ct. 
121, 348 U.S. 880, 99 L.Ed. 692. 

Ill.—People V. Clued, 137 N.B.2d 40, 

8 I11.2d 619—^People v. Derrico, 100* 
N.E.2d 607. 409 Ill. 453. 

Mass.—Commonwealth v. White, 106 
N.E.2d 419, 329 Mass. 51. 

Mich.—Gilchrist v. Gilchrist, 52 N.W. 

2d 531, 333 Mich. 275. 

Miss.—Seward v. First Nat. Bank in 
Meridian, 8 So.2d 236, 193 Miss. 
656. 

Mo.—State v. Rose. 249 S.W.2d 324— 
Eubank v. Kansas City Terminal 
Ry. Co., 142 S.W.2d 19, 346 Mo. 
436. 

N.D.—State v. Whiteman, 79 N.W.2d 
528. 

Or.—In re Steele’s Estate, 53 P.2d 
207, 152 Or. 49. 

S.C.—Rivers v. State Highway De¬ 
partment, 196 S.E. 172, 186 S.C. 493. 
Vt.—Holton V. Ellis, 49 A2d 210, 114 
Vt. 471. 

Wis.—^Fischer v. State, 276 N.W. 640, 
226 Wis. 390. 

70 C.J. p 807 note 94 [b]. 

(2) It is error on cross-examina¬ 
tion to ask impeaching questions of 
defense witnesses which have as 
their purpose the intimation of some¬ 
thing to the jury that is either not 
true or not capable of being proved, 
if true. 

Okl.—Starns v. State, Cr., 297 P.2d 
421. 

(3) In prosecution for willfully 
and knowingly attempting to evade 
and defeat income tax, defense coun¬ 
sel was properly prohibited from 
reading questions and answers from 
alleged transcript of government 
agent’s Interview with defendant, un¬ 
der guise of testing, on cross-exam¬ 
ination such agent’s recollection. 
U.S.—U. S. V. Hoover, C.A.Pa., 233 

F.2d 870, certiorari denied 77 S.Ct. 
62, 362 U.S. 840, 1 L.Ed.2d 67. 

(4) In murder prosecution, it was 
not error to exclude question asked 
by defense counsel on cross-examina¬ 
tion of state’s witness with respect 
to number of times witness had 
been sued or had sued in certain 
place, since question was wholly ir¬ 
relevant to any issue at trial. 

Ga.—^Rooker v. State, 86 S.B.2d 307, 
211 Ga. 361. 
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tending to disparage him,^® and the extent to which 
cross-examination of this kind may be carried is 
usually a question of fact to be determined at the 
trial.'^^ 

It is not proper, however, to put questions for 
the sole purpose of disgracing the witness on mat¬ 
ters not affecting his credibility*^2 or which are 
manifestly calculated, without bringing out any¬ 
thing legitimately affecting his credibility, to create 
prejudice in the minds of the jury against him'^^ 
•or creating prejudice against the party calling him.^^ 
The mere fact that the prosecuting attorney failed 
to impeach defendant after asking an impeaching 
■question, otherwise proper, is no ground for as¬ 
signing error to allowance of the question,'^^ and 
the protection against needless humiliation should 
not be carried so far as to exclude questions as to 
facts clearly affecting credibility.'^® 

It is not improper to ask an impeached witness 
for purposes of identification, when recalled for 
further examination on another day, whether he 
is the same witness as to whom the impeaching tes¬ 
timony was given.77 Where a statement made by 
counsel of what he expects to show by the answers 
to his questions on cross-examination does not show 
that such answers will test the accuracy, veracity, 
or credibility of the witness, it is not error to re¬ 
fuse to allow such questions to be answered.^® 


Sneers and innuendo* It is improper, on cross- 
examination, to attempt to discredit the witness by 
sneers and innuendo*^® or insinuation and imputa¬ 
tion.®® 

b. Specific Matters 

(1) Accuracy and probability of state¬ 

ments 

(2) Business or occupation 

(3) Candor and sincerity 

(4) Certainty as to facts 

(5) Conversations between witness and 

other persons 

(6) Failure to testify at former trial or 

hearing 

(7) History and antecedents of witness 

(8) Inconsistent acts or omissions 

(9) Motive of witness and influences op¬ 

erating on him 

(10) Observation 

(11) Other specific matters 

(1) Accuracy and Probability of Statements 

It Is proper to cross-examine a witness In order to 
test the accuracy, or the probability, reliability, or truth¬ 
fulness of his statements. 

A witness may be cross-examined to test the ac¬ 
curacy,®^ or the probability,®2 reasonableness,®® 
reliability,®4 or truthfulness®® of his statements. 


•70. Mo,—Brendel v. Union Electric 
Ligrht & Power Co., 252 S.W. 636. 
Okl.—Starks v. State, 98 P.2d 50, 67 
Okl.Cr. 166. 

70 C.J. p 808 note 95. 

Court lias no duty to protect wit¬ 
ness from being discredited but only 
to protect him from questions which 
go beyond bounds of relevancy 
merely to harass, annoy, or humlli- 

U.S.—^Atkinson v. Atchison, T, & S. 
F. Ry. Co., C.A.N.M., 197 F.2d 244. 

71. N.H.—Collins v. Benson, 120 A. 
724, 81 N.H. 10. 

72. U.S.—Ingram v. U. S., C.C.A.Cal„ 
106 F.2d 683. 

K.T.—^Friedel v. Board of Regents 
of University of N. T., 73 N.B.2d 
646, 296 K.T. 347, motion granted 
74 N.B.2d 667, 297 N.T. 686. 

70 C.J. p 808 note 97. 

73. Mo.—Bellovlch v. Grlese, 100 S. 
W.2d 261. 

Pettyjohn v. Kansas City Public 
Service Co., App., 181 S.W.2d 179, 
opinion quashed in part on other 
grounds 188 S.W.2d 660, 364 Mo. 
79, 

N.C.—^Foxman v. BEanes, 12 S.E).2d 

268, 218 N.a 722. 

iq-.y.—^Munter v. B. H. Macy & Co., 
106 N.T.S.2d 789. 


Okl.—■'Weitz V. State, 104 P.2d 445, 70 
Okl.Cr. 35. 

Tex.—^Dinklage v. State, 185 S.W.2d 
673, 148 Tex.Cr. 123. 

70 C.J. p 808 note 98. 

74 . Okl.—Thompson v. State, 261 P. 
2d 900, 97 Okl.Cr. 263—Kizer v. 
State, 93 P.2d 68, 67 Okl.Cr. 16. 

—Commonwealth v. Karmendi, 
188 A, 752, 325 Pa. 68. 

70 C.J. p 809 note 99. 

75. Colo.—^West V, People, 166 P. 
137, 60 Colo. 488. 

76. N.M.—^Territory v. Garcia, 110 
P. 838, 16 N.M. 638. 

77. Fla.—Sylvester v. State, 35 So. 
142, 46 Fla. 166. 

78. Or.—State v. Savage, 60 P. 610, 
61 P. 1128, 36 Or. 191. 

79 . Minn.—State v. Nelson, 181 N. 
W, 850, 148 Minn. 286. 

80* Okl.—Combs v. State, 197 P.2d 
I 624, 87 Okl.Cr. 288. 

I 70 C.J. p 809 note 7. 

81. U.S.—U. S. V. Kenny, C.A.N.J., 
236 P.2d 128, certiorari denied 77 
S.Ct. 133, 352 U.S. 894, 1 L..EcL2d 
87. 

Ala.—Green v. State, 64 So.2d 84, 
258 Ala. 471. 

Cal.—Newman v. Los Angeles Tran¬ 
sit Lines, ,262 P.2d 96, 120 C.A.2d 
686 . 


Ga.—Sammons v. Webb, 71 S.E.2d 
832, 86 Ga.App. 882—^Russell v. 
Bass, 62 S.E.2d 466, 82 Ga.App. 669 
—Carroll v. Hill, 66 S.B.2d 821, 80 
Ga.App. 676—^Loomis v. State, 61 S. 
R2d 33, 78 Ga.App. 386. 

Kan.—Bourgeois v. State Highway 
Commission, 292 P.2d 683, 179 Kan. 
30. 

]^o.—State V. Hartwell, 293 S.W.2d 
313. 

Farmer v. Kansas City Public 
Service Co., App., 186 S.W.2d 766— 
Massman v. Muehlebach, App., 95 
S.W.2d 808, 231 Mo.App. 72. 

Ohio.—Fawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., 92 N.E. 
2d 436, 87 Ohio App. 371, appeal 
dismissed 93 N.E.2d 409, 164 Ohio 
St. 106 and 96 N.E.2d 764, 164 Ohio 
St. 387. 

70 C.J. p 809 note 9. 

82. Md.—-U. S. Fidelity & Guaranty 
Co. V. Continental Baking Co., 190 
A. 768, 172 Md. 24. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42. 

70 C.J. P 810 note 10. 

88. Al€U—^King v. State, 129 So. 816, 
23 Ala.App. 672. 

84. N.C.—^Maddox v. Brown, 64 S.B. 
2d 864, 233 N.C. 519. 

70 C.J. p 810 note 12. 

85. U.S.—U. S. V. Riccardi, CAlJ^.J., 
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Veracity and disposition to speak truths It is 
proper to cross-examine a witness for the purpose 
of testing his veracity®^ and disposition to speak 
the truth.*^ 

(2) Business or Occupation 

A witness may be questioned on cross-examination as 
to his business or occupation. 

As bearing on the credibility of the testimony of 
a witness, inquiry may be made on cross-examina¬ 
tion as to his business or occupation,88 and his acts*® 
or habits^® in connection with the performance of 
his duty. In a criminal case, however, it is not 
proper to show that the witness was engaged in a 
criminal business or associated with it in any way 
which would tend to prove the commission of other 
crimes.®^ 

(3) Candor and Sincerity 

Cross-examination of a witness may test his candor 
and sincerity. 

As bearing on the credit to be given to the testi¬ 
mony of a witness, it is proper on cross-examination 
to test his sincerity82 and good faith,83 and his 
candor^* and fairness.85 So, where interested wit¬ 
nesses testify as to the value of land, it is within 
the discretion of the court to permit questions on 


98 aj.s. 

cross-examination as to what they would give 
for it.86 

(4) Certainty as to Facts 

Generally, a witness may be questioned on cross- 
examination as to his certainty concerning the matters 
about which he has testified. 

Except where, tmder the circumstances, it is im¬ 
possible to give an accurate answer,87 a witness 
may be interrogated as to his certainty concerning 
the matters about which he has testified,88 or be 
asked whether he is positive about a matter which 
he has not stated positively in his direct examina¬ 
tion,*8 8 but a judgment will not be reversed because 
an objection was sustained to such a question.^ 
Where a witness has positively identified one of the 
parties, cross-examination as to whether he had 
ever been mistaken in the identity of a person is 
immaterial and irrelevant.^ 

(5) Conversations between Witness and 

Other Persons 

Where such conversations throw light on his credibili¬ 
ty, a witness may be cross-examined as to conversations 
had before accrual of the cause of action, the commission 
of the crime, or the arrest of the accused. 

A witness may be asked on cross-examination as 
to whether he has discussed the facts of the case 
with any other person,3 and where such conversa- 


174 F.2d 883, certiorari denied 69 S. 
Ct. 1619, 887 U.S. 941, 93 Li,Bd. I 
1746. 

Higdon v. State, 143 So. 213, 26 
Ala.App. 209. 

N.j. —state V. Cioffe, 26 A.2d 57, 128 
N.J.Law 342, affirmed 32 A.2d 79, 
130 N.J.Law 160. 

Ohio.—State v. Browning, 128 N.B. 

2d 173, 98 Ohio App. 8. 

70 C.J. P 810 note 13. 

86. U.S.—District of Columbia v. 
Clawans, App.D.C., 67 S.Ct. 660, 300 

U.S. 617, 81 Lf.Ed. 843. 

Cal.—Newman v. Los Angeles Tran¬ 
sit Lines, 262 P.2d 95, 120 OA.2d 
685. 

Ga.—Sammons v. Webb, 71 S.E.2d 
882, 86 Ga.App. 382—^Russell v. 
Bass, 62 S.E.2d 456, 82 Ga.App. 659 
—Carroll v. Hill, 56 S.B.2d 821, 80 
Ga.App. 676—^Loomis v. State, 61 S. 
E.2d 33, 78 Ga.App. 336. 

Mo.—^Farmer v. Kansas City Public 
Service Co., App., 186 S.W.2d 766. 
Tenn.—Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 676, 26 Tenn. 
App. 564. 

70 C.J. p 818 note 1. 

87. Tenn.—^Lackey v. Metropolitan 
Life Ins. Co., supra. 

70 C.J. p 819 note 2. 

88. Ala.—Corpus Juris cited in Wil¬ 
son V. State, 11 So.2d 563, 566, 31 
Ala. 21. 


Ark.—Jutson v. State, 209 S.W.2d 
681, 213 Ark. 193. 

Mo.—Btate v. Swisher, 260 S.W.2d 6, 
864 Mo. 157—Hungate v. Hudson, 
186 S.W.2d 646, 353 Mo. 944, 167 
A.L.R. 598. 

N.Y.—Application of Epstein, 53 N.T. 
S.2d 847, 268 App.Dlv. 739, reversed 
on other grounds 65 N.E.2d 756, 295 
N.T. 164. 

Okl.—Corpus Juris cited iu Clark v. 
State, 239 P.2d 797, 800, 96 OkLCr. 
119, 

70 C.J. p 811 note 16. 

Business or occupation as bearing on 
credibility generally see supra § 
461. 

89. N.J.—^Lombardi v. TuUnsky, 119 
A. 873, 98 N.J.Law 332. 

70 C.J. p 811 note 16. 

90. Ark.—^Missouri Pac. R. Co. v. 
Watt. 52 S.W.2d 634, 186 Ark. 86. 

70 C.J. p 811 note 17. 

91. Mo.—State v. Wade, 270 S.W. 
298, 307 Mo. 291. 

92. Ala.—^Freeman v. State, 74 So.2d 
613, 37 Ala.App. 623, certiorari de¬ 
nied 74 So.2d 520, 261 Ala. 697. 

Tex.—Tomlinson v. State, 132 S.W. 

2d 413, 137 Tex.Cr. 600. 

Utah.—^Malia for Use and Benefit of 
Creditors of North Sampete Bank 

V. Seeley, 67 P.2d 357, 89 Utah 262. 
70 C. J. p 811 note 20. 
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Manner of testifying as bearing on 
credibility generally see supra § 
466. 

93. Ky.—World Fire & Marine Ins. 
Co. V. Tapp, 161 S.W.2d 428, 286 
Ky. 660. 

Or.—State v. Stilwell, 221 P. 174, 109 
Or. 643. 

94. Mich.—^People v, Morrigan, 29 
Mich. 4; Beaubien v. Cicotte, 12 
Mich. 459. 

95. Neb.—Goldman v. State, 260 N. 

W. 373, 128 Neb. 684. 

70 C.J. p 811 note 23. 

96. Tex.—^Martin v. Ince, Civ.App., 
148 S.W. 1178. 

97. Ill.—People V. Munday, 215 Ill. 
App. 366, affirmed 127 N.E. 364, 293 
Ill. 191. 

70 C.J. p 812 note 25. 

98. Ala.—Central of Georgia R. Co. 
V. Edmonson, 33 So. 480, 135 Ala. 
136. 

70 C.J. p 812 note 26. 

99- Ala.—^Bradford v. State, 41 So. 

1024, 147 Ala. 118. 

I 70 C.J. p 812 note 27. 

1 . Ala.—^Newberry v. Atkinson, 64 
So. 46, 184 Ala. 567. 

70 C.J. p 812 note 28. 

2 . Okl.—^Bradbury v. State, 299 P. 
610, 61 Okl.Cr. 66. 

3. Ala.—Oates v. State, 79 So.2d 64, 
262 Ala. 182. 
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tions throw light on his credibility, the witness may, 
on cross-examination, be asked as to conversations 
had before accrual of the cause of action, the com¬ 
mission of the crime, or the arrest of accused;^ 
but conversations which do not tend to affect the 
credibility of the witness should not be inquired in¬ 
to.® A party offering himself as a witness may 
properly be asked whether he has made any agree¬ 
ment to share with anyone what he may recover in 
the suit.® 

(6) Failure to Testify at Former Trial or 
Hearing 

A witness for the accused may be cross-examined by 
the state as to whether he had testified at a former trial, 
or as to why he had not testified In a former suit. 

It has been held improper to cross-examine a 
state’s witness, for the purpose of testing his 
credibility, as to whether he knew of a former 
trial, at which he was not present,*^ unless there is 
a suggestion that he concealed facts known to 
him,® or that facts had since arisen reflecting un¬ 
favorably on his failure to appear and testify.® On 
the other hand, it has been held not error to permit 
the state to ask one of defendant’s witnesses, on 
cross-examination, whether he had testified at a 
former trial,or as to why he had not testified in 


a former suitjii but in a prosecution for murder 
it is improper to ask a witness for defendant wheth¬ 
er he testified at the coroner’s inquest to the facts 
as to which he has testified without first showing 
that he had an opportunity to do so.^® 

(7) History and Antecedents of Witness 

The age, history, and antecedents of a witness are 
proper subjects of Inquiry on cross-examination as bear¬ 
ing on the credibility of the testimony of the witness. 

As bearing on the credibility of the testimony of 
the witness, inquiry may be made, on cross-exami¬ 
nation, into his age,i® antecedents,place of resi¬ 
dence,^® history,1® social connections,!^ opinions,!® 
use of intoxicants,!® and the number of times he 
has been before the court.®® In a criminal case it 
is also proper to show the association and surround¬ 
ings of the witness;®! and he may be questioned as 
to conduct on his part which would affect his 
credibility if such conduct is admitted.®® 

(8) Inconsistent Acts or Omissions 

Inquiry may be made on cross-examination as to acts 
or conduct of a witness Inconsistent with his testimony, 
or omissions on his part which tend to discredit him. 

As bearing on his credibility, a witness may be 
cross-examined as to inconsistent acts or conduct 


Love V. state, 20 So.2d 874, 31 
Ala.App. 584, certiorari denied 20 
So.2d 878, 246 Ala. 468. 

<5al.—People v. Van Byk, 284 P.2d 
970, 133 C.A.2d 562. 

D.C.—Corpus Jtuls cited la Solar v. 

U. S., Mun.App., 94 A,2d 34, 37, 35 

A. L.K.2d 1039. 

Mo.—State v. Carson, App., 239 S.W, 
®<!®®®- 

H.Y.—^People V. Fishback, 77 N.T.S. 

2d 603, 273 App.Liv, 914. 

70 C. J. p 812 note 31. 

Conduct prior to testifying as bear¬ 
ing on credibility generally see su- j 
pra S 464. 

4 . Ind.—Tresenriter v. State, 64 N. 

B. 2d 296, 224 Ind. 10. 

^ash.—^Winslow v. Mell, 295 P.2d 
319. 

70 C.J. p 812 note 32. 

5 . Wis.—Klein v. Beeten, 172 N.W. 
736, 169 Wis. 386, 6 A.L.B. 1237. 

70 C.J. p 812 note 83. 

^ —^Delaware, L. & W. B. Co. 

V. Dailey, 87 N.J.Law 526. 

7. Tex.—Thompson v. State, 285 S. 

W. 826, 104 Tex.Cr. 687. 

70 C.J. p 813 note 36. 

Conduct in connection with prior tri¬ 
al as bearing on credibility gener¬ 
ally see supra 9 464. 

8 . Tex.— Thompson v. State, supra 
— ^Rice V. State, 103 S.W. 1156, 61 
Tex.Cr. 255. 


9. Tex.—Thompson v. State, 285 S. 
W. 826, 104 Tex,Cr. 637—Dina v. 
State. 78 S.W. 229, 46 Tex.Cr. 402. 

10. Ill.—Banz V, Vaschenko, 67 N.B. 
2d 891, 329 Ill.App. 274. 

Tex.—Grimes v. State, 141 S.W. 261, 
64 Tex.Cr. 64. 

11. Tex.—^Barber v. State, 142 S.W. 
677, 64 Tex,Cr. 96. 

70 C,J. p 813 note 40. 

12. Ill.—Larrance v. People^ 78 N.B. 
50, 222 Ill. 155. 

13. Ala.—Haney v. State, 101 So. 
633, 20 Ala.App. 236, certiorari de¬ 
nied 101 So. 537, 211 Ala. 614. 

14. Mo.—State v. Swisher, 260 S.W. 
2d 6, 864 Mo. 157—Hungate v. 
Hudson, 185 S.W.2d 646, 863 Mo, 
944, 167 A,L.B. 698. 

70 C.J. P 813 note 44. 

15. tr.S.—District of Columbia v. 
Clawans, App.D.C., 57 S.Ct. 660, 300 
U.S. 617, 81 L.Ed. 843. 

U. S, V. Krulewitch, aC.A.N.T., 
1S7 F.2d 943, reversed on other 
grounds 69 S.Ct. 716, 836 U.S. 440, 
93 L.Ed. 790. 

—^Jutson V. State, 209 S.W.2d 
681, 213 Ark. 193. 

Mo.—State v. Swisher. 260 S.W.2d 6, 
364 Mo. 157—Hungate v. Hudson, 
185 S.W.2d 646, 368 Mo. 944, 157 A. 
L.B. 598. 

70 C.J. P 813 note 45. 
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16. Ark.—Sneed v. State, 266 S.W. 
895, 159 Ark. 65. 

Mo.—State v. Murray, 292 S.W. 434, 
316 Mo. 31. 

17. Mo.—State v. Swisher, 260 S.W. 
2d 6, 364 Mo. 167—^Hungate v. 
Hudson, 185 S.W.2d 646, 353 Mo. 
944. 157 A.L.B. 598. 

18. Me.—Caven v. Bodwell Granite 
Co., 69 A. 285, 99 Me. 278. 

19. Ala.—Weems v. State, 182 So. 
711, 222 Ala. 346. 

Iowa.—State v. Wheelock, 254 N.W. 
313, 218 Iowa 178. 

Okl.—Stanfield v. State, 235 P. 256. 

30 Okl.Cr. 82. 

70 C.J. p 813 note 48. 
Cross-examination as to use of in¬ 
toxicants as affecting: 

Intelligence and mental and phys¬ 
ical condition of witness see in¬ 
fra § 486. 

Memory and accuracy of recollec¬ 
tion see infra § 488. 

Observation see infra subdivision 
b (10) of this section. 

20. La.—State v. Calllan, 33 So. 363, 
109 La. 346. 

70 C.J. p 813 note 49. 

21. Ark.—Jutson v. State, 209 S.W. 
2d 681, 213 Ark. 193. 

Mo.—State v. Wade, 270 S.W. 298, 
307 Mo. 291. 

22. Mo.—State v. Barnes, 29 S.W.2d 
156, 325 Mo. 545. 
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generally, acts or conduct inconsistent with his 
testimony,24 or omissions on his part which tend 
to discredit him.25 So the court may permit the 
cross-examination of a witness concerning why the 
witness had omitted to state certain facts in his 
pretrial examination which were stated at the trial.2® 
However, cross-examination as to omissions having 
no relevancy to the credit of the witness is im- 

proper.27 

(9) Motive of Witness and Influences Op¬ 
erating on Him 

A witness may be questioned on cross-examination 
as to his motive In testifying as he did and as to the in¬ 
fluences operating on him. 


As bearing on the credibility of a witness, it is 
proper on cross-examination to inquire into his 
motive in testifying as he did^^ and the influences 
operating on him causing him so to testify.2^ 

(10) Observation 

The credibility of a witness may be tested by ques¬ 
tions on cross-examination relating to the accuracy of 
his observation. 

For the purpose of showing the credibility of a 
witness, he may be cross-examined as to matters 
tending to test the accuracy of his observation^o 
and his opportunity^! and capacityS^ therefor, and 


23. Ala.—^Faucett v. State, 121 So. 

461, 23 Ala.App. 101. 

Ind.—^Taggart v. Keebler, 154 N.E. 
435, 198 Ind. 633. 

La.—W illiams v. Spivy, 169 So. 347, 
186 La. 304. 

Pa.—Ooxpns Juris quoted at lenfifth 
in, Kaplan v. Loev, 194 A. 653, 654, 
327 Pa. 466, certiorari denied 68 
S.Ct. 477 (two cases), 302 U.S. 766, 
82 L.Ed. 595. 

70 C.J. P 813 note 63. 

Conduct inconsistent with testimony 
as bearing on credibility generally 
see supra § 464. 

XJ.S.—^U. S. V. Feldman, C.C.A.N. 
Y., 136 F.2d 394, affirmed 64 S.Ct. 
1082, 822 U.S. 487, 88 L.Ed. 1408, 
154 A.L.R. 982, rehearing denied 
65 S.Ct 26, 323 U.S. 811, 89 L.Ed. 
646. 

Ala.—Shanes v. State, 172 So. 272, 233 
Ala. 418. 

La.—^State v. Dellahoussaye, 121 So, 
742, 168 La. 198—State v. Johnson, 
120 So. 620, 167 La. 986. 

Okl.—^Brock V. State, 32 P.2d 88, 66 
Okl.Cr. 410. 

Vt.—Shores v. Simanton, 130 A. 697, 
99 Vt 191. 

70 C.J. p 813 note 64. 

Institutioii of action 

In driver’s action arising out of 
automobile accident, where passen¬ 
ger in plaintiff’s automobile at time 
of accident testified that plcUntiff had 
not been negligent, testimony ad¬ 
duced on cross-examination, which 
tended to show that witness had pre¬ 
viously instituted against plaintiff 
action for his own injuries based on 
plaintiff’s negligence, was admissi¬ 
ble proof on question of credibility 
of witness* testimony that plaintiff 
was not negligent 

N.Y.—Service Fire Ins. Co. of N. Y. 
V. Lederman, 109 N.Y.S.2d 812, 279 
App.Div. 319, affirmed 107 !N'.E.2d 
588, 304 N.Y. 658. 

Obedience to rules 
In suit against railroad for death 
in a train and automobile crossing 
collision, cross-examination of rail¬ 


road’s engineer as to whether or not 
he had run a block signal on an oc¬ 
casion subsequent to the collision 
was material to the question of cred¬ 
ibility of witness, where the engi¬ 
neer based his knowledge of having 
sounded whistle before collision on 
proposition that he always obeyed 
rules. 

Tex.—^Texas & N. O. R. Co. v. Han¬ 
son. Civ.App,, 271 S.W.2d 309, error 
dismissed. 

25. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Worth, 116 S.W. 365, 63 Tex. 
Civ.App. 361, error refused. 

Vt—Shores v. Simanton, 130 A. 697, 
oq vt 1 

70 C.J. p 814 note 55. 

Failure to procure depositions 
In prosecution for conspiracy to 
rob, failure of defendant, who raised 
defense of alibi, to produce persons 
in whose company he allegedly was 
or to take steps to procure their dep¬ 
ositions after they had left state, 
was held proper subject of cross-ex¬ 
amination as bearing on credibility 
of defendant’s testimony. 

Ky.—Edwards v. Commonwealth, 74 
S.W.2d 949, 266 Ky. 492. 

26. Ill.—^Adams v. Chicago & B. R. 
Co., 41 N,B.2d 991, 314 IlLApp. 
404. 

27. Ill.—People V. Bonham, 181 N. 
E. 422, 348 Ill. 575. 

Pa.—Scott V. American Express Co., 
101 A. 96, 257 Pa. 25. 

Tex.—^Denning v. State, 8 S.W.2d 160, 
110 Tex.Cr. 153. 

Wis.—^Hilton v. Hayes, 141 N.W. 
1016, 154 Wis. 27. 

28; U.S.— TJ. S. V. Lawlnski, C.A.I11., 
196 F.2d 1—Meeks v. U. S., C.C.A. 
Alaska, 163 F,2d 598. 

Ala.—Noble v. State, 46 So.2d 857, 258 
Ala. 619. 

Freeman v. State, 74 So.2d 513, 
37 Ala.App. 623, certiorari denied 
74 So.2d 520, 261 Ala. 697. 

Ariz.—State v. Rothe, 249 P.2d 946, 
I 74 Ariz. 382. 

D.C.—McFarland v. U. S., 174 F.2d 
6S8, 86 TT.S.App.D.C. 19. 
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Ga.—^Loomis v. State. 61 S.E.2d 13, 78 
Ga.App. 153. 

Ill.—^People V. Uerrico, 100 N.E.2dJ 
607, 409 Ill. 453. 

Ind.—^Niemeyer v. McCarty, 61 N.E. 
2d 365, 221 Ind. 688, 154 A.L.R. 115- 
—Craig V. Citizens Trust Co., 26 N. 
E.2d 1006, 217 Ind. 434. 

Tex.—^Kissinger v. State, 70 S.W.2d 
740, 126 Tex.Cr. 182. 

70 C.J. P 817 note 90. 

Motive as bearing on credibility gen¬ 
erally see supra § 461. 

29. U.S.—^U. S. V. Lawinski, C.A.III., 
196 F.2d 1. 

Ala.—^Freeman v. State, 74 So.2d 513, 
37 AlaApp. 623, certiorari denied 
74 So.2d 620, 261 Ala. 697. 

Cal.—People v. Denton, 178 P.2d 624, 
78 C.A.2d 640. 

Ind.—Craig v. Citizens Trust Co., 25 
N.E.2d 1006, 217 Ind. 434. 

N.H.—State v. Roach, 131 A. 606, 82 
N.H. 189. 

N.J.—State V. Pontery, 117 A.2d 473, 
19 N.J. 457. 

W.Va—Corpus Juris cited iu State 

V. Lawson, 36 S.B.2d 26, 28, 128 W. 
Va. 136. 

70 C.J. P 818 note 91. 

Fear of accused 

Cal.—^People v. De Santis, 52 P.2d 
936, 11 C.A.2d 86. 

30. Ala—^Holley v. Josey, 82 So. 2d; 
328, 263 Ala. 349. 

Ariz.—^Kinsey v. State, 66 P.2d 1141,. 

49 Ariz. 201. 

70 C.J. p 818 note 93. 

Use of intoxicants 
Ala—Campbell v. State, 23 Ala. 44. 
Iowa—State v. Wheelock, 254 N.W. 
313, 218 Iowa 178. 

Ky.—^Hughes v. Com. of Ky., 213 S. 

W. 2d 798, 308 Ky. 116. 

70 C.J. p 818 note 93 [a]. 

31. Ala.—Southern Ry. Co. v. Mont¬ 
gomery, 157 So. 854, 229 Ala 456. 

70 C.J. p.818 note 94. 

32. Ariz.—Kinsey v. State, 65 P.2d 
1141, 49 Ariz. 201. 

70 C.J. p 818 note 95. 
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as to the amount of attention he paid to the matter 
to which he testified.33 

(11) Other Specific Matters 

It may be proper for a witness to be cross-examined 
as to his Intent to assert a claim In connection with the 
subject of the action; but In a criminal case, It may be 
Improper to question the prosecuting witness with re¬ 
spect to acts resulting In an offer to settle in money 
damages. 

Various other matters relating to the credibility 
of a witness have been held to be,34 or not to be,35 
proper subjects of inquiry on cross-examination to 
test the credibility of a witness. 

Intent to assert claim. Where a wife sues for 
injuries, it is proper, as bearing on his credibility, to 
ask her husband, on cross-examination, whether he 
intends to make claim for her services and money 
paid for nursing, in case his wife recovers.33 

Offer to settle. Where there is a civil, as well as 
criminal, liability, it has been held not error to re¬ 
fuse to permit defendant to cross-examine the prose¬ 
cuting witness in a criminal case with respect to 
acts resulting in an offer to settle in money dam¬ 
ages ;3'? but it has been held proper to inquire as to 
acts resulting in an offer, for a monetary considera¬ 
tion, to have the witness leave the state and not ap¬ 
pear at trial of the criminal prosecution.38 

Violation of law. In a criminal case, for the pur¬ 


pose of discrediting an accusing witness, he may 
be cross-examined as to his knowledge of his 
ing the law in securing incriminating evidence. 

§ 486. - Intelligence and Mental and 

Physical Condition 

As bearing on the credibility of a witness, he may be 
cross-examined to test his Intelligence and mental and 
physical condition. 

A witness may be cross-examined to test his intel¬ 
ligence,40 this rule applying although the court has 
held him competent to testify ;4i and, as bearing on 
the question of the credibility of his testimony, he 
may be cross-examined as to his mental condition 
at the time of testifying,42 or at the time to which 
his testimony referred,43 his physical condition at 
that time,44 and his mental attitude toward the 
case.45 

§ 487 . -Knowledge and Experience 

As bearing on the credibility of a witness, he may be 
cross-examined In order to test his Information or knowl¬ 
edge as to the facts concerning which he has testified, 
and In order to test his experience as to the subject 
matter of his testimony or the reasonableness of an esti¬ 
mate given by him. 

It is proper to permit a witness to be cross-ex¬ 
amined in order to test his information or knowl¬ 
edge as to the facts concerning which he has testi- 


33. Pa.—Kindt v. Reading; Co., 48 A. 
2d 146, 362 Pa. 419, 162 A.L.R, 1. 

70 C.J. p 818 note 96. 

34 . U.S.—Finnegan v. U. S., C.A,Mo., 
204 F.2d 106, certiorari denied 74 S. 
Ct. 36, 846 U.S. 821, 98 L.Bd. 347, 
rehearing denied 74 S.Ct. 118, 346 
U.S. 880, 98 L.Ed. 387. 

Ark.—Gazaway v. State, 224 S.W.2d 
28, 216 Ark. 921. 

Kan-«State v. Rafferty, 67 P.2d 1111, 
145 Kan. 796. 

35. U.S.—Loew’s Inc. v. Cole, CA.. 
Cal., 186 P.2d 641, certiorari denied 
Cole V. Loew’s Inc., 71 S.Ct. 670, 
340 U.S. 954, 96 L.Ed. 688. 

36. N.H.—Poore v. Boston & M. R. 
Co., 90 A. 791, 77 N.H. 695. 

37 . Ill.—People v. Marx. 125 N.E. 
719, 291 Ill. 40. 

70 C.J. P 818 note 98. 

Endeavor to compromise as bearing 
on credibility generally see supra 
S 464. 

38. Mo.—State v. Allen. 183 S.W. 
329, 267 Mo. 49. 

39 . U.S.—Morton v. U. S., C.CA. 
Ill., 60 F.2d 696, certiorari denied 
63 S.Ct. 401, 288 U.S. 607. 77 L.Ed. 
982. 

70 C.J. P 819 note 4. 


40. Ga.—Sammons v. Webb, 71 S.B. 
2d 882, 86 Ga.App. 382 —Russell v. 
Bass, 62 S.E.2d 466, 82 Ga.App. 669 
—Carroll v. Hill, 66 S.E.2d 821, 80 
Ga.App. 576—^Loomis v. State, 61 S. 
B.2d 83, 78 GaApp. 336. 

Elan.—^Bourgeois v. State Highway 
Commission, 292 P.2d 683, 179 Kan. 
80. 

70 C.J. p 814 note 67. 

Mental capacity as bearing on credi¬ 
bility generally see supra § 461. 

41. Colo.—^Blanchard v. People, 203 
P. 662, 70 Colo. 566. 

N.T.—^Bllarson v. Bllarson, 190 N.Y. 
S. 6, 198 App,Div. 103. 

42. Cal.—^People v. Denton, 178 P.2d 
624, 78 C.A.2d 640. 

Mo.—^Frles v, Berberich, App., 177 
S.W.2d 640. 

70 C.J. p 814 note 59. 

43 . N.C.—Moyle v. Hopkins, 21 S.E. 
2d 826, 222 N.C. 33. 

70 C.J, P 814 note 60. 

lunacy inquest 

Witness was not subject to im¬ 
peachment on cross-examination on 
ground of conviction on a lunacy in¬ 
quest where it was clearly shown 
that he had become sufficiently re¬ 
stored and he stated as part of the 
avowal that the only affliction with 
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which he suffered was the conse¬ 
quences of a protracted debauch, and 
that a short confinement completely 
restored him to his normal condi¬ 
tion. 

Ky.—Swango v. Commonwealth, 124 
S.W.2d 768, 276 Ky. 467. 

44. Pa.—Commonwealth v. Morri¬ 
son, 43 A.2d 400, 157 Pa.Super. 
366. 

Tex.—^Joseph v. State, 127 S.W. 171, 
59 Tex.Cr. 82. 

State of intozioatiou 

(1) In general. 

Ala.—Gills V. State. 45 So.2d 44, 85 
Ala.App. 119, certiorari denied 45 
So.2d 61, 253 Ala. 283. 

Cal.—^People v. Crow, 120 P.2d 686, 
48 C.A.2d 666. 

Okl.—^Bouyer v. State, 43 P.2d 163, 67 
Okl.Cr. 22. 

Tex.—Graham v. State, 69 S.W.2d 
73, 126 Tex.Cr. 681. 

70 C.J. P 814 notes 60 [a], 61 [a]. 

(2) Question held improper under 
circumstances. 

Tex.—Simmons v. State, 229 S.W.2d 
370, 164 Tex.Cr. 664. 

45. Tex.—^Dugan v. State, 199 S.W- 
616, 32 Tex.Cr. 422. 

70 C.J. P 814 note 62. 
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fied *6 and the source means <8 limits,<9 and ex- 
tentS® of such knowledge. He may likewise be 
cross-examined to ascertain the time of acquiring 
the knowledge of the facts as to which he has testi- 
fied.Bi So it is proper cross-examination to ask 
questions tending to show that the witness knew 
facts contrary to his testimony,and that he knew 
that the party for whom he testified had been con¬ 
victed of a crime.88 

Where he has testified to a matter requiring the 
exercise of judgment on his part, questions relative 
to his ability to judge are proper and it is proper 
to ask questions for the purpose of affecting the 
value of the witness’ opinions given in his direct 
examination.55 So he may be examined to test 
his experience as to the matters concerning which 
he testifies,®® or the reasonableness of an estimate 
given by him;®^ and the basis of his identification 


of a particular date may be elicited.®® It is also 
proper to attempt to bring out that what the witness 
has stated as a fact is merely his conclusion.®* 
Where plaintifiTs witnesses testified in relation to 
objects noted on a map which plaintiff introduced 
in evidence, defendant cannot, however, test the ac¬ 
curacy of their knowledge by means of anotlmr 
map, for the purpose of showinr that plaintiffs, 
map was incorrect, if such other map has not been 
offered in evidence.*® 

I 488 , -Memory and Recollection 

Inquiry may be made on cross-examination as to 
matters tendlnq to test the memory of a witness, or 
the accuracy or reliability of his recollection. 

As bearing on the credibility of the witness, he 
may be cross-examined as to matters tending to test 
i his memory,®! or tending to test the accuracy®® or 


46. Ariz.—^Alvarado v. State, 164 P. 

2d 460, 63 Ariz. 511. 

Qj .—^People V. Denton, 178 P.2d 624, 

78 C.A.2d 540. ^ 

Ga.—Weldon v. State, 66 S.E.2d 920, 
84 Ga.App. 634. 

Ind.—^Huntington Post No. 7, the 
American Legion, Dept, of Ind. v. 
Arnold, 109 N.E.2d 98. 123 Ind.App. 
160. 

ijex_Camp v. Commissioners’ Court 

of B1 Paso County. Civ.App., 279 S. 
W.2d 927, refused no reversible 
error. 

70 C.J. P 814 note 66. 

Knowledge and recollection as bear¬ 
ing on credibility generally see su¬ 
pra § 462. 

47. Mo.—Davis v. Gatewood, 299 S. 
W.2d 604. 

70 C.J. p 815 note 66. 

43 ^ XJ.S.—U. S. V. Lawlnskl, C.A.I11., 

195 P.2d 1. _ 

Tex.—S. H. Kress & Co. v. Dyer, Civ. 

App., 49 S.W.2d 986. 

70 C.J. P 815 note 67. 

ZSzlsteiLoe of custom 

In order for witness to be Qualified 
to testify as to existence of custom, 
It should appear that he possesses 
knowledge thereof and he may be 
cross-examined to show his means 
of knowledge and how such knowl¬ 
edge was acQulred; he is not compe¬ 
tent if his knowledge is confined to 
practice of certain individuals. 

Mo.—Davis v. Gatewood, 299 S.W.2d 
504. 

49, Ala.— Birmingham First Nat. 

Pflwir V, Allen, 14 So. 336, 100 Ala. 
476. 46 Am.S.R. 80. 27 L.BJL 426. 

70 C.J. P 816 note 68. 

50 , IlL—^Eldorado, etc., R. Co. v. 
Everett. 80 N.B. 281, 226 Ill. 629. 

70 C.J. p 816 note 69. 

51, N.J.—Tischler v, Steinholtz, 122 
A. 880, 99 N.J.Law 140 


52. Conn.—State v. Kurz, 37 A. 2d 
808, 131 Conn. 64. 

70 C.J. p 816 note 71. 

53 . U.S.—^Fowler v, U. S., C.C.A. 
Wash., 273 F. 15. 

54. Ga.—Sammons v. Webb, 71 S.E. 
2d 832, 86 Ga.App. 382. 

TTan —Bourgeois V. State Highway 
Commission, 292 P.2d 683, 179 Kan. 
30. 

70 C.J. p 816 note 73. 

65. Mass.—^Lewis v, Boston Gas 
Light Co., 43 N.B. 178, 165 Mass. 
411. 

56. Ala.— Whittle v. State, 104 So. 

668 , 213 Ala. 301. 

70 C,J. p 816 note 76. 

67. Ala.—Enterprise Lumber Co. v. 
Porter & Newton, 46 So. 773, 155 
Ala. 426. 

68 . Ark.—^Burris v. State, 290 S.W. 

66 , 172 Ark. 609. 

70 C.J. p 816 note 77. 

59 . Ill.—^Prussian Nat. Ins. Co. v. 
Empire Catering Co., 113 Ill-App. 

67. 

eo. Or.—Oldenburg v. Oregon Sug¬ 
ar Co., 66 P. 869, 39 Or. 664. 

61. U.S.—U. S. V. Lawinskl, C.A.I11., 
195 F.2d 1—U. S. V. Riccardl, C.A. 
N.J., 174 F.2d 883, certiorari de¬ 
nied 69 S.Ct. 1619, 337 U.S. 941. 93 
L.Ed. 1746. 

Ala.—^Freeman v. State, 74 So.2d 613, 
87 Ala.App. 623, certiorari denied 
74 So.2d 620, 261 Ala. 697—Wil¬ 
liams V. State, 28 So.2d 731, 32 Ala. 
App. 597. 

Fla.—^Ivey v. State, 180 So, 368, 132 
Fla. 86. 

Ga.—Sammons v. Webb, 71 S.E.2d 
832, 86 Ga.App. 382—Russell v. 
Bass. 62 S.B.2d 466, 82 Ga.App. 669 
—Carroll v. Hill, 56 S.E.2d 821, 80 
Ga.App. 676—^Loomis v. State, 61 S. 
E.2d 83, 78 Ga.App. 336. 
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Ind.—^Huntington Post No. 7, the 
American Legion, Dept, of Ind. v. 
Arnold, 109 N.B.2d 98, 123 Ind.App. 
160. 

Kan.—Sanders v. Sitton, 292 P.2d 
1099, 179 Kan. 118—Kelly v. Meyer. 
184 P.2d 668, 156 Kan. 429. 

Ky.—World Fire & Marine Ins. Co. v. 
Tapp. 151 S.W.2d 428, 286 Ky. 650. 
—State V, Hartwell, 293 S.W.2d 
313. 

Fries v. Berberich. App., 177 S.W. 
2d 640. 

N.D.—State V. Dinger, 260 N.W, 261, 
65 N.D. 469. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

Tex.—^Brown v. State, 74 S.W,2d 1011, 
127 Tex.Cr. 46. 

Utah.—^Malia for Use and Benefit of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 367, 89 Utah 262. 
70 C.J. p 816 note 81. 

Knowledge and recollection as bear¬ 
ing on credibility generally see su¬ 
pra § 462. 

Refreshing memory on cross-exam¬ 
ination see supra § 409. 

TTse of Intoxicants 

jlowa.—State v. Wheelock. 264 N.W. 
313, 218 Iowa 178. 

70 C.J. p 816 note 81 [b]. 

62. Ala.—Williams v. State, 16 So. 
2d 572, 245 Ala. 32. 

Ariz.—^Kinsey v. State, 66 P.2d 1141, 
49 Ariz. 201. 

Ga.—Loomis v. State, 51 S.E.2d 33, 
78 Ga.App. 336. 

Iowa.—Corpus Juris cited in Adrian 
V. Young, 86 N.W.2d 675, 676, 240 
Iowa 39. 

Kan.—Sanders v, Sitton, 292 P.2d 
1099, 179 Kan. 118. 

Mo.—Borrson v. Missouri-Kansas- 
Texas R. Co., 172 S.W.2d 826, 351 
Mo. 214. 

Neb.—Goldman v. State, 260 N.W. 
373, 128 Neb. 684. 
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reliability®^ of his recollection; but questions too 
remote for the purpose should not be asked.®^ 
Where the witness’ memory is refreshed by a 
memorandum, he can be cross-examined as to 
whether he testified from the memorandum or from 
memory,®® but, even though it be to test his mem¬ 
ory, a witness cannot be cross-examined as to his 
recollection of what he stated in a deposition he had 
given in the case, without its first having been read 
to him, or he having been given an opportunity to 
inspect it.®® It may be shown on cross-examination 
that the witness has no independent recollection of 
the facts testified to, but bases his judgment on the 
way he knew he transacted business.®^ It is also 
proper cross-examination to attempt to bring out 
that a witness’ lack of recollection of certain matters 
is feigned.®® 

§ 489. Recalling Witness for Purpose of Im¬ 
peachment 

It Is generally held permissible to recall a witness who 
has left the stand for the purpose of Impeachment or to 


lay a foundation therefor, but the matter is one resting 
in the discretion of the trial court. 

While, under the strict rules of practice, impeach¬ 
ing questions should be propounded to a witness be¬ 
fore he has left the stand,69 it is generally held 
permissible to recall a witness who has left the 
stand for the purpose of impeachment or to lay a 
foundation therefor,’® and this applies to a party 
who takes the stand in his own behalf.”- The recdl- 
ing of a witness for the purpose of impeaching him 
stands on no higher ground than does the right to 
recall him for the purpose of reexamining on new 
matter.’® Whether or not a witness shall be recalled 
for the purpose of impeachment is a matter resting 
in the discretion of the trial court, whose action will 
not be revised on appeal unless an abuse of discre- 
Uon is shown;’® and a party cannot claim the 
privilege of recalling a witness for the purpose of 
impeachment as a matter of right.’* The party 
who recalls a witness in order to ask him impeaching 
questions does not thereby make the witness his 
own.’® 


N.J.—State V. CiofEe, 26 A.2d 67, 128 
N.J.ltfiw 342, affirmed 32 A.2d 79, 
130 N.J.Law 160. 

—State V. Dinger, 260 N.W. 261, 
65 N.D. 469. 

Tex.—^Dismuke v. Beid, Civ.App., 188 
S.W.2d 265. 

70 aJ. P 816 note 82. 

DefeiLse of alibi 

Where attempted alibi of defend¬ 
ant in robbery prosecution rested 
heavily on the accuracy of defend¬ 
ant’s recollection concerning what 
he did and what note of time he 
made between certain hours on date 
of robbery, trial coxirt did not abuse 
its discretion in permitting district 
attorney, on cross-e x ami n ation of de¬ 
fendant, to test the accuracy of de¬ 
fendant’s recollection. 

Cal.—^People v. Kearns, App., 307 P. 
2 d 1015. 

HI.—People V. Newsome, 126 N.B. 

735, 291 Ill. 11. 

70 C.J. P 816 note 82 [b]. 

63. XJ.S.—XT. S. V. Riccardi, C.A.N.J., 
174 P.2d 883, certiorari denied 69 ! 
S.Ct. 1619, 337 U.S. 941, 93 L.Ed. j 
1746 

Cal.—^People v. Denton, 178 P.2d 624, 
78 C.A.2d 540. 

iq'.H.—State v, Grierson, 69 A.2d 861, 
96 N.H. 36. 

N.J.—State V. Cioife, 26 A.2d 67, 128 
N.J.Law 342, affirmed 32 A.2d 79, 
130 N.J.Law 160. 

70 C.J. P 817 note 83. 

64. Ala.—Grayham v. State, 113 So. 
646, 22 Ala.App. 170. 

70 C.J. P 817 note 84. 

65. Mo.—State v. Miller, 137 S.W. 
887, 234 Mo. 588. 

66 . Mo.—Van Verth v. Loose-Wiles 


Cracker & Candy Co., 136 S.W. 724, 
155 Mo.App. 299. 

67. Ala.—Smith v. Allen, 62 So. 296, 

7 Ala-App. 397. 

68 . Ala.—^Birmingham R., etc., Co. v. 
Moore, 42 So. 1024, 148 Ala. 115. 

69. Wash.—Juul v. Kitsap Transp. 
Co., 104 P. 191, 66 Wash. 156. 

70. Ala.—^Lewis v. State, 164 So. 92, 

231 Ala. 211. „ ^ 

Ark.—Tipton v. State, 204 S.W.2d 
662, 211 Ark. 1042. 

La.—State v. Kilgore, 172 So.2d 2, 186 
La 223. 

Or._State v. Moore, 176 P.2d 631, 

180 Or. 602, rehearing denied 177 
P.2d 413, 180 Or. 602, certiorari de¬ 
nied 68 S.Ct. 68, 332 XJ.S. 768, 92 
L.Ed. 349. 

Tex.—Spadechene v. State, 127 S.W. 

2d 466, 137 Tex.Cr. 26. 

70 C.J. p 819 note 6. 

71. Ariz.—State v. Cruce, 147 P.2d 
698, 61 Ariz. 233. 

Pa.—Commonwealth v. Wiswesser, 
188 A, 604, 124 PaSuper. 251. 

Tex.—Spadachene v. State, 127 S.W. 

2d 466, 137 Tex,Cr. 26. 

70 C.J. P 819 note 7. 

72. Ark.— Wallace v. State, 28 Ark. 
631. 


73 . Ala—^Lewis v. State, 164 So. 92, 
231 Ala 211. 

Ariz.—State v. Cruce, 147 P.2d 698, 
61 Ariz. 233. 

pla.—Coco V. State, 62 So.2d 892— 
yrnhn V. State, 68 So.2d 188. 

La—State v, Kilgore, 172 So.2d 2, 186 

La 223. ^ ^ 

Mo.—Corpus Juris cited lu State v. 
j Neal, 169 S.W.2d 686, 697, 360 Mo. 
1002 . 


Tex.—Spadachene v. State, 127 S.W. 

2d 466, 137 Tex.Cr. 26. 

70 C.J. p 819 note 9. 

Necessity of (^ex to impeach wit* 
uess 

Exception to ruling on denial of de¬ 
fendant's reguest to recall state's 
witness for further cross-examina¬ 
tion to lay foundation for impeach¬ 
ment of witness was without merit, 
where defendant made no offer to 
impeach witness. 

La—State v. Lemond, 74 So. 1004, 
141 La 306. 

Refusal to allow witness to be xe» 
called held not erroneous 

(1) In general. 

Miss.—Phillips v. State, 43 So.2a 
208. 

70 C,J. p 819 note 9 [b]. 

(2) Where plaintiff's witness, 
sought to be impeached by defend¬ 
ants, was not apprized of time, place, 
and contents of his alleged state¬ 
ment, contradicting his testimony, 
when cross-examined, either orig¬ 
inally or after his recall by defend¬ 
ants with court’s leave, court did not 
abuse its discretion in ruling that 
if defendants again recalled witness 
for further cross-examination, he 
must be treated as defendants’ wit¬ 
ness. 

Va.—^Luhring v. Carter, 69 S.E.2d 
416, 193 Va. 629. 

BeftLsdl to allow witness to be re¬ 
called held erroneous 
Pla.— N^bn V. State, 68 So.2d 188. 

70 C.J. p 819 note 9 [c]. 

74. Iowa.—State v. Ruhl, 8 Iowa 
447. 

76 . Ariz.— State v, Cruce, 147 P.2d 
698, 61 Ariz. 233. 
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Recalling own witness. Under a statute pro- 
viding that a party may, except by proof of bad 
character, attack the testimony of his own witness, 
when injurious to his cause, where its witness on 
cross-examination gave contradictory testimony in 
defendant’s favor, the state could recall him and ask 
him whether his testimony for defendant was not an 
afterthought and show that he had not so testified 
either in the court of inquiry or before the grand 
jury;7fi but, where the witness has not testified to 
any afiirmative fact hurtful to the state, he cannot 
be recalled solely for the purpose of laying a predi¬ 
cate for his contradiction.'^^ Where counsel, claim¬ 
ing to be surprised by adverse testimony of his 
witness, was afforded an opportunity to neutralize 


98 C.J.S. 

the effect of the testimony, but stated he would not 
press the matter and turned the witness over for 
cross-examination, holding counsel thereafter to 
his election is not an abuse of discretion.'^S 

§ 490. Rebuttal or Explanation of Discredit¬ 
ing Evidence 

Evidence is admissible to rebut or explain discredit- 
ing evidence introduced to impeach a witness. 

Where matters tending to discredit a witness have 
been introduced in evidence or drawn from him on 
cross-examination, it is proper to permit him to 
explain such matters in order to rebut their dis¬ 
crediting effect*^^ or to permit for that purpose the 
introduction of other competent^O evidence.^i 


Or.—Corpus Juxls cited in State v. 
Moore, 176 P.2d 631, 632, 180 Or. 
502, rehearing denied 177 P.2d 413, 
180 Or. 602, certiorari denied 68 S. 
Ct. 68, 332 U.S. 763, 92 L.Ed. 349. 
Tex.—Spadachene v. State, 127 S.W. 

2d 466, 137 Tex,Cr. 26. 

70 C.J. P 819 note 11. 

76. Tex.—^Martin v. State, 189 S.W. 
264, 80 Tex.Cr. 275. 

77. Tex.—Williford v. State, 37 S.W. 
761, 36 Tex.Cr. 414. 

78. N.J.—^Munson v. Johnson, 166 A. 
102, 110 N.J.Law 564. 

79. U.S.—^U. S. V. Michener, C.C.A. 
N.J.. 163 P,2d 880. 

Vaughn v. State, 183 So. 428, 
236 Ala. 442—Pollard v. Eogers, 
173 So. 881, 234 Ala. 92. 

Williams v. State, 39 So.2d 29, 
34 Ala.App. 253, certiorari denied 
39 So.2d 37, 251 Ala. 397, and 39 
So.2d 39, 261 Ala. 696. 

Ark.—Smith v. State, 261 S.W.2d 788, 
222 Ark. 585. 

Cal.—^People v. Manzo, 72 P.2d 119, 9 
C.2d 594. 

Leemhuls v. Leemhuis, 289 P.2d 
852, 137 C.A.2d 117—People v. 

Crooms, 152 P.2d 533, 66 C.A.2d' 
491. 

Conn.—State v. Taborsky, 95 A.2d 69, 
139 Conn. 476. 

U.e.—Bracey v. U. S., 142 F.2d 85, 
79 U.S.App.D.C. 23, certiorari de¬ 
nied 64 S.Ct 1274. 322 U.S. 762, 88 
L.Ed. 1589. 

Phillips V. Mooney, Mun.App., 
126 A.2d 305. 

Fla.—^Mead v. State, 86 So.2d 773. 
Oa.—Bivins v. State, 38 S.B.2d 278, 
200 Ga, 729—^Wynes v. State, 186 
S.E. 711, 182 Ga. 434. 

Bowman v. State, 85 S.E.2d 66, 
91 Ga.App. 52—Cameron v. State, 
18 S.E.2d 16, 66 Ga.App. 414. 
iTfln. —Corpus Jtiris dted In In re 
Erwin's Estate, 228 P.2d 739, 748, 
170 Kan. 728. 

Ky.—Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky. 622. 


Md.—Campbell v. State, to Use of 
Dix. 100 A.2d 798, 203 Md. 338. 

Mont.—State v. Keays, 34 P.2d 856. 
97 Mont. 404. 

Neb.—^Dorn v. Sturges, 69 N.W.2d 
751. 157 Neb. 491—Meyer v. Platte 
Val. Const Co., 25 N.W.2d 412. 147 
Neb. 860—Campbell V. Holland, 35 
N.W. 871, 22 Neb. 687. 

N.J.—-State V. Barts, 38 A.2d 838, 132 
N.J.Law 74, affirmed 40 A.2d 639, 
132 N.J.Law 420. 

N.C.—^Moore v. Bezalla, 84 S.E.2d 817, 
241 N.C. 190—State v. Hicks, 64 S. 
E.2d 871, 233 N.C. 611, certiorari 
denied Hicks v. State of N. C., 72 
S.Ct 66, 342 U.S. 831, 96 L.Ed. 629. 
N.D.—^Jacobs v. Nelson, 268 N.W. 
873, 67 N.D. 27. 

Or.—Smith v. Pacific Truck Exp., 100 
P.2d 474,164 Or. 318. 

Pa.—Quartz v. City of Pittsburgh, 16 
A.2d 400, 340 Pa. 277. 

Herr v. Erb, Com.PL, 60 Lanc.L., 
Rev. 171. 

S.C.—McMillan v. Ridges, 91 S.E.2d 
883, 229 S.C. 76. 

Tex.—Texas Emp. Ins. Ass'n v. 
Thames, Clv.App., 252 S.W.2d 228, 
refused no reversible error. 

Chappel V. State, 126 S.W.2d 984, 
136 Tex.Cr. 628 —Watta v. State, 
126 S.W.2d 485, 136 Tex.Cr. 484— 
McNeill V. State, 80 S.W.2d 996, 
128 TexCr. 250—^Haley v. State, 2 
S.W.2d 269. 108 Tex.Cr. 611—Du¬ 
pree V. State, 190 S.W. 181, 80 Tex. 
Cr, 211. 

I 70 C,J. p 820 note 17, 

Admission or denial 
It is practice to afford witness op¬ 
portunity to admit, deny, or explain 
statement introduced in evidence to 
impeach his testimony. 

Or.—Smith v. Pacific Truck Exp., 100 
P.2d 474, 164 Or. 318. 

Fabrloatlon 

In trial for seduction, where de¬ 
fendant undertook to show that fur¬ 
ther testimony of prosecutrix on sec¬ 
ond trial was a recent fabrication, it 
was proper to allow the state's coun¬ 
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sel to ask her in rebuttal whether 
he told her the case had been re¬ 
versed and that he wanted to know 
the whole truth. 

Tex.—Gleason v. State, 183 S.W. 891, 
79 Tex.Cr. 185. 

Dropping of orlznlnal proseontlon 
Evidence that the attorneys repre¬ 
senting the state had only requested 
the witness to tell the truth is ad¬ 
missible when it is shown that they 
had agreed to drop another criminal 
prosecution against the witness if 
she would agree to testify against 
accus ed. 

Tex.—Tretwell v. State, 67 S.W. 1021, 
43 Tex.Cr. 601. 

80. Tex.—^Dickey’s Estate v. Hou¬ 
ston Independent School Dlst., Civ. 
App., 300 S.W. 260. 

70 C.J. p 820 note 18. 

81. U.S.—U. S. V. Corry, C.A.Conn., 
183 F.2d 155. 

Ala.—Summers v. State, 36 So.2d 671, 
33 Ala.App. 358, reversed on oth¬ 
er grounds 36 So.2d 574, 251 Ala. 
38 

Ark.—^Dixon v. State, 76 S.W.2d 242, 
189 Ark, 812. 

Cal.—^People v. Kynette, 104 P.2d 794, 
15 C.2d 731, certiorari denied Ky¬ 
nette V. People of State of Cali¬ 
fornia, 61 S.Ct. 806, 312 U.S. 703, 
85 L.Ed. 1136—Ginn v. Podesta, 64 
P.2d 1090, 8 C.2d 233. 

People V. Perez, 276 P.2d 72, 128 
C.A.2d 750. 

D.C.—^Bracey v. U. S., 142 P.2d 85, 79 
U.S.AppJD.C. 23, certiorari denied 
64 S.Ct 1274, 822 U.S. 762, 88 L.Ed. 
1589. 

Fla.—^Hernandez v. State, 22 So.2d 
781, 166 Fla. 356—^Brown v. State, 
18 So.2d 8,152 Fla. 698. 

1 Ill—Wilson V. Esch, 105 N.E.2d 313, 
846 IlLApp. 466. 

Mass.—Commonwealth v. Nason, 148 
N.B. 110, 262 Mass. 645—Common¬ 
wealth V. Retkovitz, 110 N.E. 293, 
222 Mass. 245. 

Mich.—Gegan v. Kemp, 4 N.W.2d 
625, 302 Mich. 218. 
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Where a witness is attacked by evidence tending to 
show that he was drunk at the time of the acts con¬ 
cerning which he has testified, the only way to 


meet the attack is by proof of his actual condition 
at the time.82 


B. CHARACTER OR REPUTATIOIT 


1. In General 


§ 491. In General 

Ordinarify the character or reputation of a witness Is 
not an issue in a case, but, in order to determine the 
witness' credibiiity, his character or reputation may be 
assaiied by various methods. 

Ordinarily the character or reputation of a wit¬ 
ness is not an issue in a case.^S In order to deter¬ 


mine a witness* credibility, however, his character 
as shown by the evidence should be taken into con¬ 
sideration,and the purpose of character testimony, 
as applied to a witness, is to assist in determining his 
credibility-^^ Hence, it is permissible to impeach 
or discredit a witness by an attack on his charac¬ 
ter®® or reputation.®^ In general the term **char- 


Mlnn.—^Krumholz v. Busak» 41 N.W. 

2d 177, 230 Minn. 178. 

Miss.—Payne v. State, 37 So.2d 743, 
204 Miss. 455. 

Mo.—Schnurr v. Perlmutter, App., 71 
S.W.2d 63. 

Neb.—Dorn v. Sturges, 69 N.W.2d 
761, 157 Neb. 491—Meyer v. Platte 
Val. Const Co., 25 N.W.2d 412, 147 
Neb. 860. 

N.H.—Pike v. Gagne, 11 A.2d 809, 90 
N.H. 516. 

Pa.—Commonwealth v. Robinson, 24 

A. 2d 694, 148 Pa.Super. 61. 

Tex.—^Browning v. Nesting, Civ.App., 
219 S.W.2d 712, refused no reversi¬ 
ble error. 

Taylor v. State, 99 S.W.2d 609, 
131 Tex.Cr. 350—Ward v. State, 136 
S.W. 48, 61 Tex.Cr. 604. 

Va.—Smith v. Commonwealth, 172 S. 

B. 286, 161 Va. 1112. 

70 C.J. p 820 note 19. 

Discretion of court as to adsnlssion 
of evidence 

D.C.—Bracey v. U, S,. 142 F.2d 86, 79 
U.S.App.D.C. 23, certiorari denied 
64 S.Ct 1274, 822 TJ.S. 762, 88 L.Ed. 
1589. 

Recent invention 

Where witnesses were cross-exam¬ 
ined to show that they were adding 
to testimony given on preliminary 
hearing, evidence that it was cus¬ 
tomary to present only sufficient 
evidence to hold accused was admis¬ 
sible to rebut inference that testi¬ 
mony was a recent Invention or had 
been unfairly suppressed on the pre¬ 
liminary hearing. 

Mass.—Commonwealth v. Williams, 
139 N.B. 347, 244 Mass. 515. 
Coaditioa resultiiLg from injaxies 
"Where.important issue in case was 
whether defendant’s intestate and 
defendant’s principal witness were 
intoxicated at time of automobile 
accident, and evidence was intro¬ 
duced that witness was unsteady 
and mumbled his words immediately 
thereafter, permitting defendant to 
show that such condition arose be¬ 
cause of injuries sustained in acci¬ 
dent was held not error. 

98 C.J.S.—26 


Minn.—Tri-State Transfer Co. v. No- 
wotny, 270 N.W. 684, 198 Minn. 
637. 

82. Va.—Haynes v. Commonwealth, 
28 Gratt. 942, 69 Va, 942. 

70 C.J. p 820 note 20. 

83. Wash.—State v. Hoggatt, 234 P. 
2 d 495, 38 Wash.2d 932. 

84. Cal.—^People v. Shannon, App., 
305 P.2d 101. 

Md.—^Holritter v. Wagner, 116 A. 
569, 139 Md. 603. 

Mo.—Kidd V. St Louis Union Trust 
Co.. 74 S.W.2d 827, 335 Mo. 1029— 
Wales V. Holden, 108 S.W. 89, 209 
Mo. 552. 

N.C.—State v. Brldgers, 64 S.B.2d 
867, 233 N.C. 677—State v. Reddick, 
23 S.B.2d 909, 222 N.C. 520. 
Testimony not accepted as true 
Courts are not required to accept 
as true the testimony of a witness 
who by his own testimony indicates 
a complete indifference to the force 
of any moral obligation, unless 
strongly and clearly corroborated. 
Md.—Jones v. Jones, 199 A. 613, 174 
Md. 522. 

85. Wash.—State v. Thomas, 113 P. 
2 d 73, 8 Wash.3d 573. 

86 . Ohio.—^Fawick Alrflex Co. v. 
United Elec., Radio & Mach. Work¬ 
ers of America, Local 735, C.I.O., 
App., 92 N.E.2d 431, appeal dis¬ 
missed 93 N.B.2d 480, 164 Ohio St. 
206. 

Tenn.—In re Adoption of Myers, 266 
S,W.2d 12, 196 Tenn. 219. 

70 C. J. p 820 note 22. 

Admissibility of evidence as to char¬ 
acter in: 

Civil proceedings see Evidence §S 
423-429. 

Criminal proceedings see Criminal 
Law §§ 676-681. 

Bastardy proceeding see Bastards 
§ 85. 

Instructions as to credibility of wit¬ 
nesses in: 

Civil proceedings in general see 
Trial S§ 276, 315, 363. 

Criminal proceedings in general see 
Criminal Law §§ 1174, 1264—1256. 
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Term ‘^impeach” is not strictly 
ssmouym of '‘discredit,” but means to 
challenge, assail, or attempt to dis¬ 
credit, and in its strictly proper sig¬ 
nification, as applied to a witness 
means an attack by character evi¬ 
dence directed against witness* gen¬ 
eral credit for veracity. 

Tenn.—In re Adoption of Myers, su¬ 
pra—Frank v. Wright, 206 S.W. 
434, 140 Tenn. 635. 

‘‘Gharacter,” in the sense In which 
term is used in jurisprudence, means 
the estimate attached to an individu¬ 
al by, or his general reputation in, 
the community where he resides or 
does business and not his real qual¬ 
ities as conceived by the witness. 
Mich.—^People v. Kronk, 40 N.W.2d 
788, 326 Mich. 744—^People v. Ne- 
mer, 187 N.W. 816, 218 Mich. 163. 

87. Ill.—^People V. Boulahanis, 68 N. 
E.2d 467, 394 Ill. 255—Addison v. 
People, 62 N.E. 235, 193 Ill. 405. 
Term defliied 

(1) Reputation is not what a 
character witness may know about 
defendant, but it is the estimation 
in which an individual is held, that 
is, the character imputed to an in¬ 
dividual rather than what is actually 
known of him either by the witness 
or others. 

Cal.—People v. McDaniel, 140 P.2d 
88, 59 C.A.2d 672. 

Ky.—Osborne v. Helton, 155 S.W.2d 
218, 287 Ky. 730—Citizens Bank of 
Morehead v. Hunt, 154 S.W.2d 730, 
287 Ky. 646. 

Neb.—^Matthewson v. Burr, 6 Neb. 
312 317. 

Tex.—^Lutz V. State, 176 S.W.2d 317, 
146 Tex.Cr. 503. 

(2) Reputation is the general opin¬ 
ion, good or bad, held of a person 
by those of the community in which 
he resides. 

N.C.—State v. Smoak, 195 S.B. 72, 
213 N.C. 79. 

(8) General reputation of a wit¬ 
ness is what the people in the com¬ 
munity generally believe concerning 
him. 
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acter*' when used in connection with the subject here 
considered is the equivalent of "reputation.”*® 

The character of a witness may be attacked by 
independent evidence,** as by the testimony of other 
witnesses,** and a party is not precluded from of¬ 
fering such independent testimony by the answers 
of the witness whom it is sought to impeach.*^ 
Proof of the general reputation of defendant or of 
any other witness for truth is not admissible, how¬ 
ever, where no attack has been made on the witness, 
but there is a mere contradiction between witnesses, 
or confusion in the statements of the witness.** 

Where one, in order to affect the credibility of a 
witness, tries to show the misconduct of such witness 
toward another person, what that person said out of 
the presence and hearing of the witness, even if 
related to material matter, will not bind the wit¬ 
ness.** 

Purpose of impeaching evidence and discretion of 
court. The distinction between evidence as to the 
character of a party to a litigation in cases in which 
such evidence is admissible and evidence as to the 
character of a witness affecting the veracity of 
such witness should be carefully maintained.*^ In 
the former case character is a fact in issue or an 
evidentiary fact affecting a fact in issue,** while, 
with respect to the veracity of a witness, the char¬ 
acter of the witness is a collateral matter which does 
not pertain to the fact in issue but merely to the 
weight of the evidence of such witness.** 

Witnesses have a right to be protected from 
gratuitous attacks on character by counsel.*^ The 


privilege of general vilification of a witness by 
proof of disreputable conduct not connected with 
the facts on trial should be closely guarded and 
should be allowed only on the exercise of the judicial 
discretion of the trial court,** and then only to affect 
the credibility of the witness.** A like rule applies 
as to the purpose of evidence with respect to the 
general moral character of a witness.^ 

The presumption is that the character of a witness 
is good until the contrary is shown.* 

§ 492. What Witnesses May Be Impeached 

a. In general 

b. Absent witness 

a. In General 

While generally a party may Impeach, as to character 
or reputation, any witness who has testified adversely to 
him, he may not Impeach his own witness by an attack 
on the character or reputation of such witness, since by 
calling a witness a party thereby vouches for his veracity. 

While generally a party may impeach, in respect 
of character or reputation, any witness who has 
testified adversely to him,* induing an expert wit¬ 
ness,^ a character witness for accused in a criminal 
prosecution,* or an impeaching witness, as con¬ 
sidered infra § 536, a party may not impeach his own 
witness by an attack on the character or reputation 
of such witness,* even though the witness has been 
called as an adverse witness by the party who seeks 
to impeach such witness.^ By calling a witness a 
party thereby vouches for his veracity* or represents 
such witness as worthy of credit* or, at least, not 
wholly unworthy of credit.^* 


Va.—^Bradley v. Commonwealth, 86 S. 
E.2d 828, 196 Va. 1126. 

88 . Iowa.—Coxpns JTnxls cited la 
State V. Ferguson, 270 N.W, 874, 
222 Iowa 1148. 

70 C.J. p 821 note 28. 

89. N.T.—City of Binghamton v. 
Taft. 211 N.T.S. 688, 126 Misc. 411. 

90. Mo.--Wllliams v. American Ex¬ 
change Bank, 280 S.W. 720, 222 Mo. 
App. 488. 

70 C.J. p 821 note 26. 

91. N.r.—City of Binghamton v. 
Taft, 211 N.T.S. 683, 125 Misc. 411. 

92. Tex.—Gordon v. State, 212 S.W. 
2d 186, 162 Tex.Cr. 188. 

98. Tex.—Wimberley v. State, 262 S. 

W. 787, 96 Tex.Cr. 102. 

94k Ala.—^Parker v. Newman, 75 So. 
479, 200 Ala. 103. 

96. Ala.—^Parker v. Newman, supra. 

96. Ala.—^Parker v. Newman, supra. 

97. Mich.—^People v. Tolewlt 2 ke, 62 
N.W.2d 184, 834 Mich. 465—People 
v. GotshaU, 82 N.W. 274, 128 Mich. 
474—^Rickabus v. Qott, 16 N.W. 
884, 61 Mich. 227. 


Improper questions see supra §§ 340— 
343. 

98. Wis.—^Robinson v. State, 126 N. 
W. 750, 143 Wis. 206. 

99. Wis.—^Robinson v. State, supra. 

1. Wash.—State v. Hoggatt, 234 P. 
2d 496, 38 Wash.2d 932—State v. 
Wingard, 168 P. 725, 92 Wash. 219. 

2. N.C.—State v. Pugh, 111 S.E. 
849, 183 N.C. 800. 

3. Tex,—^Evans v. Childress, Civ. 
App., 282 S.W. 830. 

Hernandez v. State, 183 S.W. 440, 
79 Tex.Cr. 182. 

4. Wash.—State v. Newcomb, 109 P. 
366, 68 Wash. 414. 

5. Ala.—^Madison v. State, 140 So. 
623, 25 Ala.App. 60. 

Ga.—Wilson v. State, 10 S.E.2d 861, 
190 Ga. 824. 

Moulder v. State, 71 S.E. 682, 9 
GeuApp. 438. 

6. Cal.—^People v. Sykes, 280 P.2d 
769, 44 C.2d 166, certiorari denied 
75 S.Ct 780, 349 U.S. 934, 99 L.Ed. 
1263. 


Conn.—^Weiner v. B. M. Loew's En¬ 
terprises, 181 A. 921, 120 Conn. 681. 
La.—^Biaggini v. Toye Bros. Yellow 
Cab Co., App., 163 So. 780. 

N.C.—State v. Tilley, 79 S.B.2d 473, 
239 N.C. 246—Ross v. W. U. Tel. 
Co., 13 S.B.2d 671, 219 N.C. 324. 
Tenn.—^Bank of Hendersonville v. 
Dozier, 142 S.W.2d 191, 24 Tenn. 
App. 178. 

Wis.—Alexander v. Meyers, 52 N.W. 

2d 881, 261 Wis. 384. 

70 C.J. p 821 note 42. 

Bight to contradict one's own wit¬ 
ness see infra § 630. 

7- U.S.—O’Connor v. U. S., C.A.Cal., 
175 F.2d 477. 

Va.—^Levine’s Loan Office v. Starke, 
126 S.E. 683, 140 Va. 712. 

8. La.—^Biaggini v. Toye Bros. Yel¬ 
low Cab Co., App., 163 So. 780. 

70 C.J. p 822 note 44. 

9. N.Y.—^People v. Minsky, 124 N. 
B. 126, 227 N.Y. 94. 

70 C.J. p 822 note 45. 

10. Or.—Sabin v. Kyniston, 159 P. 
69, 81 Or. 358. 

70 C.J. p 822 note 46. 
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b. Absent Witness 

Where a showing has been made as to what an ab¬ 
sent witness would testify to, It has been held proper 
to attack that witness by showing his character. 

An absent witness may be attacked as to charac¬ 
ter where a showing has been made and received as 
evidence in respect of what such witness would tes¬ 
tify to,^^ as, for example, where such showing is re¬ 
ceived in order to avoid a continuance in a civil 
case.^2 Although in a criminal prosecution, where 
an affidavit for a continuance by accused on the 
ground of an absent witness was read as the testi¬ 
mony of that witness, impeachment of the absent 
witness has been held proper,!^ under some statutes 
at least the character or reputation of the absent 
witness may not be attacked where such showing 
is received to avoid a continuance in a criminal 
prosecution.^^ The right to impeach a person who 
is not a witness by showing that his reputation for 
truth and veracity is bad has been denied notwith¬ 
standing he testified at a former hearing before an 
auditor.15 

§ 493. -Party to Civil Action 

It is permissible to Impeach or discredit a party to a 


civil action or proceeding who testifies therein, but a 
party who calls the opposite party as a witness cannot 
attack his character or reputation, since by calling his 
opponent as a witness he vouches for his character- 

The general rule that it is permissible to impeach 
or discredit a witness by an attack on his character 
or reputation applies to a party to a civil action or 
proceeding who testifies therein,^® at least where the 
impeachment is relevant to a material point.^^ It 
is not permissible, however, to impeach the credibili¬ 
ty of a party with irrelevant^® or incompetent^® mat¬ 
ters, or where by statute there is no basis for the 
impeachment.^® The right of a party who has 
called the opposite party as a witness to attack the 
reputation or character of the latter has, however, 
been denied.®^- To the extent that a discovery is 
sought from defendant in a suit in equity, he is a 
witness of the complainant, and the latter cannot 
attack his character for the purpose of discrediting 
him, 22 Generally, a party who calls his opponent 
as a witness vouches for such opponent's character 
for truth and veracity.^® 

Account book verified by oaih of party. Where 
by virtue of statute an account book of a party 
sworn to by him is prima fade evidence in support 


11. Ky.—Spencer v. Commonwealth, 
203 S.W.2d 30, 305 Ky. 270. 

70 C.J. p 822 note 47. • 

12. Ohio.—XJ. S. Life Ins. Co. v. 
Wright, 33 Ohio St 633. 

13- Ky.—Spencer v. Commonwealth, 
203 S.W.2d 30, 306 Ky. 270. 

14. Ind.—^Powers v. State, 80 Ind. 
77. 

15. Mass.—Jackson & Newton Co. v. 
Fuller. 116 N.E. 766, 226 Mass. 441. 

16- U.S.—^Mourlkas v. Vardianos, C. 
C.A.W.Va., 169 F.2d 53—Rogers v. 
C. I. R., C.C.A.6, 111 F.2d 987— 
Mutual Life Ins. Co. of New Tork 
V. Treadwell, CC.A.L€l, 79 F.2d 
487. 

U. S. V. Lumantes, D.C.CaL, 139 
F.Supp. 674, aifirmed, C-A., Lu¬ 
mantes V. U. S., 232 F.2d 216— 
Great Am. Indem. Co. of N. T. v. 
Garrison, D.C.Wash., 76 F.Supp. 
811. 

Ala.—^Long v. Mann, 65 So.2d 500, 
259 Ala. 17—^Dabney v. Grover, 35 
So.2d 913, 250 Ala. 696. 

Ark.—^Dooley v. Sterling Stores, 218 
S.W.2d 696, 214 Ark. 895. 

Cal.—^Wood V. Davenport 273 P.2d 
664, 127 C.A.2d 247—Lovinger v. 
Anglo Cal. Nat. Bank of San Fran¬ 
cisco, App., 243 P.2d 661, hearing 
dismissed. 

Colo.—^Ferch v. Morris, 161 P.2d 187, 
112 Colo. 616. 

Ind.—^Lavengood v. Lavengood, 78 N. 
E.2d 685, 225 Ind. 206—Niemeyer 

V. McCarthy, 61 N.B.2d 366, 221 
Ind. 688, 164 A.L.R. 116. 


Kan.—Sanders v. Sitton, 292 P.2d 
1099, 179 Kan. 118. 

Mich.—Oxford v. Berry, 170 N.W. 
83, 204 Mich. 197. 

Miss.—Garraga v. Tellow Cab Co., 
77 So,2d 276, 222 Miss. 739. 

N.Y.—^Phass V. MacClenathen, 85 N. 
T.S.2d 643, 274 App.Div. 635. 

Gruber v. Greenhouse, 49 N.T.S. 
2d 610,182 Misc. 115. 

Ohio.—Schaeffer v. Davis, App., 83 N. 
B.2d 661—Watt v. Feuerlicht App., 
41 N.E.2d 719. 

Old.—^Miles v. Sparks, 262 P.2d 430. 
S.C.—Gantt v. Columbia Coca-Cola 
Bottling Co., 29 S.B.2d 488, 204 S.C. 
874. 

Tex.—^Texas Bmp. Ins. Ass'n v. Cur¬ 
ry, Civ.App., 290 S.W.2d 767, error 
refused no reversible error—Gen¬ 
eral Ins. Corp. V. Handy, Civ.App., 
267 S.W.2d 622, refused no revers¬ 
ible error—Bunch v. Texas Bmp. 
Ins. Ass'n, Civ.App., 209 S.W.2d 
657—Fire Ass’n of Philadelphia v. 
Coomer, Civ.App., 158 S.W.2d 856. 
Wis,—Alexander v. Meyers, 52 N.W. 

2d 881, 261 Wis. 384. 

70 C.J. p 822 note 53. 

17. D.C.—^Myers v. Blackman, Mun. 
App., 130 A.2d 690. 

18. D.C.—Champion v. Brooks 

Trans. Co., 136 F.2d 652, 77 U.S. 
App.D.C. 293. 

Ii^o.—^Marrah v. J & R Motor Supply 
Co., App., 166 S.W.2d 271. 

N.T.—^Theodore v. Dally Mirror, 26 
N.B.2d 286, 282 N.T. 346, 130 A.L. 
R. 853. 


Tex.—^Transport Ins. Co. v. Cossa- 
boon, Civ.App., 291 S.W.2d 746, re¬ 
fused no reversible error—^Bunch 

V. Texas Bmp. Ins. Ass'n, Civ. 
App., 209 S.W.2d 657. 

IS. Miss.—Garraga v. Tellow Cab 
Co., 77 So.2d 276, 222 Miss. 739. 
Mo.—Willis V. Wabash R. Co., 284 

S. W.2d 503. 

Hoffman v. Graber, App., 153 S. 

W. 2d 817. 

S.D.—Hopp V. Thopson, 38 N.W.2d 
133, 72 S.D. 674. 

Tex.—Transport Ins. Co. v. Cossa- 
boon, Clv.App., 291 S.W.2d 746, re¬ 
fused no reversible error. 

80. Ind.—^Niemeyer v. McCarthy, 
61 N.B.2d 365, 221 Ind. 688, 154 A. 
L.R. 115. 

Adjudication of Juvenile deUnguenoy 
N.T.—^Murphy v. City of New Tork, 
78 N.T.S.2d 191, 273 App.Div. 292. 

21. Ky.—Ernst v. Acy, 95 S.W.2d 
674. 264 Ky. 777. 

Mo.—City of Gallatin ex rel. Dixon 
V, Murphy, App., 217 S.W.2d 400. 
N.T.—In re Tessitore's Estate, 99 N. 

T. S.2d 776. 

N.C.—^Bunn v. Harris, 6 S.B.2d 149, 
216 N.C. 366. 

Wis.—Alexander v. Meyers, 62 N.W. 

2d 881, 261 Wis. 384. 

70 C.J. P 822 note 54. 

22 . Tenn.—Murray v. Johnson, 1 
Head 853. 

83. N.C.—^Bunn v. Harris, 6 S.B.2d 
149, 216 N.C. 366. 

70 C.J. p 822 note 56. 
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of the charges in such book, evidence as to the char¬ 
acter of such party for truth and veracity, to im¬ 
peach the truth of the charges, is immaterial and 
inadmissible.^^ 


I 494 , Accused in Criminal Prosecution 

An accused in a criminal prosecution who becomes 
a witness in his own behalf places himself in the same 
position as any other witness, and may be impeached by 
an attack on his character or reputation; but when he 
does not offer evidence of his character the state may in¬ 
troduce evidence of his bad character only to Impeach his 
credibility as a witness. 


Although accused, by taking the stand to testify 
in his own behalf, does not put his general character 
in issue,2® the general rule permitting an attack on 
the character or reputation of a witness in order 
to impeach or discredit him applies to accused in a 
criminal prosecution who becomes a witness in his 
own behalf,26 as by so doing he places himself in 
the sa me position as any other witness.” Generally 
speaking the same rules are applicable in this regard 
as apply in the case of other witnesses.^* It is not 
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permissible, however, to impeach the character of 
accused with matters entirely irrelevant to the is- 
sues,29 or illegal.®® Where the state has made 
accused its witness and accused has not put his gen¬ 
eral character in issue, the state may not attack the 
character of accused.®^ Where one accused of 
crime does not take the witness stand in his^own 
defense his credibility may not be attacked.®® A 
counsel is not allowed to attack the character 
reputation of his own witness and his own client.®** 

Uimvom statement by accused. Accused who 
avails himself of the privilege given by some stat¬ 
utes, of making a Statement not under oath, which 
is to have such force as the jury think right to 
give it, cannot be impeached by proof of his bad 
character, and by testimony that witnesses would 
not believe him if he were under oath.®* 

Discretion of court and limiting effect of testi¬ 
mony. It has been said that the privilege of gen¬ 
eral vilification by proof of disreputable conduct not 
connected with the fact on trial should be closely 


at Wls.—Wlnne v. Nickerson, 1 
Wis. 1. 

70 C.J. P 822 note 67. 

25. Mo.—State v. Barker, 249 8.W. 
75. 

trader observation by police 

Where accused on trial for theft 
of an automobile had not put his 
character in issue, but had testified, 
the state could impeach his credibili¬ 
ty as a witness, but had no right to 
attack his general character by tes¬ 
timony that he had been under ob¬ 
servation by the police as an automo¬ 
bile theft suspect. 

Mo.—State v. Barker, supra. 

26 . Ala—^Muse v. State, 196 So. 148, 
29 AlaApp. 271, certiorari denied 
196 So. 161, 239 Ala 667—Richard¬ 
son V. State, 186 So. 674, 28 Ala 
App. 432, reversed on other 
gn^ounds 186 So. 680, 237 Ala 11. 

Ariz."—Corpus Juris dfeed In State v. 
Singleton, 182 P.2d 920, 929, 66 
Ariz. 49. 

Cal.—^People v. Menne, 41 P.2d 388, 4 
CJL2d 191. 

I>.C.— Tomlinson v. U. S., 93 F.2d 662, 
68 App.D.C. 106, 114 A,L.B. 1316, 
certiorari denied 68 S.Ct. 645, 803 
U.S. 646, 82 L.Ed. 1102, and Pratt v. 
XT, S., 68 S.Ct 646, 803 U.S. 642, 82 
L.Ed. 1107. 

T Ta-ti. —S tate V. Osburn, 232 P.2d 451, 
171 Kan. 330. 

La—State v. Thornhill, 178 So. 343, 
188 La 762. 

Mo.—State v. Swisher, 260 S.W.2d 6, 
364 Mo. 167—State v. Green, 236 S. 
W.2d 298—State v. Barker, 249 S. 
W. 75. 

Mont.—State v. ColofC, 231 P.2d 343, 
125 Mont 31. 


N.M.—State v. Holden, 113 P.2d 171, 

45 N.M. 147. 

N.C.—State v. Moore, 116 S.E. 161, 
185 N.C. 637. 

Okl.—^Newcomb v. State, 213 P. 900, 
23 Okl.Cr. 172 —Woolridge v. State, 
226 P.2d 1028, 93 Okl.Cr. 245. 

Pa.—Commonwealth v. Armstrong, 
Quar.Sess., 47 Lack.Jur. 153. 

S.C.—State V. Com, 54 S.E.2d 659, 215 
S.C. 166—State v. Van Williams, 

46 S.E,2d 665, 212 S.C. HO—State 
V. Gibert, 13 S.E.2d 451, 196 S.C. 
306. 

Tex.—Williams v. State, 279 S.W.2d 
348, 161 Tex.Cr. 500—Wall v. State, 
240 S.W.2d 763, 156 Tex.Cr. 239— 
Johnson v. State, 95 S.W.2d 968, 
130 Tex.Cr. 696. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

70 C.J. p 823 note 60. 

Admissibility of evidence as to char¬ 
acter of accused: 

In general see Criminal Law §§ 
676-679. 

In homicide cases see Homicide § 
221 . 

Instructions as to: 

Character of accused in general 
see Criminal Law § 1164. 
Credibility of accused in general 
see Criminal Law §§ 1181-1182, 
1260-1265. 

a?. U.S.—Berra v. U. S., C.A.MO., 
221 P.2d 690, rehearing denied 76 
S.Ct. 297, 360 U.S. 943, 100 L.Ed. 
1013, affirmed 76 S.Ct. 686—Hen¬ 
derson V. U. S., C.A.Tenn., 202 P.2d 
400, rehearing denied 204 P.2d 126. 
Ala.—Pitts V. State, 74 So.2d 232, 261 
Ala. 314. 


Reeves v. State, 182 So. 90, 28 
AlaApp. 222, certiorari denied 182 
So. 92, 236 Ala 268. 

Cal.—^People v. Lima, 273 P.2d 268, 
127 C.A.2d 29. 

Fla—Ivey v. State, 180 So. 368, 132 
Pla 36. 

JKan.—State v. Cushinberry, 304 P.2d 
561,180 Kan. 448. 

La—State v. Thornhill, 178 So. 343, 
188 La 762. 

Mo.—State v. Green, 236 S.W.2d 298, 
Okl.—Gillum v. State, Cr., 301 P.2d 
698—Parker v. State, 263 P.2d 1085, 
96 Okl.Cr. 323. 

Wash.—State v. Kelly, 60 P.2d 60, 
187 Wash. 301. 

Wyo.—State v. Velsir, 159 P.2d 371, 
61 Wyo. 476, 161 A.L.R. 220. 

70 C.J. p 823 note 61. 

28. Ill.—^People V. Newman, 103 N. 
E. 589, 261 Ill. 11. 

Tex.—Gonzales v. State, 272 S.W.2d 
524, 160 Tex.Cr. 648. 

•vy.va—States v. Riss & Co., 80 S. 
B.2d 9, 139 W.Va 1. 

29. U.S.—^Packlneau v. U. S., C.A.N. 
D., 202 F.2d 681. 

30. Tex.—Neill v. State, 258 S.W.2d 
328, 158 Tex.Cr. 651. 

31. Tenn.—^Parker v. State, 178 S.W. 
438, 132 Tenn. 327, L.R.A.1916A 
1190. 

32. Colo.—McRae v. People, 281 P. 
2d 153, 131 Colo. 305. 

Ind.—^Metzger v. State, 13 N.B.2d 
519, 214 Ind. 1,13. 

33. S.C.—State v. Buss, 38 S.B.2d 
385, 208 S.O. 449. 

34 . Ga.—^Doyle v. State, 77 Ga 615* 
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WITNESSES §§ 494-496 


guarded and should be allowed only on the exer¬ 
cise of the judicial discretion of the trial court,35 
and then only to affect the credibility of accused as 
a witness and not as affecting the guilt or innocence 
of accused.36 A like rule applies as to the purpose 
of the testimony when evidence of general bad 
character or reputation is admitted,37 at least where 
accused has not given evidence as to his general 
good character.38 

§ 495. -Witness for Prosecution 

An accused may attack the character of a witness for 
the state or prosecution, inciuding that of the prosecut¬ 
ing or complaining witness; the state, however, may not 
impeach Its own witness by showing his general reputa¬ 
tion for truth and veracity- 

In a criminal prosecution accused may assail the 
character of a witness for the state or prosecution,33 
including that of the prosecuting or complaining 
witness.43 In general, however, the state may not 
impeach its own witness by showing his general 
reputation for truth and veracity,^! and, while it 
need not conceal the bad record of a witness which 
it offers,where it calls a disreputable witness and 
frankly presents him as such, it may not thereafter 
attack the credibility of the witness by general char¬ 
acter evidence tending solely to show him to be 
untruthful and unworthy of belief.^3 


Hence, the right of the prosecution to attack the 
credibility of one of its witnesses by showing his 
conviction has been denied.^^ Likewise, the allow¬ 
ance in evidence of indictments against the state 
witnesses, so that the jury may evaluate the value of 
their testimony and give it whatever credit they 
determine, is erroneous where no testimony of the 
witnesses touched accused or the charge made 
against him.^5 On the other hand, it has been stated 
that the state is not to be prejudiced by the character 
of the wdtnesses it calls.*^® 

§ 496. Weighing of Testimony 

The purpose of character evidence fn respect of a wit¬ 
ness is to enable the Jury to place a proper estimate on 
his testimony, and it is for the Jury to determine the 
weight of the impeaching evidence. 

The purpose of character evidence in respect of 
a witness is to enable the jury to place a proper 
estimate on his testimony,^7 and it is for the jury 
to determine on all the circumstances as to the 
weight of impeaching evidence.43 The known char¬ 
acter of the witness for honesty and truth should 
be considered in testing his credibility.^® The fact 
that a witness is of depraved character®3 or is ad¬ 
dicted to immoral habits^i may be considered on the 
question of his credibility, and a witness may be 
of such character as to justify a jury in refusing to 
believe his testimony.®^ 


35. Wls.—^Robinson v. State, 126 N. 
W. 760,143 Wis, 206. 

36. Wis.—Robinson v. State, supra. 

37. Ky.—^Noe v. Commonwealth, 18 
S.W.2d 763, 227 Ky. 678. 

70 C.J. p 823 note 68. 

38. Ala.—^Richardson v. State, 186 
So. 674, 28 Ala.App. 432, reversed 
on other grounds 186 So. 580, 237 
Ala. 11. 

Idaho.—State v. Branch, 164 F.2d 182, 
66 Idaho 628. | 

N.C.—State v. Jones, 49 S.B.2d 468, 
229 N.C. 276—State v. Nance, 141 
S.B. 468, 196 N.C. 47—State v. Col¬ 
son, 136 S.B. 730, 198 N.a 236. 

70 C.J. P 824 note 69. 

39. Ky.—Cavanaugh v. Common¬ 
wealth, 190 S.W. 123, 172 Ky. 799. 

70 C.J. p 824 note 70. 

Adultery 

On a trial for adultery, where the 
only evidence against accused is that 
of the girl with whom it is charged 
that the crime was committed, it Is 
error not to allow accused to show 
the bad character of the witness. 
Utah.—^U. S. V. Bredemeyer, 22 P. 
110, 6 Utah 143. 

40. Iowa.—State v. Blackburn, 114 
N.W, 631, 136 Iowa 743. 

70 C.J. p 824 note 71. 

41. Utah.—State v. Scott. 188 P. 860, 
66 Utah 563. 


48. N.T.—People v. Minsky, 124 N. 
E. 126, 227 N.Y. 94. 

Pleading non vnlt to indictment 
Permitting state witnesses, each of 
whom had only six months before 
pleaded non vult to an indictment, 
the langruage of which was identical 
with that of Indictment against ac¬ 
cused, to testify that they had been 
under Indictment and pleaded non 
vult thereto was not error. 

N.J.—State V. Costa, 89 A.2d 269, 20 
N.J.Super. 28, affirmed 94 A.2d 303, 
11 N.J. 239. 

i 

43. N.T.—^People v. Minsky, 124 N.E. 
126, 227 N.T, 94. 

70 C.J. p 824 note 74. 

44 . iq-.Y.—^People v. Shepherd, 242 N. 
T.S. 178, 229 App.Div. 790. 

45. N.J,—State v. Costa, 89 A.2d 
259, 20 NJ.Super. 28, affirmed 94 
A.2d 803, 11 N.J. 239. 

46. Vt—State v. Searies, 184 A, 701, 
108 Vt. 236—State v. Slack, 88 A. 
311, 69 Vt, 486. 

47. N.C.—State v. Wood, 66 S.B.2d 
142, 233 N.C. 636. 

70 C.J. p 824 note 76. 

Weight of evidence as to character 
and reputation generally see Evi¬ 
dence i 487. 


Credibility as question of law or fact 
in: 

Civil proceeding in general see 
Trial §§ 218-215. 

Criminal proceeding In general see 
Criminal Law § 1138. 

Impeachment affecting question for 
Jury in: 

Civil proceeding In general see Tri¬ 
al §§ 214, 215. 

Criminal prosecution In general 
see Criminal Law § 1138. 

48. N.T.—Dollner v. Lints, 84 N.Y. 
669. 

perjury 

Judgment of conviction for crime 
of perjury has greater weight 
against credibility of witness than 
any other crime. 

N.T.—People v. Allocca, 170 N.Y.S. 
881, 183 App.Div. 671, 37 N.T.Cr. 
24. 

, 49. N.T.—People v. Allocca, supra. 
70 aJ. P 824 note 78. 

50. Ark.—Gray v. State, 188 S.W. 

820, 126 Ark. 272. 

70 C.J. p 824 note 79. 

61. Wash.—State v. Gaul, 162 P. 
1029, 88 Wash. 296. 

52. Del.—Jemnienski v. Lobdell Car 
Wheel Co., 63 A. 986, 21 Del. 385. 
Mo.—^Phipps V. Chicago, R. I. & P. 
Ry. Co., App., 196 S.W. 420. 
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^ 496-498 WITNESSES 

The jury are not obliged to believe the testimony 
of persons who had been previously convicted of 
a felony.53 The testimony of a self-confessed crim¬ 
inal should be received with great caution,54 and 
the fact that one is affected by moral astigmatism 
should be considered by the triers of facts,55 but 
such fact does not necessarily render one's testimony 
incredible.55 The triers of facts may believe a 
witness of bad character who, they think, is telling 
the truth,5"^ and refuse to believe one of good char¬ 
acter if ^ey think he is not telling the truth.58 The 
fact that a witness may have been guilty of a crime 
under certain circumstances, in respect of certain 
matters involved in his testimony, may be con¬ 


sidered in weighing his testimony notwithstanding 
his testimony, if accepted, would exonerate him.5^ 
The fact that a witness had been convicted a num¬ 
ber of times does not render him unworthy of be¬ 
lief, where he testified in a straightforward and 
convincing manner and apparent contradiction oc¬ 
curred solely by reason of his failure properly to 
understand a question.®® 

Conflicting evidence. The character of the wit¬ 
nesses should be considered in determining the 
weight of evidence where there is such a conflict 
that the testimony as a whole may not be recon- 
ciled.®^ 


2. Extent of Inquiry 


§ 497. In General 

It Is largely within the discretion of the trial court 
to determine how far a litigant may go In showing facts 
affecting the credibility of a witness. 

It is largely within the discretion of the trial court 
to determine how far a litigant may go in showing 
facts affecting the credibility of a witness,®^ sub¬ 
ject only to the right of review for an abuse of such 
discretion,®® and this rule has been recognized in 
respect of the prosecuting witness in a criminal 
prosecution.®^ A witness may be questioned as to 
collateral matters in so far as the answers thereto 
may reflect on his character as a witness.®® 

The view has been taken that, where a statute 
makes provision as to the matters which may be 


shown for purposes of impeachment, such statutory 
provisions are in general exclusive.®® 

§ 498. Whether General Moral Character As¬ 
sailable 

It Is permissible to Impeach a witness on the ground 
that his general moral character is bad, but in some 
Jurisdictions the Impeachment cannot go beyond an at¬ 
tack on the reputation of the witness for truth and 
veracity. 

Ordinarily, evidence as to general moral character 
is for the purpose of affecting the credibility of a 
witness.®^ Hence, in a number of jurisdictions it 
is permissible to impeach a witness on the ground 
that his general moral character is bad,®® and the 
inquiry is not limited to reputation for truth and 


63. Cal.—People ▼. Braun, 92 P.2d 
402, 14 C.2d 1. 

54. N.T.—-People v. Cohen, 119 N.B. 
386, 223 N.T. 406, reargrument de¬ 
nied 126 N.E. 921, 227 N.T. 623. 

5& Md.—Holritter v. Wagner, 116 
A. 569, 139 Md. 603. 

70 C.J. p 824 note 82. 

56. Cal.—People v. Matson, 168 P. 
335, 30 C.A. 288. 

Conn.—State v. Horwitz, 142 A. 470, 
108 Conn. 53. 

57- N.T.—People v. Strope, 272 N.T. 

S. 268, 151 Misc. 580. 

70 C.J. p 824 note 84. 

58. N.T.—People v. Strope, supra. 
N.a—State V. Little, 94 S.B. 1, 174 

N.C. 800. 

59. Ala.—J. R. Kilgore & Son v. 
Shannon & Co.. 60 So. 520, 6 Ala. 
App. 537. 

6Ck N.T.—People v. Strope, 272 N.T. 
S. 268, 151 Misc. 580. 

61. Del.—^Rash v. Pratt, 111 A. 225, 
31 3>el. 18—Warren ▼. Harlan & 
Hollingsworth Corporation. 84 A. 
216. 26 l>6l. 182. 


62. Wash.—State v. Elder, 228 P. 
1016, 130 Wash. 612. 

63. Wash.—State v. Elder, supra. 

64. Wash.—State v. Elder, supra. 

70 C.J. p 324 note 90. 

65. U.S.—U. S. V. Gross. C.C.A.I11., 
103 P.2d 11, 

66 . Idaho.—State v. Black, 208 P. 
851. 36 Idaho 27. 

70 C.J. p 825 note 91. 

67. Ky.—Holt v. Commonwealth, 269 
S.W.2d 463. 

68 . Ala.—Grammer v. State, 196 So. 
268, 239 Ala. 633—Cooley v. State, 
171 So. 726, 233 Ala. 407. 

Mason v. State, 64 So.2d 606, 37 
Ala.App. 122—^Melvin v. State, 21 
So.2d 277, 32 Ala.App. 10, certiorari 
denied 21 So.2d 282, 246 Ala. 493— 
George v. State, 169 So. 325, 27 
Ala. App. 196, certiorari denied. 
Sup., 169 So. 328, 232 Ala. 671. 

Ga.—^Taylor v. State, 64 S.E.2d 698, 
83 Ga.App. 735—Stanley v. Hudson, 
52 S.E.2d 667, 78 GaA.pp. 834— 
Haynes v. Phillips, 21 S.E.2d 261, 
67 Ga.App. 674. 

Ind.—^Peoples Trust & Sav. Co. v. 

390 


Cohen, 73 N.B.2d 366, 117 Ind.App. 
472. 

Iowa.—^Halligan v. Lone Tree Farm¬ 
ers Exchange, 300 N.W. 661, 230 
Iowa 1277—State v. Ferguson, 270 
N.W. 874, 222 Iowa 1148—State v. 
Teager, 269 N.W. 848, 222 Iowa 
391 

N.C.-^Nance v. Fike, 93 S.B.2d 443, 
244 N.C. 368—Moore v. Bezalla, 84 
S.E.2d 817, 241 N.C. 190—State v. 
Bridgers, 64 S.E.2d 867, 233 N.C. 
677—State v. Armstrong, 62 S.E.2d 
60, 232 N.C. 727—State v. Church. 
61 S.E.2d 846, 229 N.C. 718—Mor¬ 
gan V. Carolina Coach Co., 46 S.E. 
2d 339, 228 N.C. 280—State v. Cure- 
ton, 3 S.E.2d 843, 216 N.C. 778— 
State V. Shinn, 182 S.E. 721, 209 
N.C. 22. 

Or.—State v. Ede, 117 P.2d 235, 167 
Or. 640. 

Tenn.—State v, Coatney, 8 Terg. 210. 
70 C.J. p 825 note 98. 

In respect of character as eviden- 
! tiary fact: 

Civil proceedings in general see 
Evidence passim §S 422-437. 
Criminal proceedings in general 
see Criminal Law passim 56 676- 
68L 
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veracity.^^ In some jurisdictions, however, the im¬ 
peachment cannot go beyond an attack on the reputa¬ 
tion of the witness for truth and veracity,*^® and 
the proof must not be directed to the general moral 
character of the witnessJi It is permissible to show 
that a witness^ reputation for truth and veracity is 
bad, as discussed infra § 512. 

§ 499 . -Accused as Witness in Criminal 

Prosecution 

Where It Is permissible to Impeach a witness on the 
ground that his generai character or reputation for 


WITNESSES §§ 498-499 

morality la bad. It la usually recognized that, where an 
accused In a criminal case testlfles In hla own 
the state may prove, for the purpose of Impeaching hla 
credibility, hla general bad character or reputation, and 
in some, but not all, Jurlsdictlona the Inquiry Is not Ilm- 
Ited to hla character or reputation for truth or veracity. 

Where it is permissible to impeach a witness on 
the ground that his general character or reputation 
for morality is bad, it is usually held or recognized 
thatj where accused in a criminal case testifies in 
his own behalf the state may prove, for the purpose 
of impeaching his credibility, his general bad char¬ 
acter or reputation,^2 and the inquiry is not limited 


Statute declaratory of oovamxm. law 
Statute, providing that a witness 
may be Impeached by party against 
whom such witness was called, by 
evidence with respect to general rep¬ 
utation or moral character, is declar¬ 
atory of the common law. 

Or,—State v. Bde. 117 P.2d 235. 167 
Or. 640. 

69. Ala.—Grrammer v. State, 196 So. 
268, 239 Ala. 633—Cooley v. State, 
171 So. 726, 233 Ala. 407. 

Meldin v. State, 21 So.2d 277, 82 
Ala.App. 10, certiorari denied 21 So. 
2d 282, 246 Ala. 493. 

N.M.—State v. Perkins. 153 P. 268, 21 
N.M, 135. 

70 C.J. P 826 note 94. 

70. U.S.—Towbin v. U. S., C.C.A 
Colo.. 93 P.2d 861. 

Conn.—^Robinson v. Atterbury, 66 A. 

2d 593, 135 Conn. 517. 

Fla.—^Pandula v. Fonseca, 199 So, 
368, 146 Fla. 395—Taylor v. State, 
190 So. 691, 139 Fla. 542, 1240 A 
L.R. 835—Nelson v. State, 128 So. 
1. 99 Fla. 1032. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 Mich. 42—^People v. 
Rose, 266 N.W. 636, 268 Mich, 529 
—Michigan Pipe Co. v. North Brit¬ 
ish & Mercantile Ins. Co., 66 N.W. 
849, 97 Mich. 493. 

Minn.—State v. Axllrod, 79 N,W.2d 
677. 248 Minn. 204—State v. Kahn- 
er, 16 N.W.2d 106, 217 Minn. 674, 
certiorari denied 66 S.Ct, 121, 323 
U.S. 768, 89 L.Ed. 614. 

I^Tev.—^In re Davidson, 186 P.2d 354, 
64Nev. 614. 

Ohio.—Schueler v. Lynam, 76 N.E.2d 
464, 80 Ohio App. 326—Brice v. 
Samuels. 17 N.B.2d 280, 69 Ohio 
App. 9. 

Okl,—^Riddle v. State, 223 P.2d 379, 
92 Okl.Cr. 397—Cambron v. State, 
193 P.2d 888, 86 Okl.Cr. 437—Cor¬ 
pus d'uris cited in. Chatham v. 
State, 84 P.2d 804, 806, 65 Okl.Cr. 
240. 

Pa.—Commonwealth v. Bollinger, 
Quar.Sess., 31 Luz.Leg.Reg. 466, 
Tex.—^Bvans v. Jacobs, Civ.App., 228 
S.W.2d 646—^Pranzetti v. Franzetti, 
Civ.App., 174 S.W.2d 66—Garza v. 
Garza, Civ.App., 109 S.W.2d 1079, 
error dismissed. 


Va.—^Bradley v. Commonwealth. 86 S. 

E.2d 828. 196 Va 1126. 

70 C.J. p 826 note 95. 

Cross-examination for purpose of 
impeachment see infra §§ 614—617. 

Xu Kentucky 

(1) The new rule, OR 43.07, pro¬ 
vides that a witness may be im¬ 
peached by any party by evidence 
that his general reputation for un¬ 
truthfulness renders h i m unworthy 
of belief. This rule effects a sig¬ 
nificant change in Kentucky prac¬ 
tice. It supplants Civil Code §§ 596, 
697. The latter Civil Code section 
provided for Impeachment of a wit¬ 
ness “by evidence that his general 
reputation for untruthfulness or im¬ 
morality renders him unworthy of 
belief.” The right to impeach by 
evidence that one’s general reputa¬ 
tion for untruthfulness renders the 
witness unworthy of belief has been 
retained in CR 48.07. This is essen¬ 
tially the same as the corresponding 
portion of Civil Code § 697. The 
companion right to impeach by show¬ 
ing the general reputation for im¬ 
morality was not included in the new 
rule. 

Ky.—^McHargue v. Perkins, 296 S.W. 
2d 301. 

(2) The right to impeach a wit¬ 
ness under the former section of the 
Civil Code by evidence that his gen¬ 
eral reputation for untruthfulness 
or Immorality rendered him un¬ 
worthy of beUef was freoLuently rec¬ 
ognized. 

Ky.—Grant v. Commonwealth, 240 
S.W.2d 672—^Bowles v, Katzman, 
214 S.W.2d 1021, 308 Ky. 490— 
Buchanan v. Commonwealth, 200 
S.W.2d 469, 304 Ky. 226—Hall v. 
Commonwealth, 182 S.W.2d 890, 298 
Ky. 299—Crawford v. Common¬ 
wealth, 136 S.W.2d 764, 281 Ky. 657 

_Sessmer v. Commonwealth, 116 

S.W.2d 337, 273 Ky. 40. 

Sword V. Nestor, 3 Dana 463. 

70 C.J. p 826 note 93 [1]. 

In. asissoTirl 

(1) A witness’ reputation for truth 
and veracity may not be impeached 
by showing that his reputation for 
morality is bad. 


Mo.—State v. Whlpkey, 215 S.W.2d 
492, 358 Mo. 563—State v. Nlbarg- 
er, 98 S.W.2d 626, 339 Mo. 937— 
State V. Williams, 87 S.W.2d 176, 
837 Mo. 884, 100 A.L.R. 1608. 

(2) Formerly it was proper to im¬ 
peach a witness on the ground that 
general moral character was bad. 

Mo.—State v. Scott, 68 S.W.2d 275, 
832 Mo. 255. 

70 C.J. p 825 note 93. 

71. Fla.—^Pandula v. Fonseca, 199 
So. 358, 145 Fla. 895. 

Me.—In re Paradis’ Will, 87 A.2d 
512, 147 Me. 347. 

TiTinn —State V. Kahner, 15 N.W.2d 
106, 217 Minn. 674, certiorari denied 
65 S.Ct 121, 323 XJ.S. 768, 89 L.Bd. 
614. 

Ohio.—Schueler v. Lynam, 75 NJE.2d 
464, 80 Ohio App. 325. 

Okl.—Riddle v. State, 223 P.2d 379, 
92 Okl.Cr. 397—Corpus Juris cited 
iu Chatham v. State, 84 P.2d 804, 
805, 65 Okl.Cr. 240. 

Pa.—Commonwealth v. Armstrong, 
47 Lack.Jur. 163. 

Tex.—Evans v, Jacobs, Civ.App., 228 
S.W.2d 646—Garza v. Garza, Civ. 
App., 109 S.W.2d 1079, error dis¬ 
missed. 

Cochran v. State, 92 S.W.2d 1041, 
130 Tex,Cr. 146. 

70 CJ*. p 826 note 96. 

72. U.S.—Corpus Juris cited la 
Hyche v. U. S., C.CA.Ala., 186 F. 
2d 44, 45. 

Ala,—Chambers v. State, 84 So.2d 
342, 264 Ala. 8—^Douglass v. State, 
58 So.2d 608, 257 Ala. 269—Mealer 
V. State, 8 So.2d 178, 242 Ala. 682— 
Cooley V. State, 171 So. 726, 233 
Ala. 407—Gast v. State, 167 So. 
554, 232 Ala. 307. 

Huling V. State, App., 92 So. 2d 
47, certiorari stricken 92 So.2d 60— 
Sparks v. State, 75 So.2d 96, 37 Ala. 
App. 631, reversed on other 
grounds 75 So.2d 103, 261 AIsl. 2, 
certiorari denied 75 So.2d 109, 261 
^a. 8—Wilson v. State, 39 So.2d 
250. 34 Ala.App. 219, certiorari de¬ 
nied 39 So.2d 254, 261 Ala. 676— 
Adams V. State, 31 So.2d 99, 88 Ala. 
App. 136, certiorari denied 81 So. 
2d 105, 249 Ala. 294. 
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to his character or reputation for truth or veracityJ^ 
The rule applies, even though accused has not in¬ 
troduced testimony as to his character.*^^ 

According to some cases, however, where accused 
becomes a witness in his own behalf but does not 
put his general moral character in issue, the state 
may not by other witnesses show the general bad 
character of accused for the purpose of impeach- 
ment.'^s Where the attack is limited to the reputa¬ 
tion of a witness for truth and veracity, the attack 
on accused as a witness should be confined thereto,^® 
and should not extend to an attack on his general 
character where he does not put his character in is- 
sue.77 

§ 500. Time to Which Inquiry Extends or Re¬ 
lates 

a. In general 

b. Accused as witness in criminal prose¬ 

cution 


a. In General 

The Inquiry as to the character or reputation of a 
witness affecting credibility relates primarily to the time 
when he testifies, although there Is no definite limit as 
to the time prior to the time of trial to which the im¬ 
peaching testimony may refer, the determination In this 
regard depending largely on the facts of the particular 
case. 

The inquiry as to the character or reputation of 
a witness affecting credibility should be limited in 
time,78 and the inquiry should relate primarily to 
the time when he testifies.7d While the view has 
been expressed that impcaching testimony as to the 
character or reputation of a witness should be di¬ 
rected to the time of trial or of the giving of testi¬ 
mony by such witness or to a reasonable period 
prior thereto,80 or should be confined to the reputa¬ 
tion of such witness at or about the time when he 
testifies,®^ there is no definite limit as to the time 
prior to the time of trial to which the impeaching 
testimony may refer the determination in this 


Ark.—Black v. State, 222 S.W.2d 816, 
215 Ark, 618, certiorari denied 70 
S.Ct. 490, 338 U.S. 956, 94 L.Ed. 590. 
Iowa.—State v. Alberts, 43 N.W.2d 
703, 241 Iowa 1000. 
jy.C.—State V. McKinnon, 26 SJ1.2d 
606. 223 N.C. 160. 

70 C.J. p 827 note 1. 

Xn Sentneky 

(1) The rule of the text has been 
followed. 

Ky.’—Swango v. Commonwealth, 183 
S.W.2d 523, 298 Ky. 672—Frith v. 
Commonwealth, 165 S.W.2d 851, 288 
Ky. 188—Crawford v. Common¬ 
wealth. 136 S.W.2d 754, 281 Ky. 
657—^Lamb v. Commonwealth, 99 S. 
W.2d 441, 266 Ky, 661—Fry v. 
Commonwealth, 82 S.W.2d 431, 259 
Ky. 337—^Davidson v. Common¬ 
wealth, 67 S.W.2d 486, 262 Ky. 354, 
70 C.J. p 827 note 1 [d]. 

(2) Where accused merely placed 
in Issue his credibility as a witness, 
rebuttal testimony as to his reputa¬ 
tion for honesty and integrity should 
have been excluded. 

Ky.—^Buchanan v. Commonwealth, 
200 S.W.2d 459. 304 Ky. 226. 

(3) At least with respect to civil 
cases the text rule Is no longer fol¬ 
lowed, see supra § 498. 

73. Ala.—Mealer v. State, 8 So.2d 
178, 242 Ala. 682. 

Huling V. State, App., 92 So.2d 
47, certiorari stricken 92 So.2d 60— 
Adams V. State, 31 So.2d 99, 83 Ala. 
App, 136, certiorari denied 31 So.2d 
105, 249 Ala. 294. 

70 C.J. p 827 note 2. 

74. Ala.—Adams v. State, 31 So.2d 
99, 83 AUuApp. 136, certiorari de¬ 
nied 31 So.2d 105, 249 Ala. 294. 

70 C.J. p 827 note 3. 


Effect of evidence with respect to 
bad character of accused where his 
character not put in issue see su¬ 
pra § 494. 

75. Wash.—State v. Pickel, 204 P. 

184, 200 P. 316, 116 Wash. 600. 

70 C.J. p 828 note 5. 

78. Fla.—Whaley v. State, 26 So.2d 
656, 157 Fla. 593—Ivey v. State, 
180 So. 368, 132 Fla. 36. 

Kan.—State v, Osburn, 232 P.2d 451, 
171 Kan. 330. 

Miss.—^Ables v. State, 79 So.2d 241, 
223 Miss. 770. 

Pa.—Commonwealth v. Milligan, 94 
A.2d 64, 172 Pa.Super. 607. 

70 C,J. p 828 note 7. 

In Missouri 

(1) The text rule has been fol¬ 
lowed. 

Mo.—State V. Ferguson, 182 S.W.2d 
38, 363 Mo. 46—State v. Quinn, 136 
S.W,2d 985, 345 Mo. 866—State v. 
Williams, 87 S.W.2d 175, 337 Mo. 
884, 100 A.L..R. 1503. 

State V. Sheets, App., 229 S.W. 
2d 703. 

(2) Formerly evidence as to ac¬ 
cused’s moral character was ad¬ 
missible. 

Mo.—State v. Duvall, 76 S.W.2d 
1097—State v. Williams, 71 S.W.2d 
732, 335 Mo, 234—State v. De Shon, 
68 S.W,2d 805, 334 Mo. 862. 

70 C.J. p 827 note 1 (e). 

77. Ky.—^Buchanan v. Common¬ 
wealth, 200 S.W.2d 469, 304 Ky. 225. 

Okl.—^Parker v. State, 263 P.2d 1085, 
96 Okl.Cr. 323—Chatham v. State, 
84 P.2d 804, 65 Okl.Cr. 240. 

70 C.J. p 828 note 8. 

78. tr.S. —^Iva Ikuko Toguri D’- 
Aqulno V. U. S., C.A.Cal., 192 F. 
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2d 338, certiorari denied 72 S.Ct. 
772, 343 U.S. 935, 96 L.Ed. 1343, 
rehearing denied 72 S.Ct. 1053, 343 
U.S. 958, 96 L.Bd. 1358, rehearing 
denied 73 S.Ct. 786, 345 U.S. 931, 
97 L.Bd. 1361, and rehearing de¬ 
nied, C.A., 203 P.2d 390. 

Competency of impeaching witness 
alXected by time to which knowl¬ 
edge refers see infra § 520. 

Evidence of reputation based on 
transaction involved in proceeding 
see infra § 527. 

Inquiry as to character as eviden¬ 
tiary fact: 

As to accused In criminal case see 
Criminal Law § 677. 

In civil proceedings in general see 
Evidence § 434. 

Remoteness of conviction of crime 
see infra § 507. 

Time to which evidence to sustain 
witness relates see infra S 534. 

79. Ala.—Cooley v. State, 171 So. 
725, 233 Ala. 407. 

Ind.—Walker v. State, 6 Blackf. 1. 

Okl.—Pryor v. State ex rel. Camp, 
38 P.2d 923, 170 Okl. 40. 

Wash.—State v. Thomas, 113 P.2d 
73, 8 Wash.2d 573. 

70 C.J. p 828 note 11. 

80. Ky.—Shell v. Commonwealth, 
53 S.W.2d 624, 245 Ky. 223. 

Pa.—Commonwealth v. Bollinger, 31 
Luz.LegJEteg. 466. 

70 C.J. p 828 note 12. 

81. Mo.—^Baillie v. Hudson, App., 
278 S.W. 1056. 

Pa.—^Miller v. Miller, Com.Pl., 5 
Bucks Co. 239. 

82. Iowa.—State v. Norman, 113 N. 
W. 340, 136 Iowa 483. 

70 C.J. p 828 note 14. 
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regard depends largely on the facts of the particular 
case.83 

According to some cases the propriety of admit¬ 
ting impeaching testimony relating to an earlier 
period is based on the presumption of the continu¬ 
ance of the bad character of the witness subject to 
attack.S^ While the impeaching testimony or evi¬ 
dence should not relate or extend to a time so re¬ 
mote from the trial as not reasonably to throw light 
on the character or reputation of the witness sub¬ 
ject to attack, when he testifies, it is usually rec¬ 
ognized that impeaching evidence as to character or 
reputation of the witness at a time prior to the 
trial is competent if the evidence relates to such a 
recent period as to throw light on the character of 
the witness when he testifies,^® and considerable 
latitude has been recognized in some cases in respect 
of evidence as to an earlier period.S'^ 

There is authority for the view that where a 
witness has to some extent been impeached by 
competent evidence as to character or reputation, 
further impeaching testimony relating to character 
or reputation at a more remote period may be 
given.88 This is true at least where the basic im¬ 
peaching testimony refers to reputation at the time 
the impeached witness testifies and the testimony 
as to the earlier period is connected up with the 
time of testifying and where bad reputation at 
the time of the trial is first shown, it may properly 


WITNESSES § 500 

be brought out that the reputation shown is of long 
standing.90 The view has been expressed, how¬ 
ever, that evidence of bad character at a time prior 
to the trial should be admitted with caution^i and 
that evidence of bad character at a time long before 
the trial should not be admitted until a basis is laid 
by other proof to show that character is bad at the 
time of trial but there is authority for the view 
that evidence of present bad character is not neces¬ 
sarily a condition precedent to the admission of 
testimony to show bad character at an earlier time.^^ 

The fact that the impeaching testimony refers to 
a time prior to the time when the witness whom it 
is sought to impeach testifies affects the weight of 
the evidence,^^ and evidence of recent reputation 
near the time of the trial is ordinarily entitled to 
greater weight than should be accorded evidence of 
reputation at a more remote period.®^ 

The inquiry as to the character of a witness prop¬ 
erly extends to the time when he testifies®® and 
also to a time prior to the trial.®*^ Usually, the in¬ 
quiry need not be confined to the time of the occur¬ 
rence as to which the witness testifies,®® to a time 
prior to the time the controversy arose,®® or, in the 
case of a witness whose deposition is read, to the 
time of the taking of such deposition.^ The view 
has been taken that it is improper to confine the 
inquiry to a time prior to the commencement of the 
action or proceeding in which the witness testi- 


83. Iowa.—McGuire v. Kenefick, 82 
KW, 486, 111 Iowa 147. 

84. N.T.—Sleeper v. Van Middle- 
worth, 4 Ben. 431. 

70 C.J. p 829 note 16. 

85. Ky.—Black Mountain Corpora¬ 
tion V. Cobb, 86 S.W.2d 662, 260 
Ky. 662. 

70 C.J. P 829 note 17. 

Time too remote 

(1) Eight or ten years. 

Ky.—^Harlan v. Commonwealth, 68 S. 
W,2d 443, 263 Ky. 1. 

(2) Other periods held too remote 
see 70 C.J. p 829 note 17 [b]. 

86. Ind.—Pape v. Wright, 19 N.E. 
459, 116 Ind. 5. 

70 C.J. p 829 note 18. 

87. Wash.—State v. Thomas, 113 P. 
2d 73, 8 Wash.2d 678. 

70 C.J. p 829 note 19. 

Time not too remote 

(1) Testimony that forty-three 
year old witness was In reform 
school when eight or nine years old 
is admissible to affect credibility. 
]|i£o.—Jackson v. City of Malden, App., 

72 S.W.2d 860. 

(2) Where testimony at first trial 
of witness, absent from state, is read 


at second trial, admitting certified 
record of conviction of felony occur¬ 
ring fourteen months after witness 
originally testified, but four months 
previous to time when testimony was 
read, was not error, 

Neb.—^Wlegand v. Lincoln Traction 
Co., 244 N.W. 298, 123 Neb. 766. 

(3) Other periods held not too re¬ 
mote see 70 O.J. P 829 note 19 [a], j 

8a N.T.—People v. Abbot, 19 Wend. 
192. 

70 C.J. p 839 note 20. 

89 . Ky.—Fletcher v. Commonwealth, 
39 S.W.2d 972, 239 Ky. 506. 

70 C.J. p 829 note 21. 

90. Mo.—State v. Miller, 66 S,W. 
907, 166 Mo. 76. 

70 C.J. p 829 note 22. 

91. Ky.—Clair v. Commonwealth, 
102 S.W.2d 867, 267 Ky. 363. 

70 C.J. p 829 note 23. 

92. Ky.—Clair v. Commonwealth, 
supra. 

70 C.J. p 829 note 24. 

93. N.T.—^Kathbuji v. Ross, 46 Barb. 
127. 

70 C.J. p 829 note 26, 
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94, Ark.—Snow v. Grace, 29 Ark. 
131. 

70 C.J. p 829 note 26—22 C.J. p 480 
note 89. 

95. Iowa.—^McGuire v. Kenefick, 82 
N.W. 485, 111 Iowa 147. 

N.C.—State v. Lanier, 79 N.C. 622. 

90. Ky.—Jones v. Commonwealth, 62 
S.W.2d 66, 260 Ky. 217. 

70 C.J. p 830 note 28. 

97. Ky.—Jones v. Commonwealth, 
supra. 

70 C.J. p 830 note 29. 

All time prior to time of testifying 

Ala.—Dodd v. State, 27 So.2d 269, 32 
Ala.App. 604. 

70 C.J. p 880 note 29 [b]. 

9a Ala.—^Adams v. State, 81 So.2d 
99, S3 Ala.App. 136, certiorari de¬ 
nied 31 So.2d 105, 249 Ala. 294. 

Iowa.—State v. Teager, 269 N.W. 848, 
222 Iowa 391. 

70 C.J. p 830 note 30—22 C.J. p 480 
note 88. 

99. Vt.—Sterling v. Sterling, 41 Vt. 
80. 

70 C.J. P 830 note 31. 

1. N.T.—^Dollner v. Llntz, 9 Daly 
17, affirmed 84 N.T. 669. 

70 C.J. p 830 note 82, 
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fies.2 There is, however, authority for the view 
that impeaching testimony based on opinions ex¬ 
pressed post litem motam is not admissible.^ 

The rules herein stated should be read in con¬ 
nection with those relating to the place to which 
the inquiry may relate, as discussed infra § SOI. 

Discretion of trial court. Subject to the fore¬ 
going general rules, the time as to which the im¬ 
peaching evidence should relate rests largely in the 
discretion of the trial court, whose action will not 
be controlled where no abuse of discretion is 
shown,^ and it is the duty of the trial court to ex¬ 
ercise its discretion in this regard.® This discre¬ 
tion must, however, be soundly exercised on the 
facts and circumstances of the particular case.® 

b. Accnsed as Witness in Oiiminal Prosecution 

The Impeaching evidence as to the character or repu¬ 
tation of an accused usually relates to the time when he 
testlflesy or to a reasonable period before the trial, and 
need not be confined to the time of the commission of the 
alleged offense. 

In accordance with the general rule, the inquiry 
as to the character or reputation of accused where 
it is sought to impeach him as a witness relates to 
such character or reputation at the time of testi- 
fying.7 The inquiry shotild not extend to a period 
so remote from the time of testifying as not to throw 
some light on the character of accused at that time,® 
at least in the absence of any showing of a contin¬ 


uance in, or habit of, evil doing,® and it has broadly 
been stated that it is proper to confine the impeach¬ 
ing testimony approximately to the time when ac¬ 
cused offers himself as a witness.^® The impeach¬ 
ing evidence may, however, according to the view 
taken in most jurisdictions, properly refer to the 
time when accused testifies^^ and, according to some 
cases, to a reasonable period before the trial,!® pro¬ 
vided it is shown that such character or reputation 
is practically continuous.!® 

It is usually held or recognized that the impeach¬ 
ing testimony need not be confined to the time of 
the commission of the alleged offense,!^ or to a 
time prior to such commission,!® or prior to the dis¬ 
covery of the offense.!® There is authority, how¬ 
ever, for the view that the inquiry concerning the 
general reputation of accused who testifies should 
be confined to a date not later than the commis¬ 
sion of the alleged offense, or at least not later than 
the period when the arrest was made.!^ The pro¬ 
priety of permitting impeaching evidence which is 
limited to a period prior to the alleged offense has 
been recognized.!® Where it appears that the bad 
reputation grew out of the commission of the 
offense for which accused is on trial, it may not be 
introduced for any purpose.!® There is authority 
for the view that where the impeaching witness is 
familiar with the reputation of accused at the time 
of the trial, the testimony of the impeaching wit¬ 
ness may cover a long period of years prior to the 


2 . N.H.—state v, Howard, 9 N.H. 
485. 

Pa.—Smith V. Hlne, 86 A. 222, 179 
Pa. 203. 

3. N.J.—Reid V. Reid, 17 N.J.Bqi. 

101 . 

4. U.S.—Corpus Juris cited lu Gage 
r. U. S., C.C.A.Cal., 167 F.2d 122. 
126. 

Wash.—State v. Thomas, 113 P.2d 73, 
8 Wash.2d 673. 

70 C.J. P 830 note 86—22 C.J. p 480 
note 92. 

Disoretion not abused 

(1) Exclusion of evidence that 
thirteen year old prosecuting witness 
had a bad reputation for truth two 
years and two months prior to time 
of trial was not an abuse of discre¬ 
tion. 

Wash.—State v. Thomas, supra. 

(2) Exclusion of general reputa¬ 
tion of state’s witness in community 
in which he lived previous to his 
marriage some ten years ago was 
not an abuse of discretion. 

Ala.—^Ploumoy v. State, 87 So.2d 
218, 34 AlaApp. 28, certiorari de¬ 
nied 37 So.2d 228, 251 Ala. 285. 
(8) Other Instances in which no 
abuse of discretion was shown see 
70 C.J. p 830 note 36 C&L 


5. Ark.—Holliday v. Cohen, 84 Ark. 
707. 

22 C.J. p 480 note 91. 

e. Ark.—^Lawson v. State, 32 Ark. 

220 . 

Ga.—Watkins v. State, 8 S.B. 876, 82 
Ga. 231, 14 Am.S.R. 166. 

70 C.J. p 830 note 38. 

7. Iowa.—State v. Dlllman, 168 N. 

W. 204, 183 Iowa 1147. 

N.J.—State V. Sprague, 46 A. 788, 
64 N.J.L,aw 419. j 

a Iowa.—State v. Dillman, 168 N.W. 

204, 183 Iowa 1147. 

70 C,J. p 830 note 42. 

9. Tenn.—Cooper v. State, 138 S.W. 
826, 123 Tenn. 37. 

70 C.J. p 830 note 43. 

10. Ky.—Smith v. Commonwealth, 
131 S.W. 499, 140 Ky. 699. 

11. Ky.—^Buchanan v. Common¬ 
wealth, 200 S.W.2d 469, 804 Ky. 
225—^Frith v. Commonwealth, 155 
S.W.2d 851, 288 Ky. 188—Clair v. 
Commonwealth, 102 S.W.2d 367, 267 
Ky. 363—Lamb v. Commonwealth, 
99 S.W.2d 441, 266 Ky. 661. 

70 C.jr. p 830 note 45. 
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la Ky.—^Buchanan v. Common¬ 

wealth, 200 S.W.2d 469, 804 Ky. 226 
—Clair V. Commonwealth, 102 S.W. 
2d 367, 267 Ky. 363. 

70 C.J. p 831 note 46. 

13. Ky.—Shell v. Commonwealth, 53 
S.W.2d 624, 246 Ky. 223. 

14. Ala.—^Pendley v. State* 41 So.2d 
206, 34 AlaApp. 453. 

70 C.J. p 831 note 48. 

15. Cal.—^People v. Bastian, 272 P. 
756, 96 C.A 249. 

70 C.J. p 831 note 49. 

16. Ky.—Clair v. Commonwealth, 
102 S.W.2d 367, 267 Ky. 363— 
Combs V. Commonwealth, 169 S.W. 
879, 160 Ky. 386. 

17. Utah.—State v. Marks, 61 P. 
1089, 16 Utah 204. 

18. Ala.—^McConnell v. State, 69 So. 
333, 13 Ala. 79. 

70 C.J. p 831 note 62. 

19. Ky.—^Frith v. Commonwealth, 
166 S.W.2d 851, 288 Ky. 188—Gab¬ 
bard V. Commonweal^ 167 S.W. 
942, 169 Ky. 624—Smith v. Com¬ 
monwealth, 131 S.W. 499, 140 Ky. 
699. 
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trial, during which he has known the reputation 
of accused without change.^® 

Discretion of court. The question as to what pe¬ 
riod the impeaching testimony should refer is large¬ 
ly within the discretion of the trial court.^l 

§ 501. Place to Which Inquiry Relates 

Proof of reputation of a witness should be confined 
to the place, community, or neighborhood where he lives 
at the time, or where he has lived at some recent time, 
although whether or not the character or reputation of 
a witness at a place other than his residence at the time 
of the trial may be shown Is a matter resting largely In 
the discretion of the trial court. 

In order to determine the reputation of a wit¬ 
ness, a locale for the reputation should be desig- 
nated.22 Subject to the limitations hereinafter stat¬ 
ed, as a general rule proof of the reputation of a 
witness should be confined to the place, commumty, 
or neighborhood where he lives at the time,^^ or is 
generally known,or where he has lived^^ at some 
recent time.^s Reputation in a community in which 
he has not lived for several years prior to the trial 
ordinarily cannot be shown.27 Hence, proof of 
reputation in a place where witness never lived,^^ 
or which he visited for only a short time,^^ usually 
is not admissible. Likewise, it has been held that 


reputation caimot be shown where it is confined to 
the vicinity of the witness* place of business, 
or is confined to members of a restricted group of 
persons.®! 

In respect of the place in which the reputation 
of the witness may be shown, the rule is, however, 
necessarily somewhat flexible and the admissibility 
of the evidence must depend on the particular cir¬ 
cumstances;®® and, where a person of mature years 
has acquired in the community of his residence a 
bad reputation for veracity, a way of escape there¬ 
from should not be opened too easily.®® There is 
not any arbitrary rule fixing the limits as to 
cality within which the inquiry must be confined.® 
According to some cases, for purposes of impeach¬ 
ment, the inquiry is not necessarily confined to the 
domicile or residence of the witness whom it is 
sought to impeach.®® It may extend to any com¬ 
munity or society in which he has a well-known or 
established reputation,®® as, for example, where the 
witness carries on business,®*^ or may include the 
place where the witness has his residence, either 
temporary or permanent, and exhibits his con¬ 
duct.®® 

The propriety of showing the reputation of a 
witness in a community in which he had not lived 


20. Mo.—State V. Miller, 66 S.W. 
907, 156 Mo. 76. 

21. Mo.—State v. Scott, 68 S.W,2d 
275, 332 Mo. 266. 

22. U.S.—^Iva Ikuko Togurl D’Aqui¬ 
no V. U. S., C.A.Cal., 192 F.2d 338. 
certiorari denied 72 S.Ct. 772, 843 
XT.S. 935, 96 L..Bd. 1343, rehearing 
denied 72 S.Ct 1053, 343 U.S. 968, 
96 Li.Ed. 1858, rehearing denied 73 
S.Ct 786, 845 U.S. 931, 97 L.Bd. 
1861, and rehearing denied, C.A., 
203 F.2d 390. 


23. Cal.—Cosier v. Norwood, 218 P. 

2d 800, 97 C.A.2d 665. 

Iowa.— Halligan v. Lone Tree Farm¬ 
ers Exchange, 300 N.W. 651, 230 

Iowa 1277. ^ ™ K 

Pa.—Miller v. Miller, Com.Pl., 6 
Bucks Co. 239. 

Commonwealth v. Bollinger, 31 
Luz.Leg.Keg. 466. 

g.C.—State V. Gilbert 13 S.B.2d 461, 
196 S.C. 306. 

Va.—Bradley v. Commonwealth, 86 S. 

B.2d 828, 196 Va. 1126. 

70 C.J. P 831 note 66—22 C.J. P 480 
note 98. 

Aoonsea la oitailnal pro»«oa«<m 
Ala.—^Pendley v. State, 41 So.2a 206, 
84 Ala.App. 453. 

Wash.—State v. Ternan, 203 P.2d 842, 
32 Wash.2d 584. 

70 C.J. p 831 note 66 [a]. 


24. Cal.—Cosier v. Norwood, 218 P. 
2d 800, 97 C.A.2d 666. 


25. Ga.—^Andrews v. State, 26 S.B.2d 
263, 196 Ga. 84, certiorari denied 
64 S.Ct 87, 320 U.S. 780, 88 L.Bd. 

468. . « 

Miss.—Lee v. State, 174 So. 85, 179 
Miss. 122. 

S.C.—State V. Gilbert, 13 S.B.2d 461, 
196 S.C. 306. 

Utah.—State v. Olson, 111 P.2d 548, 
100 Utah 174. 

70 C.J. p 831 note 67. | 

26. Miss.—^Mississippi Power & 
Light Co, V, Tripp, 183 So. 614, 183 
Miss. 225. 

70 C.J. p 831 note 68. 

Keld recent time 

Testimony concerning a witness* 
reputation for truth and veracity in 
a community where witness had 
lived three years previously was ad¬ 
missible, - . « 

Miss,—^Mississippi Power & Light Co. 
V, Tripp, supra. 

27. Iowa.— State v. Potts, 43 N.W. 
634, 78 Iowa 656, 6 L.R.A. 814. 

70 C.J. P 831 note 69. 

28 Ky.—Combs v. Commonwealth, 
*29 S.W. 734, 97 Ky. 24, 16 Ky.L. 
699 

Tex.— Ramsey v. State, Cr., 65 S.W. 
187. 

70 C.J. P 832 note 60, 

28. Mo,— Waddingham v. Hulett, 6 
S.W. 27, 92 Mo. 528. 

70 C.J. P 832 note 61. 

30. Cal.—Cosier v. Norwood, 218 P. 
2d 800, 97 CJL2d 666. 
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31, Cal.—^People v. Markham, 30 P. 
620, 64 C. 157. 

Cosier V. Norwood, 218 P.2d 800, 
97 CA..2d 666. 

Establishment where one works 
Bvidence that witness knew de¬ 
fendant's reputation for truth among 
the people who knew defendant at a 
cafeteria where he had worked was 
an insufficient foundation for ad¬ 
mission of answer to question as to 
defendant’s reputation for truth. 

Cal.—Cosier v. Norwood, supra. 

32. Tex.—^Brown v. Perez, 34 S.W. 
726, 89 Tex. 282, 289. 

70 C.J. P 832 note 62. 

38. Iowa.—^In re Brown’s Will, 120 
N.W. 667, 143 Iowa 649. 

70 C.J. P 832 note 63. 

34. Mich.—People v. Lyons, 16 N.W. 
380, 61 Mich. 215. 

70 C.J. p 832 note 64. 

35. Mich.— Hubert v. Joslin, 280 N. 
W. 780, 286 Mich. 337. 

70 C.J. p 832 note 65. 

36. Ala.— Richard P. Baer & Co. v. 
Mobile Cooperage & Box Mfg. Co., 
49 So. 92, 169 Al€L 491. 

Marasso v. State, 93 So. 226, 18 
Ala.App. 488. 

37. Mich.—Hubert v. Joslin, 280 N. 
W. 780, 285 Mich. 337. 

70 C.J. P 832 note 67. 

38 . Okl.—Potter v. Bond, 224 P. 537, 
98 Okl. 135. 
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for several years prior to the trial has been recog- 
nized where in the meantime he has not remained 
in any one place long enough to become known and 
acquire a reputation,or where there is some evi¬ 
dence as to the reputation of the witness where he 
resides at the time of the trial.‘^0 Where a wit¬ 
ness has recently changed his domicile or place 
of residence, evidence as to his reputation for truth 
and veracity at his previous places of residence is 
admissible within reasonable limits as to time,^^ 
either in connection with similar testimony as to 
his reputation in the place to which he has re¬ 
moved,or without such testimony where he has 
not acquired a reputation in the latter place,as, 
for example, where the witness removed to a cen¬ 
ter of large population.'*^ 

In some cases a rather liberal view in respect of 
time has been taken in permitting proof of bad 
reputation in a community from which the witness 
subject to impeachment has removed,^^ at least 
where testimony tending to prove bad character or 
reputation at the time of trial and at the place where 
the impeached witness then resides has been giv¬ 
en.'*® While there is authority for the view that 
evidence of present bad character is not necessarily 
a condition precedent to the admission of testimony 
to show bad character at an earlier time in a dif¬ 
ferent neighborhood,*^ according to some cases, 
where the witness whom it is sought to impeach 
has had a permanent and long-established residence 
in a community, evidence of bad reputation else¬ 
where at a time long anterior to the present should 
not be admitted until there is some proof that his 
reputation is now bad.*® It has been held that one 
may establish a bad reputation in a community in 
the course of a very short period of time by repre¬ 
hensible, lawless, and general bad conduct,*® the 
time necessary to acquire a bad reputation ordi¬ 


narily not being as long as that necessary to es¬ 
tablish a good character in a community.^® If a 
witness has acquired a bad reputation in a place 
where he has resided, such reputation may be shown, 
although the witness resided there but a short 
time.Si 

There is authority for the view that an impeach¬ 
ing witness may not testify as to the present char¬ 
acter at a certain place of a witness whom it is 
sought to impeach, where it appears that the last 
mentioned witness has not resided at such place 
for several years and that the impeaching witness 
has no knowledge of the witness whom it is sought 
to impeach during such years.52 Remoteness of 
place affects the weight of impeaching testimony.^® 

Discretion of trial court Subject to the forego¬ 
ing rules, whether or not the character or reputa¬ 
tion of a witness at a place other than his residence 
at the time of the trial may be shown is a matter 
resting largely in the discretion of the trial court, 
whose action will not be disturbed unless such dis¬ 
cretion has been abused,®* and it is the duty of the 
trial court to exercise its discretion in tliis re¬ 
gard.®® 

§ 502. Inquiry as to Particular Acts, Facts, 
or Traits of Character 

l-mpcachment must oenerally be confined to an attack 
on the general character or reputation of the witness and 
his reputation for truth and veracity, and cannot be di¬ 
rected to any particular trait of character, or particular 
facts, or particular wrongful or immoral acts. 

Where it is permissible to impeach a witness on 
the ground that his general moral character is bad, 
as discussed supra § 498, the impeachment must 
ordinarily be confined to an attack on the general 
character or reputation of the witness,®® or to an 


39. Iowa.— Douglass v. Ague, 99 N. i 

W. 550, 126 Iowa 67. | 

70 C.J. P 832 note 69. 

40. Ind.—Lake Lighting Co. v. Lew¬ 
is, 64 N.E. 86, 29 Ind.App. 164. 

41. Ind.—^Pape v. Wright, 19 N.B. 
469, 116 Ind. 602. 

70 C.J. p 832 note 71—22 C.J. p 481 
note 96. 

42. Ind.—Hauk v. State, 46 N.B. 127, 
47 N.E. 466, 148 Ind. 238. 

70 C.J. p 833 note 72. 

Testimony to impeach character 
of a witness may he more remote if 
the witness has no settled place of 
abode or has changed his domicile or 
where the testimony with reference 
to the earlier period is connected by 
other testimony, with the time of 
triaL 


Wash,—State v. Thomas, 113 P.2d 
73, 8 Wash.2d 678. 

43. Kan.—Coates v. Sulau, 26 P. 720, 
46 Kan. 341. 

70 C.J. p 833 note 73. 

44. Iowa.—^In re Brown’s Will, 120 
N.W. 667, 143 Iowa 649, 668. 

70 C.J. p 833 note 74. 

46. Ill.—^Kennedy v. Modem Wood¬ 
men of America, 90 N.E. 1084, 243 
Ill. 660, 28 L.R.A.,3Sr.S., 181 . 

70 C.J. p 833 note 75. 

46. Ky.—^Fletcher v. Commonwealth, 
39 S.W.2d 972, 239 Ky. 606. 

70 C.J. p 833 note 76. 

47. N.T.—Rathbun v. Ross, 46 Barb. 
127. 

48. Ky.—^Fletcher v. Commonwealth, 
39 S.W.2d 972, 239 Ky. 606. 
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49 . Ala.—^Marasso v. State, 93 So. 

226, 18 Ala.App. 488. 

60. Ala.—Marasso v. State, supra. 

51. Mo.—State v. Cushenberry, 66 S. 
W. 737, 167 Mo. 168. 

70 C.J. p 834 note 81. 

52. Ind.—Sage v. State, 26 N.B. 667, 
127 Ind. 16. 

70 C.J. p 834 note 82. 

53. Ark.—Snow v. Grace, 29 Ark. 
131. 

64. Iowa.—^In re Brown’s Will, 120 
N.W. 667, 143 Iowa 649. 

70 C.J. p 834 note 84. 

66 . Ark.—^Holliday v. Cohen, f 4 Vrk. 
707. 

56. Ala.—^Flournoy v. State, 87 So.2d 
218, 34 Ala.App. 23, certiorari de- 
I nled 37 So.2d 223, 251 Ala. 285. 
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attack on his general character or reputation and 
on his character or reputation for truth and veraci¬ 
ty ;67 and, as further discussed supra § 498, in 
some jurisdictions the impeachment is confined to 
an attack on the reputation or character of the 
witness for truth and veracity. It has been broadly 
stated that the credibility of a witness may be im¬ 
peached by evidence generally tending to show that 
the witness is unworthy of belief.®* 

The effect of particular matters on the credibility 
of witnesses is discussed, in connection with a dis¬ 
cussion of the general considerations as to credibility 
and impeachment, supra §§ 461-470. 


Pariictdar traits of character. In accordance with 
the above rule, the attack usually may not be di¬ 
rected to any particular trait or constituent of ^ar- 
acter,®* except a lack of veracity, as discussed infra 
§ 512, although in some cases a somewhat broader 
rule appears to have been recognized in permitting 
inquiry as to particular traits.®® 

Specific facts or miscondwt. So, also, in ac¬ 
cordance ivith the rule stated firrt above, a witness, 
even including accused in a criminal prosecution, 
ma y not be impeached by showing particular fa.cts 
or that he has committed particular wrongful or im¬ 
moral acts,6i although the rule is usually subject 


Ga.—^Mimbs v. State* 6 S.B.2d 770, 
189 Ga. 189. ^ 

Sikes V. State, 47 S.£i.2d 677, 76 
Ga.App. 888. 

Ill.—Raucci V, Connelly, 91 N.E.2d 
736. 340 IlLApp. 280. 

Iowa.—State v. Alberts, 48 N.W.2d 
703, 241 Iowa 1000—Halllgan v. 
Lone Tree Farmers Exchange, 300 
NW 561, 230 Iowa 1277—State v. 
Ferguson, 270 N.W. 874, 222 Iowa 

Mass.—^Davidson v. Massachusetts 
Cas. Ins. Co., 89 N.B.2d 201, 325 
Mass. 116. 

.In re Davidson, 186 P.2d 354, 

64 Nev. 614, 

_State v. Cureton, 3 S.E.2d 343, 

216 N.C. 778—State v. Smoak, 195 
S.B. 72, 213 N.a 79. 

Okl.—Calloway v. State, 64 P.2d 936, 
60 Okl.Cr. 293. 

g.C.—State V. Gibert, 13 S.B.2d 451, 
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•p^x.-^Dempsey v. State, 266 S.W.2d 
875, 159 Tex.Cr. 602. 

Wash.—State v. Thomas, 113 P.2d 
73, 8 Wash.2d 673—State v. Pier¬ 
son, 27 P.2d 1068, 176 Wash. 650. 

70 C.J. P 884 note 88. 

57. Ky._Hall V. Commonwealth, 182 

's.W.2d 890, 298 Ky. 299— Sessmer 

V. Commonwealth, 116 S.W.2d 337, 
273 Ky. 40. 

70 C.J. P 834 note 89. 

58. N.D.—State v. Hanson, 78 N.W. 
2d 186. 

59. Iowa.—State v. Ferguson, 270 N. 

W. 874, 222 Iowa 1148. 

jCy.—Osborne v. Helton, 155 S.W.2d 
218, 287 Ky. 730. 

70 C.J. P 834 note 91. 

80. N.H.—Quimby v. Blackey, 63 N. 
H. 77. 

70 C.J. P 835 note 93. 
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Tex., 219 F.2d 165. 

Ala.—Stephens v. State, 40 So.2d 90 
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84 Ala.App. 28, certiorari denied 
37 So.2d 228, 251 Ala. 286. 

Ariz.—State v. Polan, 278 P.2d 43-, 
78 Ariz. 263—State v. Chitwood 
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221 Ark. 162. 

Cal.—^Bellman v. San Francisco High 
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2d 392—Clark v. Bradley, 236 P. 
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100 C.A.2d 678—^People v. Geibel, 
208 P.2d 743, 93 C.A.2d 147—^Peo¬ 
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886 111.479. 
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2d 365, 221 Ind, 688, 164 A.L.B. 
115. 
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703, 241 Iowa 1000—^Halligan v. 
Lone Tree Farmers Exchange, 300 
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28—Fry v. Commonwealth, 82 S. 
W.2d 431, 259 Ky. 337. 


Mass.—^Davidson v. Massachusetts 
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Mass. 115. 

Mo.—State v. Pyle, 123 S.W.2d 166, 
343 Mo. 876—State v. Perkins, 116 
SW2d 80, 342 Mo. 660—State v. 
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234. 
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son, App., 144 S.W.2d 199. 

—^In re Davidson, 186 P.2d 364, 

64 Nev. 614. 

N.J.—Ippolito V. Turp, 19 A.2d 782, 
126 N.J.Law 403. 

N.M.—State v. Perkins, 163 P. 268, 

21 N.M. 135. 

ig-.Y. —^People V. Nuzzo, 62 N.B.2d 47, 
294 N.T. 227. 

N'.C.—State v. Bowman, 61 S.B.2S 
107, 232 N.C. 874—State v. King, 
30 S.B.2d 230, 224 N.C. 329—State 
V. Shinn, 182 S.B. 721, 209 N.C. 22. 
Okl.—Calloway v. State, 64 P.2d 935, 
60 OkLCr. 293. 

Pa. — Commonwealth v. Petrillo, 19 
A.2d 288, 341 Pa. 209. 

Commonwealth v. Smith, 111 A. 
2d 151, 177 Pa.Super. 403— Com¬ 
monwealth V. Clark, 187 A. 237, 
123 Pa.Super. 277— Berliner v. 
Schoenberg, 178 A. 330, 117 Pa.Su¬ 
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Tex.—^Robinson v. Lovell, Civ.App., 
238 S.W.2d 294, refused no revers¬ 
ible error—^Texaa Osage Co-op. 
Royalty Pool v. Cruze, Civ.App., 
191 S.W.2d 47—Franzetti v. Fran- 
zetti. Civ.App., 174 S.W.2d 65— 
Garza v. Garza, Civ.App., 109 S.W. 
2d 1079, error dismissed. 

Rodriq.uez v. State, 272 S.W.2d 
366, 160 Tex.Cr. 463—^Dempsey v. 
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602 —Mitchell v. State, 239 S.W.2d 
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to an exception in the case of a conviction of mme, 
as discussed infra § 507. However, where evidence 
of certain specific acts or misconduct are in the 
record, they may properly be considered by the jury 
as bearing on the credibility of the witness.6a 

Distinction between independent evidence af^ 
cross-examination. While in some jurisdictions fte 
rule forbidding impeachment by showmg particular 
wrongful or immoral acts applies even on the cross- 
examination of a witness for the purpose of im¬ 
peaching him, as discussed infra § 515, m ofter 
jurisdictions a distinction in respect of impeaching 
a witness by showing particular immoral acts is 
between the introduction of independeirt evi¬ 
dence or testimony for the purpose of impeachment 
and the cross-examination of a witness for the pur¬ 
pose of impeaching him;®* and the right to im- 
peach by cross-examination may be exercised in a 
more extended rai^e than is permitted in the case 
of direct impeachment*® 

Relevance and remoteness. In any event the fact 
which it is sought to show for purposes of im¬ 
peachment must have such bearing on the character 
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of the witness as to affect his credibility,®® and must 
not be too remote.®® 

In equity it seems that on special application to the 
court the inquiry may be extended to particular facts 
not in issue.®*^ 

I 503 . -Accusation, Arrest, or Indict¬ 

ment for Crime 

It Is not ordinarily permissible for a party to brino out 
the fart that a witness has been charged w^, accused 
oUr or arrested or indicted for, a crime of which he is not 
shown to have been convicted. 

Except as it may sometimes be proper to inquire 

into such matters on cross-examination for pur¬ 
poses of impeachment, as discussed infra § 515, an<l 
except where the witness was accused of the par¬ 
ticular crime for which defendant is being tried, 
and except in so far as the matter may be relevant 
on some other issue,®* it is a general rule, smd to 
be based on the presumption of innocence, that it 
is not permissible for a party, for the purpose of 
affecting the credibility of a witness, to bnng out 
the fact that the witness has been charged with, 
or accused of a crime of which he has not been 


Wash.—^Blllington v. Schaal, 2B9 P. 

2d 634, 42 Wasli.2d 378—State v. 
Emmanuel, 253 P.2d 386. 42 Wash. 
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70 C.J. P 836 note 94. 
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70 C.J. p 837 note 1. 
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842 Mo. 560. 
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son, App., 144 S.W.2d 199. 
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64. N.C.—State v. Killian, 92 S.E. 

499, 173 N.C. 792. 

70 C.J. P 837 note 97. 

05 . iQ-.y._^People v, Richardson, 118 

N.B. 614, 222 N.T. 103. 

70 C.J. P 837 note 2. 

66 . DlscxetioxL 

Trial courts have wide discretion 
In admission of testimony, in deter¬ 
mining whether proof of moral de- 
linauencies is or is not too remote. 

_^Malone v. State, 152 S.W.2d 

1019, 202 Ark. 796. 

Twenty-five years 

On record presented, on plaintifirs 
appeal from adverse judgment in suit 
to recover for defendant’s diversion 


of natural flow of surface water and 
to have defendant enjoined to remove 
dike allegedly diverting water from 
its natural flow to plaintiffs land, it 
would have to be said that trial court 
had erred in ordering plaintiffs wit¬ 
ness to state what he had done more 
than twenty-five years ago. 
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Vardlanos, C.C.A.W.Va, 169 F.2d 
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Ala App. 573. 
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191 Ga. 686—^Metropolitan lilfe Ins. 
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—Whitley v. State, 3 S.B.2d 688, 
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Waters v. State, 61 S.B.2d 794, 

82 GaApp. 608. 

Ky.—Grigsby v. Commonwealth, 187 
S.W.2d 269, 299 Ky. 721, 159 A.L.R. 
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Mo.—S tate V. Tork, 142 S.W.2d 91— 
State V. Spinks, 125 S.W.2d 60, 344 
Mo. 106. 
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Co., App., 165 S.W.2d 271. 
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V. Lobb, 67 P.2d 1006, 1007, 41 N. 
M. 298. 

N.T.—Landt v. Klingsway Equipment 
Leasing Corp., 169 N.T.S.2d 453. 
Okl.—^Powell V. State, 203 P.2d 892, 
88 Okl.Cr, 404—Storer v. State, 180 
P.2d 202, 84 OkICr. 176. 

Tex.—General Ins. Corp. v. Btondy, 
Civ.App., 267 S.W.2d 622, refused 
no reversible error. 

yt._Paul V. Prown, 189 A. 144, 108 

Vt. 458, 109 A.L.R. 1085. 

Wash.—State v. Robbins, 224 P.2d 
1076, 37 Wash.2d 492—State v. 
Goodwin, 186 P.2d 935, 29 Wash.2d 

276_^Lundberg v. Baumgartner, 

106 P.2d 666, 5 Wash.2d 619—War¬ 
ren V. Hynes, 102 P.2d 691, 4 Wash. 
2d 128. 

70 C.J. p 838 note 7. 

Ohargro in juvenile oourb 

Independently of statute providing* 
that disposition of a child, or any 
evidence given in juvenile court, 
when child is brought before juvenile 
court charged with being delinquent, 
dependent, or neglected, shall not be 
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found guilty, or arrested^s or indicted^S for a 
crime of which he is not shown to have been convict¬ 
ed, or that a warrant has been issued for his arrest, 
or information filed against him,75 or that he has 
been tried or prosecuted therefore® This is so 
even though the crime involves moral turpitude.*^*^ 

In Kansas, it has been held proper to show that 
the witness is or has been under indictment,or 
has been arrested.'^® 

In Louisiana, under a statute so providing, while 
evidence of conviction of a crime is admissible for 
impeachment purposes, evidence of arrest, indict¬ 
ment, or prosecution is not admissible.®® However, 
it was formerly held that it was proper to show that 


the witness had been or was under indictment, 
or had been accused®^ or legally charged®® or ar¬ 
rested.®^ 

In Texas, under a statute to that effect enacted 
in 1951, the fact that a defendant or witness in a 
criminal case has been charged by indictment, in¬ 
formation, or complaint with the commission of 
offense against a criminal law is not admissible in 
evidence in a criminal case for the purpose of im¬ 
peachment of the person as a witness, unless a con¬ 
viction for the offense has resulted.®® However, it 
was formerly regarded as proper to show that the 
witness had been, or was, under indictment®® or 
had been accused or legally charged with crime,®'^ 


admissible in evidence against child 
in any proceeding in any other court, 
evidence of a charge made in a ju¬ 
venile court not followed by any ad¬ 
judication thereon would not be rele¬ 
vant to discredit testimony of ac¬ 
cused in a subsequent criminal prose¬ 
cution. 

Ind.—^Woodley v. State, 86 3Sr.B.2d 
529, 227 Ind. 407. 

72- U.S.—Michelson v. U. S., N.T., 
69 S.Ct 213. 

U. S. V. Katz. I>.C.Pa., 78 F. 
Supp. 435, affirmed C5.A., 173 F.2d 
116. 

(3al.—Stickel v. San Diego Elec. Ry. 

Co., 195 P.2d 416, 32 C.2d 157. 
D.C.—Beasley v. U. S., 218 P.2d 366, 
94 U.S.APP.D.C. 406, certiorari de¬ 
nied 75 S.Ct 584, 349 U.S. 907, 99 
Ij.Ed. 1243—Sanford v. XJ. S., 98 F. 
2d 325, 69 App.D.C. 44. 

Ga.—^Bryant v. State, 18 S.E.2d 820, 
191 Ga. 686—Whitley v. State, 3 S. 
E.2d 588, 188 Ga 177. 

Ill.—Raucci V. Connelly, 91 N.B,2d 
735, 340 I11.APP. 280. 

Iowa—^Maland v. Tesdall, 6 N.W.2d 
327, 232 Iowa 959. 

Ky.—Dix V, Gross, 111 S.W.2d 673, 
271 Ky. 231. 

Mass.—Commonwealth v. Bishop, 61 
N.E.2d 369, 296 Mass. 459. 

Mo.—Smith V. Fine, 175 S.W.2d 761, 
351 Mo. 1179. 

N.j.—state V. Landeros, 118 A.2d 521, 
20 NT.J. 69. 

_Corpus Xaxis quoted in State 

V. LiObb, 67 P.2d 1006, 1007, 41 N. 
M. 298. 

Okl.—Greene v. Humphrey, 274 P.2d 
635. 

Pa.—Commonwealth v. Bepyneck, 124 
A.2d 693, 181 PaSuper. 630—Com¬ 
monwealth V. Soccl, 110 A.2d 862, 
177 PaSuper. 426—Commonwealth 
V. Waychoir, 110 A.2d 780, 177 Pa 
Super. 182. 

Yt. —Fitch V. Bemis, 177 A. 193, 107 
Vt 166—State v. Coolidge, 171 A. 
244, 106 Vt 183. 

70 C.J. p 838 note 8. 

CLtatioxi. issued to motorist at scene 
of accident was inadmissible to im¬ 


peach credibility of motorist In civil 
proceeding for damages arising out 
of the accident. 

Wash.—Billington v. Schaal, 269 P. 
2d 634, 42 Wash.2d 878. 

73. U.S.—Pearson v. IT. S., GA. 
Tenn.. 192 F.2d 681. 

D.C.—^Thomas v. U. S., 121 P.2d 905, 
74 App.D.C. 167—Sanford v. U. S., 
98 F.2d 326. 69 App.D.C. 44. 

Ga.—Whitley v. State, 3 S.B.2d 688, 
188 Ga 177. 

Davis V, State, 5 S.E.2d 89, 60 
GaApp. 772, followed in Bailey v. 
State, 6 S.B.2d 91, 60 GaApp. 775. 
Miss.—^Mars v. Hendon, 171 So, 880, 
178 Miss, 167, suggestion of error 
overruled 173 So. 286, 178 Miss. 
157. 

Mo.—Fries ▼. Berberlch, App., 177 S. 
W.2d 640. 

1T.M.—Corpus Juris quoted in State 
V. Lobb, 67 P.2d 1006, 1007, 41 N.M. 
298. 

Ohio.—Schaeffer v. Davis, App., 83 N. 
E.2d 651. 

Andrews v. State, 33 Ohio Cir.Ct. 
564. 

Pa.—Commonwealth v. Soccl, 110 A. 
2d 862, 177 PaSuper. 426—Com- 
monwe^th v. Waychoffi 110 A.2d 
780, 177 PaSuper. 182. 

70 C.J. p 838 note 9. 

74. Ala—^Brewer v. State, 74 So. 
764,16 AlaApp. 681. 

_Corpus Juris quoted in State 

V. Lobb, 67 P.2d 1006, 1007, 41 N. 
M. 298. 

70 C.J. p 839 note 10. 

75. Cal.—People v. Hoffman, 232 P. 
974, 196 C. 295. 

—Corpus Juris quoted iu State 
V. Lobb, 67 P.2d 1006, 1007, 41 N. 
M. 298. 

76. Cal.—Long v. Barbieri, 7 P.2d 
1082, 120 C.A 207. 

Ga—Whitley v. State, 3 S.E.2d 588, 
188 Ga 177. 

Waters v. State, 61 S.E.2d 794, 
82 GaApp. 608. 

Ky.—^Bluslnsky v. Commonwealth, 
144 S.W.2d 1038, 284 Ky. 396. 

399 


N.M.—Corpus Juris quoted in State 
V. Lobb, 67 P.2d 1006, 1007, 41 N. 
M. 298. 

77- Ala—Horsley v. State, 96 So. 

987, 19 AlaApp. 263. 

N.M.—Corpus juris quoted in State 
V. Lobb, 67 P.2d 1006, 1007, 41 N. 
M. 298. 

78. Kan.—State v. Bowers, 194 P. 
650, 108 Kan. 161. 

78. Kan.—State v. Bigler, 23 P.2d 
598, 138 Kan. 13. 

70 C. J. p 840 note 17. 

80. La—Jacobs v. Landry, App., 82 
So.2d 481—^Madere v. Tranchina 
I App., 62 So.2d 871. 

8L La—State v. Childers, 115 So. 

802, 165 La 622. 

70 C.J. p 839 note 14. 

82. La—State v. Reed, 24 So. 181, 
50 La Ann. 990. 

83. La—State v. Bankston, 116 So. 
565, 165 La 1082. 

84. La—State v. Tolliver, 113 So. 
222, 163 La 1000. 

70 C.J. p 840 note 17. 

85. Tex.—Tomlinson v. State, Cr., 
289 S.W.2d 267—Dukes v. State, 
277 S.W.2d 710, 161 Tex.Cr. 423— 
Rodriquez v. State, 272 S.W.2d 366, 
160 Tex.Cr. 453—^Dempsey v. State, 
266 S.W.2d 876, 169 Tex.Cr. 602— 
Neill V. State, 258 S.W.2d 828, 168 
Tex.Cr. 661. 

86. Tex.—Stewart v. State, 188 S.W. 
2d 167, 148 Tex.Cr. 480—Stevens v. 
State, 134 S.W.2d 246, 138 Tex.Cr. 
69—Mitchell v. State, 105 S.W.2d 
246, 132 Tex.Cr. 491—^Mathews v. 
State, 98 S,W.2d 819, 131 Tex.Cr. 
389—Williams v. State, 91 S.W.2d 
709, 130 Tex.Cr. 86—^Riggs v. State, 
70 S.W.2d 164, 125 Tex.Cr, 647— 
Allen V. State, 69 S.W.2d 129, 125 
Tex.Cr. 415. 

70 C.J. P 839 note 14. 

87. Tex.—Clements v. State, 169 S. 

W.2d 190, 146 Tex.Cr. 428—Mor¬ 
gan V. State, 189 S.W.2d 795, 189 
Tex.Cr. 245—Chappel v. State, 126 
S.W.2d 984, 136 Tex.Cr. 528—Bell 



§§ 503-504 WITNESSES 

or had been arrested^ ^ and held for the grand 
jury;89 and it made no difference that the prosecu¬ 
tion was dismissed^® or the witness acquitted^^ 

Where an indictment, accusation, or arrest could 
be shown, the offense was required to involve moral 
turpitude,or be a felony^S or one affecting the 
witness’ credibility;®^ and the charge had to be a 
legal charge and not a mere accusation® 5 or rumor 
of accusation.®® Moreover, the previous indict¬ 
ment could not be too remote to reflect on the credi¬ 
bility of the witness.®*^ 

Where, after sufficient time had elapsed for the 
return of an indictment, no indictment had been 
returned, proof of the accusation could not be 
made.®® The state could not bring about the in¬ 
dictment of a witness for perjury in testimony 
given for defendant at a former trial and use such 
indictment to discredit the witness on a subsequent 
trial of defendant.®® An indictment of defendant 
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arising out of the same transactions for which he 
is on trial could not be shown.! 

The rule allowing the showing of an arrest, ac¬ 
cusation, or indictment was never held applicable to 
civil cases.2 

§ 504. -Acquittal 

In general, a witness cannot be Impeached by showing 
that he was charged with, and acquitted of, a crime. 

In general, a witness cannot be impeached by 
showing that he was charged with, and acquitted of, 
a crime,® although, where it is permissible to im¬ 
peach a witness by showing that he was indicted, 
as discussed supra § 503, a charge and acquittal may 
be shown.^ 

Where a witness shows that he has been tried and 
acquitted, it is proper to show his conviction of the 
offense before his subsequent acquittal.® 


V. state, 101 S.W.2d 558, ISl Tex. 
Cr. 671—Graham v. State, 69 S.W. 
2d 73, 126 Tex.Cr. 531. 

70 C.J. p 839 note 16; p 840 note 16. 

88. Tex.—Collier v. State, 1 S.W.2d 
296, 108 Tex.Cr, 339. 

70 CJ. P 840 note 17. 

89. Tex.—Garcia v. State, 6 S.W.2d 
363, 109 Tex.Cr, 586. 

90. Tex.—Matkins v. State, 28 S.W. 
636, 33 Tex.Cr. 605. 

Heason for dismissal of Indlotmeat 
The state, to Impeach a witness, can¬ 
not show that former prosecutions 
against him were dismissed because 
the presence of state's witnesses 
could not be obtained. 

Tex.—^Benavides v. State, 12 S.W.2d 
1031, 111 Tex.Cr. 361. 

91. Tex.—^Herrin v. State, 262 S.W. 
486, 97 Tex.Cr. 494. 

70 C.J. p 840 note 20. 

92. Tex.—Clements v. State, 169 S. 

W. 2d 190, 145 Tex.Cr. 428—Franco 

V. State, 103 S.W.2d 380, 132 Tex. 
Cr. 164—Bell v. State, 101 S.W.2d 
658, 131 Tex,Cr. 571—Williams v. 
State, 91 S.W.2d 709, 180 Tex.Cr. 
86 . 

70 C.J. p 840 note 21. 

93. Tex.—Clements v. State, 169 S. 

W. 2d 190, 145 Tex.Cr. 428—Bell v. 
State, 101 S.W.2d 558, 131 Tex.Cr. 
571—Williams v. State, 91 S.W.2d 
709, 130 Tex.Cr. 86 —^Jennings v. 
State, 200 S.W. 169, 82 Tex.Cr. 504. 

94. Tex.—Caldwell v. State, Civ. 
App., 106 S.W. 343. 

70 C.J. p 840 note 23. 

95. Tex.—Clements v. State, 169 S. 
W.2d 190, 146 Tex.Cr. 428—Bell v. 
State. 101 S.W.2d 658, 131 Tex.Cr. 
671. 

70 C.J. p 840 note 24. 


98. Tex.—Sheppard v. State, 120 S. 
W. 446, 66 Tcx.Cr. 604. 

97. Tex,—Williams v. State, 91 S. 
W.2d 709, 130 Tex.Cr. 86. 

70 C.J. p 841 note 32. 

ZxLdlctmen.t held too remote 

In prosecution for assault with 
intent to murder committed on Nov. 
10, 1937, evidence concerning indict¬ 
ment brought against accused charg¬ 
ing him with felony as remote as 
Jan. 7, 1922, was inadmissible. 
Tex.—Ballew v. State. 126 S.W.2d 
295, 186 Tex.Cr. 381, followed in 
126 S.W.2d 298. 136 Tex.Cr. 386. 
In'dlctmezLt held not too remote 
In prosecution for assault with in¬ 
tent to murder committed on Nov. 10, 
1937, evidence with respect to in¬ 
dictment of accused for felony in 
1934 was not too remote and was ad¬ 
missible. 

Tex.—Ballew v. State, 125 S.W.2d 
295, 136 Tex.Cr. 381, followed in 
125 S.W.2d 298, 136 Tex.Cr. 386. 

98. Tex.—Taliaferro v. State, 158 S. 
W.2d 493, 143 Tex.Cr. 243—Whar¬ 
ton V. State, 132 S.W.2d 877, 137 
Tex.Cr. 658. 

70 C.J. p 840 note 26. 

Charge dismissed 
Where Justice court felony theft 
charge against prosecuting witness 
was dismissed for want of sufficient 
evidence and the charge was never 
presented to the grand jury, the jus¬ 
tice cofjrt charge was not the sub¬ 
ject of proof, even for impeachment 
purposes. 

Tex.—^McGlammery v. State, 242 S. 
W.2d 429, 166 Tex.Cr. 387. 

Meetings of four grand juries 

In murder prosecution, proof that 
complaint had been made in a justice 
court charging accused with assault 
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to murder a certain person was er¬ 
roneously admitted, where four 
grand juries had met since the filing 
of such complaint and no further 
action had been had by any of such 
grand juries, and there had not been 
any examining trial thereof. 

Tex.—Taliaferro v. State, 168 S.W. 

2d 493, 143 Tex.Cr. 243. 

99. Tex.—^Holcomb v. State, 265 S. 
W. 1089, 98 Tex,Cr. 456. 

1. Tex.—^Ferrell v. State, 38 S.W.2d 
796, 118 Tex.Cr. 259. 

70 C.J. p 840 note 28. 

2. Tex.—^Robinson v. Lovell, Civ. 
App., 238 S.W.2d 294, refused no 
reversible error—^Bvans v. Jacobs, 
Civ.App., 228 S.W.2d 645—Peek v, 
Parker, Civ.App., 210 S.W.2d 619— 
Quesada v. Graham Ice Cream Co., 
Civ.App., 207 S.W.2d 120—Price v. 
Pelton, C1V.APP., 199 S.W.2d 249— 
Associated Emp. Lloyds v. Tull os, 
Civ.App., 197 S.W.2d 210, error re¬ 
fused no reversible error—Texas 
Employers’ Ins. Ass'n v. Drayton, 
Civ.App., 173 S.W.2d 782, error re¬ 
fused—^United Employers Cas. Co. 
v. Curry, Civ.App., 152 S.W.2d 
862—Cooper v. Irvin, Clv.App., 110 

I S.W.2d 1220. 

70 C.J. p 840 note 29. 

3. Ga.—Whitley v. State, $ S.B.2d 
688, 188 Ga. 177. 

70 C.J. p 841 note 33. 

4. Xdl Texas 

Prior to the statute of 1961, which 
banned the impeachment of a wit¬ 
ness by showing an Indictment, a 
charge and acquittal could be shown. 
Tex.—Parks v. State, 2 S.W.2d 245, 
108 Tex.Cr. 676—Jackson v. State, 
292 S.W. 887, 106 Tex.Gr. 387. 

6. Tex.—^Barly v. State, 120 S.W. 
I 431, 56 Tex.Or. 492. 
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§ 505. - Chastity | 

Subject to some exceptfons, a witness generally can- j 
not be impeached by an attack on his or her character 
for chastity, or by showing that she is a common pros¬ 
titute or a keeper of a house of prostitution, or by show¬ 
ing particular acts of unchastity or illicit relations. 

In most j*urisdictions, including a majority of 
those in which a witness may be impeached on the 
ground that his general moral character is bad, as 
discussed supra §§ 498, 499, a witness ordinarily 
cannot be impeached by an attack on his or her 
character for chastity,® or even by showing that 
she is a common prostitute,*^ or by showing that 
she is the keeper of a house of prostitution.® 

Even though the case involves carnal relations 
with the witness, her lack of chastity cannot be 
shown for the mere purpose of affecting her credi¬ 
bility;® but where, as frequently happens in such 
cases, the chastity or the reverse of the prosecuting 
witness has a material bearing on the issues of the 
case, it may be shown as bearing on such issues and 
the credibility of her testimony thereon.^® 

On the other hand, in some of those jurisdictions 
in which it is permissible to impeach a witness on 


the ground that his general moral character is 
bad, considered supra §§ 498, 499, evidence as to the 
general reputation of the witness for chastity, or 
for being a common prostitute,or the keeper of a 
bawdyhouse,!® may be considered in determining 
his or her credibility. 

On the ground that there is a clear distinction 
between attempting to impeach a witness by show¬ 
ing a want of chastity by independent evidence and 
by a cross-examination for that purpose,an ex¬ 
ception to the general rule stated above may be 
made, in some instances, in the case of cross-ex¬ 
amination, as discussed infra § 515. 

Bastardy proceedings. In some jurisdictions, in 
bastardy proceedings, the general reputation of the 
prosecutrix as to chastity is admissible for the pur¬ 
pose of affecting her credibility and impeaching her 
testimony.^® In other jurisdictions it is held that 
^ the testimony of the prosecutrix cannot be ina- 
peached by showing her bad reputation for chasti- 
ty,i® at least outside the period of gestation,un¬ 
less the evidence offered shows, or tends to show, 
that the child was begotten by some other man.^® 


6. Ala.—^Flournoy v. State, 37 So.2d 
218, 84 Ala.App. 23, certiorari de¬ 
nied 37 So.2d 223, 251 Ala, 285— 
Melvin V. State, 21 So.2d 277, 82 
Ala.App. 10, certiorari denied 21 So, 
2d 282, 246 Ala. 493. 

Miss.—Godfrey v. State, 187 So. 199, 
185 Miss. 70. 

Okl.—^Riddle v. State, 223 P,2d 879, 
92 Okl.Cr. 397. 

Tex.—Bunch v. Texas Emp. Ins. 

Ass*n, Civ.App., 209 S.W.2d 657. 

70 C.J. P 842 note 66. 

In WashinsTtou 

(1) The rule stated in the text pre- 

Wash.—State v. Wolf, 246 P.2d 1009, 
40 Wash.2d 648—State v. Linton, 
216 P.2d 761, 36 Wash.2d 67. 

(2) It was formerly held other¬ 
wise. 

Wash.—State v. Godwin, 230 P. 831, | 
131 Wash. 691—State v. Terry, 168 i 
P. 613, 99 Wash. 1—State v. Gaul, | 
162 P. 1029, 88 Wash, 295—State 
V. Jackson, 146 P. 470, 83 Wash, 
614. 

(8) And evidence was h^d ad¬ 
missible as to the reputation of the 
witness as a prostitute or the keeper 
of a bawdyhouse. 

Wash.—State v. Terry, 168 P. 618, 99 
Wash. 1—State v. Coella, 28 P. 28, 


Tex.—Tolivar v. Howth, Civ.App., 100 
S.W.2d 1090. 

70 C.J. p 843 note 57, 

8. Ala.—Flournoy v. State, 37 So. 
2d 218, 34 Ala.App. 23, certiorari 
denied 37 So.2d 223, 251 Ala. 285. 

70 C.J. p 844 note 68. 

9. Cal.—^People v. Merrill, 231 P.2d 
573, 104 C.A.2d 257. 

Colo.—Huggins v, Campbell, 274 P. 
2d 324, 130 Colo. 183. 

Vt._^Fry V, Commonwealth, 177 S.B. 

860, 163 Va. 1085. 

Wash.—State v. Wolf, 245 P.2d 1009, 
40 Wash.2a 648. 

Wyo.—State v. Koch, 189 P.2d 162, 
64 Wyo. 175. 

70 C.J, p 844 note 69. 

Evidence of unchastity to impeach or 
discredit prosecutrix in trial for 
Rape see Rape § 63. 

In prosecution for lewd and lasciv¬ 
ious oonduot with minor or child un¬ 
der sixteen, lack of chastity of the 
victim is not ground for impeach¬ 
ment. 

Idaho,—State v. Madrid, 269 P.2d 
1044, 74 Idaho 200. 

10. Ga.—Andrews v. State, 26 S.B.2d 
263, 196 Ga. 84, certiorari denied 
64 S.Ct 87, 320 XJ.S. 780, 88 L.Ed. 


3 Wash. 99, 

7. Ala.—^Flournoy v. State, 37 So.2d 
218, 34 AlaApp. 23, certiorari de¬ 
nied 37 So.2d 228. 261 Ala. 285. 

Cal .—People v. Brown, 288 P.2d 984, 
186 CA..2d 244. 

Okl.—Riddle v. State, 223 P.2d 879, 
92 Okl.Cr. 897. 

98 C.J.S.—26 


Neb.-^Frank v. State, 85 N.W.2d 816, 
150 Neb, 746. 

Tex._Campbell v. State, 179 S.W.2d 

647, 147 Tex.Cr. 192—Tyler v. 

State, 167 S,W.2d 766. 146 Tex.Cr. 
815. 

70 C.J. p 844 note 60. 

401. 


11. Ga.—^Robinson v. State, 75 S.B. 
2d 9, 209 Ga. 650, certiorari denied 
73 S.Ct. 1144, 345 U.S. 999, 97 L.Bd. 
1405 —^Andrews v. State, 26 S-E.2d 
263, 196 Ga. 84, certiorari denied 
64 S.Ct. 87. 320 tX.S. 780, 88 LJEd. 
468. 

Ky.—^Keesee v. May, 133 S.W.2d 920, 
280 Ky. 562—Corpus Juris cited in 
Thacker v. Commonwealth, 91 S. 
W.2d 998, 1000, 263 Ky. 97—Higgs 
V, Commonwealth, 75 S.W.2d 21, 
255 Ky. 547. 

70 C.J. p 842 note 51. 

12. Ga.—^Hyde v. State, 29 S.E.2d 
820, 70 Ga.App. 823, followed in 
29 S.B.2d 824, 70 Ga.App. 829. 

13. Ky.—^Lane v. Commonwealth, 
131 S.W. 486, 134 Ky. 619. 

14. Mich.—Fremd v. Carleton, 283 
N.W. 366, 252 Mich. 889. 

70 C.J. p 842 note 56. 

15. Del.—Short v. State, 4 Del. 668. 
Ind.—Kintz v. State, 124 N.B. 739, 71 

Ind.App. 226. 

Iowa.—State v. Seevers, 78 N.W. 706, 
108 Iowa 738—State v. Ginger, 46 
N.W. 657, 80 Iowa 674. 

Ky.—Sword v. Nestor, 3 Dana 453. 
S.D.—state v. Chambers, 159 N.W. 
113, 37 S.D. 656. 

Tenn.—State v. Coatney, 8 Terg. 210. 
10. Wis.—Bookhout V. State, 28 N. 

W. 179, 66 Wis. 415. 

7 C.J. P 989 note 87. 

17. Neb.—Koepke v. D^s, 146 N. 

W. 962, 96 Neb. 619. 

7 C.J. p 989 note 88. 

xa Ill.—People V. Slaughter, 182 RL 
APP* 612. 
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§ 505 WITNESSES 

The inquiry should ordinarily be limited to her 
reputation for truth and veracity 

Specific acts of unckasiity. While evidence of 
specific acts of unchastity may be admissible to im¬ 
peach the credibility of a female witness in some 
jurisdictions,20 it is more commonly held, in con¬ 
formity with the rule that particular facts or par¬ 
ticular wrongful or immoral acts cannot be shown 
to impeach a witness, as discussed supra § 502, that 
a witness cannot, unless such matters have a direct 
and material bearing on the issues of the case,21- 
be impeached by shoviring particular acts of unchas- 
tity,22 or the maintenance of illicit relations with a 
particular individual,^* or with others than the one 
the case in issue relates to,** or by proof that the 
witness was living*® or had lived*® with a person 
not his or her spouse, or that the witness had com¬ 


mitted adultery,*^ or was divorced for adultery, 
or had borne a child out of wedlock,** or by par¬ 
ticular facts on which the reputation for unchasttty 
is based.*® 

In a proceeding in which a witness testifies that 
another admitted illicit relations with a certain per¬ 
son, statements by such person denying the illiat 
relations are inadmissible on the credibility of the 
witness.** A witness cannot be impeached or dis¬ 
credited by testimony that a person not a witness is 
indicted for having raped her.** 

Encouragement of prostitution. In a proceeding 
against a party for permitting the use of premises 
for purposes of prostitution, the statement of an in¬ 
mate of the house that defendant advised her to 
engage in prostitution is admissible to attack her 
credibility.** 


19 . vt. —^Morse v. Pineo, 4 Vt 281. 

Bookhout v. State, 28 N.W. 
179, 66 Wls. 415. 

20. Ky.—Stewart v. Commonwealth, 
133 S.W. 202, 141 Ky. 622. 

N.T.— ^Applebaum v. Applebaum, 84 
N.T.S.2d 506. 

Ijetter ontlininfif plane 

In prosecution for aggravated as¬ 
sault, refusal to allow admission in 
evidence, for impeachment purposes, 
of prosecutrix’ letter to a friend 
stating that she intended to divorce 
her defendant husband and to take 
a trip to meet another man was prej¬ 
udicial error, 

—State V. Rothe, 249 P.2d 946, 
74 Arlz. 382. 

21. Tex,—^Eakln v. State, 49 S.W. 
2d 771, 120 Tex,Cr. 340. 

70 C.J. p 844 note 62. 

'Where woman charges man with 
sex offense, immorality has a direct 
connection with veracity, and he may 
Introduce direct evidence of specific 
Immoral or unchaste acts with oth¬ 
ers, if not too remote in time, and he 
is not restricted to proof of general 
reputation for truth and veracity. 
Neb.—^Prank v. State, 86 N.W.2d 816, 
160 Neb. 745. 

Adultery 

In husband’s action for divorce on 
ground of cruel and barbarous treat¬ 
ment and indignities to the person, 
adultery of husband was material in 
order to show his motive for bring¬ 
ing the action and as affecting cred- 
ibllity. 

Pa.—^Deutsch v. Deutsch, 14 A.2d 
586, 141 Pa.Super. 339. 

Froseeutiix under age of consent 
Generally, where proi^ecutrix in 
rape prosecution is under the age of 
consent, evidence of prior acts of 
unchaste conduct with other men is 
not admissible for purpose of im¬ 
peachment. 


Va.—^Dotson v. Commonwealth, 196 S. 
B. 623, 170 Va. 630. 

22. Ark.—^Willis v. State, 262 S.W. 

2d 618, 221 Ark. 162. 

Cal.—^People v. Zemavasky, 128 P.2d 
478, 20 C.2d 56. 

Qa.—^Robinson v. State, 76 S.B.2d 9, 
209 Ga. 650, certiorari denied 73 S. 
Ct. 1144, 345 XJ.S. 999, 97 L.Ed. 
1406 —^Andrews v. State, 26 S.B.2d 
263, 196 Ga, 84, certiorari denied 
64 S.Ct. 87, 320 XJ.S. 780, 88 KEd. 
468 . 

Hyde V. State, 29 S.B.2d 820, 70 
Ga.App. 823, followed in 29 S.B.2dl 
824, 70 Ga,App. 829. 

Mo.—State v. Bobbst, 32 S.W. 1149, 
131 Mo. 328. 

Okl.—Riddle v. State, 223 P.2d 379, 
92 Okl.Cr. 397. 

Tex.—^Myers v. State, 194 S.W.2d 91, 
149 Tex.Cr. 301. 

70 C.J. p 844 note 63. 

'Unnatural acts 

In prosecution for committing lewd 
acts on boy under fourteen years of 
age, trial court properly excluded di¬ 
rect testimony, offered to discredit 
boy, that boy had discussed with 
playmate unnatural sexual relations 
and had stated that he had partici¬ 
pated in unnatural acts “back east” 
before time of offense in question. 
Cal.—^People v. Buchel, 296 P.2d 113, 
141 C.A2d 91. 

23 . Ky.—^Buster v. Commonwealth, 
65 S.W.2d 18, 246 Ky. 322. 

70 C.J. p 845 note 64. 

Not married to prior wife 

In prosecution for rape of ac¬ 
cused’s stepdaughter, evidence that 
accused was probably not married 
to prior alleged wife, that the chil¬ 
dren of such alleged marriage were 
probably illegitimate, and that ac¬ 
cused had been frequently charged 
with nonsupport of such children, 
was inadmissible. 
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Cal.—^People v. Zemavasky, 123 P.2d 
478, 20 C.2d 66. 

24. Ark.—Nimmo v. Sims, 13 S.W. 
2d 304, 178 Ark. 1052. 

Cal.—^People v. Vivian, 123 P.2d 613, 
50 C.A.2d 533. 

Okl.—Self V. State, 70 P.2d 1083, 62 
Okl.Cr. 208. 

70 C.J. p 845 note 65. 

Not "prostitute” 

A woman who has been Intimate 
with more th% n one person is not a 
“common prostitute” whose testi¬ 
mony can be discredited thereby. 

Tex.—^Tyler v. State, 167 S.W.2d 
766, 145 Tex.Cr. 316. 

25. XJ.S.—Shively v. XJ. S., 299 P. 
710, certiorari denied 46 S.Ct. 99, 
266 U.S. 619, 69 L.Bd. 471. 

26. Ky.—^Miller v. Commonwealth, 
206 S.W.2d 480, 306 Ky. 691. 

70 C.J. p 845 note 67. 

27. Pa.—Gerhart v. Gerhart, 67 A. 
2d 695, 162 Pa,Super. 262. 

However, it seems that adultery 

by a female witness is an offense af¬ 
fecting her credibility. 

Pa.—^Lyons v. Grants, 87 Pa.Dist. & 
Co. 1. 

28. Tex.—White v. State, 177 S.W. 
93, 76 Tex.Cr. 612. 

70 C.J. p 846 note 68. 

29. Ga.—Andrews v. State, 26 S.B. 
2d 263, 196 Ga. 84, certiorari de¬ 
nied 64 S.Ct. 87, 320 U.S. 780, 88 
L.Ed. 468. 

30. Minn.—State v. Abdo, 206 N.W. 
933, 165 Minn. 440. 

70 C.J. p 845 note 69. 

31. Tex.—^Reed v. State, 174 S.W. 
1066, 76 Tex.Cr. 336. 

70 C.J. p 846 note 70. 

32 . Tex.—^Pollard v. State, 126 S.W. 
390, 58 Tex.Cr. 299. 

33. Me.—State ▼. Morin, 136 A. 808, 
126 Me. 136. 
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On trial for accepting ea/rrnngs of prostitute, evi¬ 
dence that the prosecuting witness, subsequent to the 
offense, lived with another man to whom she paid 
all of her earnings is not admissible as affecting her 
credibility.^^ 

§ 506, - Commission of Crime 

With some exceptions, a witness cannot be impeached 
by evidence showing the commission of crimes or misde¬ 
meanors of which the witness has not been convicted. 

Except in some jurisdictions where such matter 
may be shown on cross-examination, as discussed 
infra § S15, a witness cannot be impeached by evi¬ 
dence showing the commission of crimes^® qj- mis- 
demeanors^^ of which the witness has not been con¬ 
victed, as, for example, adultery,37 arson,38 as¬ 
sault,33 burglary,43 carrying a gun,41 carrying con¬ 
cealed weapons,43 compounding a felony,43 counter¬ 
feiting,44 forgery,45 harboring criminals,4® homi- 
cide,47 issuing bad checks,48 rape,43 robbery,53 se¬ 
duction,51 shooting another,52 stealing,53 or an ef¬ 
fort to induce violations of the Mann White Slave 
Act54 

On the other hand, it has been held that, where, 
in a criminal prosecution, it appears during the 
course of the trial that accused is guilty of other 


crimes, such fact may be considered as bearing on 
the credibility of accused as a witness ;55 and in 
an action on a fire insurance policy evidence that 
insured set fire to the dwelling containing the in¬ 
sured articles has been held proper for the pur¬ 
pose of testing the credibility of plaintiff as a 
witness.53 Moreover, the fact that the witness has 
led a life of crime from early childhood and boasts 
of his criminal activities renders him unworthy of 

belief. 57 

Offenses similar to that for •which accused on 
trial. Where a defendant in a criminal prosecution 
offers himself as a witness, his credibility may be 
assailed by evidence of other crimes or offenses of 
the same nature as that for which he is being prose- 
cuted,58 as well as by proof that he bears in the 
community the general reputation of being guilty 
of offenses against the law analogous to that for 
which he is being tried.53 

Suspicion of commission of crime. A mere sus¬ 
picion that the witness has committed a crime is 
not admissible as affecting his credibility.^® Where 
accused on trial for theft had not put his character 
in issue, but had testified, the state could not attack 
his general character by testimony that he had been 


34. Wash.—State v. Columbus, 188 
P. 465. 74 Wash. 290. 

70 C.J. p 846 note 73. 

85. Cal.—People v. Ramsey, 189 P. 
2d 802, 83 C.A. 707. 

Colo.—^Dockerty v. People, 44 P.2d 
1013, 96 Colo. 838. 

Ky.—^Dix V. Gross, 111 S.W.2d 673, 
271 Ky. 231. 

Mo.—State v. Leonard, 182 S.W.2d 
648. 

N.J.—State V. Kociolek, 129 A.2d 417, 
28 N.J. 400—State v. Schmleder, 
74 A.2d 290, 6 N.J. 40. 

Max V. Kahn, 102 A. 737, 91 N.J. 
Law 170. 

Tex.—^Bvans v. Jacobs, Civ.App., 228 
S.W.2d 646—White v. Erwin, Civ. 
App., 67 S.W.2d 1090, error dis¬ 
missed. 

Williams v. State, 68 S.W.2d 601, 
126 Tex.Cr. 410. 

Wls.—Schroeder v. State, 267 N.W. 

899, 222 Wis. 251. 

70 C.J. P 846 note 76. 

86 . Okl.—Mullikin v. State, 240 P. 

1099, 32 Okl.Cr. 226. # 

37. Pa.—Gerhart v. Gerhart, 67 A.2d 
696, 162 Pa.Super. 262. 

38. Tex.—Greenwood v. State, 208 S. 
W. 662, 84 Tex.Cr. 648. 

39. Tex.—^Dempsey v. State, 266 S. 
W.2d 876, 169 Tex.Cr. 602. 

70 C.J. p 847 note 79. 

40. Ala.—Woodward v. State, 99 So. 
166, 19 AUuApp. 577. 


4X. Cal.—^People v. Wong Ah Leong, 
34 P. 106, 99 C. 440. 

Tex.—Capshaw v. State, 166 S.W. 
737, 73 Tex.Cr. 609. 

42. Ga.—Bivins v. State, 93 S.B. 
213, 147 Ga. 229. 

43. Tex—^Pope v. State, 158 S.W. 
527, 71 Tex.Cr. 261. 

70 C.J. p 847 note 83. 

44. Vt.—Crane v. Thayer, 18 Vt. 
162, 46 Am.D. 142, 

70 G.J. p 847 note 84. 

45 . Ky.—^Jones v. Commonwealth, 
198 S.W.2d 969, 803 Ky. 666 . 

I 70 C.J. p 847 note 86 . 

46. Tex.—McAfee v. State, 17 Tex. 
App. 135. 

70 C.J. p 847 note 86 . 

47. Ky.—^Britton v. Commonwealth, 
96 S.W, 656, 123 Ky. 411, 29 Ky.L. 
867. 

70 C.J. p 847 note 87. 

Use of poison and germs 

In prosecution of accused for 
drowning deceased, statement alleg¬ 
edly signed by him that he had given 
deadly poison and typhoid germs to 
third persons who allegedly used 
them in a poison murder was not ad¬ 
missible to affect his credibility, al¬ 
though he testified that he had never 
confessed to “any” charge. 

Pa.—Commonwealth v. Petrillo, 19 A. 
2d 288. 341 Pa. 209. 
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48. Tex.—^Lenz v. State, 290 S.W. 
167, 106 Tex.Cr. 29. 

49. Mo.—State v. Williams, 71 S.W. 
2d 732, 335 Mo. 234. 

60. Mo.—State v. Green, 236 S.W.2d 
298. 

70 C.J. p 847 note 89. 

51. Mo.—State v. Teeter, 144 S.W. 
445, 239 Mo. 475. 

52. Tex.—^Bowman v. State, 266 S. 
W. 1038, 98 Tex.Cr. 349. 

70 C.J. p 847 note 91. 

53 . Tex.—Walker v. State, 287 S. 
W. 497, 105 Tex.Cr. 141, 

70 C.J. p 847 note 92. 

54. Ala.—Swope v. State, 68 So. 562, 
12 AlaJlpp. 297. 

65. Iowa.—State v. Browman, 182 N. 
W. 823, 191 Iowa 608. 

56. La.—Slgrest v. Federal Ins, Co., 
129 So. 379, 14 La.App. 66. 

57. N.T.—^People v. Dxmn, 89 N.T.S. 
2d 482, 194 Misc. 442. 

58. N.J.—State v. Steneck, 198 A. 
848, 120 N.J.Law 188, certiorari 
denied Steneck v. State of N. J., 
59 S.Ct. 89, 305 U.S. 627, 83 L.Ed. 
401. 

59. Mo.—State v. Pitch, 166 S.W. 
639, 180 Mo.App. 482. 

70 C.J. p 847 note 96. 

60. Ala.—Stephens v. State, 88 So. 
2d 246. 250 Ala. 128. 



§§ 506-507 WITNESSES 

under observation by the police as an automobile 
theft suspect.®^ 

Injunction, It cannot be shown that an injunc- 
tion had been obtained restraining the witness from 
doing illegal acts.®^ 


98 C.J.S. 


§ 507. 


_Conviction of Crime in General 

a. In general 

b. What constitutes conviction 

c Details of crimes and convictions 

d. Remoteness of conviction 

e. Punishment 

f. Proceedings subsequent to conviction 


a. In G-eneral 


In General, a witness may be impeached and his cred¬ 
ibility attacked by proof of his conviction of a crime, pro¬ 
vided the crime is a felony, high crime, or one 
In its nature, or involves moral turpitude, or Is In the 
nature of crimen falsi. 

Since the conunon-law rule that a person con- 
victed of an infamous crime is incompetent to tes¬ 
tify as a witness, as discussed supra §§ 65-68, has 
generally been changed by statutes rendering such 
persons competent as witnesses but subject to im¬ 
peachment by proof of their conviction,®® the fact 
that a witness has been convicted of crime may be 
brought out as bearing on his credibility At least 


61. Mo.~State v. Barker, 249 S.W. 
75. 

62. Tex.—^Alexander v. State, 218 S. 
■W. 752, 86 Tex.Cr. 606—Taylor v. 
State, 111 S.W. 932. 64 Tex.Cr. 90. 

63. Conn.—State v. English, 46 A. 
2d 121, 132 Conn. 673. 

lU,_^People V. Davis, 107 N.B.2d 607, 

412 Ill. 391. _ 

Ky.—Wood V. Wood, 264 S.W.2d 260, 
stating Ohio law. 

Or_State ex rel. Gladden v. Loner- 

^n. 269 P.2d 491, 201 Or. 163. j 

Strict coiLstmotloii 

Statute providing that any person 
who has been convicted of a criminal 
olEense may he a competent witness, 
but conviction may be proved to af¬ 
fect his credibility, must be strictly 
construed. « ^ ^ 

Mo.—State v. Rumfelt, 258 S.W.2d 
619. 

U.S.—^Newman v, U. S., C.A.Ga., 
220 P.2d 289, certiorari denied 76 
S.Ct. 51, 350 U.S. 824, 100 D.Ed. 
736, rehearing denied 76 S.Ct. 148, 
350 U.S. 897, 100 Li.Bd. 789—^Meeks 
V. U. S., C.C.A.Alaska, 163 F.2d 598 

_U. S. V. Skidmore, C.C.AI11., 123 

F.2d 604, certiorari denied Skid¬ 
more V. U. S., 62 S.Ct. 626, 316 U.S. 
800, 86 L.Ed. 1201, rehearing denied 
62 S.Ct. 638, 315 U.S. 828, 86 L.Ed. 
1223—^U. S. V. Kettl, C.C.AN'.J., 
121 P.2d 927—Flowers v. U. S., C. 
C.A.Nreb., 83 F.2d 78. 

Ala.—Lyons v. State, 21 So.2d 339. 
32 Ala.App. 44. 

—^Black V. State, 222 S.W.2d 816, 
215 Ark. 618, certiorari denied 70 
S.Ct 490, 338 U.S. 956, 94 L.Ed. 
590. 

Cal.—^People v. David, 86 P.2d 811, 
12 C.2d 639. 

People V, Lelva., App., 285 P.2d 
46—People V. Chapman, 185 P.2d 
424, 81 CA..2d 857—People v. Ap¬ 
plegate, 204 P.2d 689, 91 C.A2d 
163—Pacific Indemnity Co. v. Har¬ 
greaves, 98 P.2d 217, 86 C.A.2d 388. 
Colo.—Routa V. People, 192 P.2d 486, 
117 Colo. 664. 

Conn.—State v. English, 46 A.2d 121, 
132 Conn. 673. 


DXJ.—^Beasley v. U. S., 218 F.2d 366, 

94 U.S.APP.D.C. 406, certiorari de¬ 
nied 75 S.Ct. 584, 349 U.S. 907, 99 
L.Ed. 1243—Goode v. U. S., 149 F. 
2d 377, 80 U.S.APP.D.C. 67. 

Fla.—^Perry v. State, 200 So. 525, 146 
Fla, 187—Madison v. State. 189 So. 
832. 138 Fla. 467. « 

Ga.—Woodward v. State, 28 S.B.-d 

480, 197 Ga. 60. 

Sloan V. Glaze, 33 S.B.2d 846, 

72 Ga.App. 415—^Evans v. State, 28 
S.E.2d 671, 70 Ga.App. 500. 

Hawaii.—^Territory of Hawaii v. 

Warner, 89 Hawaii 386. 

111.—People V. Bartkus, 130 N.B.2d 
187, 7 I11.2d 138, certiorari denied 
77 S.Ct 150, 362 U.S. 907, 1 L.Ed. 
2d 116. 

Ky..—Wireman v. Commonwealth, 102 
S.W.2d 34, 267 Ky. 304 —Alexander 
V. Commonwealth, 89 S.W.2d 867, 
262 Ky. 93. 

La,—Jacobs v. Landry, App., 82 So. 
2d 481. 

Me.—State v. Manchester, 48 A.2d 
626, 142 Me. 163. 

Mich,—People v. Louzon, 61 N.W.2d 
62, 338 Mich. 146—People v. Finks, 
72 N.W.2d 260, 843 Mich. 304. 
Minn.— Nicholas v. Hennepin Wheel 
Goods Co., 68 N.W.2d 572, 239 i 
Minn. 269. I 

Miss.— Hartsfleld v. State, 189 So. 
630, 186 Miss. 75—Mars v. Hendon, 
171 So. 880, 178 Miss. 157, sugges¬ 
tion of error overruled 173 So. 286, 
178 Miss. 157. 

Mo.—State v. Thursby, 245 S.W.2d 
869—State v. Iteonard, 182 S.W.2d 
548—State v. Brown, 165 S.W.2d 
420—State v. York, 142 S.W,2d 91— 
State V. Bagby, 93 S.W.2d 241, 338 
Mo. 951—State v. Jones, 268 S.W. 
83, 306 Mo. 487. 

City of St. Louis v. Tanner, App., 
143 S.W.2d 354. 

N.J.—State V. Forsythe, 126 A.2d 
208, 42 N.J.Super. 276—State v. 
Greely, 95 A.2d 1, 11 N.J. 486— 
State V. Cooper, 92 A.2d 786, 10 
N.J. 632—State v. Schmieder, 74 
A.2d 290, 5 N.J. 40. 

Gindin v. Baron, 88 A2d 790, 
16 N.J.Super. 1—State v. Fok, 79 
A.2d 76, 12 N.J.Super. 132. 


N.Y.—Gruber v. Greenhouse, 49 N. 
Y.S.2d 610, 182 Misc. 769. 

Landt v. Kingsway Equipment 
Leasing Corp., 169 N.T.S.2d 463. 
jf.D.—State V. Hanson, 73 N.W.2d 
135. 

Oki.—^Davis v. State, Cr., 300 P.2d 
1000—Smith v. State, Cr., 278 P.2d 
657—Greene v. Humphrey, Cr., 274 
P.2d 635—Worley v. State, 262 P. 
2d 483, 97 Okl.Cr. 271—Eakln v. 
State, 260 P.2d 730,'97 Okl.Cr. 190— 
Bush V. State, 226 P.2d 446, 93 Okl. 
Cr. 188—Storer v. State, 180 P.2d 
202, 84 Okl.Cr. 176. 

Or.—State ex rel. Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 

Pa.—Commonwealth v. Petrillo, 19 A. 
2d 288, 841 Pa. 209. 

Commonwealth v. Sclullo, 82 A. 
2d 695, 169 PaSuper. 318—Com¬ 
monwealth V. Pezzner, 78 Pa.Super. 
286. 

Commonwealth v, Rlggin, 10 Pay. 
L.J. 6, 60 York Leg.Rec. 167. 

R.I.—State V. Christofaro, 37 A.2d 
163, 70 B.I. 67. 

g.D.—Allen v. McLain, 69 N.W.2d 
390, 75 S.D. 620. 

Tex.—^Brown v. State, 158 S.W.2d 
1018, 143 Tex.Cr. 358—Giacona v. 
State, 62 S.W.2d 986. 124 Tex.Cr. 
141—^Mann v. State, 204 S.W. 434, 
84 Tex.Cr. 109. 

YJ’BsiL — ^Rung V. Radke, By and 
Through Gates, 269 P.2d 584, 44 
Wash.2d 690—State v. Evans, 258 
P. 846, 146 Wash. 4. 

—state V. Adams, 43 N.W.3d 
446, 257 Wis. 433—Koss V. State, 
258 N.W. 860, 217 Wis. 326. 

70 C.J. P 848 note 3—16 C.J. p 689 
note 78 [a]—42 C.J. p 1386 note 72. 

Acoosed must he witness 
Mont—State v. Colofl, 231 P.2d 343, 
125 Mont. 31. 


Similaxity of prior offense to current 
one 

Pact that prior offense was similar 
to one for which defendant is pres¬ 
ently on trial would not affect admis¬ 
sibility of proof of prior offense for 
purpose of reflecting on credibility 
of defendant’s testimony. 

D.C.—Hall V. U, S., 171 F.2d 347. 84 
XT.SA.PP.D.C. 209. 
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this is so where the crime amounts to a felony, | the word "felony” being employed as meaning a 


Contradiction of testimony 
Where accused in murder prosecu¬ 
tion stated to jury that “I have never 
paid a fine, I have never been both¬ 
ered by anybody until today,” rec¬ 
ords, showing that accused had been 
indicted for rape and that entry of 
mistrial was made on indictment, 
were admissible. 

Ga.—Johnson v. State, 197 S.E. 786, 
186 Ga. 324. ! 

Convictions as to particnlav crimes 
held admissible 

(1) Assault with Intent to murder. | 
Ala.—^Roden v. State, 59 So. 761, 5 

Ala.App. 247. I 

Cal.—People v. Granillo, 86 P.2d 206,, 

140 C.A. 707. I 

1 

(2) Burglary. 

Tex.—^Millican v. State, 167 S.W.2d 
367, 143 Tex.Cr. 115. 

70 C.J. p 848 note 3 [f] (5). 

(3) Desertion from armed forces. 
Ala.—^Nelson v. State, 44 So.2d 802, 

35 Ala.App. 179. 

Ark.—Jordan v. State, 217 S.W. 788, 

141 Ark. 604. 

(4) Homicide. 

Ala.—Coats v. State, 45 So.2d 35, 253 
Ala. 290. 

Cal.—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 
S.Ct, 856, 329 U.S. 790, 91 L.Bd. 677, 
rehearing denied 67 S.Ct. 490, 329 

U.S. 832, 91 L..Bd. 705, certiorari 
denied 67 S.Ct. 1186, 831 U.S. 783, 
91 L.Ed. 1815. 

Tex,—Clark v. State, 161 S.W.2d 
1072, 144 Tex.Cr. 173. 

70 C.J. p 848 note 3 [f] (13). 

(5) House breaking and larceny. 
S.C.—State V. Van Williams, 46 S.B. 

2d 665, 212 S.C. 110. 

(6) Income tax evasion. 

W.Va.—States v. Riss & Co., 80 SJE5. 

2d 9, 139 W.Va. 1. 

(7) Liarceny. 

U.S.—Pearson v. U. S., C.A.Tenn., 
192 F.2d 681. 

Pa.—Commonwealth v. Gold, 38 A.2d 
486. 155 Pa.Super. 364. 

S.C.—State V. Heggen, 52 S.B.2d 708, 
214 S.C. 370. 

70 C.J. p 848 note 3 Cf] (17). 

(8) Poisoning well. 

Tex.—Martini v. State, 199 S.W.2d 
784, 150 Tex.Cr. 166. 

(9) Practicing medicine without 
license. 

Minn.—^Brase v. Williams Sanatori¬ 
um, 266 N.W. 176, 192 Minn. 304. 

(10) Rape. 

Ill.—People V. Peters, 136 NTJB.fd 
673, 10 Ill.App.2d 567. 

70 C.J. p 848 note 3 [f] (21). 

(11) Robbery by assault. 

U.S.—Claunch v, U. S.. C.CAu.Tex., 
155 F.2d 261. 


(12) Stealing automobile. 

Va.—^Thompson v. Commonwealth, 70 
S.E.2d 284, 193 Va. 704. 

(13) Theft. 

Tex.—Hamon v. State, 119 S.W.2d 
1057, 136 Tex.Cr. 347—Cochran v. 
State, 92 S.W.2d 1041, 130 Tex.Cr. 
146. 

Wls.—State v. DeHart, 8 N.W.2d 360, 
242 Wis. 562. 

70 C.J. 848 note 3 [f] (27). 

(14) Other crimes see 70 C.J. p 
848 note 3 [f]. 

65. U.S.—Christianson v. U. S., C.A. 
N.D., 226 P.2d 646, certiorari denied 
76 S.Ct. 543, 360 U.S. 994, 100 L..Bd. 
859—^Henderson v. U. S., C.A.Tenn., 
202 F.2d 400, rehearing denied 204 
P.2d 126—^Pearson v. U. S., C.A. 
Tenn.. 192 F.2d 681—Hargett v. U. 

5.. CAAla., 183 P.2d 869—Matth¬ 

ews V. U. S., C.C.AAla.. 145 F.2d 
823—U. S. V. Montgomery, C.C.A. 
N.J., 126 P.2d 161, certiorari denied 
Montgomery v. U. S., 62 S.Ct. 1268, 
316 U.S. 681, 86 L.Ed. 1764— 

Melaragno v. U. S., C.C.A.Pa., 88 P. 
2d 264—Craig v. U. S., C.CA.Cal., 
81 P.2d 816, certiorari dismissed 
56 S.Ct. 670, 298 U.S. 637, 80 L.Ed. 
1371 and Weinblatt v. U. S., 66 
act 671, 298 U.S. 637, 80 L.Bd. 
1371, rehearing denied Craig v. U. 

5., 88 P.2d 450, certiorari denied 66 

S.Ct 959, 298 U.S. 690, 80 L.Bd. 
1408, rehearing denied 67 S.Ct. 6, 
299 U.S. 620, 81 L.Bd. 457, certio¬ 
rari denied 66 S.Ct 969, 298 U.S. 
690, 80 L.Bd. 1408, rehearing denied 
67 S.Ct 6, 299 U.S. 620, 81 L.Bd. 
467. I 

U. S. V. Haynes, D.C.Pa., 81 P. 
Supp. 63, affirmed C.A., 173 P.2d 
223—U. a V. Katz, D.C.Pa., 78 F. 
Supp. 436, affirmed C.A., 173 P.2d 
116. 

Ala.—Johnson v. State, 91 So.2d 476. 
Ariz.—State v. Harris, 238 F.2d 967, 
73 Ariz. 138. 

Cal.—People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct 366, 329 U.S. 790, 91 L.Bd. 677. 
rehearing denied 67 S.Ct 490, 329 

U. S. 832, 91 LJBld. 706, certiorari de¬ 
nied 67 act. 1185, 331 U.S. 783, 91 
L.Bd. 1816—People v. Williams, 
163 P.2d 692, 27 C.2d 220—^People 

V. David, 86 P.2d 811, 12 C.2d 639— 
Bellman v. San Francisco High 
School Dist, 81 P.2d 894, 11 C.2d 
576. 

People V. Shannon, App., 305 P. 
2d 101—People v. Ramirez, 800 P. 
2d 106, 143 CA.2d 664—People v. 
Denne, 297 P.2d 461, 141 C.A.2d 
499—^People v. Tabb, 289 P.2d 858, 
137 CA..2d 167—People v. Sizelove, 
285 P.2d 4, 134 CA..2d 104—People 

V. Wilkeraon, 279 P.2d 56, 130 CA- 
2d 330—^People v. Candelarlo, 272 
P.2d 62, 126 CJL2d 408—People v. 
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spencer, 271 P.2d 582, 126 C.A.2d 
29—^Lovinger v. Anglo Cal. Nat 
Bank of San Francisco, App., 243 
P.2d 561, hearing dismissed—^Peo¬ 
ple V. Geibel, 208 P.2d 743, 93 C.A. 
2d 147—^People v. Albright, 196 P. 
2d SOO, 87 C.A.2d 222—^People v. 
Richardson, 169 P.2d 44, 74 C.A.2d 
528 —People v. Westmire, 162 P.2d 
988, 71 C.A.2d 432—People v. Bern¬ 
stein. 161 P.2d 381, 70 C.A.2d 462— 
People V. Dunn, 104 P.2d 119, 40 
C.A.2d 6, certiorari denied Dunn v. 
People of State of Cal., 61 S.Ct 
139, 311 U.S. 701, 85 L.Ed. 454— 
People V. Waters, 65 P.2d 852, 19 
C.A.2d 455—^People v. Pappens, 43 
P.2d 371, 6 C.A.2d 644. 

Conn.—State v. Robington, 76 A.2d 
394, 137 Conn. 140. 

Del.—State v. Witsil, 187 A. 112, 7 

W.W.Harr. 663. 

Ill.—^People V. Kirkpatrick, 110 N.B. 
2d 519, 413 Ill. 696—People v. Hur¬ 
ry, 62 N.E.2d 173. 386 lU. 486. 
Iowa.—State v. Warren, 47 N.W.2d 
221, 242 Iowa 1176. 

Ky.—^Nichols v. Commonwealth, 283 
S.W.2d 184—White v. Common¬ 
wealth, 228 S.W.2d 426, 312 Ky. 

643—^Miller v. Commonwealth, 205 
S.W.2d 480, 305 Ky. 691—^Peck v. 
Commonwealth, 160 S.W.2d 919, 

286 Ky. 347—^Bowman v. Common¬ 
wealth, 126 S.W.2d 213, 276 Ky. 

745—Quillen v. Commonwealth, 120 
S.W.2d 1047, 275 Ky. 158—Sessmer 

V. Commonwealth, 116 S.W.2d 387, 
273 Ky. 40—Ingram v. Common¬ 
wealth, 96 S.W.2d 1017, 266 Ky. 
323—Cole V. Commonwealth, 86 S. 

W. 2d 984, 260 Ky. 768—Fry v. Com¬ 
monwealth, 82 S.W,2d 431, 259 Ky. 
337. 

Me.—State v. McClay, 78 A.2d 847. 
146 Me. 104—State v. Jenness, 62 
A2d 867, 143 Me. 380. 

Miss.—Wetzel v. State, 76 So.2d 188, 
appeal dismissed and certiorari de¬ 
nied 76 S.Ct 121, 860 U.S. 870, 100 
L,Ed. 770. rehearing denied 76 S. 
Ct. 200, 350 U.S. 920, 100 L.Bd. 806. 
Mo.—State v. Mosier* 102 S.W.2d 620. 
Mont.—Osnes Livestock Co. v. War¬ 
ren, 62 P.2d 206, 103 Mont. 284. 

Neb.—^Lipscomb v. State, 76 N.W. 
2d 399, 162 Neb. 417—May v. State, 
64 N.W.2d 62, 166 Neb. 786. 

Or.—State v. Cunningham, 144 P.2d 
303, 178 Or. 25. 

Pa.—Commonwealth, v. Jones, 5 A. 
2d 804, 334 Pa. 321. 

Commonwealth v. Barclay, 116 
A.2d 406, 178 Pa.Super. 668—Com¬ 
monwealth V. Gibbs, 74 A.2d 760, 
167 Pa.Super. 79—Commonwealth 
V. Gold, 38 A.2d 486, 155 Pa.Super. 
864. 

Boyce v. Standard Brewing Co., 
Com.Pl., 46 Luz.Leg.Reg. 188— 
Commonwealth v. Armstrong, 
Quar.Sess., 47 LadcJur. 153. 
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crime known to the common law as a 

which has been made a felony by statute,®* or where 

the offense is a high crime,*7 or is infamous in its 
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nature;«« and, Ukewise, conviction may be shown 
where the crime involves moral turpitude,** or is a 


Tex.—Transport Ins. Co. v. Cossa- 
boon, Civ.App., 291 S.W.2d 746, re¬ 
fused no reversible error. ^ ^ , 
Dempsey v. State, 266 S.W.2d 
876, 169 Tex.Cr. 602—Neill v. State, 

258 S.W.2d 828, 168 Tex.Cr. 651— 
Pena v. State. 246 S.W.2d 478, 157 
Tex.Cr. 63—^Porter v. State, 229 S. 
W2d 68, 154 Tex.Cr. 640—^Harding 
V. State, 208 S.W.2d 892, 161 Tex. 
Cr. 608—^Burton v. State, 194 S.W. 

2d 898, 149 Tex.Cr. 327—Gill v. 
State, 181 S.W.2d 276, 147 Tex.Cr. 
392—^Morgan v. State, 139 S."W.2d 
795, 139 Tex.Cr. 245—Jones v. 

State. 116 S.W.2d 717. 134 Te^Cr 
531—Johnson v. State, 96 S.W.2d 
968, 130 Tex.Cr. 696. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Ya._^Fletcher v. Commonwealth, ifo 

S.B. 896, 168 Va. 1007, 96 A.Ij.R. 

1112 . 

Y^-is.—State v. Kopacka, 60 N.W.2d 
917, 260 Wis. 605. 

70 C.J. P 860 note 4. 

Particulax ciimes held within role 

(1) Arson. 

Ohio.— Komreich v. Industrial Fire 

Ins. Co., 6 N.B.2d 163, 132 Ohio St. 
78. 

•Tax.—^Flre Ass*n of Philadelphia v. 
Coomer, Civ.App., 168 S.W.2d 355. 

(2) Assault with Intent to rape. 
Tex.—^Newman v. State, 187 S.W.2d 

669, 148 Tex.Cr. 645, certiorari de¬ 
nied 66 S.Ct. 174, 326 U.S. 772, 90 
D.Bd. 466. 

(8) Driving an automobile while 
intoxicated. 

Tex.—Crutchfield v. State, 187 S,W. 
2d 911, 148 Tex.Cr, 899. 

(4) Bmbezzlement. 

■(j.S.—^Rogers v. C. I. R-» C.C.A.6, 
111 F.2d 987. 

(5) Failure to stop at place of an 
automobile accident. 

Va._Coffey v. Commonwealth, 61 S. 

B.2d 216, 188 Va. 629. 

(6) Rape. 

Ky._White v. Commonwealth, 228 S. 

W.2d 426, 312 Ky. 643. 

(7) Unlawful wounding “with in¬ 
tent to maim, disfigure and disable”. 
Pa.—Commonwealth v. Jones, 6 A.2d 

804, 334 Pa. 321. 

(8) Using mails to defraud. 

Cal.—^People v. Theodore, 262 P.2d 
630, 121 C.A.2d 17. 

66 . Del.—State v. Witsll, 187 A. 112 
7 W.W.Harr. 668. 

ponishmeiLt imposed as criterion 

As to a crime which may be either 
a misdemeanor or a felony depending 
on punishment imposed therefor it 
is the punishment specified by the 
sentence which determines the char¬ 


acter of the crime for all purposes 
including that of impeachment. 

Cal.—^People v. Hamilton, 198 P.2d 
873, 33 C. 46. 

Ponlidiable by confinement in peni- 
tentlaary 

Accused who testified that he had 
never been convicted of felony could 
be Impeached by proof of conviction 
for unlawfully shooting at automo¬ 
bile which was occupied by passen¬ 
gers, since offense, being punishable 
by confinement in penitentiary, was 
a felony, although jury, in discre¬ 
tion allowed it by statute, fixed pun¬ 
ishment by imprisonment in jail and 

—Fletcher v. Commonwealth, 175 
S.B. 895, 163 Va. 1007, 95 AD.R. 
1112 . 

Witness sentenced to reformatory 
Fact that defendant who had taken 
stand as witness had been sentenced 
to reformatory rather than to peni¬ 
tentiary was held not to preclude im¬ 
peachment of defendant by showing 
he had been convicted of felony. 
Ky.—Ingram v. Commonwealth, 96 S. 
W.2d 1017, 266 Ky. 323. 


67. Philippine.—U. S. v. Mercado, 26 
Philippine 127. 

6a U.S.—Christianson v. U. S., CA.. 
N*.D., 226 P.2d 646, certiorari de¬ 
nied 76 S.Ct. 643, 360 U.S. 994, 100 
L.Bd. 859. 

Conn.—State v. Van Allen, 102 A.2d 
526, 140 Conn. 586. 

Ill.—^People V. Davis, 107 N.B.2d 
607. 412 III. 391—People v. Buford, 
71 N.E.2d 340, 396 Ill, 168 —People 
V. Thomas, 67 N.E.2d 192, 893 Ill. 
573. 

70 C.J. p 850 note 6. 

What eonstltates infamous crime 
An infamous crime, the evidence 
of the conviction of which is admis¬ 
sible as affecting the credibility of 
the person convicted on being ex¬ 
amined as a witness, is a crime which 
“shows such depravity in the per¬ 
petrator or such a disposition to per¬ 
vert public Justice In the courts, as 
creates a violent presumption against 
his truthfulness under oath.” 

Ala.—Smith v. State, 29 So. 699, 129 
Ala, 89, 87 Am.S.R. 47. 

AU felonies infamous 

By Federal law all felonies are in¬ 
famous crimes. 

Ill.—^People V. Kirkpatrick, 110 N.B. 

2d 519, 413 Ill. 595. 

Particular crimes held within mle 

(1) Burglary. 

Conn.—State v. English, 46 A.2d 121, 
132 Conn. 678. 

(2) Willful and corrupt perjury, 
IncL —Niemeyer v. McCarty, 61 NJBj. 

2d 366, 221 Ind. 688, 164 A.L.R. 116. 
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69. U.S.— Christianson v. U. S., C.A. 
N.D., 226 P.2d 646, certiorari denied 
76 S.Ct. 643, 360 U.S. 994, 100 L. 
Ed. 859—Henderson v. U. S., C.A. 
Tenn., 202 F,2d 400, rehearing de¬ 
nied 204 F.2d 126. 

Ala.—Chambers v. State, 84 So.3d 
342, 264 Ala. 8—Ragland v. State, 
192 So. 498, 238 Ala. 687. 

Lawson v. State, 33 So.2d 388, 33 
Ala.App. 343—Sparks v. State, 27 
So.2d 608, 32 Ala.App. 450, certio¬ 
rari denied 27 So.2d 510, 248 Ala. 
360—Lyons v. State, 21 So.2d 339, 

32 Ala.App. 44. 

(ja.—^Robinson v. State, 75 S.E.2d 9, 
209 Ga. 660, certiorari denied 73 
S.Ct. 1144, 846 U.S. 999, 97 L.Bd. 
1405—Woodward v. State, 28 S.E. 
2d 480, 197 Ga. 60—Andrews v. 
State. 26 S.E.2d 263, 196 Ga. 84, 
certiorari denied 64 S.Ct. 87, 320 

U.S. 780, 88 L.Ed. 468 —Metropoli¬ 
tan Life Ins. Co. v. Saul, 6 S.B.2d 
214, 189 Ga. 1 —Whitley v. State, 

3 S.B.2d 688, 188 Ga. 177. 

Waters v. State, 61 S.B.2d 794, 
82 Ga.App. 608—Corley v. State, 14 
S.E.2d 121, 64 Ga.App. 841—^Reid v. 
State, 176 S.B. 100, 49 Ga.App. 429. 
Me.—State v. McClay, 78 A.2d 347. 
146 Me. 104—State v. Jenness, 62 
A.2d 867, 148 Me. 380. 

Ohio.—Schaeffer v. Davis, App., 83 
N.B.2d 651. 

Tex.—Transport Ins. Co. v. Cossa- 
boon, CivApp., 201 S.W.2d 746, 
refused no reversible error—Texas 
Bmp. Ins. Ass’n v. Curry, Civ.App., 
290 S.W.2d 767, error refused no 
reversible error—Evans v. Jacobs, 
Civ.App., 228 S.W.2d 646—Bunch 

V. Texas Bmp. Ins. Ass’n, Civ.ApP., 
209 S.W.2d 657—^Texas Employers’ 
Ins. Ass’n v. Drayton, Civ.App., 173 
S.W.2d 782, error refused. 

Dempsey v. State, 266 S.W.2d 
875, 159 Tex.Cr. 602—^Neill v. State, 
268 S.W.2d 328, 158 Tex.Cr. 661— 
Pena v. State, 246 S.W.2d 478, 157 
Tex.Cr. 63—Dillard v. State, 218 S. 

W. 2d 476, 153 Tex.Cr. 134—^Burton 

V. State, 194 S.W.2d 398, 149 Tex. 
Cr. 327—Arambula v. State, 112 S. 

W. 2d 737, 133 Tex.Cr. 474—Wil¬ 
liams V. State, 91 S.W.2d 709, 139 
Tex.Cr. 86—^Barham v. State, 68 S. 
W.2d 1062, 125 Tex.Cr. 486. 

Ya._^Taylor v. Commonwealth, 23 S- 

E.2d 139, 180 Va. 413—Burford v. 
Commonwealth, 20 S.B.2d 509, 179* 
Ya. 762—island v. Commonwealth. 
13 S.B.2d 317, 177 Va. 819. 

70 C.J. p 861 note 7. 


What constitutes “crime which In^ 
volves moral turpitude” 

(1) “Moral turpitude” as affecting- 
credibility of witness, signifies an in¬ 
herent auality of baseness, vileness, 
and depravity, and implies something: 
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misdemeanor in the nature of crimen falsi.^® 

On the other hand, except as appears below, it 
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is usually held improper to show the conviction of 
a mere misdemeanor or minor offense’^ which does 
not involve moral turpitude,’® or an offense which 


Immoral in Itself regardless if it is, 
punishable by law, the doing of the | 
act Itself and not its prohibition by 
statute fixing the moral turpitude. 
Ala.—Ledbetter v. State, 36 So.2d 
664, 34 Ala.App. 36, certiorari de¬ 
nied 36 So.2d 571, 251 Ala. 129. 

Me.—State v. Jenness, 62 A.2d 867, 
143 Me. 380. 

Va.—^Parr v. Commonwealth, 96 S.B. 
2d 160, 198 Va. 721. 

(2) Ordinarily, conviction of a 
crime punished by imprisonment in 
a penitentiary or in a state prison in¬ 
volves moral turpitude within stat¬ 
ute permitting the testing of witness’ 
credibility by examination with re¬ 
spect to prior convictions for ’’of¬ 
fenses involving moral turpitude.” 
Ala.—^Dickey v. State, 26 So.2d 532, 

32 AlaA-pp. 413. 

(3) Record of a conviction docs 

not show ’’moral turpitude” within 
statute permitting previous convic¬ 
tion of an offense Involving moral 
turpitude to be shown to affect cred 
ibility of a witness, where offense is 
such that a majority of good citizens 
would not so consider it, even though 
other good citizens, with minority 
Ideas of reform, might positively af- | 
firm its existence. 1 

Me.—State v. Jenness, 62 A,2d 867, 

143 Me. 380. 

(4) ’’Crimes malum in se” involve 
moral turpitude, while most offenses 
that are unlawful only because made 
so by statute, do not. 

Me.—State v. Jenness, supra. 

Offenses held to Involve moral tnxpi- 
tnde 

(1) Adultery. 

Ala.—^Norris v. State, 166 So. 656, 
229 Ala. 226. reversed on other 
grounds 66 S.Ct. 579, 294 U.S. 687, 
79 L.Ed. 1074. 

(2) Assault with intent to murder. 
Ala.—Williams v. State, 171 So. 386, 

27 Ala.App. 293. 

(3) Making false statement in sup¬ 
port claim for unemployment bene- 
fits. 

Va.—Chesapeake & O. Ry. Co. v. 
Hanes. 86 S.B.2d 122, 196 Va. 806 

(4) Soliciting for prostitutes. 

Ga.—Evans v. State, 28 S.E.2d 671, 

70 Ga.App. 500. 

(5) Swindling. 

Tex.—Sweat v. State. 102 S.W.2d 226, 

132 Tex.Cr. 122. 

( 6 ) Theft. 

Tex.—^Arambula v. State, 112 S-W.2d 

737, 133 Tex.Cr. 474. 

( 7 ) Other offenses see 70 C.J. P 
861 note 7 [b]. 

Misdemeanors involving moral tur¬ 
pitude may be shown. 


Tex.—Collier v. State, 1 S.W.2d 295, 
108 Tex.Cr. 339. 

70 C.J. p 851 note 7 [c]. 

70. U.S.—^U. S. V. Montgomery, C.C. 
A.N.J., 126 P.2d 161, certiorari de¬ 
nied Montgomery v. U. S., 62 S.Ct. 
1268, 316 U.S. 681, 86 L.Ed. 1764— 
Melaragno v. U. S., C.CA-Pa., 88 P. 
2d 264. ^ 

U.S.—^U. S. V. Haynes. D.C.Pa., 81 F. 
Supp. 63, affirmed, CA-, 173 P.2d 
223—U. S. V. KaU, U.C.Pa., 78 P. 
Supp. 436, afllrmed, CA«, 178 P.2d 
116, 

Pa.—Commonwealth v. Jones, 6 A. 
2d 804, 334 Pa, 321. 

Commonwealth v. Barclay, 116 A. 
2d 405, 178 Pa.Super. 668—Com¬ 
monwealth V. Socci, 110 A.2d 862, 
177 Pa.Super. 426 —Commonwealth 
V. Waychoff, 110 A.2d 780, 177 Pa. 
Super. 182—Commonwealth v. 
Gibbs. 74 A.2d 760, 167 Pa.Super. 
79—Commonwealth v. Gold, 38 A. 
2d 486, 166 Pa.Super. 364. 

Commonwealth v. Armstrong, 
Ouar.Sess., 47 I^ack-Jur. 163—Com¬ 
monwealth V. Riggin, O. & T., 10 
PayLJ. 6, 60 York Leg.Rec. 167 
70 C,J. p 861 note 8. 

Crimes held in nature of crimen falsi 

(1) Burning property for purpose 
of collecting insurance. 

Ohio.—Komrelch v. Industrial Fire 
Ins. Co., 6 N.B.2d 153, 132 Ohio St. 
78. 

(2) Obtaining signatures to a pri¬ 
mary nomination petition by false 
representations. 

Pa.—Commonwealth v. Sciullo, 82 A* 
2d 695, 169 Pa.Super. 318. 


71. U.S.—U. S. ex rel. Rooney v. 
Ragen, C.AI11., 173 P.2d 668, cer¬ 
tiorari denied 69 S.Ct. 1624, 337 U. 
S. 961, 93 L.Bd. 1759 —Melaragno v. 
U. S., C.C.APa., 88 F.2d 264. 

Cal._^People v. Waters, 65 P.2d 852, 

19 C.A2d 466. 

Del.—State v. Witsil, 187 A. 113, 
W.W.Harr. 653. 

Idaho.— State v, Machen, 58 P.2d 
1246, 66 Idaho 765. 

Ky._Grigsby v. Commonwealth, 187 

S.W.2d 259, 299 Ky. 721, 159 A.L.R. 
196. 

Tex—Connor v. Heard & Heard, Civ. 
App„ 242 S.W,2d 205. refused no 
reversible error, 

70 C.J. p 851 note 9. 

Partioular oonvlotlons held not ad^* 
missible 

(1) Adultery. 

Pa.—Gerhart v. Gerhart, 57 A.2d §95, 
162 Pa.Super. 252. 

(2) Burglary of the second degree 
with sentence to the county Jail for 
six months. 

Cal._People v. Hamilton, 198 P.2d 

873, 33 C.2d 45. 
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(3) Disorderly person. 

N’.j.—state V. Block, 196 A. 225, 119 
N.J.Law 277, affirmed 1 A.2d 408, 
121 H.J.Law 73. 

(4) Vagrancy. 

Idaho.—State v. Scott, 239 P.2d 258, 
72 Idaho 202. 

(6) First conviction for drunken 
driving of automobile. 

Tex.—^Burton v. State, 194 S,W,2d 
398, 149 Tex.Cr. 327. 

Va.—Zirkle v. Commonwealth, 56 S. 
E.2d 24, 189 Va. 862. 

(6) Petit laj*ceny. 

m.—^Mulroy v. Prudential Ins. Co. 
of America, 20 N.B.2d 613, 299 Ill* 
App. 698. 

(7) Violation of liQuor laws. 

U.S.—Mason v. U. S., C.C.A.Fla., 95 

P.2d 612. 

U. S. V. Haynes, D.C.Pa., 81 F. 
Supp. 63, affirmed CAu, 178 F.2d 
223 

Ala.—Vaughn v. State, 183 So- 428, 
236 Ala. 442. 

Green v. State, 40 So.2d 108, 34 
Ala.App. 311, certiorari denied 40 
So.2d 110, 252 Ala. 129—^Black- 
shear V. State, 36 So.2d 244, 83 Ala. 
App. 676, certiorari denied 36 So. 
2d 250, 251 Ala. 11. 

(8) Other cases see 70 C.J, p 861 
note 9 tbj. 

72. Ala.—^Nelson v. State, 44 So.2d 
802, 36 Ala.App. 179—Ledbetter v. 
State, 36 So.2d 564, 34 Ala.App. 35. 
certiorari denied 36 So.Sd 671, 251 
Ala. 129—^Komegay v. State, 33 
Sa.2d 405, 33 AlaApp. 338. 

Ga.—Bryant v. State, IS S.B.2d 820, 
191 Ga. 686—^Whitley v. State, 8 
S.B.2d 688 , 188 G€l 177. 

Me.—State v. Jenness, 62 A.2d 867, 
143 Me. 880. 

Pa.—Commonwealth v. Gallagher, 69 
A2d 432, 165 Pa.Super. 653. 

Tex.—^Dempsey v. State, 266 S.W.2d 
875, 169 Tex.Cr. 602—^Whitworth v. 
State, 221 S.W.2d 240, 153 Tex.Cr. 
455—^Kennedy v. State, 200 S.W.2d 
400, 160 Tex.Cr. 215—^Ruedas v. 
State, 158 S.W.2d 600, 143 Tex.Cr. 
291—Rylee v. State, 96 S.W.2d 988, 
131 Tex.Cr. 127. 

Va.—^Parr v. Commonwealth, 96 S.E. 
2d 160, 198 Va. 721—Pike v. Eu¬ 
bank, 90 S.B.2d 821, 197 Va. 692. 

70 C.J. p 861 note 10. 


Partioular conviotlons held not aOU 
xnlsslble 

(1) Assault. 

Tex.—Garza v. State, 160 S.W.2d 926, 
143 Tex.Cr. 624. 

Ya,_^Burford v. Commonwealth, 20 

S.B.2d 509, 179 Va. 762. 

(2) Drunkenness and disorderly 
conduct. 

Ala.—Grammer v. State, 196 So, 268, 
239 Ala. 633. 
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is not regarded as being infamous^^ or crimen 
falsi^^ in its nature. 

In some instances, it has been held that the ad¬ 
mission of testimony of a prior conviction to im 
peach the veracity or credibility of a witness is 
solely within the discretion of the trial judge,^ 
and that proof of convictions of crimes not of an 
infamous nature or involving moral turpitude is al¬ 
lowable in the discretion of the courtJ® In some 
jurisdictions, as where statutes providing that a con¬ 
viction of “crime” or of a “criminal offense” may be 
shown to affect credibility are so construed, proof 
of any crime regardless of its grade is authorized.^^ 
However, where conviction for offenses other than 
those involving moral turpitude may be shown, the 
conviction must be of some offense the commission 


of which reflects on the credibility of the witness,*^^ 
although it has also been held to the contraryJ^ 

A previous conviction on a former trial of the 
instant case cannot be used to attack the credibility 
of defendant as a witness.^® So, also, the fact that 
a witness has pleaded guilty to, or been convicted 
of, an offense which is the subject matter of the 
trial in which such witness testifies is no reason 
for receiving the witness’ testimony with great 
caution,and is not admissible to impeach the credi¬ 
bility of the witness.® 2 

Perjury, A judgment of conviction for perjury 
is admissible in determining the credibility of a 
witness j®® and, in fact, it has greater weight 
against the credibility of a witness than any other 
crime.®^ 


Tex.—^Traders & General Ins. Co. v. 
Russell, Civ.App., 99 S.W.2d 1079, 
error dismissed. 

Ruedas v. State, 158 S.W.2d 600, 
148 Tex.Cr. 291. 

(3) Fighting and shooting craps. 
Tex.—^Handy v. State, 126 S.W.2d 

30, 136 Tex.Cr. 208. 

(4) Gaming. 

Tex.—^Neill v. State, 258 S.W.2d 828, 
158 Tex.Cr. 551. 

Ya.—^Parr v. Commonwealth, 96 S.E. 
2d 160, 198 Va. 721. 

(5) Operating a motor vehicle 
while intoxicated, 

]y[e.—State v. McClay, 78 A.2d 347, 
146 Me. 104. 

Tex.—Tripp v. Watson, Civ.App., 235 
S.W.2d 677, error refused no re¬ 
versible error. 

( 6 ) Violation of liquor laws. 

IT.S.—^U. S. V. Haynes, D.C.Pa., 81 F, 

Supp. 63, affirmed C.A., 173 F.2d 
223 

Ala.—Stephens v. State, 33 So.2d 245, 
250 Ala. 123. 

Bryant v. State, 33 So,2d 402, 
33 AlaA.pp. 346—Pinkerton v. 
State, 20 So.2d 604, 31 Ala.App. 
599—Wiggins v. State, 173 So. 890, 
27 Ala.App. 451. 

Tex.—^Rivera v. State, 256 S.W.2d 
219, 158 Tex.Cr. 304—^Andrews v. 
State, 228 S.W.2d 173, 154 Tex.Cr. 
392—^Burton v. State, 176 S.W.2d 
197, 146 Tex.Cr. 446—Morton v. 
State, 66 S.W.2d 329, 126 Tex.Cr. 
76. 

70 C.J. p 861 note 10 [b] (7). 

(7) Other cases see 70 C.J. p 861 
note 10 [b]. 

73 . Conn.—State v. Van Allen, 97 A. 

2d 890, 140 Conn. 39. 

Ill. —Dempster v. New York Cent. R. 

Co.. 118 N.B.2d 56, 2 IUA.pp.2d 47. 
Ind.—^Niemeyer v. McCarty, 51 N.B. 

2d 365, 221 Ind. 688 , 164 A.L.R. 116. 
70 C.J. p 852 note 11. 

Piuridciilar offenses held not lufamons 
(1) Violations of Dyer Act relat¬ 


ing to transportation of stolen prop- 
erty. _ 

Ill.—^People V. Kirkpatrick, 110 N.E. 
2d 619, 413 Ill. 595. 

(2) Drunkenness. 

Conn.—State v. Van Allen, 97 A.2d 
890, 140 Conn. 39. 

(3) Other cases see 70 C.J. p 852 
note 11 [a]-[d]. 

74. U.S.—Melaragno v. U. S., C.C.A. 
Pa., 88 P.2d 264. 

Crimes held not In nature of crimen 
falsi 

(1) Deserting wife and children. 
tr.S. — TJ. S. v. Montgomery, C.C.A.N. 

J., 126 F.2d 161, certiorari denied 
Montgomery v. U. S., 62 S.Ct. 1268, 
316 U.S. 681, 86 Ii.Bd. 1764. 

(2) Operation of still. 

U.S.—Melaragno v. U. S., C.C.A.Pa., 
88 F.2d 264. 

Pa.—Commonwealth v. Scliambers, 
167 A. 645, 110 Pa.Super. 61. 

75. U.S.—U. S. v. Pinna, C.A.I11., 
229 P. 2 d 216. 

YT.Va.—States v. Riss & Co., 80 S.E. 
2d 9, 139 W.Va. 1. 

76. U.S.—Pettlngill v. Puller, C.CA.. 
Vt., 107 P.2d 933, certiorari denied 
60 S.Ct. 609, 309 U.S. 669, 84 L.Bd. 
1016. 

Md.—Hunter v. State, 69 A.2d 606, 
193 Hd. 596. 

Vt.—State V. Coolidge, 171 A. 244, 
106 Vt. 183. 

70 C.J. p 852 note 12. 

77 . Mias.—Breland v. State, 73 So. 
2d 267, 221 Miss. 371. 

70 C.J. p 852 note 13. 

Convictions of partionlar crimes held 
admissible 

(1) Criminal contempt. 

Colo.— Dockerty v. People, 44 P.2d 
1013, 96 Colo. 338. 

(2) Drunkenness. 

Miss.—Phillips V, State, 43 So.3d 208. 

(3) Drunken driving. 

Ark.—^Biack v. State, 222 S.W.2d 816, 
215 Ark. 618, certiorari denied 70 
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S.Ct. 490, 339 U.S. 956, 94 L.Ed. 
590. 

(4) Simple assaults. 

D.C.—Bostic V. U. S., 94 P.2d 636, 68 
App.D.C. 167, certiorari denied 68 
S.Ct. 523, 303 U.S. 635, 82 L.Ed. 
1095. 

78. U.S.—Melaragno v. U. S., C.C.A. 
Pa.. 88 P. 2 d 2C4. 

Md.—^Linkins v. State, 96 A.2d 246, 
202 Md. 212—Hunter v. State, 60 
A.2d 605, 193 Md. 59C. 

Pa.—Commonwealth v. Jones, 5 A* 
2d 804, 331 Pa. 321. 

Commonwealth v. Waychoff, 110 

A. 2d 780, 177 Pa.Super. 182. 

Ya.—^Zirkle v. Commonwealth, 55 S. 

B. 2d 24, 189 Va. 862—Doll v. Com¬ 
monwealth, 189 S.E. 441, 167 Va. 
626. 

70 C.J. p 853 note 14. 

79 . Mass.—Quigley v. Turner, 22 N. 
E. 586, 150 Mass. 108. 

80. Tex—^Martin v. State, 189 S.W. 
262, 80 Tex.Cr. 275—Richardson v. 
State, 27 S.W. 139, 33 Tex.Cr. 618. 

81. U.S.—^U. S. V. Buck, D.C.MO., 
23 F.Supp. 603. 

82. Effect of conviction on civil snit 

In civil action to recover damages 
for assault and battery, record of de¬ 
fendant’s conviction on same charge 
of assault and battery against pros¬ 
ecutor is not admissible for purpose 
of impeaching her credibility. 

Pa.—Zubrod v. Kuhn, 53 A.2d 604, 
357 Pa. 200. 

83. Ind.—^Nlemeyer v. McCarty, 51 
N.B.2d 366, 221 Ind. 688 , 154 A.L.R. 
115. 

Ky,—^Wood V. Wood, 264 S.W.2d 2G0. 
N.J.—^Zimmerman v. Zimmerman, 79 

A. 2d 69, 12 N.J.Super. 61. 

Va.—Pinn v. Commonwealth, 186 S. 

B. 169, 166 Va. 727. 

84. N.T.—^People v. Allocca, 170 N. 
Y.S. 881, 183 App.Dlv. 571, 37 N.Y. 
Cr. 24. 

70 aJ. P 863 note 25. 
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Contempt, Although a judgment holding a per- 
"son in contempt of court is not a ‘‘conviction of a 
crime” within the rule,^® where the basis of the 
judgment in contempt is perjury, it is pertinent on 
the question of credibility.86 

Court martial. Evidence pertaining to the mili¬ 
tary court-martial record of a witness, even though 
the witness is accused in the criminal prosecution, 
has been held not admissible.^^ However, it has 
also been held that a conviction by a court martial 
is admissible provided the offense is of the requisite 
tjnpe, such as one involving moral turpitude and 
the fact that the offense is purely military in char¬ 
acter does not, of itself, negative the existence of 
moral turpitude.^^ 

Violations of local ordinances; traffic violations. 
•Conviction of a violation of a local or municipal or 
dinance cannot be shown, nor can conviction of 
a traffic violation^i in a summary proceeding.^^ 

Validity of conviction. Convictions under an un- 
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constitutional statute cannot 

has been held to the contrary.** A witness canno 
be impeached by shoiving a conviction of an offe 

in a court not having competent jurisdiction o 

such offense nor can a conviction be shovm w^^ 
is invalid in that the statute under which the co 
viction had been obtained made no provision fo 

a • _S_ ±.1,. ^ 


Impeachment of own witness. The rules appli¬ 
cable to showing conviction of a crime to impeac 
a witness do not apply where witness is one 
called by the party seeking to impeach him, - 
though there is some authority to the contrary. 

Matters pertaining to juvenile courts. Under a 
statute so providing, the disposition of a delinquent 
child in a juvenile court is not admissible as evidence 
against the child in any other case or proceeding , 
and an adjudication that a party is a juvenile delin¬ 
quent is not a conviction of a crime such as may 
be shown to attack the credibility of a witness.^ 


«5. Ind.—^Niemeyer v. McCarty, 61 
N.E.2d 365, 221 Ind. 688, 164 A.L..R. 

—^Farrell v. Phillips, 123 N.W. 
117, 140 Wis. 611. 

■86. Ind.—^isriemeyer v. McCarty, 51 
N.E.2d 365, 221 Ind. 688, 164 A.L.K. 
115. 

Contempt in nature of perjury 
Fact that witnesses for state in 
prosecution for criminal contempt 
of court had either pleaded guilty 
or had been convicted of a contempt 
which was in substance willful per¬ 
jury did not disqualify them from 
testifying against defendant, but 
weight to be given their testimony 
was thereby seriously impaired, 
jq-—Zimmerman v. Zimmerman, 79 
Al2d 69, 12 N.J.Super. 61. 

.87- U.S.—Henderson v. U. S., C.A. 
Tenn., 202 F.2d 400, rehearing de¬ 
nied 204 F.2d 126. 

Ala.— Nelson v. State, 44 So.2d 
802, 36 Ala.App. 179. 

89. Ala.— Nelson v. State, supra. 

30. U.S.—^McClain v. V. S., C.A.Fla. 
224 F.2d 622. 

Ala.—Grammar v. State, 196 So. 268 
239 Ala. 633—Norris v. State, 166 
So. 656, 229 Ala. 226, reversed on 
other grounds 66 S.Ct. 679, 294 U.S. 
587, 79 L.Bd. 1074. ^ ^ ^ __ 

Mo.—Stokes V. Wabash B. Co., 19 < 
S.W.2d 304. 365 Mo. 602. 

Hoftman v. Graber, App., 163 S. 
W.2d 817—City of St Louis v. 
Tanner, App., 143 S.W.2d 364. 

NY_^Merkllng v. Ford Motor Co., 

*296 N.T.S. 393, 251 App.Dlv. 89. 
Ohio.—City of Columbus v. Tread¬ 
well. App., 64 N.B.2d 720. 


Okl.—Corpus Juris cited in Flanag^ 

V. Oklahoma By. Co., 206 P.2d 190, 
192, 201 Okl. 362. 

S.r>.—Corpus Jtiris cited in Hopp v. 
Thompson, 38 N.W.2d 133, 135, 72 
S.D. 674. 

70 C.J. p 853 note 16. 

91 , N.T.—De Stasio v. Janssen 

Dairy Corp., 18 N.B.2d 833, 279 N. 

Y 601 

Walther v. News Syndicate Co., 

93 N.T.S.2d 637, 276 App.Div. 169 

_Same v. Davison, 1 N.Y.S.2d 3i4, 

263 App.Div. 123. 

Okl._ ^Flanagan v. Oklahoma By. Co., 

206 P.2d 190, 201 Okl. 362. 

So, under statutory provision that 
conviction for traffic violation less 
t iian felony shall not affect offender s 
credibility as witness. 

Ark.— Dixie Culvert Mfg. Co. v. 
Richardson, 236 S.W.2d 713, 218 
Ark. 427. 

2. N.J.—^Huff V. C. W. Goddard 
Coal & Supply Co., 148 A. 175, 106 
N.J.Law 19. 

93 . Okl.—^Porter v. State, 202 P. 
1039, 20 OkLCr. 355. 

94 . Mass.—Scannell v. Boston El. B. 
Co., 67 N.B. 341, 176 Mass. 170, 

95 . Ala,— Bodine v. State, 29 So. 926 
129 Ala. 106. 

70 C.J. P 863 note 22. 

96. Conviction of second-degree 
murder 

On separate trial of one or two 
persons charged with first-degree 
murder, record of other defendants 
Plea of guilty of second-degree mur¬ 
der was inadmissible in evidence on 
Question of his credibility as states 
witness, although trial judge orig¬ 
inally accepted such plea, where \in- 


disputed facts precluded conviction 
of second-degree murder under stat¬ 
ute defining offense charged. 

Wash.— State v. Coe, 208 P.2d 863, 
84 Wash.2d 836. 


97. N.T.—People v. Countryman, 
196 N.T.S. 728, 201 App.Div. 806, 

40 N.T.Cr. 34. 

70 C.J. P 854 note 27. 

Right to impeach own witness gen¬ 
erally see supra 5 477. 

98. Statute as to adverse witnesses 
Under statute relating to examina¬ 
tion of adverse witnesses, and pro¬ 
viding that party calling such ad¬ 
verse witness shall not be bound by 
testimony given, but testimony giv¬ 
en may be rebutted, party calling 
such witness is entitled to consider 
him as witness called against him 
within meaning of statute providing 
that witness may be impeached by 
party against whom he was called 
by showing that witness has been 
convicted of felony, and fact that 
impeachment by showing of convic¬ 
tion of felony was not brought in un¬ 
til rebuttal does not make it inad¬ 
missible. 

Cal.—^Lovlnger v. Anglo Cal. Nat. 
pfl,nk of San Francisco, App., 248 
P.2d 661, hearing dismissed. 

99. Mo.—State v. Coffman, 230 S.W. 
2d 761, 360 Mo. 782. 

Purpose of statute Is to protect 
children who have been before the 
juvenile court. 

Mont.—State v. Searle, 239 P.2d 995, 
126 Mont 467. 

1 . N.J.—State V. I>e Paola» 73 A.2d 

664, 6 N.J. 1. , 

iq-y.—^Murphy v. City of New York, 
*78 N.T.S.2d 191, 273 App.Div. 292. 
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So, also, conviction as a delinquent child cannot 
be shown for purposes of impeachment under a stat¬ 
ute prohibiting such conviction from being used as 
evidence for any purpose except in subsequent cas¬ 
es against the same child under the statute.^ How¬ 
ever, in the absence of a statute expressly prohibit¬ 
ing the use of such evidence, proof that a witness 
has been a ward of the juvenile court may be shown 
for impeachment purposes and where a juvenile 
is convicted of felony and the conviction reversed 
because he should have been proceeded against as 
a juvenile, such conviction is not within the statute 
and may be shown."* 

b. What Constitutes Conviction 

Although there Is some authority to the contrary, a 
verdict of guilty, or even a plea of guilty. Is not alone 
sufficient to constitute a conviction, but there must be a 
Judgment or sentence thereon. 

Although it has been held that a verdict of guilty 
is sufficient as a conviction without sentence there¬ 
on,® ordinarily, in order to constitute a conviction of 
crime of which evidence can be given to affect the 
credibility of a witness, there must be not only a 
verdict of guilty, but also a judgment or sentence 
thereon by the court,® at least, where the time for 


98 C. J. S* 

the taking of an appeal has not yet expired;*^ and a 
mere verdict of guilty is not a conviction which 
may be shown.® 

The decision of the police commissioners finding 
a policeman guilty of certain crimes is not a con¬ 
viction which may be shown to affect his credibili¬ 
ty;® nor is disbarment of an attorney, on a charge 
involving the commission of a crime, a conviction 
of such crime.^® Where the witness, after convic¬ 
tion and before sentence, files a petition for release 
on probation, the conviction may be shown.ii 

Plea of guilt. The entering of a plea of guilty 
without judgment or sentence thereon has been held 
not to be a conviction within the rule,^® although as 
to this the contrary has been held.^® 

Fotfeiture of police couti bond. Where a police 
court bond is deliberately forfeited, such forfeiture 
is tantamount to a plea of guilty, and judgment 
thereon is a conviction within the rule;^^ but there 
is also some authority to the contrary.^® 

Nolo contendere. Although there is authority to 
the contrary,a judgment on a plea of non vult 
contendere or nolo contendere is such a conviction 
as may be shown but where there is no judg- 


2. Kan.—CozpiLS Jorls ^Luoted tn 
State v. Homolka, 145 P.2d 156, 168. 
158 Kan. 22. 

70 C.J. p 853 note 23. 

3. Frooeedinffs not to import crim¬ 
inal act 

The provision in the Juvenile Court 
Act that in no case shall any pro¬ 
ceeding’s, order, or Judgment of the 
Juvenile court be deemed to import 
a criminal act on part of the child 
does not prevent proof that a wit¬ 
ness had been a ward of the Juvenile 
court. 

Kan.—State v. Homolka, 145 P.2d 
156, 158 Kan. 22. 

4. Tex.—^McGufEey v. State, 296 S.W. 
562, 107 Tex.Cr. 365. 

5. Cal.—People v. Williams, 163 P.2d 
692, 27 C.2d 220—^People v. Ward, 
66 P. 372, 134 Cal. 301. 

Use of conviction as factor in defini¬ 
tion 

Where there is any forfeiture of 
rights or any additional penalties be¬ 
cause of a former conviction, the 
weight of authority is that to have a 
“conviction” a Judgment must be 
entered; but where the “conviction” 
goes merely to the credibility of a 
witness, a finding of guilt by a Jury 
is admissible as bearing on the cred¬ 
ibility of the witness, at least until 
the verdict is reversed, set aside, or 
vacated. 

HawalL—Territory of Hawaii v. 
Warner, 39 Hawaii 386. 


6. Bel.—Corptis Juris cited In State 
V. Witsil, 187 A. 112, HE, 7 W.W. 
Harr. 553. 

D.C,—Beasley v, V. S., 218 F.2d 366, 
94 XJ.S.APP.B.C. 406, certiorari de¬ 
nied 75 S.Ct. 584, 349 XJ.S. 907, 99 
L.Bd. 1243—Thomas v, U. S., 121 
F.2d 905, 74 App.D.C. 167. 

Mass.—^Forcier v. Hopkins, 110 N.B. 
2d 126, 329 Mass. 668—Common¬ 
wealth v. Hersey, 85 N.B.2d 447, 
324 Mass. 196—City of Boston v. 
Santosuosso, 30 N.B.2d 278, 307 
Mass. 302—^Karasek v. Bockus, 199 
H.B. 726, 293 Mass. 371. j 

Pa.—Commonwealth v. Palarino, 77 
A.2d 665, 168 Pa.Super. 152. 

70 C.J. p 856 note 62. 

7. B.C.—Beasley v. U. S., 218 F.2d 
866, 94 U,S.App.I).C. 406, certiorari 
denied 76 S.Ct. 684, 349 U.S. 907, 
99 L.Bd. 1243. 

8. Pa.—Commonwealth v. Palarino, 
77 A.2d 666, 168 Pa.Super. 162. 

70 C.J. p 866 note 63. 

9. N.T.—People v. Sullivan, 54 N.T. 
S. 638, 34 App.Biv. 644, 13 N.T.Cr. 
377. 

10. N.T.—^People v. Dorthy, 46 N.T. 
S. 970, 20 App.Biv. 308, 13 N.T.Cr. 
173, affirmed 60 N.E. 800, 166 N.T. 
237, 13 N.T.Cr. 30. 

11. Ill.—^People V. Andrae, 129 N.K 
178, 296 Ill. 445. 

70 C.J. p 856 note 70, 

19 . Mass.—^Karasek v. Bockus, 199 
N.B. 726, 293 Mass. 371. 
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Pa.—Commonwealth v. Palarino, 77 
A.2d 666, 168 Pa.Super. 162. 

70 C.J. p 856 note 64. 

Present denial of guilt 
In proceeding for workmen’s com¬ 
pensation wherein it was shown that 
employee had pleaded guilty to nar¬ 
cotic charge, but employee presently 
denied guilt, and there was no show¬ 
ing of conviction, trial court proper¬ 
ly excluded evidence of charge 
against employee. 

Tex.—General Ins. Corp. v. Handy, 
Civ.App., 267 S.W.2d 622, refused 
no reversible error. 

13. Cal.—^People v. Bail, 140 P.2d 
828, 22 C.2d 642. 

70 C.J. p 856 note 66. 

14. Okl.—^Le Blano v. State, 245 P.2d 
134, 95 Okl.Cr. 280. 

15. B.C.—Kitchen v. U. S., 221 P.2d 
832, 96 U.S.APP.B.C. 277. 

16. Ala.—^Wright v. State, 79 So.2d 
66, 38 Ala.App. 64, certiorari de¬ 
nied 79 So.2d 74, 262 Ala. 420. 

Conn.—^Krowka v. Colt Patent Fire 
Arm Mfg. Co., 8 A.2d 5, 126 Conn. 
705. 

Mass.—Olszewski v. Goldberg, 111 N. 
B. 404, 223 Mass. 27. 

17. U.S.—Kilpatrick v. C. t K., C.A. 
Fla., 227 F.2d 240—^Pfotzer v. Aqua 
Systems, aaA.N.T., 162 P.2d 779. 

N.J.—State v. Fox, 79 A.2d 76, 12 
N.J.Super. 132. 

Pa.—Commonwealth v. Sciullo, 82 A. 
2d 695» 169 Pa.Super. 31$. 
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ment of guilt after such a plea, it is improper to 
show that such plea was entered.^^ 

c. Details of Crimes and Convictions 

While the Impeaching evidence is restricted to the 
fact of conviction, and cannot show details and Incidents 
of the crime, it may show the name and nature of the 
crinne, and the number of convictions, it Is Immaterial 
where the conviction was obtained, provided the crime 
is a sufficient one, under the law of the forum, for im¬ 
peachment purposes. 

In general, the impeaching evidence is restricted 
to the fact of conviction, and it is not permissible to 
show the details and incidents of the crime,or 
the identity of the person on or against whom the 
crime was committed.^® However, the details of the 
crime may be gone into where such is made neces¬ 
sary by the witness requesting more specific in¬ 
formation as to what was inquired about^t 

Name and nature of crime^ It is generally held 
that inquiry is not confined to the mere fact of con¬ 
viction of some crime, but the name^^ and nature^^ 
of the crime of which the witness was convicted 
may be brought out, although there is authority 
to the contrary.24 

Number of convictions. It may be shown that the 
witness has been convicted of crime several times.^5 


Place or jurisdiction of conviction. A conviction 
of crime in another state may be shown for the pur¬ 
pose of discrediting a witness,^® except when con¬ 
victions cannot be shown at all for such purpose 
and a conviction of crime under a state law, and 
as to which the federal court had no jurisdiction, 
may be shown in a federal court.^® 

Whether a conviction in a foreign jurisdiction is 
for a crime of the requisite type, such as a felony 
or an infamous crime, so that such conviction may 
be shown for impeachment purposes, depends not 
on how such crime is known and characterized in 
the foreign jurisdiction, but on the gist of the of¬ 
fense and to which crime in the law of the forum 
it is analogous.^® Under a statute providing that 
the credibility of witnesses may be attacked by proof 
of conviction of a “felony,” evidence is admissible 
as to a prior conviction anywhere of any crime 
which constitutes a felony in the law of the forum 
and, conversely, evidence is not permitted as to 
conviction of a crime in another jurisdiction, al¬ 
though characterized as a felony in that jurisdic¬ 
tion, where it is not a felony under the law of the 
forum.®^ 


Wash.—^Haley v. Brady, 137 P.2d 505, 
17 Wash.2d 775. 146 A.L.R. 859. 

70 C.J. P 856 note 68. 

18. Wis.—^Remington v. Judd, 202 
N.W. 679, 186 Wia. 888. 

70 C.J. p 856 note 69. 

19- Tex.—^Breather v. State, 18 S.W. 

2d 649, 113 Tex.Cr. 167. 

70 C.J. p 854 note 32. 

20. Tex.—Choice v. State, 114 S.W. 
132, 54 Tex.Cr. 517, 

70 C.J. p 854 note 33. 

21. Tex.—Hulbert v. State, 260 S.W. 
575, 97 Tex.Cr. 186. 

70 C.J. p 854 note 34. 

22 . Or.—Corpus Juris quoted in | 
State V. McGowan, 280 P.2d 976, | 
979, 980, 203 Or. 551—Corpus Ju¬ 
ris cited in State v. Wilson, 189 P. 
2d 403, 410, 182 Or. 681. 

70 C.J. p 854 note 29. 

23. Oft T.—^People v. Williams, 163 P. 
2d 692, 27 a2d 220. 

Ky.—Quillen v. Commonwealth, 120 
S.W.2d 1047, 275 Ky. 168. 

Or._Corpus Juris quoted in State v. 

McGowan. 280 P.2d 976, 979, 980, 
203 Or. 661—Corpus Juris dted in 
State V. Wilson, 189 P.2d 403, 410. 
182 Or. 681. 

Wash.—^Rung v. Radke, By and 
Through Gates, 269 P.2d 584, 44 
Wa8h.2d 690. 

70 C.J. p 864 note 30. 

24. Wis.—Rice V. Stat^ 217 N.W. 
697, 195 Wis. 181. 

70 C.J. P 854 note 81. 


Purpose of rule permitting proof 
of previous conviction, but excluding 
nature of offense on which convic¬ 
tion was had, is not to prejudice 
minds of jury by showing that de¬ 
fendant had been guilty of another 
crlma 

—state V. Adams, 43 N.W.2d 
446, 257 Wis. 433. 

25. TJ.S.—Flowers v. U. S., C.C.A. 
Neb., 83 F.2d 78. 

D.C.—Hamilton v. XJ. S., Mun.App., 
31 A. 2d 887, reversed on other 
grounds 140 F.2d 679, 78 U.S.App. 
D.C. 316, 

Ky.—Allison v. Commonwealth, 117 
S.W.2d 184, 273 Ky. 638. 

Or.—State v. McCowan, 280 P.2d 976, 
203 Or. 551—Corpus Juris cited in 
State V. Wilson, 189 P.2d 403, 410, 
182 Or. 681—State v. Cunningham, 
144 P.2d 303, 173 Or. 25. 

70 C.J. p 854 note 37. 

I 

! 23. Ala.—Corpus Juris dted in Wil¬ 
liams V. State, 189 So. 84, 85, 238 
Ala. 40. 

I Nelson v. State, 44 So.2d 802, 35 
Ala,App. 179—Danley v. State, 41 
So.2d 414, 34 Ala-App. 412, certio¬ 
rari deni^ 41 So.2d 417, 252 Ala. 
420. 

Mass.—City of Boston v. Santosu- 
osso. 80 N.B.2d 278, 307 Mass. 302. 

Or._Corpus Juris dted in State v. 

Wilson, 189 P.2d 408. 410, 182 Or. 
681—State v. Cunningham, 144 P. 
2d 303, 178 Or. 25. 
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Tex.—Gober v. State, 76 S.W.2d 518, 
127 Tex.Cr. 304. 

Ya.—Bell v. Commonwealth, 189 S.E. 

441, 167 Va. 626. 

70 C.J. p 854 note 36. 

27- Tex.—^Missouri, etc., B. Co. v. 
De Bord, 63 S.W. 687, 21 Tex.Civ. 
App. 691 (in civil action). 

28. XJ.S.—U. S. V. Skidmore, C.C.A. 
IlL, 123 F.2d 604, certiorari denied 
Skidmore v. U. S., 62 S.Ct. 626, 315 
U.S. 800, 86 L.Ed. 1201, rehearing 
denied 62 S.Ct 638. 316 U.S. 828. 86 
L.Ed. 1223. 

29. Ill.—^People V. Barkpatrick, 110 
j N.B.2d 519, 418 Ill. 595. 

130. Del.—State v. Witsil, 187 A. 112, 
7 W.W.Harr. 653. 

31. Del.—State v. Witsil, supra. 
Particular crimes hdd misdemeanors 
in forum 

(1) Credibility of witness could 
not be attacked by proof of convic¬ 
tion in federal court in Pennsylvania 
for conspiracy to violate national 
prohibition law, wlilch is a felony 
by federal statute, since in Delaware 
conspiracy is a misdemeanor, and 
credibility may be attacked in Dela¬ 
ware only by proof of a conviction 
of felony. 

Del.—State v. Witsil, supra. 

(2) Conviction of defendant in a 
federal district court on a charge of 
removing and concealing liquor on 
which no tax had been paid, which 
is a felony under federal statute, but 
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cL Itemoteaess of Conviction 

In general It Is not permissible to show, tor 
ment purposes, a conviction so remote in time as 
no bearing on the present character of the witness, but 
whether a conviction Is too remote is ordinarily a 
tor the court’s discretion In the light of all the facts, in¬ 
cluding whether there is any Indication that the witness 
has reformed. 


Except where lapse of time has been held not to 
prevent the showing of a previous conviction,it 
is not permissible to show, for the purpose of irn- 
peaching a witness, a conviction of crime which is 
so remote in point of time that it cannot reasonably 
bear on his present character.^* However, except 
where, by statute, lapse of time prevents the show¬ 
ing of a conviction,®* whether a conviction is too 
remote depends on the facts of the particular case.®® 


In other words, there is no fixed time at^ which 
a previous conviction becomes too remote;®® and 


lapse of time is not the sole determinant.®’ Indeed, 
in the final analysis, whether a conviction is too- 
remote or not is a matter for the court to determine 
in the exercise of its discretion.®® 

It has been held that the remoteness of a prior 
conviction does not affect the admissibility of the 
evidence thereof but only the weight to be ac¬ 
corded to it.®® 

Facts to he considered generally. In determining 
whether a conviction is too remote to be used for 
the impeachment of a witness consideration must be 
given to such facts as the nature of the offense,*®' 
the age of the witness at the time of the convic¬ 
tion,*’ and the fact that defendant had previously 
testified about the convictions without objection.*® 
The length of imprisonment following the convic¬ 
tion must be considered;*® and it has been held that 
the time element of the question of remoteness 


a misdemeanor under Virginia stat- 
ute, was not admissible In evidence 
to ’affect defendant’s credibility un¬ 
der statute, where it did not appear 
that charge involved moral turpi- 

Va._^Burford v. Commonwealth. 20 

S.B.2d 509, 179 Va. 752. 

32. Wash.—State v. Bezemer, 14 
2d 460, 169 Wash, 659. 

70 C.J. P 854 note 89. 

Time to which inquiry as to charac¬ 
ter extends generally see supra § 
500. 

33. Ariz.—Corpus Jtizls cited in Sib¬ 
ley V. Jeffreys, 264 P.2d 831, 834, 76 
Ariz. 340. 

Tex.—Transport Ins. Co. v. Cossa-1 
boon, Civ.App., 291 S.W.2d 746, re¬ 
fused no reversible error. 

Dillard v. State, 218 S.W.2d 476, 
153 Tex.Cr. 134—Stanley v. State, 
173 S.W.2d 656, 146 Tex.Cr. 288— 
Brown v. State, 158 S.W.2d 1018, 

143 Tex.Cr. 368. 

70 C.J. P 864 note 40. 

Xiapse of time held to render convic¬ 
tion too remote 

(1) Eighteen years. 

Tex.—^Edge v. State, 164 S.W.2d 677, 

144 Tex.Cr. 480. 

(2) Twenty-five years. 

Tex.—Johnson v. State, 117 S.W.2d 
1100, 136 Tex.Cr. 248. 

(3) Thirty years. 

Tex.—^Davenport v. State, 78 S.W.2d 
606, 127 Tex.Cr. 552. 

(4) Other cases see 70 C.J. P 854 
note 40 [a]. 

Ijapse of time held not to render oon> 
▼lotion too remote 

(1) Pour years. 

S.D,—^Allen v. McLain, 69 N.W.2d 890, 
75 S.D. 620. 

(2) Ten years. 

Tex.""Vaughn v. State, 167 S.W.2d 
894, 143 Tex.Cr. 160, 


(3) Other cases see 70 C.J. P 854 
note 40 [b]. 

34. Mass.—Commonwealth v. Cohen, 
125 N.E. 148, 234 Mass. 76. 

70 C.J. p 866 note 43. 

35. Ariz.—Corpus Juris cited in Sib¬ 
ley V. Jeffreys, 264 P.2d 831, 834, 
76 Ariz. 340. 

Tex.—Carr v, De Witt, Civ.App., 171 
S.W.2d 388. 

Stevens v. State, Or., 280 S.W.2d 
283—Toms v. State, 200 S.W.2d 174, 
160 Tex.Cr. 264—^Vaughn v. State, 
167 S.W.2d 894, 143 Tex.Cr. 150— 
Harmon v. State, 45 S.W.2d 583, 
119 Tex.Cr. 426. 

36. Ariz.—Sibley v, Jeffreys, 264 P. 
2d 831, 76 Ariz. 340. 

Ga.—^Woodward v. State, 28 S.B.2d 
480, 197 Ga. 60. 

HI. —People V. Buford, 71 N.B.2d 340, 
396 111. 168. 

Tex.—Beeves v. State, 252 S.W. 781, j 
95 Tex,Cr. 28. 

37. Ariz.—Sibley v. Jeffreys, 264 P. 
2d 831, 76 Ariz, 340. 

Tex,—Chandler v. State, 229 S.W.2d 
71, 156 Tex.Cr. 41, reheard 230 S. 
W,2d 526, 155 Tex.Gr. 41—^Reeves 
V. State, 252 S.W. 781, 96 Tex.Cr. 
28. 

33 ^ XJ.S.— V. S. V. Bucur, C.A.Ind., 
194 F.2d 297—Claunch v. XT, S., C.C. 
A,Tex., 155 P.2d 261, 

Ariz.—Corpus Juris cited in Sibley 

V. Jeffreys, 264 P.2d 831, 834, 76 
Ariz. 840. 

Pa.—^Keough v. Republic Fuel & 
Burner Co., 116 A.2d 671, 382 Pa. 
693. 

S.D.—Allen v. McLain, 69 N.W.2d 
390, 76 S.D. 620. 

Xex,—York v. Glenn, Civ.App., 242 
S.W.2d 653—^Bunch v. Texas Emp. 
Ins. Ass’n, Civ.App., 209 S.W.2d 657 
—Carr v. De Witt, Civ.App., 171 S. 

W. 2d 388—^Texas Motor Coaches v. 
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Palmer, Civ.App., 97 S.W.2d 263, 
reversed on other grounds 121 S.W. 
2d 323, 132 Tex. 77. 

Dillard v. State, 218 S.W.2d 476, 
163 Tex.Cr. 134. 

70 C.J. p 859 note 49. 

39. Conn.—State v. Robington, 75 A. 
2d 394, 137 Conn. 140, 

40. Tex.—Riley v. State, 175 S.W.2d 
81, 146 Tex.Cr. 874. 

41. Ariz.—Sibley v. Jeffreys, 264 P. 
2d 831, 76 Ariz. 340. 

Tex.—Stevens v. State, Cr., 280 S.W. 
2d 283—^Vaughn v. State, 167 S.W. 
2d 894, 143 Tex.Cr. 150. 

70 C.J. p 855 note 47. 

Lapse of time held too remote under 
olroumstances 

(1) Admitting record of conviction 
of defendant, who had testified in his 
own behalf, of burglary in another 
state twenty-one years previously 
when defendant, if the one involved, 
was only eighteen years of age was- 
erroneous as being too remote. 

HI.—People V. Henneman, 64 N.E.2d' 
746, 323 I11.APP. 124. 

(2) In prosecution for possession 
of marihuana, prior conviction of de¬ 
fendant and service of sentence in 
penitentiary should not have been 
brought into case to destroy defend¬ 
ant’s testimony, where defendant was 
convicted when but a boy of seven¬ 
teen years, and defendant had led a. 
life free of crime for eleven years. 
Tex,—^Perez v. State, 160 S.W.2d 402, 

141 TeX.Cr. 676. 

42. Tex.—^Riley V. State, 175 S.W.2d 
81, 146 Tex.Cr. 374. 

43. Ariz.—Sibley v, Jeffreys, 264 P. 
2d 831, 76 Ariz. 340. 

Tex.—^Riley v. State, 175 S.W.2d 81^ 
146 Tex.Cr. 374. 

70 C.J. p 866 note 46. 
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should be computed from the time of the release 
under the conviction rather than the time of the 

conviction.44 

Facts relating to reformation of witness. Since 
the purpose of using remoteness as a test for the 
admission or exclusion of evidence of a prior con¬ 
viction is concerned with the reformation of the 
witness,^5 consideration should be given not merely 
to the lapse of time, but also to the intervening cir¬ 
cumstances since the conviction,such as his con¬ 
duct subsequent to the convictions'^ Thus, where 
there has been a lapse of time, with no inters^ening 
convictions,^® and nothing to show that the witness 
had not reformed,the conviction may be held too 
remote; and conversely, where the witness has con¬ 
tinued to engage in crime, mere lapse of time does 
not bar the showing of the conviction.®® 


e. Ptmishiuent 

While there Is some difference of opinion as to wheth¬ 
er the punishment or term of service of a witness after 
a conviction may be shown, it is generally improper to 
show Imprisonment before or apart from conviction. 

While it has been held that, once conviction of 
a crime has been shown, the witness’ punishment or 
his term of service is immaterial,®^ it has also been 
held that the punishment or term may be shown.®^ 
Moreover, in some jurisdictions it is held proper, 
as showing conviction of a crime, to show that the 
witness has been confined in the penitentiary.®^ 
However, where it does not appear that the offense 
for which he was punished involved moral turpitude, 
it is improper to show his confinement,®^ or that 
the witness served a sentence on the road gang.®® 

It is improper to show the imprisonment of a wit¬ 
ness before or apart from his conviction,®® or mere- 


44. Tex.—Couch v. State, 255 S.W. 
2d 223, 158 Tex.Cr. 292—^Dillard v. 
State. 218 S.W.2d 476. 163 Tex.Cr. 
134—Toms V. State, 200 S.W.2d 
174, 150 Tex.Cr. 264—Vaughn v. 
State, 167 S.W.2d 894, 143 Tex.Cr. 
160. 

45. Tex.—Toms v. State, 200 S.W. 
2d 174. 160 Tex.Cr. 264—Gill v. 
State. 181 S.W.2d 276, 147 Tex.Cr. 
392. 

46. Ariz.—Sibley v. Jeffreys, 264 P. 
2d 831, 76 Ariz. 340. 

Tex.—Texas Motor Coaches v. Palm¬ 
er, Civ.App.. 97 S.W.2d 253, re¬ 
versed on other grounds 121 S.W. 
2d 323. 132 Tex, 77. 

Chandler v. State, 229 S.W.2d 71, 

155 Tex.Cr. 41, reheard 230 S.W.2d 
626, 165 Tex.Cr. 41—Toms v. State, 
200 S.W.2d 174, 160 Tex.Cr. 264— 
Kiley V. State, 175 S.W.2d 81, 146 
Tex.Cr. 374—Vaughn v. State, 157 
S.W.2d 894, 143 Tex.Cr. 160—Perez 
V. State. 150 S.W.2d 402, 141 Tex. 
Cr. 575. 

70 C.J. p 855 note 45. 

47- Ariz.—Sibley v. Jeffreys, 264 P. | 
2d 831, 76 Ariz. 340. 

Tex.—Texas Motor Coaches v. Palm¬ 
er, Civ.App., 97 S.w.2d 253, re¬ 
versed on other grounds 121 S.W. 
2d 323, 132 Tex. 77. 

Chandler v. State, 229 S.W.2d 71» 

156 Tex.Cr. 41, reheard 230 S.W.2d 
526, 166 Tex.Cr. 41—Toms v. State, 
200 S.W.2d 174, 160 Tex.Cr. 264— 
Riley V. State. 176 S.W.2d 81, 146 
Tex.Cr. 374—^Vaughn v. State, 167 
S.W.2d 894, 143 Tex.Cr. 160—Perez 

V. State, 160 S.W.2d 402, 141 Tex. 
Cr. 676—Stephens v. State, 68 S. 

W. 2d 181, 126 Tex.Cr. 397—^Lott v. 
State, 60 S.W.2d 223, 128 Tex.Cr. 
691. 

48. Ariz.—Sibley v. Jeffreys, 264 P. 
2d 831, 76 Ariz. 340. 


Tex.—^Perez v. State, 150 S.W.2d 402, 
141 Tex.Cr. 575—Leach v. State, 
ISO S.W. 122, 78 Tex.Cr. 65. 

49. Tex.—Stevens v. State, Cr., 280 
S.W.2d 283. 

70 C.J. p 856 note 51. 

Pre8U2nptio& of reformation. 

After lapse of many years since 
litigant’s prior conviction, it is pre¬ 
sumed that rehabilitation has been 
successful and that litigant has re¬ 
formed, and, therefore, jury should 
not be prejudiced by admission in 
evidence of the remote conviction, 
but such presumption may be refuted 
by subsequent acts of misconduct. 

Tex.—Transport Ins. Co. v. Cossa- 
boon, Civ.App., 291 S.W.2d 746, re¬ 
fused no reversible error. 

I Ibapse of time held too remote nnder 
circTUustances 

(1) Conviction of witness for felo¬ 
ny eighteen to twenty years before, j 
since which time witness had con¬ 
ducted himself in an upright and 
honorable manner, and had lived an 
exemplary life, was too remote to be 
used for impeachment purposes. 
Tex.—Pool V. Sneed, Clv.App., 173 S. 

W,2d 768, error refused. 

Prince v. State, 264 S.W.2d 1006, 
168 Tex.Cr. 320. 

(2) Refusal to admit, for purpose 
of impeachment, evidence of convic¬ 
tion of a witness more than twenty 
years prior to trial, for offense com¬ 
mitted more than twenty-five years 
prior to trial was not an abuse of 
discretion, where there was no evi¬ 
dence to show that during interven¬ 
ing time the reputation of such wit¬ 
ness for truth and veracity was bad. 
Xj.s.—Sinclair Refining Co. v. South¬ 
ern Coast Corp., CA..Tex., 195 P.2d 
626. 

60. Tex.—^Frltts v. State, 42 S.W.2d 
609, 119 Tex.Cr. 412. 

70 C.J. p 855 note §2. 
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No refomsation shown 

(1) In prosecution for theft of 
check by false pretext, defendant’s 
conviction of a felony nearly nine 
years before was not so remote as 
to preclude use of evidence thereof 
for purpose of affecting defendant’s 
credibility, where two recent indict¬ 
ments were evidence that there had 
been no reformation by defendant. 
Tex.—^Martin v. State, 213 S.W.2d 648, 

152 Tex.Cr. 261. 

(2) In murder trial, testimony of 
state’s witness as to his conviction 
of felony eighteen years before trial 
was not inadmissible as too remote, 
in view of evidence of his convic- 

I tions of two other felonies within 
seven years before trial. 

Tex.—Gill V. State, 181 S.W.2d 276, 
147 Tex.Cr. 392. 

61. Miss.—Hartsfield v. State, 189 
So. 530, 186 Miss. 75. 

70 C.J. p 855 note 53. 

62. Ky.—^Nichols v. Commonwealth, 
283 S.W.2d 184—White v. Common¬ 
wealth, 228 S.W.2d 426, 312 Ky. 
543. 

63. U.S.—Samples v. U. S., C.C.A. 
Ala., 121 P.2d 263, certiorari de¬ 
nied 62 S.Ct. 129, 314 U.S. 662, 86 
L.Ed. 630. 

Tex.—Smith v. State, 123 S.W.2d 665, 
136 Tex.Cr. 53. 

70 CJ. p 855 note 64. 

54. Tex,—^Kansas City, M. & O. Ry. 
Co. of Texas v. Poster, Civ.App., 38 
S.W.2d 391. 

55. Ala.—^Herring v. State, 71 So. 
974, 14 AlsuApp. 98. 

56. Mo.—State v. York, 142 S.W.2d 
91. 

Okl.—Bingham v. State, 280 P, 686, 
44 Okl.Cr. 258. 
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ly that the witness had been in jail^"^ or in the coun¬ 
ty workhouse.^® So also^ conunitment to a state 
training school cannot be shown to impeach a wit¬ 
ness.®® 

f. Proceedings Subsequent to Oonvictioii 

Whether a conviction is admissible to Impeach a wit- 
mess may depend on events after the conviction, such as 
whether It has been set aside or a new trial granted. 
Generally, a conviction is admissible even though sen- 
i:ence has been suspended, probation granted, or an ap- 
ipeal is pending. 

Whether a conviction is admissible to impeach 
a witness may depend on the proceedings or events 
after such conviction.®® Thus, the fact that a wit¬ 
ness has been convicted of crime cannot be brought 
•out to affect his credibility where the conviction has 
been set aside,and on a new trial he has been 
acquitted®® So, also, where a new trial has been 
:granted after conviction, the conviction cannot be 
ahown.®® 

Suspension of sentence. A previous conviction 
may be shown notwithstanding sentence was sus¬ 
pended,®4 provided that it is clear that sentence 
was imposed and that it is merely the execution of 
it that is suspended.®® 

Probation. Where after a verdict or plea of 
.guilty, the court has issued a probation order, such 
•order conclusively adjudicates defendant’s guilt and 
is admissible to impeach defendant’s credibility as a 
witness.®® However, it cannot be shown that the 
witness was defendant in a criminal case and plead- 
•ed guilty, where the case has been filed and defend¬ 
ant given probation, so that there is no conviction.®*^ 
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Under a statute so providing, where defendant who 
had been previously convicted of a felony, but had 
been granted probation and a dismissal thereof, be¬ 
came a witness in his own behalf in a subsequent 
prosecution for some other offense, .the prior con¬ 
viction may be pleaded and proved and will have 
the same effect as if probation had not been grant¬ 
ed.®® 

Appeal from conviction. Except where an appeal 
is regarded as setting aside the judgment of con¬ 
viction,®® or suspending the judgment so that it 
cannot become final until the termination of the 
appeal,*^® the pendency of an appeal from a con¬ 
viction of crime does not preclude the showing of 
such conviction as bearing on the credibility as a 
witness of the person convicted,*^^ even where fol¬ 
lowed by a reversal,*^® although as to this the con¬ 
trary has been held.*^® When an appeal is taken and 
the case nol pressed, the conviction cannot be 
shown.*^^ 

§ 508. - Effect of Pardon, or Commuta¬ 

tion of Sentence 

A conviction may be used to Impeach a witness even 
though he has been pardoned or his sentence has been 
commuted. 

The fact that the witness has been pardoned 
does not preclude his conviction of crime from be¬ 
ing shown to affect his credibility;*^® nor is it per¬ 
missible, after a conviction of crime has been shown 
for the purpose of impeachment, to show that the 
witness has been pardoned,*^® although as to this 


^7. Ala.—Stephens v. State, 40 So.2d 
90, 252 Ala. 183. 

70 C.J. p 856 note 58. 

.58. N.J.—^De Lucia v, Bleha, 137 A. 

428, 5 N.J.M:isc. 601. 

.68. Neb.—Witt v. State, 244 N.W. 
396, 123 Neb. 799. 

>60. D.C.—Thomas v. XT. S., 121 F.2d 
903, 74 APP.D.C. 167. 

»61. Mich.—^Pigott V. Lilly, 20 N.W. 

879, 65 Mich. 150. 

70 C.J. p 857 note 82. 
v62. Mich.—^Pigott v. Lilly, supra. 
Acquittal generally see supra S 504. 
S3. D.C.—^Thomas v. XJ. S., 121 P.2d 
903, 74 App.D.C. 167—Thompson v. 
XT. S., 30 APP.D.C. 352, 12 Ann.Cas. 
1004. 

«64. Mass.—Porcier v. Hopkins, 110 
N.}S.2d 126, 329 Mass. 668. 

Tex.—^McCullough v. State, 74 S.W.2d 
978. 127 Tex.Cr. 123. 

70 C.J. p 856 note 73. 

SB. Mass.—City of Boston v. San- 
tosuosso, 80 N.B.2d 278, 307 Mass. 
802. 


66. Pa.—Commonwealth v. Palarino, 
77 A.2d 665, 168 Pa.Super. 152. 

67. Mass.—Commonwealth v. Sacco, 
151 N.E. 839, 255 Mass. 369. 

6& Cal.—^People v. James, 106 P.2d 
947, 40 C.A,2d 740. 

XJhder former statute providing 
that a person convicted of a felony 
may be placed on probation, and 
shall be released from all penalties 
and disabilities after fulfilling the 
conditions of the probation, the rec¬ 
ord of conviction of such a person 
is inadmissible as impeaching evi¬ 
dence when acting as a witness in 
another action after passing through 
the probationary period. 

Cal.—^People v. Mackey, 208 P. 135, 
58 C.A. 123. 

69. Conn.—Card v. Foot, 18 A. 713, 
67 Conn. 427. 

Va.—^Burford v. Commonwealth, 20 
S.B.2d 609, 179 Va. 762. 

I 70. Tex.—^Ringer v. State, 129 S.W. 
i 2d 654, 137 Tex,Cr. 242. 

1 70 C.J. p 867 note 77. 
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71. Utah.—State v. Crawford, 206 
P, 717, 60 Utah 6. 

70 C.J. p 867 note 78. 

72. Utah.—State v, Crawford, supra. 

73. N.T.—^People v. Van Zile, 141 N. 
Y.S. 168, 80 Mlsc. 329, 29 N.Y.Cr. 
378. 

70 C.J. p 857 note 80. 

74. Mass.—Commonwealth v. Dan- 
ton, 137 N.B. 662, 243 Mass. 552. 

75. D.C.—^Richards v. U. S., 192 F. 
2d 602, 89 U.S.APP.D.C. 364, 30 A. 
L.R.2d 880, certiorari denied 72 S. 
Ct. 560, 342 U.S. 946, 96 L.Ed. 703, 
rehearing denied 72 S.Ct 676, 343 
U.S. 921. 96 L.Ed. 1334. 

Ala.—Rush V. State, 45 So.2d 761, 
253 Ala. 537. 

N.J.—State V, Tansimore, 71 A.2d 
169, 3 N.J. 616. 

70 C.J. p 857 note 84. 

76. Ill.—Gallagher v. People, 71 N. 
E. 842, 211 Ill. 158, error dismissed 
27 S.Ct. 779, 203 U.S. 600, 51 L.Ed. 
334. 
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there is authority to the contrary.^^ 

Commutation. Although the witness* sentence 
was commuted, nevertheless his conviction of crime 
may be shown to affect his credibility,'^ ^ since a 
commutation of sentence does not do away with the 
conviction, so as to prevent the introduction of the 
conviction to test the credibility of the person as a 
witness.*^® 

§ 509. -Honesty 

Subject to some exceptions, as a general rule a wit¬ 
ness cannot be impeached by showing his bad character 
for honesty and integrity; nor, except as the matter may 
be material to the Issues on trial, may he ordinarily be 
Impeached by showing particular acta of dishonesty or 
corruption. 

While it has been broadly stated that whatever is 
pertinent to direct examination and furnishes means 
of determining the honesty of the witness should 
be laid before the jury,80 as a general rule a wit¬ 
ness cannot be impeached by showing his bad char¬ 
acter for honesty and integrity,at least where such 
traits have no material bearing on the issues in the 
case.82 However, in some jurisdictions a witness 
may be impeached by showing that his reputation 
for honesty and integrity is bad,^^ although in some 
of such jurisdictions on a criminal trial a defendant 
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witness cannot be so impeached where the offense 
charged involves the trait of honesty.^^ 

In any event, a witness cannot ordinarily be im¬ 
peached by proof of particular acts of dishonesty or 
corruption.^® However, in some cases particular 
facts or the conduct of the witness may be shown 
where it is pertinent to the credibility of the wit¬ 
ness,^® particularly where the matter is material as 
to the issues being tried in the case.^*^ It is improper 
to impeach a witness by showing that he had over¬ 
reached the impeaching witness in a business deal®® 
when it is not material to any issue in the case.®® 
The fact that a witness had avoided paying federal 
taxes does not of itself brand the witness as a 
perjurer.®® 

A fraudulent disposition of property may be 
shown to impeach the witness and, where it is 
shown that a witness engaged in an attempt to de¬ 
fraud, he is discredited.®® In proceedings in which 
the question of whether fraudulent representations 
were made to induce a certain contract or transac¬ 
tion is involved, it has been held, on the one hand, 
as bearing on the credibility of the person accused, 
that evidence that he made similar representations 
to others is admissible in evidence,®® and, on the 
other hand, that it is not admissible in evidence.®^ 


77. Cal.—^People v. Hardwick, 269 P. 
427. 204 C. 682, 69 A.L.R. 1480. 

70 C.J. p 857 note 86. 

78. Ill.—^People v. Andrae, 129 N.B. 
178, 296 Ill. 446. 

Mass.—^Rittenberg v. Smith, 101 N.E. 
989, 214 Mass. 343, 47 L.R.A.,N.S., 
216. 

79. Mass.—^Rlttenberg v. Smith, su¬ 
pra. 

80. Iowa.—Jettre v. Healy, 60 N.W. 
2d 641, 246 Iowa 294. 

81. Iowa.—State v. Ferguson, 270 N. 
W. 874, 222 Iowa 1148. 

70 C.J. p 858 note 10. 

82. Frosecutioii for lewd and lasciv- 
ious acts 

Credibility of prosecuting witness 
in prosecution for committing lewd 
and lascivious acts on a child could 
not be impeached by testimony that 
he had a proclivity for theft, even 
though defendant had testified that 
prosecuting witness had attempted 
to steal his wallet which prosecuting 
witness denied. 

Cal.—^People v. Dye, 186 P.2d 624, 81 
C.A.2d 962. 

83. N.J.—Ippolito V. Turp, 19 A.2d 
782, 126 N.J.Law 403. 

70 C.J. p 868 note 11. 

Aocused as witness 
Accused's reputation for honesty 
and integrity was put in issue as 


soon as he became witness in own 
behalf. 

Cal.—^People v. Larrios, 30 P.2d 404, 
220 0. 236. 

People V. Lima, 273 P.2d 268, 127 
C.A.2d 29. 

70 C.J. p 868 note 11 td]. 

84. Mo.—State v. Irvin, 22 S.W.2d 
772, 324 Mo. 217. 

70 C.J. p 869 note 12. 

85. Mo.—Piper v. Wayne Mfg. Co., 
App., 253 S.W. 437. 

70 C.J. p 869 note 13. 

Fartioiilar matters held inadmissible 
Evidence that complaining witness, 
a boy of thirteen, had stolen some 
money and left his home, was held 
inadmissible for impeachment 
Cal,—^People v. Nichols, 37 P.2d 710, 
2 C.A.2d 99, 

86. Mich,—Tuinstra v. Lynema, 66 
N.W.2d 252, 340 Mich. 534. 
Testimony of self-confessed de- 

oelvers and defxaotors, one of whom 
was exconvict was not entitled to 
any credence in income tax case in¬ 
volving issues as to whether funds 
improperly obtained by such witness¬ 
es from corporations controlled by 
them constituted taxable income. 
U.S.—Kann v. C. I, R., C.A.3, 210 P. 
2d 247, certiorari denied 74 S.Ct 
778, 34 U.S. 967, 98 L.Ed. 1109. 

87. Ark.—Gardner v. Willson, 244 S. 
W.2d 945, 219 Ark. 787. 
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False statement la employment ap^ 
plication 

In action under Federal Employers" 
Liability Act by a railroad employee 
for injuries sustained while working 
on a switch engine, trial court hadi 
right to admit as relevant the false 
statement made by employee in his 
application filed with railroad that 
he had never had any litigation with 
any railroad company or employer 
for damages on account of personal 
injuries. 

U.S.—^Hawkins v. Missouri Pac. R. 
Co., C.A.Ark., 188 P.2d 348. 

88. U.S.—Arine v. U. S.. CCA.- 
Wash., 10 F.2d 778. 

70 C.J. p 869 note 14. 

89. Tex.—Harrington v. Claflin, 66 
S.W. 898, 28 Tex.Civ.App. 100. 

90. La.—McLain v. National Mut. 
Cas. Co., App., 28 So.2d 680. 

91. Tex.—^Dulin v. State, 131 S.W* 
1105, 60 Tex.Cr. 376. 

70 C.J. p 869 note 16. 

98. Mo.—Van Graafieland v. Wrights 
228 S.W. 465, 286 Mo. 414. 

70 aJ. P 869 note 17. 

93. Mich .—Jtadlott v. Ruggles Mo¬ 
tor Truck Co., 201 N.W. 200, 229* 
Mich. 189. 

70 C-J. P 869 note 18. 

94. Wis.—^Industrial Co-op. Uzilon v.. 
Lewis, 182 N.W. 861, 174 Wis. 466» 

70 C.J. p 869 note 19. 
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i§ 509-511 WITNESSES 


Bankruptcy. A witness cannot be impeached by a 
showing that he had gone into or through bankrupt¬ 
cy.® ^ 

Misuse of position of employment. In an action 
by a bank on notes, the cashier of the bank can¬ 
not be impeached as a witness by proof that he some¬ 
times took advantage of his position to lend his 
own money to customers of the bank.®® 

§ 510. - Occupation 

Authorities differ as to whether the occupation or 
employment of a witness may be used to reflect on his 
credibility. 

In some jurisdictions the occupation or employ¬ 
ment of a witness may be material as bearing on 
his character and credibility,®'^ particularly where it 
is of a concededly lawless character,®* and especially 
where the witness has testified as to his vocation.®® 
In other jurisdictions the occupation or employment 
of the witness may not be shown for the purpose of 
impeaching him.i In still other jurisdictions, the 
occupation or emplo)mient of a witness may be 
shown to impeach him where it is of a degraded, dis¬ 
graceful, or vicious nature;® but it may not be 
shown where the occupation of the witness is not 
of a degraded or vicious nature.® 

It has been held that a witness cannot be im¬ 
peached by showing that the reputation of his place 
of business is bad;^ but there is other authority 
which holds that a defense witness in a robbery 
case may be asked whether his place of business is 
not a hang-out for thieves,® The mere fact that a 


witness is doing business in the name of another 
for the purpose of shielding his property from his 
creditors is not in itself a matter which would dis¬ 
credit his testimony concerning a transaction in 
which he had been a participant.® 

The fact that a witness’ occupation is of a respec¬ 
table, or even an exalted, nature does not of itself 
give his testimony more weight than that of any 
other reputable witness.^ 

Discharge from employment. A witness cannot 
be impeached or discredited by showing that he 
has been discharged by his employer.* 

g 511 . - Religious Belief 

Authorities differ as to whether the religious beliefs 
of a witness or his lack thereof may be gone Into for the 
purpose of affecting his credibility. 

While in some jurisdictions it is held that the 
religious beliefs of a witness or his lack of any 
such belief may be gone into for the purpose of 
affecting his credibility,® in other jurisdictions the 
religious belief of a witness cannot be shown for 
the purpose of impeaching his credibility.^® 

Adherence to any particular sect is not a basis 
for impeaching his credibility,^! which can be af¬ 
fected only by evidence of his disbelief in the ex¬ 
istence of a Supreme Being.!® 

In some jurisdictions, while the religious beliefs 
of a witness or his lack of any such belief cannot 
be shown to impeach his credibility,!® such evidence 
may be admissible for other purposes.!' 


95. Mo.—Shull V. Kallauner, 300 S. 
W. 664. 222 Mo.App. 64. 

96. Va.~Bowman v. First Nat. 
IBank, 80 S.E. 96, 115 Va. 463. 

70 C.J. p 859 note 21. 

97. Okl.—^Terry v. State, 122 P. 669, 
7 Okl.Cr. 430. 

70 C.J. p 860 note 32. 

Admissibility for purposes of im¬ 
peachment of evidence that wit¬ 
ness: 

Keeps house of ill fame see supra 
8 506. 

Runs gamblingr house see infra § 
513. 

9a N.T.—In re Jacobs* Will, 137 N. 
T.S. 166, 76 Misc. 394, 9 Mills Suit. 
248. 

70 C.J. p 860 note 33. 

99. Vt—Shores v. Simanton, 130 A 
697, 99 Vt. 191. 

1. Mo.—Shaefer v. Mo. Pac. R. Co., 
72 S.W. 164, 98 Mo.App. 446. 

70 C.J. p 861 note 37. 

a. Tex.—^Roberts v. State, 201 S.W. 

998, 83 Tex.Cr. 139. 

70 C.J. p 860 note 36. 


a Tex.—American Metal Co. v. San 
Roberto Mining Co., Civ.App., 202 

S.W. 360. 

70 C.J. p 860 note 36. 

Tavern or bar 

(1) Mere fact that witness was in 
tavern and restaurant business did 
not discredit him or render his tes¬ 
timony unworthy of belief. 

Mo.—Thompson v. St. Louis Union 
Trust Co., 253 S.W.2d 116, 363 Mo. 
667. 

(2) Pact that defense witnesses 
were habitues of barroom and em¬ 
ployees therein did not destroy the 
credibility of their testimony. 

La.—^Madere v. Tranchina, App., 62 
So.2d 871. 

4. Ky.—^Farina v. Commonwealth, 
278 S.W. 1097, 212 Ky. 303. 

70 C.J. p 861 note 38. 

5. La.—State v. Oraziana, 121 So. 
872, 168 La. 297. 

6. Tenn.—^Hetterman Bros. Co. v. 
Young, ChuA, 62 S.W. 632. 

7. N.C.—Sneed v. Creath, 8 N.C. 309. 
70 C.J. p 861 note 41. 
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8. Tex.—Freeland v. State, 5 S.W.2d 
990, 109 Tex.Cr. 641. 

70 C.J. p 857 note 92, 

9. Ga.—^Donkle v. Kohn, 44 Ga 266. 
70 C.J. p 861 note 49. 

Religious belief or lack of belief as 
afCecting competency of witness 
see supra § 62. 

la Tex,—^Ramirez v. State, 264 S. 

W.2d 99, 169 Tex.Cr. 410. 

70 C.J. p 862 note 50. 

11. Mass.—^Allen v. Guarante, 148 N. 
E. 461, 263 Mass. 152. 

70 C.J. p 862 note 61. 

12. Mass.—^Allen v. Guarante, suprA 
70 C.J. p 862 note 62. 

13. Ky.—Louisville, etc., R. Co. v. 
Mayes, 80 S.W. 1096, 26 Ky.L. 197 
—^Bush V. Commonwealth, 80 Ky. 
244, 3 Ky.L. 740, reversed on other 
grounds 1 S.Ct 626, 107 U.S. 110, 
27 L.Ed. 354. 

70 C.J. p 862 note 63. 

14. La—S tate v. Dyer, 97 So. 663, 
164 La 379. 

70 C.J. p 862 note 54. 
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§ 512. -Veracity 

In general, It is permissible to impeach a witness by 
proof that his reputation for truth and veracity is bad, 
but not, ordinarily, by proof of particular instances In 
which he has been untruthful. 

In the absence of a statute prohibiting it,i5 it is 
always permissible to prove that a witness* reputa¬ 
tion for truth and veracity is bad^® in the neighbor¬ 
hood or community in which he lives or lived,or 
in which he works,even though evidence has not 
been given to sustain his reputation.^® In fact, in 
some jurisdictions this is the only way by which a 
witness can be directly impeached.®® Evidence that 
his reputation for truth and veracity is bad is ad¬ 
missible to impeach accused in a criminal case 
who takes the witness stand in his own behalf.®^ 

The inquiry covers the reputation of the witness 
to the time of the trial;®® and while, in some juris- 


WITNES.SES § 512 

dictions, the inquiry may extend to whether from 
the knowledge of such character the impeaching wit¬ 
ness would believe, on oath, the witness sought to 
be impeached,®^ in other jurisdictions it may not.® 
In this connection the reputation of the witness is 
what is generally said about him,®® by those among 
whom he dwells or with whom he is chiefly con¬ 
versant,®® and not the opinion of some particular 
person or persons.®^ 

A witness cannot be impeached by evidence show¬ 
ing particular instances in which he has been im- 
truthful;®® but testimony as to a conversation with 
a witness, which on its face refers to a controversy 
between the parties to the suit and has a tendency 
to show that the witness under certain conditions 
will color his testimony, is admissible for the pur¬ 
pose of reflecting on his credibility.®® 


15. Ga.—Taylor v. State, 88 S.E. 696, 
17 Ga.App. 787. 

70 C.J. P 862 note 63. 

16. Ala.—Mealer v. State, 8 So.2d 
178, 242 Ala. 682—Grooms v. State, 
152 So. 455, 228 Ala. 133. 

Ma^on V. State, 64 So.2d 606, 37 
Ala.App. 122. 

in.—Elliott V. Brown, 111 N.E.2d 
169, 349 I11.APP. 428. 

Iowa.— Glatstein v. Grand, 51 N.W.2d 
162, 243 Iowa 541, 86 A.L.R. 631— 
Halligan v. Lone Tree Farmers 
Exchange, 300 N.W. 551, 230 Iowa 
1277—State v. Teager, 269 N.W. 
348, 222 Iowa 391. 

N.D.—State v. Hanson, 73 N.W,2d 
135. 

Utah.—State v. Olson, 111 P.2d 548, | 
100 Utah 174—State v. Hougensen, 
64 P.2d 229, 91 Utah 351. 

70 C.J. P SC2 note 64. 

General reputation as proper proof 
to show character see Evidence § 
434. 

Discretion of court 

Traits of truth and veracity to be 
inquired about in attempted impeach¬ 
ment of witness should be left to 
discretion of trial court. 

US.—^Iva Ikuko Toguri D*Aquino v. 
U. S., C.A.Cal., 192 P.2d 338, cer¬ 
tiorari denied 72 S.Ct. 772, 343 U.S. 
936, 96 L.Bd. 1343, rehearing de¬ 
nied 72 S.Ct 1063, 343 U.S. 958, 96 
L.Bd. 1358, rehearing denied 73 S. 
Ct 786, 346 U.S. 981, 97 L.Ed. 1361. 

Katnre of proof reqnlred. 

To justify district court in hold¬ 
ing that witnesses who have always 
home reputation for veracity delib¬ 
erately swore falsely, evidence of 
such fact must be clear and convinc¬ 
ing and otherwise unexplainable. 
U.S.—Gazette Pub. Co. v. Self, D.C. 
Ark., 103 F.Supp. 779. 

98 C.J.S.—27 


Credibility, not competency, affected 
U.S.—^Anderson v. U. S., C.C.A.Tenn., 
124 P.2d 58, reversed on other 
grounds 63 S.Ct 699, 318 U.S. 360, 
87 L.Ed. 829. 

17. Iowa.—State v. Teager, 269 N. 
W. 348, 222 Iowa 391. 

Wash.—^Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128. 

70 C.J. p 864 note 66. 

18. Minn.—State v. Axilrod, 79 N*. 
W.2d 677, 248 Minn. 204. 

19. Ill.—^People V. Melnlck, 113 N.E. 
971, 274 Ill. 616. 

20. Kan.—^Zeigler v. Oil Country 
Specialties Mfg. Co., 196 P. 603, 108 
Kan. 589. 

R.I.—State V. Pearson, 143 A. 413, 49 
R.L 386. I 

21. Ala.—^Richardson v. State, 186 
So. 674, 28 Ala.App. 432, reversed 
on other grounds 186 So. 680, 237 
Ala. 11. 

Ark.—Crutcher v. State, 246 S.W. 496, 
156 Ark. 399. 

Cal.—^People v. Laxrios, 30 P.2d 404, 
220 C. 236. 

People V, Lima, 273 P.2d 268, 127 
C.A.2d 29. 

Ill. — ^People V. Bakutis, 36 N.B.2d 
724, 877 Ill. 386—People v. Hicks, 
199 N.E. 868, 362 Ill. 238. 

TTy .—Fry V, Commonwealth, 82 S.W, 
2d 431, 269 Ky. 387 —Patterson v. 
Commonwealth, 66 S.W.2d 513, 252 
Ky. 285. 

Mo.—State v. Ferguson, 182 S.W.2d 
88, 363 Mo. 46—State v. Quinn, 136 
S.W.2d 985, 846 Mo. 856—State v. 
Robinson, 180 S.W.2d 630, 344 Mo. 
1094—State v. Duvall, 76 S.W.2d 
1097. 

State V. Sheets, App., 229 S.W.2d 
703. 

S.C.—State V. Hinson. 86 S.B.2d 736, 
226 S.C. 496—State v. Corn, 64 S. 
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B.2d 559, 216 S.C. 166—State v. Van 
Williams, 46 S.B.2d 665, 212 S.C. 
110—State V. Gibert, 13 S.E.2d 451, 
196 S.C. 306. 

Tex.—^Tarbrough v. State, 276 S.W. 

2d 303, 161 Tex.Cr. 314. 

70 C.J. p 862 note 64 [1]. 
Cross-examination of accused as to 
matters affecting his character for 
truth and veracity see infra 5 515. 

22. Ala.—Johnson v. State, 81 So. 
820, 203 Ala. 30. 

Time to which inquiry as to reputa¬ 
tion of witness may extend gener¬ 
ally see supra § 600. 

23 . —State v. Polhamus, 47 A. 
470, 66 N.J.Law 381. 

70 C.J. P 864 note 69. 

24b. La.—State v. Foster, 95 So. 686, 
158 La. 154. 

70 C.J. p 864 note 70. 

25. Mass.—^P. W. Stock & Sons v. 
Dellapenna, 106 N.E. 378, 217 Mass. 
503. 

70 C.J. p 864 note 71. 

26 . III. —Hays V. Johnson, 92 IlL 
App. SO. 

27. Minn.—State v. Kahner, 15 N.W. 
2d 105, 217 Minn. 674, certiorari de¬ 
nied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

70 C.J. P 864 note 73. 

28. Ala.—Grooms v. State, 152 So- 
455, 228 Ala. 133. 

Ual.—Coleman v. Southern Pac. Co., 
296 P.2d 886, 141 C.A.2d 121. 

UL —^Elliott V. Brown, 111 N.B.2d 169, 
349 IlLApp. 428. 

Mont—State v. Peterson, 69 P.2d 61, 
102 Mont. 496. 

Pa.—Commonwealth v. Clark, 187 A. 

237, 123 Pa.Super. 277. 

70 C.J. p 864 note 74. 

29. Ala.—Nashville, C. & St L. Ry. 
V. Beard, 73 So. 828, 16 Ala.App. 
468. 
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I 513. -Miscellaneous Acts, Facts, or 

Traits of Character 

a. Associates and cnvironmeiit 

b. Peace and quietude 

c. Violations of liquor law 

d. Other matters 


a. Associates and Environment 


While there is some authority to the contraiy. It Is 
generally held that It is not proper to show, for the pur¬ 
pose of Impeaching a witness, who and what his asso- 
elates are or the environment In which he chooses to live. 


In the majority of jurisdictions it is not com¬ 
petent to show, as bearing on the credibility of a 
witness, who and what his associates are.^® In 
some jurisdictions, however, a witness may be ex¬ 
amined as to associates of his own choice,^^ but not 
as to the character or reputation of his relatives.^^ 
In other jurisdictions, while it is proper to examine 
a witness as to his associates for the purpose of 
impeaching him,83 it is discretionary with the trial 
court whether to permit the answer to be given.34 
In an action for debauching and alienating the affec¬ 
tions of plaintiffs wife, it has been held that testi¬ 
mony as to the reputation of certain girls for mor¬ 
ality and chastity, and testimony that they visited at 
plcdntiff’s home, is admissible to affect his credibil- 
ity.36 


Environment. While there is authority for the 
view that, for the purpose of impeachment, in¬ 
quiry may be made concerning the environment in 
which a witness chooses to live,36 it has been held 
that it is not competent to show the character of the 
place where, 37 and the type of persons among 
whom,38 the witness lives. 


Place of abode. It is not permissible to impugn 
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the character of a witness by testimony reflecting 
on the character of the house he was keeping ,3* 
nor can the credibility of a female witness be im¬ 
peached by showing that she had stayed for a night 
or two at hotels of questionable reputation.^® 

Customary loitering place. It cannot be shown 
that the witness whose credibility was attacked ha¬ 
bitually hung around saloons.^^ 


b. Peace and Quietude 


In general, the credibility of a witness cannot be Im- 
peached by showing his bad reputation for peace and 
Quietude, or his character for quarrelsomen^, turbu¬ 
lence, or Violence; and certainly particular acts or con- 
he shown. 


In general, the credibility of a witness cannot be 
impeached by showing his bad reputation for peace 
and quietude,42 although it has been held permissi¬ 
ble, on an application for a suspended sentence, to 
show that defendant, who appeared as a witness m 
his own behalf, has a bad reputation as a peace¬ 
able and law-abiding citizen.*® 


Quarrelsomeness. A witness cannot be impeached 
by showing his character or reputation as being 
quarrelsome ;44 nor can particular quarrels or quar¬ 
relsome acts or conduct be shown.*® 


Turbulence. Ordinarily a witness’ character for 
turbulence cannot be shown to impeach him;** but 
in some jurisdictions the general reputation of a 
witness for turbulence can be shown by witnesses.*’^ 
Particular facts may not be shown for the purpose 
of establishing the turbulence of character of the 
witness for impeachment purposes.** 


Violence. A character for violence sheds no 
light on the credibility of a witness and cannot be 
shown to impeach him;*® nor can particular acts of 


30. Fla.—Oorptus JnxUi cited In 
Baston v. Shelton, 13 So.2d 453, 
456, 152 Fla. 879. 

Wash.—State v. Hoggatt, 234 P.2d 
495, 38 Wash. 932. 

70 C.J. P 841 note 87. 

31. Pa.—Commonwealth v. Rohzin, 
78 Pa.Super. 290. 

70 aJ. p 841 note 38. 

32. Ark.—^Lee v. State, 60 S.W. 616,1 
66 Axk. 286. 

70 C.J. p 841 note 89. 

83, N.T.—^People v. Webster, 84 N.B. 

730, 139 N.T. 73. 

70 C.J. p 841 note 40. 

3 A, N.T.—^People v. Flori, 108 N.T.S. 
416, 123 APP.Div. 174, 22 N.T.Cr. 
77. 

35. Mo.—^McCoy V. Hill, 246 S.W. 
582, 296 Mo. 185. 

86. U.S.—Sawyer v. U. S., C.C.A. 
Wash., 27 F.2d 569, certiorari de¬ 


nied 49 S.Ct 96, 278 U.S. 660, 73 L. 
Bd. 562. 

37. Cal.—People v. Whittaker, 63 P. 
2d 1202, 18 C.A.2d 396. 

70 C.J. p 868 note 99. 

Xn neighborhood of disorderly house 
Ky—^vVhite v. Commonwealth, 28 S. 
W. 340. 96 Ky. 180, 16 Ky.L. 421. 

38. Ala.—Fennell v. State, 82 So. 
669, 17 Ala.App. 121. 

70 C.J. p 858 note 1. 

39. Tex.—^Burkhalter v. State, 212 S. 
W. 163, 85 Tex.Cr. 282. 

40. Tex,—Kelley v. State, 289 S.W. 
73, 105 Tex.Cr. 405. 

41. Ark.—^Mobley v. State, 206 S.W. 
827, 136 Ark. 475. 

43. Mo.—State v. Shuster, 173 S.W. 

1049, 263 Mo. 600. 

70 C.J. p 861 note 42. 

43. Tex.—^Dempsey v. State, 266 S. 
W.2d 876, 169 Tex.Cr. 602. 
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44. Ala.—^McMickens v. State, 88 So. 
342, 18 Ala.App. 36. 

70 C.J. p 861 note 43. 

45. Tex.—^Franzetti v. Franzettl, 
Civ.App., 174 S.W.2d 65. 

46. Ala.—Dolan v. State, 1 So. 707, 
81 Ala. 11. 

70 C.J. p 861 note 44. 

47. S.C.—State v. Moody, 77 S.E. 

I 718, 94 S.C. 26. 

48. SnutkeniLess or possession of 
lienor 

Proof of independent Instances of 
mere drunkenness or illegal posses¬ 
sion of ardent spirits may not be 
used to establish turbulence of char¬ 
acter for impeachment purposes. 

Va.—^Pike v. Eubank, 90 S.E.2d 821, 
197 Va. 692. 

49. Ga.—^Peters v. State, 192 S.E. 
84, 66 Ga.App. 870. 

70 C.J. p 861 note 46. 
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violence be shown.50 


WITNESSES § 513 


c. Violations of Liquor Iiaw 

While there is some authority to the contrary. In 
general a witness cannot be Impeached by proof that he 
has violated the liquor laws. 

As a general rule a witness cannot be impeached 
or discredited by proof that he has violated the 
liquor laws,^i as, for example, that he has unlaw¬ 
fully possessed,transported,53 manufactured,5^ or 
sold55 intoxicating liquor; or that he was or is a 
bootlegger,5 3 or is in the moonshine business ;57 or 
has the reputation of being a bootlegger,53 or of 
unlawfully handling intoxicating liquor in the com¬ 
munity where he resides.53 

In some jurisdictions, however, an ordinary wit¬ 
ness may be impeached by showing his general repu¬ 
tation as a bootlegger, this being a business that in¬ 
volves moral turpitude, and affects his credibility 
as a witness only;®® but in a prosecution for a viola¬ 
tion of the liquor laws in which accused testifies in 
his own behalf he cannot be impeached by showing 
his general reputation for being a violator of the 
liquor law.®i Nevertheless, under some circum¬ 
stances, the fact that defendant in a prosecution for 
violation of a liquor law had previously violated 
the liquor law has been held admissible on the ques¬ 
tion of credibility.®2 

In a prosecution for violating the local option law 
it is proper to refuse to permit defendant to prove 
that a witness for the state has the reputation of 
violating the local option law,®® or that he has made 
a single sale of intoxicating liquor ;®4 or, where de¬ 
fendant testified in his own behalf, to introduce evi¬ 
dence that he sold liquor under a prior law when 
such sale was only a misdemeanor;®® or to show 
that the reputation of defendant for obeying the 


local option law is bad.®® However, in some juris¬ 
dictions where it is held that accused in a criminal 
prosecution who testifies in his own behalf may be 
assailed by proof of the fact that he bears the repu¬ 
tation in the community of being guilty of offenses 
against the law analogous to that for which he is 
being tried, as discussed supra § 506, in a prosecu¬ 
tion for violating the local option law evidence is 
admissible that accused, who testified in his own 
behalf, has the reputation of violating such law.®^ 

It is not permissible to show that accused in a 
criminal case who testified in his own behalf was 
discharged from the army for being jailed by civil 
authorities for a liquor violation.®® It has been 
held proper in a prosecution for violating the pro¬ 
hibition law to show, for the purpose of impeaching 
a witness for defendant, that he ran from the still 
at the time of the raid.®® 

d. Other Matters 

The admissibility of evidence to Impeach or discredit 
a witness has been determined with respect to various 
other matters, Including disbarment as an attorney, ad¬ 
diction to drugs, gambling, Intemperance, mental de¬ 
ficiency, and vagrancy. 

In accordance with the general rule that an at¬ 
tack on the credibility of a witness must be confined 
to a general attack on his character and reputation, 
and may not ordinarily be made by assailing par¬ 
ticular traits of character or showing particular 
facts or acts, as discussed supra § 502, and in ac¬ 
cordance also with the exceptions thereto, as con¬ 
sidered in that section and, in connection with cer¬ 
tain applications of the rule, supra §§ 503-512, 
various other matters, in addition to those discussed 
in the preceding sections, and the preceding subdi¬ 
visions of this section, have been held to be,^® or 


50. S.C.—State V. Knox. 82 S.B. 278, 
98 S.C. 114. 

70 C.J. p 861 note 47. 

61. Tex,—^Rivera v. State, 265 S.W. 

2d 219, 158 Tex.Cr. 304. 

70 C.J. p 865 note 76. 

S2m Ky.—Vanover v. Commonwealtli, 
261 S.W. 604, 202 Ky. 818. 

53. Tex.—Salinas v. State, 18 S.W. 
2d 668, 113 Tex.Cr. 142. 

54 . Qa.—^Elufiree v. State, 126 S.K. 
471, 159 Ga. 604. 

70 C.J. p 866 note 79. 

55. Ark.—^Eddingrton v. State, 286 S. 
W.2d 478, 226 Ark. 929. 

70 C.J. p 865 note 80. 

56. Tenn.—Gray v. State, 235 S.W.2d 
20, 191 Tenn. 626. 

70 C.J. P 865 note SI. 

67. Mich,—People v. Barrette, 208 
N.W. 27, 233 Mich. 616. 

70 C.J. P 865 note 82. 


58. Okl.—^Byrns v. State, 53 P.2d 
293, 58 Okl.Cr. 310. 

70 C.J. p 865 note 83, 

59. Tex.—Otto V, State, 86 S.W.2d 
177, 117 Tex.Cr. 257. 

GO. Okl.—Worley v. State, 239 P. 

683, 82 Okl.Cr. 1. 

70 C.J. p 865 note 85. 

61. Okl.—Worley v. State, supra. 

70 C.J. p 865 note 86. 

62. Befendant claimlag to he sneire 
guest 

In liquor prosecution, fact that de¬ 
fendant had been twice caught in act 
of unlawfully transporting liquor 
could be considered by jury as bear¬ 
ing on credibility of defendant’s tes¬ 
timony that he was mere guest and 
was unaware that whisky was In 
car. 

Tex.—McCullough v. State, 74 S.W.2d 
978, 127 Tex.Cr. 128. 
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63. Tex.—Smith v. State, Cr., 77 S. 
W. 801. 

64. Tex.—Waggoner v. State, 190 S. 
W. 498, 80 Tex.Cr. 470. 

65. Tex.—Dickson v. States 146 S. 
W. 914, 66 Tex.Cr. 270. 

66. Tex.—Johnson v. State, 62 S.W. 
756, 42 Tex.Cr. 618. 

70 C.J. p 865 note 90. 

67. Mo.—State v. Wilson, 132 S.W. 
803, 152 Mo.App. 61. 

70 aJ. p 866 note 92. 

6& Va.—Harold v. Commonwealth, 
186 S.EL 658, 147 Va 617. 

69. Ala—Carter v. State, 100 So. 

199,19 AlaA.pp. 668. 

TO. Vlolatloii of pxlod controls 
S^t that witness In income tax 
case had engaged in practices viola¬ 
tive of federal price controls was a 
factor properly to be considered In 
judging of his credibility. 
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not to be.Ti admissible for the purpose of impeach- 
ing a witness. 

Character as spy or informer. In some 
dictions a witness is not to be discredited because o 
his character as a spy or infortner.'^^ in other 
dictions the evidence of a spy or informer is to be 
received cautiously but the fact that he acts as 
a detective or decoy, apparently entering into a 
criminal plan in order to detect and expose or 
ingratiates himself into the confidence of another 
for the purpose of obtaining an admission or con¬ 
fession and then betraying it,'^® does not of itself 
render his evidence unworthy of belief. The use by 
a witness, a government agent, of a false name in 
ferreting out crime is a proper matter for the jury 
to consider as bearing on his character.'^® 

Disbarmenf of attorney. An attorney who is a 
witness may be impeached by showing that he has 
been disbarred^^ or suspended,^® although it was not 
for any act done in the instant case;^® but it is 
not permissible to go further and show the reasons 
therefor;*® nor, it has been held, is it proper to 
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show that the attorney has resigned his license.®^ 

Disregard of obligation of oath. A witness may 
be attacked by showing his disregard of the obliga¬ 
tion of an oath,®2 which, if established, constitutes 
a most satisfactory reason why the jury should not 
believe him.®® However, particular instances in 
which the witness has sworn falsely may not be 
shown for purposes of impeachment.®® On a crim¬ 
inal trial the prosecuting witness can be impeached 
by showing that die had previously made the same 
complaint against others and then admitted the 
falsity thereof.®® 

Drug addiction. In some jurisdictions the credi¬ 
bility of a witness may be impeached by showing 
that he is an habitual user of opium, morphine, or 
other like narcotics.®® In other jurisdictions a wit¬ 
ness cannot be impeached in such manner in the 
absence of a showing that the use of such narcotics 
has affected the mind of the witness impeached.®^ 

Gambling. Proof that the witness is a gambler,®® 
or that he has been running a gambling house,®® 


U.S.—Chesbro v. C. I. R., C.A.2, 225 
F.2d 674, certiorari denied 76 S.Ct 
544, 350 U.S. 995, 100 L.Bd. 860. 

Sitoatloxi of wltiiess 

It has been held that situation of 
witness may be shown as throwing 
light on his character. 

Ky.—^Leslie v. Commonwealth, 42 S. 
W. 1095, 19 Ky.L. 1201. 


71- Mass.— Rothwell v. First Nat. 

Bank, 190 N.B. 812, 286 Mass. 417. 
Pa.-—Commonwealth v. Gorodetsky, 
Quar.Sess., 43 Del.Co. 77, affirmed I 
116 A.2d 760, 178 Pa.Super. 467. 

70 C.J. p 835 note 94 [b], [c], p 837 
note 2 [a]. 

Fossession of fixeaxm 
Mo.—State v. Thompson, 92 S.W.2d 
892, 338 Mo. 897. 

TTse of other names 
Cal.— Stlckel v. San Diego Elec. Ry. 
Co., 196 P.2d 416, 32 C.2d 167. 


Sporting 

Evidence that a witness is a sport¬ 
ing man" Is Inadmissible to impeach 
his testimony. 

•Tex.—^Kalteyer v. Mitchell, Civ.App., 
110 S.W. 462, affirmed 117 S.W. 
792, 103 Tex. 390, 132 Am.S.R. 889. 


Fresenoe in parked oar at night 
Pact that two women were with 
two men in a parked automobile at 
night was not such conduct as would 
make them unworthy of belief, with 
respect to credibility of women as 
witnesses in action for injuries sus¬ 
tained in accident witnessed by them 


while so parked. 
Ky.—Dix V. Gross, 
271 Ky. 231. 


Ill S.W.2d 673, 


Conformity to ethics of profession 
Physician who has admitted that 
he advertised cannot be impeached 
by the testimony of another physi¬ 
cian that a physician who advertises 
cannot belong to the county medical 
association for the reason that he is 
unethical. , , 

Kan.—Zeigler v. Oil Country Special¬ 
ties Mfg. Co., 196 P. 603, 108 Kan. 
589. 

72. Ill.—St. Charles v. O’Malley, 18 
Ill. 407. 

73. Ala.—Borck v. State, 39 So. 680. 
70 C.J. P 842 note 46. 

74 . Mont—In re Wellcome, 59 P. 
445, 23 Mont 450. 

Use of decoy letters to obtain evi¬ 
dence as affecting credit of wit¬ 
ness’ testimony see supra § 464. 

76. Neh.—Heldt v. State, 30 N.W. 
626, 20 Neb. 492, 67 Am.R. 835, 

76. U,S,—Pittman v. U. S., C.C.A. 
Mo., 42 F.2d 793. 

77. Ala.—Corpus JTuris cited In Life 
& Casualty Ins, Co. v. Bell, 180 So. 
673, 576, 235 Ala. 648. 

N.J.—State V. Pearson, 120 A.2d 468, 
39 N.J.Super. 137. 

Pa.—Griffith v. Bergson, 54 Pa,Dist. 
& Go, 531, 83 Del.Co. 424. 

Boyce V. Standard Brewing Co., 
Com.Pl., 46 Luz.Leg.Reg. 133. 

70 C.J. p 867 note 89. 

78 . N.J.—State V. Weleck, 112 A.2d 
28, 34 N.J.Super. 267. 

79. Ala.—^Lif e & Casualty Ins. Co. v. 
Bell, 180 So, 673, 236 Ala. 548. 

80 . Pa.—Griffith v. Bergson, 54 Pa. 
Dist & Co. 531, 33 DeLCo. 424. 

70 C.J. p 867 note 90. 
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Order and opinion of court in dis¬ 
barment proceeding setting forth va¬ 
rious acts of misconduct for which 
attorney, a witness, had been dis¬ 
barred, were properly excluded. 

N.Y.—Shabbona Creston Oil & Gas 
Corp. V. Doherty, 36 N.T.S.2d 830, 
264 App.Div. 909, appeal denied 35 
N.Y.S,2d 426, 264 App.Div. 918, re- 
argument denied 37 N.Y.S.2d 831, 

I 265 App.Div. 812. 

81. Mich.—Dickinson v. Dustin, 21 
Mich. 561. 

82. Conn.—Newhal v. Wadhams, 1 
Root 504. 

70 C.J. p 868 note 93. 

83 . s,c. —Sweet v. Gilmore, 30 S.E. 
395, 62 S.C. 630. 

84. Mo.—State v. Hyder, 167 S.W. 
524, 258 Mo. 225. 

70 C.J. p 868 note 95. 

85. Mich.—^People v. Wilson, 137 N. 
W. 92, 170 Mich. 669, 41 L.R.A.,N. 
S., 216. 

70 C.J. p 858 note 96. 

86. Idaho.—State v. Fong Loon, 158 
P. 233, 29 Idaho 248, L.B»A.1916F 
1198. 

70 C.J. p 862 note 58. 

Impeachment by showing use of 
drugs affecting mental capacity, 
knowledge, or recollection of wit¬ 
ness see supra § 461. 

87. Ga.—Gordon v. Gilmer, 80 S.E. 
1007, 141 Ga. 347. 

70 C.J. p 862 note 59. 

88. Ark.—Skaggs v. State, 113 S.W. 
346, 88 Ark. 62, 16 Ann.Cas. 622. 

70 C.J. p 858 note 6. 

88. Tex.—^McGuffey v. State, 296 S. 
W. 662, 107 Tex.Cr. 866. 
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or is connected with a fake gambling house,has 
been held inadmissible for purposes of impeach¬ 
ment; nor can proof of specific acts of gambling be 
shown to impeach or discredit a witness.®^ How¬ 
ever, it has been held that, where, in a criminal 
prosecution it appeared in the evidence that accused 
was guilty of gambling, such fact could properly 
be considered as bearing on the credibility of ac¬ 
cused as a witness.^2 

Intemperance. In certain of those jurisdictions in 
which it is permissible to impeach a witness on the 
ground that his general moral character is bad, 
as discussed supra § 498, inquiry concerning partic¬ 
ular traits of the witness, like inebriety, is permis¬ 
sible for impeaching purposes.^S Jn other jurisdic¬ 
tions the fact that a witness is in the habit of 
drinking intoxicating liquors to excess does not 
affect his credibility.^^ In neither case, however. 
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is it permissible to impeach a witness by proving 
specific acts of drunkenness,^ ^ or that on specific 
occasions the witness had drunk liquor.^® 

Interference with witnesses. Proof that a wit¬ 
ness has interfered with or attempted to interfere 
with other witnesses is proper to impeach or dis¬ 
credit him.97 Thus, testimony that accused paid a 
witness for testifying at a former trial is admissible 
to impeach the testimony of such witness given at 
a subsequent trial.® ^ 

Mental deficiency or abnormality. The credibility 
of a witness may be impeached by evidence showing 
that he is mentally deficient or abnormal.®® 

Vagrancy. In some jurisdictions the fact that a 
witness is a tramp or vagrant goes to his credibili¬ 
ty.^ In other jurisdictions it has been held that 
proof of such matter is not admissible to impeach 
or discredit a witness.® 


3. Cross-Examination for Purpose of Impeachment 


§ 514. Existence of Right 

Broadly speaking, a witness may be cross-examined, 
for Impeachment and to test his credibility, as to any 
•matter bearing on his character or reputation. 

Subject to the limitations hereinafter stated, a 
witness may be cross-examined, for the purpose of 
impeachment and testing his credibility, as to any 
matter bearing on his character or reputation,® 

§ 515. Extent of Inquiry 

a. In general 

b. As affected by scope of issues or di¬ 

rect examination 

c. Bearing on credibility 

d. Character for truth and veracity as 

distinguished from moral character 


e. As affected by tendency to disgrace, 

degrade, or incriminate witness 

f. Insulting, humiliating, insinuating, or 

prejudicial questions 

g. Remoteness 

h. Conclusions of others 

i. Subjects of inquiry 

j. Discretion of court 

a. In Genera 

A witness may be cross-examined as to any matter 
that may affect or disclose his character or reputation, 
within reasonable limits. 

For the purpose of impeachment and testing his 
credibility, but within such reasonable limits^ as the 
trial court in its discretion may impose, a witness 


90. XT.S.—Keliher v. U. S., Mass., 193 
F. 8, 114 C.C.A. 128. 

91. Okl.—Welch v. State, 185 P. 
119, 16 Okl.Cr. 513. 

70 C.J. p 858 note 8. 

92. Iowa.—State v. Browman, 182 N. 
W. 823, 191 Iowa 608. 

Wyo.—^Espy V. State, 92 P.2d 649, 64 
Wyo. 291. 

93. Mo.—State v. Wright, 133 S.W. 
664, 162 Mo.App. 510. 

70 C.J. p 859 note 24. 

Intoxication at time of testifying or 
of event to which testimony re¬ 
lates see supra S 461. 

94 . La.—^Frazier v. F. Strauss & 
Son, App., 173 So. 343. 

70 C.J. p 860 note 25. 

95. Ky.—Barnes v. Commonwealth, 
201 S.W. 818, 179 Ky. 726. 

70 C.J. p 860 note 26. 


96. Ga.—^Brown v. State, 39 S.B.2d 
693, 201 Ga. 313. 

Pa.—Commonwealth v. Godfrey, 68 
Tork Leg.Hec. 81, affirmed 112 A.2d 
434, 177 Pa.Super. 640. 

Wyo.—State v, Sorenson, 241 P. 707, 
34 Wyo. 84, rehearing denied 241 P- 
607, 34 Wyo. 90. 

97. Mo.—State v. Berkowltz, 29 S. 
W.2d 160, 326 Mo. 619. 

70 C.J. p 860 note 29. 

98. La,—State v. Cox, 68 So. 107, 136 
La. 1008. 

99. VTltness OIL question of identity 
In rape prosecution, where ques¬ 
tion of identity was principal issue, 
excluding testimony of constable to 
impeach credibility of prosecutrix by 
showing that she was mentally ab¬ 
normal was held error. 

N.C.—State v. Witherspoon, 188 S.B. 
111, 210 N.C. '647. 
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1. Ga.—Central of Georgia R. Co. v. 
Moore, 63 S.B. 642, 6 Ga.App. 562.- 

Iowa.—^Parker v. P€irker, 71 N.W.. 
421, 102 Iowa 600. 

Impeachment by showing commis¬ 
sion of crime generally see supra 
§ 607. 

2. Tex.—Houston, etc., R. Co. V. 
White, 66 S.W. 204, 23 Tex.Civ.App. 
280, error refused—White v. Hous¬ 
ton, etc., R. Co., Civ.App., 46 S.W. 
382. 

3. Okl,—^Lyons v. State, 133 P.2d 
898, 76 Okl.Cr. 41. 

Pa.—Commonwealth v. Roberts, O. & 
T., 44 Luz.Leg.Reg. 175. 

70 C.J. p 866 note 97. 

4. Ark.—Schooley v. State, 2 S.W.2d.. 

67, 176 Ark. 895—Whitaker ir. 

State, 286 S.W. 937, 171 Ark. 764. . ; 
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may be interrogated on cross-examination as to any 
matter that may affect or throw light on the vnt- 
ness’ character or reputation.® Such reasonable m- 
terrogation of the witness may be made as will fair¬ 
ly disclose to the jury his true character,® and thus 
enable them to judge the weight to be given to his 
testimony.'^ 

Accused as witness. Accused in a criminal pro¬ 
ceeding who takes the stand is subject to the same 
character of rigid cross-examination as any other 
witness.8 

b. As Affected by Scope of Issues or Direct Ex- 

amination 

Generally, It Is held that cross-examination Into the 
character of a witness Is not limited to matters brought 
out on direct examination, nor Is It confined to matters 
relevant to the issue. 

In some of the jurisdictions where statutes limit 
cross-examination to matters brought out or inquired 
into on the direct examination of the witness the 
limitation is extended even as to matters of char¬ 
acter arrived at impeaching such witness.^ ^ More 
generally, however, it is held that the inquiry on 
cross-examination into the character and reputation 
of a witness is not restricted to matters brought out 
on direct examination,^® nor is it confined to mat¬ 
ters relevant to the issue.^^ 

c. Bearing on Credibility 

Cross-examination must be on subjects or matters 
which have a bearing on the credibility of the witness. 

The inquiry into the character and reputation of 
a witness, where otherwise irrelevant, must be on 
subjects or matters which have a bearing on the 


credibiUty of the witnessi* being cross-examined,!* 
it being necessary that the questions be such as to 
elicit testimony which tends to show character of 
the kind not worthy of belief.!* The matters gone 
into must have a tendency to discredit the wit¬ 
ness.!® Even where cross-examination of a wit¬ 
ness' is confined to matters relevant to the issues, 
if such witness places his character and reputation 
in issue by his chief, matters otherwise immaterial 
but affecting his character may be gone into.!® 

d. Character for Truth and Veracity as Distin¬ 
guished from Moral Character 

In some Jurisdictions the Inquiry Is limited to the 
character of the witness for truth and veracity, but In 
others It may extend to matters involvina moral turpi¬ 
tude. 

In a number of jurisdictions the inquiry on cross- 
examination must be confined to the witness’ char¬ 
acter for truth and veracity,!^ at least in so far M 
it involves matters irrelevant to the issues,!* 
which case no interrogation is permitted into his 
moral character as distinguished therefrom.!* The 
witness cannot be interrogated as to delinquencies 
in any other direction.*® Where the inquiry, how¬ 
ever, is relevant to the issues, it may be made even 
though it involves the witness’ moral character 
rather than his character for truth and veracity.*! 

In other jurisdictions cross-examination may ex¬ 
tend to matters involving moral turpitude.** In 
the latter case, however, the inquiry should be lim¬ 
ited to matters which have some fair tendency to 
show moral turpitude.*® It has also been held that 
the inquiry should be confined to acts or conduct 
which reflect on the witness’ integrity or truthful- 


B. XJ.S.—^Brockett v. New Jersey 
Steam-Boat Co., C.C.N.Y., 18 P. 156. 
affirmed 7 S.Ct. 1039, 121 XJ.S. 637, 
80 L..Bd. 1047. 

70 C.J. P 866 note 3. 

6. Mich.—People v. Sharpe, 127 N. 
W. 758, 163 Mich. 79^—^People v. 
Harrison, 63 N.W. 726, 93 Mich. 
596. 

Vt.—Shores v, Simanton, 180 A. 
697, 99 Vt 191. 

70 C.J. p 867 note 6. 
a N.C.—State v. Sims, 197 S.B. 176, 
213 N.C. 690. 

70 C.J. p 867 note 7. 

a CaL—People v. Prank, 18 P.2d 
719,129 C.A. 119. 

70 C.J. p 867 note 12. 

10. OkL—Gibbons v. State, 246 P. 
1107, 34 OkLCr. 407. 

70 C.J, P 867 note 18. 

11 . Okh—Gibbons v. State, 246 P. 
1107, 34 OkLCr. 407. 

70 C.J. P 867 note 14. 


12. Colo.—Webb v. People, 49 P.2d 
381, 97 Colo. 262. 

Ga.—Calfee v. Jones, 188 S.B. 307, 64 
Ga.App. 481. 

Ho.—Gildehaus v. Jones, 200 S.W.2d 
528. 356 Mo. 8. 

Benfield v. Thompson, App., 139 
S.W.2d 1009. 

N.Y.—^People V. Hawley, 139 N.T.S.2d 
489, 285 App.Div. 1009. 

Tex.— Holladay v. State, 96 S.W.2d 
119, 130 Tex.Cr. 691. 

70 C,J. p 868 note 17. 

13. XJ.S.—^Trenton Potteries Co. v. XJ. 
S., C.C.A.N.T., 800 P. 660, certiorari 
denied 45 S.Ct. 96, 266 U.S. 697, 69 
L..Ed. 460 and 47 S.Ct. 377, 273 XJ.S. 
892, 71 L-Ed. 700, 60 A.L..R. 989. 

70 C.J. p 868 note 18. 

14. Md.—Avery v. State, 88 A. 148, 
121 Md. 229. 

70 C.J. p 869 note 19. 

16. N.J.—State v. Juliano, 188 A. 

676, 103 N.J.Iiaw 663. 

70 C.J. p 869 note 20. 
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16. XJ.S.—Paine v. U. S., C.C.A.Cal., 
7 P.2d 263. 

70 C.J. p 869 note 21. 

17. Conn.—State v. Goldberger, 173 
A. 216, 118 Conn. 444. 

70 C.J. p 869 note 23. 

18. Va.—^Hunt v. Commonwealth, 
101 S.E. 896, 126 Va. 815. 

19. S.C.—State V. Knox, 82 S.E. 278, 
98 S.C. 114. 

70 C.J. p 869 note 25. 

20. Ill.—Chicago City R. Co. v. XJht- 
er, 72 N.B. 196, 212 Ill. 174. 

70 C.J. p 869 note 26. 

21. Va.—^Hunt v. Commonwealth, 
101 S.E. 896, 126 Va. 816. 

70 C.J. p 869 note 27. 

22. N.M.—State v. Cruz, 286 P. 600, 
34 N.M. 607. 

70 C.J. p 869 note 28. 

23. N.T.—^People v. Montlake, 172 N. 
Y.S. 102, 184 App.Div. 678, 37 N.Y. 
Cr. 132. 

70 C.J. p 869 note 29. 
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ness,24 or pertain to such personal turpitude as 
would indicate such moral depravity or degeneracy 
on his part as to render likely his insensibility to 
the obligations of an oath to speak the truth.25 It 
is not proper to ask the witness if he knows his own 
reputation for truth.26 

e. As Affected by Tendency to Disgrace, De¬ 

grade, or Incriminate Witness 

Inquiry, if in good faith, may be made into the char¬ 
acter and reputation of a witness even though the an¬ 
swers to the questions tend to degrade, disgrace, or 
criminate him. 

Where made in good faith,27 an inquiry into the 
character and reputation of a witness may be made 
even though the answers to the questions tend to 
degrade, disgrace, or criminate him,28 subject how¬ 
ever to the right of the witness to refuse to an¬ 
swer questions which will tend to incriminate him 
or subject him to a criminal charge.28 jhe right 
of the witness to refuse to answer such incriminat¬ 
ing questions does not render the questions them¬ 
selves improper.20 Questions, the answers to which 
may disgrace or humiliate the witness, but will not 
affect his credibility, are improper,2i and under 
some statutes questions are forbidden which have 
no other object in view than to degrade the witness 
in the estimation of the jury.22 

f. Xnsulting, Humiliatmg, Insinuating, or Preju¬ 

dicial Questions 

Questions propounded for the purpose of Insulting, 
humiliating, op prejudicing the witness, and insinuating 
questions are not proper. 

While a witness may be asked concerning his guilt 
of an offense in the past, the offense should be 
clearly stated so that both jury and witness may 
have a definite understanding of the matter relied 
on for impeachment.22 Cross-examination into the 
character of a witness may not be in the form of 


attempts to discredit him by means of sneers and 
innuendo.24 Hence it is improper, under the pre¬ 
tense of affecting the credibility of a witness, to pro¬ 
pound interrogatories without any attempt or pre¬ 
tense to establish the truthfulness of the matters 
suggested by such inquiry and thereby cast insinua¬ 
tions on the witness.25 So cross-examination so 
as to intimate and charge by innuendo some impro¬ 
priety of the witness in connection with some other 
trial in the past,28 especially when coupled with a 
similar general charge affecting the relations of the 
witness with other witnesses and the jurors in the 
case on trial,®7 is improper. 

Where the question propounded is clearly for the 
purpose of creating in the minds of the jury a preju¬ 
dice against the witness it is properly excluded.®® 
So, where the only purpose of the question is to 
insult or humiliate the witness, and thereby preju¬ 
dice the jury, cross-excimination as to irrelevant 
matters, even though dealing with the character 
of the witness, is improper.®® The cross-examina¬ 
tion of one accused of a crime testifying in his own 
behalf may be objectionable where the assumed 
facts incorporated in the questions tending to show 
accused involved in other offenses are merely con¬ 
jectural, and incapable of proof, when asked for 
the sole purpose of prejudicing accused before the 
jury.4® 

g. Remoteness 

Questions as to conduct so remote as not reasonably 
to bear on the present character of the witness are im¬ 
proper. 

An inquiry into the character of a witness must 
relate and be confined to a time so recent as to 
throw some light on his present character,4i ques¬ 
tions as to conduct so remote as not reasonably to 
bear on his present character being improper.^® 
What constitutes remoteness as to justify exclusion 


24. XJ.S.— Coulston v. U. S., C.C.A. 
Okl., 51 F.2d 178. 

2 s» XJ.S.—Coulston v. U. S., supra. 

26. Ky.^Louisville & N. R. Co. v. 
Gregory. 144 S.W.2d 619, 284 Ky. 
297. 

27. Kan.— State v. Boselli, 198 P. 
195. 109 Kan. 33. 

28. Mo.—McCarthy v. Metropolitan 
Life Ins. Co.. App., 90 S.W.2d 158. 

1X.D._^Killmer v. Duchscherer. 72 N. 

W.2d 660—State v. Dinger. 260 N. 
W. 261, 66 N.D. 469. 

70 C.J. P 870 note 34. 

29. Mo.—State v. Blocker, 278 S.W. 
1014. 

70 C.J. P 870 note 36. 

30. Okl.—Cannon v. Territory. 99 P. 
622, 1 Okl.Cr. 600. 


31. Pa.—^Lyons v. Gantz, 37 Pa.Dist. 
& Co. 1. 

Xjtah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Wash.—Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128. 

70 C,J. P 870 note 37. 

32. Neb.—^Pricer v. Lincoln Gas & 
Electric Light Co., 196 N.W. 150, 
111 Neb. 209. 

70 C.J. p 870 note 38. 

33. N.D.—State v. Phillips, 213 N. 
W. 356, 65 N.D. 269. 

34. Minn.—State v. Nelson, 181 N. 
W. 850, 148 Minn. 286. 

70 C.J. p 870 note 41. 

85. Iowa.—State v. Burris, 190 N.W. 

88, 194 Iowa 628. 

70 C.J. P 870 note 42. 
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36. N.D.—State v. Phillips, 213 N. 
W. 365, 65 N.D. 269. 

37. N.D.—State v. Phillips, supra. 

38. N.Y.—^People v. Slover, 133 N.K 
633, 232 N.Y. 264. 

70 C.J. p 870 note 45. 

39- Ill.—^People V. Duncan, 103 N.E. 

1043, 261 Ill. 339. 

70 C.J. p 871 note 46. 

40. Okl.—Stephens v. State, 217 P. 
1063, 24 Okl.Cr. 351. 

41. Iowa.—State v. Collins, 69 N.W. 
2d 81, 246 Iowa 989. 

70 C.J. p 871 note 49. 

42 . Iowa.—State v. Collins, supta. 
Ky.—^Pry v. Commonwealth, 82 S.W. 

2d 431, 259 Ey. 837. 

70 C.J. p 871 note 60. 
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of a question is a matter resting within the discre¬ 
tion of the court^3 

Jl OoBclusions of Others 

Disparaging questions to a witness must be confined 
to his own conduct or declarations. 

While a witness may be asked as to collateral acts 
tending to prove his moral degradation, disparag¬ 
ing questions to a witness must be confined to his 
own conduct or declarations.^^ Hence he may not 
be asked or compelled to testify as to the acts, 
declarations, or conclusions of others, to prove his 
degradation of character or to impeach him as a 
witness, ^5 except it be his conviction of a crime, or 
such confinement in prisons or jails as would in¬ 
dicate a conviction.^® 

Accordingly, it is improper to cross-examine a 
witness as to his expulsion from a private or semi¬ 
public organization,^'^ or even from a public organ¬ 
ization, such as a police forceps or fire depart¬ 
ment.*^® Within this rule it is improper to inquire 
on cross-examination into a witness’ suspension 
from a church or lodge of which he was once a 
.member in good standing.®® It is improper to re¬ 


quire a witness to testify on cross-examination that 
in some former trial other witnesses had testified 
that his reputation was bad and that they would not 
believe him under oath.®i 

Disbannent of attorney. Notwithstanding the 
foregoing, it has been held that an inquiry may be 
made on cross-examination into the fact of disbar¬ 
ment of an attorney,®® although it is not proper to 
go into tlie reason therefor or the details thereof.®® 

i. Subjects of Inquiry 

(1) In general 

(2) Particular acts or facts 

(3) Crimes 

(1) In General 

Broadly stated, virtually any matter affecting his 
character and bearing on the credibility of the witness 
is a proper subject of inquiry. 

As affecting his character and having a bearing 
on his credibility, inquiry within reasonable limits®^ 
may be made on the cross-examination of a witness 
into such subjects as his identity,®® history,®® or en¬ 
vironment,®*^ and antecedents;®® his past life,®® 
transactions,®® conduct or misconduct,®^ the matter 


43. Iowa.—State v. Dillman, 168 N. 
W. 204, 183 Iowa 1147. 

70 C.J. p 872 note 61. 

44. N.T.—Hall v. IT. S. Hadlator Co., 
78 N.Y.S. 649, 76 App.Div. 504, 12 
N.Y.Ann,Cas. 109. 

45. Tex.—^Parker v. State, 196 S.W. 
537, 81 Tex.Cr. 397. 

70 C.J, p 872 note 66, 

46. N.Y.—People v. Dortby, 46 N.Y. 
S. 970, 20 App.Div. 308, 13 N.Y.Cr. 
173, affirmed 60 N.E. 800, 156 N.Y. 
237. 

Yager v. Person, 42 Him 400. 

47. N.Y.—People v. Malkin, 164 N.E. 
900, 250 N.Y. 186. 

48. Kan.—State v. Smith, 216 P. 
302,113 Kan. 737. 

70 C.J. p 872 note 58. 

49. N.Y.—Nolan v. Brooklyn City, 
etc., R. Co., 87 N.Y. 63, 41 Ain.R. 
346. 

60. N.Y.—^People v. Dorthy, 46 N.Y. 
S. 970, 20 App.Div. 308, 819, 13 N.Y. 
Cr. 173, affirmed 60 N.E. 800, 166 N. 
• Y. 237. 

70 C.J. p 872 note 60. 

51. N.Y,—^People v. Parsons, 183 N. 

Y.S. 100, 192 App.Div. 841. 

Wis.—Cullen v. Hanlsch, 89 N.W. 
900, 114 Wis. 24. 

62. H.S.—H. S. V. Huhenstein, CC. 
A.N.Y., 161 P.2d 915, certiorari de¬ 
nied 66 S.Ct 168, 326 U.S. 766, 90 
L..Ed. 462. 

N.J.—State V. Pearson, 120 A.2d 468, 
89 N.J.Super. •60. 

70 C.J. P 872 note 63, 


63. N.Y.—People v. Dorthy, 46 N.Y. 
a 970, 20 App.Div. 308, 13 N.Y.Cr. 
184, affirmed 60 N.E. 800, 156 N.Y. 
237. 

70 c,i. p 872 note 64. 

54. U.S.—Sawyear v. U. S., C.C.A. 
Wash., 27 P.2d 669, certiorari de¬ 
nied 49 act. 96, 278 U.S. 660, 73 
L.E(1 562, 

Kan.—State v. Bowers, 194 P. 650, 
108 Kan. 161. 

55- U.S.—Alford v. U. S.. CaL, 61 S. 

Ct. 218, 282 U.S. 687, 76 L.Ed. 624. 
Cal.—People v. Lain, 134 P.2d 284, 67 
C.A.2d 123. 

Pa.—^Lyons v. Gant^ 37 Pa.Dist. & 
Co. 1. 

56. Ark.—Sweeney v. State, 266 S. 

W. 78, 161 Ark. 278. 

70 C.J. p 873 note 70. 

57- U.S.—Sawyear v. U. S., C.C.A. 
Wash., 27 F.2d 569, certiorari de¬ 
nied 49 S.Ct. 96, 278 U.S. 650, 73 L. 
Ed. 662. 

Okh—^Mashunkashey v. Brewer, 58 P. 
2d 664, 177 Okl. 258. 

58. OkL—^Mashunkashey v. Brewer, 
supra. 

70 C.J. p 873 note 72. 

59. Kan.—Sanders v. Sitton, 292 P. 
2d 1099, 179 Kan. 118. 

Ohio.—^Pawlck Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 92 
N.E.2d 431, appeal dismissed 93 N. 
E.2d 480, 154 Ohio St 206. 

70 C.J. p 873 note 73. 
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60. N.C.—State v. Wilson, 7 S.B.2d 
11, 217 N.C. 123. 

70 C.J. p 873 note 74. 

61. U.S.—Banning v. U. S., C.C.A. 
Mich., 130 F.2d 330, certiorari de¬ 
nied 63 S.Ct 434, 317 U.S. 695, 87 L. 
Ed. 666—U. S. V. Gruber, C.C.A.N. 
y., 123 F.2d 307—Simon v. U. S., C. 
C.A.W.Va., 123 P.2d 80, certiorari 
denied 62 S.Ct 412, 314 U.S. 691, 
86 L.Ed. 555. 

Ark.—Willis v. State, 252 S.W.2d 618, 
221 Ark. 162. 

Ga.—Mills V. State, 30 S.E.2d 824. 
71 Ga.App. 363. 

Kan.—Sanders v. Sitton, 292 P.2d 
1099, 179 Kan. 118. 

Mo.—State v. Crow, 84 S.W.2d 926, 
337 Mo 397. 

N.M.—State v. Butler, 34 P.2d 1100, 
38 N.M. 453. 

70 C.J. p 873 note 76. 

Unethical conduct 
If evidence is brought out In a 
case from which a jury would be au¬ 
thorized to conclude that a witness 
was guilty of unethical conduct in 
connection with a transaction with 
respect to which he testifies, such 
evidence should be considered as 
bearing on credibility of witness; 
and hence plaintiiTs counsel, on 
cross-examination, was entitled to 
question doctor who attended plain¬ 
tiff as to whether action of doctor in 
submitting to compensation carrier 
a report as to plaintiff’s condition, 
Including X-ray pictures, without 
haying first obtained plaintiff’s con¬ 
sent was not a violation of ethics 
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of his customary actions or habits, mode of life 
or ways of living,and occupation or vocation.®^ 
Likewise, he may be cross-examined as to asso- 
ciates®5 of his own choosing,®® and his residence, 
past or present.®^ 

An inquiry into the past transactions of a witness 
may be made on cross-examination in so far as 
they affect his character for truth and veracity in 
those jurisdictions where the character of the wit¬ 
ness which may be brought out is limited to that 
for truth and veracity.®® The witness, however, 
cannot be asked questions as to the conduct of 
others;®® rather the cross-examination must be 
confined to an inquiry into his own conduct J® 

The loyalty of a witness to his government may 
be inquired into on his cross-examination for the 
purpose of attacking his credibility.*^! It is the gen¬ 
eral rule, except in a case directly growing out 
of a political controversy, that a witness may not be 
interrogated on cross-examination with respect to 
his political affiliation for the purpose of affecting 
his credibility;but for such purpose a witness may 
be asked on cross-examination whether he is a mem¬ 
ber of the Communist Party.73 

Chastity, Where it is considered that the want of 
chastity of a witness has a bearing on credibility. 
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cross-examination of such witness may extend into 
such subject.74 Where, however, it is considered 
that lack of chastity has no bearing on the question 
of untruthfulness, no inquiry into the chastity of ihe 
witness is permitted.^® In any event the question 
must call for testimony that would tend to prove or 
disprove the chastity of the witness.^® 

Reflection on other witnesses. Where the purpose 
of the question is indirectly to cast a reflection on a 
party to the case or accused in a criminal prosecu¬ 
tion and thereby prejudice the jury, it is improper 
and should be excluded.77 Nevertheless, the mere 
fact that a question on cross-examination w’ill also 
tend to impeach another witness in an unauthorized 
manner does not render the question the less proper 
in so far as it tends to impeach the witness being 
cross-examined.78 

(2) Particular Acts or Facts 

On cross-examination for impeachment, the witness 
may be asked as to any particular or specific act or 
thing which may affect his character and tend to show 
he Is unworthy of belief. 

Notwithstanding it is ordinarily prohibited by di¬ 
rect proof, in a number of jurisdictions it is held, 
subject usually to the discretion of the court, that 
on cross-examination a witness may, for the pur- 


of medical profession, and answer 
could be considered for such bearing 
as it might have on credibility of 
doctor. 

Tex.—^Traders & General Ins. Co. v. 
Stone, C1V.APP., 258 S.W.2d 409. 

62. Ill.—People v. Hamby, 129 N.E. 

2d 746, 6 I11.2d 659—People v. 

Crump, 126 N.E.2d 616, 6 I11.2d 261. 

70 C. J. p 873 note 76. 

63. Conn.—Mitchell v. Wyckoff, 186 
A. 709, 122 Conn. 48. 

70 C.J. p 873 note 77. 

64. U.S.—Tinkoff v. U. S., C.C.A.I11,, 
86 F.2d 868, certiorari denied 57 S. 
Ct. 796, 301 U.S. 689, 81 L.Bd. 1346, 
rehearing denied 57 S.Ct. 937, 301 

U.S. 716, 81 L.Ed. 1366. 

Ala.—Wilson v. State, 11 So.2d 563, 
31 Ala.App. 21, certiorari denied 11 
So.2d 568, 243 Ala. 671. 

Ark.—Jutson v. State, 209 S.W.2d 
681, 213 Ark. 198. 

Cal.—People v. Lain, 184 P.2d 284, 67 
C.A.2d 123. 

Ill.—People V. Crump, 126 N.B.2d 616, 
6 I11.2d 261. 

Okl.—^Parker v. State, 263 P.2d 1086, 
96 Okl.Cr. 323—Clark v. State, 239 
P.2d 797, 95 OkLCr. 119. 

Tex.—Myers v. State, 194 S.W.2d 91, 
149 Tex.Cr. 301. 

70 C.J. p 873 note 78. 

Occnpatloai iimnatexiin 
Work that a state's witness had 
done before he became an inspector 


of the Texas Liquor Control Board 
could not be inquired into on cross- 
examination in order to affect credi¬ 
bility of witness. 

Tex.—Haley v. State, 170 S.W.2d 769, 
145 Tex.Cr. 698. 

65. U.S.—Williams v. U. S., C.A. 
Minn., 216 F.2d 629. 

Ark.—^Jutson v. State, 209 S.W.2d 
681, 213 Ark. 193. 

Ga.^—Owens v. State, 58 S.E.2d 550, 81 
Ga.App. 182. 

Ohio.—Hamilton v, Hamilton, App., 
114 N.E.2d 487. 

70 C.J. p 874 note 79. 

66. Wash.—State v. Powers, 283 P. 
439, 156 Wash. 63. 

70 C-jr. p 874 note 80. 

67. Ark.—Jutson v. State, 209 S.W. 
2d 681, 213 Ark. 193. 

70 C.J. p 874 note 81. 

68. S,C.—State v. Gilstrap, 147 S.E. 
600, 149 S.C. 445. 

69. Ark.—Schooley v. State, 2 S.W. 
2d 67, 176 Ark. 896. 

70. Ark.—Schooley v. State, supra. 
71- Mass.—Commonwealth v. Sacco, 

151 N.E. 839, 255 Mass. 369. 

70 C.J. p 874 note 86. 

72. U.S.—^N*. L. R. B. v. Pulton Bag 
& Cotton Mills, C.A.10, 180 F.2d 68. 

N.M.—Henderson v. Dreyfus, 191 P. 
442, 26 N.M. 541. 

73. U.S.—L. R. B. v. Fulton Bag 
& Cotton MUls, C.A.10, 180 F.2d 68 
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—^Eteenpaln Co-operative Society 

V. Lillback. C.C.A.1, 18 F.2d 912. 
Ohio.—^Fawick Airflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 736, C.I.O., 92 Nr.E. 
2d 436, 87 Ohio App. 371, appeal 
dismissed 93 N.E.2d 409, 164 Ohio 
St. 106. 

74. Tex.—Graham v. State, 67 S.W. 
2d 296, 125 Tex.Cr. 210. 

70 aj. p 874 note 88. 

75. Mo.—Corpus Juris cited in State 

V. Whlpkey, 216 S.W.2d 492, 358 
Mo. 663. 

Okl.—Riddle v. State. 223 P.2d 379, 
92 OkLCr. 397. 

Wash.—State v. Pierson, 27 P.2d 
1068, 175 Wash. 650. 

70 C.J. p 875 note 89. 

In statutory rape prosecution, ac¬ 
cused has no absolute right to ques¬ 
tion prosecutrix as to her prior chas¬ 
tity. 

Wash.—State v. Linton, 216 P.2d 761, 
36 Wash.2d 67, overruling State ▼. 
Godwin, 230 P. 831, 131 Wash. 69L 

76. Mass.—Commonwealth v. Dies, 
148 N.E. 506, 248 Mass. 482. 

70 C.J. P 875 note 90. 

77. Iowa.—^Dugger v. Kelly, 160 N. 

W. 27, 168 Iowa 129. 

70 C.J. P 876 note 91. 

78- Okl.—Cannon v. Territory, 99 P. 

622, 1 OkLCr. 600. 

70 C.J. P 876 note 92. 
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pose of impeachment, be asked as to any particular and right to refuse to answer incriminating ques- 
or specific matter, act, or thing which may affect tions,^^ even though such facts or acts may be 
his character and tend to show that he is not worthy irrelevant and collateral to the principal controversy 
of belief^® He may be asked as to particular traits or issues involved in the case.^^ In accordance with 
of character,so and whether he has committed par- the foregoing, the witness may be asked whether 
ticular wrongful or immoral acts,Si if the commis- he has had improper sexual relations,s is living or 
sion of such acts would affect the credibility of the has lived in adulterySO with a woman named, or 
witness,S2 subject always to his personal privilege has keptSS or has visitedSO houses of prostitution. 


79. U.S.—^TarborougU v, XJ. S., C.A. 
Md., 230 F,2d 56—Shurin V. TJ. S., 
C.C.A.N.C., 164 F.2d 666, certiorari 
denied 68 S.Ct. 608, 333 TT.S. 837, 
92 L.iEkL 1121—U. S. V. Waldon, C. 
C.A.IU., 114 F.2d 982, certiorari de¬ 
nied Waldon v. U. S., 61 S.Ct. 649. 
312 XJ.S. 681, 86 L.Ed. 1119—XT. S. 
V. Gross. C.aA.111., 103 F.2d 11. 
Cal.—People v. Wilkes, 284 P.2d 481, 
44 C.2d 679. 

Newman v. Los Angeles Transit 
Lines. 262 P.2d 96, 120 C.A.2d 685. 
Conn.—State v. Van Allen, 97 A,2d 
890, 140 Conn. 39. 

D.a—Kitchen v. U. S., 221 r.2d 832, 
96 U.S.APP.D.C. 277. 

Ga.—Sheperd v. State, 20 S.E.2d 446, 
67 Ga.App. 448. 

Kan.—State v. Zakoura, 68 P.2d 11* 
145 Kan. 804. 

Ky.—Corpus Juris cited in Thacker 
V. Commonwealth, 91 S.W.2d 998, 
1000. 263 Ky. 97. 

Mo.—State v. Perkins, 116 S.W.2d 80, 
342 Mo. 660. 

Asadorian Bug Co. v. Chandeys- 
son, App., 144 S.W.2d 199. 

N.J.—State V. Cloffe, 26 A.2d 67, 128 
N.J.Law 342, affirmed 82 A.2d 79. 
130 N.J.LAW 160. 

N.M.—State v. Moultrie, 272 P.2d 
686, 58 N.M. 486—State v. Martinez, 
266 P.2d 987, 67 N.M, 168. 

N.T.—McQuage v. City of New York, 
136 N.Y.S.2d 111, 286 App.Div. 249 
—^Batease v. Pion, 90 N,Y.S.2d 851, 
276 App.Plv. 451. 

People V. Clemente, 136 N.Y.S. 
2d 779—^Murello v. Lustlg, 114 N. 
Y,S.2d 632, affirmed 122 N.Y.S.2d 
895, 282 App.Div. 712, motion de¬ 
nied 115 N.B.2d 439, 306 N.Y. 983. 
N.C,—State v. Wilson, 7 S.E.2d 11, 
217 N.C. 123—State v. Cureton, 8 
S.E.2d 343, 215 N.C. 778—State v. 
Sima, 197 S.E. 176, 213 N.C. 690— 
State V. Ray, 194 S.E. 482, 212 N.C. 
726. 

Okl.—Lazar v. State, Cr., 276 P.2d 
1003, appeal dismissed Lazar v. 
State of Okl.. 76 S.Ct. 681, 349 XJ.S. 
902, 99 L.Ed. 1240—Lowrey v. 

State, 197 P.2d 637, 87 Okl.Cr. 313 
—Starks v. State, 93 P.2d 60, 67 
Okl.Cr. 166. 

Pa.—Commonwealth v. Lowry, Quar. 

Sess., 69 Montg.Co. 206. 

S.C.—State V. Gibert, 13 S.B.2d 461, 
196 S.C. 806—^Leevy v. North Caro¬ 
lina Mut. Life Ins. Co., 191 SJS. 
811,184 S.C. IIL 


Tenn.—^Lackey v. Metropolitan Life 
Ins. Co., 174 S.W.2d 676, 26 Tenn. 
App. 664—^Hager v. Hager, 66 S.W. 
2d 260, 17 Tenn.App. 143. 

Tex.—Williams v. State. 279 S.W.2d 
348, 161 Tex.Cr. 600—Rylee v. 

State, 96 S.W.2d 988, 131 Tex.Cr. 
127. 

70 C.J. p 876 note 96. 

Attempted suicide 

In prosecution for unlawfully and 
willfully maintaining and operating 
a place, structure, and building for 
purpose of prostitution, etc., Ques¬ 
tion propounded on cross-examina¬ 
tion to state’s witness as to whether 
she had tried on one occasion to 
commit suicide was permissible for 
purpose of Impeaching witness* credi¬ 
bility. 

N.C.—State v. Poolos, 85 S.B.2d 342, 
241 N.C. 382. 

Fraud or dishoiLesty 
Where effort was made to establish 
credibility of defendant’s witness by 
holding him out as a former member 
of police force who had been retired 
because of an Injury, witness could 
properly be cross-examined as to 
whether he had been in fact dis¬ 
charged from police force for re¬ 
porting sick when he was not sick. 
Wa^h.—State v. Anderson, 285 P.2d 
879, 46 Wash.2d 864. 

80. Mich.—^XJImer v. Seelman, 123 N. I 
W. 1124, 159 Mich. 263. 

70 C.J. p 876 note 97. 

81. Ark.—Early v. State, 290 S.W. 
2d 13—Willis V. State, 251 S.W.2d 
816, 220 Ark. 966—^Trotter v. State, 
219 S.W.2d 636, 216 Ark. 121. 

Cal.—People v. Alcalde, 148 P.2d 627, 
24 C.2d 177. 

Mich.—^People v. Geanakopoulos, 81 
N.W.2d 683, 320 Mich. 430. 

Mo.—^Arnold v. Alton R. Co., 154 S. 
W.2d 68, 348 Mo. 616—State v. 
Bagby, 93 S.W.2d 241. 338 Mo. 951 
—State V, Williams, 71 S.W.2d 732, 
335 Mo. 234. 

Nev.—State v, Fitch, 200 P.2d 991, 
66 Nev. 668. 

N.H.—State v. Puke, 123 A.2d 746. 
N.M.—State v. Holden, 113 P.2d 171, 
46 N.M. 147. 

N.Y.—^People v, Sorge, 93 N.B.2d 637, 
301 N.Y. 198. 

People V. Bilahchuk, 112 N.Y.S. 
2d 414, 280 App.Div. 180—^People 
V. McCormick, 106 N.Y.S.2d 671, 278 
App.Div. 410, affirmed 108 N.E.2d 
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629, 303 N.Y. 403—People v. Brown, 
38 N.Y.S.2d 89, 266 App.Div. 153, 
affirmed 60 N.B.2d 236, 290 N.Y. 
830. 

N.C.—State v. Hicks, 64 S.B.2d 871, 
233 N.C. 611, certiorari denied 
Hicks V. State of N. C., 72 S.Ct. 66, 
342 U.S. 831, 96 L.Ed. 629—State 

V. Ray, 194 S.E. 482, 212 N.C. 725. 
S.C.—State V. Gibert, 18 S.B.2d 461, 

196 S.C. 306. 

Tenn.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526—^Brooks v. State, 213 
S.W.2d 7, 187 Tenn. 67, certiorari 
denied 71 S.Ct. 21, 340 U.S. 837, 96 
L.Ed. 614. 

70 C.J. p 876 note 98. 

Bobbery 

In action against railroad for false 
arrest and imprisonment, wherein 
plaintiff’s companion, who was ar¬ 
rested with plaintiff while trespass¬ 
ing on railroad’s right of way, testi¬ 
fied for plaintiff, court properly per¬ 
mitted railroad to elicit from witness 
on cross-examination that he had 
participated in, and had confessed 
to, a certain robbery, for purpose of 
impeaching the witness. 

U.S.—^Barnard v. Wabash R. Co., C. 
A.Mo., 208 F.2d 489. 

82. N.Y.—^People v. Hyman, 131 N. 
Y.S.2d 691, 284 App.Div. 347, af¬ 
firmed 125 N.B.2d 697, 308 N.Y. 794. 

70 C.0r. p 877 note 99. 

83. Mo.—State v. Clark, 9 S.W.2d 
636, 820 Mo. 1190. 

70 C.J. p 878 note 1. 

84. U.S.—Simon v. U. S., C.aA.W. 
Va., 123 F.2d 80, certiorari denied 
62 S.Ct 412, 314 U.S. 694, 86 L.Ed. 
556. 

70 aj. p 878 note 2. 

85. N.M,—State v, Martinez, 265 P. 
2d 987, 67 N.M. 168. 

OkL—^Lowrey v. State, 197 P.2d 687. 

87 Okl.Cr. 313. 

70 C.J. p 878 note 4. 

86. Mo.—State v. Blocker, 278 S.W. 
1014. 

I 70 C.J. p 878 note 6. 

87. Hawaii.—Territory v. Bulck, 27 
Hawaii 28. 

88. Ill.—^People v. Winchester, 186 
N.E. 680, 362 111. 237. 

70 C.J. p 878 note 7, 

89. Mich.—People v. Fenner, 185 N. 

W. 806, 217 Mich. 239. 

70 C.J. p 878 note 8. 
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So he may be interrogated as to whether he swore 
falsely on a certain occasion.^® 

The inquiry may extend into the particular facts 
concerning his occupation or vocation,habits, 
or associates.®^ A female witness may be asked 
whether she is a prostitute,has had illicit rela¬ 
tions,®® is living or has lived in adultery,®® or has 
had illegitimate children,®*^ or has kept girls for the 
purpose of prostitution.®® While in these jurisdic¬ 
tions it is proper to inquire as to whether the wit¬ 
ness has ever used other or assumed names,®® a 
woman witness revealed as a prostitute who does 
not claim to have reformed and desires to conceal 
her true name merely to shield her relatives may 
not be required to reveal her true name and ad- 
dress.l Where such a witness, however, seeks to 
give herself standing as a witness by claiming to 
have reformed, the party against whom she testifies 
is entitled to have her disclose her true name and ad¬ 


dress for purposes of impeachment.® 

Some authorities,- however, deny that a witness 
may be interrogated on cross-examination as to 
particular wrongful acts not relevant to the is¬ 
sue, or involved in the principal controversy m the 
case,® or not involving some matter brought out 
on direct,^ and accordingly it has been held that he 
cannot be asked whether he has committed as¬ 
saults,® whether he has had illicit relations,® or is 
living or has lived in adultery;*^ whether he had 
married a woman with whom he had coitimitted 
adultery j® or whether he has been keeping,® or 
lived in,i® a house of prostitution. So the wit¬ 
ness may not be asked whether he had at another 
time and place passed under an assumed name, 
or whether he was not impeached as a witness on 
the trial of another cause,or interrogated as to 
the unlawful nature of his occupation,^® his habits 
of drinking and gambling,!^ or his visits to houses 


90 . N.y.—^Hannah v. McKelllp, 49 
Barb. 342. 

70 C.J. P 878 note 9. 

91 . N.T.—^People v. Giblin, 21 N.E. 
1062. 116 N.T. 196, 4 L.B.A. 757, 7 
N.Y.Cr. 130. 

70 C.J. P 878 note 10. 

92. Mich.—Aronson v. Baldwin, 146 
N.W. 206, 178 Mich. 665. 

70 C.J. p 878 note 11. 

93 . Ark.—Ogbum v. State, 270 S.W. 
945, 168 Ark. 396. 

70 C.J. P 878 note 12. 

94 . N.y,—^People v. Fritz, 111 N.T. 
S.2d 734, 279 App.Div. 1020. 

Tex.—^Myers v. State, 194 S.W.2d 91, 
149 Tex.Cr. 301. 

70 C.J. P 878 note 13. 

95 . D.c.—U. S. V. Edmonds, D.C., 63 
F.Supp. 968. 

G-a.—^Frady v. State, 90 S.E.2d 664, 
212 Ga. 84. 

•M-n—Corpns JTiixls cited in Webster 
V. Boyle-Pryor Const Co., App., 144 

S.W.2d 828, 830. 

70 C.J. P 878 note 14. 

96. Mo.—Taylor v. Connecticut Fire 
Ins. Co., App., 285 S.W. 1012. 

70 C.J. p 878 note 15. 

97. Mo.—State v. Davis, 226 S.W. 
707, 284 Mo. 695. 

N.C.—State v. Murray, 63 N.C, 31. 

98. Conn.—State v. Perelll, 21 A.2d 
389, 128 Conn. 172. 

70 C.J. P 879 note 17. 

99. N.J.—State v. Todaro, 34 A.2d 
807, 181 N.J.Law 69, affirmed 37 A 
2d 78, 131 N.J.L.aw 430, appeal dis¬ 
missed Todaro v. State of N. J., 66 

S. Ct 73, 323 U.S. 667, 89 DEd. 642. 
70 C.J. P 878 note 18. 

2 , N.T._^People v. Roosevelt 44 N. 

T. S. 1003, 16 App.Div. 364, affirmed 
49 NJS3. 1102, 166 N.T. 662. 


2 . N.T.—People ex rel. Cross v. Mar¬ 
tin, 32 N.Y.S. 933, 85 Hun 343. 

3 , xj.S.—^Bloch V. IT. S., C.A.Ariz., 
221 P.2d 786, rehearing denied 223 
P.2d 297—Cohen v. Checker Taxi 
Co., C.A.I11., 217 F. 2 d 449. 

Ala.—brooms v. State, 152 So. 456, 
228 Ala. 133. 

Cal.—^People v. Hines, 276 P.2d 686 , 
128 C.A2d 421—People v. Watson, 
249 P.2d 38, 113 C.A2d 799—In re 
Clark’s Estate, 208 P. 2 d 737, 93 C. 
A.2d 110—^People v. McCarthy, 200 
P.2d 69, 88 C.A2d 888 —People v. 
VThalen, 160 P.2d 560, 70 C.A2d 142 
—People V. Pappens, 43 P.2d 371, 

5 C.A.2d 644. 

Conn.—State v. Perelli, 6 A2d 705, 
125 Conn. 321, 121 AIj.R. 1357. 

Ga.—Latimer v. State, 4 S.E.2d 631, 
188 Ga. 775 —Whitley v. State, 3 S. 
E.2d 588, 188 Ga. 177. 

Peters v. State, 192 S.E. 84, 66 
Ga.App. 870. 

Ky._^Brown v. Commonwealth, 275 

S.W.2d 928—^Day v. Commonwealth, 
75 S.W.2d 741, 256 Ky. 76. 

La.—State v. Di Vincenti, 73 So.2d 
806, 225 La. 689. 

Me.—^Monroe Loan Soc. v, Owen, 46 
A2d 410, 142 Me. 69. 

Mich.—People v, Simard, 23 N.W.2d 
106, 314 Mich. 624. 

Okl.—Wright v. State, 285 P.2d 446. 
S.C.^chreiberg v. Southern Coat¬ 
ings & Chemical Co., 97 S.B.2d 214. 
Tex.—^Burnett v. State, Cr., 280 S.W. 
2d 260—^Rivera v. State, 278 S.W. 
2d 164 161 Tex.Cr. 438—Johnson 
V.. State, 96 S.W.2d 968, 180 Tex.Cr. 
590 —V. State, 96 S.W.2d 700, 
180 Tex.Cr. 641—Brown v. State, 87 
S.W.2d 720, 129 Tex.Cr. 394. 

^ash_State v. Emmanuel, 253 P.2d 

386, 42 Wash.2d 1 —Warren v. 

Hynes, 102 P.2d 691, 4 Wash.2d 128. 
70 C.J. P 879 note 21. 
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4 . Ky.—^Brashear v. Commonwealth, 

199 S.W. 21,178 Ky. 492. 

5. Cal.—People v. Bishop, 22 P. 477, 

81 C. 113. 

70 C.J. P 880 note 23. 

6. Ala.—Tillis V. State, 119 So. 215, 
218 Ala. 527. 

Ga.—Edwards v. State, 189 S.E. 678, 
55 Ga.App. 187. 

70 C.J. p 880 note 25. 

7 . Wash.—Sweazey v. Valley Trans¬ 
port, 107 P.2d 567, 6 Wash.2d 324, 
140 AL.R. 1, opinion adhered to 
111 P.2d 1010, 6 Wash.2d 824, 140 
AL.B. 20. 

70 C.J. P 880 note 26. 

8 . Okl.—Caples v. State, 104 P. 493, 

3 Okl.Cr. 72, 26 L.R.A,N.S., 1033— 
Price V. State, 98 P. 447, 1 Okl.Cr. 
358. 

9 . Cal.—In re Kasson’s Estate, 69 P. 
950, 127 C. 496. 

Mass.—Commonwealth v. Vanden- 
hecke, 148 N.E. 337, 248 Mass. 408. 

10. Cal.—People v. Un Dong, 39 P. 
12, 106 C. 83. 

70 C.J. P 880 note 29. 

11 . Cal.—^People v. Buyle, 70 P.2d 
955, 22 C.A.2d 143. 

70 C.J. P 880 note 30. 

12 . Ind.—Pennsylvania Co. v. Bray, 
25 N.B. 439, 125 Ind. 229. 

70 C.J. P 880 note 31. 

13 . Cal.—^People v. Hamblin, 8 P. 
687, 68 C. 101. 

Wash.— Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128. 

14 . Ill.—^Hayward v. People, 96 Ill. 
492. 

70 C.J. P 880 note 88 . 

Cktmbling as a busiiLess 
Where defendant was charged with 
a violation and conspiracy to violate 
the Marihuana Tax Act and defend¬ 
ant was asked whether he had told 
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of ill fame.i5 

A female witness cannot be asked on cross-ex¬ 
amination as to her having had sexual intercourse 
with men^® not her husband,or whether she has 
been practicing prostitution,or was living in 
adultery,^® or has borne bastard children,^® and 
their color.31 It has been held that greater laxity 
is permitted in some instances as in the case of a 
rape prosecution where an inquiry into the chastity 
of the prosecutrix is permitted on her cross-exami- 
nation.32 The extent of such cross-examination, 
however, rests largely in the discretion of the 

court.22 

A witness may always be cross-examined as to 
specific acts or facts tending to discredit him, where 
such matters are relevant to the issue^^ or relate 
to matters brought out on direct examination of 
the witness.35 Notwithstanding this prohibition 
against an inquiry into particular specific acts in 


these latter jurisdictions, the rule being either 
ignored or stated not to be applicable, there are 
instances in such jurisdictions of questions into par¬ 
ticular acts of misconduct or immorality that have 
been sustained or held proper.36 In any event, after 
an inquiry into the commission of a particular act 
of misconduct or immorality, no further interroga¬ 
tion into the details thereof may be made.37 

(3) Crimes 

(a) Commission 

(b) Accusation, indictment, etc. 

(c) Conviction of crime 

(a) Commission 

Except In a few Jurisdictions, the witness may be 
cross-examined as to his commission of a crime. 

Except for a few jurisdictions which prohibit the 
cross-examination of a witness as to his commis¬ 
sion of particular crimes,38 short of conviction,3® 


officers or anyone that he had a fed¬ 
eral wagrerinir tax stamp, and Gov¬ 
ernment attorney not satisfied with 
the defendant's answer asked wheth¬ 
er grambling was in fact a business 
of defendant and whether he had 
ever operated a policy wheel, im¬ 
peachment was improper as on a 
wholly immaterial matter, where no 
convictions were shown or attempt¬ 
ed to be shown. 

U.S.—Stansbury v. XT. S., C.A.Tex„ 
219 F.2d 165. 

15. Qa«—^McDuffie v. State, 49 S,B. 
708, 121 Ga. 680. 

Ill.—Gifford V. People, 87 la 210. 

16. U.S.—Shama v. U. S., C.C.A. 
Iowa, 94 F.2d 1, certiorari denied 
58 S.Ct. 1087, 804 U.S. 668, 82 L.Bd. 
1533. 

La.—State v. Green, 168 So. 766, 185 
La. 176. 

Neb.—Sherrick v. State, 61 N.W.2d 
358, 167 Neb. 623. 

Utah.—State v. Smith, 62 P.2d 1110, 
90 Utah 482. 

70 C.J. p 880 note 36. 

17. Cal.—^In re Gird's Estate, 108 P. 
499, 157 C. 534, 137 Am.S.R. 131. 

70 C.J. p 880 note 36. 
la Ala.—^Peters v. State, 200 So. 
i04, 240 Ala. 531. 

Cal.—People v. Vatek, 236 P. 163, 71 
C.A. 453. 

19. Tex.—Garza v. Garza, Civ.App., 
109 S.W.2d 1079, error dismissed. 

20. Ga.—Andrews v. State, 26 S.B. 
2d 263, 196 Ga. 84, certiorari de¬ 
nied 64 act 87, 320 U.S. 780. 88 
L.Bd. 468. 

Va.—^Taylor v. Commonwealth, 23 S. 

B.2d 139, 180 Va. 413. 

70 C.J. p 881 note 88. 

21. S.C.—Kennineton v. Catoe, 47 S. 
E. 719, 68 aC. 470. 


22. Conn.—State v. Rivers, 74 A. 
767, 82 Conn. 454. 

70 C.J. p 881 note 40. 

IntereoTirse with allegred accomplice 
In prosecution for rape of fourteen 
year old girl, where prosecutrix tes¬ 
tified that she had intercourse with 
another as part of incident Involved, 
great latitude should have been al¬ 
lowed in cross-examination of prose¬ 
cutrix with regard to alleged accom¬ 
plice. 

Neb.—Sherrick v. State, 61 N.W.2d 
358, 157 Neb. 623. 

Diffiooltles with Juvenile authorities 
In rape prosecution, excluding a 
question asked of prosecutrix, fif¬ 
teen years of age, whether she had 
not been in trouble with Juvenile au¬ 
thorities before, was error even 
though the Juvenile records were in¬ 
admissible, since question did not 
refer to disposition of child or any 
evidence given in any Juvenile case 
and was competent on question of 
credibility. 

Mich.—^People v. Smallwood, 10 N.W. 
2d 303, 806 Mich. 49, 147 A.L.R. 
439. 

23. Conn.—State v. Rivers, 74 A. 
757, 82 Conn. 454. 

24. CaL—People v. Degnen, 234 P. 
129, 70 C.A. 667. 

70 C. J. p 881 note 42. 

25. Cal.—People v. Denne, 297 P.2d 
461, 141 C.A,2d 499—People v. Big¬ 
elow. 231 P.2d 881, 104 C.A2d 380, 
certiorari denied Bigelow v. Peo¬ 
ple of State of Cal., 72 S.Ct. 801, 
342 U.S. 910, 96 L.Ed. 681. 

70 C.J. p 881 note 48. 

26. U.S.—^Bonness v, U, S., C.CA« 
Wash., 20 F.2d 764. 

70 C.J. p 881 note 44. 

27- Kan.—^Zeigler v. Oil Country 
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Specialties Mfg. Co., 196 P. 603, 108 
Kan. 589. 

70 C.J. p 881 note 45. 

28. U.S.—U. S. V. Provoo, C.A.N.T., 
216 F.2d 631. 

Ala.—Cockrell v. State, 29 S®.2d 152, 
32 Ala.App. 618—Hovey v. State, 
195 So. 282, 29 Ala.App. 149, cer¬ 
tiorari denied 195 So. 283, 239 Ala. 
309. 

Fla.—Vamum v. State, 188 So. 346, 
187 Fla. 488. 

Ill.—People v! Ciucci, 137 N.B.2d 40, 
8 Ill. 2d 619—^People v. Friedman, 
48 N.E.2d 950, 383 Ill. 193. 

Hellwig V, Lomelino, 33 N.B.2d 
174, 309 I11.APP. 369. 

Ky.—Clark v. Commonwealth, 108 S. 
W.2d 632, 269 Ky. 687. 

Okl.—Guest V. State, 34 P.2d 1082, 66 
Okl.Cr. 129. 

70 C.J. p 882 note 46. 

89. U.S.—Manley v. U. S., C.A.Ohio, 
238 F.2d 221—Stansbury v. U. S., 
C.A.Tex., 219 F.2d 166—^Packineau 
V. U. S., C.AN.D., 202 F.2d 681— 
Echert v. U. S., C.A.Neb., 188 F. 
2d 336, 26 A.L.R.2d 762—U. S. v. 
Minuse, C.C.A.N.T., 114 F.2d 86— 
Little V. U. S., C.CA-MO., 93 F.2d 
401, certiorari denied 58 S.Ct. 643, 
303 U.S. 644, 82 L.Ed. 1105, rehear¬ 
ing denied 68 S.Ct. 756, 303 U.S. 
668, 82 L.Bd. 1124, certiorari de¬ 
nied Stevens v. U. S., 58 S.Ct. 643, 
803 U.S. 644, 82 L.Ed. 1105, rehear¬ 
ing denied 68 S.Ct 757, 303 U.S. 
668, 82 L.Ed. 1124, certiorari denied 
Holman v. U. S., 68 S.Ct 643, 303 
U.S. 644, 82 L.Ed. 1105, rehearing 
denied 68 S.Ct 757, 303 U.S. 668, 
82 L.Ed. 1124. 

U. S. V. Haynes, D.C.Pa., 81 F. 
Supp. 63, affirmed, C.A., 173 F.2d 
223. 

Ariz.—State v. Peters, 131 P.2d 814, 
60 Ariz. 102- 
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indictment, legal charge, or prosecution,^^ this some¬ 
times by reason of a statutory provision,it is 
usually held that, for the purpose of impeachment 
and as bearing on his credibility, a witness may be 
interrogated in cross-examination as to his commis- 
sion32 of a crime, or guilt thereof,where such 


crime reflects on his integrity or credibility as a 
witness,54 subject, however, to his right to refuse 
to answer incriminating questions. 

It has been said that there can be no cross-ex¬ 
amination as to the commission of a crime if it 


D.C.—Thomas v. U. S., 121 F.2d 905, 

74 App.D.C. 167. 

iq-.j.—State v. Zeek, 199 A. 718, 120 
N.J.Law 322, affirmed 8 A.2d 674, 
121 N.J.Law 684. 

Wash.—State v. McVeigh, 214 P.2d 
165, 35 Wash.2d 493. 

Wls.—Schroeder v. State. 267 N.W. 

899, 222 Wis. 251. 

70 C.J. p 882 note 47. 

30. Tex.—Associated Bmp. Lloyds v. 
Tullos, Civ.App., 197 S.W.2d 210, 
error refused no reversible error. 

Gunter v. State, 160 S.W.2d 1037, 
142 Tex.Cr. 87—Johnson v. State. 
135 S.W.2d 485, 138 Tex.Cr. 188— 
Rylee v. State, 96 S.W.2d 988. 131 
Tex.Cr. 127—Bums v. State, 78 S. 
W.2d 956, 127 Tex.Cr. 699—^Prather I 
V. State, 76 S.W.2d 138, 127 Tex.Cr. 
318. 

70 C.J. p 882 note 48, 

31 , In. Minnesota, statute providing 
that no record of conviction for vio¬ 
lating traffic regulations should be 
admissible in civil action prohibited 
the asking of plaintiff in an automo¬ 
bile accident case whether he had 
pleaded guilty in justice court to a 
violation of traffic regulation aris¬ 
ing out of accident. 

Minn.—Warren v. Marsh, 11 N.W.2d 
528, 215 Minn. 615. 

In Pennsylvania 

(1) Under statute relating to cross 
examination of defe n da n t as to pri¬ 
or offenses, defendant may, under 
certain circumstances, be cross-ex¬ 
amined as to prior conviction only of 
felonies and misdemeanors in the 
nature of crimen falsi, and cross ex¬ 
amination with respect to anything 
other tbfl.n a conviction of an offense 
of the type permitted Is error. 

Pa.—Commonwealth v. Socci, 110 A. 
2d 862, 177 Pa.Super. 426. 

(2) Act of March 16, 1911, P.L. 

20, 19 P.S. S 711, was enacted to obvi¬ 
ate the real or fancied hardship to 
defendants by the long-continued 
practice in many of the criminal 
courts of the state of asking those on 
trial charged with crime, entirely ir¬ 
relevantly to their defenses, whether 
they had not committed or been 
charged with or convicted of other 
offenses. ^ ^ 

Pa.—Commonwealth v. Salerno, O. & 

T., 52 Lack.Jur. 13. 

(3) In action for injuries sustained 
by passengers of automobile when 
driver, in order to avoid collision 
with automobUe that allegedly passed 


and stopped directly in front of au¬ 
tomobile in which plaintiffs were 
passengers, swung to left and auto¬ 
mobile jumped curb and collided with 
a tree, cross-examination of driver of 
standing automobile as to whether 
he had been convicted in a criminal 
case arising out of same occurrence, 
was improper. 

Pa.—Gregg v. Fisher, 106 A.2d 105, 
377 Pa. 445. 

(4) Defendant by taking witness 
stand and testifying in his own be¬ 
half and admitting a previous con¬ 
viction put his character and credi¬ 
bility in issue so as to be subject to 
cross-examination thereon. 

Pa,—Commonwealth v. Yeager, 196 
A. 827, 329 Pa. 81. 

Commonwealth v. Parley, 77 A.2d 
881, 168 Pa.Super. 204—Common¬ 
wealth V. Comer, 76 A.2d 233, 167 
Pa.Super. 637—Commonwealth v. 
Hurt. 60 A.2d 828, 163 Pa.Super. 
232—Commonwealth v, Wiswesser, 
188 A. 604, 124 Pa.Super. 261. 

Commonwealth v. Kashner, Quar. 
Seas., 53 Dauph.Co. 303. 

(5) Where defendant had testified, 
in the Court of Quarter Sessions of 
Allegheny County, in response to a 
Question of his counsel, that he had 
never been convicted of a crime in 
*‘this court,” cross-examination by 
the district attorney as to whether 
defendant had been convicted or en¬ 
tered pleas of guilt to the charges 
of operating a lottery and had paid 
fines in the city of McKeesport on 
nine different occasions was proper, 
although allegedly ordinance under 
which the alleged convictions or pleas 
of guilt had been obtained was in¬ 
valid. 

Pa.—Commonwealth v. Petrulli, 128 
A.2d 108, 182 Pa.Super. 626. 

(6) Accused was not improperly 
cross-examined concerning previous 
crime because he was asked if he 
was in a “stolen” automobile with 
his companions on the occasion, 
where theft had been established by 
accused's own witness and only pur- | 
pose of Question was to show pres¬ 
ence of accused on expedition, and 
theft of automobile used to convey 
bandits to place where killing was 
committed was not only important 
as part of history of crime but to 
show systematized, concerted, and 
connected acts. 

Pa.—Commonwealth v. Oreszak, 195 
A. 45, 328 Pa. 65. 

(7) Other particulars of Pennsyl- 
I vanla rule. 


Pa.—Commonwealth v. Stuckey, O. 

& T., 65 Dauph.Co. 401. 

70 C.J. p 882 note 49 [a], 

32. U.S.—U. S. V. Schiller, C.A.H.Y., 
187 P.2d 672—Meeks v. U. S., C.C.A. 
Alaska. 163 P.2d 698—Moore v. U. 
S., C.CJLGa., 123 F.2d 207—U. S. 

V. Dalhover, C.C.A.Ind., 96 P.2d 355, 
certiorari denied Dalhover v. U. S., 

69 S.Ct. 100, 305 U.S. 632, 83 L.Bd. 
406, rehearing denied 69 S.CL 164, 
305 U.S. 672, 83 L.Ed. 436. 

Ark.—^Dooley v. Sterling Stores, 218 
S.W.2d 696, 214 Ark. 895—^Mon¬ 
tague V. State, 211 S.W.2d 879, 213 
Ark. 676—Sloan v. State, 197 S.W. 
2d 767, 210 Ark. 739— Thomas v. 
State, 196 S.W.2d 486. 210 Ark. 398 
—Bevis V. State, 192 S.W.2d 118, 
209 Ark. 624—Gaines v. State, 186 

S. W.2d 164, 208 Ark. 293—Croft v. 
State, 162 S.W.2d 663, 202 Ark. 719. 

Conn.—itate v. Palko, 186 A. 667, 121 
Conn. 669. 

N.H.—State V. Mihoy, 93 A.2d 661, 98 
N.H. 38, 85 AL.R.2d 862. 

N.M.—State v. Brooks, 279 P.2d 1048, 
59 N.M. 130—State v. Solis, 37 P.2d 
589, 38 K.M. 538. 

N.y.—^Phass v. MacClenathen, 85 N. 

T. S.2d 643, 274 App.Div. 636—^Peo¬ 
ple V. Fishback, 77 N.Y.S.2d 603. 
273 App.Div. 914. 

NT.C.—State v. Conner, 92 S.B.2d 668, 
244 N.C. 109—State v. King, 30 S. 
B.2d 230, 224 N.C. 329—State v. 
Neal, 23 S.B.2d 911, 222 N.C. 646. 
W'ash.—State v. Barry, 264 P.2d 233, 
43 Wash.2d 807. 

70 C.J. p 882 note 60. 

IToliziitary ooufossion. 

With respect to right to Question 
witness with reference to collateral 
offenses to reflect on his credibility, 
a voluntary confession is tanta m ount 
to a conviction. 

Ohio.—^Komreich v. Industrial Fire 
Ins. Co., 6 N.E.2d 163, 132 Ohio St. 
78. 

33. Tenn.—^Barrett v. State, 229 S.W. 
2d 516, 190 Tenn. 366, 18 A.L.R.2d 

: 789. 

70 C.J. p 883 note 61. 

34. Ark.—^Jordan v. State, 217 S.W. 
783, 141 Ark. 604. 

70 C.J. p 883 note 52. 

What law govexns 
Whether a particular crime is of 
a nature to affect credibility of wit¬ 
ness is to be determined by law of 
the forum. 

Conn.—State v. Perelli, 21 A.2d 389, 
128 Conn. 172. 
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tends to incriminate the witness.®* No inquiry can 
be as to a crime which, if committed, was 

barred by the statute of limitations,®* or where it 
is too remote.®^ Where accused is being cross-ex¬ 
amined as a witness, the details of another offense 
ciini-lar to that for which he is being tried should 
not be gone into.®* Asking a witness whether he is 
a “fugitive from justice,” without designating the 
particular crime which he had committed, is im¬ 
proper and prejudicial.*® It has been said^ that 
the propriety of a cross-examination of a witness 
into the commission of crimes depends on the cir¬ 
cumstances of the particular case.^® Where a wit¬ 
ness has admitted on cross-examination that he has 
bA»ti eng^ed in a criminal pursuit, it is proper to 
refuse to allow a further question as to how long he 
has been ei^i^ed therein.*®- 


IitveniU delinquency, or acts committed while a 
juvenile are, under some statutes, not proper sub¬ 
jects of cross-examination.*® 


(b) Accusation, Indictment, Etc. 

It Is usually held that a witness may not, on cross- 
examination, be asked whether he has “’V" h« 

arrested, Indicted, or tried for, a crime of which he has 


Althoi^h some latitude of discretion is allowed 
to the trial court,*® it is quite generally held that 
the mere accusation of crime does not render the 
person accused less worthy of credit,** and that a 
witness cannot be asked on cross-examination 
whether he has been charged with,** accused of,** 
informed against,*^ or arrested,** imprisoned or 


35. Mo.—state v. MlUer. 22 S.W.2d 
642. 

70 C.J. P 883 note 54. 

36. Colo.—Curtis v. People, 211 P. 
381, 72 Colo. 350. 

70 C.J. P 883 note 56. 

87. Ark.—^Dlxon v. State* 76 S.W.2d 
242, 189 Ark. 812. 

Tex.—^Bunoh v. Texas Emp. Ins. 

Ass’n, ClvJVpp., 209 S.W.2d 657. 
Matters lield not too remote 

Subjecting witness to cross-exam¬ 
ination with respect to commission 
of criminal offenses nineteen years 
before trial as affecting credibility 
was proper, where witness admitted 
running gambling places more re¬ 
cently and so tended to negative Idea 
of reformation with respect to un¬ 
lawful acts. 

Mo.—Collins V. Leahy, App., 102 S. 
W.2d 801. 

sa N.T.—People v. Nelson, 130 N.Y. 
S. 488, 146 App.Div. 680, 26 N.T. 
Cr. 197. 

39. Cal.—^People v. Redding, 269 P. 
197, 93 C.A 169. 

70 C.J. p 884 note 68. 

do. Ind.—Sylvester v. State, 187 N. 

E. 669, 205 Ind. 628. 

41. Iowa,—State v. Mclntire, 12 N. 

W. 693, 58 Iowa 672, 674. 

70 C.J. P 884 note 60. 

40. N.J.—State v. De Paola, 78 A.2d 
564, 6 N.J. 1. 

Ohio.—^Malone v. State, 200 N.H. 473, 
130 Ohio St. 443. 

Va—^Klracofe v. Commonwealth, 97 
S.E.2d 14, 198 Va. 833. 

43. Mich.—^People v. Statkiewicz, 
225 N.W. 540, 247 Mich. 260. 

70 C.J. p 884 note 62. 

44. Mass.—<!ommon wealth v. Ho¬ 
mer, 127 N.B. 517, 235 Mass. 626. 

70 C.J. P 884 note 63. 

45. TJ.S.—^Towbin v. U. S., C.CA.. 
Colo., 93 P.2d 861. 

Ark.—^Thacker v. Hicks, 212 S.W.2d 
718, 213 Ark. 822. 


Cal.—People v. Miceli, 226 P.2d 14, 

101 C.A.2d 643. 

Del.—^Prettyman v. Topkis, 3 A2a 
708, 9 W.W.Harr. 668. 

Ind.—^Woodley v. State, 86 N.E.2d 
629, 227 Ind. 407 —Hawkins v. 

State, 37 N.E.2d 79, 219 Ind. 116. 

Try.—Swanger v. Commonwealth, 265 
S.W.2d 38—Grigsby v. Common¬ 
wealth, 187 S.W.2d 259, 299 Ky. 721, 
169 A.L.R. 196. 

Md.—-Markley v. State, 196 A. 95, 173 
Md. 309. 

Iijfo.—State V. Perkins, 116 S.W.2d 80, 
342 Mo. 660—State v. Hamilton, 

102 S.W.2d 642, 340 Mo. 768. 
Hoffman v. Graber, App., 153 S. 

W.2d 817. 

N.T.—^People v. Martino, 10 N.T.S. | 
2d 946, 266 App.Div. 406, motion 
denied 11 N.T.S.2d 670, 266 App. 
Div. 1022—^People v. Luckman, 3 
N.Y.S,2d 864, 254 App.Div. 694— 
People V. Bloodgood, 298 N.T.S. 
91, 261 App.I)iv. 693. 

Okl.—Wright v. State, Cr., 285 P.2d 
445—^Logan v. State, 239 P.2d 
1044, 95 Okl.Cr. 76—Clark v. State, 
239 P.2d 797, 96 Okl.Cr. 119—Potter 
V. State, 217 P.2d 844, 91 Okl.Cr. 
186, 20 A.L.R.2d 1416—Hill v. 

State, 165 P.2d 146, 81 Okl.Cr. 842 
—Calloway v. State, 64 P.2d 936, 
60 Okl.Cr. 293. 

Tenn.—^Posley v. State, 288 S.W.2d 
455. 

Wash.—State v. Harmon, 152 P.2d 
314, 21 Wash.2d 581. 

70 C.J. P 884 note 64. 

46. Ala.—Stephens v. State, 33 So. 
2d 245, 250 Ala. 123. 

Meador v. State, 72 So.2d 418, 37 
Ala.App. 678. 

Ariz.—State v. Harris, 238 P.2d 957, 
73 Ariz. 138. 

Ark.—^Thacker v. Hicks, 212 S.W.2d 
713, 213 Ark. 822—^Bookman v. Ror- 
ex, 208 S.W.2d 991, 212 Ark. 948 
—Clayton v. State, 89 S.W.2d 732, 
191 Ark. 1070—^Mathis v. State, 89 
S.W.2d 699, 191 Ark. 1053. 
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Qa, —Wood V. State, 63 S.B.2d 497, 79 
Ga.App. 228. 

Ky.—^Nease v. Commonwealth, 211 S. 

W.2d 826, 307 Ky. 640. 

Miss.—^Ivey v. State, 40 So.2d 609, 206 
Miss. 734. 

Mo.—^Holden v. Berberich, 174 S.W. 
2d 791, 361 Mo. 995, 149 A.L.R. 
929. 

Ohio.—^Brice v. Samuels, 17 N.E.2d 
280, 59 Ohio App. 9. 

Tenn.—^Posley v. State, 288 S.W.2d 
455. 

70 C.J. p 884 note 65. 

47. Colo.—Tollifson v. People, 112 
P. 794, 49 Colo. 219. 

Mo.—State v. Perkins, 116 S.W.2d 80, 
342 Mo. 560. 

48. U.S.—Cohen v. Checker Taxi Co., 
C.A.I11., 217 F.2d 449—Packineau 
V. U. S„ C.A.N.D., 202 F.2d 681— 
Echert v. U. S., aA.Neb., 188 F.2d 
336, 26 A,L.R.2d 762—N. L. R. B. 
V. Baldwin Locomotive Works, C. 
C.A.3, 128 F.2d 39—Simon v. U. S., 
C.C.A.W.Va., 123 P.2d 80, certiorari 
denied 62 S.Ct. 412, 314 U.S. 694, 
86 D.Ed. 555—Verro v. XT. S., C.C.A. 
Pa., 95 P.2d 604. 

Ark.—Redden v. State, 224 S.W.2d 
812, 216 Ark, 197—^Burton v. State, 
163 S.W.2d 160, 204 Ark. 648— 
Morrison v. State, 87 S.W.2d 50, 
191 Ark. 720. 

Cal.—^People v. earner, 301 P.2d 623, 
144 C.A2d 687—People v. Duver- 
nay. 111 P.2d 669, 43 C.A2d 823. 
D.C.—Thomas v. XT. S., 121 F.2d 905, 
74 APP.D.C. 167. 

XT. S. V. Offutt, D.C., 146 F.Supp. 
111 . 

Ga.—^Dingier v. State, 6 S.E.2d 406, 
60 Ga.App. 822. 

Ill.—^People V. Derrico, 100 N.B.2d 
607, 409 Ill. 453—People v. Hoff¬ 
man, 77 N.B.2d 195, 399 Ill. 67— 
People V. Halkens, 63 N.B.2d 923, 
386 Ill. 167—^People v. Herbert, 196 
I N.B. 821, 361 Ill. 64. 

Ind.—Hawkins v. State, 37 NJB.2d 
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jailed prior to conviction,^^ or indicted^® for a 
crime, or whether he was tried for a crime of 
which it does not appear that he was convicted.®^ 
Certainly it is improper in such jurisdictions to in¬ 
terrogate a witness as to prior or other arrests with¬ 
out giving him an opportunity to answer as to 
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whether he was gmlly of the offenses for which he 
was arrested.®^ Where a perfectly competent ques¬ 
tion as to the residence and occupation of a wit¬ 
ness elicits the information that he has been in¬ 
dicted and is confined in jail awaiting trial or has 


79, 219 Ind. 116—^Hengstler v. State, 
189 N.E. 623, 207 Ind. 28. 
jijlo.—State V. Rumfelt, 258 S.‘W.2d 
619—^Holden v. Berberlch, 174 S.W. 
2d 791, 361 Mo. 995, 149 A.L.R. 
929—State v. Menz, 106 S.W.2d 440, 
841 Mo. 74. 

Marrah v. J & R Motor Supply 
Co., App., 166 S.W.2d 271. 

—State v. Palconetti, 108 A.2d 
104, 32 N.J.Super. 191. 

N.M.—State v. Lobb, 67 P.2d 1006, 41 
N.M. 298. 

Ohio.—Stover v. Toakum, App., 109 
N.E.2d 877. 

Okl.—^Hutchinson v. State, Cr., 274 
P.2d 74—^Btajnmons v. State, 264 P. 
2d 793, 96 Okl.Cr. 326—^Wigington 
V. State, 246 P.2d 386, 95 Okl.Cr. 
373 —^Logan v. State, 239 P.2d 1044, 
95 Okl.Cr. 76—Clark v. State, 239 
P.2d 797, 96 Okl.Cr. 119 —Woolridge 
V. State, 226 P.2d 1028, 93 Okl.Cr. 
246—Potter v. State, 217 P.2d 844, 
91 Okl.Cr. 186, 20 A.L.R.2d 1416— 
Watts V. State, 137 P.2d 268, 76 
Okl.Cr. 362—^Russell v. State, 136 
P.2d 1003, 76 OkLCr. 198—Press- 
ley V. State, 112 P.2d 809, 71 Okl. 
Cr. 486. 

Pa.—Commonwealth v. Mulroy, 36 A, 
2d 337, 154 Pa.Super. 410—Com¬ 
monwealth V. Wiswesser, 188 A. 
604, 124 Pa,Super. 251. 

Commonwealth v. Davis, Quar. 
Sess., 62 Dauph.Co. 113. 

Vt.—State V. Coolidge, 171 A. 244, 
106 Vt. 183. 

-^is.—state V. Raether, 48 N.W.2d 
483, 269 Wis. 891. 

70 C.J. p 885 note 67. 

49. N.T.—People v. Hawley, 139 H. 
T.S.2d 489, 286 App.Div. 1009. 

Okl.—^Pressley v. State, 112 P.2d 809, 
71 Okl.Cr. 486. 

Pa.—Commonwealth v. Wiswesser, 
188 A. 604, 124 Pa.Super. 261. 

Commonwealth v. Davis, Quar. 
Sess., 62 Dauph.Co. 113. 

70 C.J. p 886 note 68. 

50. Ark.—ReddeU v. State, 224 S.W. 
2d 812, 216 Ark. 197 —Thacker v. 
Hicks, 212 S.W.2d 713, 218 Ark. 
822—^Bockman v. Rorex, 208 S.W. 
2d 991, 212 Ark. 948—Clayton v. 
State, 89 S.W.2d 732, 191 Ark. 1070 

_Dame v. State, 89 S.W.2d 610, 

191 Ark. 1107—^Mathis v. State, 89 
S.W.2d 699, 191 Ark. 1063. 

Oa.—Whitley v. State, 3 S.E.2d 688, 
188 Oa. 177. 

Ill.—^People V. Derrico, 100 N'.B.2d 
607, 409 Ill. 453—People v. Hoff¬ 
man, 77 N.E.2d 196, 399 Ill. 67— 
People V. Halkens, 53 N‘.B.2d 928, 
886 Ill. 167. 


Ky.—Swanger v. Commonwealth, 265 
S.W.2d 38—^Pry v. Commonwealth, 

82 S.W.2d 431, 259 Ky. 337. 

Miss.—Garraga v. Tellow Cab Co., 

77 So.2d 276, 222 Miss. 739—Tur- 
bervllle v. State, 179 So. 840. 

Mo.—Holden v. Berberlch, 174 S.W. 
2d 791, 351 Mo. 995, 149 A.L.R. 
929 

N.J.—State V. Palconetti, 108 A.2d 
104, 32 N.J.Super. 191. 

Okl.—^Pressley v. State, 112 P.2d 809, 
71 Okl,Cr. 436. 

Pa.—Commonwealth v. Mulroy, 86 A. 
2d 337, 154 Pa.Super. 410—Com¬ 
monwealth V. Wiswesser, 188 A. 
604, 124 Pa.Super. 251. 

Commonwealth v. Davis, Quar. 
Sess., 62 DauphCo. 113. 

Tenn.—Posley v. State, 288 S.W.2d 
456—^Brooks v. State, 213 S.W.2d 
7, 187 Tenn. 67, certiorari denied 71 
S.Ct. 21, 340 U.S. 837, 96 L.Ed. 614. 
70 C.J. p 885 note 69. 

51. Ill.—People V. Johnson, 145 HJB. 

703, 314 Ill. 486. 

70 C.J. p 886 note 70. 

Trial and aoq.iiittal 

In murder prosecution, wherein ac¬ 
cused claimed Insanity, a Question In 
cross-examination of accused which 
was merely intended to disclose trial 
and acQuittal of a prior homicide 
charge would have been improper 
and should not have been asked un¬ 
less matter was pertinent for other 
reasons, or was within legitimate 
scope of cross-examination in view 
of direct examination. 

Wyo .—State v. Carroll, 69 P.2d 642, 
62 Wyo. 29. 

Payment of costs 

Under statute permitting question¬ 
ing of witness to determine wheth¬ 
er witness had ever been convicted 
of any felony or misdemeanors, tes¬ 
timony elicited on cross-examination 
to effect that witness had been ar¬ 
rested for stealing cross-ties and 
paid the costs of suit was inadmissi¬ 
ble to impeach witness or affect his 
credibility, since such proof must be 
of a plea or verdict of guilty and 
judgment or sentence passed on such 
plea or verdict, and not merely the 
equivalent of a conviction. 

N.M.—State v. McCabe, 70 P.2d 758, 
41 N.M. 428. 

Xh Texas 

(1) Under the provisions of Ver¬ 
non’s Code CP. art. 732a, cross-ex¬ 
amination as to charges which have 
not resulted in a conviction is im¬ 
proper. 


Tex.—Casstevens v. Chlldre, Civ.App., 
235 S.W.2d 703. 

Gomez v. State, Cr., 280 S.W.2d 
278—Fleming v. State, 279 S.W.2d 
840, 161 Tex.Cr. 519—Dukes v. 

State, 277 S.W.2d 710, 161 Tex.Cr. 
423—Rodriquez v. State, 272 S.W. 
2d 366, 160 Tex.Cr. 453. 

(2) Prior to this provision the rule 
was otherwise ajid the witness could 
be asked if he had been charged 
with, or indicted for, or arrested, 
prosecuted, or tried for a criminal 
offense even though not convicted. 
Ter.—^Hogue v. State, 234 S.W.3d 687, 
166 Tex.Cr. 310—^Bell v. State, 228 
S.W.2d 188, 154 Tex.Cr. 677, rehear¬ 
ing denied 229 S.W.2d 633, 164 Tex. 
Cr, 677—^Moore v. State, 213 S.W. 
2d 844, 162 Tex.Cr. 312—Lloyd v. 
State, 204 S.W.2d 633, 151 Tex.Cr. 
43—McIntosh v. State, 188 S.W.2d 
166, 148 Tex.Cr. 468 —Daugherty v. 
State. 176 S.W.2d 671, 146 Tex.Cr. 
4 g 3 —Oney v. State, 170 S.W.2d 738, 
146 Tex.Cr. 613—Finley v. State, 
169 S.W.2d 976, 145 Tex.Cr. 607— 
Redd V. State, 168 S.W.2d 261, 145 
Tex:Cr. 397—Stokes v. State, 168 
S.W.2d 244, 145 Tex.Cr. 401—^Ra¬ 
mirez V, State, 164 S.W.2d 1020, 144 
Tex.Cr. 643—^Terry v. State, 164 S. 
W.2d 473, 142 Tex,Cr. 454—^Ben¬ 
nett V. State, 154 S.W.2d 469, 142 
Tex.Cr. 396—Glover v. State, 152 
S.W.2d 747, 142 Tex.Cr. 692, cer¬ 
tiorari denied 62 S.Ct. 182, 314 U. 
S. 676, 86 Li.Ed. 641—Wood v. State, 
162 S.W.2d 336, 142 Tex.Cr. 282— 
Marx V. State, 150 S.W.2d 1014, 141 
Tex.Cr. 628—Chambers v. State, 
149 S.W.2d 967, 141 Tex.Cr. 473— 
Taylor v. State, 147 S.W.2d 800, 
141 Tex.Cr. 212—Bird v. State, 147 
S.W.2d 600, 141 Tex.Cr. 135—Os¬ 
borne V. State, 124 S.W.2d 366, 136 
Tex.Cr. 126—Williams v. State, 112 
S.W.2d 476, 133 Tex.Cr. 636—Pow¬ 
ell V. State, 87 S.W.2d 267, 129 Tex. 
Cr. 299—^Prendez v. State, 77 S.W. 
2d 660, 127 Tex.Cr. 674—^Betts v. 
State, 70 S.W.2d 722. 126 Tex.Cr. 
235 —^Perez v. State, 69 S.W.2d 420, 
126 Tex.Cr. 576—^Barham v. State, 
68 S.W.2d 1062, 126 Tex.Cr. 486— 
Welder v. State, 68 S.W.2d 496, 126 
Tex.Cr. 298—^Franks v. State, 68 
S.W.2d 207, 126 Tex.Cr. 245—Horne 
V. State. 67 S.W.2d 316, 125 Tex. 

192—Morris v. State, 67 S.W. 
2d 800, 126 Tex.Cr. 158. 

(3) Other particulars of former 
Texas rule see 70 C.J. p 886 note 73— 
p 888 note 87. 

52. N.D.—State v. Nyhus, 124 N.W. 
71, 19 NJ). 826. 27 L.R.A..N.S., 487. 


431 



§ 515 WITNESSES 

been in jail, the fact that his credibility is in¬ 
cidentally affected affords no ground of complaint. 

In a few jurisdictions, however, a rule to the con¬ 
trary prevails, so that, in the absence of statute 
and provided the matter has a bearing on the 
credibility of the witness,^* questions may be asked 
a witness on cross-examination as to whether^ e 
has been charged with,66 or indicted for,®* a 
inal offense. Likewise, he may be asked whether 
he has been arrested,^^ prosecuted,58 or tried 
for such offense, even though not succeeded by a 
conviction. So a witness may be asked whether he 
is a fugitive from justice.*® 

In some of these jurisdictions the accusation, 
indictment, arrest, prosecution, etc., which may be 
inquired into is restricted to that for a felony®! or 
an offense or misdemeanor involving nioral turpi¬ 
tude.*® Such inquiry, in some of these jurisdictions, 
is not permitted in civil cases.** Where the nature 
of the crime involved determines the right to 
cross-examine with respect thereto, the nature of 
the offense must appear from the question before 
it will be allowed.*^ In any event, the accusation, 
arrest, prosecution, etc., must not be so remote in 
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time that it would not have any effect on the credi¬ 
bility of the witness.*® In such jurisdictions a legal 
charge, as distinguished from a mere accusation, 
is necessary before inquiry may be made therein, 
and it is improper to inquire whether the witness 
is or has been under investigation.*^ Going into 
the details of the offenses with which the witness is 
or has been charged is, nevertheless, improper. 

In at least one jurisdiction, by reason of statute, 
no inquiry may be made of accused on his cross- 
examination into charges of other offenses unless 
accused has by his examination of witnesses of the 
prosecution attempted to prove his own good char¬ 
acter and reputation.*® Where the question has 
been opened up on direct examination, it has been 
held proper to cross-examine as to similar charges 
against the witness,^® and to cross-examine as to 
arrests,7i convictions,^® and prior conduct!® 

(c) Conviction of Crime 

Generally a witness, including an accused who takes 
the stand, may be cross-examined as to his conviction 
of a crime. 

The common-law rule making incompetent as a 


53. Iowa-— state v. Row, 46 N.W. 
872, 81 Iowa 138. 

70 C.J. P 886 note 72. 

54. S.C.—State v. Minor, 162 S.E. 
781. 166 S.C. 94. 

70 C.J. P 886 note 74. 

55. La.—State v. Goodwin, 179 So. 
591. 189 La. 443. 

—-People v. Foley, 300 N.W. 119, 
299 Mich. 358. 

70 C.J. P 886 note 75. 

56. La.—State v. Guillory, 9 So.2d 
450. 201 La. 62—State v. Blount. 
172 So. 627. 186 La. 460—State v. 
Florane. 154 So. 417. 179 La. 453. 

I7.C.—State v. Cureton. 3 S.E.2d 3^ 

215 N.C. 778—State v. Howie, 197 
S.E. 611, 213 N.C. 782. 

^ Ya.—State v. Mullenox, 20 S.B.2d 
*901, 124 W.Va. 243. 

70 C.J. p 886 note 76. 

67, Kan.—State v. Osbum, 232 P.2d 
461, 171 Kan. 330. 

Xjft—State V. Boudreaux, 61 So.2d 
878, 221 La. 1078—State v. Salone, 
40 'so.2d 473, 216 La. 804—State 
V. Winstead, 16 So.2d 793, 204 La. 
366—State v. Guillory, 9 So.2d 450, 
201 La. 62—State v. Jacobs, 196 
So. 847, 195 La, 281—State v. Obey, 
192 So. 722, 193 La. 1076—State v. 
Blount, 172 So. 627, 186 La. 460— 
State V. Hicks, 156 So. 353, 180 La. 
281—State v. Holbrook, 97 So. 27, 
153 La. 1025. 

jy.C.—State V. Jeffreys, 185 S.E. 82, 
192 N.C. 318. 

Ohio.—State v. Carter, 58 N.B.2d 794, 
76 Ohio App. 645. 

70 aJ. P 887 note 77. 


Accused as witness 

Under statute, a witness in a 
criminal case, regardless whether he 
is the person accused, can be com¬ 
pelled to answer on cross-examina¬ 
tion whether he has ever been ar¬ 
rested, and if so how many times, 
and, hence, the question “Have you 
ever been before this Court? pro¬ 
pounded to accused on cross-exam¬ 
ination was proper. 

La.—State v. Atwood, 27 So.2d o24, 
210 La. 637. 

58 . La.—State v. Vastine, 133 So. 
389, 172 La. 137. 

70 C.J. p 887 note 78. 

59. La—State v. Vastine, supra— 
State V. Signer, 112 So. 303, 163 
La 473. 

ea La—State v. Quinn, 69 So. 913, 
131 La 490. 

61. Tex.—Sherman v. State, 62 S 
W.2d 146, 124 Tex.Cr. 276. 

70 C.J. p 887 note 81. 

62. Ind.Terr,—Oats v. U. S., 38 S. 
W. 673, 1 Ind.TeiT. 152. 

70 C.J. p 887 note 82. 

63. Tex.— Peek v. Parker, Civ.App., 
210 S.W.2d 619. 

70 C.J. P 887 note 83. 

64. Tex,—Ellis v. State, 117 S.W. 
978, 66 Tex.Cr. 14, 133 Am.S.R. 
953. 

65. Tex.—Sherman v. State, 62 S.W. 
2d 146, 124 Tex.Cr. 276. 

70 C.J, P 888 note 85. 

66. Tex.— Valtlero v. State, 219 S.W. 
2d 73, 153 Tex.Cr. 260. 

70 C.J. P 888 note 86. 


67. La.—State v. Robinson, 58 So.2d 
408, 221 La 19, certiorari denied 
Kobinson v. State of La., 73 S.Ct, 
285, 344 U.S. 904, 97 L.Bd. 699. 

68. Tex.—^Pruitt v. State, 25 S.W.2d 
870, 114 Tex.Cr. 281. 

70 C.J. p 888 note 87. 

69. Pa.—Commonwealth v. Dillard, 
169 A. 138, 313 Pa. 420. 

Commonwealth v. Brown, 93 Pa. 
Super. 190. 

70 C.J. p 888 note 88. 

70. Okl.—Baker v. State, Cr., 291 
P.2d 881. 

71- U.S.—^Thayer v. U, S., C.C.A. 

Wyo., 168 P.2d 247. 

Cal.—People v. Shevette, 221 P.2d 
227, 98 C.A.2d 782. 

N.H.—State v. Cornwell, 91 A.2d 466, 
97 N.H. 446. 

Okl.— Wlgington v. State, 246 P.2d 
385, 95 OkLCr. 373. 

72. Tex.— Whittle v. State, 179 S.W. 
2d 669, 147 Tex.Cr. 227. 

73. Cal.—^People v. Rose, 49 P.2d 
334, 9 C.A.2d 171. 

Colo.—^Hershom v. People, 113 P.2a 
680, 108 Colo. 43, 139 A,L.R 297. 
Mo—Gray v. St. Louls-San Francis¬ 
co Ry. Co., 254 S.W.2d 677, 363 Mo. 
864. 

N.M.—State V. Moultrie, 272 P.2d 
*686, 68 N.M. 486. 

Tex.—Moss V. State, 74 S.W.2d 1014, 
127 Tex.Cr. 130 —McDowell v. 
State. 70 S.W.2d 708. 126 Tex.Cr. 
262. 

Wash.—State v. Kelly, 60 P.2d 50, 
187 Wash. SOL 
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witness any person convicted of an infamous crime 
having been generally changed by statutes render¬ 
ing such persons competent as witnesses but sub¬ 
ject to impeachment by proof of their conviction/^ 
it is now generally permissible, except in those 
jurisdictions where a conviction of crime may be 
shown only by the record thereof, as discussed infra 
§ 528, and not by cross-examination,*^5 the latter 
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sometimes only in criminal cases,*^® for an inquiry 
to be made on the cross-examination of a ^tness, 
for the purpose of impeachment, into his prior con¬ 
viction of a crime. 

Accordingly, a witness may be asked on cross- 
examination as to whether he has been convicted 
of a crime,77 where the crime involved amounts to 
a felony.78 Likewise, the witness may be asked 


74. Constxuctloix of statute 
Statute permittingr a witness to be 

examined touching: his interest in 
cause or his conviction of any crime j 
must be strictly construed In favor 
of witness. 

Miss.—^Berry v. State, 54 So.2d 222, 
212 Miss. 164. 

75. Mass.—^Karasek v. Bockus, 199 
N.B. 726, 293 Mass. 371. 

70 C.J. p 888 note 93. 

76- Conn.—^Morris JoselofC Co. v. 

Spirit, 117 A. 523, 97 Conn. 447. 

70 C.J. p 888 note 94. 

77. XJ.S.—^Kilpatrick v. C. L R., C.A. 
Fla., 227 F.2d 240—^Meeks v. U. S., 
C.A.Alaska, 179 F.2d 319. 

U. S. v. Peterson, D.CPa., 24 P. 
Supp. 470. 

Ala.—Long v. Mann, 65 So.2d 500, 
259 Ala. 17—Millhouse v. State, 177 
So. 556, 235 Ala. 85—Vaughn v. 
State, 177 So. 553, 235 Ala. 80. 

Williams v. State, 189 So. 81, 28 
Ala.App, 481, certiorari denied 189 
So. 84, 238 Ala. 40. 

—Thacker v. Hicks, 212 S.W.2d 
718, 213 Ark. 822—^Bockman v. Ro- 
rex, 208 S.W.2d 991, 212 Ark. 948 
—Johnson v. Dover, 143 S.W.2d 
1112, 201 Ark. 175. 

Cal.—^People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing denied 67 S.Ct. 490, 329 
U.S. 832, 91 Li.Ed. 705, certiorari 
denied 67 S.Ct. 1185, 331 U.S. 783, 
91 KEd. 1815. 

People V. Fuentes, 282 P.2d 524, 
132 C.A.2d 484—People v. Cole¬ 
man, 256 P.2d 838, 117 C.A-2d 565. 
D.C.—Hockaday v. Red Line, 174 F.2d 
154, 85 U.S.APP.D.C. 1, 9 A.L.R.3d 
601—^Hall V. Gordon, 128 P.2d 461, 
76 U.S.APP.D.C. 38. 

Fla.—Mead v. State, 86 So.2d 773— 
Taylor v. State, 190 So. 691, 189 
Fla. 642, 124 A.L.R. 836. 

Idaho.—State v. Kleier, 210 P.2d 888, 
69 Idaho 491. 

Ill.—^People V. Baker, 134 N.B.2d 786, 
8 I11.2d 622—People v. Derrico, 100 
N.B.2d 607, 409 Ill. 463. 

Ind.—^Mitz V. State, 121 N.B.2d 874, 
233 Ind. 637. 

Iowa.—State v. Underwood, 80 N.W. 
2d 730. 

Miss.—Garraga v. Yellow Cab Co., 77 
So.2d 276, 222 Miss. 789—Wetzel 

V. State, 76 So.2d 188, appeal dis¬ 
missed and certiorari denied 76 S. 
Ct. 121, 860 U.S. 870, 100 L.Bd. 770, 
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rehearing denied 76 S.Ct. 200, 360 j 

U. S. 920. 100 L.Ed. 805—Brooks v. 
State, 4 So.2d 886, 192 Miss. 121. 

Mo.—^Fisher v. Gunn, 270 S.W.2d 869 
—Smith V. Thompson, 142 S.W.2d 
70, 346 Mo. 602—State v. Menz, 106 
S.W.2d 440, 341 Mo. 74. 

State V. Griffin, App., 289 S.W.2d 
456. 

Neb.—^Reinmuth v. State, 80 N.W.2d 
874. 163 Neb. 724—Garcia v. State, 
68 N.W.2d 161, 169 Neb. 671. 

N.J.—State V. Costa, 89 A.2d 269. 20 
N.J.Super. 28, affirmed 94 A.2d 303, 
11 N.J. 239. 

N.Y.—People v. Peters, 142 N.T.S.2d 
921, 286 App.Div. 924, reargument 
denied 146 N.Y.S.2d 684, 286 App. 
Dlv. 1122, appeal dismissed Peters 

V. State of New York, 76 S.Ct. 701, 
361 U.S. 903, 100 L.Bd. 1440. 

N.D.—Killmer v. Duchscherer, 72 N. 

W. 2d 660. 


Ohio.—Stover v. Yoakum, App., 109 
N.B.2d 877—State v. Polhamus, 
App., 106 N.B,2d 646—Brice v. 
Samuels, 17 N.E.2d 280, 69 Ohio 
App. 9. 

Okl.—Ford v. State, Cr., 301 P.2d 705 
—^Hobson V. State, Cr., 280 P.2d 736 
—^Hutchinson v. State, Cr., 274 P. 
2d 74—^Jasper v. State, Cr., 269 P. 
2d 376—^Easterling v. State, Cr., 267 
P.2d 185—Logan v. State, 239 P.2d 
1044, 95 Okl.Cr. 76—^Hathcox v. 
State, 230 P.2d 937, 94 Okl.Cr. 110 
—^Powell V. State, 203 P.2d 892, 
88 OkLCr. 404. 

Or.—State v. Ede, 117 P.2d 235, 167 
Or. 640. 

Pa.—Commonwealth v. Kostan, 37 A. 
2d 606, 349 Pa. 560. 

Commonwealth v. Fields, 90 A. 
2d 891, 171 Pa.Super. 177—Com¬ 
monwealth V. Spanos, 34 A.2d 902, 
163 Pa.Super. 647—Commonwealth 
V. Mueller, 34 A.2d 321, 153 Pa.Su¬ 
per. 624. 

Lyons v. Gantz, 37 PaJDist. & 
Co. 1. 

Commonwealth v, McGrew, O. & 
T., 87 Erie Co. 139, affirmed 100 A. 
2d 467, 876 Pa. 518—Commonwealth 
V. Joyce, Quar.Sess., 46 Lack.Jur. 
81, affirmed 46 A.2d 629, 169 Pa. 
Super. 46. 

S.C.—State V. Reggen, 52 S.B. 708, 
214 S.C. 370—Gantt v. Columbia 
Coca-Cola Bottling Co., 29 S.B.2d 
488, 204 S.C. 874. 

S.D.—^Hopp V. Thompson, 88 N.W.2d 
133, 72 S.D. 674—^Flathers v. Wil¬ 


son & Co., 265 N.W. 149, 62 S.D. 
548. 

Tex.—^Texas Bmp. Ins. Ass’n v. Cur¬ 
ry, Clv.App., 290 S.W.2d 767, error 
refused no reversible error. 

Dollinger v. State, 242 S.W.2d 
891, 166 Tex.Cr. 397—Latham v. 
State, 172 S.W. 797, 806, 75 Tex.Cr. 
675. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 351. 

Va.—^Bell V. Commonwealth, 189 S.E. 
441, 167 Va. 626. 

Wash.—State v. McVeigh, 214 P.2d 
165. 35 Wash.2d 493—State v. Del¬ 
ano, 64 P.2d 611, 189 Wash. 230. 

W.Va.—State v. De Board, 194 S.B. 

349, 119 W.Va. 396. 

70 C.J. P 888 note 96. 

Additional unestions necessary 

Under statute permitting the con¬ 
viction of any witness of any crime 
to be shown for the purpose of af¬ 
fecting his credibility, the interroga¬ 
tion may embrace anything which 
is a part of the record of convic¬ 
tion, but, the interrogation being 
proper only to affect credibility, the 
state must follow up the examination 
with questions having the object of 
adducing proof bearing on charge 
against accused. 

N.J.—State V. Costa, 94 A.2d 303, 11 
N.J. 239. 


Effect of admlsston 
Civil Practice Act permits cross- 
examination of witness as to his pri¬ 
or conviction of crime fier purpose of 
affecting weight of his testimony, 
and cross-examiner is not concluded 
from showing conviction even though 
it is admitted by witness. 
N.y._McQuage v. City of New York, 
136 N.Y.S.2d 111, 286 App.Div. 249. 

Former juror as witness 
In hearing on motion for new trial 
after conviction of murder, one who 
had been a juror in trial was in at¬ 
tendance as a witness, not as a juror, 
and court erred in ruling that ac¬ 
cused was not entitled to ask wit¬ 
ness if he had ever been convicted 
of a felony. 

Tex.—^Bingham v. State, Cr., 275 S. 
W.2d 819. 

78. U.S.—Goddard v. U. S., C.C.A. 
Ga., 131 F.2d 220. 

Qq , ! , —^People V. Fuentes, 282 P.2d 
624, 132 C.A.2d 484. 

Ky.—Nichols V. Commonwealth, 283 
S.W.2d 184. 
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whether he has been convicted of a crime infamous 
in its nature,^® or which involves moral turpitude® 
or a want of moral character.®^ Such an inquiry 
may be made even though an appeal is pending from 
the conviction in question,*® although there is au¬ 
thority to the contrary,or the inquiry may be made 
although a pardon has been granted therefrom.*^ 

A witness cannot be interrogated, however, as 
to his conviction of an offense which is not of such 


a g^ade as is required to affect his credibility.*® 
Accordingly, it has been held, dependent in each 
case on the nature or grade of offense necessary 
in the particular jurisdiction, improper for a wit¬ 
ness to be asked as to his conviction of a mere 
misdemeanor** or of an offense which is not in¬ 
famous in its nature,*’ or does not involve moral 
turpitude,** or does not amount to a felony.** Sim¬ 
ilarly, no inquiry may be made into the witness’ 
conviction for violation of a local ordinance,** ex- 


Mont— state V. Colo£E, 231 p.2d 348, 
126 Mont. 31. 

Ohio.—State v. Hoffman, App.. 60 N. 

B. 2d 322, appeal dismissed 57 N.E. 
2d 776. 144 Ohio St. 1S6. 

Okl.—Graham v. State, 167 P.2d 768, 

80 Okl.Cr. 159. 

S C.—Gantt v. Columbia Coca-Cola 
* Bottling Co., 29 S.E.2d 488, 204 S. 

C. 374. 

Utah.—State v. McIntyre. 66 P.2d 
879, 92 Utah 177. 

70 C.J. p 890 note 97. 

79. Ill.—^People v. Baker, 134 N.E. 
2d 786, 8 I11.2d 522—People v. 
Halkens. 63 N.B.2d 923, 386 Ill. | 
167. 

Graffe v. Graffe, 46 N.E.2d 173, 
317 IlLApp. 379. 

70 C.J. P 891 note 98. 

80. Ala.—^Blackshear v. State, 36 
So,2d 244, 33 Ala.App. 576, certio¬ 
rari denied 36 So.2d 250, 251 Ala. 
11 . 

Oampbell v. U. S., 176 F.2d 46, 
86 U.S.APP.D.C. 133. 
iq-.Y.—Seventh Ave. Delicatessen v. 
Manhattan Provision Co., 146 N.T. 
S.2d 25, affirmed 163 N.Y.S.2d 672, 

1 A.D.2d 1037. 

Okl.—Graham v. State, 167 P.2d 768, 
80 Okl.Cr. 169. 

Tex.—^Terry v. State, 164 S.W.2d 473, 
142 Tex.Cr. 464. 

Va.—^Bell V. Commonwealth, 189 S.B. 

441, 167 Va. 626. 

70 C.J. P 891 note 99. 

Crime of larceny or emhessslement 
involves moral turpitude, and defense 
witness in criminal case could prop¬ 
erly be questioned, for purpose of 
testing credibility, as to whether he 
had been convicted of larceny. 

Xj.s.— Christianson v. U, S., 226 P.2d 
646, certiorari denied 76 S.Ct. 643, 
360 U.S. 994, 100 L.Ed. 859. 

81. Okl.—Stams v. State, Cr., 297 P. 
2d 421. 

70 C.J. p 891 note 1. 

82. Cal.—People v. Braun, 92 P.2d 
402, 14 C.2d 1. 

Okl.—^Johnson v. State, 257 P.2d 1102, 
97 OkLCr. 63—Manning v. State, 
123 P. 1029, 7 OkLCr. 367. 

Wash.—State v. Robbins, 224 P.2d 
1076, 37 Wash.2d 492. 

83. Mlss.-~'Barris v. State, 46 So.2d 
91, 209 Miss. 141. 


Tex.—Ringer v. State, 129 S.W.2d 
654, 137 Tex.Cr. 242—^Jennings v. 
State, 115 S.W. 687, 55 Tex.Cr. 147. 

84. Cal.—People v. Rader, 141 P. 
968, 24 C.A. 477. 

D.C.—Richards v. U. S., 192 F.2d 602, 
89 U.S.App.D.C. 364, certiorari de¬ 
nied 72 S.Ct. 560, 342 U.S. 946, 96 
L.Ed. 703, rehearing denied 72 S. 
Ct 676, 343 U.S. 921, 96 L.Ed. 1334. 

85. Ark.—^Briley v. White. 193 S.W. 
2d 326. 209 Ark. 941. 

Cal.—^People v. Morgan, 197 P.2d 413, 
87 C.A.2d 674. 

NT.T.—^People v. Brown. 153 N.T.S.2d 
744, 2 A.D.2d 202 —McQuade v. 

City of New York, 186 N.Y.S.2d 111, 
285 App.Div. 249. 

Pa.—Commonwealth v. Kostan, 37 A. 
2d 606, 349 Pa. 660—^Kerr v. Hofer, | 
32 A.2d 402, 347 Pa. 356. 

Commonwealth v. Gallagher, 69 
A.2d 432, 165 Pa.Super. 653—Com¬ 
monwealth V. Hurt, 60 A.2d 828, 
163 Pa.Super. 232 —Commonwealth 
V. Spanos, 34 A.2d 902, 163 Pa.Su¬ 
per. 647. 

Commonwealth v. Dumont, 6 Pa. 
Dlst. & Co,2d 658, 72 Montg.Co. 60. 

Commonwealth v. Dumont, Quar. 
Sess., 72 Montg.Co. 50. 

S.D.—^Blathers v. Wilson & Co., 265 
N.W. 149, 62 S.D. 648. 

Tex.—^Bell v. State, 272 S.W.2d 888 , 
160 Tex,Cr. 638. 

70 C.J. p 891 note 4. 

Contempt of oonrt 
Prior conviction of a witness for 
contempt of court is not conviction 
for crime and does not come within 
rule that permits cross-examiner to 
question credibility of witness by 
inquiring whether witness has been 
convicted of crime. 

N.D.—^Mevorah v. Good m a n , 57 N.W. 
2d 600, 79 N.D. 443. 

Some disoximixiatlon. most he made 
when the courts receive evidence of 
the violation of law to affect the 
credibility of a witness, since the 
only object of such testimony Is to 
discredit the witness by showing 
that his character is such as tends 
to render his testimony unworthy of 
belief; and cross-examination as to 
previous conviction of any crime 
tending to affect the witness* credi¬ 
bility should be restricted to crimes 
involving to some extent the ele¬ 
ment of moral delinquency, 
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g.C.—Gantt V. Columbia Coca-Cola 
Bottling Co., 29 S.E.2d 488, 204 S. 

C. 374. 

86. Del.—Prettyman v. Topkis, 3 A. 
2d 708, 9 W.W.Harr. 568. 

Idaho.—State v. Cronk, 307 P.2d 1113. 
Tex.—^Davidson v. State, Cr., 278 S. 
W.2d 861—Neill v. State, 258 S.W. 
2d 328, 168 Tex.Cr. 661. 

70 C.J. P 891 note 5. 

87. Ala.—Dodd v. State, 160 So. 267, 
26 Ala.App. 367. 

Conn.—State v. Perelli, 6 A. 2d 706, 
126 Conn. 321, 121 A,D.R. 1357. 

Ill. —^People V. Derrico, 100 N.B.2d 
607, 409 Ill. 463—People v. Hoff¬ 
man, 77 N.B.2d 196, 399 Ill. 67— 
People V. Roche, 69 N.B.2d 866, 389 
Ill. 361—^People v. Bialkens, 63 N.B. 
2d 923, 386 IlL 167. 

—Swanger v. Commonwealth, 265 
S.W.2d 38. 

S.C.—^Plumley v. Gosnell, 178 S.E. 

261, 176 S.C. 30. 

70 C.J. P 891 note 6. 

88. Ala.—Peters v. State, 200 So. 
404, 240 Ala. 631. 

Blackshear v. State, 36 So.2d 
244, 33 Ala.App. 676, certiorari de¬ 
nied 36 So.2d 260, 251 Ala. 11— 
Osborn v. State, 23 So.2d 14, 32 
Ala.App. 188—Slayton v. State, 188 
So. 273, 28 Ala.App. 494. 

Ga,.—^Duke v. Meyers, 71 S.E.2d 297, 
86 Ga.App. 271—^Reid v. State, 176 
S.E. 100, 49 Ga.App. 429—Grace v. 
State, 176 S.B. 384, 49 Ga.App. 306. 
Me.—State v. Hume, 70 A.2d 643, 
145 Me. 6—State v, Jenness, 62 A. 
2d 867, 143 Me. 380. 

Tex.—^Davidson v. State, 278 S.W.2d 
861, 161 Tex.Cr. 486—Porter v. 
State. 216 S.W.2d 889, 162 Tex.Cr. 
640—Nattali v. State, 209 S.W.2d 
930, 151 Tex.Cr. 626—^Williams v. 
State, 112 S.W.2d 476, 133 Tex.Cr. 
636—^Morgan v. State, 106 S.W.2d 
234, 132 Tex.Cr. 406. 

70 C.J. p 891 note 7. 

89. U.S.—^Pay v. U. S., CC.A.Idaho, 
22 F.2d 740. 

Cal.—^People v. Buyle, 70 P.2d 966, 22 
C.A.2d 143. 

90. Ala.—Norris v. State, 156 So. 
666, 229 Ala. 226, reversed on oth¬ 
er grounds 55 S.Ct. 679, 294 U.S. 
687, 79 UBd. 1074. 

Mo.—Willis v. Wabash R. Co., 284 
S.W.2d 503. 
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cept where such violation is an offense under state 
law.®i Where the propriety of an inquiry into a 
prior conviction depends on the grade or nature 
of the crime involved, its nature must appear before 
the inquiry will be permitted.®^ 

The question put may be whether the witness has 
pleaded guilty to a crime, or whether he has plead¬ 
ed non vult to an indictment,although inquiry 
as to a plea of guilt to an offense of lesser grade 
than required is improper.®^ An injunction to re¬ 
strain one from doing something which would con¬ 
stitute a crime is not a conviction which would 
justify an inquiry thereinto.®® Similarly, no inquiry 
is permissible into the posting of a bond by the 


witness to keep the peace.®*^ 

As resulting from or involving a conviction it 
has been held that a witness may be asked on cross- 
examination concerning his sentence or punish¬ 
ment,®® whether he has served time,®® been confined 
in a penitentiary,^ prison,® or jail,® and why he was 
sent there he may be asked wdth respect to his 
having been fined,® as whether he is at the time of 
testifying working out a fine for a criminal of¬ 
fense.® The fact of conviction having been ascer¬ 
tained, that should end the matter for the side 
cross-examining.'^ No interrogation into the de¬ 
tails of the conviction or crime involved should be 
made,® and there should be no inquiry into the 


Ohio.—State v. Hickman, 141 N.B. 2 d 
202, 102 Ohio App. 78—City of Co¬ 
lumbus V. Treadwell, App., 65 N.E. 
2d 720. 

State V. Hamm, Com.Pl., 104 N. 
B. 2 d 88 . 

Okl.—Chambless v. State, 214 P. 2 d 
947, 90 Okl.Cr. 423—Wheatley v. 
State, 139 P.2d 809, 77 Okl.Cr. 122. 
70 C.J. p 891 note 9. 

91. Okl.—Carothers v. State, Cr., 299 
P.2d 546—^Parley v. State, 226 P. 2 d 
1002, 93 Okl.Cr. 192—Chambless v. 
State, 214 P. 2 d 947, 90 Okl.Cr. 423 
—Wheatley v. State, 139 P.2d 809, 
77 Okl.CP. 122. 

92. TJ.S.—^Pay V. U. S., C.C.A.Idaho, 
22 P.2d 740. 

70 C,J. p 891 note 10. 

93. XJ.S.—Carlton v. U. S., C.A,Cal., 
198 P.2d 795. 

70 C.J. p 892 note 11. 

94. N.J.—State v. Henson, 50 A, 
468, 616, 66 N.J.Law 601, followed 
in Hill V. Maxwell, 73 A. 501, 77 
N.J.Law 766. 

95 . Neb.—^Dunlap v. State, 217 N.W. 
89, 116 Neb. 313. 

70 C.J. p 892 note 13. 

96. Wis.—^Nack v. State. 208 N.W. 
487, 189 Wis. 633. 

70 C.J. p 892 note 14. 

97. N.T.—McWharf v. Webber, 225 
N.T.S. 761, 222 App.Div. 847. 

70 C.J. p 892 note 15. 

98. Ariz.—State v. Polan, 278 P.2d 
482, 78 Ariz. 253. 

Ky,_ ^Nichols V. Commonwealth, 283 

S.W.2d 184—Carmichael v. Com¬ 
monwealth, 94 S.W.2d 3. 263 Ky. 
830. 

N.J.—State V. Merra, 137 A, 676, 103 
N.J.Law 361. 

Tex.—Jackson v. Stata Cr., 279 S.W. 
2d 364 —^Mtiuoz v. Stata 233 S.W. 2 d 
494, 165 Tex.Cr. 223. 

Wash.—^Lankford v. Tombari, 213 P. 
2d 627, 35 Wash.2d 412, 19 A.L.R 
2d 462. 

70 C.J. p 892 note 16. 

Proof of sentenoe nnneoessaxy 

Conviction of crime desiffnated as 


a felony can be shown to impeach ac¬ 
cused without proving that he has 
been sentenced to the state prison. 
Cal.—People v. O’Brand, 207 P.2d 
1083, 92 C.A2d 752. 

99 . Md.—O’Dell v. Barrett, 163 A. 
191, 163 Md. 342. 

1 . Ark.—Dillon v. State, 261 S.W.2d 
269, 222 Ark. 436—Fielder v. State, 
176 SW.2d 233, 206 Ark. 611. 

Colo.—^Proctor v. Peopla 71 P.2d 
806, 101 Colo. 163. 

Ill.—^People v. Hoche, 69 N.E.2d 866 , 
389 Ill. 361. 

70 C.J. p 892 note 18. 

2 . U.S.—Lang v. IT. S., Ill., 133 P. 
201, 66 C.C.A. 255. 

70 C.J. p 892 note 19. 

3 . Cal.—^People v. Coleman, 266 P. 
2d 338, 117 C,A.2d 666 . 

Kan.—State v. Rafferty, 67 P.2d 1111, 
145 Kan. 795. 

70 C.J. p 892 note 20. 

4 . Md.—^McLaughlin v. Mencke, SO 
A. 603, 80 Md. 83—Smith v. State, 
20 A. 1026, 64 Md. 25, 64 Am.R. 
762. 

5. Tex.—^Bensaw v. State, 88 S.W.2d 
496, 129 Tex.Cr. 474. 

70 C.J. p 892 note 22 . 

6 . Tex.—Sentell v. State, 80 S.W. 
226, 34 Tex.Cr. 260. 

7. Cal.—People v. Darcy, 226 P.2d 
63, 101 C.A2d 665. 

Ky.—^Tillman v. Commonwealth, 82 
S.W.2d 222 , 269 Ky. 73. 

La.—State v. Howard, 88 So.2d 387, 
230 La. 327. 

y£ont ,—State v. Quinlan, 244 P.2d 
1068, 126 Mont 52 . 

70 C.J. P 893 note 24. 

Admission of conviction 

(1) Accused who has testified in 
his own behalf may be cross-exam¬ 
ined about former convictions, but 
not to the extent, if accused admits 
previous convictions, of recjuiring 
disclosure of particular crimes other 
perjury, so that permitting 
cross-examination of accused in big¬ 
amy prosecution which elicited spe¬ 
cific character of his former convic- 
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tions as including forgery and ob¬ 
taining money under false pretenses, 
was improper. 

Pla.—Steese v. State, 86 So.2d 212, 
160 Pla. 616. 

(2) Accused who voluntarily of¬ 
fers himself as a witness on his own 
behalf subjects himself to any legiti¬ 
mate cross-examination, whether or 
not such cross-examination tends to 
incriminate him, including Interroga¬ 
tion as to whether he had been pre¬ 
viously convicted of a criminal of¬ 
fense, although if accused admits a 
former conviction, cross-examination 
may not be further pressed merely to 
show the likelihood that he commit¬ 
ted the crime with which he is 
charged because he had been con¬ 
victed of other crimes of like char¬ 
acter. 

Pla.—Smith V. State, 177 So. 222, 129 
Fla. 611. 

8 . Ala.—Ellis v. State, 11 So. 2d 861, 
244 Ala. 79. 

Cal,—^People v. Braun, 92 P.2d 402, 
14 C.2d 1—^People v. David, 86 P. 
2d 811. 12 C.2d 689. 

People V. Bigelow, 231 P.2d 881, 
104 C.A2d 380, certiorari denied 
Bigelow V. People of State of Cal¬ 
ifornia, 72 S.Ct. SOI, 342 U.S. 910, 
96 L.Ed. 681—People v. Richard¬ 
son, 169 P.2d 44, 74 CA..2d 628— 
People V. Wynn, 112 P.2d 979, 44 C. 
A.2d 723—People v. Wilt, 104 P.2d 
387, 40 C.A.2d 124. 

Pla—Watts V. State, 34 So.2d 429. 
160 Pla. 268. 

Miss.—Smith v. State, 63 So.2d 567, 
217 Miss. 123—^Berry v. State, 64 
So.2d 222 , 212 Miss. 164—^Powell v. 
State, 13 So.2d 622, 195 Miss. 161— 
Cooksey v. State, 166 So. 388, 175 
Miss. 82. 

Mont—State v. Coloff, 231 P.2d 348, 
125 Mont. 81. 

Neb.—^Latham v. State, 40 N.W.2d 
622, 162 Neb. 113. 

Okl.—Winn v. State, 236 P.2d 512, 94 
OkLCr. 383. 

S.C.—^State V. Gregg, 96 S.B.2d 266, 
230 S.C. 222. 

70 C.J. P 893 note 26. 
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merits of the conviction,^ Undue repetition of 
questions intimating witness had been convicted of 
felony is improper.^® 

Nevertheless, and although not permitted in some 
jurisdictions,^^ it is usually held that the name or 
nature of the crime involved,and sometimes even 
the place thereof,and the extent of the punish¬ 
ment imposedi^ may be inquired into; yet the 
nature of the crime of which accused admits, as a 
witness, of having been convicted may not be in¬ 
quired into merely to show that it was of the same 
character as the one for which he is then being 
tried.i5 So the witness may be asked how many 
times he has been convicted of crime.^® Where a 
prior attempt to prove a conviction by the record 

9. Cal.—^People v. Peete, 169 P.2d 
924, 28 C.3d 306, certiorari denied 
67 S.Ct. 356, 329 U.S. 790, 91 L.Ed. 

677, rehearingr denied 67 S.Ct. 490, 

329 U.S. 832, 91 L.Ed. 705, certio¬ 
rari denied 67 S.Ct. 1185, 331 U.S. 

783, 91 Ii.Ed. 1816. 

la Okl.—Kizer v. State, 93 P.2d 68, 

67 OkLCr. 16. 

11. Hawaii.—Territory of Hawaii v. 

Motokichl Shishido, 39 Hawaii 265. 

Wis.—State v. Adains, 43 N.W.2d 
446, 257 Wis. 433. 

70 C.J. P 893 note 26. 

CoiLVlctioa name of offense 
State, on cross-examination of ac¬ 
cused with respect to prior felony 
and misdemeanor convictions, may gro 
no further than to show the convic¬ 
tion and the name of the particular 
felony or misdemeanor of which he 
was convicted. 

N.M.—State v. Ocanas, 303 P.2d 390, 

61 K.M. 484. 

12. U.S.—^Arnold v. 

Colo., 94 P.2d 499. 

A rig.—state V. Folan, 278 P.2d 432, 

78 Ariz. 253. 

CaL—^People v. David, 86 P.2d 811, 

12 C.2d 639. 

People V. Shannon, App., 805 P. 

2d 101—^People v. Tabb, 289 P.2d 
858, 137 aA.2d 167—People v. 

Gardner, 274 P.2d 908, 128 C.A.2d 1 j 
—^People V. Theodore, 262 P.2d 630, 

121 C.A.2d 17—^People v. Newman, 

227 P.2d 470, 102 C.A.2d 802—^Peo¬ 
ple V. Touders, 216 P.2d 743, 96 C. 

A.2d 662—People v. 0*Brand, 207 
P.2d 1083, 92 aA.2d 752—^People 
V, Grover, 199 P.2d 384, 88 CA-2d 
850—^People v. Jefferson, 191 P.2d 
487, 84 C.A.2d 709—People v. Keo- 
sabablan. 166 P.2d 619, 73 CAL2d 
476—^People v. Brain, 61 P.2d 806, 

17 CA..2d 141. 

Idaho.—State v. Owen, 253 P.2d 203, 

73 Idaho 894. 

Da.——State V. Heen, 41 So.2d 223» 216 
La. 577. 

Miss.— Peacock v. State, 174 So. 682. 

Mo.—State v. Gentry, 212 S.W.2d 68— 


has failed, it is not proper for counsel to attempt 
to prove such conviction on cross-examination of 
the witness.^*^ It has been held proper to ask a wit¬ 
ness whether he is an escaped convict^^ or a parole 
law violator.19 Asking a witness whether he was 
guilty of the crime of which he was convicted is im- 

proper.2<> 

Accused as witness. Except where statutory pro¬ 
visions prohibit cross-examination of one accused 
of crime as to prior convictions to discredit his 
testimony,generally, where accused in a crim¬ 
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Utah 2d 34, certiorari denied Wood 
V. State of Utah, 75 S.Ct. 221, 348 
U.S. 900, 99 L.Ed. 706. 

438 


Wash.—state v. Odell, 227 P.2d 710, 
38 Wash.2d 4—State v. Wilson, 174 
P,2d 663, 26 Wash.2d 468—State v. 
Kritzer, 162 P.2d 967, 21 Wash.2d 
710—State v. Morgan, 73 P.2d 745, 
192 Wash. 425. 

W.Va.—State v. Rollins, 94 S.E.2d 
627—State v. Blankenship, 69 S.B. 
2d 398, 137 W.Va. 1—State v. 
Young, 61 S.E.2d 734, 134 W.Va. 
771—State v. Taylor, 42 S.E.2d 549, 
130 W.Va. 74—State v. La Rosa, 41 
S.B.2d 121, 129 W.Va. 634—State 

V. McMillion, 82 S.B.2d 625, 127 

W. Va. 197—State v. Mullenax, 20 
S.E.2d 901, 124 W.Va. 243—State 
V. Friedman, 18 S.B.2d 663, 124 W. 
Va. 4. 

Wls.—State V. Roberson, 36 N.W.2d 
677, 254 Wis. 695. 

Wyo.—State v. Velsir, 169 P.2d 371, 
61 Wyo. 476. 161 A.L.R. 220. 

70 C.J. p 893 note 36. 

Misdemeanors 

Under the statute providing that 
no person shall be Incompetent to 
testify by reason of conviction of 
a “crime,” but that such fact may 
be given in evidence to affect his 
credit as a witness, quoted word in¬ 
cludes both felonies and misdemean¬ 
ors, and final conviction of petty 
larceny can be elicited from one ac¬ 
cused of crime by cross-examination, 
or shown by other evidence in crim¬ 
inal prosecution. 

D.C.—Campbell v. U. S., 176 P.2d 
46, 85 U.S.APP.D.C. 133. 

Delinqueiioy charges in Juvenile court 
Requiring accused in rape prosecu¬ 
tion to testify on cross-examination 
concerning delinquency charges 
against him and disposition of Juve¬ 
nile court concerning the charges, in 
violation of statute was Improper. 
Ind.—Woodley v. State, 86 N.B.2d 
529, 227 Ind. 407. 

Where appeal pending 

(1) In view of uncertainty of law 
on question whether accused may be 
questioned concerning conviction for 
felony when such conviction is be¬ 
ing appealed, action of prosecutor, 
in narcotics prosecution. In question¬ 
ing accused concerning a conviction 
which prosecutor knew had been ap¬ 
pealed was not improper. 

U.S.—Bloch V. U. S., C.A.Arlz., 226 
F.2d 185, certiorari denied 76 S.Ct. 
323, 360 U.S. 948, 100 L.Ed. 826, re¬ 
hearing denied 76 S.Ct. 432. 360 U. 
S. 977, 100 L.Ed. 826, rehearing de¬ 
nied 76 S.Ct 432, 230 U.S. 997, 100 
L.Bd. 847. 

(2) Under the statute providing 
that no person shall be incompetent 
to testify by reason of conviction of 
crime, but that such fact may be giv¬ 
en In evidence to affect credit as a 
witness, pendency of appeal from 
conviction for petty larceny prevent¬ 
ed prosecution from showing previ¬ 
ous conviction for impeachment pur¬ 
poses on cross-examination of ac-* 
cused. 
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the crime for which accused is on trial.28 It is 
not necessary that conviction have been followed by 
judgment.24 In some jurisdictions statutes prohibit 
the cross-examination of accused as to a prior con¬ 
viction unless he has given evidence on his own 
behalf to prove his own character or reputation.^^ 

If accused as a witness equivocates in his re¬ 
sponse to a question as to conviction of a crime, 
counsel may ask such additional questions as may be 
reasonably necessary to bring out the fact of con- 
viction.26 An attempt on the part of the prosecu¬ 
tion unduly to influence the jury by repeated and 
persistent questions to accused as to his having been 
previously convicted of crime, where he denies such 

D.C.—Campbell v. XJ. S., 176 F.2d 45, 

85 U.S.APP.D.C. 183. 

(3) Fact that accused’s prior con¬ 
viction for income tax evasion was 
pending: on appeal did not render 
cross-examination with respect there¬ 
to for purpose of testing credibility 
improper. 

Xj.s.—^U. S. V. Empire Packing Co., C. 

A.I11., 174 P.2d 16, certiorari de¬ 
nied 69 S.Ct 1534. 337 U.S. 959, 93 

Li.Ed. 1758. 

On. retrial 

A person convicted of misdemean¬ 
or under Indictment for murder can¬ 
not be questioned on retrial as to 
prior offense and his conviction 
thereof. 

TTy .—^Porgy V. Commonwealth, 292 

S.W. 799, 219 Ky. 177. 

Offenses In military servica 

(1) Where accused in first-degree 
murder trial took stand in his own 
defense, he was subject to same tests 
as to his credibility as any other 
witness and could be cross-examined 
about prior military convictions, dis¬ 
honorable discharge from military 
service, and numerous changes of 
employment. 

Ohlo.—State v. Williams, 88 N.E.2d 

420, 85 Ohio App. 236. j 

(2) In murder prosecution, where 
accused went on the witness stand 
to testify in his own behalf, he could 
be questioned as to whether he had 
been convicted in a court-martial of 
robbery and of larceny, and on his 
affirmative answer it was improper 
for the solicitor to pursue the mat¬ 
ter further by cross-examining him 
as to the sentences imposed, the rev¬ 
ocation of a parole and a dishon¬ 
orable discharge from the army. 

S.C.—State v. Corn, 64 S.B.2d 559, 216 

S.C. 166. 

(8) In prosecution for murder, ac¬ 
tion of trial court in allowing dis¬ 
trict attorney, over objection, to 
cross-examine accused with respect 
to convictions while in military serv¬ 
ice and with respect to type of dis- 


convictions and no competent evidence of any 
former conviction is introduced, is such a departure 
from legal methods and so prejudicial to the rights 
of accused as to call for a reversal of a judgment 
of conviction ;27 but questions otherwise proper are 
not rendered improper merely because of their num- 
ber.28 Under a statute providing that the disposition 
of a proceeding against a delinquent child shall not 
be evidence against him except in subsequent cases 
against the same child under the statute, defend¬ 
ant cannot be cross-examined as to the result of 
such a proceeding for the purpose of impeachment.^® 
Accused may be cross-examined as to all matters 
which he himself has brought up on direct examina- 
tion.3® 

23. W.Va.--State v. Webb, 128 S.B. 
97, 99 W.Va. 225. 

24. Ark.—^Holcomb v. State, 238 S. 
W.2d 605, 218 Ark. 608. 

Cal.—People v. Tabb. 289 P.2d 858, 
137 CA-2d 167. 

25. Pa.—Commonwealth v. Wells, 69 
Pa.Super. 227. 

70 C.J. p 894 note 38. 

26. Miss.—^Dorroh v. State, 90 So.2d 
663—Smith v. State, 63 So.2d 667, 
217 Miss. 123. 

Ifeb.—Sedlacek v. State, 26 N.W.2d 
633, 147 Neb. 834, 169 A.I 4 .B. 868 . 
Okl.—Igo V. State, Cr., 267 P.2d 1082. 
Pa.—Commonwealth v. Shorteno, 9 
Pa-Bist. & Co. 699, 40 Lianc.Li.Kev. 
422, 40 York Leg.Kec. 22. 

70 C.J. p 894 note 39. 

V. Elliott, 285 P. 
401, 104 CA- 107. 

Neb.—Leo v. State. 89 N.W. 303, 68 
Neb. 723. 

2a N.T.—People v. Sorge, 93 NJB3. 
2d 637, 301 N.T. 198. 

People V. Bllanchuk, 112 N.Y.S. 
2d 414, 280 App.Div. 180. 

People V. Clemente. 136 N.Y.S.2d 
779. 

29. Ala.—^Love v. States, 63 So.2d 285, 
36 AIa.App. 693. 

N.T.—^People V. Sarra, 129 N.T.S.2d 
201, 283 App.Dlv. 876, motion de¬ 
nied People V. Lee, 123 N.B.2d 
; 678, 307 N.Y. 936, affirmed in part 

and modified in part on other 
grounds 125 N.E.2d 580, 308 N.T. 
302. 

Tex.—^Robinson v. State, 7 S.W.2d 
671, 110 Tex.Cr. 846. 

30. Cal.—^People v. Moore, 299 P.2d 
691, 143 CA-2d 338. 

Pla.—^Mead v. State, 86 So.2d 773. 

La.—State v. Howard, 88 So.2d 387, 
230 La. 327. 

Minn.—State v. Palmer, 288 N.W. 
160, 206 Minn. 185. 

Neb.—Latham v. State, 40 N.W.2d 
522. 152 Neb. 113. 

N.M.—State V. Smith, 216 P.2d 921, 
64 N.M. 170. 

^SLsh.—State v. Wilson, 174 P.3d 
553, 26 Wash.2d 468. 


charge he received from military 
service, was improper, but was not 
>rejudicial to him, where he had 
freely and voluntarily confessed to 
state of facts maMng out clear case 
>f murder and no question was 
'aised as to confession not being 
entirely free and voluntary. 

!dlss.—McNair v. State, 77 So.2d 806, 
223 Miss. 83. 

(4) Accused testifying in his own 
sehalf in prosecution for robbery 
!vas subject to cross-examination 
soncerning any specific acts in his 
career that would tend to discredit 
txim or impeach his moral character, 
but such military offenses as A.W.O. 
Cj. were not per se proof of such 
3.cts. 

N.T.—People v. Flynn, 89 N.T.S.2d 
28, 275 App.Div. 360. 

Number of oonvictlons may be in¬ 
quired into on cross-examination of 
accus ed. 

U.S.—Bohol V. U. S., C.A.Hawali, 227 
P.2d 330—Shockley v. IT. S., C.C.A. 
Cal., 166 P.2d 704, certiorari denied 
68 S.Ct 1602, 334 U.S. 850, 92 L.Ed. 
1773. 

Colo.—Eachus v. People, 238 P.2d 
886, 124 Colo. 454, appeal dismissed 

72 S.Ct 662, 842 U.S. 938, 96 L.Ea. 
698. 

Fla.—Collins v. State, 19 So.2d 718, 
156 Fla. 141. 

Idaho.—State v. Owen, 263 P.2d 203, 

73 Idaho 394. 

Iowa.—State v, Duncan, 11 N.W.2d 
484, 233 Iowa 1269, certiorari de¬ 
nied 64 S.Ct 617, 321 U.S. 779, 88 
L.Ed, 1072—State v. Hall, 11 N.W. 
2d 481, 233 Iowa 1268. 

Mo,—State v. Gentry, 212 S.W.2d 63. 
Neb.—^Latham v. State, 40 N.W.2d 
622, 162 Neb. 113. 

N.J.—State V. Nagy, 98 A.2d 618, 27 
N.J.Super. 1. 

Okl.—Davis V. State, Cr., 272 P.2d 
478. 

Or.—State v. McGowan, 280 P.2d 976, 
203 Or. 561. 

Wis.—State v. Ketchum, 66 N.W.2d 
631, 263 Wis. 82. 
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Remoteness. In some jurisdictions the inquiry 
into a conviction may not be made if it is so remote 
in time as no longer to have any bearing on the 
credibility of the witness.^i 

j. Discretion of Court 

The extent to which a witness may he cross-ex¬ 
amined as to his character usually rests In the sound dis¬ 
cretion of the trial court. 

Although much latitude in the cross-examination 
of a witness as to his character is ordinarily al- 
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lowed,** the extent to which the cross-examination 
of a witness for the purpose of discrediting him by 
injuring his character and reputation may be carried 
is a matter resting largely in the discretion of the 
trial court,** especially as to specific acts of mis¬ 
conduct or immorality having no other bearing on 
the issues.** This discretion should be liberally 
exercised*® for the purpose of ascertaining the 
truth,*® and a refusal of the right to examine at all 
with respect to such matters is improper.*’ The 
discretion is not absolute or unlimited.** Great cau- 


31. S.C.—Gantt v. Columbia Coca- 
Cola Bottling Co., 29 S.B.2d 488, 
204 S.C. 374. 

Tex.—Wood V. State, 152 S.W.2d 336, 
142 Tex.Cr. 282. 

70 C.J. p 894 note 43. 

Matters considered in deterxnination 
of remoteness 

Age of accused, his conduct as re¬ 
flecting nonreformation, nature of 
accusation and attendant facts for 
which he was on trial, and length 
and severity of penalty inflicted, 
would be considered in determining 
whether prior conviction of accused 
of crime involving moral turpitude 
was too remote to permit impeach¬ 
ment of him by cross-examination as 
to whether he had been convicted of 
former crime. 

Tex.—^Dillard v. State, 218 S.W.2d 
476, 153 Tex.Cr. 134. 

OonvlctloiLs held too remote 
Tex.—Brannon v. State, Cr., 296 S. 
W.2d 760—^Abercrombie v. State, 
264 S.W.2d 727, 159 Tex.Cr. 417— 
Dillard v. State, 218 S.W.2d 476, 
163 Tex.Cr, 134—Nattall v. State, 
209 S.W.2d 930, 151 Tex.Cr. 626— 
Duncan v. State, 123 S.W.2d 344, 
136 Tex.Cr. 18—^Rankin v. State, 
97 S.W.2d 212, 131 Tex.Cr. 174— 
I^tta V. State, 64 S.W.2d 968, 124 
Tex.Cr, 618. 

70 C.J. p 894 note 43 [a]. 

CozLviotioxis held not too remote 

(1) Cross-examination of accused, 
in prosecution for drunken driving, | 
concerning prior convictions within 
previous flve-year period for passing 
worthless checks, was proper, since 
convictions were not too remote, and 
could be used by state for purpose of 
affecting credibility of accused as 
witness. 

Tex.—^Porter v. State, Cr., 293 S.W. 
2d 667. 

(2) In murder prosecution, no er¬ 
ror was shown where accused stated. 
In answer to district attorney's ques¬ 
tion asking him if he had been con¬ 
victed of a felony within the last 
ten years, that he had been convict¬ 
ed for murder, on ground conviction 
was too remote In that it occurred 
more than ten years prior to the 
trial, in absence of showing that 
such was the fact and in absence of 


request that Jury be instructed to 
disregard his answer as not respon¬ 
sive. 

Tex.—^Matura v. State, 103 S.W.2d 
162, 132 Tex.Cr. 106. 

32. Ala.—Smith v. State, 76 So. 192, 
16 Ala.App. 47, certiorari denied 
76 So. 997, 200 Ala. 699. 

33 . xj.S.— U. S. V. Pinna, C.A.I11., 229 
p.2d 216—Siglar v. U. S., CATex., 
208 F.2d 866, certiorari denied 74 
S.Ct. 854, 347 XJ.S. 991, 98 L.Ed. 
1126—Moudrikas v. Vardianos, C.C. 
AW.Va., 169 F.2d 63—Shurin v. U. 
S., C.C.AN.C., 164 F.2d 666, certio¬ 
rari denied 68 S.Ct. 60S, 333 U.S. 
837, 92 D.Ed. 1121—Arnette v. U. 
s.. C.aAS.a. 168 F.2d 11 —U. S. 
V. Skidmore, C.C.Ain., 123 F.2d 
604, certiorari denied Skidmore v. 
tJ. S., 62 S.Ct. 626, 315 U.S. 800, 86 
luEd, 1201, rehearing denied 62 S. 
Ct. 638, 315 U.S. 828, 86 L.Bd. 1223. 

Ark.—Willis v. State, 251 S.W.2d 816, 
220 Ark. 965. 

Conn.—^Robinson v. Atterbury, 66 A. 

2d 693, 135 Conn. 517. 

Ga.—^Loomis v. State, 61 S.E.2d 33, 
78 Ga.App. 336. 

Hawaii.—^Territory of Hawaii v. 

Lewis, 39 Hawaii 635. 

Ind.—Way v. State, 66 N.B.2d 608. 
224 Ind. 280—Nlemeyer v. McCarty, 
51 N.B.2a 865, 221 Ind. 688, 154 A. 
luR. 115—Craig v. Citizens Trust 
Co., 26 N.B.2d 1006, 217 Ind. 434. 
Kan.—Sanders v. Sitton, 292 P.2d 
1099, 179 Kan. 118—State v. Os- 
bum, 232 P.2d 451, 171 Kan. 330. 
Mich,—^People v. Davis, 72 N.W.2d 
269, 343 Mich. 348. 

Mo.—State v, Brotherton, 266 S.W. 
2d 712— Corpus Juris dted lu State 
V. Whipkey, 215 S.W.2d 492, 368 
Mo. 663—Arnold v. Alton B. Co., 
154 S.W.2d 58, 848 Mo. 616— Cor¬ 
pus Juris cited in Bush v. EAnsas 
City Public Service Co., 169 S.W. 
2d 331, 333, 350 Mo. 876. 

N.H.—State v. Duke, 123 A2d 745, 
100 N.H, 292. 

N.M.—State v. Holden, 113 P.2d 171, 
46 N.M. 147—State v. Shults, 85 P. 
2d 691, 43 N.M. 71. 

N.T.—^People v. Redmond, 88 NT.T.S. 

2d 727, 265 App.Div. 307. 

N.C.—State v. Stone, 36 S.B.2d 704, 
226 N.C. 97—State v. Neal, 28 S.E. 
2d 911, 222 N.C. 546. 
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Okl.—^Lowrey v. State, 197 P.2d 637, 
87 Okl.Cr. 313. 

S.C.—Schreiberg v. Southern Coat¬ 
ings & Chemical Co., 97 S.B.2d 214 
—State V. Burnett, 85 S.E.2d 744, 
226 S.C. 421. 

Tex.—Corpus Juris cited in Carr v, 
De Witt, Civ.App., 171 S.W.2d 388, 
390. 

Utah.—State v. McIntyre, 66 P.2d 
879, 92 Utah 177. 

Vt.—State V. Teltle, 90 A2d 562, 117 
VL 190. 

W.Va.—State v. Justice, 65 S.E.2d 
743, 135 W.Va. 852. 

70 C.J. p 895 note 46. 

34. U.S.—Tuckerman v. U. S., Tenn., 
291 F. 958, certiorari denied 44 S. 
Ct 137, 263 U.S. 716, 68 L.Bd. 622. 

70 C.J. P 896 note 47. 

35. Neb.—Redmon v. State, 33 N.W. 
2d 349, 160 Neb. 62. 

N.Y.—Beal v. People, 42 N.Y. 270. 

35. N.Y.—^Real v. People, supra. 

37. U.S.—Pullman Co. v. Hall, C.C. 
A.W.Va., 65 F.2d 139. 

38. Minn.—^Howard v. Fair, 131 N. 

' W. 1071, 116 Minn. 86. 

I Va.—Beavers v. Commonwealth, 136 
j S.E. 601, 147 Va. 686. 

Sxtent 

Discretion of trial Judge in permit¬ 
ting impeachment of credibility of 
witness by cross-examination about 
misconduct in collateral matters is 
merely in the extent to which such 
examination may be pursued. 

U.S.—Simon v. U. S., C.C.AW.Va., 
123 F.2d 80, certiorari denied 62 S. 
Ct 412, 814 U.S. 694, 86 L.Bd. 665. 
Matters for consideration 

(1) Where cross-examiner desires 
to show that witness is of low moral¬ 
ity or a dissolute person by questions 
showing such acts, conduct, or asso¬ 
ciations with disreputable characters 
as would stamp witness as not 
worthy of credit court should, in ab¬ 
sence of Jury, take offer of such 
questions and determine if It would 
so tend to show such character that 
Jury should have it as part of case in 
order to Judge of witness' credibility, 
and if so, permit in presence of Jury 
such questions to be asked. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 36L 
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tion should be used where the witness is the ac¬ 
cused in a criminal case,^^ and also where the ques¬ 
tions tend to degrade the witness,although the 
cross-examination in such a case may be severe.'*^ 

The court will or should prevent any needless or 
wanton abuse of the power it grants as to the cross- 
examination of a witness,and may of its own mo¬ 
tion interpose to protect the witness against unrea¬ 
sonable and oppressive cross-examination,43 and re- 


WITNESSES § 515 

fuse to compel the witness to answer a question 
which is put merely for the purpose of annoying or 
harrassing him,44 or of disgracing him rather than 
testing his credibility and, even though a ques¬ 
tion tends only to criminate or disgrace the witness, 
if he does not claim his privilege, the allowance or 
exclusion of the question rests in the discretion of 
the court.4fi The rulings of the trial court will not 
be disturbed unless an abuse of discretion is 

shown.47 


(2) In exercising its discretion as 
to Questions on cross-examination 
calling for answers affecting wit¬ 
ness' credibility, trial court should 
consider effect of Questions and their 
tendency to prejudice jury against 
defendant or divert its attention 
from main issue of case as weighed 
against effect of such questions in 
affecting credibility of witness, keep¬ 
ing in mind that such questions as 
to defendant may directly prejudice 
jury, whereas in case of witness not 
a defendant they do no more than 
prejudice jury against such witness, 
and thus less directly affect the case. 
Utah.—State v. Hougensen, supra. 

39. N.T.—^People v. Slover, 133 N.E. 
633, 232 N.Y. 264—^People v, Crapo, 
76 N.T. 288, 32 Am.R. 302. 

Court should, not allow cross-es- 
amlnation concerning other alleged 
convictions to be so enlarged as to 
cause jury to place undue emphasis 
on the former conviction and thus 
cause them to convict accused of in¬ 
stant charge mainly because of bad 
reputation. 

Okl.—Little V. State, 164 P.2d 772, 
79 Okl. 285. 

40. Okl.—Boyer v. State, 183 P. 620, 
16 Okl.Cr. 388. 

70 C.J. p 896 note 53. 

41. Minn.—State v. Nelson, 181 N. 
W. 850, 148 Minn. 285. 

42. Ark.—Schooley v. State, 2 S.W. 
2d 67, 176 Ark. 895. 

70 C.J. p 896 note 55. 

43 . Or.—State v. Bacon. 9 P. 393, 13 
Or. 143, 57 Am.R. 8 . 

70 C.J. p 896 note 66 . 

44. N.C.—Bird v. Hudson, 18 S.E. 
209, 113 N.C. 203. 

70 C.J. p 896 note 57. 

45. Mich.—^People v. Tolewitzke, 62 
N.W.2d 184, 332 Mich. 466. 

70 C.J. p 896 note 68 . 

46. N.T.—La Beau v. People, 84 N. 
Y. 223. 

70 C.J. p 896 note 59. 

47. U.S.—Goddard v. U. S., C.C.A. 
Ga., 131 P.2d 220—U. S. v. Skid¬ 
more, C.C.A.I11., 123 P.2d 604, cer¬ 
tiorari denied Skidmore v. U. S., 
62 S.Ct 626, 315 U.S. 800, 86 L.Ed. 
1201, rehearing denied 62 S.Ct. 638, 
315 U.S. 828, 86 L.Bd. 1228. 


Cal.—^People v. James, 295 P.2d 610, 

140 CA.2d 392. 

Conn.—^Robinson v. Atterbury, 66 A. 

2d 593, 135 Conn. 517. 

Pla.—^Pandula v. Fonseca, 199 So. ^ 
358, 145 Fla. 395. 

Ga.—Hyde v. State, 29 S.E.2d 820, 
70 Ga.App. 823, followed in 29 S.E. 
2d 824, 70 Ga.App. 829. j 

Kan.—State v. Carter, 83 P.2d 689, 
148 Kan. 472. | 

La.—State v. Hobinson, 58 So.2d 408,, 
221 La. 19, certiorari denied Robin¬ 
son V. State of La., 73 S.Ct. 286, 
344 U.S. 904, 97 L.Ed. 699. j 

Md.—^Hunter v. State, 69 A. 2 d 605, 
193 Md. 696. 

Mich.—Zimmerman v. Goldberg, 268 
N.W.2d 837, 277 Mich. 134. 

Minn.—State v. Palmer, 288 N.W. 
160, 206 Minn. 185. 

Miss.—^Moffett v. State, 78 So.2d 142, 
223 Miss. 276. 

Mo.—State v. Gaddy, 261 S.W.2d 65. 
Mont—State v. McSloy, 261 P.2d 663, 
127 Mont 266. 

Nev.—Anderson v. Snell, 62 P.2d 703, 
67 Nev. 78. 

Ohio.—Schaeffer v. Davis, App., 83 
N.B.2d 661. 

Pa—Commonwealth v. Kopitsko, 88 
PaDist & Co. 440, 70 Montg.Co. 
208, affirmed 110 A.2d 745, 177 Pa 
Super. 161. 

Utah.—State v. Hougensen, 64 P.2d 
229, 91 Utah 361. 

70 C.J. p 896 note 60. 

Bestrictious uot constituting abuse 
of discretion 

(1) In prosecution for committing 
lewd acts on boy under fourteen 
years of age, trial court properly ex¬ 
cluded direct testimony, offered to 
discredit boy, that boy had discussed 
with playmate unnatural sexual rela¬ 
tions and had stated that he had par¬ 
ticipated in unnatural acts 'Taack 
east" before time of offense in ques¬ 
tion, and court properly restricted 
cross-examination concerning boy 
having been allegedly disciplined at 
school for lewd drawings and con- 

Cal.—People v. Buchel, 296 P.2d 113, 

141 aA 2 d 91. 

( 2 ) In homicide prosecution, ques¬ 
tions asked by accused of his wit¬ 
ness which called into question the 
habit of drinking intoxicating liquors 
on part of wife of deceased, who 
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testified against accused, over period 
of some two years prior to date of 
homicide, were based on collateral, 
rather than relevant testimony, and 
trial court properly sustained objec¬ 
tions to the questions. 

Pla.—^Taylor v. State, 190 So. 691, 
139 Fla. 542, 124 A.L.R. 835. 

(3) Refusal to permit accused to 
show on cross-examination of state's 
witness that witness allegedly had 
been dishonorably discharged from 
the army was not error, since the 
discharge could have been issued for 
many reasons that would not be a 
blot on the character or integrity of 
the witness. 

Ind.—Kelley v. State. 78 N.B.2d 647, 
226 Ind. 148. 

(4) In an action by beautician for 
personal injuries sustained in bus 
accident, there was no abuse of dis¬ 
cretion by trial court in refusing to 
permit defendant to develop evidence 
on cross-examination as to her occu¬ 
pations before she had become a li¬ 
censed beautician. 

Ohio.—^Di Marzo v. Columbus Trans¬ 
it Co., 137 N.B.2d 766, 100 Ohio 
App. 621. 

(5) Refusal to permit accomplice 
to answer question asked on cross- 
examination for purpose of impeach¬ 
ing credibility of accomplice as to 
whether accomplice had confessed to 
cattle stealing, which question was 
an attempt to impeach accomplice on 
collateral issue, was proper. 

Okl—Hammons v. State, 264 P.2d 
793, 96 Okl.Cr. 326. 

( 6 ) Other restrictions. 

Pa.—Commonwealth v. Kent, 49 A. 2d 
868 , 160 Pa.Super. 1. 

Utali.—State v. McIntyre. 66 P.2d 
879, 92 Utah 177. 

Vt—estate V. Teltle, 90 A.2d 562, 117 
Vt. 190. 

70 aJ. p 869 note 60 [b]. 

DisoxeidoiL not abused in allowing 
qnestioiis 

(1) In prosecution of husband for 
taking Indecent liberties with his mi¬ 
nor stepdaughter, admission of 
state's attorney's questions, on cross- 
examination of respondent, as to 
whether he had ever been drunk in 
his home on week-ends and had ever 
abused his wife and given her a 
black eye, was not error, especially 
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§ 516. Conclusiveness of Answers 

If a witness Is cross-examined as to a particular fact 
not material to the issue, his answer concludes the ques¬ 
tioning party, except that commission of a crime may. If 
denied, be proved by the record. 

Where a witness is asked on cross-examination as 
to a particular fact not material to the issue for 
the purpose of impeaching him, his answer con¬ 


cludes the party by whom such question is put, and 
cannot be contradicted by other evidence, ^8 except 
as to a conviction of crime^s which, if denied by the 
witness, may be proved by the record,^0 supplement¬ 
ed, if necessary, by parol evidence as to the identity 
of the witness as the person whose conviction the 
record shows.^i However, the answer has been held 
binding unless the record is produced.52 Denial 


where record showed that respond¬ 
ent suffered no prejudice thereby. 
Me.—State v. Norton, 116 A.2d 635, 
151 Me. 178. 

(2) In prosecution for assault with 
intent to rob, larceny and assault, 
permitting state to ask accused on 
cross-examination whether he had 
been convicted of an assault on an 
officer was not abuse of discretion, 
particularly where accused replied 
that he had posted collateral and 
never been tried on the charge. 
Md.—Liinkins v. State, 96 A.2d 246, 
202 Md. 212. 

( 8 ) In prosecution for murder 
wherein witness testified as to only 
one of several prior assaults by ac¬ 
cused as bearing on intent, sustain¬ 
ing of objections to counseVs asking 
witness, in effort to discredit her, 
whether she broke up her husband’s 
former marriage and was fired from 
job for chasing around with men 
was not abuse of discretion and, in 
any case, was not prejudicial. 

Mich.—‘People v. Davis, 72 N.W.2d 
269, 348 Mich. 348. 

(4) In kidnapping and rape pros¬ 
ecution. allowing cross-examination 
of witness for accused with respect 
to certain membership card he had 
in his possession or as to his pur¬ 
chase of certain real property was 
not error. 

Ohio.—State v. Polhamus, App., 106 
N.B.2d 646. 

( 6 ) In sodomy prosecution, trial 
court did not abuse its discretion in 
permitting cross-examination of ac¬ 
cused concerning prior arrests and 
manner of his service discharge, mat¬ 
ters opened by accused on direct ex¬ 
amination. 

Okl.—Hopper v. State, Cr., 302 P.3d 
162. 

( 6 ) In prosecution for robbery, 
trial court did not abuse its discre¬ 
tion in permitting district attorney 
to question accused at great length 
about two other crimes of similar 
nature occurring in same neighbor¬ 
hood as offense for which accused 
was being tried, and especially so 
when no objection was made. 

N.T.—^People v. Du Byk, 139 N.T.S. 
2d 677, 285 App.Div. 1026, motion 
granted 127 N.B. 853, 308 N.Y. 1007, 
motion granted 128 N.E.2d 804, 309 
N.T. 758. 

(7) Other questions properly al¬ 
lowed 


Ark.—^Dixon v. State, 75 S.W.2d 242, 
189 Ark. 812. 

Kan.—State v. Hill, 126 P.2d 219. 156 
Kan. 471. 

Miss.—^Murphy v. Lawhon, 57 So.2d 
154, 213 Miss. 513. 

Mo.—^McCarthy v. Metropolitan Life 
Ins. Co., App., 90 S.W.2d 168. 

N.H.—State v. Grierson, 69 A.2d 861, 
96 N.H. 36. 

N.J.—State v. PalconettI, 108 A.2d 
104, 32 N.J.Super. 191. 

N.C.—State v. Neal, 23 S.E.2d 911, 
222 N.C. 546. 

Ohio.—^Pawlck Alrflex Co. v. United 
Elec., Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 92 
N.E.2d 431, appeal dismissed 93 
N.B.2d 480. 164 Ohio St 206— 
State V. Llff, 87 N.E.2d 917, 86 Ohio 
App. 396. 

Okl.—^Jones v. State, Cr., 302 P.2d 
602—Igo V. State. Cr.. 267 P.2d 
1082. 

Tex.—Chandler v. State, 229 S.W.2d 
71, 155 Tex.Cr. 41, reheard 230 S. 
W.2d 526, IBS Tex.Cr. 41. 

70 C.X p 896 note 60 [c]. 

Discretioa abused in pexmlttiiig 
questioxis 

Md.—^Nesblt v. Cumberland Contract¬ 
ing Co., 75 A.2d 339, 196 Md. 36, 20 
A.L.H.2d 1212. 

Minn.—State v. Clow, 10 N.W.2d 369, 
215 Minn. 380. 

N.T.—^People v. Redmond, 38 N.T.S. 
2d 727, 265 App.Div. 307. 

70 C.J. p 896 note 60 Ed]. 

BlsoretloxL abused in escludlng ques¬ 
tions 

Conn.—State v. Palko, 186 A. 657, 
121 Conn. 669. 

Ohio.—^Kornreich v. Industrial Fire 
Ins. Co., 5 N.B.2d 163, 132 Ohio St 
78. 

70 C.J. p 896 note 60 [e]. 

4B. U.S.—Simon v. U. S., C.C.A.W. 
Va., 123 F.2d 80, certiorari denied 
62 S.Ct 412, 314 U.S. 694, 86 L.Bd. 
555. 

Ark.-Willis v. State, 252 S.W.2d 
618, 221 Ark. 162—^Wallin v. State, 
197 S.W.2d 26, 210 Ark. 616. 

D.C.—^Howser v. Pearson, D.C., 95 F. 
Supp. 936. 

Kan.—State v. Pfeifer. 66 P.2d 442, 
143 Kan. 536. 

Mich.—^People v. Foley, 300 N.W. 
119, 299 Mich. 858—People v. Sali- 
mone, 261 N.W. 694, 265 Mich. 486. 

Mo.—State v. Hayes, 204 S.W.2d 723, 
366 Mo. 1033—Arnold v. Alton R. 
Co., 154 S.W.2d 58, 348 Mo. 516— 
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Smith V. Thompson, 142 S.W.2d 70, 
346 Mo. 602—State v. Wilkins, 100 
S.W.2d 889. 

Hoffman v. Graber, App., 153 S. 
W.2d 817. 

N.J.—State V. Tune, 110 A.2d 99, 17 
N.J. 100, certiorari denied 75 S.Ct 
684, 349 U.S. 907, 99 L.Ed. 1243. 
N.T.—People v. Rosenthal, 46 N.B.2d 
895, 289 N.T. 482. 

People V. McCormick, 105 N.T.S. 
2d 671, 278 App.Div. 410, affirmed 
103 N.E.2d 629, 303 N.T. 403. 

N.C.—Crouse v. Vernon, 69 S.E. 2 d 
186, 232 N.C. 24—State v. Choate, 
46 S.E.2d 476, 228 N.C. 491—State 

V. King, 30 S.K2d 230, 224 N.C. 
329. 

N.D.—^Killmer v. Duchscherer, 72 N. 

W. 2d 650. 

Okl.—Clark v. State, 289 P.2d 797, 
96 Okl.Cr. 119—Love v. State, 183 
P.2d 793, 84 OkLCr. 385. 

Or.—Peters v. Consolidated Freight 
Lines, 73 P.2d 718, 167 Or. 605. 
Tenn.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526. 

Tex.—^Pinckard v. State, 138 S.W. 
601, 62 Tex.Cr. 602. 

Vt.—Corpus Juris cited in State v. 
Teitle, 90 A.2d 662, 667, 117 Vt 
190. 

70 C.J. p 897 note 61. 

49. U.S.—Simon v. U. S., C.C.A.Va., 
123 P.2d 80, certiorari denied 62 
S.Ct 412, 314 U.S. 694, 86 L.Ed. 
555. 

Mo.—^Hoffman v. Graber, App., 163 S. 
W.2d 817. 

N.T.—^People v. McCormick, 105 N.Y. 
S.2d 671, 278 App.Div. 410, affirmed 
103 N.E.2d 629, 303 N.T. 403. 

Vt.—Corpus Juris Mted in State v. 
Teitle, 90 A.2d 662, 667, 117 Vt 
190. 

70 C.J. p 899 note 62. 

50. U.S.—Simon v. U. S., C.C.A.Va., 
123 F.2d 80, certiorari denied 62 S. 
Ct 412, 314 U.S. 694, 86 L.Ed. 555. 

N.J.—State V. Tune, 110 A.2d 99, 17 
N.X 100, certiorari denied 76 S.Ct 
584, 349 U.S. 907, 99 L.Ed. 1243. 
Vt—Corpns Juris cited In State v. 
Teitle, 90 A.2d 562, 667, 117 Vt 
562. 

70 C.X p 899 note 63. 

51. Vt.—Corpns Juris cited in State 
v. Teitle, 90 A.2d 662, 667, 117 Vt 
562. 

70 0.x p 899 note 64. 

62. U.S.—U. S. V. Nettl. aC.A.N.X. 

121 F.2d 927. 

70 C.X p 899 note 65. 
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of a conviction for a misdemeanor not involving 
moral turpitude has been held conclusive.53 

Details of crime. Since the details of the crime 
of which the witness was convicted cannot ordi¬ 
narily be shown, answers to questions on cross-ex¬ 
amination as to such details are conclusive on the 
questioner.64 

§ 517, Form of Questions 

The form of questions on cross-examination for pur¬ 
poses of Impeachment is governed by the rules applicabie 
to the form of questions on cross-examination generally. 

The rules governing the form of questions pro¬ 
pounded on cross-examination generally, considered 
supra § 328, are applicable to the form of the ques¬ 
tions put to witnesses for the purpose of impeach¬ 
ment by the way of an attack on their character. 
Accordingly the questions put must not be multifari¬ 
ous, ^5 and should not improperly call for the opin¬ 
ion or conclusion of the witness,®® or be in the form 


of an assertion.®^ The question should be directed 
to some specific act.®® 

Where it is sought to impair the credibility of a 
witness on cross-examination, by showing bad moral 
character, the interrogatories asked should be spe¬ 
cific®® and should be so framed that the witness can 
squarely admit or deny.®® An insinuating question, 
from which a possible inference of guilt as to a 
collateral crime might arise, is improper,®i as is also 
a question implying that the character of the wit¬ 
ness®® or of a relative or associate of the witness®® 
is bad, or a question so framed as to arouse race 
prejudice.®^ 

Questions as to convictions. In asking as to prior 
convictions, no particular form of question is neces¬ 
sary,®® counsel having the right to formulate it in 
his own way®® with proper regard to the statute in¬ 
volved;®"^ and where the answer to the question is 
not clear, the witness may be asked to explain.®® 
The question must be so worded as to tend to estab- 


53. Tex.—^Wright v. State, 140 S.W. 
1105. 63 Tex.Cr. 429. 

54. Miss.—^Power v. State, 126 So. 
12, 166 Miss. 316. 

55. Ind.—Robinson v. State, 149 N. 
B. 88, 197 Ind. 148. 

70 C.J. p 899 note 73. 

56. Ga.—Tucker v. State, 96 S.B.2d 
296, 94 Ga.App. 468. 

Mo.—State V. Carroll, 188 S.W.2d 22. 
70 C.J. p 899 note 74. 

57. Vt.—Corpus Juris cited in. State 
V. Teitle, 90 A.2d 662, 567, 117 Vt. 
190. 

70 C.J. p 899 note 75. 

58. N.M.—State v. Shults. 86 P.2d 
591, 43 N.M. 71. 

QnestLons beld improper 

Cross-examination question to wit¬ 
ness, whetber be bad been taking dif- j 
ferent things from different people, 
was improper as not directed to any 
specific act of wrongdoing of the 
witness. 

N.M.—State v. Sbults, supra. 

59. Tex.—Currie v. State, 279 S.W. 
834, 102 Tex.Cr. 658. 

70 C.J. p 899 note 76. 

60. Md.—Deck V. Baltimore & O. R. 
Co., 69 A. 660, 100 Md. 168, 108 Am. 
S.B. 899. 

70 C.J. p 899 note 77. 

61. N.D.—State v. Dinger, 260 N.W. 
261, 65 N.D. 469. 

•V7is.—Scrafleld v. Rudy, 64 N.W.2d 
189, 266 Wls. 630. 

70 C.J. p 899 note 78. 

62. B^y.—Newman v. Common¬ 

wealth, 88 S.W. 1089. 28 Ky.L. 8L 

70 C.J. P 899 note 79. 


63. Ky .—^Morgan v. Commonwealth, 
72 S.W. 1098, 24 Ky.L. 217. 

70 C.J. p 899 note 80. 

64. Miss.—^Dodds V. State, 45 So. 
863. 

70 C.J. p 900 note 81. 

65. Iowa.—-Dickson v. Yates, 188 N. 
W. 948, 194 Iowa 910, 27 A.L.R. 
533. 

Qnestloiis held proper 

(1) Any conviction of crime which 
has been had against a witness may 
be shown on his cross-examination, 
and every question which calls for 
disclosure of such conviction is com¬ 
petent, notwithstanding it fails to 
specify nature of the crime, time or 
place of its commission, or the court 
in which conviction was had. 

N.J.—State V. Tune, 110 A.2d 99, 17 
N.J. 100, certiorari denied 76 S.Ct 
684, 349 U.S, 907, 99 L.Ed. 1243. 

(2) In action for assault and bat¬ 

tery, question on CToss-examinatlon 
of plaintiff as to whether he had paid 
a fine for assault and battery was 
not improper on ground that pay¬ 
ment of fine would not be evidence 
that a conviction had been rendered, 
but question should have been | 
whether plaintiff was convicted ofj 
assault and battery. j 

Ind.—Niemeyer v. McCarty, 61 N.B. 

2d 866, 221 Ind. 688, 164 A.L.R. 116. 

Befereuoe to indiotmeat 

Reference to indictment and char¬ 
acter o^ offense charged in indict¬ 
ment, in connection with former con¬ 
viction, should have been omitted 
from questions addressed by prose¬ 
cuting attorney to accused on cross- 
examination, but where no specific 
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objection was made, and objection 
was a general objection to question 
in its entirety, and no motion to lim¬ 
it the question to the prior convic¬ 
tion having been made, objection to 
admission of evidence relating to the 
indictment was waived. 

W.Va.—State v. Taylor, 42 S.B.2d 

649, 130 W.Va. 74. 

66. Iowa.—Dickson v. Yates, 188 N. 

W. 948, 194 Iowa 910, 27 A.L.R. 

638. 

67. Iowa.—^Dickson v- Yates, supra. 
OonviotioiL for felony 

(1) Statute providing that a wit¬ 
ness may be Interrogated as to his 
previous conviction for a felony, but 
that no other proof of such convic¬ 
tion is competent except the record 
thereof, authorizes inquiry for what¬ 
ever effect the fact of a previous 
eonvictlon may have on credibility 
of accused as a witness, and does 
not authorize a showing that he is 
prone to engage in criminal actions. 
Neb.—^Latham v. State, 40 N.'W.2d 

522, 162 Neb. 113. 

(2) Inquiry made by authority of 
statute providing that a witness may 
be interrogated cus to his previous 
conviction for a felony, but that no 
other proof of such conviction is 
competent except the record thereof, 
should be confined to questions in 
proper form, and accused should be 
required to answer specifically, and 
cross-examiner and accused should 
be confined to the narrow limits fix¬ 
ed by the statute. 

Neb.-—Latham v. State, supra. 

68. Iowa.—Dickson v. Tates, 188 N. 

W. 948, 194 Iowa 910, 27 A.L.R. 

633. 
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list a conviction as distinguished from a mere ac¬ 
cusation or charge.®® A question propounded as 
to a conviction in the words of the statute permitting 
such examination is proper,7® although it is not 
necessary.'^i The question must not be in such form 

, 4. Impeach 

§ 518. Laying Foundation 

A proper foundation must first be laid before a party 
may Introduce Impeaching evidence, but the rule Is In¬ 
applicable where the ground of Impeachment is that the 
general reputation of the witness for truth and veracity 
Is bad. 

In order to warrant introduction of discrediting 
evidence, a proper foundation therefor must first be 
laid,^^ by interrogating the witness as to the matters 
which it is desired to bring out for the purpose of 
affecting his credit and impeaching evidence is 
properly excluded where the proper foundation has 


98 C.J.S. 

as to assume the fact of convictions^ ^ general 
question as to conviction of crime is proper, and it 
is not necessary to specify a particular crime or con¬ 
viction.'^® 

G Evidence 

not been laid.*^® The rule requiring the laying of a 
predicate or foundation for impeaching evidence is 
inapplicable where the ground of impeachment is 
that the general reputation of the witness for truth 
and veracity is bad.^*^ The predicate laid for im¬ 
peachment of a witness must relate to a material 
fact,7® and, where counsel seeks to lay the founda¬ 
tion for impeachment of a witness by questions 
relating to a matter which, if true, would not im¬ 
peach the witness, the answers may properly be ex¬ 
cluded as immaterial.*^® 


ea. Ky.—Schleeter v. Common¬ 
wealth, 290 S.W. 1076, 218 Ky. 72. 

70 C.J. p 900 note 87. 

70. Colo.—^Dennison v. People, 174 
P. 695. 65 Colo. 16. 

70 C.J. p 900 note 88. 

71. Iowa.—Dickson v. Yates, 188 N. | 
W. 948, 194 Iowa 910, 27 A.Ij.R. j 
633. 

70. Mont.—State v. HaxnUton, 287 P. 

983, 87 Mont. 353. 

70 C.J. p 900 note 90. 

73. N.J.—State v. Fox, 57 A. 270, 
70 N.J.Daw 353. 

74. Ala.—^Richardson v. State, 186 
So. 674, 28 Ala.App. 432, reversed 
on other grounds 186 So. 580, 237 
Ala. 11. 

Minn.—Simon v. Carroll, 62 N.W.2d 
822, 241 Minn. 811. 

70 C.J. p 900 note 93. 

General rules as to laying founda¬ 
tion see supra, $ 480. 

Disolosnre of expected proof 
If a party desires to impeach a 
witness either by cross-examination 
or by showing witness’ general rep¬ 
utation, and objection is made there¬ 
to, it is Incumbent on examiner of 
witness to disclose to court what ex¬ 
aminer expects to prove so court may 
determine whether such witness 
should be subjected to impeachment. 
Wash.—State v. Hoggatt, 234 P.2d 
496, 88 Wash.2d 932. 

Parther evidenoe uimeoessaxy 
Where sufficient foundation had 
been laid for impeachment of wit¬ 
ness, exclusion of further such evi¬ 
dence was not improper. 

Tex.—^Panhandle & S. P. Ry. Co. v. 
Komegay, CivApp., 206 S.W. 708, 
reversed on other grounds. Com. 
App., 227 S.W. 1100. 


Purpose of guestion 

A foundation Question is intended 
to elicit an answer which will de¬ 
termine whether the witness is Qual- 
Ifled to testify as to the reputation 
of the person sought to be impeached. 
Ohio.—State v. Johnson, App., 94 N*. 
E.2d 791, appeal dismissed 94 N.B. 
2d 797. 154 Ohio St. 236, and re-j 
hearing denied, App., 96 N‘.B.2d 604. 

Sufficiency of foundation 

(1) The Question of whether char¬ 
acter witness’ testimony is based on 
sufficient foundation to make his tes¬ 
timony admissible lies primarily 
within discretion of trial court. 

Minn.—State v. Palmers ten, 299 N. 

W, 669, 210 Minn. 476. 

Neb.—^Lorlmer v. State, 267 N.W. 217, 
127 Neb. 768. 

(2) Foundations held sufficient 
Cal.—People v. Kennedy, 69 P.2d 224, 

21 C.A.2d 186. 

Iowa.—^Main v. Ellsworth, 28 N.W.2d 
429, 237 Iowa 970. 

N.T.—^Applebaum v. Applebaum, 84 
N.Y.S.2d 605, 

70 C,J. p 900 note 93 [a]. 

75. Ark.—^Kansas City Southern Ry. 
Co. V. Frost. 124 S.W. 748, 93 Ark. 
183. 

70 C.J. p 900 note 94. 

76. Cal.—People v. Norred, 243 P.2d 
126, 110 CA.2d 492, certiorari de¬ 
nied Norred v. People of State of 
Cal., 73 S.Ct. 113, 344 U.S. 869, 97 
Ii.Ed. 674—^People v. Acosta, 68 P. 
2d 298, 21 CA.2d 67. 

Fla.—Watson v. Campbell, 65 So.2d 
640. 

m.—^People V. Fryman, 122 NJE3.2d 
673, 4 I11.2d 224. 

Neb.—Lorimer v. State, 257 N.W. 217, 
127 Neb. 768. 

N.J.—State V. Yevchak. 84 A.2d 231. 
130 N.J.Law 684. 
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N.Y.—^McQuage v. City of New York, 
136 N.Y.S.2d 111, 286 App.Div. 249. 
Ohio.—State v. Johnson, App., 94 N. 
E.2d 791, appeal dismissed 94 N.E. 
2d 797, 164 Ohio St. 236, and re¬ 
hearing denied, App., 96 N.E.2d 604. 
Wash.—State v. Hoggatt, 234 P.2d 
495, 38 Wash.2d 932. 

70 C.J. p 900 note 96. 

Pouudatloxi held luadeguate 

(1) Trial court properly refused to 
permit witness to answer questions 
as to whether he would believe pros¬ 
ecuting witness under oath, as to 
whether he knew her reputation for 
truth and veracity, and as to what 
her reputation for truth and veraci¬ 
ty was, where only foundation laid 
was question as to how long witness 
had known prosecuting witness. 
Ohio.—State v. Johnson, App., 94 N. 

E.2d 791, appeal dismissed 94 N.E. 
2d 797, 164 Ohio St 236, and re¬ 
hearing denied, App., 96 N.E.2d 604. 

(2) Trial court before permitting 
it to be shown that party called as 
adverse witness has been convicted 
of felony, must first determine 
whether main purpose of party call¬ 
ing witness is to show such convic¬ 
tion, and if so, evidence should not 
be admitted. 

Cal,—^Lovinger v. Anglo Cal. Nat 
Bank of San Francisco, 243 P.2d; 
661, certiorari denied Norred v. 
People of State of Cal., 73 S.Ct. 
113, 344 U.S. 869, 97 UEd. 674. 

77. Tex.—^Evans v. Childress, Civ. 

App., 282 S.W. 830. 

70 C.J. P 900 note 96. 

I 78. Ala.—^Teal v. State, App., 145 So. 
502, 26 Ala.App. 297. 

79. Ga.—Gullatt v. State, 80 S.B. 
I 340, 14 Ga.App. 53. 

I 70 C.J. p 901 note 98, 
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Conviction of crime. In the absence of a statute 
to the contrary,80 a witness may not be impeached 
by proof of his conviction of a crime without first 
laying a proper foundation by asking him about the 
matter.8i It has been stated, however, without 
reference to any statute, that documentary records 
showing a prior conviction are admissible in evi¬ 
dence to impeach the credibility of a witness, al¬ 
though he is not asked about such conviction while 
on the witness stand.82 

Evidence of drug addiction may not be introduced 
to show bad moral character as to veracity, in the 
absence of a sufficient foundation of expert evi¬ 
dence that drug addiction has such effect,88 and evi¬ 
dence as to a witness' use of drugs may properly be 
restricted to matters other than its effect on veracity, 
where there is no evidence to show a use sufficiently 
extensive to impair morality and general veracity 
as distinguished from veracity with respect to 
use of drugs.84 

§ 519. Competency of Impeaching Witness 

Whether a witness is sufficiently qualified to express 
an opinion on reputation is a matter resting primarily in 
the discretion of the trial court. 

Generally speaking, determination of the compe¬ 
tency, or qualification of a character witness called 
for purposes of impeachment rests in the discre¬ 
tion of the trial court.85 Where it appears from 
the qualifying examination of an impeaching wit¬ 
ness that he does not understand the meaning of 
"general reputation" for truth and veracity, such 
witness is incompetent to testify with respect to the 
reputation of another for truth and veracity,86 al¬ 
though, where the impeaching witness has already 
so testified, and it then develops on cross-examina¬ 


tion that he does not comprehend the meaning of 
such terms, his testimony should not be stricken, 
its weight being for the jury.87 

An impeaching witness is not rendered incom¬ 
petent by the fact that he is prejudiced against the 
witness sought to be impeached ;88 but it has been 
held that an attorney for one party is not competent 
as a witness to impeach the credit of a witness for 
the adverse party by detailing a conversation he 
had with the witness after he had been retained in 
the case.89 

Party may interrogate adversary as to the charac¬ 
ter of a witness but the questions must be such 
as could be put to any other impeaching witness.®^ 

§ 520. -Knowledge or Means of Knowl¬ 

edge 

a. In general 

b. Time to which knowledge relates 

c. Place to which knowledge relates 

d. Residence or business association of 

impeaching witness 

a. In General 

An Impeaching witness must be acquainted with the 
reputation of the witness whom he Is called on to Im¬ 
peach, and he should be qualified by being asked if he 
knows the general reputation of the other for truth and 
veracity, and If he possesses any knowledge thereof he 
is qualified to speak; but It Is not necessary that he 
should know that the majority of the community have 
the impression to which he testifies. 

It is the universal and well-settled rule that a 
discrediting witness must be acquainted with the 
character or reputation of the witness whom he is 
called to impeach,82 among his neighbors^s or gen¬ 
eral associates,®^ and that he is incompetent where 


80. Wash.—state v. Pielow, 251 P. I 

686, 141 Wash. 302. I 

70 C.J. p 901 note 2. 

81. N.T.—^Kawanov v. Gottlieb, 169 j 
N.T.S. 928, 182 App.Div. 689. 

70 C.J. p 901 note 3. 

Admission or denial of conviction as 
affecting admissibility of record 
see infra § 528. 

82. Tex.—York v. Glenn, CivA-PP.. 
242 S.W.2d 653. 

83. U.S.—^Kelly V. Maryland Casual¬ 
ty Co., D.C.Va.. 45 F.2d 782, af¬ 
firmed, C.C.A., 45 F.2d 788. 

84. U.S.—Maryland Casualty Co. v. 
KeUy, C.C.A.Va., 46 F.2d 788. 

Drug addiction as bearing on credi¬ 
bility with respect to; 

Mental capacity see supra § 470. 
Moral character see supra $513. 


85. Cal.—People v. Workman, 289 P. | 
2d 614, 136 C.A.2d 898. j 

70 C.J. p 901 note 6. 

Competency of: 

One spouse to contradict or im¬ 
peach other see supra § 92. 
Sustaining witness see infra § 
633. 

88. Tex.— Bedding v. State, 256 S.W. 
430, 95 Tex.Cr. 641. 

87. Mo.—Siegel v. Illinois Cent. R. 
Co., 172 S.W. 420, 186 Mo.App. 645. 

70 C.J. p 901 note 7. 

88. Pa.—Cook V. Miller, 6 Watts 607. 

89 . Pa.—^Mishler & Hertzler v. 
Baungardner, 4 Pa.Li.J. 266, 1 Am. 
L.J.,N.S., 804. 

70 C.J, p 901 note 9. 

90. La.—Gilmore v. Br enh a m , 3 La. 

I Ann. 32. 


91. La.—Gilmore v. Brenham, su¬ 
pra. 

92. Minn.—Simon v. Carroll, 62 N. 

W.2d 822, 241 Minn. 211—State v. 
Palmersten, 299 N.W. 669, 210 

Minn. 476. 

N.C.—State v. Sims, 197 S.B. 176, 213 
N.C. 690. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

70 C.J. p 901 note 13. 

Competency of witnesses generally 
to testify as to character or repu¬ 
tation see supra $ 55. 

93. Ala.—^Parker v. N’ewman, 75 So. 
479, 200 Ala. 103. 

70 C.J. p 902 note 14. 

94. Md.—Bonaparte v. Thayer, 52 A. 
496, 95 Md. 648. 

70 C.J. p 902 note 15. 

Residence or business association of 
impeaching witness see Infra sub¬ 
division d of this section. 


445 



98 C.J.S. 


§ 520 WITNESSES 

his knowledge is confined to private reputation as 
existing among a few people.^5 The exact number 
and character of discussions that the witness must 
have heard in order to qualify him to testify to 
general reputation is a matter primarily for deter¬ 
mination by the witness rather than by the 
•court,and it is not essential to the competency 
ef the impeaching witness that he know what a 
majority of the neighbors or associates say or think 
•of the other’s character for truth, as it is not nec¬ 
essary that the impeaching witness should know 
that the majority of the community have the im¬ 
pression to which he testifies.^^ 

An impeaching witness should be qualified by 
asking him if he knows the general reputation of 
the other for truth and veracity,and he must 
•state his knowledge before he testifies.^ The im¬ 
peaching witness is properly qualified by showing 
that he heard the reputation of the witness to be 
impeached discussed in the community and that he 
knows his reputation for truth and veracity.^ If 
the impeaching witness possesses any knowledge of 
the character or reputation of the witness sought 
to be impeached, he is qualified to speak,^ and, 
where stating that he has known the person for a 
long time, may properly testify that he has heard 
his reputation for veracity called in question to a 
limited extent ^ 

The mere fact that the impeaching witness knows 
the witness to be impeached does not imply a knowl¬ 
edge of his reputation® or render the impeaching 
witness competent in the absence of knowledge of 
reputationand, conversely, the fact that one does 
mot know another personally does not preclude him 
from testifying to the general reputation of such 
person for the purpose of impeachment.'^ 

A witness is not competent to testify to the bad 


reputation of another for truth and veracity, where 
he has never heard his reputation called in ques¬ 
tion;^ but where an attack on the general moral 
character of a witness is permissible, a witness who 
knows such character is competent, although he has 
never heard anyone speak of the character of the 
impeached witness for veracity;® and it has been 
held that acquaintance with general character is 
enough to warrant the inquiry whether the witness 
would believe the person sought to be impeached on 
oath, although the witness does not know such per¬ 
son’s character for truth and veracity.^® 

Statements of impeaching witness. A witness is 
qualified to testify in impeachment of the character 
or reputation of another witness where he testifies^^ 
in substance, although not in so many words,i® 
that he knows such other’s general reputation. 
Where the impeaching witness testifies in substance 
that he knows the general reputation of another, his 
testimony as to such reputation may go to the jury 
for what it is worth, although his statements with 
respect to his knowledge of the matter are confused, 
doubtful, or contradictory.^® The impeaching wit¬ 
ness is not rendered incompetent by his inability to 
remember the number and names of those whom he 
has heard mention the bad character of the other 
witness,^^ and may be qualified to testify, although 
he cannot recall the name of even one person he 
has heard mention the matter.^® Any lack of knowl¬ 
edge of the reputation assailed shown on cross-ex¬ 
amination goes to the weight and credibility of the 
impeaching testimony rather than to its competen¬ 
cy.!® 

Detective or other stranger sent out to learn the 
character of a witness should not be permitted to 
testify as to the result of his inquiries.!*^ It has been 
stated, however, that while the mere visit of in¬ 
quiry or a casual sojourn, or a conversation with a 


•^5. Minn.—State v. Palmersten, 299 
N.W. 669, 210 Minn. 476. 

70 aj. p 902 note 16. 

96. La.—S tate v. Garner, 66 So. 181, 
136 La. 746. 

70 aJ. p 902 note 17. 

97. Miss.—^Piclcens v. State, 61 
Miss. 563. 

70 C.J. p 902 note 18. 

98. Cal.—^People v. Root, 246 P.2d 
679, 112 C«A..2d 122. 

70 C.J. p 902 note 19—22 C.J. p 480 
note 79. 

99. Ala.—Stone v. State, 98 So. 706, 
208 Ala. 50. 

70 C.J. P 902 note 20. 

a. N.C.—State v. Mills, 114 S.E. 
814, 184 N.C. 694. 

70 C.J. p 902 note 2L 


2. Minn.—Simon v. Carroll, 62 N.W. 
2d 822, 241 Minn. 211. 

70 C.J. p 903 note 22. 

3. Cal.—^Heath v. Scott, 4 P. 567, 66 
C. 648. 

70 C.J. p 903 note 23. 

4. Mass.—^Rundell v. La Fleur, 6 
Allen 480. 

5. Mo.—State v. Higgs, 269 S.W. 464. 
70 C.J. p 903 note 25. 

6. Ala.—Hadley v. State, 66 Ala. 31. 
Mo.—State v. Higgs, 269 S.W. 464. 

7. Mo.—State v. Higgs, supra. 

70 C.J. p 903 note 27. 

8. Tex.—^Tyler v. State, 79 S.W. 658, 
46 TeseCr. 10. 

9. Ala.—^Martin’s Bx^x v. Martin, 26 
Ala. 201—^Hadjo v. Gooden, 13 Ala. 
718. 


10. N.T.—^Troy National Bank v. 
Scriven, 18 N.T.S. 277, 63 Hun 375. 

70 C.J. p 903 note 30. 

11. Va.—^Bradley v. Commonwealth, 
86 S.E.2d 828. 196 Va. 1126. 

12. N.C.—State v. Hicks, 167 S.B. 
861, 200 N.C. 639. 

70 C.j. p 903 note 31. 

13. Ga.—Sims v. State, 68 Ga. 486. 
70 C.J. p 903 note 32. 

14. W.Va.—State v. Meadows, 18 W. 
Va. 668. 

70 C.J. p 903 note 33. 

15. Mich.—Neal v. Neal, 147 N.W. 
624, 181 Mich. 114. 

18. Wash.—State v. Hooker, 170 P. 
374, 99 Wash. 661. 

17. Wash.—State v. Miller, 130 P. 

366, 72 Wash. 174. 

70 C.J. p 904 note 36. 
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resident who reports the reputation, affords inade¬ 
quate opportunity for one to qualify, general reputa¬ 
tion is a fact and assuming that sufficiently detailed 
and extended inquiry and investigation may impart 
to one testimonial qualifications on the issue, the 
trial court should be privileged to exercise some 
discretion in the matter.^^ 


Preliminary inquiry. Beyond ascertaining that 
the impeaching witness was not sent out by the 
party introducing him to learn the reputation of the 
impeached witness, the court should not undertake 
to determine by a preliminary inquiry whether the 
impeaching witness has sufficient knowledge of the 
fact to enable him to testify, but should leave the 
value of his testimony to be determined by the 
juryA^ 


Testimony of 'police officers has been held compe¬ 
tent to prove the general bad reputation of a wit- 
ness,20 although such testimony may be excluded 
where it is not shown that it is based on knowledge 
of general reputation in the community.^! 


b. Time to Which Knowledge Rdates 


Although the Impeaching witness need not have 
known the Impeached witness for a P®***®** 
in order to be qualifled to testify, he should show the time 
to which his knowledge of the reputation applies. 


The impeaching witness should be qualified by 
showing the time to which his knowledge of the 
reputation applies,22 although he need not have 
known the impeached witness for a long period in 
order to be qualified to testify.23 Within reasonable 
limits, a knowledge of the character or reputation of 


the witness sought to be impeached at a time previ¬ 
ous to the trial is sufficient to render an impeaching 
witness competent, although he does not know such 
reputation at the time of the trial.^^ It is no objec¬ 
tion to the competency of an impeaching witness that 
his knowledge was obtained after the occurrence out 
of which the action or proceeding arose,or even 
after the commencement of the action,^® 

c. Place to Which Knowledge Relates 

Generally, In order to Impeach a witness by proof of 
bad character, the predicate is a ‘knowledge of his char¬ 
acter In the community in which he lives, although the 
Inquiry may extend to any community or society in wh ch 
he has a well-known or established reputation. 

In order to qualify an impeaching witness, it 
should be shown to what place his knowledge of 
the reputation applies.27 The general rule is that 
in order to impeach a witness by proof of bad char¬ 
acter, the predicate is a knowledge of his character 
in the community or neighborhood in which he re- 
sides.^® The term ^^communit}^* or neighborhood 
is not, however, susceptible of exact geographical 
definition, but means in a general way the place 
where the person is well-known and has established 
a reputation.29 Thus, the inquiry is not necessarily 
confined to the domicile of the witness, but may ex- 
tend to any community or society in which he has- 
a well-known or established reputation^®® and, 
hence, where a witness resides in one place, but 
has an established business in another place and 
spends much of his time there, evidence as to a, 
knowledge of his character in the latter place is- 
admissible as a predicate for impeaching testi¬ 
mony.®^ An impeaching witness may be permitted 


18. Mo.—^Arnold v. Alton R. Co., 124 
S.W.2d 1092, 343 Mo. 1049. 

Besldenoe tn different city 

Fact that attorney for organization 
sued by plaintifC lived in a different 
city did not preclude him from tes¬ 
tifying concerning plaintiff’s reputa¬ 
tion for truth and veracity, where, 
during pendency of litigation, 
made trip to vicinity of plaintiffs 
home in making investigation. 

]^o.—^Arnold v. Alton B. Co., supra. 

19. Mass.—^Bates v. Barber, 4 Cush. 
107. 

N.T.—^People V. Loris, 115 N.Y.S. 
236, 131 App.Div. 127. 

20. Va.—^Bradley v. Commonwealth, 
86 S.B.2d 828, 196 Va. 1126. 

70 C.J. p 904 note 37%. 

21 Cal—Khan v. Zemansky, 210 P. 

529, 69 C.A. 324. 

70 C.J. P 904 note 87%. 

22. Wash.—State v. Crockett, 296 P 
1041, 161 Wash. 262. 

23. Minn.—State v. Axilrod. 79 N.W. 
2d 677, 248 Minn. 204. 

70 C.J. P 904 note 39. 


24. Tex.—^Brown v. Perez, Civ.App., 
32 SW. 546, affirmed 84 S.W. 726, 
89 Tex. 282. 

70 C.J. p 904 note 40. 

25 , Cal.—Szarapski v. Joaquin, 292 
P.2d 969, 139 C.A.2d 27. 

70 C.J. P 904 note 41. 

28. Kan.—Fisher v. Conway, 21 Kan. 

18, 80 Am.R. 419. 

70 C.J. p 904 note 42. 

27. Wash,—State v. Crockett, 296 P. 
1041, 161 Wash. 262. 

28. Minn.—Simon v. Carroll, 62 N. 
W.3d 822, 241 Minn. 211. 

Pa.— Commonwealth v. Roberts, 44 
Luz.Leg.Reg. 175. 

70 C.J. P 905 note 44. 

29. Ala.— Richard P. Baer & Co. v. 
Mobile Cooperage, etc., Mfg. Co., 49 
So. 92, 169 Ala. 491. 

70 C.J. p 905 note 45. 

30. Ala.—^Richard P. Baer & Co. v. 
Mobile Cooperage, etc., Mfg. Co., 
supra. 

70 C.J. P 906 note 46. 
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VltLoe of residence 

Cal.—People v. Lima, 273 P.2d 268^ 
127 CJL2d 29. 

31. Ga.—Atlantic & Birmingham R. 
Co. V. Reynolds, 43 S.B, 456, 117' 
Ga. 47. 

Pethel V. State, 78 S.B.2d 428, 89* 
GajVpp. 8. 

70 C.J. p 905 note 47. 

Modem oonditioiis 

(1) The old rule of neighborhood 
reputation is not appropriate to mod- 

I em conditions, since a man may have- 
one reputation in the suburb of his 
residence and another in the office 
or the factory at his place of work- 
resulting in distinct circles of per¬ 
sons, each circle having no relation, 
to the other, and yet each having a 
reputation based on constant and in¬ 
timate personal observation of the^ 
man. 

CaL—^People v. Workman, 289 P.2aj 
614, 136 CA^2d 898. 

(2) Moreover, there is no rule of* 
law that confines the proof of their 
general reputation for truth and ver- 
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to testify as to a witness* bad reputation for truth 
among his fellow workers even though he has not 
heard his reputation discussed in the community at 
large.32 So, also, a witness who knows the reputa¬ 
tion of the impeached witness at a place where the 
latter formerly lived, within a reasonable limit as 
to time, is competent, although he does not know the 
reputation of such witness in his present place of 
residence.^® 

d. l^esidence or Busiiiess Association of Im¬ 
peaching Witness 

Ordinarily, the impeaching witness should reside In 
the territory where the person sought to be Impeached 
resides, moves, circulates, does business, and has inter¬ 
course with his fellows; but he is not necessarily con¬ 
fined to the same hamlet, village, town, or city. 

Ordinarily, the impeaching witness should be one 
who resides in the same neighborhood as the witness 
sought to be impeached,or who moved into the 
neighborhood when such witness* reputation was 
current therein.35 In this connection the term 
“neighborhood” comprises the natural radius of re¬ 
pute,36 the territory wherein the person in question 
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resides, moves, circulates, does business, and has 
intercourse with his fellows,3^ and is not necessarily 
confined to the same hamlet, village, town, or city,33 
or to the immediate vicinity of the residence of the 
person sought to be impeached,33 but may include 
an entire county.'^® So, an impeaching witness may 
be competent, although his residence is at some 
distance from that of the witness as to whose char¬ 
acter he testifies,^! especially where both reside in 
the same county,^^ or the impeaching witness does 
business in the town where the witness sought to 
be impeached resides ;^3 or is a bus ness associate 
or fellow employee rather than a neighbor.^^ 

§ 521. Basis of Testimony 

An impeaching witness should not testify from his 
own private opinion based on personal experiences and 
observations, but from general reputation or report. 

A witness who testifies as to the reputation of 
another for truth and veracity or to his general 
character must speak from general reputation or 
report,as revealed by derogatory expressions 
with respect thereto.46 He may not testify from 


acity to the community where they 
are actually domiciled to the exclu- 
Bion of the locality in which they 
continuously do business. 

Oa.—^Pethel v. State, 78 S.E.2d 428, 
89 Ga.App. 8. 

Mich.—Hubert v. Joslln, 280 N.W. 

780, 286 Mich. 337. 

70 C.J. p 905 note 45 [a]. 

Mlany business dealing's in oo mmun L- 

Mich.—^Hubert v. Joslin, supra. 

32. CaJ.—People v. Workman, 289 P. 
2d 614, 136 CJL2d 898. 

Sound rule 

Rule above stated is a sound one, 
since under the conditions of mod¬ 
em life. It often happens that most 
of a man’s wakingT hours are spent 
in the course of a business or em¬ 
ployment which may be at some dis¬ 
tance from his residence, or isolat¬ 
ed from it through circumstance and 
lack of common interest, and it also 
frequently happens that the oppor¬ 
tunities of knowing and judging a 
person’s character and reputation 
may he more easily and reliably 
formed in the former place t h a n in 
the latter. 

<5a.—^Pethel v. State, 78 S.B.2d 428, 
89 Ga.App. 8. 

33. Ala.—Prater v. State, 18 So. 288, 
107 Ala. 26. 

70 C.J. p 905 note 48. 

34. Mo.—Arnold V. Alton R. Co., 124 
S.W.2d 1092, 343 Mo. 1049. 

70 C.J. p 906 note 49. 

Testimonial dualifioations 

(1) Court will not determine by 
pr eliminar y inquiry testimonial 
<iaaliflcatlons of impeaching witness 


to state that he is acquainted with 
general reputation of party residing 
in same neighborhood because, in the 
usual order of things, those who re¬ 
side in the same neighborhood may 
be assumed to have testimonial qual¬ 
ifications covering the reputation of 
their neighbors. 

Mo.—^Arnold v. Alton R. Co., supra. 

(2) However, the testimonial qual¬ 
ification of an impeaching witness 
revolves around witness’ knowledge 
of party’s general reputation, and 
that is dependent on means and ex¬ 
tent of his information rather than 
on his place of residence. 

Mo.—Arnold v. Alton R. Co., supra. 

35. Ala.—^Martin’s Bx’x v. Martin, 25 
Ala. 201. 

70 C.J. p 905 note 60. 

36. Mo.—Ulrich v. Chicago, B. & Q. 
R. Co., 220 S.W. 682, 281 Mo. 697. 

N.T.—People v, Loris, 116 N.T.S. 236, 
131 App.Div. 127. 

37. W.Va.—State v. Henderson, 1 S, 
B. 225, 29 W.Va. 147. 

70 C,J. p 905 note 52. 

38. Mo.—State v. McLaughlin, 60 S. 
W. 316, 149 Mo. 19. 

N.T.—^People v. Loris, 115 N.Y.S. 236, 
131 App.Div. 127. 

39. Pla.—^Alford v. State, 36 So. 436, 
47 Fla. 1. 

70 C.J. p 905 note 64. 

40. Iowa.—^Main v. Ellsworth, 23 N. 
W.2d 429, 237 Iowa 970. 

Pa.—Chess v. Chess, 1 Penr. & W. 82, 
21 Am.D. 850. 

41. Mich.—^Hubert v. Joslin, 280 N. 
W. 780, 286 Mich. 337, 

70 C.J. p 905 note 56. 
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Five miles 

Iowa.—Main v. Ellsworth, 23 N.W.2d 
429, 237 Iowa 970. 

Six or seven miles 

N.a—State V. Bowen, 39 S.E.2d 740, 
226 N.C. 601. 

Fifteen miles 

Mich.—Hubert v. JosUn, 280 N.W. 
780, 285 Mich. 337. 

42. N.T.—People v. Loris, 115 H.T. 
S. 286, 131 App.Div. 127. 

43. N.T.—People v. Loris, supra. 

44. Va.—^Brotherhood of Railroad 
Trainmen v. Vickers, 93 S.E. 677, 
121 Va. 811. 

70 C.J. p 905 note 69. 

45. U.S.—^Moore v. TJ. S., C.C.A.Ga., 
123 F.2d 207. 

Cal.—^People v. Workman, 289 P.2d 
614, 136 C.A.2d 898—^People v. Root, 
246 P.2d 679, 112 C.A.2d 122. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

Tex.—Shipley v. State, 100 S.W.2d 
704, 131 Tex.Cr. 527. 

70 C.J. p 906 note 60. 

General speech of community 
A witness’ knowledge of reputa¬ 
tion must be limited to the general 
speech of the community on the sub¬ 
ject. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

46. Cal.—^People v. Workman, 289 P. 
2d 514, 136 CA.2d 898. 

Mich.—^People v. GrifiSn, 189 N.W. 6, 
219 Mich. 617. 

Where witness testifled that he 
Judged ‘‘a man from his works” and 
it was apparent that he had never 
heard any comments or remarks with 
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mere rumor^^ or hearsay statements as to what cer¬ 
tain persons have said to him;^^ nor may a witness 
testif3dng as to reputation quote what others had 
to say.^® Also, he may not testify on the basis of 
specific incidents^o or on the basis of testimony 
with respect to reputation given at a former trial 
and the impeaching witness should not testify from 
his own private or individual opinion,52 as based 
on personal experiences and observations,52 or 
knowledge gained by personal dealings with the wit¬ 
ness sought to be impeached,®^ or from his own 
knowledge of the acts and transactions from which 
the character or reputation of the witness has been 
derived,55 although it has been held competent for 
a witness to speak from both knowledge of general 
reputation and personal knowledge.®® The testi¬ 
mony of an impeaching witness is properly ex¬ 
cluded where shown to be based on matters which 
would not, in law, give him the right to testify as 
to such reputation,57 as where the testimony of the 
impeaching witness is obviously based on personal 
enmity® 8 or on personal knowledge,5® and not on 
general reputation. 

Reputation based on matters involved in case at 
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bar. The impeaching evidence should not be based 
on the matters involved in the case in which the 
witness has testified.®® 

§ 522. Number of Impeaching Witnesses 

Generally, the number of Impeaching witnesses per¬ 
mitted to testify Is a matter resting in the sound discre¬ 
tion of the trial court. 

The number of witnesses permitted to testify as 
to the general reputation of a witness to be im¬ 
peached is a matter resting largely in the soimd dis¬ 
cretion of the trial judge.®i While it has been held 
that a single witness is not suflScient or satisfactory 
for the purpose of impeachment,®^ it has also been 
held that a single witness may be introduced for 
that purpose, leaving the matter of credibility, along 
with the other testimony, to the jury,82 and, gen¬ 
erally speaking, the trial court may in its discretion 
limit the number of impeaching witnesses, as dis¬ 
cussed in Criminal Law § 1042 and Trial § 92. 

§ 523. Examination of Impeaching Wit¬ 
nesses 

Particular matters with respect to the examina- 


respect to the character of another 
for veracity, the ImpeachiniT witness 
was not competent to testify with re¬ 
spect to such character or reputa¬ 
tion, the court saying: “The absence 
of unfavorable utterances form a 
suiSLcient basis on which to predicate 
an opinion that a person has a good 
reputation. But, when it is assailed, 
it must appear that the witness has 
heard derogatory expressions in or¬ 
der to entitle him to express an opin¬ 
ion.’* 

Mich.—^People v. Griffin, supra. 

47. U.S.—Moore v. U, S., C.C.A,Ga., 
123 P.2d 207. 

70 C.J. p 906 note 62. 

48. U.S.—Moore v. U. S., supra. 
Bvldeiioe of reputatioxL is Itself, in 

a sense, hearsay, but it is hedged by 
definite limitations. 

JSr.J.— Ippolito V. Turp, 19 A.2d 782, 
126 N.J.Law 403. 

49. U.S.—Moore v. U. S., C.C.A.Ga., 
123 F.2d 207. 

60. Kan.—State v. Wiswell, 280 P. 
780, 128 Kan. 659. 

*Po test witness’ knowledge, he 
might be asked as to any reports 
that may have reached his ears of 
specific facts and particular instanc¬ 
es of conduct Inconsistent with char¬ 
acter attributed, but facts and con¬ 
duct themselves are not allowed to 
be proved. 

Tex.—Shipley v. State, 100 S.W.2d 
704, 131 Tex.Cr. 627. 

A witness’ knowledge of reputa¬ 
tion must not be based on particular 
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I acts as distinguished from what he 
has heard. 

Pa.—Commonwealth v. Visotsky, 195 
A. 148, 129 Pa.Super. 86. 

61. tr.S.—XT. S. V. White, 28 P.Cas. 

No.16,679, 6 Cranch C.C. 467. 

70 C,J. p 906 note 64. 

52. Neb.—Lee v. State, 28 N.W.2d 
316, 147 Neb. 883. 

70 O.J. p 906 note 65. 

Purpose of testimony touching 
credibility of prosecuting witness is 
not to elicit personal opinion of wit¬ 
ness testifying but to elicit his con¬ 
clusion as to reputation of persons 
sought to be Impeached in communi¬ 
ty in which he or she resides. 

Ohio.—State v. Johnson, App., 94 N. 
E.2d 791, appeal dismissed 94 N.E. 
2d 797, 164 Ohio St 236, and re¬ 
hearing denied, App., 96 NJE.2d 604. 

Test in determining whether an 
impeaching witness should be per¬ 
mitted to testify concerning the rep¬ 
utation of another witness for truth 
is whether the reputation is the wit¬ 
ness’ general reputation for truth in 
the neighborhood or community 
where he resides and not Impeaching 
witness* own opinion. 

Neb.—Lee v. State, 23 N.W.2d 316. 
147 Neb. 338. 

63. Ala.—Stone v. State, 93 So. 706, 
208 Ala. 50. 

Blakely v. State, 6 So.2d 603, 80 
Ala.App. 397. 

Neb.—Lee v. State, 28 N.W.2d 816, 
147 Neb. 383. 


64. N.J.—State v. Polhamus, 47 A. 

470, 66 N.J.Law 887. 

70 C.J. p 906 note 67. 

56. Iowa.—State v. Blackburn, 110 
N.W. 275. 

70 C.J. p 906, note 68. 

66. Ala.—^McAlpine v. State, 28 So. 

130, 117 Ala. 93. 

70 C.J. p 906 note 69. 

57. Tex.—Griffin v. State, 266 S.W. 
173, 95 Tex.Cr. 688. 

6a Ariz.—Sheek v. State, 172 P. 662, 
19 Ariz. 509. 

70 C.J. p 906 note 71. 

69. AJa.—^Blakely v. State, 6 So.2d 
603, 30 AUuApp. 397. 

70 C.J. p 906 note 72. 

Adxnlsslon held, error 
Admission of evidence based on 
personal knowledge of witness that 
accused’s reputation for truth was 
bad was error. 

Ala.—^Blakely v. State, supra. 

60. N.C.—State v. Mills, 114 S.E. 
314, 184 N.C. 694. 

70 C.J. p 907 note 78. 

Competency of testimony respecting 
reputation as existing after trans¬ 
action involved see supra 5 500. 

61. Va.—^Bradley v. Commonwealth, 
36 SJE:.2d 828, 196 Va. 1126. 

62. Tex.—^Rider v. State, 9 S.W. 688, 
26 Tex.App. 834. 

Number of witnesses as affecting 
sufficiency of evidence see Infra 8 
582. 

63. Tex.—Bradshaw v. State, 70 S, 
W. 215, 44 Tex.Cr. 222. 
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tion of impeachii^ witnesses is considered infra §§ 
524-526. 

Examine Pocket Parts for later cases. 

I 524. -Direct Examination 

a. In general ^ 

Inquiry as to whetlier witness would 

be believed under oath 
c. As to means and extent of knowledge 


a. In General 


In the direct examination of an Impeaching witness 
the usual practice Is to ask him whether he knows the 
general reputation of the witness sought to ' 

and, If he answers "yes,” he may then be asked to state 
what that reputation is. 


The usual practice is to interrogate the impeach- 
ing witness as to whether he knows the general char¬ 
acter or reputation of the witness to be impeached, 
the question being properly limited as to time and 
place,66 and in response to such question the wit¬ 
ness ’ ordinarily should answer merely “yes” or 
"no,”67 although it has been held permissible for 
him to qualify his answer by stating that he knows 
the reputation only in certain localities or with re¬ 
spect to certain qualities.®* If he answers "no,” 


the witness should be stood aside without further 
examination,** as it must appear that the witness 
knows the reputation of the other before he may 
be questioned concerning it,^® and a witness who 
has declined to state that he knows another’s gen¬ 
eral reputation for truth and veracity may not state 
whether he has ever heard such reputation dis¬ 
cussed or questioned.71 If the witness answers 
“yes,” that he does know, it is proper to ask him 
to state what the reputation is.'^* 

While the word “general” should ordinarily be 
included in a question as to character,’® omission of 
such word from the questions put to impeaching wit¬ 
nesses does not render their testimony incompet^t 
where their answers show that they understood the 
question in a general sense and the answers thm- 
selves are sufficiently general,’* and in pursing 
this line of interrogation it is not necessary mat 
any particular form of questions be used, provided 
the proper information is called for and elicited, 
the precise form of question resting largely in the 
discretion of the trial court.’® After the witness 
has qualified himself by stating that he knows the 
general reputation in question, he may, in response 
to an inquiry as to what it is, either answer cate¬ 
gorically that it is good or bad,” or may, volun- 


( 5 a.—Cameron v. State, 18 SJE. 
2d 16, 66 Ga.App, 414. 

—State v, Palmersten, 299 N. 
W. 669, 210 Minn. 476. 

N.j.__Ippolito V. Turp, 19 A.2d 782, 
126 N.J.Law 403. ^ 

N.C._State V. Smoak, 196 S.B. 72, 

*213 N.C. 79. « 

Va._^Bradley v. Commonwealtn, 86 B. 

E.2d 828, 196 Va, 1126. 

70 C.J. p 907 note 77. 

Bepntation as law-abidJng dtisea 
In larceny prosecution, where ac¬ 
cused had testified so that impeach¬ 
ment testimony as to veracity would 
have been admissible and attorney 
for state called witness for express 
purpose of proving repuUtion but 
Question asked related to accused's 
reputation as a law-abiding citizen, 
which question jury was properly in¬ 
structed to disregard and witness 
was not allowed to answer, court did 
not err in permitting the question 
to be asked. « 

Mo.—State v. Willard. 142 S.W.2d 
1046, 846 Mo. 773. 

65. Ind.—^Rawles v. State, 66 Ind. 
488. 

70 C.J. P 907 note 78. 


66. Ind.—^Rawles v. State, supra. 
N.J.—^Ippolito v. Turp, 19 A.2d 782, 

126 N.J.L&W 408. 

67. N.C.—State v. Hicks, 167 S.E. 
851, 200 N.C. 689. 

68. N.C.—^Edwards v. Price, 78 SJE3. 
146, 162 N.C. 243. 


69. N.C.—State v. Smoak, 196 S.E. 
72, 213 N.C. 79. 

70 C.J. p 907 note 81. 

Other questions 

Where witness In reply to ques¬ 
tion, stated that he did not know 
any^ing about prosecutrix’ reputa¬ 
tion for chastity, refusal to permit 
accused by other questions to secure 
information which witness said he 
knew nothing about was not error. 
Arlz.—State v. Guerrero, 120 P.2d 
798, 58 Arlz. 421. 

70. Minn.—Simon v. Carroll, Minn., 
62 N,W,2d 822, 241 Minn. 211. 

70 C.J. p 907 note 82. 

71 . Tex.—^Harper v. State, 170 S.W. 
721, 75 Tex.Cr. 124. 

70 C.J. p 907 note 83. | 

72. Ala.—^Richardson v. State, 186 
So. 674, 28 Ala.App. 432, reversed 
on other grounds 186 So. 680, 237 
Ala. 11. 

Ga.—Cameron v. State, 18 S.E.2d 16, 
66 Ga.App. 414. 

Minn.—State v. Palmersten, 299 N.W. 

669, 210 Minn. 476. 

N.J.—^Ippolito V. Turp, 19 A.2d 782, 
126 N.J.L.aw 403. 

Va.—^Bradley v. Commonwealth, 86 
S.E.2d 828, 196 Va. 1126. 

70 C.J. p 907 note 84. 

73. Idaho.—State v. Branch, 164 P. 
2d 182, 66 Idaho 528. 

N.J.—^Ippollto V. Turp, 19 A.2d 782, 
126 N.J.Ltaw 403. 

70 C.J. P 908 note 86. 
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Question, held improper 

(1) Questions asked witness as to 
whether he knew reputation of de¬ 
fendant in criminal prosecution for 
truth, honesty, and integrity in com¬ 
munity in which he resided in an at¬ 
tempt to impeach defendant who 
testified in his own behalf, instead of 
inquiring as to defendant’s “general” 
reputation, if otherwise permissible, 
was improper as failing to conform 
to statutory requirements. 

Idaho.—State v. Branch, 164 P.2d 182, 
66 Idaho 528. 

(2) An inquiry of police officer as 
to whether he knew reputation of ac¬ 
cused for truth and veracity should 
have been as to whether officer knew 
general reputation of accused for 
truth and veracity in the neighbor¬ 
hood where he resided but general 
objection interposed was insufficient 
basis for complaint on appeal that 
inquiry did not embrace general rep¬ 
utation. 

Ill.—^People V. Billings, 24 N.B.2d 339, 
372 Ill. 433. 

74 . Ill.—People v. Billings, supra. 

70 C.J. p 908 note 86. 

75 . vt.—Shores v. Simanton, 119 A. 
879, 96 Vt. 376. 

70 C.J. p 908 note 87. 

76. U.S.—Swafford v. U. S., C.C.A. 
Okl., 25 P.2d 581. 

70 C.J. p 908 note 88. 

77. N.C.—State v. Hicks, 167 S.E. 
851, 200 N.C. 539. 
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tarily and without suggestion from counsel, ampli¬ 
fy or qualify his answer by stating the specific re¬ 
spects in which the reputation is good or bad.^S A 
question, as to the '‘rumor and belief” of people 
about a witness, whose impeachment is attempted, 
will not be allowed in that form.79 A question: 
“Are you acquainted with his general reputation 
for truth and veracity out there? I mean general 
reputation, what the people generally say about 
him?” was not objectionable as calling for the 
opinion of the public about the impeached witness 
in any and all matters, and not merely as to truth 
and veracity.80 

In jurisdictions where an attack on the credibility 
of a witness is not confined to his reputation for 
veracity, but may extend to his general moral 
character, as discussed supra § 498, it has been 
held improper examination to ask merely if the 
witness knows the “general reputation” or the 
“general reputation for morality”*^ of another as an 
attempted qualification of the witness to testify to 
the reputation in specific respects. Where an im¬ 
peaching witness may be examined as to the gen¬ 
eral moral character of the witness impeached, 
and also as to his character for truth when on 
oath and when not on oath, it is not necessary to 
put such questions in any particular order.^^ 

A question as to witness' general reputation for 
sobriety and otherwise should omit the words “and 
otherwise,” and be confined either to witness' reputa¬ 
tion for sobriety or other bad traits, or general 
moral character.®^ A question put to a witness 
whether there were not some hard reports concem- 

78. N.C.—state v. Smoak, 196 S.E. 

72, 213 N.C. 79, 

70 C.J. p 908 note 90. 

79. Ark.—Pleasant v. State, 15 Ark. 

624. 

80. Tex.— McMilllon v. Cook, Civ. 

App., 118 S.W. 775. 

81. Mo.—State v. Tyler, 286 S.W. 

408, 220 Mo.App. 317. 

82. Mo.—State v. Archie, 256 S.W. 

803, 301 Mo. 392. 

70 C.J. p 908 note 96. 

83. N.C.—State v. Dove, 32 N.C. 469. 

84. Mo.—^Winn v. Modem Woodmen 
of America, 119 S.W. 636, 138 Mo. 

App. 701, motion denied 123 S.W. 

59, 146 MoA.pp. 69. 

85. N.C.—Blackwell's Durham To¬ 
bacco Co. V. McBlwee, 5 S.B. 907, 

100 N.C. 150. 

86. Ga.—Cameron v. State, 18 S.B.2d 
16, 66 Ga.App. 414. 

87. Ala.—Jones v. State, 16 So. 135, 

104 Ala. 30. 


ing the character of another witness in his neigh¬ 
borhood, even though improper, was not prejudicial 
where the answer was “I have heard of none.”^® 

Under a statutory provision that, when a witness 
is sought to be impeached by evidence concerning 
his general bad character, the impeaching witness 
should be asked certain specified questions, questions 
not specified therein are impliedly excluded.®® 

Change in character. Where there has been no 
evidence of the previous character of a witness, a 
question whether there has been any change or 
improvement in his character or reputation is im- 
proper.®^ 

Confining to credit of witness. The examination 
must be confined to the credit of the witness sought 
to be impeached.®® 

Objections. An objection as to the extent to 
which the examination of an impeaching witness 
should be carried should be raised during his ex¬ 
amination, and cannot be raised for the first time 
either in argument or request for instructions.®® 

b. Inquiry as to whether Witness Would Be Be¬ 
lieved under Oath 

According to some, but not all, of the authorities, an 
hnpeachfng witness properly qualified may be asked If he 
would believe the witness sought to be Impeached under 
oath. 

After an impeaching witness is properly quali¬ 
fied, the authorities are in conflict as to whether 
he may be asked if he would believe another under 
oath,®® the majority holding such question proper,®^ 

where he lives, he may then properly 
be asked whether that ireneral repu¬ 
tation is such as to entitle the wit¬ 
ness to credit on oath or words of 
similar Import; in other words the 
impeachingr witness must speak from 
general reputation or report, and not 
from his own private opinion. 

Tex.—^Boon v. Weathered's Adm'r, 23 
Tex. 676. 

Davis V. State, 115 S.W.2d 968, 
134 Tex.Cr. 431—^Howell v. State, 
109 S.W.2d 1064, 133 Tex.Cr. 234— 
Latham v. State, 33 S.W.2d 441, 117 
Tex.C5r. 226—Griffin v. State, 256 
S.W. 173, 95 Tex,Cr. 688—Chandler 
V. State, 131 S.W. 698, 60 Tex.Cr, 
329—^Edgar v. State, 129 S.W. 141, 
69 TexCr. 491. 

Holbert v. State, 9 Tex App. 219, 
35 Am.R. 738; Marshall v. State, 6 
TexApp. 273. 

(2) Where an impeaching witness 
has testified that the general reputa¬ 
tion of another witness for veracity 
in the vicinity in which he lives is 
bad, it is competent to ask Impeach¬ 
ing witness whether from that gen- 


8a Ala.—Evans v. Boling, 6 Ala. 
650. 

70 C.J. p 908 note 1. 

89. Tex—Holbert v. State, 9 Tex 
App. 219, 35 Am.R. 738. 

90 . U.S.—Colbeck v. U. S., C.C.A.ni., | 
10 F.2d 401, certiorari denied Hack- 
ethal V. U. S„ 46 S.Ct. 471, 270 D.S. 
663, 70 L,Ed. 788. 

70 C.J. p 909 note 3. 

91. Ala.—Pitts V. State, 74 So.2d 
232, 261 Ala. 314. 

Ga.—^Haynes v. Phillips, 21 S.E.2d 
261, 67 Ga.App. 674—Cameron v. 
State, 18 S.B.2d 16, 66 Ga.App. 414. 
Ill.—^Burke v. Zwick, 20 N.B.2d 912, 
299 llLApp. 568. 

Minn.—Simon v, Carroll, 63 N.W.2d 
822, 241 Minn. 211—State v. Palm- 
ersten, 299 N.W. 669, 210 Minn. 
476. 

70 C.J. p 909 note 4. 

Speaking from general repatatloa 
(1) If the impeaching witness 
states that he is acquainted with the 
general reputation of the former 
witness for truth in the community 
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and a minority holding it improper.92 A qu^ion 
whether the general reputation of 
soueht to be impeached is such as to entitle him 
to credit on oath is held by some of the authorities 
not to be objectionable,93 and it has been held that 
Zly be asked merely if from his reputation the 
other is worthy of belief.9* 

The impeaching witness must in any event show 
himself properly qualihed before he “ay state 
whether he would believe the other under oath, 
as by first testifying that he 

of the witness sought to be impeachedS® and that 
such reputation is bad;97 nor is Ae question per¬ 
missible if phrased in an improper form,98 as whe« 
based on personal knowledge instead of on general 
reputation.^® 

Where the first question is not strictly confined to 
reputation for truth and veracity, but also ‘ucludes 
an inquiry as to honesty and veracity, it has been 

held too broad to permit a . 

whether the impeaching witness would believe a 
other under oath,i nor may such inquiry be 
where there has been a failure to comply with stat 
utory requirements as to questions on exammation 
for purposes of impeachment.3 

Under the view that a witness may properly be 
asked if he would believe another under oath, it 
has been held that the witness may state either 
generally that he would not believe the other under 
Lth,3 or may qualify his reply,® as by saying Aat 
he would not believe the other in a case or matter 
where such other's interests were involved. 


c. As to Means and Extent of Knowledge 

rM9ri» of an Impeaching witness on 
dlrert'’e,!^lnrti<»> “ "’*«"* knowledge. 

It has been held that on the direct examnation 
of the impeaching witness inquiry should be mad 
as to his means of knowledge,® and that it is per¬ 
missible to ask the impeaching witness 
if he has discussed the reputation with others m 
the community,’ although in other ^ 

practice is not to inquire as to means of know g 
on the direct examination,8 but to postpone such 
inquiry to cross-examination, as discussed infra § 

525. 


§ 525. 


_ Cross-Examination 

a. In general 

b. As to means and extent of knowledge, 

grounds of opinion, and particular 

facts 

c. As to bias or character of impeaching 

witness and his comprehension of 
terms used 


a. In General 

An impeaching witness Is J*®* tl 

tion as other witnesses and the extent thereof rests 
largely In the discretion of the trial courts 

An impeaching witness is amenable to cross-ex¬ 
amination in a similar manner and to the s^e «- 
tent as other witnesses.® The extent to which the 
cross-examination of the impeaching witness may 
be carried rests largely in the ditoretion of the trial 
court 19 Thus, an impeaching witness may he cross- 
examined as to the kind of people among whom the 
alleged had reputation prevailed.ll The cross-ex- 


eral reputation he would ^7® 
^w. 1 . witness full credit on his oath 
In a court of justice. 

Kan.— state v. Wheaton, 89 P.2d 871. 
149 Kan. 802. 

92. Mass.-— Eastman v. Boston El. 

B. Co., 86 N.B. 793, 200 Mass. 412. 
70 C.J. P 909 note 5. 


33 , Ky._^Poure v. Commonwealth, 

265 S.W. 443, 206 Ky. 62. 

70 C.J, p 910 note 11. 

L Colo.— Benesch v. Waggner, 21 
P. 706, 12 Colo. 634, 13 Am.S.R. 254. 
70 C.J, P 910 note 12. 

XJ.S.—Colbeck v. U. S., C.C.A.MO., 




8. Mo.—State v. Shearon, 183 S.W. 
293. 

70 C.J. p 911 note 21. 

9, Tex.— Holbert v. State, 9 Tex. 
App. 219, 36 Am.R. 738. 

Cross-examination of: 

Character witnesses generally see 
supra § 387. 

nwicrinAi witness for purposes of 


93. Tex.— Latham v. State, 33 S.W. 
2d 441. 117 Tex.Cr. 226. 

70 C.J. P 909 note 6. 

94 . Tex.—Bluitt v. State, 12 Tex, 
App. 89, 41 'Am.R. 666. 

95. idaHo.—State v. Bouchard, 149 
P. 464, 27 Idaho 600. 

70 C. J. P 910 note 8. I 

96 . UtaJh.—State v. Marks, 61 
1089, 16 Utah 204. 

70 C.J. P 910 note 9. 

97 . N.X—State v. Polhamus, 47 A. 
’ 470 . 66 N.J.Law 387. 

70 C.J. P 910 note 10. 


а. Ga.—Gordon v. Gilmer, 80 S.B. 
1007, 141 Ga.. 347. 

3 . Ala.— Smith v. State, 62 So. 575, 
8 Ala.App. 187. 

4. Ala.— Smith v. State, supra. 

I 70 aJ. P 910 note 17. 

б. Ala.— Smith v. State, supra. 

6. Md.—Sloan v, Edwards, 61 Md. 
89. 

70 C.J. P 911 note 19. 

7 , Cal.—Cameron v. Evans Securi¬ 
ties Corporation, 6 P.2d 272, 119 C. 
A, 164. 


514. 617. 

Sustaining witnesses see infra § 
535. 

10. Ala.—Skumro v. State, 170 So. 
776, 234 Ala. 4. 

Lane v. City of Tuscaloosa, 72 
So. 676, 15 Ala.App. 28. 

—^Bradley v. Commonwealth, 86 
S.B.2d 828, 196 Va. 1126. 

70 ax P 911 note 26. 

Abuse of discretion not shown 
Mo.—Arnold v. Alton R. Co., 164 S. 
W.2d 58, 848 Mo. 616. 

11 . Mo.—State v. Wade, 270 S.W. 
298, 807 Mo. 291. 

70 C.X P 911 Jiote 26. 
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amination of the impeaching witness should not, 
however, be extended to matters not related to the 
issues and not bearing on the credibility of the wit¬ 
ness sought to be impeached it is improper cross- 
examination to ask the impeaching witness if the 
witness sought to be impeached could tell the 
truth,or is worthy of belief in the case at bar.^^ 

A witness who has testified that the reputation of 
another for truth and veracity is bad cannot be 
asked on cross-examination if he would believe such 
person if the latter had been in a position to see 
what he testified to seeing^S or if he had no interest 
in the result,and, where the witness has been 
asked what he has heard derogatory to the witness 
sought to be impeached, he cannot be asked fur¬ 
ther as to the truth of such charges.!*^ Where one 
party calls witnesses to impeach the character of a 
witness for the other party, and the latter, on 
cross-examination of the impeaching witnesses, elic¬ 
its particular facts tending to discredit his own 
witness, such facts may be considered by the jury 
as bearing on his credibility.i^ Where cross-exami¬ 
nation of an impeaching witness brings out fur¬ 
ther details in disparagement of the witness.sought 
to be impeached, it cannot be charged as error.i® 

Where a witness has been impeached by testimony 
that his general moral reputation is bad, the side 
introducing such discredited witness is entitled to 
cross-examine the impeaching witness with respect 
to such reputation,20 as by inquiring what the im¬ 
peaching witness means or understands by "moral- 
and an impeaching witness who has testified 
that the general character of the impeached witness 
is bad may be asked as to his character in point of 
veracity,22 although it is improper to cross-examine 
as to another’s possession of particular traits of 


character instesti of as to his reputation in respect 
of such traits.22 

Where a question on direct examination as to 
whether the witness would believe the witness 
sought to be impeached tuider oath is not allowed, 
as discussed supra § 524 b, such a question is also 
improper on cross-examination.24 Where the im¬ 
peaching witness has testified that from the general 
reputation of the impeached witness he would not 
believe him under oath, he may be asked what 
his testimony would be, laying aside the impressions 
which he received at a previous trial referred to.25 

Reputation of other witnesses, A witness called 
by the state to impeach the character of defendant’s 
witness may testify on cross-examination as to the 
character and reputation of other witnesses for 
the state.2S 

An irrelevant reply should be rejected.27 

b. As to Means and Extent of Knowledge, 
G-rounds of Opinion, and Particular Facta 

An impeaching witness may be cross-examined as to 
the grounds of his opinion, the means and extent of his 
knowledge, and as to particular facts. 

An impeaching witness may be cross-examined 
as to his means of knowledge, the extent of his 
knowledge, and the grounds of his opinion,28 a 
liberal cross-examination as to means of knowledge 
being permitted.28 On cross-examination of an im¬ 
peaching witness it is ordinarily held proper to 
bring out particular facts or transactions affecting 
the reputation of the witness under attack,20 or to 
permit the impeaching witness to testify as to state¬ 
ments of single individuals,2i such line of cross- 
examination being permissible to test the accuracy®^ 
or knowledge®® of the impeaching witness, or to 
1 contradict him,24 or to attack his estimate of diar- 


12 . Tex.—^McMllllon v. Cook, Civ. i 

App., 118 S.W. 776. I 

70 C.J. p 911 note 27. 

13. Ala.—^Lontf v. State, 121 So. 463, 
28 Ala.App. 107. 

70 C.J. p 911 note 28. 

14. Fla.—^Maloy v. State, 41 So. 791, 
62 Fla. 101. 

70 C.J. p 911 note 29. 

15. Miss.—^Benson v. State, 81 So. 
200, 79 Miss. 588. 

16. Miss.—^Benson v. State, supra. 

17. N.T.—Mather v. Freelove, 8 N. 
T.St 424. 

18. Or.—Steeples v. Newton, 7 Or. 
110, 88 Ara.R. 706. 

18. Mo.—Williams v. American Ex- 
chan^re Bank, 280 S.W. 720, 222 Mo. 
App. 483. 


20. Iowa.—State v. Smalley, 233 N. 
W. 65, 211 Iowa 109. 

21. Iowa,—State v. Smalley, supra. 
70 C.J. p 912 note 37. 

22. Iowa.—State v. Marish, 200 N. 
W. 6, 198 Iowa 602. 

70 C.J. p 912 note 38. 

23. Iowa.—State v. Smalley, 233 N. 
W. 56, 211 Iowa 109. 

70 C.J. p 912 note 89. 

24. Vt.—Willard v. Goodenough, 80 
Vt. 393. 

70 C.J. p 913 note 66. 

26. N.H.—Titus V. Ash, 24 N.H. 
819. 

26. Ky.—Jackson v. Commonwealth, 
84 S.W. 901, 17 K:y.Ii. 1350. 

27. Tex.—Kellogg v, McCabe, 47 S. 
W. 620, 92 Tex. 199. 

70 C.J. P 912 note 41. 
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28. Ky.—Maxey v. Commonwealth, 
74 S.W.2d 836, 255 Ky. 330. 

Va.—^Bradley v. Commonwealth, 86 
S.B.2d 828, 196 Va. 1126. 

70 C.J. p 912 note 42. 

29. Mo.—State v. Miller, 71 Mo. 89. 

30. S.C.—Sweet v. Gilmore, 80 S.B. 
395, 52 S.C. 530. 

70 C.J. p 912 note 44. 

31. Ga.—George v. McCurdy, 157 S. 
E. 219, 42 GaApp. 614. 

70 C.J. P 912 note 45. 

32. N.C.—State v. Killian, 92 S.B. 
499, 178 N.C. 792. 

33. Ga.—George v. McCurdy, 157 S. 
B. 219, 42 GaApp. 614—Moulder ▼. 
State, 71 S.E. 682, 9 GaA.pp. 438. 

34. N.C.—State v, Killian, 92 S.BL 
499, 178 N.C. 792. 
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acter,35 or to bring out all the facts respecting an 
inquiry begun on direct examination.^® 

It has been held, however, that specific facts may 
be brought out on cross-examination only for the 
purpose of testing the credibility and knowledge of 
the impeaching witness,®"^ and not for the purpose of 
proving a general good reputation in rebuttal,® an 
that even on cross-examination it is not permissible 
to show distinct acts of a collateral nature,®® or to 
ask the impeaching witness if he has personal 
knowledge of any particular acts of bad conduct by 
the witness under attack,^® or to show a general 
reputation for having committed such specific acts 
as distinguished from a general reputation for par¬ 
ticular vices or virtues.^^ The refusal to permit an 
impeaching witness to be cross-examined is proper 
where the questions call for an opinion of the wit¬ 
ness based on his personal acquaintanceship ac¬ 
quired by association and contact with the witness 
whose reputation is attacked.^® 

It has been held proper on cross-examination to 
question the impeaching witness as to his knowl¬ 
edge of the arrest of the witness under attack^® or 
of the false character of criminal charges against 
an impeached witness,^^ identity of persons whose 
opinions the witness has said he knows,45 or the 
names of some of “any amount” of people the vdt- 
ness has testified he heard disparage the reputation 
in question,46 or concerning particulars as to what 
he has heard derogatory to the character of the 
witness sought to be impeached,47 and where a 
party, impeached as a witness, elicits such matters 
on cross-examination of the impeaching witness, he 
cannot have such answers excluded from the jury.4® 

Cross-examination before admission of impeach¬ 
ing testimony. It has been held proper to permit 
cross-examination as to means and extent of knowl- 


edge before the witness is permitted to give the 
impeaching testimony,*® although other authonty 
is to the contrary.®® 


c. As to Bias or Character of Impeaching Wit¬ 
ness and His Comprehension of Terms 
Used 


An Impeaching 
his bias or animus 


witness may be cross-examined as to 
with respect to his own reputation. 


An impeaching witness may himself be impeached, 
as discussed infra § 536, as by cross-examination 
with respect to his bias or animus against the 
original impeached witness,®^ or with respect to his 
own character or reputation.®® Cross-examination 
of an impeaching witness to show that he is himself 
disreputable may be restricted, however, in the dis¬ 
cretion of the trial judge,5® and there is authonty 
broadly denying the right to cross-examine an im¬ 
peaching witness with respect to his own charac- 
ter.®4 It has been held that an impeaching witness 
cannot be asked on cross-examination if he had not 
himself been impeached.®® 


Comprehension of terms. It is permissible to 
bring out on cross-examination of an impeaching 
witness that he does not understand the meaning of 
‘"character.”®® 


§ 526. --- Redirect Examination 

Where particular facts or transactions have been 
brought out on cross-examination of impeaching wit¬ 
ness, it is ordinarily deemed competent to pursue such in¬ 
quiry on redirect examination. 

Where an impeaching witness has answered on 
cross-examination in such a way as to leave the 
impression that the bad reputation of the person 
impeached is confined in part, if not entirely, to a 
certain trait, he may be asked on redirect examina¬ 
tion if the reputation testified to by him relates 


89. N.C.—state v. Killian, supra. 

86. Mo.—State v. Kimmell, 187 S.W. 

329, 156 Mo.App. 461. 

70 C.J. p 913 note 50. 

37. Tex.—^Yeatts v. St. Louis South¬ 
western Ry. Co. of Texas, Civ. 
App., 184 S.W. 636, error dismiss¬ 
ed, Com.App., 244 S.W. 603. 

38 . Or.—State v. Osborne, 103 P. 62, 
64 Or. 289, 20 Ann.Cas. 627. 

70 C.J. p 913 note 62. 

39. N.C.—^Edwards v. Price, 78 S.E. 
145, 162 N.C. 243. 

40 . Ky.—Fox v. Commonwealth, 1 S. 
W. 396, 8 Ky.L. 256. 

41. N.C.—Edwards v. Price, 78 S.B. 
145, 162 N.C. 243. 

42 . Ala.—Adams v. State, 31 So.2d 
99, 38 Ala.App. 136, certiorari de¬ 
nied 81 So.2d 106, 249 Ala. 294. 


43. Mo.—State v. Wade, 270 S.W. 
298, 307 Mo. 291. 

70 C.J. p 913 note 56. 

44. Ala.—^King v. State, 129 So. 316, 
23 Ala.App. 572. 

70 C.J. p 913 note 67. 

45. N.C.—-State v. Perkins, 66 N.C. 
126. 

70 C.J. p 913 note 68. 

46. Ill.—^Dowle V. Black, 90 Ill.App. 
167. 

70 C.J. p 913 note 59. 

47. Minn,—^Harms v. Proehl, 116 N. 
W. 687, 104 Minn. 303. 

70 C.J. p 913 note 60. 

48. Ky.—^Barnes v. Commonwealth, 
70 S.W. 827, 24 Ky.L. 1143. 

70 C.J. P 913 note 61. 

49. Tex.— McMillion v. Cook, Civ. 
App., 118 S.W. 775. 
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60. Fla.—^Nelson v. State, 13 So. 
361, 32 Fla. 244. 

61. Tex.—^Matthews v. State, 189 S. 
W. 491, 80 TexCr. 177. 

70 C.J. p 914 note 68. 

52. Mo.—State v. Wade, 270 S.W. 

298, 307 Mo. 291. 

70 C. J. p 914 note 69. 

63. Mich.—^Hollywood v. Reed, 23 N. 

I W. 792, 67 Mich. 234. 

70 C.J. p 914 note 70. 

54 . Utah.—State v. Scott, 188 P. 860, 
56 Utah 553. 

70 C.J. p 914 note 71. 

56 . Ky.—^Hellard v. Commonwealth, 
84 S.W. 329, 119 Ky. 445, 27 Ky.L. 
116. 

56. Ala.—^Bullard v. Lambert, 40 
Ala. 204. 

70 C.J. P 914 note 73. 
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wholly or in part to such trait.57 It has been held 
that an impeaching witness cannot be asked on 
redirect examination as to particular acts of im¬ 
morality or misconduct on the part of witness sought 
to be impeached,58 or as to specific charges against 
him,59 although where particular facts or transac¬ 
tions have been brought out on cross-examination, 
it is ordinarily deemed competent to pursue such 
inquiry on redirect,5® except where involving col¬ 
lateral issues.51 

§ 527. Admissibility of Evidence 

a. In general 

b. Testimony and impeachment of wit¬ 

ness in former case or trial 

a. In General 

To impeach a witnessi evidence irrelevant to the 
principal Issues of the case must be such as will clearly 
affect the moral character of the witness, and evidence 
offered to impeach a witness through an attack on his 
reputation should be excluded where It has no direct 
tendency to prove his bad reputation. 


Trial courts have a wide discretion in admission 
of testimony, in determining whether proof of moral 
delinquency is or is not too remote.®^ The fact 
that a person’s general reputation for morality or 
veracity is bad may be shown only by positive testi¬ 
mony that his neighbors and associates have so 
spoken of him until such has become a part of his 
general reputation.®^ To impeach a witness, evi¬ 
dence irrelevant to the principal issues of the case 
must be such as will clearly affect the moral char¬ 
acter or credibility of the witness.®^ 

Evidence offered to impeach a witness through 
an attack on his character and reputation should be 
excluded where it has no direct tendency to prove 
his bad character and reputation,®® as in the case 
of evidence as to collateral matters,®® such as the 
bad character of the neighborhood in which the writ- 
ness resided,®^ or the bad reputation of his rela¬ 
tives,®® or drug addiction of the witness;®® and 
evidence tendered directly on the issue of reputa¬ 
tion will be excluded where it is mere hearsay,^® as 


57. Mass.—^Pierce v. Newton, 13 
Gray 528. 

53. Ky.—^Fox V. Commonwealth, 1 S. 

W. 896, 8 Ky.Ii. 255. 

70 C.J. P 914 note 75. 

59 . Ind.—Griffin v. State, 89 N.B. 

440, 140 Ind. 163. 

70 C.J. p 914 note 76. 

0 Q, Tex.—Yeatts v. St. Louis South¬ 
western Ry. Co. of Texas, Clv.App., 
184 S.W. 636, error dismissed. Com. 
App., 244 S.W. 503. 

70 C.J. p 914 note 78. 

61. Or.—State v. MacLaren, 237 P. 
969, 115 Or. 505. 

70 C.J. p 916 note 79. 

62. Ark.—^Dixon v. State, 75 S.W.2d 
242, 189 Ark. 812. 

63. Ky.—Citizens Bank of Morehead 
V. Hunt, 164 S.W.2d 730, 287 Ky. 
646. 

64. N.Y.—Tryon v. Willbank, 255 N. 
T.S. 27, 234 App.Div. 336. 

Evidenoe held admisslhle 
( 1 ) In general. 

U.s. —U. S. V. Singer,. C.A.N.Y., 241 
P.2d 717. 

Ala.—Smith v. State, App., 80 So.2d 
302, affirmed 80 So.2d 307, 262 Ala. 
684. 

Colo.—^Rosier v. People, 247 P.2d 448, 
126 Colo. 82. 

Pla.—^Finoh v. State, 166 So. 489, 116 
Fla. 437. 

Minn.—State v. Axilrod, 79 N.W.2d 
677, 248 Minn. 204—State v. Han¬ 
kins, 268 N.W. 678, 193 Minn. 376. 
Mo.—Kiel V. Ott, 161 S.W. 182, 168 
Mo.App. 40. 

N.T.—^In re Herbster's Estate, 121 N. 
Y.S.2d 360 . 

I^.C.—Nance v. Fike* 98 S.E.2d 443, 
244 N.C. 868 . 


W.Va.—Moore v. Skyline Cab, 69 S. 
B.2d 437, 134 W.Va. 121. 

(2) Evidence concerning relations 
between male and female witnesses 
for state was admissible in murder 
prosecution solely for purpose of af¬ 
fecting their credibility. 

Ky.—^Thacker v. Commonwealth, 91 
S,W.2d 998, 263 Ky. 97. 

(3) Since admissions by a witness 
that he has actually stolen and that 
the act was committed at a time rea¬ 
sonably current would be Just as 
damaging to a person’s character as 
proof of conviction such admissions 
are admissible as going to credibU- 
ity. 

Ark,—^Dooley v. Sterling Stores, 218 
S.W.2d 696, 214 Ark. 895. I 

Tw could rebut false 

answers of accused to questions with 
respect to his conviction of specific 
offense of a character which affected 
his credibility. 

Pa.—Commonwealth v. Wiswesser, 
188 A,2d 604, 124 Pa.Super. 261. 

65. Ala.—Willingham v. State, 74 
So.2d 241, 261 Ala. 454. 

Cal.—^People v. McCarthy, 200 P.2d 
69, 88 C.A.2d 883. 

Colo.—^Dockerty v. People, 44 P.2d 
1013, 96 Colo. 338. 

Ga.—Brown v. State, 39 S.E.2d 693, 
201 Ga. 313—^Metropolitan Life Ins. 
Co. V. Saul, 5 S.B.2d 214, 189 Ga. 1. 

Haynes v. Phillips, 21 S.B.2d 261, 
67 Ga,App. 674. 

Halligan v. Lone Tree Farm¬ 
ers Exchange, 300 N.W. 661, 230 
Iowa 1277. 

Mo.—State v. Hungate, 98 S.W.2d 
537. 

Cox V. Higdon, App., 67 S.W.2d 
647. 


N.Y.—McQuage v. City of New York, 
136 N.Y.S.2d 111, 285 App.Div. 249. 
N.C.—State v. Shinn, 182 S.B. 721, 209 
N.C. 22. 

Tex.—^Myers v. State, 194 S.W.2d 91, 
149 Tex.Cr. 801—^Robertson v. 
State, 78 S.W.2d 964, 127 Tex.Cr. 
648. 

Vt—State V. Teitle, 90 A.2d 662, 117 
Vt 190. 

70 C.J. p 915 note 82. 

I zramss of numerous paramours of 
a witness were not important in de¬ 
termining her credibility where the 
witness had practically admitted that 
she was a prostitute. 

Tenn.—^Parmer v. State, 296 S.W.2d 
879. 

l^oompetent evidence produced by 
one witness does not Justify attempt 
to produce evidence of that charac¬ 
ter by another or same witness. 

Ill.—^Levinson v. Fidelity & Casualty 
Co. of New York. 181 N.B. 321, 348 
Ill. 496. 

66. Miss.— Shelton v. State, 126 So. 
390, 156 Miss. 612. 

Tex.—^Negociacion Agricola y Gana- 
dera de San Enrique, S. A. v. Love, 
CivA.pp., 220 S.W. 224. 

67. Ky.—^White v. Commonwealth, 28 
S.W. 340, 96 Ky. 180, 16 Ky.L. 421. 

70 C.J. p 915 note 84. 

68. Mo.—State v. Irvin, 22 S.W.2d 
772, 324 Mo. 217. 

70 C.J. P 915 note 85. 

69. Minn.—State v. King, 92 N.W, 
965, 88 Minn. 176. 

70 C.J. P 915 note 86. 

70. Wis.—Cullen v. Hanisch, 89 N. 
W. 900, 114 Wla. 24. 
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in the case of statements by third persons reflecting ] 
on the reputation of a witness,71 and evidence should 
be excluded where objectionable under the parol evi¬ 
dence rule.72 

'Wntiere impeaching witnesses swear that the repu¬ 
tation of the witness sought to be impeached was 
good up to a certain time, and bad since that time, 
both parts of their testimony are properly sub¬ 
mitted to the consideration of the juryJ^ Evi¬ 
dence that a witness’ reputation for truth and verac¬ 
ity is not good cannot be excluded because it is 
brought out on cross-examination of the impeaching 
witness that the complaint against the impeached 
witness is for not fulfilling his agreement.74 

Deposiiiom of impeaching character witnesses 
may properly be rejected where taken and offered an 
unreasonably long time after the giving of the testi¬ 
mony sought to be impeached.75 

Letters. If otherwise competent, letters may be 
admitted in evidence to impeach a witness as to his 
character and reputation.^® However, a letter writ¬ 
ten by a witness several years before and containing 
suggestions derogatory to his character, but having 
no relation to the issues, is not admissible to dis¬ 
credit him, where the course of the trial affords 
him no opportunity to object or to explain it,77 and 
a letter tending to show bad moral character at a 
time long prior to the trial may be excluded in the 
discretion of the trial court,^® and a hearsay state¬ 
ment in a letter as to a charge against a witness 
reflecting on his character is inadmissible.^® 

Disbarment. If the fact that a witness has been 
disbarred as an attorney bears on his credibility, 
nevertheless the record thereof may not be intro¬ 
duced where the witness has admitted the fact®® 
Judicial opinions written in connection with the 
disbarment of an attorney have been held inadmis¬ 
sible to impeach him as a witness.®^ 


Written confession of his commission of a crime 
may not be admitted to impeach a witness where it 
does not comply with statutory requirements,®® or 
has been obtained by threats.®® 

Experiment. In a criminal case accused as a wit¬ 
ness may be impeached by an experiment for that 
purpose, if properly conducted.®^ 

Article from encyclopcedia on gypsies cannot be 
used to attack the reputation for truth and veracity 
of a gypsy witness.®® 

b. Testimony and Impeachment of Witness in 
Former Case or Tri^ 

An Impeaching witness cannot testify that on a for¬ 
mer trial he found a number of witnesses who would not 
believe the witness sought to be impeached under oath. 

An impeaching witness cannot be allowed to 
testify that on a former trial of a case in which he 
was interested he found a number of witnesses who 
would not believe the witness sought to be im¬ 
peached under oath,®® nor may the credit of a wit¬ 
ness be impeached by proof that he testified to the 
same facts on a former trial and that the jury dis¬ 
credited his testimony,®^ or by evidence that the 
witness under attack has theretofore been impeached 
in the same court.®® 

Deposition. Where, in a prior action, defendant 
had refused to answer in a proceeding to take his 
deposition on the ground that his evidence might 
form the basis of a criminal proceeding against him, 
but on the trial of the present proceeding he testified 
fully, and without reserve, and there was nothing in 
his evidence which would tend in the slightest degree 
to subject him to a criminal prosecution, his deposi¬ 
tion so taken was inadmissible for the purpose of im- 
, peadiment®® 


71. Tex.—Wlmberley v. State, 252 
S.W. 787, 96 Tex.Cr. 102. 

70 C.J. p 915 note 88. 

73. Mo.—State v, Nasello, 80 S.W. 

2d 132, 325 Mo. 442. 

70 C.J. p 916 note 88%. 

73. Mass.—Quinsig’amond Bank v. 
Hobbs, 11 Gray 260. 

74. Me.—^Hapffood v. Fisher, 34 Ma 
407, 66 Am.D. 663. 

75. Idaho.—^Taylor v. Blackwell 
Lumber Co., 218 P. 856, 87 Idaho 
707. 

76. Mich,—People v. Borowski, 47 
N.W.2d 42, 330 Mich. 120. 

70 C.J. p 916 note 92, p 916 note 93. 


77- Mass.—Commonwealth v. Schaff- 
ner, 16 N.B. 280, 146 Mass. 612. 

78- Mo.—Page v. Payne, 240 S.W. 
166, 293 Mo. 600. 

70 C.J. p 916 note 95. 

79u Tex.—Negociacion Agricola y 
Ganadera de San Bnriaue, S. A. v. 
Love, CivA.pp., 220 S.W. 224. 

80. S.D.—State v. Egan, 183 N.W. 
652, 44 S.D. 273. 

70 C.J. p 916 note 97. 

81. S.D.—State v. Egan, supra. 

88. Tex.—Lozano v. State, 202 S.W. 
610, 83 Tex.Cr. 174. 
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83. Ark.—^Pearrow v. State, 226 S. 
W. 308, 146 Ark. 201. 

70 C.J. p 916 note 1. 

84. La.—State v. McEowen, 53 So. 
353, 126 La. 1075. 

85. Tex.—^York v. State, 123 S.W. 
1112, 67 Tex.Cr. 484. 

86. Wis.—Cullen v. Hanisch, 89 N. 
W. 900, 114 Wis. 24, 80. 

70 C.J. P 916 note 4. 

87. N.J.—Schenck v. Griffin, 38 N.J. 
Law 462. 

sa Ala.—Tapscott v. State, 88 So. 

376, 18 AlaA.pp. 67. 

70 C.J. p 917 note 6. 

89. Mo.—^Tennent Shoe Co. v. Birds¬ 
eye, 78 S.W. 1036, 105 MoA.pp. 696. 
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§ 528. -Evidence of Conviction of Crime 

a. In general 

b. Introduction of record 

c. Identification of witness as person 

named in record 

a. In Gleneral 

In Impeaching a witness by showing his conviction 
for a crime, the fact of conviction must be proved by 
competent evidence. 

Where it is proper to impeach a witness by show¬ 
ing his conviction of a crime, as discussed supra 
§ 507, the fact of conviction must be proved by com¬ 
petent evidence,^® as by the record, discussed infra 
subdivision b of this section, or by admission on 
cross-examination, as considered supra § 515, and 
it has been broadly held that a conviction of crime 
cannot be proved by any evidence other than the 
record or the admission of the witness while on the 
stand,9^ and that parol evidence is not competent 
for that purpose,®^ at least not if objected to,^^ 

Where a witness denies that he has been convict¬ 
ed of crime, the falsity of his denial may be shown 
by proper proof,although the impeaching evi¬ 
dence must be limited to proof of the single fact of 


conviction,and it is not permissible to prove also 
the facts in evidence in the former trial.^® Proof 
of conviction of a witness for an infamous crime 
is not required to be made beyond a reasonable doubt 
before the conviction may be considered on the 
question of his credibility as a witness.^^ Evidence 
that a witness was convicted of a crime should be 
tendered at the proper time, so that refusal to al¬ 
low counsel to introduce the record thereof during 
cross-examination is not error.®® 

b. Introduction of Record 

(1) In general 

(2) Sufficiency of record to be admissible 

(3) Record as best or only competent 

evidence of conviction 

(4) Introduction of record after admis¬ 

sion or denial of conviction on 
cross-examination 

(5) How much of record admissible 
(1) In General 

The record or a properly certified copy thereof Is 
competent evidence of the fact that a witness sought to 
be impeached has been convicted of a crime. 

Whenever the fact of conviction may be proved. 


90- Conn.--State v. English, 46 A. 

2d 121, 132 Conn. 673. 

U.C.—Campbell v. tJ. S., 176 F.2d 45, 
85 U,S.App.D.C. 183. ' 

70 C,J. p 917 note 10. 

Where defendant testifled without 
objection, about his prior felony con¬ 
viction in another state, prior con¬ 
victions for felonies were not too re¬ 
mote to be employed for purpose of 
impeachment. 

Tex.—Watson v. State, Cr., 282 S.W. 
2d 716. 

Bafusal to pexmlt impeachment of 
witness by showing that witness had 
admitted at preliminary hearing that 
he was guilty of possession of nar¬ 
cotics was not error where court | 
permitted proof that witness was 
charged with possession of narcotics. | 
Cal.—^People v. Glab, 67 P.2d 688, 13 
aA.2d 628. 

Evldenoe held admissible 

(1) In general. 

Md.—^Wilson Amusement Co. v. 
Spangler, 121 A. 861, 143 Md. 98. 

—^Bngstrom v. Nelson, 171 N.W. 
90, 41 N.D. 630. 

(2) Under statute permitting a 
witness to be questioned as to former 
convictions as going to the credibil¬ 
ity of the witness, a finding of guilt 
by the Jury in a former case is ad¬ 
missible even though a motion for 
new trial is pending. 

Hawaii.—^Territory of Hawaii v. 
Warner, 89 Hawaii 886. 

(8) It is not error in the exercise 


of the right to impeach a witness, 
pursuant to statute, to fix the time 
of the conviction of a witness by 
reference to the time of an occur¬ 
rence, evidence of which is before 
the jury. 

Hawaii.—Territory v. Young, 87 Ha¬ 
waii 160. 

(4) Record of conviction of defend¬ 
ant based on plea of nolo contendere 
was admissible in subsequent prose¬ 
cution to impeach defendant's credi¬ 
bility. 

Kan.—State v. Hill, 64 P.2d 71, 146 
Kan. 19. 

Pa.—Commonwealth v. Sciullo, 82 A. 
2d 695, 169 Pa.Super. 318. 

(6) Plea of guilty. 

Cal.—People v. Williams, 163 P.2d 
692, 27 C.2d 220. 

Evidence held not admissihle 

(1) In general. 

D.C.—Clainos v. U. S., 163 F.2d 693, 
82 U.S.APP.D.C. 278. 

Ga.—Smith v. State, 36 S.E.2d 360, 
200 Ga. 188. 

Pa.—Commonwealth v. Pearlman, 191 
A. 366, 126 Pa.Super. 461. 

Tex.—Yarbrough v. State, 276 S.W. 
2d 803, 161 Tex.Cr. 263. 

(2) FBI report containing Infor¬ 
mation concerning alleged prior con¬ 
victions of witness was not admissi¬ 
ble to prove those convictions. 

U.S.—U. S. V. Sansone, C.AN.Y., 231 
F.2d 887, certiorari denied Sanso- 
ne V. U. S., 76 S.Ct 1065, 861 U.S. 
987, 100 L.Ed. 1500. 
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Ala.—Parham v. State, 40 So.2d 644, 
34 Ala.App. 408, certiorari denied 
40 So.2d 646, 252 Ala. 279. 

91. Ala.—Rush v. State, 46 So.2d 
761, 263 Ala. 637. 

Dixon V. State, 86 So.2d 156, 38 
Ala.App. 395—^Wright v. State, 79 
So.2d 66, certiorari denied 79 So. 
2d 74, 262 Ala. 420. 

Pa.—^Lyons v. Gant 2 s, 37 Pa-Dlst. & 
Co. 1. 

70 C.J. p 917 note 13. 

92. Ga.—^Roberts v. State, 72 S.B. 
2d 651, 86 Ga.App. 768—Corley v. 
State, 14 S.E.2d 121, 64 Ga.App. 
841—^Farlow v. Barton, 3 S.E.2d 
777, 60 Ga.App. 287—Daniels v. 
State, 199 S.E. 572, 68 GaJLpp. 599. 

70 C.J. p 917 note 14. 

93. Mo.—State v. Rockett, 87 Mo. 

666 . 

70 C.J. p 917 note 15. 

94. La.—State v. Grlggsby, 117 La, 
1046, 42 So. 497. 

70 aJ. p 917 note 16. 

95. Okl.—Ward v. State, 228 P. 498, 
27 OkLCr. 862. 

96. OkL—Ward v. State, supra, 

70 C.J. P 917 note 18. 

97. HL—^People v. Buford, 71 N.B. 
2d 340, 396 111. 158. 

98. Ga.—Cothren v. State, 145 S.B, 
484, first case. 38 Gajlpp. 693. 
Beoord Should be tendered after 

state closed or rested its case. 

Ga.—Cothren v. State, supra. 
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the record is competent evidence of such fact,^^ as 
is a properly authenticated or certified copy there¬ 
of and where no extended record has been made, 
the docket entries are admissible to prove a convic¬ 
tion ,2 but not where the docket entries show only 
that the witness was charged with a crime and does 
not show a judgment of conviction.2 A direct ques¬ 
tion to the witness sought to be impeached “Have 
you ever been convicted of a crime ?” is not neces¬ 
sary before the record of conviction may be intro¬ 
duced in evidence,^ and there is no merit to a con¬ 


tention that the record may be offered in evidence 
only if the witness refuses to answer or denies the 
existence of the judgment.® 

Foreign conviction. Where it is competent to 
prove conviction in a foreign jurisdiction, as dis¬ 
cussed supra § 507, such conviction may be proved 
by a properly certified record,® in accordance with 
the act of Congress pertaining thereto.^ For the 
purpose of determining whether accused has been 
convicted of a felony so that he may be impeached 
by showing the record of judgment of conviction, 


99. U.S.—Enriauez v. U. S., C.A. 
Arlz.. 188 F.2d 313—Flynn v. U. S.. 
C.A,Cal., 172 F.2d 12, certiorari de¬ 
nied 69 S.Ct. 1499, 331 U.S. 944, 93 
Li.Ed. 1747—Meeks v. U. S., C.C.A. 
Alaska, 163 P.2d 598—Chlccarello 
V. U. S., C.C.A.Pa., 68 F.2d 316. 
Ala.—Ellis V. State, 11 So.2d 861, 
244 Ala. 79. 

Parham v. State, 40 So.2d 644, 34 
Ala. A pp. 408, certiorari denied 40 
So.2d 646, 252 Ala. 279. 

Cal.—^People v. Williams, 195 P-2d 

393, 32 C.2d 78, certiorari denied 
69 S.Ct. 26, 336 U.S. 835, 98 L.Ed. 
587 —^People v. Peete, 169 P.2d 924, 
28 C.2d 306, certiorari denied 67 S. 
Ct. 356, 329 U.S. 790, 91 L.Ed. 677, 
rehearing* denied 67 S.Ct. 490, 329 

U. S. 832, 91 li.Bd. 705, certiorari 
denied 67 S.Ct 1186, 331 U.S. 788, 
91 L.Ed. 1815. 

People V. Beal, 239 P.2d 84, 108 
C.A-2d 200, certiorari denied Beal 

V. People of State of Cal., 72 S.Ct 
1080, 343 U.S. 980, 96 L.Ed. 1371— 
People V. Chenault, 169 P.2d 29, 74 
C.A.2d 487—^People v. Vivian, 123 
P.2d 613, 60 C.A.2d 533. 

Conn.—State v. Robington, 76 A.2d 

394, 137 Conn. 140. 

Ill.—^People V. Wheeler, 126 N.B.2d 
228, 6 I11.2d 474—^People v. Davis, 
107 N.E.2d 607, 412 Ill. 391—Peo¬ 
ple V. Lane, 79 N.E.2d 66, 400 Ill* 
170 —^People v. Buford, 71 N.B.2d 
340, 396 Ill. 168—People v. Fisher, 
172 N.E. 743, 340 Ill. 216. 

Mass.—Quigley v. Turner, 150 Mass. ^ 
108, 22 N.E. 686. 

Mich.—^People v. Finks, 72 N.W.2d! 
250, 343 Mich. 304. 

Miss.—Breland v. State, 73 So.2d 
267, 221 Miss. 371. 

Mo.—State v. Barnholtz, 287 S.W.2d 
808. 

Neb.—Latham v. State, 40 N.W.2d 
522, 152 Neb. 113. 

Okl.—^Davis v. State, Cr., 300 P.2d 
1000—Le Blanc v. State, 245 P.2d 
134, 96 Okl.Cr. 280—Storer v. State, 
180 P.2d 202, 84 Okl.Cr. 176— 

James v. State, 78 P.2d 708, 64 Okl. 
Cr. 174. 

Or.—State v. Cunningham, 144 P.2d 
303, 173 Or. 26—State v. Ede, 117 
P.2d 236, 167 Or. 640. 


Pa.—Commonwealth v. Yeager, 196 
A. 827. 329 Pa. 81. 

Commonwealth v. Socci, 110 A.2d 
862, 177 Pa.Super. 426—Common¬ 
wealth V. Wiswesser, 188 A. 604, 
124 PaSuper. 251. 

S.D.—^Hopp V. Thompson, 38 N.W.2d 
133, 72 S.D. 674—^Flathers v. Wil¬ 
son & Co.. 255 N.W. 149, 62 S.D. 
548. 

Tex.—^York v. Glenn, Clv.App., 242 S. 
W.2d 653. 

Vt—State V. Teitle, 90 A.2d 662, 117 
Vt. 190. 

Wash.—Fleming v. City of Seattle, 
276 P.2d 904, 45 Wash.2d 477— 
State V. Delano, 64 P.2d 611, 189 
Wash. 230—State v. Witzell, 26 P. 
2d 1049, 176 Wash. 146. 

5 C.J. p 686 note 84—70 C-J. p 918 
note 20. 

Appeal niLdlsposed of 
Where defendant denied he had 
ever been convicted of assault in 
justice court, record of his convic¬ 
tion in justice court, even though 
record showed appeal had been taken 
which was undisposed of, was prop¬ 
erly admitted to impeach credibil¬ 
ity. 

Wash.—State v. Martin, 30 P.2d 660, 
176 Wash. 637, 

Xmposltlott of fine 
Record of conviction in previous 
prosecution could be introduced in 
evidence in so far as it showed im¬ 
position of fine. 

Mass.—Commonwealth v. Hersey, 85 
N.E.2d 447, 324 Mass. 196. 

Person in prison 

Where person claiming right to 
possession of rings deposited with 
police department was at time of tri¬ 
al in prison, and his case was pre¬ 
sented by interrogatories and cross- 
interrogatories, admission in evi¬ 
dence of claimant’s criminal record 
as affecting his credibility as witness 
was not error despite fact that he 
had not been questioned concerning 
his record on cross-interrogatories, 
in view of fact that claimant had 
disclosed earlier in proceedings that 
he was in prison and could conse¬ 
quently anticipate that criminal rec¬ 
ord would be used against him. 

D.C.—^Kronick v. Sullivan, Mun.App., 
83 A.2d 618. 


1. Ala.—^Ellis V. State, 11 So.2d 861, 
244 Ala. 79. 

Dixon V. State, 85 So.2d 156, 38 
Ala.App. 395—Wright v. State, 79 
So.2d 66, 38 Ala.App. 64, certiorari 
denied 79 So.2d 74, 262 Ala. 420. 
Ark.—^Holcomb v. State, 238 S.W.2d 
505, 218 Ark. 608. 

Cal.—^People v. Theodore, 262 P.2d 
630, 121 C.A.2d 17—^People v. Ford, 
184 P.2d 524, 81 C.A.2d 580. 

Ga.—^Mercer v. Poster, 81 S.E.2d 458, 
210 Ga. 646. 

Tyler v. State, 84 S.E.2d 843, 91 
Ga.App. 87. 

N.J.—Corpus Juris cited in State v. 
Nagy, 98 A.2d 613, 616, 27 N.J.Su- 
per. 1. 

State V. Rombolo, 99 A. 434, 89 
N.LLaw 665. 

Or.—State v. Wilson, 189 P.2d 403, 
182 Or. 681. 

70 C.J. p 918 note 21. 

2. Me.—State v. Knowles, 57 A. 588, 
98 Me. 429. 

Trial docket Sheet showing that 
accused had been convicted of other 
offenses was properly admitted as a 
“record of a public officer” within 
statute requiring admission in evi¬ 
dence of all transcripts of records of 
public officers. 

Ala.—Ellis V. State, 11 So.2d 861, 244 
Ala. 79. 

3. Miss.—^Breland v. State, 73 So. 2d 
267, 221 Miss. 371. 

A U.S.—Meeks v. U. S., C.C.A.Alas- 
ka, 163 F.2d 598. 

Tex.—York v. Glenn, Clv.App., 242 S. 

W.2d 663. 

Laying foundation for impeaching 
evidence see supra § 518. 

5. U.S.—Meeks v. U. S., C.C.A.Alas- 
ka, 163 F.2d 598. 

6. Iowa.—State v. Folton, 147 N.W. 
347, 166 Iowa 181, 62 L.R.A.,N.S., 
919, Ann.Cas.l916E 727. 

Mass.—Commonwealth v. Rondoni, 
131 N.E.2d 187, 333 Mass. 384. 

N.J.—State V. Rombolo, 99 A. 434, 
89 N.J.Law 565. 

7. N.J.—State v. Nagy, 98 A.2d 613, 
27 N.J.Super. 1. 

State V. Rombolo, 99 A. 434, 89 
N.J.Law 666. 
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Statute defining felonies and misdemeanors is not 
applicable to crimes committed in other jurisdic¬ 
tions, but determination whether a crime committed 
outside the state is a felony or misdemeanor for 
the purpose of impeachment depends on the law of 
the jurisdiction in which the offense was committed.^ 

Subsequent civil action. There is no absolute 
right to introduce criminal records on the issue 
of credibility of a witness who has testified in a 
subsequent civil action, and it is within the discre¬ 
tion of the trial court whether such evidence will be 
admitted.^ 

Statutes restricting right to cross-examine ac¬ 
cused with respect to his commission of a crime 
have been held not a restriction on proof of such 
fact by the record.^® 

(2) Sufficiency of Record to Be Admissible 

Where for Impeachment purposes it is sought to prove 
the fact of conviction by introduction of the record, the 
documents offered must be sufficient and complete. 

In the absence of any statutory provision as to 
what is necessary to prove prior conviction which 


may be shown for purpose of affecting the credibility 
of a witness, the rule must be as at common law.^^ 
Where it is sought to prove the fact of conviction 
by introduction of the record, the documents of¬ 
fered must be sufficient and complete.^^ Thus it 
has been held that neither the jail book, commit¬ 
ment papers,^^ nor prison record^® is admissible to 
prove conviction of crime, although in proof of 
such fact it has been held proper to admit a page 
from the court docket.^® 

(3) Record as Best or Only Competent Evi¬ 
dence of Conviction 

Generally, in the absence of a statute to the con¬ 
trary, In impeaching a witness by showing his conviction 
of a crime the record is the best. If not the only, evidence 
of conviction. 

It has been said that the record is the best evi¬ 
dence of conviction.i'^ Some authorities have broad¬ 
ly held that the record is the only competent evi¬ 
dence of conviction,^® or that no other evidence 
is permissible if the point is raised by due and 
timely objection,^® denying the right to prove such 


8. Cal.—^People v. Theodore, 262 P- 
2d 630, 121 C.A.2d 17. 

9. Pa.—^Keough v. Republic Fuel & 
Burner Co., 116 A.2d 671, 382 Pa. 
693. 

Matters considered 

In exercising its discretion with 
respect to offer of evidence of crim¬ 
inal records against defendant who 
has testified In subsequent civil ac¬ 
tion, trial court must consider wheth¬ 
er admission will create substantial 
danger of undue prejudice or will 
mislead Jury. 

Pa.—^Keough v. Republic Fuel & 
Burner Co., supra. 

Abuse of discretion not clhown 

Rejection of evidence of prior con¬ 
victions of driver of truck which 
struck three-year old child was not 
abuse of discretion. 

Pa.—^Keough v. Republic Fuel & 
Burner Co., supra. 

10. Pa.—Commonwealth v. Gamer, 
28 Pa.Dist. 164. 

11. Ill.—People V. Lane, 79 N.E.2d 
65, 400 XU. 170. 

13 . Ill.—People V. Wheeler, 126 N.E. 

2d 228, 6 I11.2d 474. 

70 C.J. p 918 note 26. 

CertilLed copies of records of con¬ 
victions of defendant including the 
caption, return of indictment into 
open court by grand Jury, indict¬ 
ment, arraignment of defendant, 
waiver of Jury, finding of guilty by 
court, and Judgment of conviction 
for robbery were properly admitted 
for purpose of impeaching credibil¬ 
ity of defendant as a witness. 


HL—People V. Wheeler, supra—Peo¬ 
ple V. Lane, 79 N.B.2d 66, 400 Ill. 
170. 

ConviotioiL not shown 

(1) In action for injuries sustain¬ 
ed in truck collision in Massachu¬ 
setts, court did not err in excluding 
from evidence a copy of Massachu¬ 
setts court record containing a com¬ 
plaint against driver of defendant's 
truck for having driven, on the oc¬ 
casion of collision, “so that lives 
and safety of the public might be en- 

j dangered,*' and which indicated de¬ 
fendant pleaded guilty and that case 
was “filed,” since under Massachu¬ 
setts law there was no “conviction,” 
as against contention that record | 
should have been admitted under, 
Rhode Island statute providing that 
conviction of witness of a crime may 
be shown to affect credibility. 

R.I.—Solomon v. Shepard Co., 200 A. 
993, 61 RI. 332. 

(2) In action against the city for 
the seizure and confiscation of poul¬ 
try on ground that there was food in 
the crops thereof contrary to the 
Administrative Code, evidence of 
plaintiff’s alleged conviction of an 
overcharge in magistrate’s court was 
erroneously admitted where no orig¬ 
inal records of court were produced 
but only a copy of a record of anoth¬ 
er city department of such alleged 
conviction. 

N.T,—Saltzman v. City of New York, 
78 N.T.S.2d 407, 191 Misc. 724. 

13. Tex.— Wilson v. State, Cr., 78 
S.W. 232. 

70 C.J. p 918 note 27. 

459 


14. Wash.—State v. Payne, 34 P. 
317, 6 Wash. 663. 

70 C.J, p 918 note 28. 

15. Ill.—^Bartholomew v. People, 104 
Ill. 601, 44 Am.R. 97. 

16. Conn.—^Buckley v. Spirt, 143 A. 
844, 108 Conn. 733. 

70 C.J. p 918 note 30. 

17. Ga.—Swain v. State, 107 S.E. 40, 
161 Ga. 376. 

Corley v. State, 14 S.E.2d 121, 64 
Ga.App. 841—^Farlow v. Barton, 3 
S.B.2d 777, 60 6a.App. 287—^Daniels 
V. State, 199 S.E. 572, 68 Ga.App. 
699—Pope V. State, 158 S.B. 360, 43 
Ga.App. 175—^Lovinger v. State, 146 
S.E. 346, 39 Ga.App. 116. 

Tex,—Texas Emp. Ins. Ass’n v. Cur¬ 
ry, Civ.App., 290 S.W.2d 767, error 
refused no reversible error. 

70 CJ. p 919 note 31. 

18. Ill.—People V. Flynn, 133 N.E. 
2d 257, 8 I11.2d 116—People v. Hal- 
kens, 63 N.E.2d 923, 386 Ill. 167. 

Mass.—Commonwealth v, Sheppard, 
48 N,B.2d 630, 313 Mass. 690, cer¬ 
tiorari denied 63 S.Ct. 1460, 320 XJ. 
S. 213, 87 L.Ed. 1860—Common¬ 
wealth V. West, 46 N.E.2d 260, 312 
Mass. 438—^Blackman v. Coffin, 16 
N.B.2d 469, 300 Mass. 432—Com¬ 
monwealth V. Bishop, 6 N.E.2d 369, 
296 Mass. 459—^Karasek v. Bod^- 
us, 199 N.E. 726, 293 Mass. 371-f- 
Commonwealth v. Tomaselli, 164 N. 
E. 95, 267 Mass. 479. 

Neb.—^Mortensen v. State, 266 N.W. 

657, 127 Neb. 446. 

70 CJ. P 919 note 32. 

19 . Ill.—^Looney v. People, 81 Ill. 
App. 870. 
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fact by cross-examination of the witness, as dis¬ 
cussed supra § S15, or by the oral testimony of an¬ 
other witness.20 On the other hand, other author¬ 
ities deny that the record is the only competent evi¬ 
dence of conviction,*! and permit such fact to be 
proved by oral testimony of another witness where 
the record is not available,** or hold that in the ab¬ 
sence of regulatory statute conviction may be proved 
either by the record or by admission on cross-ex¬ 
amination;** and where regulatory statutes have 
broadened the scope of cross-examination, con¬ 
sidered supra § 515, it is generally held that either 
of such methods is proper to prove conviction.** 

In at least one jurisdiction a distinction is drawn 
between criminal and civil cases, holding that in 
the former the fact of conviction may be proved only 
by the record or a certified copy thereof,** made be¬ 
fore a competent tribunal,** but as to the latter a 
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former conviction may be proved like any fact not 
of record.*^ 

(4) Introduction of Record after Admission 
or Denial of Qjnviction on Cross-ex¬ 
amination 

Where a witness, sought to be Impeached, admits he 
has been convicted of a crime some authorities hold that 
the record becomes Inadmissible for purposes of Impeach¬ 
ment. Where such witness denies conviction when cross- 
examined he may be contradicted by the record. 

Where a witness admits that he has been con¬ 
victed, some authorities hold that the record be¬ 
comes inadmissible for purposes of impeachment,*® 
although other authorities hold it admissible if of¬ 
fered.*® On the other hand where a witness denies 
conviction when cross-examined, he may be contra¬ 
dicted by the record,*® if of probative force,*! and, 
it has been held, only by the record,** and not the 


Mass.—^Commonwealth v, Bonner, 97 
Mass. 587. 

ao. Ala.—Wright v. State, 79 So.2d 
' 66, 38 Ala-A-pp. 64, certiorari de¬ 
nied 79 So.2d 74, 262 Ala. 420. 

Mass.—Commonwealth v. Bishop, 6 
N.B.2d 369, 296 Mass. 459. 

70 C.J. p 919 note 35. 

Iia.—State v. Scarbrough, 119 
So. 523, 167 La. 484. 

70 CJ. p 919 note 36. 

22. Pa.—Commonwealth ▼. Wil¬ 

liams, 160 A. 602, 307 Pa. 134— 
Commonwealth v. Racco, 73 A. 
1067, 225 Pa. 113, 133 Am.S.R. 872. 

23, Arlz.—^Hadley v. State, 212 P. 
458, 25 Ariz. 23. 

70 C.J. p 919 note 38. 

fld, Okl.—^Hobson v. State, 277 P.2d 
696—Storer v. State, 180 P.2d 202. 
84 Okl.Cr. 176—^James v. State, 78 
P.2d 708, 64 Okl.Cr. 174. 

Or.—State v. Ede, 117 P.2d 235, 167 
Or. 640. 

70 C.J. p 919 note 40. 1 

^ Ill.—^People V. Plymn, 133 N.B.2d 
267, 8 I11.2d 116—People v. Hal- 
kens, 63 N.B.2d 923, 386 IlL 167— 
People V. Grizzle, 44 N.B.2d 917, 
381 Ill. 278—^People v. Lind, 18 N. 
R2d 189, 370 Ill. 131. 

70 CJ. P 919 note 36 [b] (1). 
Evidence improperly introdnoed 
Prosecutor contending that he 
could properly cross-examine as to 
accused's residence and occupation 
could not pursue line of questioning 
designed improperly to introduce 
evidence of his prior conviction with¬ 
out first Introducing a record of such 
conviction; so permitting establish¬ 
ment on cross-examination of ac¬ 
cused of fact that he had been pre¬ 
viously confined in penitentiary, 
without introduction of record of 
his prior conviction, was error. 


Ill.—^People V. Kosearas, 96 N.B.2d 
639, 408 Ill. 179. 

26. IlL—^People v. Kosearas, supra. 

27. Ill.—Graffe v. Graffe, 46 N.B.2d 

173, 317 IlLApp. 379—Keehn v. 

Braubach, 30 N.E.2d 166, 307 Ill. 
App. 339. 

70 C.J. p 919 note 36 [b] (2). 

28 . U.S.—Chicago & N. W. By. Co. 
V. McKenna, C.C.A.Neb., 74 P.2d 
155. 

La.—State v. Ellis, 119 So. 402, 167 
La. 390. 

Mo.—State V. Bamholtz, 287 S.W.2d 
808. 

Mont.—State v. Colofl, 231 P.2d 843, 
125 Mont. 31. 

70 C.J. p 919 note 42. 

Altenxative 

Record of conviction of a witness 
is to be introduced in evidence in 
case In which he is testifying only 
as an alternative to the development 
of the particulars on oral examina¬ 
tion of the witness, and when the 
conviction and salient facts are ad¬ 
mitted by the witness on his oral ex¬ 
amination, admission in evidence of 
record of conviction is unnecessary 1 
and improper. 

N.J.—State V. Costa, 94 A.2d 303, 11 
N.J. 239. 

Explanatloxi of oonviotloii or plea of 
guilty 

(1) Where a Justice of the peace, 
before whom a party was convicted 
of a crime and fined five dollars, was 
asked by such party's counsel if the 
party did not pay the fine because 
“it was cheaper to get out of it that 
way than to go to trial,” it ’ was 
proper to permit the Justice to testi¬ 
fy that the fine was made nominal 
at the request of the prosecuting at¬ 
torney, and out of consideration for 
the party’s family. 

Mich.—^People v. De Camp, 109 N.W. 
1047, 146 Mich, 583. 
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(2> Other explanation of plea of 
guilty see 70 C.J. p 919 note 42 [b]. 

29. Tex.—Texas Bmp. Ins. Ass’n v. 
Curry, Civ.App., 290 S.W.2d 767, 
error refused no reversible error. 

70 C.J. p 919 note 43. 

30. Ala.—Ellis v. States 11 So.2d 
861, 244 Ala. 79. 

Ark.—^Holcomb v. State, 238 S.W.2d 
505, 218 Ark. 608. 

Cal.—^People v. Williams, 163 P.2d 
692, 27 C.2d 220. 

People V. Theodore, 262 P.2d 630, 
121 C.A,2d 17. 

Fla.—Ivey v. State, 180 So. 368, 132 
Fla. 36. 

Miss.—^Breland v. State, Miss., 78 So. 
2d 267, 221 Miss. 871—^Berry v. 
State. 54 So.2d 222, 212 Miss. 164. 
Mont.—State v. Coloff, 231 P.2d 843, 
125 Mont. 31. 

N.J.—State V. Nagy, 98 A.2d 613, 27 
N.J.Super. 1. 

Wis.—^Birmingham v. State, 279 N. 

W. 15, 228 Wis. 448, 116 A,L.B. 554. 
70 C.J. p 920 note 44. 

Civil action 

Colo.—Ferch v, Morris, 161 P.2d 187, 
112 Colo. 515. 

3L Mo.—Stack v. General Baking 
Co., 223 S.W. 89, 283 Mo. 896, 

70 C.J. p 920 note 45. 

32. Colo.—^Ferch v. Morris, 151 P.2d 
187, 112 Colo. 615. 

Ill.—People v. Halkens, 53 N.B.2d 
923, 386 Ill. 167. 

Neb.—Vanderpool v. State, 211 N.W. 
605, 115 Neb. 94. 

Beoord anthentioated by official 
Witness’ denial of conviction for 
crime should not be contradicted by 
anything less than a record authenti¬ 
cated by an official directly connect¬ 
ed with court In which conviction oc¬ 
curred. 

D.C.—dalnos v. XT. S., 163 F-2d 698, 
82 X7.S.APP.D.C. 278. 
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testimony of other witnesses.83 

Where a witness admits conviction of one and 
denies conviction of more than one crime, the rec¬ 
ord may be introduced to show, for purposes of 
impeachment, that he has been convicted of more 
than one crime.^^ 

(5) How Much of Record Admissible 

In impeaching a witness by showing his conviction of 
a crime, the proof should consist only of the record of 
conviction or Judgment. 

The proof should consist only of the record of 
conviction or judgment,and not the full record 
of the case,details of evidence,^? printed case 
in the law reports,^® or judicial opinions rendered 
in the case.^^ A probation order is a judgment of 
conviction, conclusively adjudicating accused's guilt, 
and the record thereof is admissible to impeach his 
credibility as a witness but a report of a proba¬ 
tion oflBcer and his recommendation of a denial of 
an application for probation are not a part of the 
record of a former conviction, and admission of the 
report and recommendation is error.^i 

On the other hand, it has been stated that it is 
not error to introduce the complete record of ac¬ 
cused's previous conviction of a felony for the pur¬ 


pose of affecting his credibility, even though Ac 
record is copious and contains many prejudia^ 
features with respect to application for probation. 


c. Identmcation of -Witness as Person Named in 
Becoid 


In order for a record to be admissible to Impeach a 
witnesa by showing his conviction of a erlme, there most 
be due Identification of the witness as the same P*™®" 
mentioned in the record of conviction, but some ■ 

ties hold that Identity of the name of the witness with 
that of the person mentioned In the record of conviction 
las raifiA a Dresumotion of identity. 


The identity of a witness as defendant in the case 
in which a judgment was rendered should be estab¬ 
lished before the judgment sentencing him for a 
crime may be introduced for the purpose of im¬ 
peaching him.-*® Thus in the absence of due identi¬ 
fication of a witness as the same person mentioned in 
a record of conviction of crime, such record is not 
admissible to impeach the witness.44 Where, how¬ 
ever, a prima facie case of identity has been shown, 
the record of conviction is admissible,^^ and on 
proper identification the record of conviction of a 
witness under a different name may be admitted to 
impeach him.**® Where defendant denies Aat he 
has been convicted of crimes, and it is desired to 
impeach him as a witness by record evidence of his 


33 . Ill.—^People V. Ha l ke n s, 63 N.E. 
2 d 323, 386 Ill. 167. 

34 . Wash.— State v. Turner, 196 P. 
638, 115 Wash, 170. 

70 C.J. P 920 note 47. 

35. Colo.—Oorpus JTiuis quoted Ja 
Eerch V. Morris, 161 P.2d 187, 188, 
112 Colo. 615. 

70 C.J. P 920 note 48. 

Sentence , I 

(1) In order to show a witness 
flng i conviction of crime, as bearing 
on witness' credibility, the sentence, 
as well as the judgment of convic¬ 
tion, must be Introduced In evidence. 
Te 3 i.-““CrUlf, C. & S, P. jRy. Co, v. 

Johnson, 81 S.W. 4, 98 Tex. 76.^ 
Texas Employers* Ins. Assn v. 
Drayton, Civ.App., 173 S.W.2d 782, 
error refused. 

( 2 ) It is not error In Introducing 
defendant’s prior convictions to read 
into record the sentences imposed. 
Pa.—Commonwealth v. Barclay, 116 

A.2d 406, 178 Pa.Super. 668. 

Copy of commltiiient to xurison. 

Adroission of an exemplified copy 
a previous conviction of witness 
was not prejudicial error, even 
though second page thereof consist¬ 
ed of a copy of his commitment to a 
certain prison, where the judgement 
itself specified that he should be 
confined in that prison. 

Or.—State v. Peppie, 173 P.2d 468, 
179 Op. 632. 


Beoord in penitentiBry 
Where accused took -witness stand 
and prosecution read to jury the rec¬ 
ords of three prior convictions which 
he had admittedly suffered, further 
reading of his record in the peni¬ 
tentiary, and showing his prison 
photographs and fingerprints was im¬ 
proper. 

I Cal.—^People v. Darcy, 226 P.2d 63, 
101 C.A.2d 666. 

36. Colo.—Coipns JnrlB quoted in 
Ferch v. Morris, Colo., 161 P.2d 
187, i88,112 Colo. 616. 

70 C.J. p 920 note 49. 

37 . Lia.—State v. Panna, 129 So. 164, 
170 La. 765. 

70 C.J, p 920 note 50. 

38. Wis.—State v. HamUton, 176 N. 
W. 773, 171 Wis. 203. 

39 . Colo.—Corpus Juris quoted iu 
Ferch v. Morris, Colo., 161 P.2d 
187, 188,112 Colo, 616. 

Or.—^Mannix v, Portland Telegram, 
23 P.2d 138, 144 Or. 172, 

—Commonwealth v. Palarino, 
77 A,2d 666, 168 Pa.Super. 162. 

41. Ill.—^People V. Lane, 79 N.E.2d 
65, 400 Ill, 170. 

42. Ill.—^People V. Sleezer, 136 N.E. 
2d 808, 9 I11.2d 67. 

43 ^ U.S.—Meeks r. TJ. S., C.C.A.Alas- 
Ica, 163 F.2d 598. 

Questioning accused 
1 Trial court did not err In permit- 
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ting commonwealth to ask accused, 
who had previously testified in hi* 
own behalf, if he was person t« 
whom judgment of conviction ren¬ 
dered In another case referred, since 
to make document admissible, it was 
necessary to identify defe n dant as 
that person. 

Mass.—Commonwealth v. Rondonl, 
131 N.B.2d 187, 333 Mass. 384. 

44 , Mo.—Myles v. St Louis Public 
Service Co,, App., 52 S.W.2d 696. 

70 C.J. p 920 note 53. 

45 , XJ.S.—IT. S. V. Boss!, C.A.N.T., 
219 P.2d 612, certiorari denied 76 S. 
Ct 782, 349 U.S. 938, 99 L.Ed. 1266. 

Ill.— ^People V. Casey, 77 N.B.2d 812, 
399 Ill. 374, 11 AJLi.R.2d 866—^Peo¬ 
ple V. Buford, 71 N.B.2d 340, 396 
111 . 163. 

70 C.J. P 920 note 54. 

46, Mass.—Commonwealth v. Bor- 
asky, 101 N.B. 877, 214 Mass. 818. 

B^own under dUTexeut names 
Where accused was Indicted as 
“Harvey O-admission in evi¬ 

dence for Impeachment purposes, 
over objection, of certified copies of 
judgments entered in felony cases in 
another state in one of which ac¬ 
cused’s name was given as “Howard 
C _ w&B not error where ac¬ 

cused testified that he had been 
known under both nam e s in the oth¬ 
er state _ 

Or.—State v. Cunningham, 144 P.2d 
1 303, 173 Or. 26. 
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convictions, it is proper to introduce competent evi¬ 
dence to identify defendant as the same person who 
has suffered such convictions,^^ but identification 
may not be established by incompetent evidence.^ ^ 

It has been both afl&rmed^® and denied^® that ac¬ 
cused in a criminal case who testifies in his own 
behalf may be interrogated as to his identity with 
the person named in a record of conviction of crime 
introduced in evidence to affect his credibility. 

Identity of name. Some authorities hold that 
identity of the name of the witness with that of the 
person mentioned in the record of conviction is suffi¬ 
cient to raise a presumption of identity of such 
parties as one and the same person rendering the 
record admissible for purposes of impeachment.^^ 
It has been said, however, that such presumption is 
weak52 and rebuttable.53 There is authority flatly 
denying the existence of any such presumption as 
arising from identity of name alone,^^ and it has 
been held that a bill of exceptions should disclose 
that the person convicted and the state witness 
sought to be impeached are the same person.^® 
Where the name is merely similar but not identical, 
no such presumption exists.^® 

Evidence of identity as preliminary. It has been 
held proper to admit evidence to identify the wit¬ 
ness as the person against whom certain proceed- 
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ings had been instituted as preliminary to offering 
such proceedings in evidence-^*^ 

I 529. -Evidence of Accusation or Indict¬ 

ment 

The best evidence of the fact that a witness sought 
to be impeached has been charged or indicted for a crime 
is the record. 

Where it is competent to prove that the wit¬ 
ness has been charged or indicted for a crime, as 
discussed supra § 503, the best evidence of the fact 
is the record,®^ which must be in proper form,®® 
and, if otherwise sufficient, is admissible on proper 
identification of the witness as the person charged or 
indicted,®® or the witness may be asked while on the 
stand if he has been indicted.®^ It is not competent 
to prove the indictment of one witness by inter¬ 
rogation of another witness,®^ and it is improper to 
read the indictment to the jury.®® Where defendant 
on direct examination testifies as to his having been 
convicted in another court on his plea of guilty to 
an indictment charging him with a crime, the indict¬ 
ment is properly admitted on cross-examination as 
the best evidence of the character and contents of 
the charge made.®^ 

Where it appears that the witness does not know 
the legal meaning of a felony, it devolves on the 


47- Vt.—state v. Teitle, 90 A.2d 562, 
117 Vt. 190. 

70 aj. P 920 note 66. 

P»ol evldenoe 

Vt.—State V. Teitle, supra, 

48. Ariz.—West v. State, 208 P. 412, 
24 Arlz. 237. 

70 C.J. p 920 note 67. 

49. Ala.—Thompson v. State, 14 So. 
878, 100 Ala. 70. 

70 C.J. p 920 note 68 

60. Pa.—Commonwealth ▼. Snyder, 
40 Pa.Co. 216. 

70 C.J. p 920 note 59. 

61. Cal.—^People v. Theodore, 262 P. 
2d 630, 121 C.A.2d 17—^People v. 
Ford, 184 P.2d 624, 81 C.A.2d 580. 

m.—^People V. Casey, 77 N.B.2d 812, 
899 Ill. 374, 11 A.Ii.R.2d 865--Peo- 
ple V. Buford, 71 NJE3.2d 840, 896 
Ill. 158. 

People V. Henneman, 54 I7.B.2d 
746, 328 HLApp. 124. 

Mo.—State v, Wilson, 242 S.W. 886. 
70 C.J. p 921 note 60. 

Where aooosed testifled In support 
of defense of entrapment, fact that 
records of federal bureau of investi¬ 
gation indicated that person pos- 
sessingr name identical to his name 
had served prison sentence several 
years previously on state narcotic 
charge was sufficient basis for prose¬ 


cution to cross-examine him as to 
whether he had been convicted of a 
narcotics offense in year in which 
prison sentence was served by some¬ 
one. 

U.S.—Carlton v. U. S., C.A.Cal.. 198 
P,2d 795. 

62. Mo.—^Myles v. St. Louis Public 
Service Co., App., 52 S.W.2d 695. 

53. Cal.—^People v. Theodore, 262 P. | 
2d 630, 121 C.A.2d 17. 

Ga.—^Robinson v. State, 75 S.B.2d 9, 
209 Ga.. 650, certiorari denied 73 S. 
Ct 1144, 346 U.S. 999, 97 L.Ed. 
1405. 

70 C.J. p 921 note 62. 

54. Mass.—^Ayers v. Ratshesky, 101 
N.E. 78, 213 Mass. 589. 

70 CJ. P 921 note 63. 

66. Tex.-—Miller v. State, 79 S.W.2d 
328, 128 Tex.Cr. 129. 

56. Mo.—^Myles v. St. Louis Public 
Service Co., App., 52 S.W.2d 595. 

70 C.J. p 921 note 64. 

Beoord properly excluded 
Ga.—^Robinson v. State, 76 S.E.2d 9, 
209 Ga. 650, certiorari denied 73 S. 
Ct 1144, 346 U.S, 999, 97 L.Ed. 
1405. 

67. Mass.—O’Connell v. Dow, 66 N. 
E. 788, 182 Mass. 541. 

70 C.J. p 921 note 65. 

58, Tex,—Ward v. State, 146 S.W. 
931, 66 Tex.Cr. 813. 
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69. Conn.—State v. Leopold, 147 A. 

118, 110 Conn. 55, 

70 C.J. p 921 note 68. 

60. Tex.—Taylor v. State, 66 S.W. 
2d 646, 122 Tex.Cr. 607. 

Clerk’s testimony 

Where accused declined to admit 
that he had been indicted for a felony 
within the last ten years and deputy 
district clerk testified as to the num¬ 
ber of Indictments charging felonies 
which were pending against accused, 
and no question was raised as to the 
identity of accused as the person 
named in the indictments, clerk’s 
testimony was sufficient to identify 
accused as person referred to In in¬ 
dictments so that indictments were 
properly admitted as bearing on 
credibility of accused as witness. 

Tex.—Glover v. State, 162 S.W.2d 747, 
142 Tex.Cr. 692, certiorari denied 62 
S.Ct 182, 314 U.S. 676, 86 L.Ed. 
541. 

61. Tex .—WsLTd v. State, 146 S.W. 
931, 66 Tex.Cr. 313. 

62. Tex.—^Ward v. State, supra. 

70 C.J. p 921 note 71. 

63. Tex.—Chambers v. State, 149 S. 
W.2d 967, 141 Tex.Cr. 473. 

64. Mich.—^People v. Reading, 12 N. 
W.2d 482, 307 Mich. 616. 
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state, in the face of an objection by the defendant, 
to show in a proper manner that the indictments in¬ 
quired about were for felonies.®® An indictment 
not otherwise admissible may be introduced in evi¬ 
dence where offered with, and in explanation of, a 
judgment of conviction,®® or a plea of guilty,®^ or 
in connection with cross-examination.®® Testimony 
of an impeaching witness that accused is a fugitive 
from justice may not be introduced to attack the 
latter’s credibility in the absence of proper proof of 
conviction or of indictment or similar formal charge 
filed against the witness under attack.®® 

An indictment charging a similar offense on which 
defendant had been convicted is properly admitted 
where its use is properly restricted by the court in 
its charge.*^® 

§ 530. — Cumulative Evidence 

A successful attack on the character of a witness 
sought to be impeached does not preclude the Introduc¬ 
tion of cumulative evidence. 

The fact that defendant has already successfully 
attacked the character of the state’s witness for 
truth and veracity does not preclude him from in¬ 
troducing cumulative testimony.^! On the other 
hand, where a predicate for impeachment of a state 
witness is proved by several witnesses, there is no 
error in refusing to permit further examination of 
impeaching witness.'^^ 

§ 531. SufiBcicncy of Evidence 

It Is not essential to the successful impeachment of a 
witness that the Impeaching witnesses should state that 
they would not believe him under oath, and where the 
witness admits his conviction on cross-examination, this 
is sufficient, and the production of the record is not nec¬ 
essary. 

It is not essential to the successful impeachment 
of a witness that the impeaching witnesses should 
state that they would not believe him under oath.^® 


WnroSSES §1 529-531 

When the general moral character of a witness has 
been stated to be bad, the effect of such impeaching 
evidence is not, as a matter of law, wholly destroyed 
by showing on cross-examination that the reports re¬ 
ferred to his character with respect to a particular 
vice.*^^ Where the reputation of a witness is im¬ 
peached, a charge that, in weighing the impeaching 
testimony, the jury are to consider whether the 
persons giving it know the witness well, and the 
community in which he lives, and whether they are 
able to judge as to what his general reputation in 
the neighborhood is, and that the individual opin¬ 
ions of such persons do not go to make up a man’s 
character, is proper 

While bad reputation may be proved by the testi¬ 
mony of one witness, the production of a single 
witness to prove such reputation will not usually be 
satisfactory as an impeachment;7® and it would 
seem that, where a witness is called to contradict 
another, his further testimony that the latter is of 
bad character and unworthy of belief would add no 
force to the impeachment through contradiction.^^ 
A showing as to the reputation of a witness among 
the police officers of a small town is not sufficient 
to establish his general reputation.^® The weight 
of testimony as to a witness’ reputation just before 
the commencement of a pending suit is materially 
lessened by the fact that the reports impeaching 
his reputation grew out of the subject matter of 
the suit.*^® 

The testimony of two witnesses to acts by accused 
constituting bribery is not impeached by that of six 
witnesses from the localities where the two live, to 
the effect that they bear a bad reputation for truth, 
when the six are the political opponents of the two, 
and some of them have had personal differences 
with the two, and others testified that they had a 
good opinion of the two until they testified to the 


65. Tex.—Terry v. State, 164 S.W. 
2d 473, 142 Tex.Cr. 454. 

66. Kan.—Hutson v. Imperial Royal¬ 
ties Co., 13 P.2d 298, 135 Kan. 718, 
modified on other grounds and mo¬ 
tion denied 14 P.2d 658, 136 Kan. 
176. 

67. Pa.—Commonwealth v. Jones, 6 
A.2d 804, 334 Pa. 321. 

Where Indlotment charged onlaw- 
fol wonadliLg with Intent to maim, 
disfigure, and disable, and indorse¬ 
ment stamped thereon recited that 
accused “does plead guilty thereto,” 
but immediately thereafter appear¬ 
ed the words “to unlawful wound¬ 
ing” in pen and ink, the indictment 
was admissible in subsequent prose¬ 
cution to attack accused’s credibil¬ 


ity, as against contention that only 
the misdemeanor of "imlawful 
wounding” was charged. 

Pa.—Commonwealth v. Jones, supra. 

68. Tex.—^Driver v. State, 285 S.W. 

312, 106 Tex.Cr, 29. 

70 C.J. p 921 note 73. 

68. Ohio.—Jackson v. State, 168 N. 
E. 626, 29 Ohio App. 416. 

70. Gsl—R ay v. State, 113 S.B. 106, 
28 GaA.pp. 758. 

71. Tex.—Browder v. State, 18 S.W. 
197, 30 Tex.App. 614. 

72. Ala.—^Hornsby v. State, 76 So. 
637, 16 Ala.App. 89. 

73. Ala.—Mitchell v. State, 10 So. 
618, 94 Ala. 68. 

70 C.J. p 921 note 76. 
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74. Iowa.—State v. Woodworth, 21 
N.W. 490, 66 Iowa 141. 

75. Pa.—Oberholtzer v. Heist, 16 A. 
804, 2 Mon. 396. 

76. Tex.—Wafford v. State, 44 Tex. 
439. 

Rider v. State, 9 S.W. 688, 26 
TexALpp. 334—^Butler v. State, 3 
TexApp. 48. 

Number of witnesses see supra $ 
622. 

77. Bla.—^Porter v. Ferguson, 4 Fla. 

102 . 

78. CaL—^People v. Markham, 80 P. 
620, 64 C. 167, 49 Am.R. 700. 

79. Vt.—Amldon v. Hosley, 54 Vt 
25. 
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bribery.®® A bad reputation for truth and veracity 
cannot be established by proof of a g^ood reputation 
for truth and integrity of the opposing witness.®^ 


Where witness admits his conviction on cross-ex¬ 
amination, this is sufficient, and the production of 
the record is not necessary.®® 


5. Sustaining Character of Impeached Witness, Impeachment of Impeaching Witness, and 

Effect of Impeachment 


§ 532. Sustaining Character of Impeached 
Witness 

a. Grounds for introduction of sustaining 

evidence 

b. Time for introduction of sustaining 

evidence 

a. Groimds for Introduction of Sustaining ISfI- 
dence 

(1) In general 

(2) Impeachment on cross-examination 
(1) In General 

Before testimony sustaining the character or reputa¬ 
tion of a witness may he admitted^ such character or 
reputation must be attacked or Impeached. It Is not 
necessary that the impeachment be successful, and an 
attempt is sufficient. 

The character or reputation of a witness must 
be attacked or impeached before testimony sustain¬ 
ing his character or reputation can be admitted,®® 
but it is not necessary that character witnesses for 
impeachment purposes should first be introduced 
if the veracity or character of the witness has been 
substantially impeached in other ways,®^ especially 
if he is a stranger in the county where the trial 
is being conducted.®® Evidence in rebuttal to sus¬ 
tain a witness* character or reputation may properly 
be admitted when his character or reputation has 


been assailed in order to discredit him,®® or when 
the opposite party brings out matters which, if true, 
tend to diminish the credibility of the witness by 
disparaging his character.®^ 

It is not necessary that there shall be a successful 
impeachment of the witness, but an attempt to im¬ 
peach his character, even though unsuccessful, war¬ 
rants the introduction of testimony as to his good 
character.®® Evidence of a good reputation for 
truth and veracity is admissible where the veracity 
of the witness has been attacked or impeached gen¬ 
erally,®® or the other party has shown the witness to 
have a bad reputation for truth and veracity,®® or a 
bad moral character generally.®^ The admission 
of testimony as to a witness* reputation for truth 
and veracity is not justified, however, by attacks on 
his veracity in the argument of counsel.®® 

Where a party voluntarily introduces evidence 
tending to impeach his own witness, he cannot after¬ 
ward introduce testimony to show that the reputa¬ 
tion of his witness for truth and veracity is good;®® 
and a party cannot put his own character in issue 
by his own testimony in a civil case and then offer 
in rebuttal proof of general good character and 
reputation.®^ 

There is a distinction between an attack on the 
character of the witness, as such, for credibility 
and an attack on the nature of the testimony given 


80. Mont—In re Wellcome, 59 P. 
445, 23 Mont 450. 

81. Pa.—Commonwealth v. Hazlett, 
14 Pa.Super. 352. 

82. N.J.—State V. Costa, 94 A.2d 803, 
11 N.J. 239. 

70 C.J. p 922 note 85. 

83. Ky.—Colker v. Connecticut Fire 
Ins. Co., 7 S.W.2d 502, 224 Ky. 837. 

Mich.—^People v. Tolewitske, 52 N. 

W.2d 184, 332 Mich. 456. 

Mont—Melnecke v. Skaggs, 213 P.2d 
287, 123 Mont 308. 

Tex.—Wells v. Lewis, Clv.App., 108 
S.W.2d 926, error dismissed. 

70 C.J. p 922 note 88. 

Competency of Impeaching witness 
see supra §S 519-520. 

Sustaining witness as to credibility 
generally see supra S§ 471-478. 

84. Mo.—State v. Cook, 207 S.W. 
831. 

70 C.J. p 922 note 89. 


85. Tex,—Texas, etc., K. Co. v. Ra¬ 
ney, Civ.App., 23 S.W. 340, affirmed 
26 S.W. 11, 86 Tex. 863. 

70 C.J. p 923 note 90. 

36, Tex.—^Anderson v. State, 31 S. 
W. 673, 34 Tex.Cr. 646, 53 Am.S.R. 
722 

70 C.J. P 923 note 91—7 C.J. p 989 
note 8L 

87. Al€u—^McDowell v. State, 189 So. 
183, 238 Ala. 101. 

Fla.—Alford v. Bamett Nat Bank 
of Jacksonville, 188 So. 322, 137 
Fla. 664. 

Ga.—^Ricks v. State, 28 S.B.2d 303, 70 
Ga.App. 895—Cuzzourt v. Popham, 
199 S.B. 848, 58 Ga.App. 758. 
m.—^Tedens v. Schumers, 14 IllA.pp. 
607, reversed on other grounds 112 
Ill. 263. 

Mo.—State v. Craft 92 S.W.2d 626, 
338 Mo. 831. 

70 C.J. p 923 note 92. 
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88. Tex.—^Dodson v. State, 192 S.W. 
2d 461, 149 Tex,Cr. 184. 

70 CJ. p 923 note 93. 

89. Ala.—Lusk v. State, 129 Ala. 1, 
30 So. 33. 

Okl.—^Burrows v. State, 46 P.2d 676, 
57 Okl.Cr. 197. 

Va.—^Fry v. Commonwealth, 177 S.E. 
860, 163 Va. 1085. 

Wis.—State v. Wrosch, 53 N.W.2d 
779, 262 Wis. 104. 

70 C.J. p 923 note 94. 

90. Ala.—^McMickens v. State, 88 So. 
342, 18 Ala.App. 36. 

70 C.J. p 924 note 95. 

91- Ky.—^Barker v. Commonwealth, 
273 S.W. 603, 209 Ky. 817. 

92. Tex.—Ricks v. State^ 19 Tex. 
App. 308. 

93. Tex.—^Mealer v. State, 22 S.W. 
142, 32 Tex.Cr. 102. 

94. Ind.—^Peoples Trust & Sav. Ca 
V. Cohen, 73 N.E.2d 366, 117 Ind. 
App. 472. 



98 C.J.S. 


WITNESSES § 532 


for belief.^5 Evidence as to good character is not 
rendered admissible by a mere attack on the credibil¬ 
ity of the testimony which the witness has given in 
the particular case, without any attack on his gen¬ 
eral character or his reputation for veracity,®® al¬ 
though it has been held that evidence of the witness* 
general reputation for truth is competent where 
his statements themselves are of such a character 
as to strain credulity.®^ A witness* character cannot 
be sustained where the attack on it was not made in 
his capacity as witness.®® Where the original testi¬ 
mony of a witness should not have been admitted, 
it is not reversible error for the court to exclude 
evidence to sustain his reputation after an attack 
thereon.®® 

A showing of interest or bias on the part of a 
witness is not such an attack on his general reputa¬ 
tion as warrants the introduction of testimony to 
show that his character is good.^ 

Remarks by judge. Where, during the cross-ex¬ 
amination of a witness, the presiding judge made 
remarks tending to discredit the witness, the party 
by whom such witness was introduced was held 
entitled to introduce evidence as to his good reputa¬ 
tion for truth and veracity.® 

Evidence improperly admitted. Even though evi¬ 
dence that has the effect of impugning a witness* 
good reputation for truth and veracity is improperly 
admitted, good reputation for truth and veradty 
may be shown,® since the party who offers the im¬ 
peaching evidence is in no position to object on the 
ground that it was improperly received but there 
is also authority to the contrary,® Evidence of good 
character is inadmissibile where the statute express¬ 


ly excludes it tmtil general reputation has been im¬ 
peached and the improper evidence does not meet 
the statutory requirements.® 

(2) Impeachment on Cross-Examination 

Evidence sustaining the character or reputation of a 
witness may, In the sound discretion of the court, be ad¬ 
mitted when the tendency of the cross-examination oT 
the witness has been to impeach it. 

The party by whom a witness is introduced has 
the right to introduce rebutting evidence to show 
that his character or reputation is good when the 
tendency of the cross-examination of the witness 
himself was to impeach it,^ particularly where the 
witness is a stranger in the county were the trial is 
being conducted.® Where the cross-examination 
does not attack general character or credibility as a 
witness, however, such evidence is not admissible.® 
The matter rests within the sound discretion of the 
trial court.i® Such testimony is admissible where 
the witness has been impeached by means of the 
substance of the questions and the manner of pro¬ 
pounding them,ii but there is some authority which 
holds that the propounding of questions which mere¬ 
ly reflect on the standing of the witness does not 
warrant the admission of independent evidence of 
reputation for truth and veracity.^® 

A rig^id cross-examination alone does not afford 
a predicate for testimony of good reputation for 
truth and veracity,^® unless its effect is such as to 
impeach the credibility of the witness.i^ Cross- 
examination directed solely to showing that the 
facts were otherwise than as testified to by the wit¬ 
ness does not warrant proof of his good character 
for truth and veracity.^® Where the impeachment 


95. 3BT.a.—Mercer v. State. 24 So. 164, 
40 Fla. 216, 74 Am.S.R. 136, 

Vt.—Stevenson v. Gunning’s Estate, 
26 A. 697, 64 Vt. 601. 

96. Ala.—Lassiter v. State, 47 So. 
2d 230, 36 Ala.App. 323, certiorari 
denied 47 So.2d 283, 264 Ala. 6. 

Ga.—^Reece v. State, 66 S.B.2d 138, 
208 Ga. 166. 

70 C.J. p 924 note 99. 

97. Va.—^Fry v. Commonwealth, 177 
S.E. 860, 163 Va. 1086. 

9a Mo.—Alklre Grocer Co. v. Ta- 
gart, 78 Mo.App, 166. 

70 C.J. p 924 note 1. 

99. HL—Clark v. People, 79 N.B. 
941, 224 Ill. 664. 

L Ky.—Shields v. Conway, 117 S.W. 
840, 133 Ky. 36. 

Or.—Portland First Nat. Bank v. 
Commercial Assur, Co., 62 P. 1060, 
83 Or. 43. 

2 , Mo.—^Landers ▼. Quincy, etc., R. 
Co., 114 S.W. 648, 134 Mo.App. 80. 
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a Ala.—Dickson v. Dinsmore, 122 
So. 437, 219 Ala. 353. 

Mo.—State v. Speritus, 90 S.W. 469, 
191 Mo. 24. 

4 . Ala.—^Dickson v. Dinsmore, 12® 
So. 437, 219 Ala. 353. 

a Tex.—^Roberts v. State, 35 S.W.2d 
176, 117 Tex.Cr. 418. 

70 C. J. p 924 note 8, 

a Ark,—^Lockett v. State, 207 S.W. 
66, 136 Ark. 473. 

7, Tenn.—^Lackey v. Metropolitan 
Life Ins. Co., 174 S.W.2d 676, 26 
Tenn.App. 664. 

H&ynea v. Gcrnuuiy, Civ«App.t 
144 S.W.ad 981. 

Dodson V. State, 192 S.W.2d 461, ] 
149 Tex.Cr. 184 —Clayton v. State, 
188 S.W.2d 1084, 189 Tex.Cr. 86. 

Ya,— jYy v. Commonwealth, 177 S.B. 
860, 168 Va. 1085. 

70 CLJ. p 924 note 11. 

Cross-examination for purpose of 
impeachment as to character or 
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reputation generally see supra $5 
614-617. 

8. Tex.—Clayton v. State, 138 S.W. 
2d 1084,139 Tex.Cr. 86. 

70 C.J. p 926 note 12. 

9 . Tex.—Holdbrook v. State, 2 S.W. 
2d 437, 109 Tex,Cr. 20. 

70 C.J. P 925 note 18. 

10. Tenn.—^Hlll v. State, 17 S.W.2d 
913, 169 Tenn. 297. 


11. N.C.—State v. Cherry, 63 N.C. 


493. 


Tenn.— Warfield v« Louisville, etc., 
B. Co., 66 S.W. 304, 104 Tenn. 74, 78 


Am.S.R. 911. 


12 . Mo.—State v. Ritter, 281 S.W. 
606, 288 Mo. 381. 

13 . Mo.—Orris v. Chicago, R. L & P. 
By. Co., 214 S.W. 124, 279 Mo. 1. 

14. Tex.— Littlejohn v. State, 273 S. 
W. 864, 100 Tex.Cr. 469. 

1 15 ^ Yt.—Stevenson v. Gunning’s Bs- 
1 tate, 25 A. 697, 64 Vt. 601. 
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is only by proof of particular facts elicited from the 
witness on cross-examination, evidence of good 
character is not competent in support of the wit- 
ness.i® 

b. Time for Introduction of Sustaining Evi¬ 
dence 

It Is not ordinarily permissible to Introduce evidence 
of good character before any Impeaching evidence Is In¬ 
troduced; the laying of a predicate for Impeachment Is 
not sufficient. 

The mere fact that, on cross-examination of a 
witness, a predicate for his impeachment is laid 
does not authorize the introduction of evidence of 
good character, before any impeaching evidence is 
introduced but the rule has been held to be oth¬ 
erwise where the witness is a stranger in the local¬ 
ity.^® However, the matter has been held to be 
within the discretion of the court.^® When the im¬ 
peaching evidence is actually introduced an op¬ 
portunity for rebuttal by proof of good character 
should be afforded so, where the state introduces 
witnesses who attack the credibility of defendant’s 
witness after defendant has closed, defendant has 
the right to introduce other witnesses to sustain the 
character of the witness so attacked.^l 

§ 533. -Competency of Sustaining Wit¬ 

ness 

In order for a witness to be competent to sustain the 
reputation of an impeached witness, he must be acquaint¬ 
ed with his general character or reputation. 

A sustaining reputation witness must be acquaint¬ 
ed with the general character or reputation of the 
impeached witness in the community of his 
residence.23 He must state what that reputation 
is,^^ and give his opinion whether from his knowl¬ 


edge of such reputation he would believe the wit¬ 
ness under oath.®® His qualification depends not on 
his place of residence, but on the means and extent 
of his information.®® Where a witness knows the 
general reputation of the impeached witness, he may 
be competent to testify.®*^ Even though he has 
never heard such reputation discussed he may know 
what it is and hence be competent to testify that it 
is good,®® or that he would believe such witness un¬ 
der oath;®® but there is some authority which holds 
otherwise-®® 

A witness whose evidence is predicated on some 
specific act or on personal dealings with the ini- 
peached witness and not on general reputation is 
incompetent,®^ but, where it appears that he also 
knows his general reputation, testimony as to the 
reputation may be drawn from him.®® Where a 
witness knows the general reputation of the im¬ 
peached witness and states that it is good, the fact 
that such is also his individual opinion does not 
justify exclusion of his testimony.®® A witness hav¬ 
ing equal means of knowledge with the impeaching 
witness may contradict his statement that the gen¬ 
eral reputation of the impeached witness for truth 
is bad.®4 

The impeached witness is as competent to testify 
as to his character for truthfulness as anyone else.®® 

Father of witness. The father of a witness is 
not, because of the relationship, incompetent to tes¬ 
tify to sustain the witness’ character.®® 

§ 534 , -Nature of Sustaining Evidence 

a. In general 

b. Time and place to which evidence may 

relate 


Va.—^Reynolds v. Richmond, etc., R. ] 
Co., 23 S.B. 770, 92 Va. 400. 

16. N.T.—^Hannah v. McKelllp, 49 
Barb. 342—^Frost v. McCargar, 29 
Barb. 617. 

17. Tex.—Thompson v. State, 167 S. 
W. 346, 74 Tex.Cr. 145—^Nelll v. 
State, 91 S.W. 791, 49 Tex.Cr. 219. 

18. Tex.—^Harris v. State, 94 S.W. 
227, 49 Tex.Cr. 338. 

Phillips V. State, 19 Tex.App. 168. 

19. U.S.—Bolling v. U. S., C.CJl.Va., 
18 F.2d 863. 

20. Tex.--Neill v. State, 91 S.W. 791. 
49 Tex.Cr. 219. 

70 C.J. p 926 note 24. 

21. La.—State v. Swindall, 66 So. 
702, 129 La. 760. 

22. Minn.—Simon v. Carroll, 62 N. 
W.2d 822, 241 Minn. 21L 


S,C.—^Heretis v. Taggs, 60 S.E.2d 
689, 217 S.C. 369. 

70 C.J. p 925 note 26. 

23. Minn.—Simon v. Carroll, 62 N. 

W.2d 822, 241 Minn. 211. 

2A Minn.—Simon v. Carroll, supra. 

25. Minn. —Simon v. Carroll, supra. 

26 . Mo.—Corpns JVjds cited in Ar¬ 
nold V. Alton R. Co., 124 S.W.2d 
1092, 1096, 343 Mo. 1049. 

70 C.J. P 925 note 27. 

27. N.Y,—^Adams v. Greenwich Ins. 
Co., 70 N.Y. 166. 

70 C.J. p 925 note 28. 

28. Ga.—Gordon v. State, 72 S.B. 
544, 10 Ga.App. 35. 

70 C.J. p 926 note 29. 

Negative testimony as sustaining 
evidence see infra § 534. 

29. N.Y.—^McAllester v. Potter-Brit- 
ton, 60 N.Y.S. 39, 43 App.Div. 211. 

70 C.J. p 926 note 80. 
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30. Md.—Sloan v. Edwards, 61 Md. 
89. 

31. S.C.—^Heretis v. Taggs, 60 S.EL 
2d 689, 217 S.C. 369. 

70 C.J. p 926 note 32. 

82. Ala.—Janies v. State, 72 So. 299, 
14 Ala.App. 662. 

70 C.J. p 926 note 33. 

33. Tex.—Hill v. State, 173 S.W. 
1022, 76 Tex.Cr. 269. 

3^ Md.—Sloan v. Edwards, 61 Md. 
89. 

35. Mo.—Costello V. EAnsas City, 
219 S.W. 386, 280 Mo. 676. 

70 C.J. p 926 note 36. 

36. Ala.—^Brown v. State, 38 So. 268, 
142 Ala. 287. 

Family relationship as bearing on 
competency of witness generally 
see supra $$ 74-104. 
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c. Negative testimony 

d. Rebutting effect of evidence of arrest 

or indictment 

e. Rebutting effect of evidence of con¬ 

viction 

a. In G*eneral 

An Impeached witness may Pe sustained by evidence 
of general good reputation, by evidence of good reputa¬ 
tion for truth and veracity, or by the testimony of wit¬ 
nesses who state that they would believe him under oath. 

An impeached witness may be sustained by evi¬ 
dence of his general good character or reputation, 
or by showing his good reputation for truth and 
veracity.38 There is some authority which confines 
the subject of inquiry to reputation for truth and 
veracity.3^ The witness may not be sustained by 
evidence disproving particular facts brought out on 
cross-examination of the impeaching witness,^® or 
by showing the foundation of bad reports against 
him and then showing that he was not guilty of the 
particular wrong act of which he was suspected or 
accused.41 A witness whose impeachment has been 
attempted by proof of general bad character may 
be sustained by the testimony of witnesses who 
admit that his general character is bad, but state 
that nevertheless they would believe him on oath.^2 

General character or reputation of a witness 
cannot be shown by evidence of the witness’ reputa¬ 
tion for official integrity,^3 or by proof of particular 
acts or conduct,44 but it may be shown by his reputa¬ 
tion among his business associates.46 After a sus¬ 


taining witness has stated that the reputation of the 
impeached witness is good or bad, he may amplify 
or qualify his testimony by stating that it is good 
for certain virtues or bad for certain vices.4« It is 
permissible to show any conduct or declarations of 
the party who has sought to impeach a witness, 
evincing that he esteems such witness honest and 
worthy,47 or conduct or declarations of the impeach¬ 
ing witness inconsistent with his testimony as to the 
bad character of the other witness.48 

A sustaining witness cannot testify as to his in¬ 
dividual opinion of the credibility of the impeached 
witness,49 based on his own personal knowledge of 
the witness,^® or dealings with him.^^ He cannot 
be asked whether he ever heard certain other per¬ 
sons speak of the impeached witness’ character, 
where it does not appear where such other persons 
lived, or what was the extent of their acquaintance 
with the person whose character was attacked.52 

After certain facts have been brought out which 
unexplained would impeach the character of the 
witness or create distrust of his truthfulness or 
integrity, the witness may be sustained by evidence 
in explanation of those facts,®^ or by evidence re¬ 
butting or mitigating their effect,54 contradic¬ 
tion,55 or by proof of the actual facts,55 but not by 
hearsay evidence.5'^ Similarly, it is proper to refute 
insinuations arising from the character of the ques¬ 
tions propounded to the witness attempted to be 
impeached,58 or from the character of the answers 
given by the impeaching witness on cross-examina- 


37. Qa,—^Reece v. State, 66 S.E.2d 
133, 208 Ga. 165. 

Wis.—State v. Wroscli, 53 N.W.2d 
779, 262 Wis. 104. 

70 C.J. p 926 note 39. 

38. Tex.—Helton v. State, Cr., 125 
S.W. 21. 

70 aj. p 926 note 40. 

39. Fla.—^Mercer v. State, 24 So. 
154, 40 Fla. 216, 74 Am.S.R. 135. 

70 C.J. p 926 note 41. 

40. Ind.—Brower v. Ream, 42 N.E. 
824, 15 Ind.App. 51. 

70 C.J. p 926 note 42. 

41. Iowa.—State v. Woodworth, 21 
N.W. 490, 65 Iowa 141. 

70 C.J. p 926 note 48. 

42 . Ga.—Gibson v. State, 98 S.E. 
48, 20 Ga.App. 73. 

70 aJ. p 926 note 44. 

43. XJ.S.—^Harris v. XJ. S., C.C.A.Ohio, 
16 F.2d 117. 

44 . Pa.—^Blres v. Pittsburgh By. Co., 
Com.Pl., 102 Pittsb.L.eg.J. 227. 

Tex.—^Tweedle v. Stat^ 218 S.W.2d 
846, 158 Tex.Cr. 200. 

70 C.J. p 926 note 46. 


45. Iowa.—^Bays v. Herring, 1 N.W. 
558, 51 Iowa 286, 292. 

46. N.C.—State v. Hicks, 157 S.B. 
851, 200 N.C. 539. 

47. N.T.—Stacy v. Gr aham, 14 N.T. 
492. 

70 C.J. p 927 note 49. 

48. Tex.—^Beeson v. State, 180 S.W. 
1006, 60 Tex.Cr, 39. 

70 C.J. p 927 note 50. 

Conduct inconsistent with testimony 
generally see supra § 464. 
Inconsistent or contradictory state¬ 
ments generally see infra §S 573- 
628. 

49. Ga.—Savannah, etc., R. Co. v. 
Wideman, 25 S.E. 400, 99 Ga.. 245. 

Wis.—State V. Wrosch, 58 N.W.2d 
779, 262 Wis. 104. 

Questions on direct examination see 
infra S 535. 

50. Ala.—McGimpsey v. State, 100 
So. 628, 20 Ala.App. 11, certiorari 
denied 100 So. 629, 211 Ala. 415. 

Mich.—^Lee v. Andrews, 114 N.W. 672, 
151 Mich. 5. 

Competency of witness see supra 9 
633. 
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51. Ala.—Jackson v. State, 17 So. 
833, 106 Ala. 12. 

Ga.—Jackson v. Middlebrooks, 71 S. 
E.2d 463, 86 Ga.App. 259. 

52. Iowa.—State v. Allen, 69 N.W. 
274, 100 Iowa 7. 

53. Tex.—^Ft. Worth Belt Ry. Co. v. 
Cabell, Civ.App., 161 S.W. 1083. 

70 C.J. p 927 note 55. 

54. Ark.—Dixon v. State, 75 S.W.2a 
242, 189 Ark. 812. 

N.C.—Corpus Juris cited In State v. 
Minton, 68 S.E.2d 844, 850, 234 N. 
C. 716, 31 A.L..R.2d 682. 

70 C.J. p 927 note 56. 

55. Md.—Seibert v. State, 105 A. 
161, 133 Md. 309. 

70 C.J. p 927 note 57. 

56. Mo.—State v. Ritter, 231 S.W. 
606, 288 Mo. 381. 

70 C.J. p 927 note 68. 

67- Wash.—State v. Craig, 100 P. 

167, 62 Wash. 66. 

70 C.J. p 928 note 59. 

58. Ark.—^Hopper v. State, 286 S.W. 
I 695, 161 Ark. 299. 

1 70 C.J. P 928 note 60, 
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tion.5^ The impeached witness himself cannot testi¬ 
fy in rebuttal that reports concerning him mentioned 
by the witnesses who impeached his reputation were 
circulated by his enemies,®® but this evidence may 
be brought out by the testimony of other witnesses.®^ 
Irrelevant, immaterial, and collateral matters. 
Evidence which does not directly tend to support the 
good character of the witness, and which would in¬ 
troduce a collateral issue tending merely to delay 
the trial, is inadmissible.®^ Sustaining a witness by 
proof of immaterial facts has been held not permis¬ 
sible in the face of timely objections, even though 
the opposite party had asked the witness concerning 
such facts without objection.®® 

b. Time and Place to Which Evidence May 
IRelate 

Sustaining evidence is not confined to the same neigh¬ 
borhood, or to the same time spoken of by the impeach¬ 
ing witnesses, but it may relate to the witness* reputa¬ 
tion for veracity years previously and In a different place. 

It has- been held that greater latitude should be 
allowed in supporting than in attacking the charac¬ 
ter of a witness ;®^ and, hence, the supporting evi¬ 
dence is not confined to the same neighborhood, or 
to the same time spoken of by the impeaching 
witnesses, but it is permissible to prove the im¬ 
peached witness* character for veracity years pre¬ 
viously and in a different place in which he had 
resided.®® Whether or not the evidence offered is 
too remote to be of any probative value is addressed 
to the discretion of the trial court.®® 

Where the reputation of a witness for truthfulness 
is assailed, the party calling him has the right to 
introduce testimony to show that his reputation is 
good, not only at the time of the trial, but that it 
has always been good.®*^ It has been held proper 


to permit a party in his rebutting evidence, as to the 
characters of impeached witnesses, to prove that 
they were good before the suit was commenced.®® 
Where a witness is impeached by showing that his 
character at a former period of his life had been 
bad, evidence that his present character is good is 
admissible to repel the presumption that his bad 
character has continued.®® 

Questions concerning general reputation should 
be confined to the community in which the im¬ 
peached witness lives,but they should not be 
limited to too small a locality.^i The extent differs 
in different persons and depends on the testimony 
with respect to the position or business of the person 
whose character is attacked.*^® Evidence as to the 
reputation of the witness in a city five miles from 
the place of his residence, acquired in the course of 
business dealings or otherwise, is admissible and 
the mere fact that a witness has resided in a com- 
mimity but six months will not, as a matter of law, 
justify the exclusion of evidence as to his general 
reputation for truth and veracity in that com¬ 
munity, on the ground that he has not resided there 
long enough to establish any reputation in that 
respect*^^ 

c. Negative Testimony 

Testimony that the witness has heard nothing deroga¬ 
tory, or nothing at all, of the character of the impeached 
witness may be given by one so situated that the bad 
reputation of the impeached witness, If It existed, would 
be known to him. 

One who has been so situated that the bad reputa¬ 
tion of the impeached witness, if it existed, would 
be known to him may testify that he has never 
heard anything said derogatory of the character of 
such witness,"^® or that he never heard his reputa- 


59. Ala.—^Porter v. State, 101 So. 97, 
20 Ala-App. 74. 

70 C.J. p 928 note 61. 

60. Tex.—^Teatts v. St. liouls South¬ 
western Ry. Co. of Texas, Civ. 
App., 184 S.W. 636, error dismiss¬ 
ed, CoulApp., 244 S.W. 508. 

61. Tex.—Teatts v. St Louis South¬ 
western Ry. Co. of Texas, supra. 

62. Ala.—Corpus Jtitis cited in Bar¬ 
bour V. State, 78 So.2d 328, 338, 262 
Ala. 297. 

D.C.—^Howser v. Pearson, D.C., 95 F. 

Supp. 936. 

70 aJ. p 927 note 64. 

Xuvoluatary appearance of witness 
In murder prosecution, where char¬ 
acter of sole witness for acctised was 
attacked, refusal to permit accused 
to show that witness did not appear 
voluntarily and that the facts known 
to such witness and considered ben¬ 
eficial to accused were not voluntar¬ 


ily made to accused by the witness, 
but were brought to him by a third 
person without knowledge or consent 
of the witness was not error. 

Fla.—Madison v. State, 189 So. 882, 
138 Fla. 467. 

63. Tex.—Turner v. State, 276 S.W. 
705. 101 Tex.Cr. 584. 

64. Wash.—State v. Thomas, 113 P. 
2d 73, 8 Wash.2d 573. 

70 C.J. p 928 note 67. 

On cross-examination of sustaining 
witness see infra S 535. 

66. Al€L— Pr&eter v. State, 18 So. 

238, 107 Ala. 26. 

70 C.J. p 928 note 68. 

66. Idaho.—State v. Goodrich, 196 
F. 1043, 33 Idaho 654. 

67. tr.S.—Dimmick v. XJ. S., Cah, 
186 F. 257, 70 C.aA, 141. 

70 C.J. p 928 note 70. 

68. Ind.—King v. Kersey, 2 Ind. 
402. 


69. Central R*, etc., Co. v. 
Dodd, 10 S.£!. 206, 88 Ga. 507. 

70 C.J. p 929 note 72. 

70. N.C.— State v. Steen, 117 S.B. 
793, 185 ISr.C. 768. 

71. Me.—Woodman v, Churchill, 61 
Me, 112. 

70 C.J. P 929 note 74. 

72. Me.—Woodman v. Churchill, su¬ 
pra. 

73. Wash.—State v. Cushing, 45 P. 
145, 14 Wash. 627, 63 Am.S.R. 883. 

Knowledge of sustaining witness see 
supra § 533. 

74. Tex.—^Alderson v. State, 111 S. 
W. 738, 63 Tex.Cr. 626. 

75. Ky.—Davenport v. Common¬ 
wealth, 148 S.W.2d 1054, 285 Ky. 
628. 

70 C.J. p 929 note 78—22 C.J. p 484 
note 71. 

Competency of sustaining witness 
see supra S 583. 
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tion discussed,*^® as such testimony tends strongly 
to show that the reputation of the person in ques¬ 
tion is good.*^*^ However, it has been held that evi¬ 
dence of particular witnesses that they have never 
heard anything against the character of the im¬ 
peached witness has no tendency to refute the posi¬ 
tive testimony of impeaching ^vitnesses that his 
character is bad,*^* but the testimony is worthless if 
the witness is not so situated as to have an op¬ 
portunity to hear what is said.*^^ 

d. Rebutting Effect of Evidence of Arrest or j 
Indictment 

Where the arrest or Indictment of a witness has been 
shown, testimony in explanation thereof Is admissible to 
rebut the effect of the arrest or indictment on the char¬ 
acter of the witness. 

Where the arrest of a witness has been shown, the 
fact that he was not indicted for the crime may be 
brought out,80 although the contrary has also been 
held.8i Furthermore, it may be shown that he was 
imprisoned not as a suspect but as a material wit- 
ness.82 After evidence of an indictment against a 
witness has been introduced, testimony in explana¬ 
tion of it is admissible to rebut its effect,*® and ex¬ 
clusion of such testimony by the court is error,®^ but 
the explanation may in turn be rebutted by other 
evidence.86 The witness may not go into the de¬ 
tails or circumstances when they are immaterial 


and prejudicial.«8 it has been held that explana¬ 
tion of the indictment should be confined to the im¬ 
peached witness alone, and other witnesses may not 
be called on that issue.*^ 

It may be shown in rebuttal that the indictment 
against the witness was dismissed,** that he was 
not guilty of the charge,** that the case never came 
to trial,*® or that he was acquitted.*^ It may be 
shown that he has been pardoned,** or that he has 
never been convicted of any offense.*® After the 
acquittal or dismissal of the charges has been sho^, 
the judgment cannot be introduced to substantiate 
the fact,*4 nor can facts or details attending the 
charge be brought out,** nor can evidence of a com¬ 
promise of a claim for unjust prosecution be intro¬ 
duced.** After an indictment or arrest of a wit¬ 
ness has been shown, proof of his good reputation 
for truth and veracity has been held to be admis¬ 
sible ;*’ but there is also other authority to the 
contrary.** Where the opposite party draws out 
the information that the witness was tried for a 
crime in another state and acquitted, evidence of 
general character for truth and integrity is inadmis¬ 
sible.** 

e. Eebutting Effect of Evidence of Conviction 

A number of court* have held that evidence to rebut 
or mltlaate the elTect of proof of conviction for crime Is 
not admissible because the adjudication of BUilt or In- 


76. Ky.—^Davenport r. Common¬ 
wealth. 148 S.W.2d 1054, 286 Ky. 
628. 

N.C.—State v. Carden. 183 S.B. 898, 
209 N.C. 404, certiorari denied Car¬ 
den V. State of N. C., 66 S.Ct. 960, 
298 U.S. 682, 80 L-Bd. 1402. 

70 C.J. p 929 note 79—22 C.J. p 484 
note 72. 

77. Ky.—Davenport v. Common¬ 
wealth, 148 S.W.2d 1064, 285 Ky. 
628. 

70 C.J. P 929 note 80. 

78. Ill.—^Magee v. People, 28 NJB3. 
1077, 139 Ill. 138. 

Hays V. Johnson, 92 lUJ^P. 80. 

79. IJ.S.—Shewitz v. XT. S., C.C.A. 
Mich.. 293 F. 681. 

80. Tex.—Crutchfield v. State, 162 S. 
W. 1053, 68 Tex.Cr. 468. 

81. Ala.—Killian v. Webber, App., 
64 So.2d 634. 

82 . —State V. Winstead, 16 So.2d 
793, 204 La. 866. 

83. Tex.—Chappel v. State, 126 S.W. 
2d 984, 186 Tex.Cr. 628—Allred v. 
State, 105 S.W.2d 286, 182 Tex.Cr. 
480. 

70 C.J. p 930 note 84. 

Civil case 

Where insurer alleged as a defense 
to action on fire policy that insured 
burned or caused Insured property to 


be burned in order fraudulently to 
collect insurance and it devd.oped at 
trial if anyone intentionally set fire 
to building, it must have been in¬ 
sured's tenant and witness, testimo¬ 
ny as to reputation of such witness 
as an honest citizen was inadmissi¬ 
ble, even though evidence before 
jury indicated witness had been in¬ 
dicted in connection with burning of 

building. ^ ^ 4 * 

—Skidmore v. Star Ins. Co. or 
America. 27 S.E.2d 845, 126 W.Va. 
307. 

Discretion of oonxt 

It Is within discretion of court on 
trial of civil suit for damages aris¬ 
ing from accident to permit party to 
testify as to disposition of criminal 
charges against him because of same | 
accident. 

Md.—Zeller v. Mayson, 179 A. 173, 
168 Md. 663. 

84 . Tex.—Davis v. State, 40 S.W.2d 
809, 118 Tex.Cr. 410. 

70 C.J. P 930 note 85. 

85. Tex.— McBride v. State, 281 S.W. 
1074, 103 Tex.Cr. 688. 

86. Tex.—Allred v. State, 106 S.W. 
2d 286, 182 T€X.Cr. 480—William 
V. State, 267 S.W. 544, 96 Tex.Cr. 
294. 

87. Tex.—MiUer v. State, 294 S.W. 
682, 106 Tex.Cr. 686. 
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88. Tex.—Davis v. State, 40 S,W. 
2d 809,118 Tex.Cr. 410. 

70 C.J. P 930 note 89. 

89. Tex.—Skinner v. State, 261 S. 
W. 810, 94 Tex.Cr. 871. 

70 C.J. P 930 note 90. 

90. Tex.—Watts v. State, 126 S.W. 
2d 486, 136 Tex.Cr. 484. 

91. Tex.—Green v. State, 137 S.W. 
126, 62 Tex.Cr. 845. 

70 C.J. P 930 note 91. 

92. Tex.—Adamson v. State, 21 S.W. 
2d 675, 113 Tex.Cr. 835. 

93. Mo.—State r. Weisman, 141 S. 
W. 1108, 238 Mo. 647. 

94 . Tex.—^Payne v. State, 148 S.W. 
694, 67 Tex.Cr. 161. 

95. Ark.—^Lassiter v. State, 208 S. 
W. 21,137 Ark. 273. 

70 C.J. P 980 note 94. 

96. Tex.—^Ray v. State, 226 S.W. 628, 
88 Tex.Cr. 196. 

70 C. J. P 930 note 96. 

97. Ohio.—Webb v. State, 29 Ohio 
St. 361. 

70 C.J. P 930 note 96. 

98. N.T.—People v. Gay, 7 N.T. 878. 
70 C.J. P 980 note 97. 

99 . Mass.—Harrington v, Lincoln, 4 
Gray 563, 64 Am.D. 96. 

70 C.J. P 930 note 98. 
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nocence fs conclusive; others have held that such evi¬ 
dence Is not barred. 

The extent to which the odium attached to proof 
of a conviction for crime may be rebutted or miti¬ 
gated to sustain the character or credibility of the 
witness sought to be impeached is subject to a 
divergence of judicial opinion. A number of courts 
have held that, after proof of conviction has been 
introduced, testimony tending to show that the wit¬ 
ness was not in fact guilty is not admissible,^ since 
the adjudication of his guilt or innocence is con¬ 
clusive,^ and evidence of that nature introduces a 
collateral issue and is immaterial.^ Other courts 
have held that the record of conviction is not con¬ 
clusive for this purpose,^ and the witness may testify 
that he was not guilty of the offense,^ at least in a 
civil case.® 

There is some authority holding that in a crim¬ 
inal case the record of conviction as between the 
state and defendant is conclusive,^ and evidence of 
guilt or innocence is immaterial,® and cannot be 
shown.® The record of a conviction in another 
state has been held not to be conclusive for this 


purpose.1® Courts have held that the conviction 
cannot be explained,^! but there is authority holding 
that the witness may make such explanations as 
would remove implications of untruthfulness and 
serve to reinstate him as a witness.^^ 

In the various jurisdictions it has been held that 
the nature of the offense may be shown,at least 
where the evidence of conviction is made by oral 
testimony and the circumstances of the offense 
may be shown if in extenuation of the act or in 
mitigation of its effect.!® The court should be al¬ 
lowed a large measure of discretion in this regard,!® 
but the court in the exercise of its discretion may 
refuse to permit extenuating circumstances to be 
introduced after the nature of the offense has been 
shown.!7 It has been held that the witness may 
show the reason for his conviction,!® at least where 
the conviction has been set aside,!® and that the 
conviction cannot be shown to have been illegal.®® 
The witness may state the facts on which the con¬ 
viction rests,®! but cannot refute them.®® 

Failure of the party who elicits the fact that the 
witness was confined in prison to inquire as to the 


X. Ala.—Ellis V. State, 11 So.2a 861, 
244 Ala. 79. 

Mayo V. State, 24 So.2d 769, 32 
Ala.App. 264. 

Mass.—Commonwealth v. Gettigan, 
148 N.B. 113, 262 Mass. 450. 

70 C.J. p 930 note 1. 

2. Mass.—Morrissey v. Powell, 23 
N.B.2d 411, 304 Mass. 268, 124 A.Li. 
R. 1522. 

70 C.J. p 930 note 2. 

3. Ala.—^Pormby v. Williams, 81 So. 
360, 17 Ala.App. 24. 

70 C.J. p 931 note 3. 

4. Neb.—Reed v. State, 92 N.W. 
321, 66 Neb. 184. 

5. D.C.—^Mas V. U. S., 151 P.2d 32, 
80 U.S.APP.D.C. 223, certiorari de¬ 
nied 66 S.Ct. 267, 326 TT.S. 776, 90 
L.Ed. 469—^U. S. v. Boyer, 160 F.2d 
695, 80 U.SA.PP.D.C. 202, 166 A.L.JEI. 
209. 

70 C.J. p 931 note 6. 

6. N.Y.—Sims v. Sims, 76 N.T. 466. 
Wolkoff V. Tefft, 12 N.T.S. 464, j 

59 N.Y.Super. 52. 

7. Mass.—Commonwealth v. Getti- 
gan, 148 N.E. 113, 252 Mass. 450. 

70 C.J. p 931 note 7. 

Becozd held coiLclusl7e 
Where defendant testified in his 
own behalf and stated on cross-ex¬ 
amination that he had only been 
twice previously convicted of felon¬ 
ies, and state offered in rebuttal rec¬ 
ords of five previous felony con¬ 
victions, it was not error to deny de¬ 
fendant's offer as to manner In which 
prior proceedings had been held and 


in particular that he did not have 
counsel, that he had not pleaded 
guilty, that he had had no Jury, an<S 
that he had been sentenced only once 
and only once convicted. 

Neb.—^Lipscomb v. State, 76 N.W.2d 
399, 162 Neb. 417. 

8. Ill.—Gallagher v. People, 71 N.B. 
842, 211 Ill. 158, error dismissed 27 
S.Ct. 779, 203 U.S. 600, 61 LJEJd. 
834. 

9. Mass.—Commonwealth v. Getti- 
gan, 148 NJE3. 113, 252 Maas. 450. 

70 C.J. p 931 note 9. 

10. N.Y.—Sims v. Sims, 75 N.Y. 466. 

11. Ala.—^Nelson v. State, 44 So.2d 

802, 35 Ala.App. 179—Mayo v. 

State, 24 So.2d 769, 32 AlaApp. 
264. 

Cal.—^People v. Moore, 160 P.2d 857, 
70 C.A.2d 168. 

Mass.—^Morrissey v. Powell, 23 N.B. 
2d 411, 304 Mass. 268, 124 A.L.R. 
1522. 

70 C.J. p 931 note 11. 

12. U.S.—Merrill v. U. S., C.CA.Or., 
6 P,2d 120. 

70 C.J. p 931 note 12. 

13. Pla.—^Mead v. State, 86 So.2d 
773—^Noellng v. State, 40 So.2d 
120 . 

Va.—Smith v. Commonwealth, 172 S. 

E. 286, 161 Va. 1112. 

70 C.J. p 931 note 13. 

14. m. —Garman v. Smith, 263 Ill. 
App. 297. 

16. D.C.—Mas V. XT. S., 161 F.2d 32, 
80 XJ.S.App.D.C. 223, certiorari de¬ 
nied 66 S.Ct. 267. 826 U.S. 776, 90 
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Ii.Ed. 469—^U. S. V. Boyer, 150 F.2d 
595, 80 U.S.APP.D.C. 202, 166 A.L..R. 
209. 

70 C.J. p 931 note 14. 

16. U.S.—^Bank of America Nat. 
Trust and Sav. Ass’n v. Rocco, CA.. 
Pa., 241 P.2d 455—U. S. v. Pinna, C. 

A. I11., 229 P.2d 216. 

Md.—^Donnelly v. Donnelly, 143 A. 

648, 156 Md. 81. 

Brief protestations 

Where evidence of previous con¬ 
viction of a defendant or other wit¬ 
ness is offered for impeachment, in¬ 
quiry into the previous crime should 
stop with any reasonably brief prot¬ 
estations on behalf of a defendant 
or witness which he may wish to 
make, and how far the inquiry should 
go Is a matter in which the trial 
Judge should be given a wide discre¬ 
tion. 

D.C.—U. S. V. Boyer, 160 F.2d 596, 80 
U.S.APP.D.C. 202, 166 A.L.R. 209. 

17. U.S.—^U. S. V. Pinna, C.A.I11., 229 
P.2d 216. 

Va.—Coffey v. Commonwealth, 51 S. 

B. 2d 216, 188 Va. 629. 

Wis.—Werner v. State, 206 N.W. 898, 
189 Wis. 26. 

18. Tex.—Calvert v. State, 291 S.W. 
906, 106 Tex.Cr. 245. 

19. Wis.—Benedict v. State, 208 N. 
W. 934, 190 Wis. 266. 

20. N.Y.—^People v. Michaels, 163 N. 
Y.S. 796, 168 App.Div. 268, 33 N.Y. 
Cr. 231. 

70 C.J. p 932 note 18. 

21. N.Y.—^People v. Michaels, supra. 

22. N.Y.—^People v. Michaels, supra. 
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cause and nature of the offense is not error.^® 
Where a plea of guilty to a crime charged is 
shown, it has been held that the witness may show 
the circumstances under which the plea was entered 
and the reason therefor,^4 but there is other au¬ 
thority holding such testimony inadmissible.^B Evi¬ 
dence that the conviction was reversed in the ap¬ 
pellate court is competent,^® and, where the witness 
has testified on cross-examination that he was con¬ 
victed of a crime, it is permissible to show that he 
was found not guilty by reason of insanity.27 

Where a witness has been convicted of a certain 
offense and the other party has characterized the of¬ 
fense under a different name, it is proper for the 
witness to deny guilt as to that offense.^® The 
odium of a conviction may be mitigated by a show¬ 
ing that the witness has served his sentence or has 
been paroled.^^ It may be mitigated by showing 
that after the witness paid the penalty he was re¬ 
ceived into the employ of the attorney who prose¬ 
cuted him,30 that the witness while imprisoned had 
liberties and was called a "trusty,''3i or that he was 
convicted on conflicting evidence^^ or perjured testi¬ 
mony.3 3 It has been held, however, that the odium 
of a conviction may not be mitigated by a showing 
of an expression of an opinion by the judge be¬ 
fore whom the witness was tried,34 or by showing 
that the witness never paid the fine35 or never per- 
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formed the hard labor sentence®® imposed on him, 
or by showing that he was given probation.®^ 

Character or reputation. Proof that a witness has 
been convicted of a crime is such an impeachment 
as warrants the introduction of evidence to sus¬ 
tain his character,®® and evidence of his good repu¬ 
tation,3® or his reputation for truth and veracity,^® 
is admissible. A mere interrogation of the witness 
as to whether he has ever been convicted of a crime, 
which the witness answers in the negative, does not 
attack the general character of the witness so as to 
permit the introduction of evidence of good charac- 
ter,4i but the witness may testify that he had never 
even been charged or indicted for any offense.42 

Pardon. Where a witness has been impeached by 
showing that he has been convicted of crime, it may 
be shown that he has been pardoned ;43 and a re¬ 
fusal by the court to allow such testimony is er¬ 
ror,44 for the pardon reestablishes the witness’ credi- 
bility.^5 There is authority, however, holding that a 
pardon proves nothing as to the witness’ credibility 
and evidence of that fact introduces a collateral is¬ 
sue and is inadmissible in a criminal case.4® In ac¬ 
cordance with the former rule, the circumstances 
under which the pardon was granted may be 
shown.47 The fact that the state by its questions 
to its witness waives proof of his conviction of a 
felony by a certified copy of the judgment does not 


23 . Va.—Harris v. Commonwealth, 
105 S.B. 641, 129 Va. 751, 

70 C.J. p 932 note 21. 

24. Tex.—^Acton v. State, 241 S.W, 
164. 92 Tex.Cr. 6. 

70 C.J. p 932 note 22. 

25. Wash.—Coles v, MeNamara, 241 
P. 1, 136 Wash. 624. 

70 C.J. P 932 note 23. 

Plea of nolo oontendere 
In action wherein defendant ad¬ 
mitted on cross-examination as wit¬ 
ness that he had been sentenced by 
federal court to pay a fine on his 
plea of nolo contendere in criminal 
case, trial court did not err in re¬ 
fusing to permit defendant and his 
attorney in such case to explain 
circumstances surrounding entry of 
such plea. 

Wash.—^Haley v, Brady, 137 P.2d 505, 
17 Wash.2d 775, 146 AJLuJR. 869. 
XSental operation 

While the general rule is that a 
witness may testify to his mental 
operation in explaining acts or state¬ 
ments brought out by adverse party 
to discredit witness on cross-exam¬ 
ination, the i*ule does not apply if 
the witness is discredited by showing 
prior conviction of witness; and in 
prosecution for transportation of il¬ 
legal liquor, accused’s testimony of 
mental operation in explanation of 


testimony on cross-examination, used 
to discredit him, that he had pleaded 
guilty of carrying a concealed weap¬ 
on just to get matter settled was 
properly not admitted. 

Ala,—Lee v. State, 69 So.2a 467, 37 
Ala,App. 321, certiorari denied 69 
So.2d 470. 260 Ala. 698. 

26. U.S.—Bolling V. U. S., C.CA.Va., 
18 P.2d 863. 

27 . Cal.—^People v. Hoenschle, 22 P. 
2d 777, 132 CJL 387. 

28 . Mo.—^Maurizi v. Western Coal 
& Mining Co,, 11 S.W.2d 268, 321 j 
Mo. 378. 

70 C.J. p 932 note 26. 

29. Fla.—Sperry v. State, 200 So. 626, 
146 Fla. 187. 

Va.—Smith v. Commonwealth, 172 S. 
E. 286, 161 Va. 1112. 

30. Minn.—State v. Storey, 182 N.W. 
613, 148 Minn. 898, 15 A.L.R. 629. 

31. U.S.—^Tennessee Coal, etc., Co. v. 
Haley, Ala., 86 F. 534, 29 C.CA. 328. 

32. Va.—Smith v. Commonwealth, 
172 S.E, 286, 161 Va. 1112. 

33. Va.—Smith v. Commonwealth, 
supra. 

34 . K.Y.—^People v. Cummins, 108 N. 
B. 169, 209 N.T. 283. 

70 C.J. p 932 note 29. 
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55. Ala.—^Mayo v. State, 24 So.2d 
769, 32 Ala.App. 264. 

86. Ala.—^Mayo v. State, supra. 

87. Ala.—^Mayo v. State, supra. 

58. Ky.—Shields v. Conway, 117 S. 
W. 340, 138 Ky. 35. 

59. Mont.—^In re Williams’ Estate, 
166 P. 1087, 62 Mont. 192. 

70 C.J. p 982 note 31. 

40. Tex.—Casey v. State, 265 S.W. 
160, 98 Tex.Cr. 183. 

70 C.J. P 932 note 32. 

41. Ala.—^Birmingham R., etc., Co. 

V. Ellard, 33 So. 276, 135 Ala. 433. 

42. Tex.—Copeland v. State, 271 S. 

W. 91, 99 Tex.Cr. 659. 

43. Fla.—^Perry v. State, 200 So. 626, 
146 Fla. 187. 

Ya.—Smith v. Commonwealth, 172 S. 

E. 286, 161 Va. 1112. 

70 C.J. p 933 note 36. 

44. La.—State v. Taylor, 133 So. 
349, 172 La. 20. 

45. La.—State v. Taylor, supra. 

46. Ill.—Gallagher v. People, 71 N. 
E. 842, 211 Ill. 168, error dismissed 
27 S.Ct. 779, 203 U.S. 600, 61 L.Bd. 
334. 

47. N.T.—Sisson v. Yost, 12 N.Y.S. 
373, 68 Hun 609. 
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deprive it of rehabilitating the witness by showing 
his pardon and restoration to citizenship.^^ 

§ 535» ■- — Examination, of Sustaining Wit¬ 
ness 

a. Direct examination 

b. Cross-examination 


a. Direct Examination 


Only questions as to character or reputation as known 
Of reputed generally, and not questions as to his personal 
knowledge of the Impeached witness’ character, may be 
asked the sustaining witness. 


The sustaining reputation witness should be first 
asked whether he knows the general reputation of 
the impeached witness,and, on answering 
affirmative, may be asked what that reputation is. 
Only questions as to character or reputation as 
known or reputed generally are penmssiblejBi the 
witness may not be asked as to particular facts or 
rumors,5* or as to his personal knowledge of the 
impeached witness’ character,58 or as to his private 
opinions not based on general repute.®* 

Where the reputation of a witness for truth and 
veracity has been attacked a question as to the 
character of the witness for truth and veracity has 
been held improperly excluded.®® The sustaining 
witness may be asked whether from his knowledge 
of the reputation of the impeached witness he would 
believe him under oath.®® but not simply whether 
he would believe the witness under oath,®^ or 
whether from the number of years that he had 
known the witness he would believe him on oath.®8 


Under a statute which specifies that the witness 
may be questioned only in reference to general 
character and excludes all other questions, it has 
been held that the witness may not be asked as to 
any distinct constituent of character, such as truth¬ 
fulness or honesty.®* 

Where a witness called to sustain an impeached 
witness states, on his direct examination, that he has 
heard the character of the witness spoken against, 
the party calling him may ask the names of the per¬ 
sons referred to by him.®® Sustaining witnesses 
may be asked how long they have known the per¬ 
son sought to be impeached, and for what Imgth of 
time they have resided in the same community 
him, for the purpose of showing Aeir opportunities 
for acquiring a knowledge of his general charac- 
ter.61 


b. Oioss-Ezamination 

A sustaining witness may, In the discretion of the 
court, bo liberally cross-examined as to his means of 
knowledge and to test his veracity. 

"Where sl witness is called to sustain the reputation 
of another witness, he may be liberally cross-ex¬ 
amined as to his means of knowledge and to test his 
truthfulness,®* and the limit of such cross-examina¬ 
tion is in the discretion of the trial court.®* So, 
the witness may be asked on cross-examination 
what constitutes reputation ;»* whether he has heard 
of specific acts or conduct or particular reports or 
rumors and his knowledge as to such matters;®® 
whether he has heard of the arrest of the im¬ 
peached witness,®® or a discussion of certain charges 


48. Tex.—Gaines v. State, 251 S.W. 
245, 96 Tex.Cr. 868, certiorari dis¬ 
missed 44 S.Ct. 132, 263 U.S. 728, 
68 Li.£3d. 528. 

49. Ill.—Gifford v. People^ 85 N.E. 
754, 148 Ill. 173. 

70 C.J. P 933 note 42. 

Of impeaching witness see supra 9 
524. 

50. Me.—Woodman v. CHiurchill, 51 
Me. 112. 

Tex.—^Missouri, K. & T. Ry. Co. of 
Texas v. W^illiams, 138 S.'W. 499, 
63 Tex.Civ-A.pp. 868. 

61. Ala.—Southern R. Co. v. Hobhs, 
43 So. 844, 151 Ala. 335. 

70 C.J. P 983 note 44. 

62. Tex.—Shipley v. State, 100 S.W. 
2d 704, 131 Tex.Cr. 627. 

70 C.J. P 933 note 45. 

53. tr.S.—Ford v. XT. S., dC-A-Ala., 
3 P.2d 104. 

54. Ala.— Southern R. Co. v. Hobhs, 
43 So. 844, 151 Ala. 335. 

Caylor v. State, 121 So. 9, 23 Ala. 
App. 1, certiorari denied 121 So. 12, 
219 Ala. 12. 


55 . Kan.—State v. Tawney, 99 P. 
268, 78 Kan. 855. 

70 C.J. p 988 note 48. 

56. Ill.—^Doner v. People, 92 Ill.App. 
43. 

70 C.J. p 933 note 49. 

57 . HI.—^Doner v. People, supra. 

70 C.J. p 933 note 50. 

56. Ala,—McGimpsey v. State, 100 
So. 628, 20 Ala.App. 11, certiorari 
denied 100 So. 629, 211 Ala. 415. 

59 . Ga.—^Barnwell v. Hannagan, 31 
SJE3. 116, 105 Ga. 396. 

59 . N'.Y,—^Bakemaji v. Rose, 18 
Wend. 146. 

51 , Ga.—^Peeples v. State, 29 S.B. 
691, 103 Ga. 629. 

62. Mo,—State V. Iioesch, 180 S.W. 
875. 

Of witnesses generally see supra S§ 
868-416. 

Of Impeaching witness see supra 5 
525. 

63. U.S.—McBoyle v. U. S., C.C-A- 
Old., 43 F.2d 273, reversed on other 
grounds 51 S.Ct. 840, 283 U.S. 26, 
76 Li.Ed. 816. 


Ala.—Meadors v. Haralson, 147 So. 
184, 226 Ala. 413. 

Mo.—State v. Loesch, 180 S.W. 875. 

64. Ind.—^Hutts v. Hutts, 62 Ind. 
214. 

65. U.S.—^McBoyle v. U. S., C.C-A.. 
Okl., 48 F.2d 273, reversed on other 
grounds 61 S.Ct. 340, 283 U.S. 25, 75 
L..Ed. 816. 

Ky.—^Wright v. Commonwealth, 102 
S.W.2d 376, 267 Ky. 441. 

70 aj. p 933 note 59. 

Testing accuracy and credibility of 
witness 

Where accused offers evidence of 
good reputation, witness may be 
asked on cross-examination if he 
has not heard rumors or reports of 
particular acts of misconduct by de¬ 
fendant, not for purpose of proving 
such acts, but for sole purpose of 
testing accuracy and credibility of 
witness. 

Ky.—Wright v. Commonwealth, su¬ 
pra. 

66. Ind.— Wachstetter v. State, 99 
Ind. 290, 50 Am.R. 94. 
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against whether he would believe the im- | 

peached witness under oath;®^ and other questions 
properly tending to test the value of his testimony.®^ 

However, where the witness has testified as to 
reputation for truth and veracity, he may not be 
asked questions as to specific acts or conduct, tend¬ 
ing to impeach general character having no rele¬ 
vancy to character for veracity.*^® It is improper to 
ask the sustaining witness whether, in case of a 
•conflict between his own testimony and that of 
the impeached witness, he would believe the lat- 
ter,'^^ or to interrogate him as to what he heard 
stated by other witnesses in other trials as to the 
character of the impeached witness.'^^ 

It is legitimate cross-examination of a character 
witness to ask whether he had ever heard of the 
person whose reputation is under investigation hav¬ 
ing been accused of committing acts inconsistent 
with the character which he has attributed to him,'^^ 
but questions which are asked merely to get the sub¬ 
stance of the inquiry before the jury as an evi¬ 
dentiary fact are properly excluded.^^ Where the 
attention of the sustaining witness has been called 
to a newspaper article written by him, assailing the 
moral character of the impeached witness, he is 
properly allowed to explain ttic circumstances under 
which the article was written, showing that the at¬ 
tack did not involve the character of the impeached 
witness for veracity.*^® 


Time of reputation. On cross-examination of the 
witness only reputation at the time of trial may 
be shown what it was at some remote time is 
not admissible unless brought into the case by the 
party offering the witnessJ^ 

§ 536* Impeachment of Impeaching Witness 

An Impeaching witness may himself be Impeached, 
and may, In turn, be sustained by proof of good character- 

An impeaching witness may be himself im- 
peached,'^^ as by introducing a second impeaching 
witness to prove the bad character of the first."^® 
When an impeaching witness is impeached by proof 
of bad character, he may be sustained by proof of 
good character.^® In the absence of unusual cir¬ 
cumstances,an impeaching witness cannot be im¬ 
peached by showing that the statements of others, 
on which he testified that his knowledge of the 
reputation was based, were never made by them.®^ 

§ 537. Effect of Impeachment 

Impeaching evidence affects only the credibility of the 
witness, and may not be considered as substantive evi¬ 
dence. It Is for the Jury to determine whether the Im¬ 
peachment has been successfully accomplished. 

Impeaching evidence goes only to the credibility 
or veracity of the witness®® and may not be con¬ 
sidered as substantive evidence.®^ If the impeach¬ 
ment absolutely satisfies the jury that the witness is 
unworthy of belief, they should disregard his testi- 


67. Ind.—Waclistetter v. State, su¬ 
pra. 

‘68. Mich.—^Hamilton v. People, 29 
Mich. 173. 

•69. N.C.—State v. Brown, 6 S.B. 568, 
100 N.C. 619. 

‘ 70 C.J. p 934 note 68. 

•TO. Ala.—Vaugrhn v. State, 84 So. 

879, 17 Ala.App- 888. 

70 C.J. p 934 note 64. 

VI. Ga.—^Ramsey v. State, 16 S.BS. 6, 
89 Ga. 198. 

•72. Va.—Davis v. Franke, 83 Gratt. 
418, 74 Va. 413. 

'73. Cal.—^People v. Weber, 86 P. 671, 
149 C. 326. 

•74. Tex.—Shipley v. State, 100 S.W. | 
2d 704, 181 Tex.Cr. 627. j 

70 C.J. P 934 note 68. 

“75. Iowa.—Smith v. Weeks, 6 N.W. 
692, 64 Iowa 411. 

■76. Mo.—State v. Richards, 11 S.W. 
2d 1035. 

Time to which evidence of sustai nin g 
witness may relate generally see 
supra S 684. 

77. Mo.—State v. Richards, supra. 


78. Tex.—Gray v. State, 197 S.W. 
990, 82 Tex.Cr. 27. 

70 C.J. p 984 note 74. 

By cross-examination see supra 9 
625. 

79. N.C.—State v. Cherry, 68 N.C. 
493. 

80 . N.C.—State v. Cherry, supra, 

81. Exceptional otconmstanoes 
Where defendant’s witness testi¬ 
fied on direct examination that plain- 
tliC’s reputation in the community for 
truth and veracity was bad, basing 
his testimony on an alleged state¬ 
ment made to the witness by plain- 
till’s attorney eight years before, al¬ 
though an Impeaching witness can¬ 
not generally be impeached and the 
truth of his statement would be a 
collateral matter, the witnesses be¬ 
ing all eaually interested in the re¬ 
sult and the evidence equally bal¬ 
anced, plaintiffs were entitled to con¬ 
tradict or discredit the Impeaching 
witness either hy cross-examination 
or by the statements of the attorney. 
S.D.—Johnson v, Ebensen, 160 N.W. 

847, 38 S.D. 116. 

82. Ind.— Robbins v. Spencer, 22 N. 
E. 660, 121 Ind. 594. 

70 C.J. p 984 note 77. 
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83. U.S.—TJ. S. V. Waldon, C.C,A. 

111., 114 P.2d 982, certiorari denied 
Waldon v. U. S., 61 S.Ct. 649, 312 
Xr.S. 681, 85 L..Ed. 1119— V. S. v. 
Graham, C.CA-N.T., 102 P.2d 436, 
certiorari denied Graham v. XJ. S., 
59 S.Ct. 1041, 307 U.S. 643, 83 L. 
Ed. 1524 and Heed v. U. S., 59 S.Ct. 
1041, 307 U.S. 643, 83 Ii.Bd. 1624. 

Ark.—^Fielder v. State, 176 S.W.2d 
233, 206 Ark. 611. 

Dl.—^People V. Peters, 48 NJBj.2d 362, 
382 Ill. 549. 

Ky.—Clark v. Commonwealth, 108 S. 

W.2d 1036, 269 Ky. 833. 

Okl.—Ray v. State, 249 P.2d 136, 96 
Okl.Cr. 89. 

Tenn.—Oder v. Parks, 237 S.W.2d 
571, 34 TennA.pp. 303. 

Wash.—State v. Teman, 203 P.2d 
342, 32 Wash.2d 684. 

70 C.J. p 936 note 78. 

84 . "C.B.— XJ. S. V. Waldon, C.C.A. 

111., 114 F.2d 982, certiorari denied 
Waldon V. U. S., 61 S.Ct. 549, 312 
U.S. 681, 86 D.Bd. 1119—U. S. v. 
Graham, C.C.A.N.T.. 102 F.2d 436, 
certiorari denied Graham v. U. S., 
59 S.Ct. 1041, 807 U.S. 643, 88 L.Bd. 
1624, and Heed v. U, S., 69 S.Ct. 
1041, 807 UB. 64S, 83 D.Ed. 1624, 

Tex.—Kem v. Cook, 287 S.W.2d 174. 
70 C.J. p 936 note 79. 
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mony unless it is corroborated,^® but it is for them 
to determine whether the impeachment has been 
successfully accomplished.^® His testimony must 
be considered if they believe it to be true notwith¬ 
standing his impeachment.®7 

The impeachment of the character or reputation 
of a witness does not require that his testimony 
shall be disregarded,®® but his credibility still re¬ 
mains a question for the jury,®® who should give 
to his testimony the weight to which they deemi 
it entitled.®® The jury may, if they see fit, believe 
him,®^ even though the witness is not corroborated®® 
or his character sustained.®® They may also, if 
they see fit, refuse to believe him and entirely dis¬ 
regard his testimony,®^ even though it is undisput¬ 
ed,®® except as corroborated by credible testimony.®® 
On the trial of two persons jointly indicted, the im¬ 
peachment of one testif 3 dng affects his evidence as 
to both.® 7 In proceedings conducted without the in¬ 
terposition of the jury the court may use its discre- 
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tion in believing or refusing to believe the evi¬ 
dence.®® 

Perjury. An admission of a former perjury af¬ 
fects only the credibility of the witness,®® but his 
testimony is to be scrutinized with care and re¬ 
ceived with caution.^ 

Involvement in crime, A showing that the witness 
was merely involved in a crime is vague and possess¬ 
es no probative value.® 

Indictment for crime. The fact that a witness has 
been indicted for an offense affects only his credi¬ 
bility,® and it has been said that the courts are not 
disposed to emphasize its effect because the fact 
of arrest and indictment is not inconsistent with in¬ 
nocence of the charge.^ 

Conviction of crime. Proof of conviction of crime 
relates solely to the credibility of the witness,® and 
may not be considered as substantive evidence.® It 
does not make him, as a matter of law, unworthy 
of belief,^ or raise such a presumption as a matter 


as. Ga.—^BUcklighter v. State, 45 S. 

E.2d 719. 76 Ga.App. 246. 

70 C,J. P 935 note 80. 

80. Qa.—^Bowen v. State, 2 S.E.2d 
687, 188 Ga. 28. 

70 C.J. P 935 note 81. 

87. Ark.—^Bruder v. State, 161 S.W. 
1067, 110 Ark. 402. 

Fexniitting’ Impoaohed witness to tes¬ 
tify 

In murder prosecution, trial court 
did not abuse discretion in permit¬ 
ting witness who had testified for 
state to testify again after she had 
talked to solicitor and captain of 
police force. 

Ala.—Smith v. State, 43 So.2d 821, 
263 Ala. 220. 

88. Cal.—Stromerson v. Averill, 141 
P.2d 732, 22 C.2d 808. 

Iowa.—State v. Wehde, 283 N.W. 104, 
226 Iowa 47. 

Miss.—C. & K. Stores v. Scarborough, 
196 So. 650, 189 Miss. 872. 

Tenn.—Hall v. McCandless, 14 Tenn. 
App. 628—^Fowlkes v. City of 
Knoxville, 9 TennA.pp. 391. 

70 C.J. p 935 note 83. 

89. Mias.—C. & K. Stores v. Scar¬ 
borough, 196 So. 650, 189 Miss. 872. 

70 C.J. P 936 note 84. 

Credibility of witnesses generally as 
Question for jury see Criminal 
Law § 1138; Trial $ 214. 

90. Ga.—Windom v. State, 91 S.E. 
911, 19 Ga.App. 452. 

70 C.J. p 935 note 85. 

91. Ga.—Wood V. State, 114 SJE3. 
586, 29 GawApp. 179. 

70 C.jr. p 935 note 86. 


92. Ga.—Wright v. State, 166 S.B., 
326, 46 Ga.App. 517. 

70 C.J. p 936 note 87. 

93. Okl.—^Holman v. Lozier, 227 P. 
886 , 100 Okl. 128. 

70 C.!*. p 935 note 88. 

94. Ill.—Hill V. Montgomery, 56 N. 
K 320, 184 III. 220. 

70 C.J. p 936 note 89. 

95. Okl.—^First Nat. Bank of Ca¬ 
nadian V. Brewer, 174 P. 1077, 73 
Okl. 61. 

98. Ill.—Hill V. Montgomery, 66 N. 

E. 320, 184 Ill. 220. 

70 C.J. p 936 note 91. 

97. Fla.—^Flowers v. State, 62 So. 
11, 59 Fla. 16. 

98. Tex.—^Hays v. Walsh, CivA-pp., 
280 S.W. 877. 

70 C.J. p 936 note 93. 

99. Mo.—State v. Stogsdill, 23 S.W. 
2d 22, 824 Mo. 105. 

1. N.J.—^Zimmerman v. Zimmerman, 
79 A,2d 59, 12 N.J.Super. 61. 

P8U—^In re Barach, 123 A. 727, 279 Pa. 
89. 

2. Ala.—Meador v. State, 72 So.2d 
418, 37 Ala.App. 573. 

3. Mo,—State v. Stogsdill, 23 S.W. 
2d 22, 324 Mo. 105. 

4. La.—^Rosen v. Segretto, 7 La. 
App. 278. 

5. Ala.—^Meador v. State, 72 So.2d 
418, 37 Ala.App. 673. 

Cal.—People v. Granillo, 36 P.2d 206, 
140 C.A. 707. 

—^Beck V. State, 36 S.E.2d 826, 
73 Ga.App. 425. 

Ill.—People V. Buford, 71 N.B.2d 840, 
i 896 m. 158. 


Iowa.— Corpns Juris Quoted In State 
V. Wehde, 283 N.W. 104, 107, 286 
Iowa 47. 

Miss.—Berry v. State, 54 So.2d 222, 
212 Miss. 164. 

Neb.—^Mortensen v. State, 266 N.W. 
667, 127 Neb. 446. 

Okl.—^Washington v. State, 169 P.2d 
278, 80 Okl.Cr. SOO—Weston v. 

State, 138 P.2d 553, 77 Okl.Cr. 51— 
Morris v. State, 96 P.2d 88, 68 Okl. 
Cr. 147. 

S.C.—State V. Murphy, 66 S.E.2d 736, 
216 S.C. 44. 

Tex.—McCarty v. State, 163 S.W.2d 
200, 144 Tex.Cr. 408. 

Va.—Smith v. Commonwealth, 172 S. 
E. 286, 161 Va. 1112. 

70 C.J. p 986 note 98. 

8. U.S.—U. S. V. One 1940 Ford 
Sedan, D.C.Fla., 86 P.Supp. 170. 

Cal.—^People v. Granillo, 36 P.2d 206, 
140 C.A. 707. 

Ill.—People V. Buford, 71 N.E.2d 340, 
396 Ill. 158. 

7 . U.S.—U. S. V. Reid, D.C.La., 49 
P.Supp, 313, affirmed, C.C.A., Reid 
V. U. S., 136 P.2d 476, certiorari 
denied 64 S.Ct. 87. 320 U.S. 775, 88 
L.Ed. 465, rehearing denied 64 S.Ct. 
156, 320 U.S. 813, 88 L.Bd. 491. 

Ga.—Beck v. State, 36 S.E.2d 826, 73 
Ga.App. 425. 

Iowa.— Corpns Jnris Quoted in State 
V. Wehde, 283 N.W. 104, 107, 226 
Iowa 47, 

La.—^Kinnebrew v. Louisiana Ice Co.» 
43 So.2d 798, 216 La. 472. 

Oil Field Supply & Scrap Mate¬ 
rial Co. V. GifCord-Hlll & Co., App., 
16 So.2d 77, annulled on other 
grounds 16 So.2d 483, 204 La. 929. 

Wash.—Wood v. MlUer, 265 P. 727, 
147 Wash. 251. 


474 



98 C. J. S- 


WITNESSES §§ 537-538 


of Iaw.5 It does not make his testimony untrue,® 
or discredit it,^® or destroy his credibility^^ or re¬ 
quire that he be corroborated.^® 

The fact of the conviction may be considered in 
weighing his testimony,^® and it is an important 
factor for that purpose.i^ Such testimony will be 
looked on with suspicion and subjected to the closest 
scrutiny,and it is reasonable to attach less cre¬ 
dence to it than to the testimony of other witness¬ 


es.^® The weight of the evidence as a factor in im¬ 
peachment depends on the nature of the crime in¬ 
volved in the conviction,such as whether it in¬ 
volved moral turpitude or was merely malum pro¬ 
hibitum.^® 

In proceedings conducted without a jury, proof of 
conviction of crime impeaches the credibility of the 
witness and requires that his testimony be rejected 
unless the court finds him entitled to belief.^® 


C. INTEREST OR BIAS 


§ 538 . In General 

As affecting the credibility of a witness, Interest 
signifies the specific Inclination which is apt to be pro¬ 
duced by the relation between the witness and the facts 
at Issue In the litigation, and bias is any circumstance 
which tends to create a partisan feeling. 

Generally, the interest of a witness, as affecting 
his credibility, signifies the specific inclination which 
is apt to be produced by the relation between the 
witness and the facts at issue in the litigation,®® 
and connotes or implies concern for the advantage 
or disadvantage of the parties to the cause.®i a 


biased witness is one who has a motive to color his 
statements, to suppress the truth, or to state what 
is false.®® While pecuniary interest of the witness 
is the most common source of bias,®® close relation¬ 
ship to the party for whom he testifies,®^ hostility 
to the opposite party,®® or any other circumstance 
which, according to common observation and ex¬ 
perience, tends to create a partisan feeling,®® also 
gives rise to bias. The test of interest is to be ap¬ 
plied to all witnesses, and, while the circumstances 
may vary, the test remains the same,®*^ and where 


8 . Iowa.—Corpna Juris Quoted in 
State V. Wehde, 283 N.W. 104, 107, 
286 Iowa 47. 

70 C.J. p 036 note 1. 

8 . Iowa.— Corpus Juris Quoted in 
State V. Wehde, 283 N.W. 104, 107, 
286 Iowa 47. 

70 C.J. P 936 note 2. 

10. Iowa.—State v. Wehde, 283 N.W. 
104, 226 Iowa 47. 


11. Iowa.—CoWttS 

State V. Welide, 288 N.W. 107, 
286 Iowa 47. 

70 C.J. P 936 note 3. 


12. Iowa.—Corpus Juris Quoted Ja 
State V. Wehde, 283 N.W. 104, 107, 

286 Iowa 47. , a jq m 

N.j.—State V. Harris, 168 A. 848, 10 

N.J.Misc- 236. 


13. Iowa.—Corpus 

State V. Wehde, 288 N.W. 104, 107 
286 Iowa 47. 

Ky._Simpson v. Simpson, 128 S.W. 

2d 816, 276 Ky. 223. 
jjft —^icinnebrew v. Louisiana Ice Co, 
43 So.2d 798, 216 La. 472. 

Wls—^Bauer v, Franklin State Bank, 
267 N.W. 466, 216 Wis. 607. 

70 C.J. p 936 note 5. 


14. Iowa.—Corpus Juris Quoted In 
State V. Wehde, 283 N.W. 104, 107, 
286 Iowa 47. 

70 C.J. p 936 note 6. 


Flea of guilty ^ ^ 

Testimony of witness who pleaded 
guilty to murder In second degree in 
connection with watchman’s death, 
was made unworthy of belief by his 
admission of guilt so as to reauire 
reversal of decision. 


KT.—^Helmroth v. Elk Transp. Corp., 
19 N.T.S.2d 1016, 259 App.Div. 944, 
reargument denied 22 N.Y.S.2d 628, 
260 App.Div. 814, appeal denied 
Helmroth v. Elk Transp. Co., 29 N. 
E.2d 671, 284 N.T. 697. 

16. tJ.S.—Harper v. Wall, D.C.N.J., 


85 F.Supp, 783. ] 

Cal.—Conger v. White, 158 P,2d 415, 
69 C.A.2d 28. 

16. Cal.—^Werner v. State Bar, 150 
P.2d 892, 24 C.2d 611. 

17. Arlz.—Hadley v. State, 212 P. 
458, 25 Ariz. 23. 

18. Ariz.—Hadley v. State, supra. 

18. TJ.S.— Widmer v. Johnston, C.C. 

A.Cal., 136 F.2d 416, certiorari de¬ 
nied 64 S.Ct. 92, 320 U.S. 780, 88 
LJBd. 468. 


20. Me.—Page v. Hemingway Bros. 
Interstate Trucking Co., 114 A.2d 


238. 150 Me. 423. 

■Vyis.—^Peurala v. Hurley. 46 N.W.2a 
855, 268 Wls. 592. 

21. Ala.—^Bryer v. State, 42 So.2d 
496, 34 Ala.App. 661, certiorari de¬ 
nied 42 So.2d 600, 252 So.2d 500. 


XJ.S.—Andrews v. Hyde, C.C. 
dass., 1 F.Ca.s.No.377, 3 Cliff. 616. 
St. —^Missouri, K, & T. B. 

r<4<rA-nT>- 146 S.W. 600, 602. 


of mind 

As applied to a witness, “bias' 
leans a leaning of the mind, a men- 
a prejudice or predilection, 
la.—^Bryer v. State, 42 So.2d 496, 
34 AlaApp. 561, certiorari denied 
JO 9A RHA SRS Ala. 609. 


23. Ala.—Smith v. State, 5 So.2d 
648, 30 Ala,App. 346—Beverly v. 
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state. 173 So. 397, 27 AIa.App. 374, 
certiorari denied 173 So. 399, 234 
Ala. 31. 

Cal.—In re Way’s Estate, App., 167 
P.2d 46. 

La.—^Howze v. Hollandsworth, App., 
26 So.2d 381. 

Mo.—Houfburg v. Kansas City Stock 
Yards Co. of Maine, 283 S.W.2d 639. 
Pa.—^Denner v, Beyer, 42 A.2d 747, 
852 Fa. 386. 

^.Va.—State v. Lawson, 36 S.E.2d 
26, 128 W.Va. 136. 

70 C.J. p 936 note 11. 

24. Va.—Thomas v. Kibble, 24 S.E. 
241. 

25. Cal.—Alper v. Tormey, 93 P. 402, 
7 C.A. 8. 

70 C.J. p 936 note 13. 

26. Utah.—Cottrell v. Grand Union 
Tea Co., 299 P.2d 622, 5 Utah 187. 

70 C.J. p 936 note 14. 

AU varieties of prejudice 

Bias covers all varieties of prej¬ 
udice. 

■Wis.—^Peurala v. Hurley, 46 N.W.2d 
865, 258 Wis. 692. 

Sange infinite 

Range of external circumstances 
from which probable bias of a wit¬ 
ness may be Inferred is Infinite, and 
too much refinement In analyzing 
their probable effect in order to de¬ 
termine admissibility of proof of 
such circumstances Is out of place. 
Ala.—Sowell V. State, 199 So. 900, 80 
AlaApp. 13. 

27. W.Va.—South Penn Coal Co. v* 
Male, 64 S.B. 926, 65 W.Va. 694. 

70 C.J. p 937 note 16. 
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witnesses of apparently equal credibility disagree, 
circumstances tending to indicate which version of 
the transaction is reliable will be carefully con- 

sidered.28 

'^Emotional incapacity*^ as applied to a witness, 
is partiality or hostility resulting from bias, interest, 
or corruption.29 


§ 539. Witnesses Generally 

The Interest op bias of a witness may be shown and 
considered as bearing on the credit which should be ac¬ 
corded to his testimony. 

The fact that a witness is interested in the result 
of the action or proceeding in which he testifies,30 
or is biased or prejudiced in favor of or against 


28. Ill.—GUlespie v. Fulton Oil & 
Gas Co., 86 N.B. 219, 236 Ill. 188. 
70 C.J. p 937 note 16. 

89. La.—State v. Craft, 117 La. 213, 
41 So. 550, 551. 

30. U.S.—^Ploe V. Plowden, CA.S.C., 
192 F.2d 291—^Rosenberg v. Baum, 
C.C-A..Kan., 158 F.2d 10 —Dixie Ohio 
Bxpress Co. v. Lowery, C.C.A.Ga., 
115 F.2d 56—Sprinkle v. Davis, C. 
C.A.Va., Ill F.2d 926, 128 A.L.R. 
1101—Welch V. Tennessee Valley 
Authority, C.CA-Tenn., 108 F.2d 96, 
certiorari denied Welch v. XT. S. ex 
rel. and for Use of Tennessee Val¬ 
ley Authority, 60 S.Ct. 889, 309 

U. S. 688 , 84 L.Ed. 1030—Lewis v. 
Tennessee Valley Authority, C.C. 
A.Tenn., 108 F.2d 95, certiorari 
nied Lewis v. U. S. ex rel. and for 
Use of Tennessee Valley Authority, 
60 S.Ct. 889, 309 U.S. 688 , 84 L.Ed. 
1030—^In re Varney. D.C.Ky., 22 F. 
2d 280, affirmed C.C.A. Rutherford 

V. Elliott, 23 P.2d 250. 

Xiannay v. Hobby, D.C.Wis., 132 
F.Supp, 738—Phillips v. Illinois 
Cent. R. Co., D.C.La., 116 F.Supp. 
98, affirmed, C.A., IlUnois Cent. R. 
Co., 211 F.2d 86 —Minoru Hama- 
moto V. Acheson, D.C.Cal., 98 P. 
Supp. 904—^Le Baron v. Kem Coun¬ 
ty Farm Labor Union, D.C.Cal., 80 
F.Supp. 151. 

^la.—^Pruett v. Commercial Nat, 
Bank of Anniston, 160 So. 640, 230 
Ala. 225. 

Warren v. State, 25 So,2d 696, 
32 Ala.App. 302, certiorari denied 
25 So.2d 698, 247 Ala. 695—Melvin 

V. StatQ, 21 So.2d 277, 32 AlaApp. 
10, certiorari denied 21 So.2d 282, 
246 Ala. 493—Smith v. State, 5 So. 
2d 648, SO AlaApp. 346—Raper v. 
State, 4 So.2d 657, 30 Ala.App. 302. 

Ariz.—^Murillo v. Hernandez, 281 P.2d 
786, 79 Ariz. 1—Cochrane v. State, 
59 P.2d 658, 48 Ariz. 124. 

Ark.—American Republic Life Ins. 
Co. V. Presson, 227 S.W.2d 969, 216 
Ark. 771—Elliott v. Foster, 224 S. 

W. 2d 863, 216 Ark. 104—Zamble v. 
Namour, 132 S.W.2d 890. 198 Ark. 
1104. 

Cal.—Nichols V. Mitchell, 197 P.2d 
550, 82 C.2d 598—Huth v. EAtz, 
184 P.2d 621, 80 C.2d 60S—^Tingey 
V. E. F. Houghton & Co., 179 P.2d 
807, 80 C.2d 97—Hamilton v. 

Abadjian. 179 P.2d 804, $0 C.2d 49— 
Hicks V. Reis, 184 P.2d 788, 21 C. 
2d 654—Blank v. Coffin, 126 P.2d 
868 , 20 C.2d 457 — Wolf v. Donahue, 
278 P. 547, 206 C. 218. 


McMillen v. Southern Pac. Co., 
App., 303 P.2d 788—American 
Trust Co. V. Fitzmaurice, 280 P.2d 
545. 131 CA.2d 382—Wahyou v. 
Ostrovsky, 267 P.2d 387, 123 C.A2d 
722—Ortzman v. Van Der Waal, 
249 P.2d 846, 114 C.A2d 167, hear¬ 
ing denied 262 P.2d 7, 114 C.A2d 
167—Odenthal v. Lee, 248 P.2d 
937, 113 CA.2d 666 —Giannini v. 
Bank of America, 226 P.2d 712, 101 
CA.2d 806—Bloyd v. Senn, 224 P.2d 
117, 100 C.A2d 597 —Barthorpe v. 
Brown. 228 P.2d 884, 100 CA.2d 
474—^De Martini v. Industrial Acc. 
Commission, 202 P.2d 828, 90 CA. 
2d 139—^Bums v. Radolclch. 176 P. 
2d 77, 77 CA.2d 697—Garland v. 
Hirsh, 169 P.2d 405, 74 C.A2d 629— 
In re Way’s Estate, App., 167 P. 
2d 46—Podesta v. Mehrten, 134 P. 
2d 38, 57 C.A2d 66 —People v. Pay- 
ton, 96 P.2d 991, 36 CA.2d 41— 
Gladstone v. Fortier, 70 P.2d 255, 
22 CA.2d 41—^McLellan v. Cocola, 
24 P.2d 200, 133 C.A 9—Woolsey v. 
Woolsey, 9 P.2d 605, 121 CA. 676— 
Vitelli v. Minutoll, 4 P.2d 818, 118 
CA. 120—^Everett v. Standard Aca 
Ins. Co., 187 P. 996, 45 C.A 332. 
Ga,—Smith v. Davis, 45 S.B.2d 609, 
203 Ga. 175—Horton v. Johnson, 15 
S.E.2d 605, 192 Ga. 338. 

Loomis y. State, 51 S.E.2d 13, 
78 Ga.App. 168—Chaffin v. Com¬ 
munity Loan & Inv. Co., 20 S.E. 
2d 436, 67 Ga.App. 410—McRae v. 
Wllby, 1 S.B.2d 77. 59 Ga.App. 401. 
Ill.—2700 Irving Park Bldg. Corp. v. 
City of Chicago, 69 N.B.2d 827, 395 
lU. 138—Gilbert v. Oneale, 21 N.E. 
2d 283, 371 Ill. 427. 

Moore v. Toung, 46 NJB.2d 852, 
817 IlLApp. 474. 

Ind,—^Haynes v. Brown, 88 NJ3.2d 
795, 120 Ind.App. 184—Sevald v. 
Chicago & Calumet Dist Transit 
Co., 82 N.B.2d 270, 119 Ind.App. 
33, rehearing denied 83 N.E.2d 52, 
119 Ind.App, 83—^Bulen v. Pendle¬ 
ton Banking Co., 78 N.E.2d 449, 
118 IndApp. 217. 

Iowa,—Carlson v. Bankers Trust 
Co., 60 N.W.2d 1, 242 Iowa 1207— 
Muntz V, Travelers Mut. Casualty 
Co., 296 N.W. 837, 229 Iowa 1015— 
Peterson v. Citizens State Bank of 
Hopkinton, 290 N.W. 546, 228 Iowa 
219. 

Han.—^In re Gereke’s Estate, 195 P. 
2d 323, 165 Kan. 249—Maxfleld v. 
Fox Kansas Theatre Co., 107 P.2d 
685, 162 Kan. 716. 

Ky.—Haffler v. McKinney, 167 S.W. 
2d 92, 288 Ky. 782—^Bowling Green- 

476 


Hopkinsville Bus Co. v. Montgom¬ 
ery, 129 S.W.2d 635. 278 Ky. 837— 
Hicks v. Oak's Adm’r, 24 S.W.2d< 
917, 233 Ky. 27. 

La.—^Norman v. State, 80 So.2d 808,. 
227 La. 904—Glorioso V. Glorioso,. 
66 So.2d 794, 223 La. 367—Craw¬ 
ford V. Bullock, 25 So.2d 226, 209* 
La. 662—Morales v. Employers’ 
Liability Assur. Corp., 12 So.2d 804, 
202 La. 755. 

Cassiere v. Cuban Coffee Mills, 
App., 176 So. 491—Jumonville v. 
Prey’s, Inc., App., 173 So. 227. 
Me.—In re Paradis' Will, 87 A.2a 
512, 147 Me. 347. 

Mich.—^Horetskl v. American Sand¬ 
blast Co., 65 N.W.2d 702, 340 Mich. 
323—^Mallery v. Van Hoeven, 52 N. 
W.2d 841, 332 Mich. 661—People v. 
Field, 287 N.W. 422, 290 Mich. 
173—^People v. MacCullough, 274 
N.W. 693, 281 Mich. 16—Kane v. 
Detroit Life Ins. Co., 183 N.W. 38, 
214 Mich. 329. 

Miss.—^Milner v. State, 68 So.2d 865, 
219 Miss. 466—^Palmer v. Clarks- 
dale Hospital, 67 So.2d 473, 213 
Miss. 601—Godfrey v. States 187 So. 
199, 185 Miss. 70. 

Mo.—Houfburg y. Kansas City Stock 
Yards Co. of Maine, 288 S.W.2d 
589—^Kunz y. Munzlinger, 242 S.W. 
2d 636—^Parr y. Llneberger, 207 S. 
W.2d 465—Arnold y. Alton R. Co., 
154 S.W.2d 58, 348 Mo. 516. 

Newkirk y. City of Tipton, 136' 
S.W.2d 147, 234 MoApp. 920. 
Mont.—^Kem y. Elchhorn, 107 P.2<J 
873, 111 Mont. 171. 

Neb.—^Teresi y. Pilley, 21 N.W.2d 
699, 146 Neb. 797. 

N.H.—Christie y. New England Tele¬ 
phone & Telegraph Co., 177 A. 300, 
87 N.H. 236. 

N.J.—State y. Curcio, 129 A.2d 871, 
23 N.J. 621—State y. Pontery, IIT 
A.2d 473, 19 N.J. 457—State v. 
Spruill, 106 A.2d 278, 16 N.J. 73. 

State y. Taylor, 118 A2d 36, 38: 
N.J.Super. 6—State v. Sallmone, 89 
A2d 66, 19 N.J.Super, 600—State- 
y. Kane, 76 A2d 894, 9 N.J.Super. 
254. 

State y. Cerligiona, 48 A.2d 846,. 
134 N.J.Law 617. 

N.M.—State y. White. 270 P.2d 727,. 
58 N.M. 324. 

N.T.—^Noseworthy y. City of New 
York, 80 N.B.2d 744, 298 N.Y. 76. 

In re Driscoirs Will, 86 N.Y.S.2d 
742, 194 Misc. 711—^People y. S. W.. 
Straus & Co., 285 N.Y.S. 648, 168. 
Misc. 186, 222, modified in part oxk. 
other grounds 289 N.Y.S. 209, 248. 
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such interest or bias is admitted, the extent of it 
may be shown.** Testimony from an interested 
witness need not be beheved and cannot be ac¬ 
cepted as conclusive,** espedaUy where a mere mat- 


App.Div. 785, affirmed 290 N.Y.S. j 
423, 248 App-Dlv. 786—In re 

Carey's Estate, 283 N,T.S. 312, 167 
Misc. 191. 

In re Harvey’s Estate, 102 N.Y.S. 
2d 726—Republic Chemical Corp. v. 
Bankers Commercial Corp., 73 N.Y. 
S.2d 318, affirmed 64 N.Y.S.2d 396, 
269 App.Div. 736. 

iq'.C.—State V. Armstrong, 62 S.E.2d 
*60, 232 N.C. 727—^Hoke v. Atlantic 
Greyhound Corp., 42 S.B.2d 693, 227 
N.C. 412. 

Ohio.—Schaeffer v. Davis, App., 83 
N.E.2d 651. 


OkL—^Mud Products, Inc., v. Gutow- 
sky, 274 P.2d 389. 

Or.—Clevenger v. Shallhom, 286 P.2d 
661, 205 Or. 209—Smith v. Pacific 
Truck Express, 100 P.2d 474, 164 
Or. 318. 

Pa.—^In re Wyant’s Estate, Orph., 
100 Pittsb.Leg.J. 221. 

ipAv,_^poulter V. Miller, Com.App. 

221 S.W. 966. 

Texas Bmp. Ins. Ass'n v. Dee, 
Civ.App., 254 S.W.2d 902 reversed 
on other grounds 266 S.W.2d 669, 
162 Tex. 227—Kamp v. Hargis 
Bldg. Co„ Civ.App., 238 S.W.2d 277, 
refused no reversible error—-®tna 
Ins. Co. V. English, Civ App., 204 
SW2d 860—Texas & N. O. B. Co. 
v! Sturgeon, Clv.App., 177 S.W.2d 
340, reversed on other grounds 17^ 
S.W.2d 264, 142 Tex. 222 —North 
British & Mercantile Ins. Co. v. 
Arnold, Civ.App., 171 S.W.2d 216— 
Boyd V. Chicago, R. I. & 

Civ.App., 149 S.W.2d 1063 —Hyde v. 
Marks, Civ.App., 138 S.W.2d 619, 
error dismissed. Judgment cor¬ 
rect— Benbrook V. Trotter, Civ. 
APP., 86 S.W.2d 880, error dis- 
mlssed-Gulf, C. & S. F. By. Co. v. 
Leatherbury, Civ.App., 259 S.W. 
698, certiorari denied Leatherbuj^ 

V. Gulf, C. & S. F. R. Co., 44 S.Ct. 
636, 266 U.S. 694, 68 D.Bd. 1137— 
House V. House, Civ.App., 222 S.W. 
822, dismissed for want of Juris- 

^Newton v. State, 202 S.W.2d 921, 
160 Tex.Cr. 600. 

Utah.—Cottrell v. Grand Union Tea 
Co., 299 P.2d 622, 5 Utah 2d 187— 
McGowan v. Denver & R. G. W. R. 
Co., 244 P.2d 628, 121 Utah 2d 687, 
certiorari denied Denver & 

W. R. Co. V. McGowan, 73 S.Ct. 346, 
844 U.S. 918, 97 L.Ed. 707—Smith 
V. Industrial Commission, 140 P.2d 
814, 104 Utah 318. 

Va.—^Highway Exp. Lines v. Flem¬ 
ing, 40 S.E.2d 294, 186 Va. 666. 
Wash.—In re Gallinger's Estate, 199 
P.2d 675, 31 Wash.2d 828. 


Wyo.—State v. Slane, 41 P.2d 269, 

48 Wyo. 1. 

70 C.J. p 204 note 89, p 937 note 17. 

31. U.S.—Iva Ikuko Toguri D'Aqui¬ 
no V. U. S., CA.Cal., 192 P.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
US. 936, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 

96 L.Bd. 1368, rehearing denied 73 
S.Ct 786, 346 U.S. 931, 97 L.Ed. 
1361, rehearing denied, C.A., 203 F. 

2d 390—Sprinkle v. Davis, C.CA. 
Va., Ill F.2d 925, 128 A.L.R. 1101. 
Ala.—^Pittman v. Calhoun, 165 So. 
391, 231 Ala. 460. 

Melvin V. State, 21 So.2d 277, 32 
AlaApp. 10, certiorari denied 21 So. 

2d 282, 246 Ala. 493—^Raper v. 
State, 4 So.2d 657, 80 Ala.App. 302— 
Holt V. State, 157 So. 449, 26 Ala. 
App. 223, certiorari denied 157 So. i 
452, 229 Ala. 368. ! 

Cal.—People v. Perez, 276 P.2d 72, 
128 CA.2d 760—In re Willardson's 
Estate, 226 P.2d 369, 101 C.A.2d 

777 _^people v. Payton, 96 P.2d 991, 

36 CA.2d 41 —Gladstone v. Fortier, 

70 P.2d 255, 22 C.A.2d 41. 

Ga.—^Loomis v. State, 51 S.B.2d 13, 

78 Ga.App. 163. 

Hawaii.—Territory v. Yadao, 35 Ha¬ 
waii 198. 

Ill.—^Moore ▼. Young, 46 N.B.2d 862, 
317 I11.APP. 474. 

Ind_^McKee v. Mutual Life Ins. Co. 

of New York, 61 N.B.2d 474, 222 
Ind. 10. 

Pohlman v. Perry, 103 N.B.2d 
911, 122 IndApp. 222—^Haynes v. 
Brown, 88 N,E.2d 796, 120 Ind.App. 
184 —Sevald v. Chicago & Calumet 
Dist. Transit Co., 82 N.B.2d 270, 
119 Ind.App. 88, rehearing denied, 
NJS3.2d 62, 119 Ind.App. 33. 

Iowa.—Jettre v. Healy, 60 N.W.2d 
641, 246 Iowa 294. 

Ky._Sparks v. Commonwealth, 286 

S,W. 767, 193 Ky. 180. 

Mich.—People v. Field, 287 N.W. 422, 
290 Mich. 173—People v. MacCul- 
lough, 274 N.W. 693, 281 Mich. 16. 
Minn.—^Esser v, Brophey, 3 N.W.2d 
8, 212 Minn. 194. 

^Iss.—^Palmer v. Clarksdale Hospi¬ 
tal, 67 So.2d 478, 213 Miss. 601. 
Mo.— Houfburg v. Kansas City Stock 
Yards Co. of Maine, 283 S.W.2d 

539 _Warren v. Pulitzer Pub. Co., 

78 S.W.2d 404, 336 Mo. 184, 

Silberman v. Hicks, App., 231 S. 
W.2d 283. 

H.H,—Christie v. New England Tel^ 
phone & Telegraph Co., 177 A. 300, 
87 N.H. 236. 

State V. Taylor, 118 A.2d 86, 38 
N.J.Super. 6—State v. Salimone, 89 
A2d 56, 19 N.J.Super. 600—State v. 
Kane, 75 A2d 894, 9 N.J.Super. 264 


State V. Cerligione, 48 A.2d 846, 
134 N.J.Law 617. 

M.M.—State V. White, 270 P.2d 727, 

68 N.M. 324, ^ , 

H T._^Kantaras v. Great Lakes 

’Transit Corp., 69 N.Y.S.2d 602, 270 
App.Div. 796. 

K.C.—State v. Armstrong, 62 S.E.2a 
50, 232 N.C. 727. 

M.D.—State V. Gibson, 284 N.W. 209, 
*69 N.D. 70. ^ _ 

Or.—Clevenger v. Shallhom, 286 P.2d 
651, 205 Or. 209—Smith v. Pacific 
Truck Express, 100 P.2d 474, 164 
Gr. 318. 

K.I.—State V. Arnold, 12 A.2d 401, 
64 R.I. 356. 

Tex.—^Texas Power & Light Co. v. 
Stone, Civ.App., 84 S.W.2d 738, er¬ 
ror refused. 

Va.—Highway Exp. Lines v. Flem¬ 
ing, 40 S.B.2d 294, 185 Va. 666. 
Wyo.—State v. Slane, 41 P.2d 269, 
48 Wyo. 1. 

70 C.J. P 938 note 18. 


32. Conn.—^Fairbanks v. State, 124 
A.2d 893, 143 Conn. 663. 

Tex.—Roberts v. State, 168 S.W. 100, 

74 Tex.Cr. 160. 

33. Tex.—^Powitzky v. State, 117 S. 
W.2d 72, 134 Tex.Cr. 613—Smith v. 
State, 291 S.W. 644, 106 Tex.Cr. 
202 . 

34. U.S.—Rivas v. McAllister Light¬ 
erage Line, C.C.AN.Y., 151 F.2d 
848, certiorari denied 66 S.Ct. 480, 
326 U.S. 787. 90 L.Bd. 478. 

Ariz.—^In re Wainola’s Estate, 289 P. 

2d 692, 79 Arlz. 842. 

Gal,—Rolinson v, Rolinson, 282 P.2d 
98, 132 CA.2d 887—Pierce v. 

Wright, 266 P.2d 1049, 117 C.A.2d 
718—^Klinker v. Kllnker, 238 P.2d 
119, 108 C.A2d 122 —McDonald v. 
Hewlett, 228 P.2d 83, 102 C.A.2d 
680. 

Mo.—Williamson v. St Louis Public 
Service Co., 252 S.W.2d 295, 363 Mo. 
608 

H.T._Schumer v. Schumer, 128 N.Y. 

‘s.2d 119, 206 Mlsc. 236. 

SD,_Jorgensen v. Jorgensen, 61 N. 

*W.2d 632, 74 SJ>. 239. 

Tex.— Dixon v. Burling, CivApp., 277 
S.W.2d 967—^First Nat. Bank in 
Dalhart v. Flack, Civ.App., 222 S. 
W.2d 466, reversed on other 
grounds Flack v. First Nat. Bank 
in Dalhart. 226 S.W.2d 628, 148 Tex. 
495—Commercial Standard Ins. Co. 
V. Gruver. Civ.App., 217 S.W.2d 
96, error dismissed—Bretzke v* 
Gode, Clv.App., 289 S.W. Ill—Cald¬ 
well V. McGarvey, CivApp., 286 S. 
Y;, 869—Janes Contracting Co. v. 
Home Life & Accident Co., Civ. 
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§ 539 WITNESSES 

ter of opinion or judgment,or uncorroborated,^® 
or where contradicted by circumstances in evi- 
dence,®*^ or by testimony of other witnesses,®® or 
where self-contradictory or equivocal,®® and even if 
not contradicted,^® or where it is improbable in 
many particulars,^^ or contrary to physical facts 
or human experience.'*® 


Testimony from an interested witness cannot be 
disregarded or rejected capriciously,^® where it is 
unequivocal,** and it may be considered or accept¬ 
ed as true,*® or partly true,*® even though uncor¬ 
roborated,*7 or contradicted,*® and especially if un¬ 
contradicted,*® or supported by other facts and cir- 


App., 245 S.W. 1004, affirmed. Com. 
App., 260 S.W. 839—^Pierce v. For¬ 
eign Mission Board of Southern 
Baptist Convention, Civ.App., 218 S. 
"W. 140, reversed on other grounds, 
ComA-pp-, 235 S.W. 562. 

Utah.—^In re Swan’s Estate, 293 P.3d 
682, 4 Utah 2d 277—Smith v. In¬ 
dustrial Commission, 140 P.2d 314, 
104 Utah 318. 

Tt—Scott V. Beland, 45 A,2d 641, 
114 Vt. 383. 

Wash.—^Bradley v. S. L. Savidge, Inc., 
123 P.2d 780, 13 Wash.2d 28—Van 
Court V. Lodge Cab Co., 89 P.2d 206. 
198 Wash. 530. 

70 C.Jr. p 938 note 21. 

Weight accorded testimony of in¬ 
terested witnesses in criminal 
prosecutions see Criminal Law § 
905. 

35. Iowa.—Cort v. Benson, 140 N.W. 
419, 169 Iowa 218. 

70 C.J. p 939 note 22. 

35. Cal.—Hill V. Thomas, 288 P.2d 
157, 135 C.A.2d 672. 

N.Y.—^In re Stegman’s Will, 234 N.Y. 
S. 239, 133 Misc. 745, affirmed 235 
N.Y.S. 890, 227 App.Div. 647. 

Tex.—^Bomar v. Insurers Indem. & 
Ins. Co., Civ.App., 237 S.W.2d 441, 
reversed on other grounds, 242 S. 
W.2d 160, 160 Tex. 484—Rosenthal 
V. Rosenthal, Civ.App., 107 S.W.2d 
641—Brown v. McKinney, Clv.App., 
208 S.W. 666, error refused. 

37. Cal.—^Taylor v. J, B, Hill Co., 

189 P.2d 268, 31 C.2d 372. I 

Feisthamel v. Campbell, 205 P. | 
26, 65 C.A. 774. 

Qa,—Chaffin v. Community Loan & 
Inv. Co., 20 S.B.2d 435, 67 Ga.App. 
410—McRae v. Wilby, 1 S.B.2d 77, 
59 Ga.App. 401. 

Ind.—^Bulen v. Pendleton Banking 
Co., 78 N.E.2d 449, 118 Ind.App. 
217. 

Mo.—^Hanne v. Watters, 47 S.W.2d 
182, 226 Mo App. 810. 

Mont.—Walker v. Mink, 168 P.2d 630, 
117 Mont. 351. 

70 C.J. p 939 note 23. 

38. Cal.—Graf v. Harvey, 179 P.2d 
348, 79 C.A2d 64. 

N.T.—^In re Gramm’s Estate, 284 N.Y. 
S. 462, 167 Misc. 676, reversed on 
other grounds 288 N.Y.S. 180, 248 
App.I>iv. 177, affirmed 6 N.B.2d 606, 
273 N.Y. 614. 

Oneida, Limited, v. National 
Silver Co., 26 N.T.S.2d 271. 

Okl.—Graham v. State, 222 P. 273, 26 
Okl.Cr. 95. 


39. Ky.—Commonwealth v. Jackson, 
281 S.W.2d 891. 

La.—^Times-Plcayune Pub. Co. v. 

Franklin Motor Co., 2 La.App. 357. 
Tex.—^Alsbury v. Linville, Civ.App., 
214 S.W. 492, dismissed for want 
of jurisdiction. 

Parker v. State, 200 S.W. 1083, 83 
Tex.Cr. 81. 

40. U.S.—Weiss V. C. L R., C.A 
221 P.2d 152—Zimmer v. Acheson, 
C.A.Kan., 191 P.2d 209—^Rosenberg 

V. Baum, C.C.A.Kan., 153 P.2d 10— 
Wheeler v. U. S., C.CA..Fla., 80 
F.2d 678—Marcella v. C. I. R.. CA. 
8, 22 F.2d 878. 

Ariz.—Ratley v. Industrial Commis¬ 
sion, 248 P.2d 997, 74 Ariz. 347— 
City of Tucson v. Apache Motors, 
■245 P.2d 255, 74 Ariz. 98—In re 
Gary’s Estate, 211 P.2d 816, 69 
Ariz. 228—State v. Hicks, 211 P.2d 
473, 69 Ariz. 208. 

Cal.—In re Inman’s Estate, App., 307 
P.2d 953. 

Ga.—^Horton v. Johnson, 16 S.E.2d 
605, 192 Ga. 338. 

Chaffin V. Community Loan & 

I Inv. Co., 20 S.B.2d 436, 67 Ga.App. 

I 410—McRae v. Wilby, 1 S.E.2d 77, 
69 Ga.App. 401—^Fincher v. Har¬ 
low, 193 S.B. 452, 66 Ga.App. 678. 
Ky.—Bullock v. Gay, 177 S.W.2d 883, 
296 Ky. 489. 

Mo.—^Murphy v. Doniphan Tel. Co., 
147 S,W.2d 616, 847 Mo. 372. 

Tex.—^Vaughn v. Vaughn, Civ.App., 
279 S.W.2d 427, refused no re¬ 
versible error—Gray v. King, Civ. 
App., 227 S.W.2d 872—^Arcadia Re¬ 
fining Co, V. Cook, Civ.App., 146 S. 

W. 2d 767, error dismissed, judg¬ 
ment correct, 

Xndependent of s^f-oontradiotloii 
Bias or Interest of a witness is not 
a collateral matter and may be 
shown independently of self-contra¬ 
diction. 

Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891. 

41. Mich.—^Patton v. Oakman, 299 N. 
W. 761, 298 Mich. 672. 

N.Y. — ^Federal Varnish Co. v. Boel- 
sen, 128 N.Y.S. 668. 

42. U.S.—^Lake Charles Stevedores 
V. Mayo, D.CXa., 20 F.Supp. 698. 

Ill.—Tomasello v. Chicago Transit 
Authority, 108 N.B.2d 377, first 
case, 345 IlLApp. 412. 

Mich.—Filter v, Mohr, 266 N.W. 841, 
275 Mich. 230. 

Tenn.—^Dale v. Thomas H. Temple 
Co., 208 S.W.2d 344, 186 Tenn. 69. 

478 


Wash.—^Edwards v. Washkuhn, 119 
P.2d 905, 11 Wash.2d 426. 

43. Ala.—Alabama Great Southern 

R. Co. V. Smith, 71 So. 455, 196 Ala. 
77. 

Idaho.—Baggett v. Pace, 10 P.2d 301, 
51 Idaho 694. 

N.M.—Heron v. Gaylor, 190 P.2d 208, 
62 N.M. 23. 

N.T.—^In re Kaminsky’s Will, 126 N. 

Y.S.2d 220, 204 Misc. 793. 

Tex.—Western Shoe Co. v. Amarillo 
Nat. Bank, Clv.App., 42 S.W.2d 
469—Hall Music Co. v. Robinson, 
Civ.App., 7 S.W.2d 626—Gulf, C. & 

S. F. Ry. Co. V. Leatherbury, Civ. 
App., 259 S.W. 698, certiorari de¬ 
nied Leatherbury v. Gulf, C. & S. 
F. R. Co.. 44 S.Ct. 636, 266 U.S. 694, 

68 L.Ed. 1197. 

44. U.S.—Insurance Research Serv¬ 
ice V. Associates Finance Corp., D. 
C.Tenn., 184 F.Supp. 54. 

45. N.Y.—In re Kollmann’s Estate, 
224 N.Y.S. 186, 130 Misc. 42. 

Tex.—^Williams v. Henderson County 
Levee Imp. Dist. No. 3, Com.App., 
36 S.W.2d 204, reheard 69 S.W.2d 
93. 

Smith V. Smith, Civ.App., 226 S. 
W.2d 1001—Cardinal v. Cardinal, 
Civ.App., 131 S.W.2d 1006, error 
dismissed—Meeker v. Teer, Civ. 
App., 122 S.w.2d 338, error dis¬ 
missed—American State Bank & 
Trust Co. V. Jasperson, CivApp., 

69 S.W.2d 824—Shaw v. San Jacin¬ 
to Realty Co., Civ.App., 16 S.W.2d 
341, error refused. 

70 C.J. p 939 note 28. 

46. Tex.—^iBtna Ins. Co. v. English, 
C1V.APP., 204 S.W.2d 860. 

70 C.J. p 939 note 29. 

47. Tex,—^Plack v. First Nat. Bank 
of Dalhart. 226 S.W.2d 628, 148 
Tex. 495. 

Cude v. Vaughn, Civ.App., Ill S. 
W.2d 1166. 

70 C.J. p 939 note 30. 

4a Ark.—^Brown v. State, 4 S.W.2d 
947, 176 Ark. 1203. 

49. U.S.—Cooper Foundation v. O’¬ 
Malley, D.C.Neb., 121 F.Supp. 438, 
cause remanded on other grounds, 
C.A, 221 F.2d 279. 

N.M.—Citizens Finance Co. v. Cole, 
134 P.2d 660, 47 N.M. 78. 

Tex.—^Plack v. First Nat. Bank of 
Dalhart, 226 S.W.2d 628, 148 Tex. 
495. 

Schepps V. American Dist. Tel. 
Co. of Tex., Civ App., 286 S.W.2d 
684—Texas Emp. Ins. Ass’u v. 
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cumstances and it must be accepted as true if a 
finding otherwise by the jury would be arbitraiy.®^ 

Where a party, to avoid a continuance, admits 
that an absent witness, if present, would testify as 
alleged, he is not precluded from showing the wit¬ 
ness’ interest in the case.52 

§ 540. -Bias or Prejudice of Impeaching 

Witness toward Witness Impeached 
peached 

An Impeaching witness may be impeached by show¬ 
ing his hostility toward the witness impeached. 

A witness called to impeach the reputation of 
another witness may be himself impeached by show¬ 
ing his hostility to such witness,53 or his bias in 
favor of the party against whom the witness sought 
to be impeached has testified.®^ 


§ 541. Parties as Witnesses 

The credibility of a party as a witness in either 
a civil or criminal proceeding is discussed infra §§ 
542 , 545 . 

Examine Pocket Parts for later cases. 

§ 542. -Party to Civil Action 

The interest of a party to an action in the result of 
his suit may be considered as bearing on his credibility 
as a witness. 

The interest of a party to an action in the result 
of his suit,55 and the nature^® and extents*^ of his 
interest, are proper to be considered as bearing on 
his credibility as a witness, irrespective of other 
impeachment or attack,58 even though after his 
testimony the action as to him is dismissed.59 It 
has been held that the testimony of a party is to be 
treated the same as any witness.®® Generally, such 
testimony is not conclusive or controlling,®^ especial- 


Hlerholzer, Civ.App., 207 S.W.2d 
178, refused no reversible error— 
Robelin v. Brooke, Civ.App., 201 S. 
W.2d 98—^Pyland v. Sayers, Civ. 
App., 148 S.W.2d 460, reversed on 
other grounds Sayers v. Pyland, 
161 S.W.2d 769, 139 Tex. 57, 140 
A.L..R. 1164—Gulf, C. & S. F. Ry. 
Co. V. Leatherbury, Civ.App., 259 S. 
W, 698, certiorari denied Leather¬ 
bury V. Gulf, C. & S. F. R. Co., 44 
S.Ct. 636, 265 tJ.S. 694, 68 L.Ed. 
1197. 

Utah.—Smith v. Industrial Commis¬ 
sion. 140 P.2d 314, 104 Utah 318. 

70 C.J. P 939 note 32. 

50. Cal.—^People v. Phillips, 8 P,2d 
228, 120 C.A, 644. 

51 . Ga.—^Moore v. State, 108 S.E. 

47, 161 Ga. 648. ! 

70 C.J. p 939 note 34. 

53. Mo.—Wilt V. Hammond, 179 Mo, 
App. 406, 165 S.W. 362. 

53 . Ga.—^Mapp v. State, 106 S.B. 801, 
26 Ga.App. 479. 

70 C,J. P 939 note 36. 

54. Ala.—“Fitzgerald v. State, 20 So. 
966, 112 Ala. 34. 

N.Y.—^Brink v. Stratton, 68 N.B. 148, 
176 N.Y. 160, 63 L.RA.. 182. 

55. U.S.— Woodward v. U. S., C-A. 
Iowa, 208 F.2d 893—Plough v. Bal¬ 
timore & O. R. Co., C.C.A.N.Y., 164 
F.2d 264, certiorari denied 682 S. 
Ct. 740, 333 U.S. 861, 92 L.Ed. 1140, 
Baltimore & O. R. Co. v. Hanson, 
68 S.Ct. 740, 333 U.S. 861, 92 L.Ed. 
1140, Baltimore & O. R. Co. v. 
Lynch, 68 S.Ct. 740, 233 U.S. 861, 
92 L.Ed. 1140, and Baltimore & O. 
R. Co. V. Van Slyke, 68 S.Ct. 740, 
833 U.S. 861, 92 L.Bd. 1140. 

Great Am. Indem. Co. of N. Y. 
V. Garrison. I>.C.Wash.. 76 F.Supp. 
811. 


Ala.—^Mackey v. Hall Auto Co., 176 
So. 318, 27 Ala.App. 657. 

Cal.—Scheff v. Roberts, 216 P.2d 925, 
86 a2d 10. 

Wade V. City Council of City of 
El Segundo, Los Angeles County, 
279 P.2d 794, 130 C.A. 710—In re 
Galvin’s Estate, 250 P.2d 333, 114 
C.A.2d 354—Ortzman v. Van Her 
Waal, 249 P,2d 846, 114 C.A.2d 167 
hearing denied 262 P.2d 7, 114 C.A. 
2d 167—Gammill v. Nunes, 231 P. 
2d 86, 104 C.A.2d 185—Hennelly v. 
Bank of America Nat. Trust & 
Sav. Ass’n, 228 P.2d 79, 102 C.A.2d 
764—^La Jolla Casa de Manana v. 
Hopkins, 219 P.2d 871, 98 C.A.2d 
839—C. I. T. Corporation v. Law- 
son, 72 P.2d 210, 23 C.A.2d 4. 

Conn.—Gross v, Bubbo, 63 A.2d 653, 
133 Conn. 639. 

Ga.—Smith v. Davis, 46 S.B.2d 609, 
203 Ga. 175. 

Ill.—^Darwin v. Chicago Transit Au¬ 
thority, 90 N.B.2d 924, 340 Ill.App. 
223. 

iQ-v^a.—^Muntz v. Travelers Mut. Cas¬ 
ualty Co., 295 N.W. 837, 229 Iowa 
1015. 

Ky.—Combs v. Peoples Bank, 230 S. 
W.2d 476, 313 Ky. 120. 

La.—Oil Field Supply & Scrap Ma¬ 
terial Co. V. Gifford Hill & Co., 16 
So.2d 483, 204 La. 929. 

Mass.—City of Boston v. Santosuos- 
so, 30 N,B.2d 278, 307 Mass. 302. 

N.J.—Cofone v. Gnassi, 136 A. 606, 6 
N.J.Misc. 343. 

N.M.—^Valdez v. Salazar, 107 P.2d 862, 
46 N.M. 1. 

R. I.—^Fielding v. Kaplan, 61 A,2d 492, 
72 R.I. 352. 

S. C.—^Taylor v. Cox, 63 S.B.2d 470, 
218 S.C, 488. 

Utah.—Bennett v. Denver & R. G. W. 
B. Co., 213 P.2d 326, 117 Utah 67. 
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Wls.—Hall V. Walton, 33 N.W.2d 
316, 253 Wis. 138. 

70 C.J. p 939 note 40. 

^^terest” 

“Interest” referred to in statute 
providing that no person offered as a 
witness shall be excluded from giv¬ 
ing evidence by reason of his inter¬ 
est in the event of the action, as a 
party thereto, but that such interest 
may be shown to affect his credibili¬ 
ty, means a direct interest in the out¬ 
come of the litigation, and test is 
whether witness will gain or lose by 
a direct legal operation and effect of 
the Judgment. 

Wash.—State v. Robbins, 218 P.2d 
310, 35 Wash.2d 889. 

56. Ala.—'Whitaker v. Hofmayer 
Dry Goods Co., 99 So: 911. 211 Ala. 
160. 

70 C.J. p 939 note 41. 

I 57. La.—Swope v. McCurry, 109 So. 
83, 161 La. 607. 

70 C.J. p 939 note 42. 

58. Minn.—Gracz v. Anderson, 116 
N.W. 1116, 104 Minn. 476. 

70 C.J. p 939 note 43. 

59* Tex.—Texas, etc., B. Co. v. Mil¬ 
ler, 16 S.W. 264, 79 Tex. 78, 23 Am. 
S.R. 308. 11 L.RA.. 395. 

60. U.S.—In re Erickson, D.C.N.Y., 
13 F.Supp. 853. 

N.C.—State v. Dee, 199 S.E. 730, 214 
N.C. 509—State v. Lee, 28 S.B. 662, 
121 N.C. 644. 

Or.—^BCaiser v. States S. S. Co., 276 
P.2d 410. 203 Or. 91. 

Tex.—^Benbrook v. Trotter, Civ.App., 
86 S.W.2d 880, error dismissed. 

61. U.S.—Showell V. C. I. R., C.A. 9, 
238 F.2d 148—Sauget v. Villa¬ 
gomez. CJLGuam, 228 F.2d 374— 
Brown v. Schwartz, C.C.A.Fla., 164 
F.2d 161—^Flyim v. Crume, C.C.A. 
Ind., 101 F.2d 661. 



§ 542 WITNESSES 


98 C.J.S. 


ly where not corroborated and even where the 
testimony has been corroborated,®^ or the evidence 
preponderates in its favor,or where it was given 


after the party's memory had been refreshed,®® or 
even though not contradicted,®® or even though op- 


U. S. V. One 19 S4 Mercury 2- 
Door Sedan, D.C.Va., 128 F.Supp. 
891—re Carroll, D.C.Ark., 128 
F.Supp. 428—Henson v. Fidelity & 
Columbia Trust Co., D.C.Ky., 3 P. 
Supp. 950, affirmed, C.C.A., 68 F.2d 
144, rehearing denied 69 P.2d 778. 
Ariz.—Silva v. Traver, 162 P.2d 615, 
63 Ariz. 364—^MacRae v. MacRae, 
112 P.2d 213. 67 Ariz. 167—Davis 

V. Industrial Commission of Ari¬ 
zona, 49 P.2d 394, 46 Ariz. 169. 

Ark.—^McDaniel v. Johnson, 278 S.W, 
2d 657, 226 Ark. 6—Lewis v. Lewis, 
262 S.W.2d 466, 222 Ark. 743— 
Thompson v. Clark, 267 S.W.2d 42, 
221 Ark. 956—McDaniel v. Mc¬ 
Daniel, 249 S.W.2d 125, 220 Ark. 
614—^Bast Tex. Motor Frelgrht 
Lines v. Dennis, 216 S.W.2d 145, 
214 Ark. 87—Marshall v. Casper, 
193 S.W.2d 479, 209 Ark. 876—Pat¬ 
rick V. Arkansas Nat. Bank, 292 S. 

W. 143, 172 Ark. 1103. 

Cal.—^Leonard v. Watsonville Com¬ 
munity Hospital, 306 P.2d 36— 
Gomez v. Cecena, 101 P.2d 477, 15 
C.2d 363. 

Bergman v. Bierman, 292 P.2d 
623, 138 C.A.2d 692—In re Till¬ 
man's Estate, 288 P.2d 892, 136 C. 

A.2d 313—^Rosaeau v, Hurtado, 265 
P.2d 680, 122 GA..2d 706, certiorari 
denied 76 S.Ct. 64, 348 U.S. 843, 99 
L.Bd. 664, rehearing denied 76 S.Ct. 
209, 348 U.S. 890, 99 L.Ed. 700— 
Wilson V. Nobell, 269 P.2d 720, 119 
CJL2d 341—Gersick v. Shilling, 218 
P.2d 683, 97 CJt.2d 641—In re 
Abert’s Estate, 204 P.2d 347, 91 C. 
A.2d 60—^reager v. Friedman, 179 
P.2d 387, 79 C.A.2d 161—Thompson 

V. Machado, 178 P.2d 838, 78 C.A. 
2d 870—State v. Day, 173 P.2d 399, 
76 CJi..2d 636—^Preer v. Wells 
Fargo Bank & Union Trust Co., 170 
P.2d 491, 75 CA..2d 150—Weiner v. 
Mullaney. 140 P.2d 704, 69 CA..2d 
620—^Young v. Tassop, 118 P.2d 371, 
47 C.A.2d 657. 

Conn.—^England v. Pfau, 197 A. 689, 
123 Conn. 601—Caplan v. Arndt, 
196 A. 631, 123 Conn. 685, 119 A.L. 
R. 1037. 

B.C.—Scott V. Wilson, to Use of Nat. 
Fire Ins. Co. of lEartford, Mun. 
App., 77 A.2d 321. 

Ill.—Swan V. DUonardo, 124 NJ].2d 
649, 5 IU.App.2d 233. 

Ind.—Superior Meat Products v. Hol¬ 
loway, 48 N.B.2d 83, 113 IndA-PP. 
320. 

Iowa.—Smith v. Darling & Co., 66 N. 

W. 2d 47, 244 Iowa 183—Hutchins 
V. LaBarre. 47 N.W.2d 269, 242 
Iowa 515. 

Ky.—Schechter v. Hann, 206 S.W.2d 
690, 805 Ky. 794—^Lawson v. Sit- 
graves, 186 S.W.2d 182, 299 Ky. 646. 
Mass.—^Todd v. Poster, 102 N.B.2d 
406» 328 Mass. 136—Hubbard v. 
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App., 276 S.W.2d 910—Shield v. 
Donald, Civ.App., 263 S.W.2d 710, 
refused no reversible error—Sohio 
Petroleum Co. v. Jurek, Civ.App., 
248 S.W.2d 294—Smith v. Dean, 
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posed by evidence largely circumstantial,®'^ it still 
may not be controlling. 

A fortiori, a party^s testimony is not binding 


where it is contradicted by circumstances in evi¬ 
dence,®® or by testimony of the adverse party,®^ or 
where contrary to physical facts or to natural law,^® 
or inherently improbable,^^ or where self-contra- 
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American Radiator & Standard 
Sanitary Corp., Civ.App., 166 S.W. 
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712, 113 Vt 117—^Eta,stinga v. Mur¬ 
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dictory, vague, or equivocal,^* in which case his tes¬ 
timony is construed most strongly against him.^^ 
The evidentiary value of such testimony, however, 
is not destroyed,*^^ it still must be -construed in ac¬ 
cordance with his intent and purpose,^® and the 
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evidence must be looked to as a whole,the rule 
applying only with respect to the issue to which 
the testimony relates.'^'^ 

Notwithstanding a party’s interest, his testimony 
may be accepted as true,78 or partly true,*?® or of 
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Civ.App., 210 S.W.2d 877, reversed 
on other grounds 216 S.W.2d 151, 
147 Tex. 299—Camp v. Film Ad¬ 
vertising Corp., Civ.App., 169 S.W. 
2d 939, error dismissed. 

Utah.—^Moser v. Zion's Co-op Mer¬ 
cantile Inst, 197 P.2d 186. 114 Utah 
58. 

Wash.—^Atkins v. Churchill, 194 P.2d 
364, 30 Wash.2d 859. 

W.Va.—Raines v. Faulkner, 48 S.E. 

I 2d 393, 131 W.Va. 10. 

I Wyo.—Hardee v. Miller, 247 P.2d 149, 
70 Wyo. 204. 

70 C.J. p 942 note 62. 

79. Cal.—Wells Fargo Bank & Un- 

I ion Trust Co. v. Dowd, 294 P.2d 

I 159, 139 C.A2d 561. 

Ga—^Harwick v. Webb, 86 S.E.2d 
361, 91 GaApp. 642. 

Ind.—Superior Meat Products v. Hol¬ 
loway, 48 N.E.2d 83, 113 Ind.App. 
320. 

Iowa—^Fischer v. Hawkeye Stages, 
27 N.W.2d 284. 

Mass.—Dimanno v. Dlmanno, 127 N. 
E.2d 486, 832 Mass. 709—^Loffredo 
V. L. Nelson & Sons Transp. Co., 
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some value,where not necessarily opposed to 
natural law or the physical facts,8i or to matters of 
common knowledge,82 or not inherently improbable 
or not so improbable as to require that it be wholly 
disregarded ;83 and it must be accepted as true 
where constituting an admission against interest,84 


or against the truth of other statements madq by 
him,85 or where a finding* otherwise by the jury 
would be arbitrary.85 

It may be accepted as true even though uncor- 
roborated8'^ or contradicted,88 or even though self- 


88 N.B.2d 539, 326 Mass. 38—^Lane 

V. Epinard, 63 N.E.2d 463, 318 
Mass. 664—Lydon v. Boston Ele¬ 
vated Hy., 34 N.E.2d 642, 309 Mass. 
205. 

Mo.—Cardis v. Roessel, 186 S.W.2d 
753, 238 Mo.App. 1234. 

IT.H.—^Hunt V. Goodlmate Co., 65 A. 
2d 76, 94 N.H. 421— Kno^ v. Allard, 

5 A.2d 716. 90 N.H. 167. 

—^Massaro v. Batterman, 68 N.Y. 
S.2d 900, affirmed 74 N.Y.S.2d 418. 
273 App.Div. 1026, appeal and re- 
argument denied 76 N.Y.S.2d 626, 

273 App.Div. 773. 

Ohio.—^Leonard v. Glenn Cartage Co., 
App., 75 N.E.2d 813. 

Tex.—Hudiburgh v. Palvic, Civ.App., 

274 S.W.2d 94, refused no reversi¬ 
ble error. 

Heibel v. Voth, 73 N.W.2d 421. 
271 Wis. 360, 

70 C.J. p 942 note 63. 

80. Wis.—Nelson v. Klemm, 245 N. 

W. 657, 210 Wis. 432. 

70 C.J. p 942 note 64. 

81. tJ.S.—^Allls Chalmers Mfg. Co. 
V. Wichman, C.AMo„ 220 P.2d 426, 
certiorari denied 76 S.Ct. 71, 350 tJ. 
S. 835, 100 D.Ed. 745—^Atchison, T. 

6 S. P. R. Co. V. Spaulding, C.A. 
Okl., 177 F.2d 999—Brown v. Dor- 
ney Park Coaster Co., C.C.APa., 167 
P 2d 433. 

Ariz.—Butane Corp. v. Kirby. 187 P. 

2d 325, 66 Ariz. 272. 

Cal.—^Hodges v. McCullom, 117 P.2d 
44, 47 C.A.2d 41. 

Conn.—Stitham v. Le Ware, 60 A.2d 
648, 134 Conn. 681. 

Ind.—Neuwelt v. Roush, 85 N.B.2d 
606, 119 Ind. 481. 

La.—^De Windt v. Rouseo, App., 28 
So.2d 53. 

Mo.—^Dawson v. Scherff, 281 S.W.2d 
825—^DufCy V. Bohan, 259 S.W.2fl 
539 —^pashea v. Terminal R. Ass'n 
of St. Louis. 165 S.W.2d 691, 360 
Mo. 132, certiorari denied Terminal 
Railroad Ass'n of St Louis v. 
Pashea. 63 S.Ct 664, 318 U.S. 763, 
87 L.Ed. 1135—^Elsenbarth v. Pow¬ 
ell Bros. Truck Lines, 161 S.W.2d 
263—Long v. Mild, 149 S.W.2d 863, 
347 Mo. 1002. 

Baker v. Norris, App., 248 S.W. 
2d 870—^Ringeisen v. City of St 
Louis, App., 238 S.W.2d 67—Costel¬ 
lo V. M. C. Slater, Inc., App., 220 
S.W.2d 947—^Mollman v. St. Louis 
Public Service Co., App., 192 S.W. 
2d 618—Hicks v. De Luxe Cab Co., 
App., 189 S.W.2d 162—Daniels v. 
Luechtefeld, App., 166 S.W.2d 307 
—^Dillard v. East St Louis By. Co., 
App., 160 S.W.2d 662. 


Neb.—^Borcherding v. Eklund, 56 N. 
W.2d 643. 166 Neb. 196. 

N.H.—Leonard v. City of Manchester, 
70 A.2d 916, 96 N.H. 116. 

Ohio.—Continental Baking Co. v. 
Pennsylvania R. Co., 96 N.E.2d 268, 
87 Ohio App. 605—Welch v. Roll- 
man & Sons Co., 44 N.B.2d 726. 70 
Ohio App. 516. 

Pa—Gregg v. Pisher, 106 A.2d 106, 
377 Pa. 446—Dodson v. Philadel¬ 
phia Transp. Co.. 77 A.2d 383, 366 
Pa. 287—Callahan v. A. Wishart & 
Sons Co., 76 A.2d 386, 365 Pa. 498 
—Streilein v. Vogel, 69 A.2d 97, 
363 Pa. 379—Hisake v. Lehigh Val¬ 
ley Transit Co., 69 A.2d 900, 360 
Pa 1. 

Knies V. Kraftsow, 40 A.2d 122, 
166 PaSuper. 296—Adams v. Ar¬ 
mour & Co., 16 A.2d 142, 142 Pa 
Super. 280. 

Tenn.—Southern Bell Tel. & Tel. Co. 
V. Skaggs, 241 S.W.2d 126, 34 Tenn. 
App. 649—^DeRossett v. Malone, 
239 S.W.2d 366, 34 TennApp. 461. 

Tex—Young v. City of Lubbock, 
Civ.App., 180 S.W.2d 418. 

Utah.—^Hunter v. Michaelis, 198 P.2d 
246, 114 Utah 242. 

Vt—Mullett V. Milkey, 29 A.2d 806, 
113 Vt 42. 

Va.—Clayton v. Taylor, 69 S.B.2d 
424, 193 Va 655—Sink v. Master- 
son, 61 S.B.2d 863, 191 Va 618— 
Hagraman v. Vanacore, 28 S.B.2d 
633, 182 Va. 812. 

Wash.—^Kerr v. Ployd, 169 P.2d 349, 
26 Wash.2d 136—^Leer v. Cohen, 116 
P.2d 535, 10 Wash.2d 239—Smith 
V. Bratnober, 62 P.2d 465, 188 
Wash. 244. 

Wis.—Siblik v. Motor Transport Co., 
55 N.W.2d 8, 262 Wis. 242—Kaest- 
ner v. Preferred Acc. Ins. Co., 42 
N.W.2d 260, 267 Wia 6. 

70 C.J. p 942 note 65. 

82. Cal.—Skulte v. Ahem, 71 P.2d 
340, 22 C.A.2d 460. 

Mass.—Weiner v. D. A. Schulte, Inc., 
176 N.E. 114, 276 Mass. 379. 

33 , U.S.—Benton v. Blair, aA.Tex, 
228 P.2d 66. 

Herbert v. Riddell, D.C.Cal., 103 
P.Supp. 369. 

Cal.—Gilmore v. Hoffman, 266 P.2d 
833, 123 C.A 313—Peterson v. Pe¬ 
terson, 168 P.2d 474, 74 C.A.2d 312 
—Hodges V. McCullom, 117 P.2d 
44. 47 C.A2d 41—Crabtree v. West¬ 
ern Pac. R. Co., 90 P.2d 836, 33 C.A. 
2d 86—Skulte v. Ahern, 71 P.2d 
340, 22 C.A.2d 460. 

Idaho.— McKee v. Chase, 253 P.2d 
787, 73 Idaho 491. 
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in.—Hectus V. Chicago Transit Au¬ 
thority, 122 N.B.2d 587, 3 Ill.App. 
2d 439—Simpson v. Marks, 111 N. 
E.2d 370, 349 Ill.App. 627—Smith 
V. Illinois Cent. R. Co., 99 N.B.2d 
717, 343 IlLApp. 593. 

Miss.—^Lucedale Veneer Co. v. Rog¬ 
ers, 63 So.2d 69, 211 Miss. 613. 

Mo.—Dtmn v. Alton R. Co., App'., 88 
S.W.2d 224. 

Mont—Walsh v. Kennedy, 147 P.2d 
425, 116 Mont 551. 

N.J.—Rains v. Rains, 12 A.2d 857, 
127 N.J.Bq. 328. 

N^Y.-A. W. Banko, Inc., v. State, 46 
N.Y.S.2d 658. 

Pa.—McClellan v. Pox, 177 A. 823, 
318 Pa. 433. 

70 C.J. p 942 note 67. 

84. U.S. —^Kansas Transp. Co. v. 
Browning, C.AKan., 219 F.2d 890. 

Cal.—^In re Bould's Estate, 287 P.2d 
8, hearing denied 289 P.2d 15, 135 
aA2d 260—^De La Motte v. Ruck¬ 
er. 180 P.2d 444, 65 CA.2d 226. 

L,a.—^Thompson v. Varino, 45 So.2d 
634, 216 La. 1092. 

Harding v, Heilman, App., 158 
So. 595. 

Mass.—^Reynolds v. Sullivan, 116 N. 
E.2d 128, 330 Mass. 649—^Prye v. 
Yasi, 101 N.K2d 128, 327 Masa 
724—^Perry v. Hanover, 60 N.B.2d 
41. 314 Mass. 167—O'Brien v. Har¬ 
vard Restaurant & Liquor Co., 38 
N.E.2d 658, 310 Mass. 491. 

Mo.—^Forsythe v. Railway Express 
Agency, App., 126 S.W.2d 639. 

Ohio.—Jackson v. Mannor, 107 N.E.2d 
151, 90 Ohio App. 424. 

Tex.—^Zamora v. Thompson, Civ.App., 
250 S.W.2d 626, error refused. 

70 C.J. P 943 note 68. 

85. Mass.—Martin v. Boston Ele¬ 
vated Ry. Co., 160 N.E. 300, 262 
Mass. 642. 

86. Mo.—Crain v. McKinley, App., 
222 S.W. 495. 

70 CXJ. p 948 note 70. 

87. La.—^Lucia v. De Lage, App., 36 
So.2d 53. 

Tex—American General Ins. Co. v. 

Smith, CivApp., 163 S.W.2d 849. 

70 C.J. p 943 note 71. 

88. Miss.—^Posey v. Weatherspoon, 
85 So.2d 908. 

Mo.—^Dawson v. Scherff, 281 S.W.2d 
825. 

Forsythe v. Railway Express 
Agency, App., 126 S.W.2d 539. 

N.J.—^Helck V. Eiser, 69 A.2d 346, 5 
N.J.Super, 416. 

N.M.—^Proctor v. Moore, 208 P.2d 
818, 53 N.M. 860. 

70 CJ. P. 943 note 73. 
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contradictory, where some of the party^s testimony 
is positive and direct,^® and especially if uncon¬ 
tradicted,or there is no testimony that the party 
was unworthy of belief.^^ If the testimony is 
otherwise credible, the witness will not be discredit¬ 
ed merely because he is a party to the action,^ ^ and 
the court should not, in its instruction to the jury, 
assume as a proved fact that feeling and bias exist¬ 
ed in the absence of evidence.®^ 

Where, however, a party calls his adversary as a 
witness, he may not object to his credibility on the 
ground of his interest,but the testimony will be 
weighed as testimony of other witnesses in the 
case,®5 although the jury may refuse to believe 
statements of such a witness which are favorable 
to himself.®® 

Persons subject to the rule. The rule requiring 
submission to the jury of the credibility of a party 
to the action who appears as witness in the suit does 
not apply to testimony of an independent contractor, 
sued with his employer for injuries, as far as it 


relates solely to the liability of the employer or 
to the testimony of plaintiff who sued as executor 
on his decedent’s note, which he had himself guar¬ 
anteed in his individual capacity, to the effect that 
decedent was purchaser in due course.®® Defendant 
may establish the interest of a codefendant,®® and 
the testimony of one defendant against the other 
will be looked on with suspicion.^ 

§ 543 . -Defendant or Accomplice in 

Criminal Case 

Where a defendant or accomplice testifies In a crim¬ 
inal case, his interest In the result may be considered as 
bearing on his credibility. 

Where a defendant in a criminal case testifies 
in his own behalf, his interest in the result is a 
proper matter to be considered as hearing on his 
credibility,2 and it has been considered that his po¬ 
sition of itself renders his testimony less credible 
than if he were a disinterested witness,® especially 
where he has a criminal record.* The jury may 


89. Tex.—Gulf Production Co. v. 
Adajna, Civ.App., 49 S.'W.2d 889. 

90. XJ.S.—Smith V. Bunn, C.A.Ga-, 
224 F.2d 353. 

Herbert v. Riddell, B.C.Cal., 103 
P.Supp. 369—Brown v. Minngas 
Co., D.CMinn., 61 F.Supp. 363. 
Cal.—Ringo v. Johnson, 221 P.2d 267. 
99 aA.2d 124—Duvall v. T. W. A., j 
219 P.2d 463, 98 C.A.2d 106. 

BZy.—^Bames v. Kennedy, 242 S.W,2d 
616—U. S. Rubber Products v. 
Browne, 150 S,W.2d 661, 286 Ky. 
147. 

Miss.—^Lucedale Veneer Co. v. Rog¬ 
ers, 63 So.2d 69, 211 Miss. 613— 
Kelly V. Coker, 19 So.2d 619, 197 
Miss. 131. 

Mo.—Eld V. Ellis, 235 S.W.2d 278. 
N.Y.—Winthrop v. Bates, 103 N.T.S. 
2d 343, 278 App.Dlv. 42, affirmed 
106 N.E.2d 50, 303 N.T. 962—Yash- 
ar V. Yakovac, 48 N.Y.S.2d 128, 267 
App.Dlv. 1025. 

Laitenberger v. State, 72 N.Y.S. 
2d 810, 190 Misc. 633, affirmed 79 
N.T.S.2d 191, two cases, 273 App. 
Div. 942. 

Alder v. Savoy Plaza, 98 N.Y.S. 
2d 177, affirmed 108 N.Y.S.2d 80, 
279 App-'Div. 110—^Bratt v. Magl- 
dow, 28 N.Y.S.2d 1011, reversed on 
other grounds 32 N.Y.S.2d 1014, 
263 App.Div. 861. 

Tex.— Continental Nat. Bank of Fort 
Worth V. Conner, 214 S.W.2d 928, 
137 Tex. 218—Cochran v. Wool 
Growers Central Storage Co., 166 
S.W.2d 904. 140 Tex. 184. 

Mayo Shell Corp. v. Lotz Town- 
Ing Co., Civ,App., 279 S.W.2d 124, 
refused no reversible error—Wel- 
del V. Hofmann, Civ.App., 269 S.W. 
2d 845, error refused no reversible 


error—Smith v. Bolin, Civ.App., 261 
S.W.2d 362, affirmed in part and | 
reversed in part on other groimds, j 
371 S.W.2d 93, 153 Tex. 486—Krot- 
tinger v. Marchan, Civ.App., 262 S. 
W.2d 217—Fowler v. Texas Emp. 
Ins. Ass*n, Civ.App., 237 S.W.2d 
373, error refused—King v. McGuff, 
Civ.App„ 229 S.W.2d 188, reversed 
on other grounds 234 S.W.2d 403, 
149 Tex. 432—Watson v. Roche, 
Civ.App., 224 S.W.2d 297—Wede- 
gartner v. Reichert, Civ.App., 218 
S.W.2d 304, refused no reversible 
error—^Loughry v. Hodges, Civ. 
App., 216 S.W.2d 669, refused no 
reversible erroi^Webb v. Van, 
Civ.App., 210 S.W.2d 877, reversed 
on other groimds 215 S,W.2d 161, 
147 Tex. 299—Biggs v. Hinds, Civ. 
App., 177 S.W.2d 288, error refused. 
70 C.J. p 943 note 74. 

91. Da.—^Henderson v. Missouri Pac. 
B. Co.. 131 So. 686, 16 Da.App. 196. 

92. Cal,—^Pellett v. Sonotone Corp., 

160 P.2d 783, 26 C.2d 705, 160 A.L. 
R. 863. 

70 C.J. p 943 note 76. 

93. Ill.—Morton v. O’Connor, 85 IlL 
App. 273. 

94. Ill.—Lord V. Reed, 98 N.B. 668, 
254 Ill. 350. 

70 C.J. p 943 note 78. 

95. Iowa.—Harvey v. Phillips. 186 
N.W. 910,193 Iowa 231. 

Tex.—^Holland v. Commonwealth Fi¬ 
nance Corporation, CivAwpp., 118 S. 
W.2d 364. 

70 C.J. p 943 note 79. 

96. Mo.—^Toomay v. Graham, App., 

161 S.W.2d 119, 

70 C.J. p 948 note 80. 
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97. Tex.—Evans ▼. Bryant, Civ. 
App., 29 S.W.2d 484. 

98. S.D.—^La Due v. Bird, 216 N.W. 
490, 51 S.D. 607. 

99- Ill.—Algozlno V. Welch Fruit 
Products Co., 102 N.E.2d 566, 345 
llLApp. 135. 

1. Cal.—Conger v. White, 158 P.2d 
415, 69 C.A.2d 28. 

2. U.S.—Seeman v. U. S., C,C.ATex., 
96 F.2d 732, certiorari denied 69 S. 
Ct 80, 305 U.S. 620, 83 D.Ed. 396. 

Conn.—State v. Palko, 191 A. 320, 122 
Conn. 529, 118 AD.R. 628, affirmed 
Palko V. State of Connecticut, 58 
S.Ct. 149, 802 U.S. 319, 82 L.Ed. 
288. 

Ill.—^People V. Surace, 129 N.B. 604, 
295 Ill. 604. 

Iowa.—State v. Rowe, 26 N.W.2d 422, 
238 Iowa 237. 

La.—State v. Walker, 15 So.2d 874, 
204 Xja. 523. 

Mich.—^People v. B:alder, 279 N.W. 
493, 284 Mich. 235. 

N.J.—State V. Salimone, 89 A.2d 66, 
19 N.J.Super. 600. 

70 C.J. p 944 note 84. 

Treating testimony of accused the 
same as other witnesses generally 
see Criminal Law § 905 a. 
SnactmeiLt of BDabltaal Criminal 
Act did not affect rule as to credibil¬ 
ity of a defendant 

Ind.—Smith v. State, 87 N.E.2d 881, 
227 Ind. 672. 

3. Cal.—^People v. CowgUl, 29 P. 228, 
93 C. 596. 

70 C.J. p 944 note 85. 

4. CaL—People v. Braun, 92 P.2d 

, 402, 14 C.2d 1. 
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disbelieve defendant’s testimony,^ or accept part 
and reject part,® even though it is uncontradicted by 
direct evidence,^ or unimpeached,® or not rebutted.® 
This is particularly true where his testimony is 
unsupported,!® or the facts as stated are improba¬ 
ble,!! or are shown to be false,!® or where they af¬ 
ford ground for impeachment,!® or where the evi¬ 
dence is in conflict.!^ 

The jury, however, may not reject his testimony 
capriciously,!® or require that it be corroborated,!® 
especially where it is not contradicted directly or 
by fair inference,!^ or where, besides being uncon¬ 
tradicted, the facts testified to were not improba¬ 
ble,!® or were to some extent corroborated.!® There 
is a presumption that defendant has testified truth¬ 
fully,®® and the jury may believe it even though 
the evidence against defendant is strong and his 


story improbable.®! The court, in its instructions, 
should not single defendant out and mark him for 
discredit by the jury.®® 

The interest of an accomplice in testifying for 
the state®® or for defendant,®^ may be shown, al¬ 
though the exclusion of questions on cross-examina¬ 
tion directed thereto has been held not an abuse of 
discretion by the court.®® 

§ 544. Interest or Bias of Part 3 ^s Own Wit¬ 
ness 

Generally, a party will not be permitted to discredit 
a witness called by him by showing that such witness is 
adversely Interested or biased against him. 

Ordinarily, a party will not be allowed to show 
that a witness called by him is adversely interested 
or biased against him, in order to discredit the wit- 


Mo.—state v. Jones, 268 S.W. 83, 
306 Mo. 437. 

70 C.J. p 944 note 86. 

5. Cal.—People v. Agruirre, 79 P.2d 
93, 11 C.2d 248. 

Ga.-^havls v. State, 191 S.B. 270, 65 
aa.App. 764—^Rose v. State, 191 
S.B. 200, 66 Ga.App. 699—Blalock 
V. State, 183 S.B. 215, 62 Ga.App. 
381—Crowe v. State, 142 S.B. 806, 
37 Ga.App. 828. I 

Iowa.—State v. Sedig, 16 N.W.2d 247, | 
236 Iowa 609. 

Mass.—Commonwealth v. Cavedon, 
17 N.B.2d 188, 801 Mass. 307, 

Mont.—State v. Cates, 38 P.2d 678, 
97 Mont. 173. 

Tex.—^Daniels v. State, 112 S.W.2d 
467, 183 Tex.Cr. 452—Metz v. State, 
74 S.W.2d 1026, 127 Tex.Cr. 126— 
French v. State, 70 S.W.2d 1002, 
126 Tex.Cr. 246—^Bvans v. State, 16 
S.W.2d 637, 112 Tex.Cr. 322—Keith 
V. State, 282 S.W. 261, 103 Tex.Cr. 
636. 

Va.— Boggs V. Commonwealth, 149 S, 
B. 445, 153 Va. 828. 

70 C.J. p 946 note 89. 

6. Ga.—Tucker v. State, 178 S.B. 
162, 180 Ga. 87. 

PhiUips V. State, 187 S.B. 688, 
64 Ga.App. 281—^Beatty v. State, 
187 S.B. 686, 54 Ga.App. 280. 

70 C.J. p 946 note 90. 

7. Ky.—Smiddy v. Commonwealth, 
106 S.W.2d 131, 269 Ky. 60. 

Mont.—State v. Semmens, 71 P.2d 
918, 106 Mont. 113—State v. Grlms- 
ley, 30 P.2d 86, 96 Mont. 827. 

N.T.—People v. Koerber, 166 N.E. 79, 
244 N.T. 147. 

Okl.—^Boggs V. State, 34 P.2d 1078, 
66 Okl.Cr. 119. 

Wis.—^Lester v. State, 280 N.W. 334, 
228 Wis. 631. 

70 C.J. p 946 note 91. 

a Ala.—Wood V. State, 88 So. 28, 
17 Ala.App. 664. 


9. Ohio.—Pink v. State, 178 N.B. 

700, 40 Ohio App. 431. 
la Ga.—Webb v. State, 88 S.B. 751. 

18 Ga.App. 44. 

70 C.J. p 945 note 94. 

11. Ky.—^Burton v. Commonwealth, 
68 S.W.2d 660, 248 Ky. 408. 

70 C.J. p 945 note 95. 

12. Mass.—Commonwealth v. Mc¬ 
Carthy, 172 K.B. 97, 272 Mass. 107. 

70 C.J. p 946 note 96. 

13. Cal.—^People v. Tom Woo, 184 P. 
889, 181 C. 316. 

14. Miss.—Jones v. State, 174 So. 
646, 178 Miss. 636. 

70 C.J. p 945 note 98. 

15. Ala.—Watts v. State, 98 So. 914, 

19 Ala.App. 549. 

70 C.J. p 946 note 2. 

la Tex.—^Mowell v. State, 24 S.W.2d 
420, 114 Tex.Cr. 89. 

70 C.J. p 946 note 3. 

17. Va.—Hawkins v. Common¬ 

wealth, 169 S.B. 658, 160 Va. 936. 

70 C.J. P 946 note 4. 

la Va.—Spratley v. Commonwealth, 
162 S.B. 362, 164 Va 864. 

Wis.—Miller v. State, 211 N.W. 278. 
191 Wis. 477. 

19. Fla.—^Brannen v. State, 114 So. 
429, 94 Fla. 656. 

70 C.J. p 946 note 6. 

20. Ala.—Crisp v. State, 109 So. 282, 
21 Ala-App. 464, reversed on other 
grounds 109 So. 287, 216 Ala 2. 

Temptatloii to clear himself 

Law does not presume defendant 
labors under temptation to testify to 
whatever he thinks tv;^ 11 clear him 
of charga but Jury must determine, 
from hearing evidence and observing 
witnesses, whether defendant yields 
to temptation and testifies falsely. 
N.C.—State v. Carden, 177 S.B. 647, 
207 N.C. 517. 


21. Iowa—State v. Baldwin, 80 N. 
W. 476, 70 Iowa 180. 

70 C.J. p 946 note L 

22. La-^tate v. Smith, 65 So. 698, 
599, 135 La 427. 

70 aj. p 944 note 88. 

23. Cal.—^People v. De Mello, 82 P. 
2d 457, 28 CA.2d 281. 

Miss.—^Bucklew v. State, .67 So.2d 
881, 218 Miss. 820. 

N.C.—State v. Roberson, 8 S.B.2d 
277, 215 N.C. 784. 

Pa—Commonwealth v. Gable, 90 A. 
2d 301, 171 PaSuper. 468—Com¬ 
monwealth V. Mulroy, 86 A.2d 337, 
164 PaSuper. 410. 

70 aJ. p 946 note 7. 

The convlotloa of a codefendaat 
should be considered as affecting his 
I credibility. 

Mo.—State V. Kennedy, 65 S.W. 293, 
164 Mo. 268. 

Mont—State v. Broell, 286 P. 1108, 
87 Mont. 284. 

Okl.—Bryan v. State, 144 P. 392, 11 
Okl.Cr. 180. 

2^ Arlz.—^Turley v. State, 69 P.2d 
312, 48 Arlz. 61. 

70 C.J. P 946 note 8. 

Free from discredit 
Where murder charge against one 
Jointly indicted with defendant was 
dismissed thus rendering him avail¬ 
able as competent witness for de¬ 
fendant, defendant was entitled to 
codefendant’s testimony free from 
discredit by indictment or other form 
of accusation in connection with the 
murder. 

Tex.—Saucier v. State, 235 S.W,2d 
903, 166 Tex.Cr. 801, certiorari de¬ 
nied 71 act. 1016, 841 U.S. 949, 95 
L.Bd. 1372, rehearing denied 72 a 
Ct 23, 842 U.S. 848, 96 L.Bd. 637. 

25. D.C.—Harrod v. U. S., 29 F.2d 
I 464, 68 App.D.a 254. 
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ness,^® unless the witness surprises him or is hos- § 545, Interest or Bias of Opposing Witness 
tile.27 Thus, where a state’s witness surprises the in General 

state by not testif 3 nng as the state has reason to interest which a witness who is not a party has 

expect, the state may show that such witness has in the result may be shown by the opposite party. 

come under the influence of accused.^® It has been 'pjjg interest or bias which a witness who is not 
held that while a party cannot impeach his own wit- ^ party has in the result of an action or criminal 
ness he may show that the interest of the witness lies prosecution has a bearing on his credibility; hence 
with the other party.29 it may be exposed by the opposite party.®^ Thus, the 

interest which the witness has in the subject matter 
Adding credit. Generally, a party is not permitted the controversy may be shownhowever, the 
to add credit to his own witness by showing his lack naere fact that he has an interest in property in- 
of interest or bias or relationship®® where the op- volved in the litigation does not discredit him, where 
posite party has not attempted to impeach him.®^ his interest cannot be affected by the result.®* A 


26. Conn.—Schmeltz v. Tracy, 177 
A. 520, 119 Conn. 492. 

Tex.—Gooden v. ^tna Life Ins. Co., 
C1V.APP.. 84 S.W.2d 663. 

70 C.J. p 946 note 11. 

Rie:ht to impeach or discredit one's 
own witness see supra § 477. 
Rules of oross-exaaniiiatioiL Inappli- 
oahle 

The rules that opposing party may 
cross-examine in order to show bias 
or prejudice, and may cross-examine 
witness concerning previous testimo¬ 
ny, are inapplicable to showing bias 
of one's own witness. 

Tex.—Whitfield v. Traders & General 
Ins. Co., Cir.App., 136 S.W.2d 626. 

27- .Mich.—People v. Pleish, 32 N.W. 

2d 700, 321 Mich. 443. 

70 C.J. p 946 note 12. 

26. Ala.—^Hickman v. State, 67 So. 

■ 776, 12 Ala.App. 22. 

Me.—State v. Sanborn, 113 A 64, 120 
Me. 170. 

29. Ind.—Pittsburgh, etc,, R. Co. v. 
Carlson, 56 N.E. 251, 24 Ind.App, 
$59. 

20. Ala.-^Corpiia Juris cited in 

Stokley v. State, 49 So.2d 284, 292, 
254 Ala. 534. 

70 C.J. p 946 note 16. 

81. Ala.—Corpus Juris cited in I 
Stokley v. State, 49 So.2d 284, 292, j 
254 Ala. 534. 

O’Rear v. Manchester Lumber j 
Co., 60 So. 462, 6 Ala.App. 461. 

32. Aria.—^Tucker v. Reil, 77 P.2d 
203. 61 Ariz. 367. 

Cal.—Solomon v. Phillips, 206 P.2d 
50, 92 C.A2d 1—De Martini v. In¬ 
dustrial Acc. Commission, 202 P.2d 
828, 90 C.A2d 139. 

Ga.—Walraven v. Walraven, 47 S.B. 

2d 148. 76 Ga.App. 713. 

Ind.—^McKee v. Mutual Life Ins. Co. 
of New York, 61 N.B.2d 474, 222 
Ind. 10. 

Pohlman v. Perry, 103 N.E.2d 
. 911, 122 Ind.App. 222. . 

Mass.—Carpenter v. Knights of Co¬ 
lumbus, 131 N.E. 863, 239 Mass. 
..287. _ 

Mo.— Corpus Juris pited la Holden 


V. Berberich, 174 S.W.2d 791, 796. 
351 Mo. 995. 

Neb.—Gleason v. Baack, 289 N.W. 
349, 137 Neb. 272. 

N.J.—State V. Taylor, 118 A2d 86, 
38 N.J.Super. 6. 

State V. Cerligione, 48 A.2d 846, 
134 N.J.Law 617—State v. Cer¬ 
ligione, 44 A.2d 660, 133 N.J.Law 
424, affirmed 48 A2d 846. 134 N.J. 
Law 617. 

N.D.—State v. Gibson, 284 N.W. 209, 
69 N.D. 70. 

Ohio.—Kunkel v. Cincinnati St. Ry. 
Co., 80 N.B.2d 442, 82 Ohio App. 
341—O’Hara v. Cincinnati St. Ry. 
Co., 36 N.B.2d 823, 68 Ohio App. 7. 
Okl.—Sheppard v. Gaddy, 216 P.2d 
827, 202 Okl. 489. 

Or.—Corpus Juris cited in State v. 
Nagel, 202 P.2d 640, 660, 186 Or. 
486. 

Va.—^Highway Exp. Lines v. Flem¬ 
ing, 40 S.E.2d 294, 185 Va. 666— 
Lewis V. Stroebel, 27 S.E.2d 218, 

181 Va. 882, reheard 28 S.E.2d 9, 

182 Va. 125. 

W.Va.—Sigmon v. Mundy, 25 S.B.2d 
636, 125 W.Va. 691. 

Wis,—Waseka v. Industrial Commis¬ 
sion. 38 N.W.2d 470, 255 Wis. 337. 
70 C,J. p 947 note 18. 

Extent of inquiry see infra § 556. 
'Tuterest” 

The “Interest” referred to in stat¬ 
ute providing that no person offered 
as a witness shall be excluded from 
giving, evidence by reason of his “in¬ 
terest” in the event of the action, 
but that such “interest” may be 
shown to affect his credibility, means | 
a direct interest in the outcome of 
the litigation, and test is whether 
witness will gain or lose by a direct 
legal operation and effect of the 
judgment. 

Wash.—State v. Robbins, 213 P.2d 
310, 36 Wash.2d 389. 

ZUterest held not idiowii, 

(1) Fact that one witnessing al¬ 
tercation failed to render assistance 
to deceased, and that evidence show¬ 
ed longer knife had been used in 
stabbing than person quarrelling 
with deceased admitted using, did 
not make witness interested witness. 
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Tex.—^Modern Woodmen of America 
V. Baker, Civ.App., 66 S.W.2d 891, 
error dismissed. 

(2) In suit to foreclose lien of city 
paving certificate against alleged 
homestead property, occupants of 
homestead whose interests had been 
sold on foreclosure of trust deed and 
to whom nonsuit and dismissal was 
taken were not interested witnesses. 
Tex.—Sterling Nat. Bank & Trust 

Co. of New York v. Ellis, Civ.App., 
76 S.W.2d 716, error dismissed. 

(3) In vendor’s action against pur¬ 
chaser for lesion beyond moiety, 
neighboring landowners’ interest in 
so testifying as to keep up value of 
property was so remote that it 
should not prejudice landowners’ tes¬ 
timony. 

La.—Hall v. Baker, 164 So. 777, 183 
La. 714. 

(4) Where the drawer of a draft 
sold it unconditionally to a hank, and 
it was collected through a corre¬ 
spondent bank, his liability on the 
draft ceased when it was paid, and 
his testimony in a suit to attach the 
proceeds of the draft is that of a dis¬ 
interested party. 

Colo.—Manatee County State Bank 
V. Bruen-Fisher Fruit Co., 201 P. 
560, 70 Colo. 342. 

(6) In suit by wife of insured who 
was formerly beneficiary in policies 
I of insurance, to recover insurance 
from persons to whom policies had 
been transferred as beneficiaries, 
agent of the insurance company who 
collected the premiums and had 
charge of the transfer was a “dis¬ 
interested witness,” with respect to 
the weight to be given his testimony. 
Md.—^Hayward v. Campbell. 199 A 
530. 174 Md. 540. 

(6) Other interests see 70 C.J. P 
947 note 18 [d]. 

33. U.S.—H. Watjen & Co. v. 
Louisville Tobacco Warehouse Co., 
Ky., 240 F. 919, 163 C.CA. 606. 

70 C.J. p 947 note 21. 

34. Ala.—Southern R. Co. v. Leard* 
3.9 So. 449, 146 Ala. 349. 

70 C.J. p 948 note 22. 
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mere interest in the question involved in a suit may 
affect the credibility of a witness, although he has 
no interest in the event of that particular suit, 
unless the interest is too remote.^® 

Expectation of leniency, immunity, or reward. A 
witness is interested to such an extent as will affect 
his credibility where he expects or hopes for 
leniency or immunity from punishment for a crime 
in return for the giving of his testimony^*^ and it 
is not necessary that the expectation should be well 
founded if the witness entertains it.^^ Likewise, 
the fact that a witness in a criminal case will be 
entitled to a reward in the event of a conviction in 
the prosecution is a circumstance which may be 
shown as bearing directly on his credibility.^^ 

Showing indictment. Where the testimony of a 
witness may have been influenced by a desire to seek 
the favor of the prosecuting officers, the fact that 
the witness was under indictment may be shown.'^o 
If two persons are indicted for the same offense, 
or for different offenses, and it should appear from 
the evidence that from the acquittal or conviction of 
one even a slight inference of the guilt or innocence 


of the other could be drawn, or that the fate of one 
could have any probable bearing on that of the 
other, and one should testify either for or against 
the other, either party could show by the witness 
whether he was or was not then under indictment.^l 

§ 546. Relations with, or Feelings toward. 
Party 

The relatione with, or feelings toward, a party by a 
witness may be considered. 

As affecting his credibility, the relations with, or 
feelings toward, a party,^^ or the attorney of a 
party,^3 may be considered. It may be shown that 
a witness is prejudiced in favor of a litigant of 
like nationality.'*^ 

Compensation in ex^cess of witness fees. It may 
be shown, as bearing on the credibility of a witness 
and the care with which his evidence should be 
considered, that he has been paid an amount in ex¬ 
cess of the regular witness fees.*^ Thus, it may be 
shown that he has been paid his expenses at the 
trial,*® or to come to it,**^ or that he has received*® 


35. Ala.—parte State, 74 So. 
366, 199 Ala. 255. 

70 C.J. P 948 note 23. 

I 

36. Mich.—^Pettersch v. Grand Rap¬ 
ids Gas Light Co., 222 N.W, 123, 
246 Mich. 277. 

70 C.J. p 948 note 24. 

Not witnesses at txlal 
Where third persons were not wit¬ 
nesses at trial of the case, admission 
of evidence could not be Justified on 
a theory that it might affect their 
credibility as witnesses. 

N.T.—Schenker v. Bourne, 102 N.T. 
S.2d 928, 278 App.Div. 699. 

37. Mo.—State v. Biles, 2 S.W.2d 
756. 

N.J.—State V. Curclo, 129 A.2d 871, 
23 N.J, 621. 

70 C.J. p 948 note 25. 

Information, not filed 

In murder prosecution, the fact 
that no information had been yet 
filed against a staters witness, who 
was an accomplice of accused, did 
not alone show that the state had 
made an offer or promise of leniency, 
and therefore trial court did not err 
in excluding record of circuit court 
disclosing the filing of transcript of 
preliminary hearing in case of the 
state against witness in auestion. 
Mo.—State v. Bradley, 234 S.W.2d 
556, 361 Mo. 267. 

38. Ohio.—Allen v. State, 10 Ohio St 
287. 

39. D.C.—Harris v. U, S., 169 F.2d 
887, 83 U.S.App.D.a S48, certiorari 


denied 69 S.Ct 161, 335 U.S. 872, 
93 L.Ed. 416. 

70 C.J. p 948 note 27. 

40. Ky.—Chesapeake & O. Ry. Co. v. 
Pittman, 138 S.W.2d 962, 283 Ky. 
63. 

41. Okl.—Gray v. State, 111 P. 825, 
4 OkLCr. 292, 32 L.R.A.,N.S., 142. 

42 . U.S.—Atlantic Coast Line R. Co. 
V. Dixon, C.A.Ga., 207 P.2d 899. 

Mo.—State v. Johnson, 163 S.W.2d 
780, 349 Mo. 910. 

Clayton v. St Louis Public Serv¬ 
ice Co., App., 276 S.W.2d 621. 
]Sr.H.— State v. Barry, 84 A.2d 661, 
93 N.H. 10. 

Okl.—Akin & Dimock Oil Co. v. State, 
243 P.2d 384, 95 Okl.Cr. 218—Starks 
V, State, 93 P.2d 60, 67 OkLCr. 166. 
Pa.—Commonwealth v. Carroll, 200 
A 139, 131 PaSuper. 357. 

Tex.—^Powitzky v. State, 117 S.W.2d 
72, 134 TexCr. 613. 

Va—^Henson v. Commonwealth, 183 
S.B. 435, 165 Ya 821. 

■V^^.Va—State v. Lawson, 36 S.E.2d 
26, 128 W.Va 136. 

FobUo offloJals testiiyiiig for state 
In action by citizen against the 
state, fact that otherwise disinterest¬ 
ed witnesses were either public offi¬ 
cials, former public officials, or 
spouses of public officials was with- 
[ out probative value to Impeach such 
witnesses on theory that they were 
I under pressure to testify favorably 
' for the state. 

I N.T.—Pope V. State, 79 N.T.S.2d 466, 

I 192 Misc. 687, affirmed 99 N.T.S.2d 
1019, 277 App.Div. 1016. 
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Froseontor 

In criminal prosecution competent 
evidence tending to show prosecu¬ 
tor’s feelings, as a witness, towards 
accused, as affecting his credibility, 
is admissible. 

Ga.—Duncan v. State, 199 S.E. 319, 
58 Ga.App. 551. 

43. Conn.—Christie v. Eager, 26 A 
2d 352, 129 Conn. 62. 

N.T.—^Marshall v. City of New York, 
100 N.T.S.2d 388, affirmed 105 N.T. 
S.2d 399, 278 App.Div. 812. 

44. N.T.—Abbate v. Solan, 16 N.T.S. 
2d 332, 257 App.Div. 776, reargu¬ 
ment denied 16 N.T.S.2d 704, 258 
App.Diy. 886. 

46. Cal.—Scribner v. Bertmann, 276 
P.2d 697, 129 C.A2d 204. 

Or.—Corpus Juris quoted la State v. 
Superbilt Manufacturing Co., 281 
P.2d 707, 713, 204 Or. 393. 

Pa.—Corpus JUrls quoted iu Duffy 
V. Griffith, 4 A2d 170, 174, 134 Pa. 
Super. 447. 

70 C.J. p 954 note 96. 

4d. Ala.—^Louisville & N. R. Co. v. 

Stanley, 65 So. 39, 186 Ala. 95. 

Or.—Corpus JUrls quoted in State v. 
Superbilt Manufacturing Co., 281 
P.2d 707, 713, 204 Or. 893. 

47. N.C.—Johnson v. Seaboard Air 
Line Ry. Co., 79 S.E. 690, 163 N.C. 
431, Ann.Cas.l915A 598. 

48. Cal.—^People v. Ellena, 228 P. 
389, 67 O.A 683. 

Ohio.—O’Hara v. Cincinnati St. jfty. 

Co., 36 N.B.2d 823, 68 Ohio App. 7. 
70 C.J. p 954 note 1. 
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or has been promised^® money or favors for his 
attendance and testimony. It may also be shown 
that the expenses of the witness are being borne 
by one interested in the result, although not a party 
to the suit.5® It has been held, however, that the 
payment of expenses to a witness does not make him 
an interested witness.^!- 

The fact that on a former trial of the same case 
the witness received extra compensation may be 
shown as an indication of his partisanship in the 
present trial,62 but such extra compensation in other 
distinct previous cases may not be shown.®^ How¬ 
ever, it has been held that it is proper to show that 
a witness testifjdng as to the good character of ac¬ 
cused is a professional witness in that respect.®^ 
It has been held that testimony as to a conversa¬ 
tion with plaintiff about paying the witness to find 
out from certain persons what they would swear to, 
as explained by plaintiff himself, had no tendency 
to impeach plaintiff.65 

While the testimony of an expert whose relations 
to the case are purely professional should not be 
discredited merely because he received compensa¬ 
tion for such testimony,56 yet the credibility of such 
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a witness is affected by the fact that he was em¬ 
ployed and paid by one of the parties for the pur¬ 
pose of investigating and examining into questions 
of physical or mental condition, etc., for the purpose 
of testifying with respect thereto.67 

Other litigation, prosecutions, or charges between 
party and witness. The pendency of litigation be¬ 
tween the witness and the opposite party may be 
shown to expose the interest of a witness in the 
result of an action or prosecution.68 Thus, where 
a witness in a criminal prosecution has a civil suit 
pending against accused,^® or where a witness in a 
civil suit has a kindred suit against the opposite 
party,60 he cannot be said to be without an interest 
which might affect his credibility. Moreover, even 
though a suit growing out of the same transac¬ 
tion or accident has already terminated, it may still 
be shown as bearing on his bias or prejudice.®^ 
To show bias or prejudice, it may be proper to 
show that a party recovered a judgment against the 
witness in a controversy not related to the case on 
trial,62 but not when the judgment in the other 
case appears to decide the question involved in the 
case being tried.6S The fact that a witness has 


49. Ill.—^Latham v. Rishel, 61 N.E. 
2d 531, 384 Ill. 478. 

Bartosh v. Ryan, 100 N.B.2d 330, 
344 IlLApp. 214. 

70 C.J. P 954 note 2. 

50. m,—Schuman v. Bader & Co., 
227 I11.APP. 28. 

61. Tex,—Rogers v, Broughton, Civ. 
App., 250 S.W.2d 606, refused no 
reversible error. 

62. Mo.—^Briscoe v. Metropolitan St. 
R. Co., 95 S.W, 276, 118 Mo.App. 
668 . 

Or.— Corptis Juris CLU.oted la. State v. 
Superbilt Manufacturing Co., 281 
P.2d 707, 713, 204 Or. 393. 

63. Ga.—Seaboard Air Line Ry. v. 
State, 97 S.B. 549, 23 Ga.App. 72. 

Or.— Corpus Juris ftuoted in State v. 
Superbilt Manufacturing Co., 281 
P.2d 707, 713, 204 Or. 393. 

54 . Tex.—^Nelson v. State, 270 S.W. 
865, 99 T6X.Cr. 664. 

55. Mo.—Prolfer v. Miller, 69 Mo. 
App. 601. 

56. ni.—City of Chicago v. Vaccar- 
ro, 97 N.E.2d 766, 408 lU. 687. 

Pa.—Grutski v. Kline, 43 A.2d 142, 
352 Pa. 401. 

Corpus Juris qiiotea in Duffy v. 
Griffith, 4 A.2d 170, 174, 134 Pa- 
Super. 447. 

70 C.J. p 955 note 8. 

6I7- U.S.—Kuhne v. Killian, D.C. 
Ohio, 30 P.Supp. 423, appeal dis¬ 
missed, C.aA, 108 F.2d 1015. 


Mo.—State ex rel. State Highway 
Commission v. Ferbert, App., 71 S. 
W.2d 55. 

Mont.—Worden v. Alexander, 90 P.2d 
160, 108 Mont. 208. 

Or.—State v. Sack, 300 P.2d 427. 

Pa.—Grutski v. Kline, 43 A2d 142, 
352 Pa. 401. 

Reed v. Philadelphia Transp. 
Co., 90 A.2d 371, 171 Pa.Super. 60, 
33 AL..R.2d 1166—Corpus Juris 
q,Tioted in Duffy v. Griffith, 4 A.2d 
170, 174, 184 Pa.Super. 447. 

70 C.J. p 955 note 9. 

58. U.S.—U. S. V. Cohen, C.C.AN.J., 
163 P.2d 667. 

Ala.—McCain v. City of Montgom¬ 
ery, 92 So.2d 678, 38 Ala.App. 668, 
certiorari denied 92 So.2d 682, 265 
Ala. 651. 

Ga.—^Elliott V. Georgia Power Co., 
197 S.E. 914, 68 Ga.App. 161. 
Iowa.—Walters v. Heaton, 271 N.W. 
310, 223 Iowa 405. 

Minn.—Ti mm v. Schneider, 279 N.W. 
754, 203 Minn. 1. 

N.H.—Bourget v. Public Service Co., 
97 A.2d 383, 98 N.H. 237. 

Tex,—Casualty Reciprocal Exchange 
V. Parker, Com,App., 12 S.W.2d 
536. 

Ellsworth V. Ellsworth, Civ. 
App., 161 S.W.2d 628, error refused. 
70 C.J. p 965 note 10. 

69. Ky.—Coleman v. Common¬ 
wealth, 200 S.W.2a 161, 304 Ky. 
115. 

—State V. Williams, 84 A 2d 766, 
16 N.J.Supep. 872. 
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Va.—^Lane v. Commonwealth, 55 S. 

E.2d 450, 190 Va. 58. 

70 C.J. p 966 note 11—42 C.J. p 1335 
note 71 [a] (2). 

6a Cal.—Alonso v. Hills, 214 P.2d 
50, 95 C.A.2d 778. 

Me.—^Berry v. McDougall, 122 A 187, 
123 Me. 556. 

N.T.—^Martinez v. U. S. Lines Co., 
133 N.T.S.2d 628, affirmed 149 N. 
Y.S.2d 716, 1 AD.2d 875. 

Or.—Clevenger v. Shallhorn, 286 P.2d 
651, 205 Or. 209. 

70 C.J. p 955 note 12, 

61. m.—Swanlund v. Rockford & I. 
Ry. Co., 137 N.B. 206, 306 Ill. 339. 

N.T.—R. & R. Candy Co. v. City of 
New York. 215 N.Y.S. 621, 216 App. 
Div. 468. 

Aoiinlttal of witness 
Where issue was whether insured 
was violating criminal law at time 
of his death, jury could disregard 
testimony of witness who was charg¬ 
ed for murder of accused and acauit- 
ted that insured was aggressor In 
altercation, since witness would have 
strong incentive to Justify his ac¬ 
tions and to uphold Justice of ac- 
Quittal. 

Colo.—^International Service Union 
Ass*n V. Martinez, 86 P.2d 261, 103 
Cola 270. 

62. Mo.—Warren v. Pulitzer Pub. 
Co., 78 S.W.2d 404, 836 Mo. 184. 

63. Mo.—^Warren v. Pulitzer Pub. 
Co., supra. 
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been charged with a crime by a parly may be 
shown.®^ 

However, it has been held that plaintiff in a civil 
action cannot show the existence of another civil 
suit by defendant against plaintiff and the witness, 
which suit had been dismissed, for the purpose of 
showing the bias of the witness.^® The fact that a 
witness has a suit against both defendant and the 
employer of plaintiff growing out of the same acci¬ 
dent does not render him an interested witness.®® 
In an action on orders on defendant to pay plaintiff 
money, the fact that another suit is pending on the 
same demand against defendant in a representative 
capacity will not affect the credibility of plaintiff's 
president.®*^ 

It has been held in a criminal prosecution that 
the fact that a witness for the state was also a wit¬ 
ness against accused in another case does not show 
his bias or discredit him.®® It may be shown that 
the witness was the instigator or prosecutor of the 
opposite party in a criminal charge or prosecution 
independent of the suit or prosecution at trial,®® 
and accused is entitled to show that he brought civil 
actions against a member of the witness' family 
as a circumstance likely to give the witness an 
animus against him.*^® In a will contest on the 
grotmd of testamentary incapacity, a witness who 


testified to the incapacity of the testator may be 
shown to have been criminally prosecuted at the 
instigation of deceased to show his possible re¬ 
sentment or motive.^^ A physician testifying as a 
witness for plaintiff in a personal injury case 
against a corporation cannot be impeached by di¬ 
rect examination of other witnesses as to whether 
he was interested as a medical man in a large 
number of personal injury suits against corpora¬ 
tions nor can he be asked whether the principal 
part of his professional industry does not consist of 
consultations with attorneys to secure claims such 
as the one in suit and attempting to make arrange¬ 
ments with them for contingent fees.^® 

Settlements. The settlement or payment of claims 
of a witness by a party may be shown,^^ but not if 
irrelevant or immaterial,*^® and not, it has been held, 
where the witness was one of several injured in the 
same accident*^® 

§ 547 . -Friendliness or Animosity in 

General 

As bearing on credibility, the friendliness or animos¬ 
ity of a witness towards a party may be shown. 

As bearing on credibility, it may be shown and 
considered whether the relations of a witness with, 
or his feelings toward, a party are friendly or 
hostile and, although great latitude is generally 


64. N.T.—Bristol v. Kittlnger, 34 N. 

T.S.2d 861, 264 App.Div. 808. 

65. Mich.—^American Seed Co. v. 
Cole, 140 N.W. 622, 174 Mich. 42. I 

66. Pa.—Hufnagle v. Wilkes-Barre j 
By. Co., 104 A. 738, 261 Pa. 599. 

67. Ala.—Ex parte B. C. Payne 
Lumber Co., 85 So. 9, 203 Ala. 668. 

68. N.C.—State v. Fain. 97 S.E. 716, 
177 N.C. 120. 

69. Ala.—Hill V. State, 97 So, 639, 
210 Ala. 221. 

70 C.J. p 955 note 18. 

70. N.T.—^People v. KAdel, 160 N.T. 
S. 817, 96 Misc. 514, 84 N.T.Cr. 454. 

71- Md.—Daugherty v. Robinson, 
122 A. 124, 143 Md. 269. 

72. Ill.—Chicago & B. L R. Co. v. 
Schmitz, 71 N.B. 1060, 211 Ill. 446. 

73. Ill—Chicago City R. Co. v. 
Smith, 80 N.B. 716, 226 Ill. 178. 

74. CaL—Zelayeta v. Pacific Grey¬ 
hound Lines, 232 P.2d 572, 104 GA. 
2d 716. 

La.—^Howze v. Hollandsworth, App., 
26 So.2d 381. 

N.Y.—^Mannion v. General Baking 
Go., 44 N.T.S.2d 890, 266 App.Div. 
1028. 

Tex.—^Hyde v. Marks, Civ.App., 138 
S.W.2d 619, error dismissed, judg¬ 
ment correct. 


Claims against employer ot plaintiff 
In action for death of bus driver 
when bus struck a pillar when driver 
was attempting to avoid colliding 
with defendant’s truck, defendant 
should have been permitted to show; 
that certain of plalntilTs witnesses 
had settled claims against bus com¬ 
pany, considerations therefor, and 
whether contradictory statements 
were made in connection therewith 
as bearing on interest, bias, or credi¬ 
bility of such witnesses. 

N.T.—^Mannlon v. General Baking 
Co.. 44 N.T,S.2d 890, 266 App.Div. 
1028. 

75. S.C.—Turner v. Wilson, 86 S.E. 
2d 867, 227 S.C. 95. 

76. U.S.—^Bratt v. Western Air 
Lines, C.AUtah, 169 P.2d 214, cer¬ 
tiorari denied 69 S.Ct. 239, 336 

U. S. 886, 93 L.Bd. 425. 

77. U.S.—^Atlantic Coast Line R. Co. 

V. Dixon, C.AGa., 207 P.2d 899. 
Ala.—Shiflett v. State, 78 So.2d 805, 

262 Ala. 337—Louisville & N. R. 
Co. V. Martin, 198 So. 141, 240 Ala. 
124—Patterson v. State, 176 So. 
871, 234 Ala. 342, certiorari denied 
Patterson v. State of Alabama, 58 
S.Ct. 121, 302 U.S. 738. 82 L.Bd. 567 
—Louisville & N. R. Co. v. Cour- 
son, 174 So. 474, 284 Ala. 278. 
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Blackshear v. State, 86 So.2d 244, 
33 AlaApp. 676, certiorari denied 
36 So.2d 260, 251 Ala 11—Sowell 
V. State, 199 So. 900, 30 AlaApp. 
18. 

Cal.—Newman v. Los Angeles Trans¬ 
it Lines, 262 P.2d 95, 120 C.A.2d 
685—Conger v. White, 168 P.2d 
415, 69 C.A.2d 28—People v. Pay- 
ton, 96 P.2d 991, 36 C.A2d 41— 
People V. De Mello, 82 P.2d 457, 28 
C.A2d 281. 

Ga.—Hayes v. Hay, 88 aB.2d 306, 92 
GaApp. 88—^Loomis v. State, 61 S. 
E.2d 13, 78 GaApp. 168—Walker v. 
State, 39 S.E.2d 75, 74 GaApp. 48. 
Ill.—People V. Bote, 33 N.E.2d 449, 
376 lU. 264. 

Iowa—^Haack v. Rodenbour, 12 N.W. 

2d 861, 234 Iowa 368. 

Ky .—^Helton v. Commonwealth, 244 
S.W.2d 762. 

Mass.—^American Bmp. Ins. Co. v. 
Webster. 76 N.B.2d 130, 322 Masa 
161—Omansky v. Shaln, 46 NJB. 
2d 524, 813 Mass. 1*^9. 

Minn.—Bsser v. Brophey. 3 N.W.2d 
3. 212 Minn. 194. 

Mo.—State v. McLachlan, 283 S.W. 
2d 487—State v. Johnson, 168 S.W- 
2d 780, 349 Mo. 910. 

Corpus Juris quoted, in Petty¬ 
john V. Blansas City Public Service 
Co., App., 181 S.W.2d 179, 186, opin- 
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permitted to show the influences 'working on a 
witness,a showing of cricumstances which do not, 
or only remotely tend to, show friendliness or ani¬ 
mosity on the part of the witness will not be 
permitted J® It is necessary that, to be influenced 
by an emotion due to some circumstance calculated 
to arouse friendship or hostility, the witness must 
have had knowledge of such circumstance.^® 

§ 548. -Immoral Relations 

The existence of immoral relations between a witness 
and the party for whom such witness was called may be 
shown as a circumstance affecting the credibility of the 
witness. 

The existence of immoral or sexual relations be¬ 
tween a witness and the party for whom such wit¬ 
ness was called may be disclosed as a circumstance 


tending to affect the credibility of the witness®^ ex¬ 
cept where the witness admits that she is a common 
prostitute.®^ Likewise, in order to show the animus 
of a witness, sexual relations between a witness and 
the wife of accused may be disclosed.®® 

I 549 , -Relationship by Blood or Mar¬ 

riage 

The fact that a witness is a relative of a party may 
be shown to affect his credibility. 

Since nonrelatives do not have the same interest 
to misstate the truth as do relatives,®^ the fact that 
a witness is a relative of a party may be shown 
to affect his credibility.®® Thus, where husband 
and wife testify for each other the relationship 
should be considered.®® The fact of relationship 


ion Quashed in part on other 
grounds 188 S.W.2d 650, 354 Mo. 
79 —^Baptiste Tent & Awning Co. v. 
Uhri, App.. 129 S.W.2d 9. 

1T;J.—State v. Myers, 81 A.2d 710, 7 
N.J. 465, 25 A.L..Il.2d 1171. 

K.D.—State v. Gibson, 284 N.W. 209, 
«9 N.D. 70. 

Okl.—Akin & Dimock Oil Co. v. State, 
243 P.2d 384, 95 Okl.Cr. 218. 

Or.—^Zahara v. Brandli, 94 P.2d 718, 
.162 Or. 666. 

S.C.— Coirpus Juris cited in Cum¬ 
mings V, Tweed, 10 S,E1.2d 322, 328, 
195 S.C. 173. 

Tex.—^Newton v. State, 202 S.W.2d 
921, 150 Tex.Cr. BOO—^Tindall v. 
State, 172 S.W.2d 828, 146 Tex.Cr, 
245—Gilson v. State, 145 S,W.2d 
182, 140 Tex.Cr. 346—^Hampton v. 
State, 135 S.W,2d 122, 188 Tex.Cr. 
271—Powitzky v. State, 117 S.W.2d 
72, 134 Tex.Cr. 613—King v. State, 
113 S.W.2d 181, 133 Tex,Cr. 496— 
Kissinger v. State, 70 S.W.2d 740, 
126 Tex.Cr. 182. 

Utah.—State v. St. Clair, 282 P.2d 
323, 3 Utah 2d 230. 

Wash.—State v. Harmon, 162 P.2d 
314, 21 Wash.2d 581. 

•y7,Va.—State v. Lawson, 86 S.E.2d 
26, 128 W.Va. 186. 

70 C.J. p 948 note SO. 

78. Mo.— Corpus Juris Quoted lu 
Pettyjohn v. Kansas City Public 
Service Co., App., 181 S.W.3d 179, 
185, opinion Quashed in part on 
other grounds, 188 S.W.2d 650, 364 
Mo. 79. 

Tex.—West v. State, 216 S.W. 186, 
86 Tex.Cr. 296. 

78b Ala.—^May v. Lewis, 184 So. 203, 
28 Ala.App. 330. certiorari denied 
184 So. 204, 236 584. 

Mich.—Santur^ v. Detroit Trust Co., 
267 N.W. 683. 276 Mich. 661. 

Mo.— Corpus Juris Quoted iu Petty¬ 
john V. Kansas City Public Service 
Co„ 181 S.W.2d 179, 185. 

Tenn.—Colbaugh v. State, 216 S.W.2d 
741, 188 Tenn. 103. 


Wash.— Corpus Juris dted in State 
V. Robbins, 213 P.2d 310, 316, 86 
Wash.2d 389. 

70 C.J. p 949 note 32. 

80. Cal.—People v. Pickens, 214 P. 
1027, 61 C.A. 405. 

70 C.J. P 949 note 33. 

81. Ariz.—State v. Guerrero. 120 P. 
2d 798, 68 Ariz. 421. 

N.T.—^People v. Bove, 67 N.T.S.2d 
182. 

Tex.—Daywood v. State, 248 S.W.2d 
479, 1S7 Tex.Cr. 266. 

70 C.J. P 949 note 35. 

Immoral relations between witness 
and victim of crime see infra § 
554. 

82. Tex.—Smith v. State, 217 S.W. 
154, 86 Tex.Cr. 455. 

70 C.J. p 949 note 36. 

83. Ky.—^Haywood v. Common¬ 

wealth, 170 S.W. 624, 161 Ky. 838. 

84. U.S.—Mansolilli v. U. S., C.C.A. 
Mass., 2 F.2d 42. 

85 . U.S.—Arnall Mills v. Smallwood, 
aC.A,Ga„ 68 P.2d 57. 

Iowa.—Charles v. Hart, 182 N.W. 
668, 191 Iowa 418. 

Ky.—Corbin’s Ex’rs v. Corbin, 194 
S.W.2d 65, 302 Ky, 208—^Hodges 
V. Daviess County, 148 S.W.2d 697, 
285 Ky. 608. 

Mo.—^Feate v. Bartlett, 269 S.W.2d 
609. 

Newkirk v. City of Tipton, 136 
S.W.2d 147, 234 Mo.App. 920. 

Mont.—State v. Grimsley, 30 P.2d 
85. 96 Mont. 327. 

N.r.—In re McCarthy’s Estate, 83 N. 
Y.S.2d 6, 193 Misc. 264. 

—^Waseka v. Industrial Commis¬ 
sion, 38 N.W.2d 470, 265 Wis. 337. 

70 C.J. p 950 note 40. 

Particular relatives of party 

(1) Brother-in-law. 

Tex.—Steinke v. Schmid, CivA-pp., 
223 S.W.2d 955. 

70 C.J. p 950 note 40 [a] (2), 
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(2) Father. 

Ill.—Robison V. Moorefleld, 107 N.B. 

2d 278. 347 Ill.App. 508. 

Iowa.—^Holloway v. Griffith, 82 Iowa 
409, 7 Am.R. 208. 

Tex.—Spencer v. Pettit, Com.App., 2 
S.W.2d 422. 

(3) Mother. 

Cal.—^Rousseau v. Hurtado, 266 P.2d 
680, 122 C.A.2d 706, certiorari de¬ 
nied 76 S.Ct. 64, 348 U.S. 843. 99 L. 
Ed. 664, rehearing denied 75 S.Ct. 
209, 348 U.S. 890, 99 L.Ed. 700. 
N.T.—Mutual Life Ins. Co. of New 
York V. Holley, 8 N.Y.S.2d 429, 255 
App.Div. 338, reargument denied S 
N.Y.S.2d 697, 265 App.Div. 1032, 
reversed on other grounds 20 NJE3. 
2d 776, 280 N.Y. 830, 124 A.LJI. 
1386. 

(4) Nephew. 

Mo.—Evans v. Wall, App., 199 S.W. 
2d 908. 

(5) Son. 

Mass.—^Harding v. Studley, 200 NJE, 
916, 294 Mass. 193. 

Wyo.—^Haywood v. Kukuchka, 96 P. 
2d 71. 55 Wyo. 41. 

(6) Various other relations see 70 
C.J. p 960 note 40 [a]. 

88. Ariz.—Cochrane v. State, 59 P. 

2d 658, 48 Ariz. 124. 

Iowa.—Carlson v. Bankers Trust Co., 
60 N.W.2d 1, 242 Iowa 1207. 

Mass.—^Harding v. Studley, 200 N.B. 
916, 294 Mass. 198. 

Miss.—Mississippi Val. Gas Co. v. 
Goudelock, 79 So.2d 718, 224 Miss. 
161. 

Mo.—^Baptiste Tent & Awning Co. v. 

Uhri, App., 129 S.W.2d 9. 

N.Y.—In re Muller’s Estate, 49 N.Y. 

S.2d 767, 183 Misc. 957—In ra 

I Gramm’s Estate, 284 N.Y.S. 462, 

I 167 Misc. 676, reversed on other 
grounds 288 N.Y.S. 180, 284 App. 
I Div. 177, affirmed 6 NJB.2d 605, 273 
I N.Y. 514. 

Pa.—Woods V. Smith, 63 Dauph.Co. 

I 86 . 
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does not however, disqualify a witness or establish 
interest or bias, but is merely a circumstance from 
which it may be inferred.*^ it has been held that 
it is proper to show that a witness for accused is 
related to one arrested or indicted with accused.*^ 


WITNESSES §§ 549-551 

the party against whom he testifies,®® but it hw 
been held that, although accused is a minor living at 
home, a witness against him cannot be discredited 
by a showing that he is hostile toward accused s 
parent and relatives.®® 


g 550. - Family Feelings and Relations 

It Is proper to show the relations existing between 
the witness and the family or relatives of the other par- 
ty or accused. 

As bearing on the bias or prejudice of a witness 
for or against a party or accused, it is proper to 
show tiie relations existing between the witness and 
the family or relatives of the other party or ac¬ 
cused,®® or between accused and the relatives of the 
witness,®® or between the family of accused and the 
family of the witness,®^ provided the witness is him¬ 
self involved in these relations.®® Even though some 
difficulty has transpired between the witness and the 
family of accused, if accused was not involved in 
it himself and there is no showing of hostility by 
the witness toward him, such a circumstance has 
no bearing on the credibility of the witness.®® The 
fact that a witness testified for a member of his 
family in a cause against accused will not justify 
the assumption that such witness in the present 
trial entertains such bias as to make him perjure 
himself in a case in which neither he nor such a 
member of his family was interested,®^ A minor 
witness may be discredited by showing ill feeling be¬ 
tween his parents, under whose control he is, and 


§ 551. -Business, Professional, or Finan¬ 

cial Relations 

a. In general 

b. Employment or professional engage¬ 

ment 

a. In (General 

Business relations which might prejudice or bias a 
witness for or against a party may be shown. 

Business relations calculated to give the witness 
an interest in the result of the cause or a bias or 
prejudice for or against a party may be shown for 
that purpose.®^ 

Partner of a party is not so disinterested that the 
jury is required to believe his testimony, even though 
he is not discredited or contradicted.®® 

Indebtedness, It has been held proper, as bear¬ 
ing on the crechbility of a witness, to show that the 
party calling him is indebted to him®® or that the 
witness is indebted to such party.i However, it has 
been held that the fact that plaintiff^s witness has 
refused to pay an account to defendant does not 
tend to show his bias toward defendant.® It has 
also been held that it cannot be shown, as affecting 


—Coben v. Coben, Clv,App,» 1*^1 
S.W.2d 908. 

Barrow v. State, 72 S.W.2d 594, 
126 Tex.Cr. 604. 

70 C.J. P 960 note 41. 


37 . (ja.—^Krasner v. Croswell, 46 S. 
R2d 207, 76 Ga.App. 421—Neill v. 
Hill, 123 S.E. 30, 32 Ga.App. 381. 

Ill._ ^Paulsen v. Cocbfleld, 278 HI- 

App. 696. 

La.—Harrington v. Langlinais, App., 
158 So. 26. 

Minn.—State v. Riley, 7 N.W.2d 770, 
213 Minn. 448. 

Mo.—^Buchanan v. Wolff, App., 105 


S.W.2d 26. 

—Craig v. Seebecker, 280 N.W. 
913, 136 Neb. 221. 

Or._Tate v. Emery, 9 P.2d 136, 139 

T^^Xiobio Petroleum Co. v. Jurek, 
CivJ^PP.. 248 S.W.2d 2®^^^“ 
lean Cas. & Life Co. v. Butler, Civ. 
App., 216 S.W.2d 392, error refused 
no reversible error—Webb v. Van, 
CivJLpp., 210 S.W.2d 877, reversed 
on other grounds, 216 S.W.2d 161, 
147 Tex. 299. 

Wis.—Waseka v. Industrial Commis¬ 
sion, 38 N.W.2d 470, 255 Wis. 337. 

70 C,J. P 950 note 42. 


». Ala.—Phillips V. State, 66 So. 

673, 11 AlaApp. 168. 

Pex.—^McDaniel v. State, 17 S.W.2d 
821. 112 Tex.Cr. 498. 


89. Conn.—Christie v. Eager, 26 A. 

2d 352, 129 Conn. 62. 

Mo.—Corpus Juris cited in State v. 
Johnson, 163 S.W.2d 780, 784, 349 
Mo. 910. 

RT,—^People V. Buzzi, 144 N.B. 663, 


238 N.X. 390. 

70 C.J. p 960 note 45. 


90. Tex,—West v. State, 216 S.W. 

186, 86 Tex.Cr. 296. 

70 C.J. p 960 note 46. 


Ala.— Ham v. State, 106 So. 390, 
L AlaApp. 103. 

,_^Russell V. State, 211 S.W. 224, 

! rriA-o- 17d 


95. Ala—Lodge v. State, 26 So. 210, 
122 Ala 97, 82 Am.S.R. 23. 

96. Or.—State v, Welch, 64 P. 213, 
33 Or. 33. 

97. Ala.—^Louisville & N. R. Co. v. 
Martin. 198 So. 141, 240 Ala. 124., 

N-.Y.—^Wash-O-Matic Laundry Co. v. 
621 Lefferts Ave. Corp., 82 N.T.S. 
2d 672. 191 Misc. 884. 

W’is.—^Vuchetich v. General Cas. Co. 
of Wis., 72 N.W.2d 389, 270 Wis. 
562. 

70 C.J. p 951 note 53. 

98. N.T.—^Newcombe v. Hyman,. 37 
N.T.S. 649, 16 Misc. 25. 

99. Colo.—Nesteroff v. People, 205 P. 
531, 71 Colo. 208. 

Mass.— Commonwealth v. Grossman, 
158 N.B. 338, 261 Mass. 68. 


92. Tex,—^Hargraves v. State, 288 S. 

W. 226. 106 Tex.Cr. 227. 

70 C.J. p 060 note 48. 

93 ^ Or.—State v. Welch, 64 P. 213, 
33 Or. 33. 

70 C.J. P 960 note 49. 


^a.—United States Lumber & 




Ala 688. 


1. Ala—^Hosey v. State, 59 So, 649, 
5 AlaApp. 1. 

Alaska—^Burke v. Thomas, 16 Alaska 
385. 

Tex.—Chicago Fire & Marine Ina Co. 
V. Harkness, Civ App., 58. S.W.2d 
171. 

2. Ala—^Pilcher v. Dothan Mule Co.» 
60 So. 647, 6 AlaApp. 653. 
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the credibility of a witness, that he is indebted to 
the prosecuting witness in a criminal cause.® 

h. Employment or Professional Engagement 

The fact that a witness Is an employee of the party 
for whom he testifies may be considered as bearing on 
hfs credibility. 


There is no legal presumption against the testi¬ 
mony of a witness merely because he is the eniployee 
of one of the parties,* and such relationship will 
not discredit a witness;® however, the fact that 
a witness is an employee of the party for whom he 
testifies may be considered as bearing on his credi¬ 
bility,® especially where the liability of the em- 


3. W.Va,—State v. Henderson, 1 S. 

E. 225, 29 W.Va. 147. 

70 C.J. P 951 note 60. 

4. Kan.—Solomon R. Co. v. Jones, 8 
P. 730, 34 Kan. 443. 

5. U.S.—^Martin v. Burgess, C.C-A- 
Ala., 82 P.2d 321. 

Wallar v. Southern Pac. Co., JJ. 
C.Cal., 37 P.Supp. 475. 

Begert v. Payne, C.C.A.Ohio, 274 

F. 784. 

Ala.—^Kurn v. Counts, 22 So.2d 725, 
247 Ala. 129. 

Ark.—^lilissouri Pac. R. Co. v. Ross, 
109 S.W.2d 1246, 194 Arlt. 877. 

_^McClain v. Missouri Pac. R. Co., 

App., 200 So. 67—Hower v. Mis¬ 
souri Pac. R. Co., App., 144 So. 
780—^Henderson v. Missouri Pac. R. 
Co.. 131 So. 686, 16 LaA-PP. 106— 
Mathes v. Metairie Ridge Nursery | 
Co., 8 La,App. 275. 

Mont.—Sullivan v. Northern Pac. Ry. 

Co., 94 P.2d 651, 109 Mont 93. 
Tenn.— Quaker Oats Co. v. Davis, 232 
S.W.2d 282, 34 Tenn.App. 373. 

•jex.—Ford v. Panhandle & Santa Pe 
Ry. Co., 252 S.W.2d 661, 151 Tex. 
538 

Stanolind Oil & Gas Co. v. Simp- 
aon-FeU OU Co.. Clv.App.. 86 S.W. 
2d 825, afllrmed Simpson-Fell Oil 
Co. V. Stanolind Oil & Gas Co., 125 
SW.2d 263, 136 Tex. 168, reheard 
146 S.W.2d 723, 136 Tex. 158— 
Freudensteln v. Valley State Bank, 
ClvApp.. 68 S.W.2d 667, error re¬ 
fused. 

70 C.J. P 951 note 63. 


^ tr.S.—Milprint Inc. v. Donaldson 
Cihooolata Co., CJLMo.. 222 F.2d 
898—^Broadcast Music v. Havana 
Madrid Restaurant Corp., CA.N.T., 
176 P.2d 77—^Zumwalt v. Gardner, 
C.CA.MO., 160 F.2d 298 —Majestic 
V. Louis^lle & N. R. Co., C.C.A. 
Tenn., 147 F.2d 621—Sprinlde v. 
Davla, C.C.A.Va.. Ill F.2d 926. 1®® 
A T.T? 1101— The Indlen, C.C.A. 

Cal 71 F*2d 762—Amall Mills v. 
Smallwood. C.C.A.Ga., 68 F.2d 57. 

Klepal V. Pennsylvania R. Co., D. 
C.N.T., 129 F.Supp. 668, afllrmed C. 
aI, 229 F.2d 610—South Carolina 
State Highway Dept. v. U. S., D.C. 
S.C., 89 P.Supp. 698, affirmed CA., 
171 P.2d 893—^Manley v. North¬ 
umberland County, D.C.Pa., 32 F. 
Supp. 776. 

Ala.—Kum ▼. Counts, 22 So.2d 725, 
247 Ala. 129. 

Morgan Plan Co. v. Beverly,-36 
So.2d 120, 83 AlaApp. 617. 


Ariz.—Clint v. Northern Assur. Co., 
223 P.2d 401, 71 Ariz. 44. 

Cal.— Gray v. Southern Pac. Co., 146 
P.2d 561, 23 C.2d 632. 

Singer Metals, Inc. v. Industrial 
Management Corp., 263 P.2d 615, 
116 CA2d 85—^Knight v. Bentel. 
179 P. 406, 89 CA. 602. 

Fla.— Biscayne Boulevard Properties, 
Inc. V. Graham, 65 So.2d 858. 

Ga.—^Dodd v. Callaway, 46 S.E.2d 
740, 76 Ga.App. 629—Atlanta & W. 

P. R. Co. V. Twedell, 29 S.E.2d 668, 

70 GaApp. 812—McRae v. Wilby, 1 
SJQ.2d 77, 69 Ga.App. 401. ' 

Idaho.—Gem State Sales Co. v. Rudin ^ 
Bros., 41 P.2d 614, 55 Idaho 299. 
Ill.—Darwin v. Chicago Transit Au¬ 
thority. 90 NJBS.2d 924, 840 lUApp. | 
223—^National Brands Stores v. 
Andresen, 40 N.B.2d 839, 314 Ill. J 
App. 194 —Wineland ex rel. Abeln * 
V. M. Huber. Inc., 275 IlLApp. 264. | 
Iowa.—^Leonard v. Mel Foster Co., 
60 N.W.2d 632, 224 Iowa 1319. 
Kan.—Moler v. Cox. 149 P.2d 611. 
158 Kan. 589. 

Ky.—^Bullock V. Gay, 177 S.W.2d 883, 
296 Ky. 489. 

La,—Oil Field Supply & Scrap Mate¬ 
rial Co. V. Gifford Hill & Co., 16 
So.2d 483, 204 La. 929. 

Rene Implement Co. v. Perrin, 
App., 178 So. 181. 

Iilass.—Woods V. DeMont, 77 NJB.2d 
220, 822 Mass. 233. 

Miss.—Colotta v. Phillips, 86 So.2d 
674, 

Mo.—^Transamerican Freight Lines v. 
Monark Egg Corp., 161 S.W.2d 687, 
236 MoApp. 1047. 

^ —^United Traction Co. v. Mono- 

^ han, 190 N.T.S. 426, 116 Misc. 609. 

Eraser Co. v. Kaufman, 138 N.T. 

' S.2d 743—^Leo Newman’s Theatre 
’ Ticket Office v. Pittsburgh Steel 
' Co., 115 N.T.S.2d 908 —Marshall v. 

City of New York, 100 N.Y.S.2d 
: 388, affirmed 105 N.Y.S.2d 399, 278 
* App.Dlv. 812. 

Ohio.—^Leonard v. Glenn Cartage Co., 
App., 76 N.B.2d 813. 

^ Or.—^Longview Fibre Co. v. Johnston, 
238 P.2d 722, 193 Or. 385. 

’’ R.I.—Altman v. McDonald, 12 A2d 
; *2*30, 64 R.I. 311. 

'* Tex.—Texas & N. O. R. Co. v. Foster, 
I civ.App., 266 S.W.2d 206, error re- 
\ fused no reversible error—Dupree 
V. Burlington-Rock Island R. Co., 
>, CivApp., 261 S.W.2d 669, error re- 
f^ed—Airline Motor Coaches v. 
6 Caver, CivApp., 222 S.W.2d 286, re¬ 
versed on other grounds, 226 S.W. 


2d 830, 148 Tex. 521—First Nat. 
Bank of Schulenburg v. Winkler, 
Civ.App., 146 S.W.2d 201, affirmed 
161 S.W.2d 1053, 189 Tex. 131— 
Great Southern Life Ins. Co. v. 
Dorough, Clv.App., 100 S.W.2d 

772 _Leath v. Benton Abstract & 

Title Co., Civ.App., 9 S.W.2d 601, 
error dismissed. 

Utah.—Patterson v. Blair, 267 P.2d 
944. 

Wis.—^Maitland ▼. Twin City Avia¬ 
tion Corp., 37 N.W.2d 74, 254 Wis. 
541. 

70 C.J. P 951 note 64. 

Agent or employee of insurer 

(1) Notwithstanding rigid rule of 
excluding evidence which tends to 
reveal that insurance company would 
have to pay any Judgment obtained 
against defendant, where such insur¬ 
ance carrier injects Itself into case, 
and its agent or representative tes¬ 
tifies adversely to interest of plain¬ 
tiff, it Is competent for him to show 
whom witness was representing, 
since this would tend to show bias 
or special interest of witness. 

Ky.—^Herbold v. Ford Motor Co., 221 
S.W.2d 646, 810 Ky. 697. 


(2) In action for personal inju¬ 
ries suffered by passenger in fall in 
streetcar that lurched violently, 
where a claim agent of streetcar 
company’s insurer testified for 
streetcar company, questions to show 
connection between claim agent and 
Insurer were relevant on question of 
the interest of the witness. 

Mo.—Clayton v. St Louis Public 
Service Co., App., 276 S.W.2d 621. 

(3) Where defendant’s witness 
contradicted plaintiff’s witnesses on 
pertinent matters in issue and on 
cross-examination denied that he had 
any interest in outcome of litigation, 
plaintiff, for the limited purpose of 
showing Interest and bias of wit¬ 
ness, was entitled to prove that wit¬ 
ness was an agent and paid em¬ 
ployee of defendant’s insurer. 

Va.—^Highway Exp. Lines v. Fleming, 
40 S.E.2d 294, 186 Va. 666. 

(4) In personal injury action, tes¬ 
timony of physician that he had 
been employed by insurance carrier 
of plaintiff’s employer was admissi¬ 
ble to prove defendant’s theory of 
physician’s bias because of his in¬ 
surance company connection. 

<3al.—^Brown v. McCuan, 132 P.2d 
888, 56 CA.2d 85. 
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ployer, if established, will be due in part or whole 
to neglect of duty or negligence of the witness,^ or 
the action otherwise involves the acts of the wit¬ 
ness in the course of his employment.^ The fact 
that a witness is related to a person employed by 
a party,® or that he is a coemployee of a party, 
may bear on his credibility. 

The discharge of a witness by a party, and the 
reason therefor, may be brought out to show his 
bias or prejudice.^^ However, the mere fact that a 
witness was at the time of the accrual of the cause 
of action in the employ of the party calling him 
will not give such former employee such an interest 
in the action as will affect his credibility.^® Some 
cases hold that the fact of present or former em- 
plo 3 anent of a witness by one of the parties is not an 
element in determining his credibility unless in ad¬ 
dition it is shown that he has an interest in the 
result of the litigation.^S Where a witness is no 
longer in the employ of a party at the time of trial, 
he may be a disinterested witness,but merely be¬ 
cause the witness is no longer in the employ of a 
party does not make such witness, as a matter of 
law, disinterested.^^ Testimony given in a previous 
trial, before the witness was employed, will not be 
considered.!® 

Employment of accused. It has been held to be 
proper to show that accused had been employed by 
the parents of the witness in order to affect the 
credibility of the witness.!*^ 


Professional connection of a witness with a party 
to the cause may be shown to affect the credibility of 
the witness.!® 

Attorney as witness. The fact that a witness is 
the attorney for one of the parties goes to his credi¬ 
bility,!® even though he does not appear in the case 
as an attorney after he testifies.®® His credibility 
is especially affected where his employment is on 
a contingent fee,®! or, worse still, where he coerces 
his employment as attorney and is retained merely 
for the purpose of retaining his testimony.®® 

I 552 . -Assistance in Action or Prosecu¬ 

tion 

As bearing on his interest in the outcome, It may be 
shown that a witness assisted a party or the state In an 
action or prosecution. 

The fact that a witness has assisted a party or the 
state in the conduct of an action or prosecution may 
be disclosed as bearing on his interest in the out¬ 
come and hence on his credibility.®® Thus, it may 
ordinarily be shown that a witness contributed to a 
fund to defray the trial expenses of a party,®^ or 
that he personally hired counsel for accused and 
others,®® or that the witness’ company agreed to 
pay all attome/s fees and court costs incurred by 
accused in the sale of their product®® It may also 
be shown that the witness volunteered his presence 
at the trial, attending without a subpcena.®"^ The 


7. La.—^Edwards v. Texas & P. Ry. 
Co., App., 186 So. 367. 

Tex.—Texas Employers* Ins. Ass*n 
V. Ritchie, CivA.pp., 75 S.W.2d 942, 
error dismissed. 

70 C.J. p 952 note 65. 

8. N.T.—^Felst v. Peters, 120 N.T.S. 
805. 

70 C.J. p 952 note 66. 

8. Cal.—Hernandez v. Murphy, 115 
P.2d 665, 46 C.A2d 210. 

10- U.S.—^howell V. C. L R., C.A9, 
238 F.2d 148. 

N.T.—Wlsner v. Westchester Ligrht- 
ing Co., 128 N.T.S.2d 677, 288 App. 
Dlv. 821. 

11- N.T.—Potter v. Browne, 90 N.B. 
812, 197 N.T. 288, rehearing denied 
91 N.E. 1119, 197 N.T. 614. 

Tex.—^Payne v. Bannon, Clv.App., 288 
S.W. 701. 

12. N.J.—^Ross V. Director General 
of Railroads. 110 A. 706, 94 N.J. 
Law 295. 

70 C.jr. p 952 note 68. 

13. IlL—Bennett v. Chicago City Ry. 
Co.. 90 N.B. 735, 243 IlL 420. 

70 C.J. p 952 note 69. 

14. N.T.—Conca v. Cushman's Sons, 
100 N.T.S.2d 212, 277 App.Dlv. 360. 


Tex.—Pyle v. Phillips, Civ.App., 164 
S.W.2d 569—Alfano v. Internation¬ 
al Harvester Co. of America, Civ. 
App., 121 S.W.2d 466, error dis¬ 
missed. 

15. Cal.—^Bank of America Nat. 
Trust & Savings Ass'n v. Perry. 
106 P.2d 63, 41 aA.2d 138. 

Tex.—Carothers v. Moore, Civ.App., 
183 S.W.2d 987. 

16. N.T.—Rosen v. Dniss, 178 N.T. 
S. 259. 

17. Ala.—Mason v. State, 67 So. 715, 
12 Ala.App. 227. 

la Mo.—Carlson v. Hansas City, 
Clay County & St Joseph Auto 
Transit Co., 282 S.W. 1087, 221 Mo. 
App, 637. 

70 C.J. p 952 note 71. 

19. Ala.—^Price v. Marshall, 52 So.2d 
149, 255 Ala. 447. 

Cal.—^In re Pessagno's Estate, 136 
P.2d 644, 58 C.A.2d 390. 

Ill.—Cresclo v. Crescio, 6 N.B.2d 628, 
365 Ill. 393. 

Johnson v. NevenhoVen, 100 N. 
B.2d 60, 344 IIIAlPP. 125—Smalley 
V. Lord, 63 N.E.2d 802, 321 IllApp. 
626. 

Or.—^In re Comegys* Estate^ 284 P. 
2d 758, 204 Or. 512. 
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Va.—Culpepper v. Robie, 154 S.B. 

687, ISSTa. 64. 

70 C.J. p 952 note 73. 

20. Ill.—Wright V. Buchanan, 123 N. 
E. 63, 287 Ill. 468. 

Iowa—^In re Parley’s Estate, 24 N. 
W.2d 463, 237 Iowa 1069. 

21. Iowa—Harrington v. Hamburg, 
62 N.W. 201, 86 Iowa 272. 

70 C.J. p 952 note 76. 

22. Iowa—Flood v. Bollmeier, 144 
N.W. 679. 165 Iowa 88. 

23. Va—Highway Exp. Lines v. 
Fleming, 40 S.E.2d 294, 185 Va 
666 . 

70 C.J. p 952 note 78. 

24. Utah.—State v. Cerar, 207 P. 
597, 60 Utah 208. 

Va—^Patterson v. Commonwealth, 123 
S.B. 667, 139 Va 689, error dis¬ 
missed 46 S.Ct 349, 270 U.S. 632, 
70 L.Ed. 771. 

25. Tex.—^Bing v. State, 280 S.W. 
827, 103 Tex.Cr. 272. 

28. Ala—Costello v. State, 80 So. 
376, 130 Ala 143. 

27- Ga—Sewell v. Glore, 74 S.B. 

1039, 11 GaApp. 158. 

Puerto Rico.—^People v. Munoz» 29 
Puerto Rico 486. 
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fact that the witness offered money or favors to 
another witness if he would testify to certain facts, 
or if he would not testify against accused,29 are 
circumstances bearing on his credibility. 

Prosecuting witness. The testimony of a prose¬ 
cuting witness may be accepted as true^® or partly 
true.9i It has been considered that less credit should 
be given to the testimony of a prosecutor than to 
that of a disinterested witness.22 However, a state’s 
witness has the right, if not the duty, to assist at 
least to the extent of disclosing to the prosecuting 
attorney all of the facts within his knowledge ma¬ 
terial to the case, and if he does no more he cannot 
be charged with partisanship.*^ Evidence as to the 
motive of a prosecuting witness in reporting ac¬ 
cused to the arresting officer may be shown.*^ The 
amount paid by a prosecuting witness to a special 
prosecutor may be shown.*® 

Bondsman. The fact that a defense witness is 
a bondsman for accused may be shown as affecting 
his interest or bias.** Likewise, it has been held 
proper to permit a showing that accused’s witness 
was in the business of signing bonds in criminal 
cases of a kind similar to that at trial.*^ 


I 553 . -PubKc or Private Detectives, In¬ 

formers, or Police 

witnesses who have been hired by the party for 
whom they testify to procure evidence or work up the 
case are Interested and their credibility is affected there¬ 
by. 

One who as a spy or investigator obtains informa¬ 
tion is not necessarily open to discredit thereby,** 
but witnesses who have been hired by the party for 
whom they testify to procure evidence or work 
up the case are interested and their credibility is 
affected thereby.** Likewise, in a criminal prosecu¬ 
tion the testimony of detectives, police officers, and 
spies or informers should be considered in the light 
of their interest in the outcome of the prosecution.'** 
The credibility of such witnesses is particularly af¬ 
fected where their compensation depends directly on 
convictions* 1 or on the successful effect of their 
evidence.** Where it reflects on the officer’s, credi¬ 
bility as a witness, the defendant’s physical en¬ 
counter with the arresting officer,** the circumstanc¬ 
es surrounding the arrest,** as well as mistreatment 
by the officer,*® may be shown. There is, however, 


28. Ala.—^Largln v. State. 104 So. 
666. 20 Ala.App. 610. 

29. Ala.—^Mosely v. State, 97 So. 247, 
19 Ala-App. 335. 

70 C.J. p 958 note 84. 

30. Iowa.—State v. Mueller, 208 N. 
W. 360, 202 Iowa 1067. 

Mo.—State V. Murrell, 289 S.W. 869. 
FresumptioiL of truth 

There is no le^ral presumption that 
prosecutrix, if auestioued as to con¬ 
versation, would have denied it, if 
true. 

Tex.—Walker v. State, 287 S.W, 497, 
105 Tex.Cr. 141. 

The lack of a motive for appear¬ 
ance as prosecuting: witnesses of 
grlrls on whom mlscarrifiges were 
committed did not discredit their 
testimony, since such circumstance 
normally tends to support credibil¬ 
ity. 

Wis.—State v. Henderson, 274 N.W. 

266, 226 Wis. 164. 

Theory of bias too remote 
*A theory, on which defense predi¬ 
cated bias and prejudice of prosecut¬ 
ing witness who identified defendant 
as robber, that witness had personal 
and business connections with and 
desired to aid persons who arrested 
and wounded defendant on night be¬ 
fore identification, was too remote to 
serve defendant, in absence of more 
specific evidence. 

K.C.—State v. Coleman, 2 S.E.2d 865, 
215 N.C. 716. 

81. Ark.—^Powell v. State, 232 S.W. 
429, 149 Ark 811. 


32. Iowa—State v. Weber, 214 N.W. 
631, 204 Iowa 137. 

N.X.—People v. McMurray, 1 Wheel. 
Cr. 62. 

33. Mass.—Commonwealth v. San- 
sone, 147 N.E. 574, 262 Mass. 71. 

34. Tex.—Wlmberley v. State, 250 
S.W. 691, 94 Tex.Cr. 252. 

35. Ala—Koger v. State, 87 So.2d 
652, 38 AlaApp. 476. 

36. Tex.—^Mobley v. State, 232 S.W. 
631, 89 Tex.Cr, 646. 

70 C.J. p 953 note 87. 

37. U.S.—^Blockburger v. U. S., C.C. 
A.I11., 50 F.2d 796, affirmed 62 S.Ct. 
180, 284 U.S. 299, 76 L.Bd. 306. 

38. U.S.—Fisher v. U. S., CJLWash., 
231 F.2d 99, 

Ala.—Dodd v. State, 129 So. 712, 24 
AlaApp. 36. 

D.C.—Penn Oil Co. v. Vacuum Oil 
Co., 48 P.2d 1008, 60 App.D.C. 96. 

70 C.J. p 954 notes 94 [b], [c]. 
Entrapment 

Fact that complainant's witnesses 
were investigators who gathered evi¬ 
dence through *^trap orders” did not 
reauire summary rejection of testi¬ 
mony. 

Del.—Coca-Cola Co. v. Loft, Inc., 167 
A. 900, 19 Del.Ch. 292, affirmed 180 
A. 927, 20 DehCh. 456. 

TTnusnal oironxostanoes 
Police officers are not to be dis¬ 
credited as witnesses in a criminal 
case merely because the circum¬ 
stances of detection and arrest, as 
described in their testimony, were 
I unusuaL 


Cal.—^People v. Shafer, 224 P.2d 778, 
101 C.A.2d 64. 

39- U.S.—^Fisher v. U, S., C.A.Wash., 
231 F.2d 99—Steem-Blectrlc Corp. 

V. Herzfeld-Phillipson Co., C.C.A. 
Wis., 118 F.2d 122. 

Mo.—Soft-Lite Lens Co. v. Optical 
Service Co., App., 133 S.W.2d 1078. 
N.X.—^Application of Epstein, 53 N. 
Y.S.2d 847, 268 App.Div. 739, rear¬ 
gument granted 63 N.E.2d 596, 294 
N.T. 967, reversed on other grounds 
65 N.B.2d 766, 296 N.T. 164— 
Schwartz v. Prudential Ins. Co. of 
America, 21 N.Y.S.2d 68, 259 App. 
Div. 1052—^Wood v. New York 
State Electric & Gas Corp., 12 N. 
Y.S.2d 947, 257 App.Div. 172, af¬ 
firmed 24 N.E.2d 480, 281 N.Y. 797. 

Meisner v. Melsner, 29 N.Y.S.2d 
342, 8 Misc. 484. 

70 C.X p 953 note 90. 

4a U.S.—U. S. V. One 1942 Stude- 
baker, D.C.Del., 59 F.Supp. 835. 

70 C.J. p 953 note 91. 

41. Mont.—State v. Wakely, 117 P. 

95, 43 Mont. 427. 

70 C.J. p 953 note 92. 

49.. Ill.—^Blake v. Blake, 70 Ill. 618. 
70 C.J. p 964 note 93. 

43. Ohio.—City of Xenia v. Burton, 
App., 128 N.B.2d 134. 

44. Tex,—^Lansdale v. State, 168 S. 

W. 2d 76, 143 Tex.Cr. 167. 

45. Tenn.—Colbaugh v. State, 216 S. 
W.2d 741, 188 Tenn. 103. 

Habit of stopping 

In a prosecution, for driving an au¬ 
tomobile while. intoxicated, eyidenee 
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some confusion in the cases as to how closely the j 
evidence of such persons should be scrutinized.^® ' 

§ 554. Relations with, or Feelings toward, 
Victim of Crime 

The feelings of a witness toward, or his relations 
with, the victim of a crime may be shown as bearing on 
his interest or bias. 

In a criminal trial, the feelings of a witness to¬ 
ward, or his relations with, the victim of the crime 
may be shown as bearing on interest or bias but 
it has been held proper to refuse to permit a show¬ 
ing of hostile feelings between the parent of a minor 
victim of a sexual crime and accused where the 
parent, although he had sworn to the complaint, 
was not a witness.^S Blood relationship between 
the witness and the victim of the crime may be 
shown as a circumstance likely to engender hostility 
against accused.-*® In a criminal prosecution the 
fact that the victim of the crime had, as surety, 
confessed judgment for a fine with a witness for 
the state as principal may be shown to disclose the 
bias of the witness.®® 

lUicit relations between the witness and the vic¬ 
tim of the crime for which accused is being tried 
may be shown to affect the credibility of the wit¬ 
ness.®^ 

§ 555. Feeling with Respect to Cause on 
Trial 

The feeling of a witness with respect to the cause 


which Is being tried may be brought out to affect hie 
credibility. 

Independent of any prejudice or feeling as to 
the parties, the feeling of a witness with respect to 
the cause which is being tried may be brought out to 
affect his credibility.®^ 

§ 556. Extent of Inquiry 

The extent of Inquiry as to the Interest or bias of a 
witness rests Cn the discretion of the trial court. 

The extent of the inquiry as to interest or bias 
rests in the discretion of the trial court,®® and de¬ 
pends on the particular situation developed at the 
trial ;®^ and, where the interest or bias of a wit- 
j ness clearly appears, the court may properly refuse 
to allow the inquiry to go any further,®® unless for 
the purpose of showing the degree of hostility,®® 
especially where further inquiry would tend to im¬ 
peach the character of a party.®*^ Matters immate¬ 
rial as affecting credibility will not be considered.®® 
An inquiry into the cause of hostility, prejudice, or 
ill feeling which has been admitted or shown to 
exist is improper,®® as is also any inquiry as to the 
details of the difficulty, disagreement, or other trans¬ 
action which caused the feeling.®® However, where 
a witness claims to have no animus against ac¬ 
cused,®^ or if he admits an unfriendly feeling to¬ 
ward him but undertakes to convey the impression 
that such feeling is not one of deep animosity,®® 
the existence and real extent of his hostility or 
venom may be shown. 


as to the habit of prosecuting wit¬ 
ness to stop and search accused and 
his car whenever they met was er¬ 
roneously excluded. 

Or.—^tate v. Noble, 260 P. 838, 11» 
Or. 674. 

46. Ill.—^Regan v. Kroger Grocery 
& Baking Co., 64 N.BJ.2d 210, 886 


Ill. 284. 

70 C.J. p 964 note 94. 

Scmtmy with oare 

In statutory enforcement action in 
which informer receives amount of 
any Judgment against defendant, 
courts should scrutinize with care 
evidence given by informer. 

Ill.—^Regan v. Kroger Grocery & 


Baking Co., supra. 


47. Mo.—State v. Johnson, 163 S.W. 


2d 780, 849 Mo. 910. 
Tex.—Cupp v. State, 
127 Tex.Cr. 10. 

70 C.J. p 956 note 23. 


74 S.W.2d 701, 


48. Cal.—People v. Singh, 217 P. 
121, 62 C.A. 460. 


49. Ala.—Murray v. State, 69 So. 

364, 13 Ala.App. 176. 

N.C.—State v. Wentz, 97 S.B. 420, 176 
N.C. 746. 


50. Ala.—^Bobbins v. State, 69 So. 
297, 13 Ala.App. 167, certiorari de¬ 
nied 70 So. 1014, 195 Ala. 700. 

61. Minn.—Corpus JUxls cited la 
State V. Elijah, 289 N.W. 675, 578, 
206 Minn. 619. 

70 C.J. p 966 note 27. 

52. Ala.—^Ex parte State, 74 So. 
366, 199 Ala. 265. 

70 C.J. p 966 note 28, 

53. Idaho.—Corpus iTnils cited la 
State V. Cofer, 249 P.2d 197, 202, 73 
Idaho 181. 

Mo.—Corpus Juris cited ia Pettyjohn 
V. Kansas City Public Service Co., 
181 S,W.2d 179. 186 —Corpus Juris | 
cited in Holden v. Berberich, 174 
S.W.2d 791, 796, 861 Mo. 995. 

Wash.— Corpus Juris quoted in State 
V. Harmon, 152 P.2d 314, 319, 21 
Wash.2d 681—Corpus Juris cited in 
Moffltt V. Goldcamp, 79 P.2d 695, 
697, 196 Wash. 76. 

70 C.J. p 966 note 29. 

54. Idaho.—Corpus Juris cited la 
State V. Cofer, 249 P.2d 197, 202, 73 
Idaho 181. 


Wash.—Corpus Juris quoted la State 
V. Harmon, 162 P.2d 314, 819, 21 
Wash.2d 581. 

70 C.J. P 956 note 30. 

55 . Ga.—^Loomis v. State, 61 S.E.2d 
33, 78 Ga.App. 336. 

70 C.J. P 966 note 31. 

56. Colo.—Stewart v. Kindel, 25 P. 

I 990, 15 Colo. 539. 

70 C.J. P 966 note 32. 

67. Or.—StfLte v. Lee, 79 P. 677, 46 
Or. 40. 

70 C.J. P 956 note 33. 

58. Wash.—Moffltt v. Goldcamp, 79 
P.2d 696, 196 Wash. 76. 

59- La.—State v. Major, 64 So. 710, 
134 La. 774. 

70 C.J. P 957 note 34. 

60b Mo.—Silberman v. Hicks, App., 
231 S.W.2d 283. 

70 C.J. P 967 note 35. 

61. Mo.—Knapp v. Knapp, 183 S.W. 
576. 

70 CJT. p 967 note 36. 

02 . Cal.—^People v. Haydon, 123 P. 
. 1102, 1114, 18 OA, 643. 
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Amount of compensation. Whether or not it is 
permissible to show the amount of compensation 
which a witness received in his employment,®* or 
for testifying in this particular case,®® or which 
an interested witness pays to a lawyer to assist 
a party,®® depends in great measure on the facts 
of the particular case. 

§ 557. Time as of Which Interest or Bias May 
Be Shown 

The Inquiry as to the bias or hostility ot a witness 
toward a party must be confined to the time of the trial, 
or at least to a time so reasonably near the trial that It 
may be assumed that the feelings still exist. 

The inquiry as to feeling, bias, or hostility toward 
a party must be confined to the time of the trial,®® 
or at least to a time so reasonably near the tri^ 
that it may be assumed that the feelings still 
exist®’ Likewise, an inquiry into the bias or preju¬ 
dice of the witness toward the victim of the crime 
should be related to the time of the crime.®® Thus, 
a showing of bias or hostility remote in point of 
time is improper in either case.®® 

§ 558. Transfer or Release of Interest 

The fact that a person has transferred or released his 
interest In property or a cause of action for the purpose 
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of becoming a competent witness may be considered as 
bearing on his credibility. 

Where a person has transferred or released his 
interest in property or a cause of action for the 
purpose of becoming a competent witness, this fact 
is proper to be considered as bearing on his credi¬ 
bility.^® 

§ 559. Cross-Examination for Purpose of Im¬ 
peachment 

a. In general 

b. Nature and extent of interest 

c. Relations with, and feelings toward, 

party 

d. Relations with, and feelings toward, 

person other than party 

e. Irrelevant and collateral matters 

f. Discretion of court 

a. In General 

Cross-examination may be directed toward drawing 
from the witness evidence as to his Interest or bias. 

Cross-examination may properly be directed to¬ 
ward drawing from the witness evidence as to his 
interest, bias, or prejudice,at least where he has 
testified to matters material to the issues.'^2 Con¬ 
siderable latitude is allowed in this regard.73 Cross- 


63. Okl.—^Barnett v. State, 248 P- 
985, 33 OkLCr. 391. 

70 C.J. p 967 note 38. 

64. Vt—Citizens’ Savings Bank & 
Trust Co, V. Fitchburg Mut Fire 
Ins. Co., 86 A. 1056, 87 Vt. 23. 

70 C.J. p 957 note 39. 

65. Ala.—Ham v. State, 103 So, 390, j 
21 Ala.App. 103. 

70 C.J. p 957 note 40. 

66. Ga.—Georgia Ry. & Power Co. 
V. Shaw. 102 S.B. 904, 26 Ga.App. 

146. 

70 C.J. p 967 note 41. 

67. Okl.—^Pope V. State, 217 P. 498, 
24 Okl.Cr. 213. 

70 C.J. p 967 note 42. 

68. Ala.—Vaughn v. State, 84 So. 
879, 17 AlaA-PP. 383 —Bjillington v. 
State. 69 So. 819. 13 Ala.App. 61. 

69. Ala.—^Blackman v. State. 102 So. 

147, 20 AUuApp. 281, certiorari de¬ 
nied 102 So. 148, 212 Ala. 248. 

70 C.J. p 958 note 44. 

7a Tex.—^Trinity County liumber 
Co. V. Denham, 80 S.W. 866, 88 
Tex. 203. 

70 C.J. p 958 note 45. 

71 . U.S.—TJ. S. V. Fontana, C.A.Pa., 
281 F.2d 807—^Kanatser v. Chrys¬ 
ler Corp., C-AOkl.. 199 F.2d 610, 
certiorari denied Chrysler Corp. v. 
Kanaster, 78 S.Ct. 388, 844 Xr.S. 921, 
97 Lf.Bd. 710—^Meeks v. XT. S., C.C.A. 

163 F.2d 598—Ingalls Ship¬ 
building Corp. V. Trehem, aC.A. 


Miss., 155 P.2d 202 —Majestic v. 
Louisville & N. R. Co., C.C.A.Tenn„ 
147 F.2d 621. 

Ala.—Mobile City Lines v. Alexander, 
30 So2d 4, 249 Ala. 107 —Alabama 
Power Co. v. Gladden, 187 So. 711, 

237 Ala. 627. 

West V. State, 65 So. 2d 203, 37 
Ala.App. 125, certiorari denied 65 
So,2d 207, 259 Ala. 6. 

Cal.—People v. Denton, 178 P.2d 624, 
78 C.A.2d 540. , 

Conn,—^Fairbanks v. State, 124 A.2d 1 
893, 143 Conn. 653. 

D.C.—^Davenport v. District of Co¬ 
lumbia, MunJlpp., 61 A.2d 486— 
Sidur V, Than, Mun.App., 31 A.2d 
878. 

Fla.—^Burns v. Freund, 49 So.2d 692. 
Ga,—Walraven v. Walraven, 47 S.E. 

2d 148, 76 Ga.App. 713. 

Iowa.—State v. Rowe, 26 N.W,2d 422, 

238 Iowa 237. 

Kan.— Coxptis Juris (died in State v. 
Rowland. 239 P.2d 949, 953, 172 
Kan. 224—State v. Collins, 174 R2d 
126, 162 Elan. 34. 

Ky.—Johnson v. Commonwealth, 82 
S.W.2d 454, 269 Ky. 397. 

Md.—Williams v. Graff, 71 A.2d 460, 
194 Md. 616, 28 A.L.R.2d 106. 

Mo.—State v. Brewer, 286 S.W.2d 782 
—State V. McLaohlan, 288 S.W.2d 
487. 

Neb.—Rakes v. State, 62 N.W.2d 273, 
158 Neb. 55. 

—^Rynar v. Lincoln Transit Co., 
30 A.2d 406, 129 N.J.Law 626. 
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Roth-Schlenger, Inc., v. Schlen- 
ger, 191 A. 762, 121 N.J.Bq. 536. 

N.C.—^Hoke V. Atlantic Greyhound 
Corp., 42 S.E.2d 693, 227 N.C. 412. 
Pa.—Commonwealth v. Katz, 10 A.2d 
49, 138 Pa.Super. 60. 

Commonwealth v. Salerno, Quar. 
Sess., 42 Del.Co. 137, affirmed 116 
A.2d 87, 179 Pa.Super. 13. 

R.I.—Woodward v. Wilbur, 169 A. 
486, 54 R.I. 60. 

Tex.—^Traders & General Ins. Co. v. 
Robinson, Civ.App., 222 S.W.2d 266, 
error refused. 

Gilson V. State, 145 S.W.2d 182, 
140 Tex.Cr. 346. 

Wash.—Corpus Jttxls cited in State 
v. Robbins. 218 P.2d 310, 316, 35 
Wash.2d 389. 

70 C.J. p 958 note 46. 

Strict construction 
The statute permitting a witness 
to be examined touching his interest 
in cause must be strictly construed 
in favor of defendant on his cross- 
examination. 

Mass.—^Berry v. State, 54 So.2d 222, 
212 Mass. 164. 

72. Cal.—^Luhrs v. Kelly, 7 P. 696, 
67 C. 289. 

73 , xj.s.— Ford V. XT. S., C.A.Tex., 233 
F.2d 66, certiorari denied 77 S.Ct. 
49. 352 XT.S. 833, 1 L.Ed.2d 63— 
Majestic v. Louisville & N. R. Co., 
C.C.A.Tenn., 147 F.2d 621. 

Ala.—^International Union, United 
Auto., Aircraft and Agr. Imple- 
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examination in respect of matters here considered 
is usually regarded as a matter of right,as, for 
example, in the case of a witness for the prosecution 
in a criminal case,^® and according to some cases, 
the right includes considerable range or latitude in 
the cross-examination.^® 

There is, however, authority for the view that the 
right to show the bias of a witness by cross-examina¬ 
tion exists only when such witness has testified as to 
material matters.^^ The view has been expressed 
that matters elicited on cross-examination to show 
interest, bias, or prejudice should be received with 
great caution in order to avoid the improper intro¬ 
duction of prejudicial matter,^® and a question, the 
evident purpose of which is to insult and degrade 
the 'witness'^® or to reflect on the witness without 
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apparent cause,®® or to prejudice the minds of the 
jurors,®^ is properly excluded, and to permit an ex¬ 
amination which tends to cast undue opprobrium on 
the witness®® or which, in a criminal case, results 
in the violation of a rule against the admission of 
evidence of other offenses®® is improper. So, a 
question containing a covert insinuation of improper 
conduct on the part of the female witness to whom 
it is addressed is not a proper question unless the 
part containing the insinuation is necessary to elicit 
information as to animus.®^ The mere fact, how¬ 
ever, that in the answers on cross-examination of a 
witness for the prosecution for the purpose of show¬ 
ing his bias and prejudice against accused there ap¬ 
pears matter tending to show another illegal act on 
the part of accused does not render the cross-ex¬ 
amination erroneous.®® 


ment Workers of America, C.I.O. 
V. Russell, 88 So.2d 175, 264 Ala. 
456, certiorari g’ranted 77 S.Ct. 213, 
352 XJ.S. 915, 1 L.Ed.2d 121—Green 
V. State, 64 So.2d 84, 268 Ala. 471— 
National Surety Go. v. Boone, 161 
So. 447, 227 Ala. 699. 

Freeman v. State, 74 So.2d 613, 
37 Ala.App. 623, certiorari denied 
74 So.2d 620, 261 Ala, 697—Tuck¬ 
er V. State. 65 So.2d 365, 36 Ala. 
App. 311—^Melvin v. State, 21 So.2d 
277, 32 Ala.App. 10, certiorari de¬ 
nied 21 So.2d 282, 246 Ala. 493— 
Smith V. State, 6 So.2d 648, 30 Ala. 
App, 346—Ray v. State, 197 So. 70, 
29 Ala.App. 382, certiorari denied 
197 So. 73, 240 Ala. 73. 

—^People v. Winston, 293 P.2d 
40, 46 C.2d 161. 

People V. James, 296 P.2d 610, 
140 C.A.2d 392—Newman v. Los 
Angreles Transit Lines, 262 P.2d 
96, 120 C.A.2d 686—People v. Lantz, 
262 P.2d 19, 120 C.A2d 686—Peo¬ 
ple V. Evans, 247 P.2d 916, 113 C.A 
2d 124—^People v. De Mello, 82 P.2d 
467, 28 C.A.2d 281. 

D.C.—^Davenport v. District of Co¬ 
lumbia, M;m.App., 61 Au2d 486. 

Qa.—Ammons v. State, 78 S,B.2d 63, 
88 Ga.App. 791—Carlyle v. State, 
68 S.B.2d 606, 86 Ga.App. 223. 
Idaho.—State v. Spencer, 268 P.2d 
1147, 74 Idaho 173. 

Ind.—Craig v. Citizens Trust Co., 26 
N.B.2d 1006, 217 Ind. 434. 

Kan .—^Tuley v. Tuley, 211 P.2d 96, 
168 Ran. 106. 

Ky.—Chesapeake & O. Ry. Co. v. 
Pittman. 138 S.W.2d 962, 288 Ky. 
63. 

Mo.—^Kunz V. Munzllnger, 242 S.W. 
2d 636—Holden v. Berberich, 174 
S.W.2d 791, 351 Mo. 996, 149 A.LJEt. 
929 

State V. WaUcer. App., 110 S.W. 
2d 780. 

Neb.—Goldman v. State, 260 N.W. 
873, 128 Neb. 684. 

98 C.J.S.—32 


N.M.—State V. Wilcoxson, 188 P-2d 
611, 61 N.M. 601. 

N.C.—In re Gamble, 93 S.B.2d 66, 
244 N.C. 149—State v. Roberson. 3 
S.E.2d 277, 216 N.C. 784. 

Okl.—Lankister v. State. Cr., 298 P. 
2d 1088. 

Pa.—Commonwealth v. Wood, 16 A. 
2d 819, 142 Pa.Super. 340. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.a 76. 

Tenn.—Union Traction Co. v, Todd, 
64 S.W.2d 26, 16 Tenn.App. 200— 
Markland v. Elizabethton General 
Hospital, 5 Tenn.App. 519. 

Tex.—Traders & General Ins. Co. v. 
Robinson, CivA.pp., 222 S.W.2d 266, 
error refused. 

Hughes V. State, Cr., 294 S.W,2d 
84 e—Gilson v. State, 146 S.W.2d 
182, 140 Tex.Cr. 346. 

Vt.—State V. Quesnel, 69 A,2d 6, 116 
Vt. 68—^Holton v. Ellis, 49 A.2d 
210, 114 Vt 471—State v. School¬ 
craft, 8 A.2d 682, 110 Vt. 393. 

70 C.J. p 959 note 48. 

74. Ala.—^West v. State, 66 So. 2d 
203, 37 Ala.App. 125, certiorari de¬ 
nied 65 So.2d 207, 269 Al£k 6—Vin¬ 
son V. State, 22 So.2d 341, 32 Ala. 
App. 74, certiorari denied 22 So. 2d 
344, 247 Ala. 22. 

Ga.—Lightfoot v. Applewhite, 91 S. 
E.2d 87, 212 Ga. 136. 

Idaho.—State v. Cofer, 249 P.2d 197, 
73 Idaho 181. 

N.C.—State v, Rowell, 93 S.E.2d 201, 
244 N.C. 280—Corpus Jozis oited 
in State v. Hart, 80 S.E.2d 901, 903, 
239 N.C. 709, 41 A.L.R.2d 1199. 

Pa.—^Faulkner v. Faulkner, Com.PL, 
81 Del.Co. 99—Shall^ v. O’Hara, 
Com.Pl., 6 Scli,Reg. 277. 

Vt—State V, Quesnel, 69 A,2d 6, 116 
Yt, 68—Holton V. Ellis, 49 A,2d 210, 
114 Vt 471—State v. Schoolcraft 
8 A.2d 682,110 Vt 393. 

Wash.—State v, Robbins, 213 P-2d 
310, 36 Wash.2d 389. 

70 C.J. p 959 note 60. 
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Reasonable cross-examination to 
show bias and prejudice is a matter 
of right 

Mass.—Commonwealth v. Taylor, 67 
N.E.2d 237, 819 Mass. 631. 

70 C.J. p 959 note 60 [a]. 

Other miss of evidence not to be 
disregarded 

The right to cross-examine an ad¬ 
verse party to establish conflicting 
interests that might influence his 
testimony should not be used in ab¬ 
solute disregard of other well-estab¬ 
lished rules of evidence. 

Ohio.—Schaeffer v. Davis, App., 83 
N.E.2d 651. 

76. Okl.—^Pryor v. State, 257 P. 835, 
37 Okl.Cr. 102. 

70 C.J. p 959 note 61. 

76. Ga.—Smith v. State, 131 S.E. 
163, 161 Ga. 421. 

70 C.J. p 959 note 52. 

77. Cal.—^Luhrs v. Kelly. 7 P. 696, 
67 C. 289. 

78. Tex.—Jones v. State, 17 S.W.2d 
1059,112 Tex.Cr. 625. 

79. Md.—^Thompson v. State, 42 A. 
2d 113, 184 Md. 565. 

70 C.J. P 960 note 65. 

80. Wash.—State v. Robbins, 218 P. 
2d 310, 36 Wash.2d 389—Chapman 

V. Rose, 237 P. 708, 186 Wash. 248. 

81. Minn,—State v. Pavlovich, 71 N. 

W. 2a 173, 246 Minn. 78. 

82. Ala.—HaU v. State, 130 So. 531, 
24 Ala.App. 76, certiorari denied 
130 So. 533, 222 Ala. 26. 

83. CaL—People v. Vertrees, 146 P. 
890, 169 a 404. 

70 C.J. P 960 note 68. 

84. CaL—^People v. Wyatt, 104 P. 12, 
11 OA. 120. 

85. U.S.—Jones v. U. S., Or., 179 F. 
684. 103 C.C.A. 142. 

70 C.J. P 960 note 60. 
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Relation to, and feeling in respect of, subject mat¬ 
ter or case. It is proper to elicit on cross-examina¬ 
tion the feelings,attitude, or relations'^ of the 
witness to the case or cause, or to the subject mat¬ 
ter of the action or proceeding,ss or of his testi- 

mony.ss 

Distinguishable from impeachment. It has been 
said that cross-examination of a witness to show 
bias, hostility, or spirit of revenge is entirely sep¬ 
arate from impeachment.S0 

Identification of impeached witness. It is not im¬ 
proper to ask an impeached witness, for purposes 
of identification, when recalled for further examina¬ 
tion on another day, whether he is the same witness 
as to whom the impeaching testimony was given.^^ 

Existence of insurance or other indemnity. Facts 
tending to show interest or bias on the part of a 
witness for defendant in a civil action may be elicit¬ 
ed on cross-examination notwithstanding there is a 
disclosure that defendant is protected by insur¬ 
ance,at least where the existence of insurance is 
incidentally shown,provided, it seems, it does not 
appear that it is sought by the cross-examination to 
circumvent the general rule against the disclosure of 
insurance.^4 There is, however, authority for the re¬ 
view that an inquiry may not be sustained on the al¬ 
leged ground that it is designed to show the interest 
of a witness for defendant, where it is apparent that 
it is actually designed to elicit the fact that defend¬ 
ant has taken a bond of indemnity.^S 


b. Nature and Extent of Interest 

A witness may be cross-examined as to his Interest In 
the result or outcome of the suit or proceedings. 

A witness may be questioned as to his interest in 
the result or outcome of,^® or the subject matter of,^*^ 
the suit or proceedings in which such witness testi¬ 
fies, and under certain circumstances the refusal to 
permit cross-examination as to the interest of the 
witness in the result or outcome may constitute 
error.^s 

Belief as to interest. The cross-examination is 
properly directed to the interest of the witness as 
he understands it at the time when he testifies, even 
though he is mistaken as to such interests^ 

Extent of interest. It is permissible by cross- 
examination to show the extent of a witness' inter¬ 
est,! in the result or outcome of^ the suit or pro¬ 
ceeding in which such witness testifies, and under 
certain circumstances it may be error to refuse to 
permit such showing.® 

Failure to show interest rendering witness incom¬ 
petent, Where a party has excepted to the compe¬ 
tency of a witness on the ground of interest in the 
event of the suit, and has made an unsuccessful at¬ 
tempt to prove such interest by the evidence of other 
witnesses, the view has been taken that he may not, 
on the cross-examination of the witness excepted to, 
make any inquiry of him to show interest for the 
purpose of impeaching his credibility.^ 


86. Ala.—parte State, 74 So. 366, 
199 Ala. 255. 

NT.C.'—State v. Sam, 63 N.C. 150. 

87- Md.—Panitz v. Webb, 130 A. 918, 
149 Md. 75. 

70 C.J. p 960 note 63. 

88. Cal.—^Harper v. Lampingr, 83 C. 
641. 

Ga.—^Boyett v. State, 84 S.E. 618, 16 
Ga.App. 150. 

70 C.J. p 960 note 64. 

89. S.D.—Holdridge v. Lee, 62 N.W. 
265, 3 S.D. 134. 

90. Neb.—^Johnson v. Griepenstrob, 
33 N.W.2d 549, 150 Neb. 126—Vas- 
sar V, Chicago, B. & Q. R. Co., 226 
N.W. 189, 121 Neb. 140, 74 A.L.R. 
1154. 

91. Fla.—Sylvester v. State, 85 So. 
142, 46 Fla. 166. 

92. U.S.—^Majestic v. Louisville & N. 
R. Co., C.C.A.Tenn., 147 F.2d 621. 

Cal.—Luis V. Cavin, 198 P.2d 663, 88 
CA,2d 107. 

S.C.—Cummings v. Tweed, 10 S.E.2d 
322, 196 S.C. 173. 

Tex.—^Barton Plumbing Co. v. John¬ 
son, Civj^pp., 285 S.W.2d 780, er¬ 
ror refused—^Aguilera v. Reynolds 
Well Service, CivA.pp., 234 S.W.2d 


282, error refused—Southland- 
Greyhound Lines v. Cotten, Civ. 
App., 55 S.W.2d 1066, reversed on 
other grounds 91 S.W.2d 336, 126 
Tex. 596. 

70 C.J. p 960 note 69. 

93. Ark.—^Murray v. Jackson, 24 S. 
W.2d 960, 180 Ark. 1144. 

70 C.J. p 961 note 70. 

94. Or,—^Fletcher v. Saunders, 284 
P. 276, 132 Or. 67. 

70 C.J. p 961 note 71. 

95. Mich.—^Hughes v. Detroit, 126 
N.W. 214, 161 Mich. 283, 137 Am.S. 
R. 604. 

70 C.J. p 961 note 72. 

96. Cal.—^People v. Showers, 202 P. 
2d 814, 90 C.A.2d 248. 

Conn.—^Buonanno v. Cameron, 41 A. 

2d 107, 131 Conn. 513. 

Ill.—^Moore v. Toung, 46 N.E.2d 862, 
317 I11.APP. 474. 

Ohio.—^Portney v. Frank, 65 N.E.2d 
290, 77 Ohio App. 367. 

Pa.—^Faulkner v. Faulkner, Com.Pl., 
31 DeLCo. 99. 

70 C.J. p 961 note 73. 

I 97. Ala.—Green v. State, 64 So. 2d 
I 84, 258 Ala. 471. 
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Ga.—Pan-American Wall Paper & 
Paint Co. V. Tudor, 59 S.E.2d 12, 
81 Qa.App. 417. 

N.J.—^Devicenzo v. John Sommer 
Faucet Co., 94 A. 673, 87 N.J.Law 
645. 

98. Kan.—^Long v. Shafer, 174 P,2d 
88, 162 Kan. 21. 

70 C.J. p 961 note 75. 

99. Ill.—^Marschall v. Laughran, 47 
IlLApp. 29. 

70 C.J. p 961 note 76. 

1. Kan.—State v. Rowland, 239 P. 
2d 949, 172 Kan. 224, 30 A.L.R2d 
456—State v. Collins, 174 P.2d 126, 
162 Kan. 34. 

Me.—Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A.2d 238, 
150 Me. 423. 

70 C.J. p 962 note 77. 

2. Wash.—^McCowan v. Northwest- 
I ern Siberian Co., 84 P. 614, 41 

Wash. 676. 

70 C.J. p 962 note 78. 

3. Okl.—Wallace v. Kopenbrink, 119 
P. 679, 31 Okl. 26. 

70 C.J. p 962 note 79. 

4. Conn.—Chance v. Hine, 6 Conn. 
231. 
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c. Eelations iritlt, aad Feelings toward, Party 

A witness may be cross-examined as to his relations 
with, or feelings toward, a party to the action or pro¬ 
ceeding. 

A witness may be interrogated as to, or for the 
purpose of showing, his relations with,5 or feelings 
toward,® a party to the action or proceeding in 
which such witness testifies, as, for example, as to 
friendly feelings toward,^ or bias or partiality in 
favor of,® the party for whom the witness testifies, 
or as to ill will, unfriendly feelings, or hostility to¬ 
ward,® or bias or prejudice against,^® the adverse 
party or the party against whom the witness testi¬ 
fies, and it is proper in such case to inquire into the 


character or nature,!^ and the extent or degree,^® 
of the hostility or bias against a party. Refusal 
to permit cross-examination as to the witness* rela¬ 
tions with,^® or feelings toward,a party, or as to 
the character^® or the extent or degree^® of such 
feeling may, under certain circumstances, constitute 
error. The right of the state to show, on cross- 
examination, the nature of the relations existing be¬ 
tween a witness and accused, so far as their rela¬ 
tions are such as would create a bias on the part 
of the witness which might reasonably be supposed 
to affect his testimony, cannot be affected by the fact 
that these relations may be such as to prejudice ac¬ 
cused in the minds of the jury.^*^ 


5. Ala.—Green v. State, 64 So.2d 84, 
258 Ala. 471. 

pa.—Commonwealth v. Carroll, 200 
A. 139, 131 Pa.Super. 357. 

Faulkner v. Faulkner, Com.Pl., 
31 DeLCo. 99—^Norvidas v. Metro¬ 
politan liife Ins. Co., Com.Pl., 6 
Sch.Beg. 292. 

70 C.J. p 962 note 81. 

6* Ga.—Schamroth v. State, 66 S.E. 
2d 413, 84 Ga.App. 680—^Pan-Amer¬ 
ican Wall Paper & Paint Co. v. Tu¬ 
dor, 59 S.B.2d 12. 81 Ga.App. 417, 

70 C.J. P 962 note 82. 

7, Ala.—Green v. State, 64 So.2d 84, 
258 Ala. 471. 

Wood V. State, 76 So.2d 489, 37 
Ala.App. 673, certiorari denied 76 
So.2d 492, 261 Ala. 701. 

Ky.—^Holt V. Commonwealth, 269 S. 
W.2d 468. 

Okl.—^Turner v. State, 196 P.2d 767, 
87 OkLCr. 163. 

Tex.—^Highway Ins. Underwriters v. 

Dempsey, Civ.App., 232 S.W.2d 117. 
Wash.—State v. Robbins, 213 P.2d 
310, 36 Wash.2d 389. 

70 C.J. p 963 note 83. 

Fxi^idship with accused iu crtmiiLal I 
case 

The state could, on cross-examina¬ 
tion, show a friendly relationship be¬ 
tween accused's witness and accused. 
.Ala.—Stephens v. State, 40 So.2d 90, 
252 Ala. 183. 

70 C.J. p 963 note 83 [a]. 

8. Ala.—Stephens v. State, supra. 
D.C—Ewing V. U. S., 136 P.2d 633, 77 

U.S.APP.D.C. 14, certiorari denied 
63 S.Ct. 829, 318 U.S. 776, 87 D.Ed. 
1146, rehearing denied 63 S.Ct. 991, 
318 U.S. 803, 87 L.Bd. 1167. 

Ky.—^Holt V. Commonwealth, 269 S. 
W.2d 463. 

Mo.—^Huffman v. Terminal R. Ass'n 
of St. Louis, 281 S.W.2d 863. 

N.J.—State V. Hozer, 116 A2d 193, 
19 N.J. 301. 

Okl.—^Turner v. Stata 196 P.2d 767, 
87 Okl.Cr. 163. 

Tex.— Highway Ins. Underwriters v. 
Dempsey, CivApp., 232 S.W.2d 117. 


Wash.—State v. Robbins, 213 P.2d 
310, 36 Wash.2d 389. 

70 C.J. p 963 note 84. 

Witness for accused 
Rule applies to a witness for ac¬ 
cused in a criminal case. 

Iowa.—State v. Moore, 251 N.W. 737, 
217 Iowa 872. 

La.—State v. Mastricovo, 69 So.2d 
403, 221 La. 312. 

Tex—^Daywood v. State, 248 S.W.2d 
479, 167 TexCr. 266. 

70 C.J. p 963 note 84 [a3. 

9. Ala.—Green v. State, 64 So.2d 84, 
268 Ala. 471. 

I Blackshear v. State, 36 So.2d 244, 
33 Ala.App. 676, certiorari denied 
36 So.2d 250, 261 Aa. 11. 

I Fla.—^Pandula v, Fonseca, 199 So. 
358, 145 Fla. 396. 

Ky.—^Holt V. Commonwealth, 259 S. 
W.2d 463. 

S.C.—Cummings v. Tweed, 10 S.E.2d 
322, 195 S.C. 173. 

Tex—Highway Ins. Underwriters v. 

Dempsey, CivApp., 232 S.W.2d 117. 
Wash.—State v. Bobbins, 213 P.2d 
310, 35 Wash.2d 389. ' 

70 C.J. p 963 note 85. 

Witness for prosecution 

(1) Hostility or unfriendly feel¬ 
ings or Ill-will toward accused in a 
criminal case may be shown on cross- 
examination of a witness for the 
prosecution. 

Ariz,—State v. Aldrich, 251 P.2d 668, 
76 Aria. 63. 

Cal.—^People v. Camavacci, 258 P.2d 
1121, 119 C.A2d 14. 

Iowa.-^tate v. Rowe, 26 N.W.2d 422, 
238 Iowa 237. 

N.J.—State V. Pontery, 117 A2d 478, 
19 N.J. 467. 

Vt.—State V. Blssell, 170 A 102, 106 
Vt. 80. 

70 C.J. p 963 note 85 [b]. 

(2) Wide latitude in cross-exam¬ 
ination is permitted in such cases. 

Cal—^People v. Denton, 178 P.2d 624, 

78 C.A2d 540. 

Ga.—^Duncan v. State, 199 S.B. 819, 
58 Ga.App. 661. 

N.D.—State v. Hakon, 129 N.W. 234, 
21 N.D. 133. 


10. Ala.—^Blackshear v. State, 36 So. 
2d 244, 33 Ala.App. 676, certiorari 
denied 36 So.2d 250, 251 Ala. 11. 
Neb.—Rakes v. State, 62 N.W.2d 273, 
158 Neb. 55. 

70 C.J. p 963 note 86. 

Witness for prosecution 
Bias or prejudice against accused 
in a criminal case, on the part of a 
witness for the prosecution, may be 
shown. 

Arlz.—State v. Aldrich, 261 P.2d 653, 
75 Ariz. 53. 

Neb.—Sedlacek v. State, 25 N.W.2d 
533, 147 Neb. 834, 169 AL.R. 868. 

70 C.J. p 963 note 86 [a]. 

XL Ala.—^Blackshear v. State, 86 So. 
2d 244, 33 AlaApp. 576, certiorari 
denied 36 So.2d 250, 251 Ala. 11. 

Mo.—State v. Rose, 96 S.W.2d 498, 
339 Mo. 317. 

70 C.J. p 964 note 87. 

12. Mo.—State v. Rose, supra. 

70 C.J. p 964 note 88. 

13. Ala.—^Rutledge v. Rowland, 49 
So. 461,161 Ala. 114. 

N.M.—State v. Talamante, 165 P.2d 
812, 50 N.M. 6. 

14. Ala.—Grissom v. State, 30 So.2d 
19, 33 Ala.App. 23, certiorari de¬ 
nied 30 So.2d 26, 249 Ala. 125. 

Ind.—^Everett v. State, 196 N.E. 77, 

! 208 Ind. 145. 

Iowa.—State v. Rowe, 26 N.W.2d 422, 
238 Iowa 237. 

La.—State v. Elias, 87 So.2d 132, 229 
La. 929—State v. Jackson, 81 So. 
2d 5 , 227 La. 949. 

N.T.—^Marchant v. Fred F. French 
Management Co., 90 N.T.S.2d 5. 

Va.—Grosso v. Commonwealth, 13 S. 

B.2d 285, 177 Va. 880. 

70 C.J. p 964 note 90. 

15. Kan.—State v. Collins, 6 P. 868, 
33 Kan, 77. 

Minn.—State v. Dee, 14 Minn. 36. 

16. N.M.—State v. Burkett, 262 P. 
532. 33 N.M. 169. 

70 C.J. p 964 note 92. 

17. N.D.—State v. Krantz, 215 N.W. 
167, 55 N.D. 683. 

70 C.J. p.964 note 93. 
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Feelings of person other than witness. The view i 
has been taken that a minor, who is a witness for ^e 
prosecution in a criminal case, may properly be in¬ 
terrogated as to the hostility or ill will of the parents 
of such witness toward accused^^ and that under 
certain circumstances a refusal to permit such 
interrogation may constitute error.^^ So, it has been 
held improper to deny accused the right to question 
a witness for the prosecution as to the feelings of 
such witness* family toward accused’s family,2® and 
improper to exclude cross-examination testimony 
of a witness for the prosecution as to whether he 
knew that the state of feeling between the sheriff 
and accused was not good.^! 

Relations between party and one other than wit¬ 
ness. The relationship between a bank of which the 
witness is an officer and the officers of such bank 
and the party for whom such witness testifies is a 
proper subject of inquiry.22 

Uncontradicted testimony. The right to show 
bias, prejudice, bad feeling, or hostility of a wit¬ 
ness has been denied where no offer or attempt is 
made to contradict any fact testified to by such wit¬ 
ness and the facts necessary to establish the case of 
the party for which the witness testifies are admitted 
by the adverse parfy.^3 

d. Relations with, and Peelings toward, Person 
Other than Party 

A witness may be cross-examined as to his relations 
with, or feelings toward, a person who is not a party to 
the action or proceeding. 

Under certain circumstances a witness may be 


cross-examined in respect of his relations with,^^ 
or feelings toward,^5 a person who is not a party 
to the action or proceeding, and a refusal to permit 
such cross-examination may constitute error under 
certain circumstances.^® Thus, according to some 
cases, a witness for accused in a criminal case may 
be examined as to his relations with,^^ or feelings 
against,^® the victim of the crime, or as to such 
witness* feelings against the family of such victim,^^ 
or against a witness for the prosecution.®® So, a 
witness for the prosecution in a criminal case may 
properly be questioned as to his friendly relations 
with the victim of the crime®^ and with the com¬ 
plaining or prosecuting witness,®® and a refusal to 
permit accused to cross-examine such witness in 
this regard may constitute error.®® So, also, it may 
be proper to permit®^ and error to refuse to per¬ 
mit,®® the cross-examination of a witness for the 
prosecution as to the relations of the husband of 
such witness with persons interested in the prosecu¬ 
tion of the case. It has also been held that a witness 
for the prosecution may be questioned as to his 
intimacy with a person whose arrest was caused by 
accused, if followed by evidence tending to show a 
conspiracy between witness and such person to 
furnish evidence to convict accused.®® 

It may also be permissible to show the hostility 
of a witness for the prosecution to, or bias against, 
a person other than accused.®*^ A witness for the 
prosecution may be cross-examined as to whether 
or not he and the victim had a falling out.®® There 
is, however, authority for the view that a witness 
for the prosecution may not be questioned as to the 


Ig. Ala.—^Bennefleld v. State, 32 So. 

717, 134 Ala. 157. 

70 CJ. p 964 note 94. 

19. Ala.—^Bennefleld v. State, 32 So. 
717, 134 Ala. 167—Lodg-e v. State, 
26 So. 210. 122 Ala. 97, 82 Am,S.R. 

28. 

20. Ala.—TT ft Wft V. State, 105 So. 390, 
21 AlaA.PP. 103. 

21. Ala.—^Peinhardt v. State, 76 So. 
2d 176, 37 Ala.App, 693, certiorari 
denied 76 So.2d 179, 262 Ala. 10. 

22. N.D,—Heilstrom v. First Guar¬ 
anty Bank, 209 N.W. 212, 54 N.D. 
166, 45 A.L..H. 1487. 

Tex.—Colvard v. Gk)odwin, Civ.App., 
24 S.W.2d 786. 

23. Md.—^Regester v, Regester, 64 A. 
286, 104 Md. 1. 

24i N.C.—^Farmers Federation v. 

Morris, 27 S.B.2d 80, 223 N.C. 467. 
70 C.J. p 965 note 99. 

Oonneotioa witli oorporatloa 
Where plaintiff sought to recover 
for goods sold to a corporation on 
defendant's oral promise and defend¬ 
ant pleaded the statute of frauds, it 


was proper to inQuire about defend¬ 
ant's entire connection with corpora- | 
tion to impeach defendant who testi¬ 
fied in chief that he did not make a 
promise to pay. 

N.C.—^Farm«rs Federation v. Morris, 
supra. 

25. Ga.—Carlyle v. State, 68 S.B.2d 
605, 85 Ga.App. 223. 

70 C.jr. p 965 note 1. 

Close relatlon«dilp 
A witness may be cross-examined 
as to enmity or malice toward anoth¬ 
er person, even one not a party to 
the case on trial, if the relationship 
between such person and the person 
on trial is close enough to raise an 
Inference that the witness testified 
from enmity or malice. 

Ga.—Carlyle v. State, supra. 

23. Md.—Somerset County v. Min- 
derlein, 11 A. 67, 67 Md. 666. 

70 C.J. p 965 note 2. 

27. —Morris v. State, 41 So. 274, 

146 Ala. 66. 

Cranford v. State, 75 So. 274, 16 
Ala.App. 68. 
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28. Tex.—Davis v. State, 66 S.W.2d 
339, 126 Tex.Cr. 131. 

70 C.J. p 965 note 4. 

29. N.D.—State v. Mueller, 168 N.W. 
66, 40 N.D. 35. 

30. Tex.—Curry v. State, 162 S.W. 
861, 72 Tex.Cr. 463. 

70 C.J. p 965 note 6. 

31. Ala.—^Byrd v. State, 84 So. 777, 
17 Ala.App. 301. 

70 C.J. p 965 note 7. 

32. Mont—State v. Broadbent 71 P. 
1, 27 Mont 342. 

33. Ala.—^Byrd v. State, 84 So. 777, 
17 Ala.App. 301. 

70 C.J. p 965 note 9. 

3^ Ill. — ^People V. Warfield, 108 N.B. 
979, 261 Ill. 293. 

35. Ill.—People v. Warfield, supra. 

36. Kan.—State v. Krum, 4 P. 621, 
32 Kan. 372. 

37. Ga.—Glover v. State, 82 S.B. 602, 
15 GaA-PP. 44. 

70 C.J. p 965 note 13. 

38. Ala.—Green v. States 64 So.2d 84, 
258 Ala. 471. 
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feelings of such witness toward the husband of ac- 
cused^^ or as to feelings of a relative of such wit¬ 
ness toward a relative of accused.^® 

e. Irrelevant and Collateral Matters 

Cross-examination of a witness to show interest^ bias, 
or prejudice is relevant to the issue and not coiiaterai. 

The view has been expressed that cross-examina¬ 
tion to show interest, bias, or prejudice of the wit¬ 
ness is relevant to the issue,and is not collateral, 
but, it has been said, is direct evidence going to the 
weight and credibility of the testimony,^^ and cross¬ 


examination in this regard may properly extend to 
matters which intrinsically are irrelevant, immate¬ 
rial, or collateral, as discussed infra § 560 a. 

f. Discretion of Oonrt 

with respect to Interest or bias, the extent to which 
cross-examination of a witness may be carried rests 
largely in the discretion of the trial court. 

With respect to the interest or bias of a witness, 
the extent to which the cross-examination may be 
carried rests largely in the discretion of the trial 
court, whose action will not be interfered with un¬ 
less such discretion is abused,^^ and it has been 


39. Mo,—State v. Montgomery, 28 
Mo. 594. 

40. Tex.—^McGaughey v. State, 64 S. 
W.2d 777, 126 Tex.Cr. 69. 

41. Tex.—O’Neal v. State, 122 S.W. 
386, 67 Tex.Cr. 249. 

70 C.J. p 966 note 16. 

42. Old.—^Nowlin v. State, 8 P.2d 
916, 62 Okl.Cr. 169. 

70 C.J. p 966 note 17. 

43. Okl.—^Pryor v. State, 267 P. S36, 
37 OkLCr. 102. 

44. XJ.S.—Bailey v. Baltimore & O. 

R. Co.. C.A.N.Y., 227 P.2d 344. 

—^Nelson v. Johnson, 88 So.2d 
358, 264 Ala. 422—^International 

Union, United Auto., Aircraft and 
Agr. Implement Workers of Amer¬ 
ica, C.I.O. V. Russell, 88 So.2d 175, 
264 Ala. 466, certiorari granted 77 

S. Ct 213, 352 U.S. 916, 1 L.Ed.2d 
121—Housing Authority of City of 
Decatur v. Decatur Land Co., 64 So. 
2d 694, 258 Ala. 607. 

Freeman v. State, 74 So.2d 613, 
87 Ala.App. 623, certiorari denied 
74 So.2d 520, 261 Ala. 697—West v. 
State, 65 So.2d 203, 37 AlaJlpp. j 
125, certiorari denied 65 So.2d 207, 
259 Ala. 5—McSherldan v. City of 
Talladega, 14 So.2d 168, 31 Ala. 
App. 206—Smith V. State, 5 So.2d 
648, 30 Ala.App. 346—Hay v. State, 
197 So. 70, 29 Ala.App. 382, certio¬ 
rari denied 197 So. 78. 240 Ala. 73. 
Cal.—Keim v. D. B. Berelson & Co., 
233 P.2d 123, 106 C.A2d 164. 

D.C.—^Fowler v. Guschewsky, 221 P. 
2d 878, 95 U.S.App.D.C. 323. 

Davenport v. District of Colum¬ 
bia, MunJVpp., 61 A.2d 486. 

Fla.—^Pandula v. Fonseca, 199 So. 
358, 145 Fla. 395. 

Idaho.—State v. Cofer, 249 P.2d 197, 
73 Idaho 181. 

Ind.—^Lavengood v. Lavengood, 73 N. 
E.2d 685, 226 Ind. 206—Blue v. 
State, 67 N.B.2d 377, 224 Ind. 394, 
certiorari denied 67 S.Ct. 976, 330 

U.S. 840, 91 L.Ed. 1286—Way v. 
State. 66 N.B.2d 608. 224 Ind. 280— 
Niemeyer v. McCarty, 51 N.B.2d 
866, 221 Ind. 688, 154 A.L.R. 116. 

Evansville City Coach Lines v. 
Roger, 99 NJa].2d 486, 122 Ind.App. 


119, certiorari denied 102 N.B.2d 
604, 122 Ind.App. 119. 

Iowa.—^Koonts v. Farmers Mut. Ins. 
Ass’n of Van Buren County, 16 N. 
W.2d 20, 236 Iowa 87. 

Kan.—^Tuley v. Tuley, 211 P.2d 96, 
168 Kan. 106. 

Ky.—^Holt V. Commonwealth, 259 S. 
W.2d 468. 

Me.—State v. Whitehead, 116 A 2d 
618,151 Me. 136. 

Mass.—^Blgos V. United Rayon Mill, 
16 N.E.2d 44. 301 Mass. 76—Tar- 
diff V. Lynn Sand & Stone Co., 193 
N.B. 56, 288 Mass. 472—Henri Pel- 
adeau, Llmitee, v. Fred Gillespie 
Lumber Co., 188 N.B. 380, 285 Mass. 
10 . 

Mo.—State v. Ingram, 286 S.W.2d 
733—^Kunz v. Munzllnger, 242 S.W. 
2d 636~Holden v. Berberich, 174 S. 
W.2d 791, 361 Mo. 996, 149 AL.R. 
929. 

Golden V. Onerem, App., 123 S. 
W.2d 617. 

Neb.—Rakes v. State, 62 N.W.2d 273, 
158 Neb. 56. 

Nev.—State v. Fitch, 200 P.2d 991, 65 
Nev. 668. 

N.J.—^Rynar v, Lincoln Transit Co., 
30 A2d 406, 129 N.J.Law 626— 
Volpe V, Perruzzl, 3 A2d 892, 122 | 
N.J.Law 67, afllrmed 8 A2d 680, 
123 N.J.Law 323. 

N.Y.—Capitol Cab Corp. v. Anderson, 
85 N.T.S.2d 767, 194 Misc. 21, af- 
[ firmed 100 N.T.S.2d 89, 197 Misc. 
1035. 

N.C.—State v. Stone, 86 S.B.2d 704, 
226 N.C. 97—State v. Roberson, 3 
S.E.2d 277, 215 N.C. 784—State V. 
Coleman, 2 S.B.2d 866, 215 N.C. 
716. 

Or.—State v. Haines, 34 P.2d 921, 147 
Or. 609. 

Pa.—Commonwealth v. Thoms, Quar. 

Sess., 55 Montg.Co. 43. 

Tex.—Traders & General Ins. Co. v. 
Robinson, Civ.App., 222 S.W.2d 266, 
error refused—^Laster v. Texas 
Mut. Life Ins, Ass’n, Civ.App., 86 
S.W.2d 842, error dismissed. 

Vt.—State V. Quesnel, 69 A2d 6, 116 
Vt 68—Holton v. Ellis, 49 A 2d 
210, 114 Vt. 471—State v. School¬ 
craft, 8 A2d 682, 110 Vt. 893. 
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Wash.— Corpus Juris cited in State 

V. Robbins, 213 P.2d 310, 315, 36 
Wash.2d 389—State v. Robinson, 

167 P.2d 986, 24 WasK2d 909— 
State V. Harmon, 162 P.2d 314, 21 
Wa8h.2d 581. 

Wis.—^Peurala v. Hurley, 46 N.W.2d 
855, 258 Wis. 592. 

70 C.J. p 966 note 21. 

Crosauezaminatioa not so extensive 
as to oonstltute abuse of dlscre^ 
tlon 

N.J.—^Rynar v. Lincoln Transit Co., 
30 A2d 406, 129 N.J.Law 625. 

70 C.J. p 966 note 21 [s.]. 

Cross-examination not so restricted 
as to oonstltute abuse of discre¬ 
tion 

(1) Witness for prosecution in 
criminal case. 

Ala.—^Koger v. State, 87 So.2d 652, 38 
Ala.App. 476. 

Cal.—People v. Gonzales, 124 P.2d 
44. 20 C.2d 165. 

People V. Lantz, 262 P.2d 19, 120 
aA2d 685—^People v. Sherman, 217 
P.2d 716, 97 aA.2d 246—People v. 
Kelly, 90 P.2d 605, 32 CA.2d 624. 
Ill—^People V. Derrico, 100 N.B.2d 
607, 409 Ill. 453. 

Ky.—^Abney v. Commonwealth, 65 S. 

W. 2d 71, 261 Ky. 368. 

N.C.—State v. Coleman, 2 S.E.2d 865, 
216 N.C. 716. 

Vt—State V. Quesnel, 69 A2d 6, 116 
Vt 68. 

Wash.—State v. Robinson, 167 P.2d 
986, 24 Wash.2d 909. 

W.Va.—State v. Lawson, 36 S.B.2d 
26. 128 W.Va. 136. 

70 C.J. p 966 note 21 [b] (1). 

(2) Witness for plaintiff in civil 
action. 

Iowa.—Jettre v. Healy, 60 N.W.2d 
641, 245 Iowa 294. 

Kan.—^Tuley v. Tuley, 211 P.2d 96, 

168 Kan. 106. 

Me.—^Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A2d 238, 
150 Me. 423. 

Pa.—Harriett v. Balias, 117 A2d 693, 
383 Pa. 124. 

Wis.—^Ziegler v. Hustisford Farm¬ 
ers Mut Ins. Co., 298 N.W. 610, 288 
Wis, 238. 

70 C.J. P 966 note 21 £b3 (2), 
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laid down that a reasonable discretion must rest in 
the trial judge so to confine the examination as not 
to divert the trial to extraneous issues.^® So, the 
recalling of a witness for the purpose of cross-ex¬ 
amination in respect of the matters here considered 
is to a degree in the discretion of the trial court.^® 
The view has been expressed, however, that the 
discretion of the court should not be used so as un¬ 
duly to restrict the cross-examination of witnesses 
touching bias,47 that the court, in exercising its 
discretion, should allow wide latitude rather than 
place such imdue restrictions on cross-examina¬ 
tion and it has been held or recognized that it 
is not permissible for the court, in the exercise of 
its discretion, to exclude material and relevant mat¬ 
ter to show hostility4^ or the extent of hostility,^® 
and that the right to show personal ill will may not 
often be denied without a resultant abuse of dis- 
cretion.5i 

§ 560 . — Questions as to, or Eliciting, Spe¬ 
cific Matters or Facts 

a. In general 

b. Employment by party or other inter¬ 

ested person and compensation of 
employee 

c. Kunship between witness and party or 

another witness 

d. Membership in, or connection with, 

organization; political, economic, 
and like views 

e. Improper relations between witness 

and party or another 

f. Indebtedness 
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g. Charge of offense against, or commis¬ 

sion of offense by, witness or ar¬ 
rest therefor 

h. Payments or other benefits in con¬ 

sideration of testimony 

i. Reward or similar compensation de¬ 

pendent on particular termination 
of proceeding 

j. Wager on result of proceeding 

k. Assistance in litigation 

l. Testifying in other cases 

m. Pendency or prosecution of another 

proceeding 

n. Subjection to, or relief from, liability 

affected by termination of proceed¬ 
ing 

o. Threats, duress, fear, or suggestions 

influencing testimony of, or prosecu¬ 
tion initiated by, witness 

p. Tampering with or influencing wit¬ 

nesses or prospective witnesses 

q. Refusal or failure to make statement 

or disclose information 

r. Interference with litigation or prose¬ 

cution 

s. Threats by witness against party or an¬ 

other 

a. In General 

On cross-examination, any fact may be elicited which 
tends to show Interest, bias, or partiality. 

It has been held or recognized that any fact may 
be elicited which tends to show interest, bias, or 
partiality,®^ and that any question may be asked 
which tends to test the interest, bias, or prejudice 
of the witness.®3 So it is usually recognized that 


(8) Witness for defendant In civil 
case. 

Cal.—^Keim v. D. B. Berelson & Co., 
233 P.2d 123, 105 C.A.2d 154. 

70 C.J. p 966 note 21 [b] (8). 

45. Ala.—^Hackins v. State, 108 So. 
468, 212 Ala. 606. 

46. Ala.—^Drummond v. Drummond, 
102 So. 112, 212 Ala. 242. 

Minn.—Corpus Juris cited lu 
State V. Elijah, 289 N.W. 576, 679, 
206 Minn. 619. 

70 C.J. p 967 note 24. 

48. Ala.—Spain v. State, 139 So. 676, 
24 Ala.App. 599. 

Fla.—^Taylor v. State, 190 So. 691, 139 
Fla. 642, 124 A.L.R. 885. 

Ind.-~Blue V. State, 67 N.B.2d 877, 
224 Ind. 394, certiorari denied 67 S. 
Ct. 976, 330 U.S. 840, 91 L.Bd. 1286. 
Okl.—^BlumhofC v. State, 116 P.2d 
212, 72 OkLCr. 339. 

49. S.D.—State v. Eentsler, 184 K. 
W. 269, 44 S.D. 446. 


50. N.M.—State v. Burkett, 262 P. 
632, 33 N.M. 159. 

51. S.D.—^Richardson v. Gagre, 138 
N.W. 692, 28 S.D. 890, Ann.Cas. 
1914B 634. 

52. Ala.—^Alaga Coach Line v. Me- 
Carroll, 151 So. 834, 227 Ala. 686. 
92 A.L.R. 470. 

Adams V. State, 2 So.2d 468, 30 
AlcuApp. 188—Sowell v. State, 199 
So. 900, 30 Ala.App. 18—^Woodall 

V, State, 191 So. 407, 29 Ala.App. 76 
—Beverly v. State, 173 So. 397, 27 
Ala.App. 374, certiorari denied 173 
So. 399, 284 Ala. 31. 

Ind.—^Lavengrood v. Lavengrood, 73 N. 
B.2d 685, 225 Ind. 206—Way v. 
State. 66 N.B.2d 608, 224 Ind. 280— 
Niemeyer v. McCarty, 51 N.E.2d 
365, 221 Ind. 688, 164 A.L.R. 115. 
Mich.—^Hayes v. Coleman, 61 N.W.2d 
634, 338 Mich. .371. 

Neb.—Johnson v. Griepenstroh, 33 N. 

W. 2d 649^160 Neb. 126. 
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Nev.—State v. Pitch, 200 P.2d 991, 65 
Nev. 668. 

Okl.—^Hammons v. State, 254 P.2di 
793, 96 OkLCr. 326—Scott v. State, 
116 P.2d 763, 72 OkLCr. 306. 

Pa.—Duffy V. Griffith, 4 A.2d 17(L. 
134 PaSuper. 447. 

Norvidas v. Metropolitan Life- 
Ins. Co., Com.Pl., 6 SchRegr. 292. 

Tex,—^Hyde v. Marks, Civ.App., 138' 
S.W.2d 619, error dismissed, judgr- 
ment correct. 

Wash.—Corpus Jtirls cited la State- 
v. Robbins, 213 P.2d 810, 315, 35- 
Wash. 2d 389. 

W.Va.—State v. Lawson, 36 S.B.2d 26,. 
128 W.Va 136. 

70 C.J. p 967 note 30. 

53. Ala—^Housingr Authority of City 
of Decatur v. Decatur Land Co., 64- 
So.2d 694, 258 Ala. 607—Green v. 
State, 64 So.2d 84, 258 Ala 471. 

Cal.—^People v. De Mello, 82 P.2di 
457, 28 C.A.2d 281. 
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the inquiry may extend to particular facts tending 
to prove the existence of an interest on the part of 
the witness,®^ and the extent of such interest,55 and 
a refusal to permit an inquiry as to such particular 
facts may constitute error.56 Usually, the inquiry 
is not limited to a mere question as to whether any 
feeling exists, but the witness may be interrogated 
as to particular facts tending to show his hostility 
toward, or his bias or prejudice for or against, a 


party,57 and the witness may be asked whether he 
has made particular statements or declarations tend¬ 
ing to show such hostility to, or bias or prejudice 
for or against, a party;®5 refusal to permit cross- 
examination in this respect may constitute error.®® 
Usually, any fact tending to show the relations be¬ 
tween the witness and the party for whom such 
witness testifies may be brought out on cross-exami¬ 
nation,®® and various types of relationship may be 


N.j. —state V. ClofEe, 26 A.2d 57, 128 
N.J.Law 342, affirmed 32 A.2d 79, 
130 N.J.Law 160. 

70 C.J. p 967 note 31. 

54 . XJ.S.—^Atlantic Coast Line R. Co. 

V. Lixon, C.A.Ga., 207 F.2d 899. 

—^Lackey v. Thomas, 184 So. 262, 
28 Ala.App. 302, certiorari denied 
Ex parte Thomas, 184 So. 264, 236 
Ala. 602. 

CJal.—^People v. Buzzell, 104 P.2d 603, 
1*5 C.2d 654. 

Ind.—^Lavengood v. Lavengood, 73 N. 

E.2d 685, 225 Ind. 206. 

Ey._Johnson v. Commonwealth, 82 S. 

W. 2d 454, 259 Ky. 397. 

Mich.—People v. Kuberacki, 16 N.W. 

2d 703, 310 Mich. 162. 

Miss.—Toler v. State, 53 So.2d 6. 

Mo.—Waller v. Oliver, 296 S.W.2d 44 
—Kunz V. Munzlinger, 242 S.W.2d 

535 . 1 

N.C.—State v. Bowell, 93 S.E.2d 201, 
244 N.C. 280—State v. Hart, 80 S.B. 
2d 901, 239 N.C. 709, 41 A.L.R.2d 
1199—Star Mfg. Co. v. Atlantic 
Coast Line R. Co., 23 S.B.2d $2, 222 
N.C. 330. 

70 C.J. p 967 note 32. 

Witness for accused 

Witness for accused in a criminal 
case may be cross-examined as to 
particular matters tending to show 
his interest. 

Ala.—^Wilson v. State, 11 So.2d 563, 
81 Ala.App. 21, certiorari denied 11 
So.2d 668, 243 Ala. 671. 

La.—State v. White, 20 So.2d 10, 206 
La. 744. 

Pa.—Commonwealth v. Cramer, 76 A. 

2d 661, 168 Pa.Super. 1. 

70 C.J. p 967 note 32 [a]. 

Witness for proseentiou 

(1) In prosecution for violations of 
the narcotics laws, where principal 
witness against the defendants was 
formerly intimately concerned with 
the alleged operations of the defend¬ 
ants but deserted the defendants 
and disclosed the alleged Illegal oper¬ 
ation to the police and his story 
was noticeably consistent, defendants 
were entitled thoroughly to test the 
witness* credibility on cross-exam¬ 
ination and because of his own in¬ 
volvement to reveal whatever Inter¬ 
est he might have in a conviction of 
the defendants. 

N.J.—State V. Curcio, 129 A.2d 871, 
23 N.J. 62L 


(2) Other witnesses see 70 C.J. P 
967 note 32 [b]. 

55. Ala.—^Alabama Power Co. v. 
Gladden. 187 So. 711, 237 Ala. 527. 

70 C.J. p 968 note 33. 

56. XJ.S.—^U. S. V. Cohen. C.C.A.N.J,, 
168 F.2d 667. 

Ala.—^Beverly v. State, 173 So. 897, 
27 Ala.App. 374. certiorari denied 
173 So. 399, 234 Ala. 31. 

Ind.—Lavengood v. Lavengood, 73 N. 

E.2d 685, 225 Ind. 206. 

La.—State v. Winstead, 15 So.2d 793. 
204 La. 366. 

N.J.—State V. Pontery, 117 A.2d 478, 
19 N.J, 457. 

Ohio.—In re Miller's Estate, App., 
127 N.B.2d 409. 

Okl.—^Plcklesimer v. State, 61 P.2d 
824, 68 Okl.Cr, 219. 

70 C,J. p 968 note 34. 

57. Ala.—^Peinhardt v. State, 76 So. 
2d 179, 262 Ala. 10—Green v. State, 
64 So.2d 84, 268 Ala 471. 

Blackshear v. State, 36 SG.2d 244, 
33 AlaApp. 676, certiorari denied] 
36 So.2d 260, 251 Ala 11—Adams 
V. State, 2 So.2d 468, 80 AlaApp. 
188—Sowell v. State, 199 So. 900, 
30 AlaApp. 18. 

Cal.—^People v. Krug, 61 P.2d 446, 10 
C.A.2d 172—People v. Loveless, 35 
P.2d 674, 140 C.A. 291. 

Conn.—Jacek v. Baxiote, 68 A.2d 144, 
186 Conn. 702. 

Ill. —^People V. Crump, 126 N.B.2d 615, 
5 I11.2d 251. 

Ind.— Lavengood v. Lavengood, 73 N. 

E.2d 686, 226 Ind. 206. 

Ma—Stetson v. Caverly, 175 A. 473, 
133 Ma 217. 

Mass.—Omansky v. Shaln, 46 N.E.2d 
524, 313 Mass. 129. 

Mo.—State v. Ingram, 286 S.W.2d 733 
—State V. McLachlan, 283 S.W.2d 
487 —^Warner v. Terminal R. Ass'n 
of St. Louis, 257 S.W.2d 76, 863 Mo. 
1082. 

Neb.—Sedlacefc v. State, 25 N.W.2d 
633, 147 Neb. 834, 169 A.L.R. 868. 
N.C.-^tate V. Rowell, 93 S.B.2d 201, 
244 N.C. 280—State v. Hart, 80 S. 
B.2d 901, 239 N.C. 709, 41 A.L.R.2d 
1199—Star Mfg. Co. v. Atlantic 
Coast Line B. Co., 23 S.B.2d 32, 222 
N.C. 330. 

Okl.—Ryan v. State, 268 P.2d 1208, 
97 Okl.Cr, 119—Potter v. State, 217 
P.2d 844, 91 Okl.Cr. 186, 20 A.L.R. 
2d 1416—Kilpatrick v. State, 213 
P.2d 584, 90 OkI.Cr. 276. 
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g.C.—^Bryan v. Bryan, 61 S.B. 2d 177, 
217 S.C. 555. 

Tex.—Pattison v. Highway Ins. Un¬ 
derwriters, C 1 V.APP., 278 S.W.2d 
207, refused no reversible error— 
Tollvar v. Howth, Civ.App., 100 S. 
W.2d 1090, error dismissed. 

Banner v. State, 225 S.W.2d 975, 
164 Tex.Cr. 153. 

Wash.—State v. Robbins, 213 P.2d 
310, 36 Wash.2d 389. 

70 C.J. p 969 note 35. 

58. XJ.S.—U. S. V. Glasser, C.C.A.I11., 
116 P.2d 690—^Roth v. U. S., 61 S. 
Ct. 836, 313 U.S. 661, 85 L.Bd. 1516, 
modified on other grounds 62 S.Ct. 
467, 316 U.S. 60, 86 L.Ed. 680, re¬ 
hearing denied 62 S.Ct 629, 315 U. 
S. 827, 86 L.Ed. 1222, rehearing de¬ 
nied 62 S.Ct 637, 816 U.S. 827, 86 
L.Ed. 1222. 

Ala.—Green v. State, 82 So.2d 418, 
263 Ala. 324—Green v. State, 64 So. 
2d 84, 258 Ala. 471. 

Ind.—^Lavengood v. Lavengood, 73 N. 

E.2d 685, 225 Ind. 206. 

Miss.—^Magness v. State, 63 So. 352, 
106 Miss. 195. 

Mo.—Massman v. Muehlebach, 95 S. 

W.2d 808, 231 Mo.App. 72. 

Tex.—^Barrow v. State, 72 S.W.2d 694, 
126 Tex.Cr. 504. 

Wash.—^Winslow v. Mell, 296 P.2d 
319, 48 Wash.2d 681. 

70 C.J. p 970 note 36. 

59 . U.S.—U. S. V. Fontana, C.A.Pa., 
231 F.2d 807. 

Ala.—Adams v. State, 2 So.2d 468, 
30 Ala.App. 188—Sowell v. State, 
199 So. 900, 30 Ala.App. 18. 

Cal. — ^Rlos V. Chand, 280 P.2d 47, 130 
C.A.2d 833. 

People V. Dickman, 299 P.2d 30, 
143 C.A.2d Supp. 833. 

Ind.—Lavengood v. Lavengood, 78 N. 

B.2d 685, 225 Ind. 206. 

Mo.—State v. Rose, 96 S.W.2d 498, 
339 Mo. 317. 

S.D.—State v. Bachelor, 291 N.W. 738, 
67 S.D. 269. 

Tex.—Warren v. State, 98 SW.2d 
197, 131 Tex.Cr. 303—^Barr v. State, 
83 S.W.2d 998, 128 Tex.Cr. 662. 

70 C.J. p 970 note 87. 

60. Ala.—Hale v. Cox, 163 So. 335, 
231 Ala. 22. 

Wyo.—State v. Vines, 54 P.2d 826, 49 
Wyo. 212. 

70 C.J. p 971 note 88. 
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shown.®! 

While the view has been taken that the cross- 
examination should be limited to a disclosure of 
such facts only as may show the existence of hostili¬ 
ty and should not be extended to matters which 
might be pertinent only to a justification of hostil¬ 
ity,that it may be proper to exclude questions 
as to the reason why bias or prejudice against the 
cross-examining party might exist and as to facts 
from which such prejudice might be inferred,®® or 
to refuse to permit cross-examination as to the 
particular matters which caused the witness" dis¬ 
like of such party,®^ it has been held or recognized 
that it is permissible to inquire as to the reason or 
ground for the witness" friendly feelings toward, or 
bias in favor of,®® or for his hostile feeling to¬ 
ward,®® a party, and that a witness may be inter¬ 
rogated as to acts of the party against whom he 
testifies, which the witness might reasonably be 
supposed to resent ;®7 refusal to permit cross-ex¬ 
amination in this respect may constitute error.®® 
It has been held, however, that it is not permissible 
to go into the details of the transaction which caused 
the hostile feelings.®® There is authority for the 
view that a grand juror who is a witness on the trial 
of an indictment found by the grand jury of which 
he was a member cannot, with a view of showing 
his prejudice, be asked as to his action as a grand 

ei. Or.—Smith v. Pacific Truck Ex¬ 
press, 100 P.2d 474, 164 Or, 318. 

70 C.J. p 971 note $9. 

Company oonnectloa. 

In personal injury suit, wherein in¬ 
surance agent testified for defense, j 
his connection with company which 
insured defendant against liability to 
plaintiff and is conducting defense j 
may be brought out on cross-exam¬ 
ination to affect his credibility. 

Or.—Smith v. Pacific Truck Express, 

supra. 

3?onner counsel for witness 

Fact that plaintiff's counsel had 
previously obtained large judgment 
as witness’ attorney was properly 
shown on cross-examination as af¬ 
fecting witness’ credibility. 

—-Wilkerson v. Missouri Pac. K. 

Co., App., 69 S.W.2d 299. 

PoUtiLoal leaders 

In prosecution of motorist for in¬ 
voluntary manslaughter, where wit¬ 
ness for motorist testified that on 
night of accident motorist had gone 
with witness to meet certain persons 
infiuential in politics to help wit¬ 
ness secure appointment as a deputy 
constable, cross-examination bringing 
out that motorist and one whom mo¬ 
torist and witness had gone to see 
were political leaders of witness’ 
ward was properly admitted to show 
the relation between the parties. 


juror.7® The impropriety of permitting an answer 
which is not responsive and which contains improper 
matter, on cross-examination designed to show hos¬ 
tility to the cross-examining party has been recog¬ 
nized.*^! 

Relations with, and feelings toward, others than 
party. Under certain circumstances a witness may 
be examined in respect to particular matters show¬ 
ing his relations with,72 or feelings toward,*^® a per¬ 
son who is not a party to the action or proceeding. 
Thus, in a criminal case a witness for accused may 
be cross-examined as to particular matters tend¬ 
ing to show hostility toward the victim of the 
crime,*^^ or a reason for such hostility,*^® or to show 
hostility toward the prosecuting witness.^® The 
view has been taken, however, that the exclusion of 
matters which tend to show the hostility of the wit¬ 
ness toward a relative of a party is not necessarily 
erroneous, since such feelings might not extend to 
the party.'^^ A witness called to discredit another 
witness may be asked whether he has had a quarrel 
with such other witness.^® 

Inquiry as to irrelevant, immaterial, or collateral 
matters or matters of doubtful probative value. The 
cross-examination to show bias may properly extend 
to matters which intrinsically are irrelevant and im- 
material^® or collateral®® to the issues in the case, 

72. Fla.—^Henderson v. State, 118 
Co. 689, 94 Fla. 318. 

70 C.J. p 972 note 50. 

73. Ala.—Green v. State, 64 So.2d 84, 
258 Ala. 471. 

70 C.J. p 972 note 61. 

74. Tex.—^Emmons v. State, 273 S. 
W. 253, 100 Tex.Cr. 264. 

70 C.J. p 972 note 62. 

75. Okl.—Tallon v. State, 210 P. 
309, 22 Okl.Cr. 89. 

70 C.J. p 973 note 63. 

78. Tex.—^Zarafonetis v. State, 198 
S.W. 938, 82 Tex.Cr. 120. 

77. Ind.—^Whitney v. State, 67 N.E. 
398, 154 Ind. 573. 

78- Mass.—^Long v. L.amkln, 9 Cusb. 
361. 

79. Ala,—^Housing Authority of City 
of Decatur v. Decatur Land Co., 64 
So.2d 594, 258 Ala. 607. 

Mich.—^Hayes v. Coleman, 61 N.W.2d 
634, 338 Mich. 371. 

N.M.—Hartman v. Elias, 69 P.2d 929, 
41 N.M. 392. 

Pa.—^Faulkner v. Faulkner, Com.Pl., 
81 Del.Co. 99. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

70 C.J. p 973 note 67. 

80. Minn.—State v. Pavlovich,-71 N. 
W.2d 178, 246 Minn. 78. 

S.D.—^Hartzell v. Wagner, 162 N.W. 
693, 35 S.D. 472. 


Pa.—Commonwealth v. Carroll, 200 

A. 139, 131 Pa,Super. 357. 

62. Neb.—^Vassar v. Chicago, B. & Q. 
R. Co., 236 N.W, 189, 121 Neb. 140, 
74 A.D.R. 1154. 

70 C.J, p 971 note 40. 

63. Minn.—State v. Bilansky, 3 
Minn. 246. 

64. Ark.—^Perkins v. State, 271 S.W. 
326, 168 Ark. 710. 

70 C.J. p 971 note 42. 

66 . Mo.—Gurley v. St Louis Trans¬ 
it Co. of St Louis, App., 259 S.W. 
896. 

70 C.J. p 971 note 43. 

66 . Ala.—Hamilton v. Cranford Mer¬ 
cantile Co., 78 So. 401, 201 Ala. 
403. 

70 C.J. p 971 note 44. 

67. Ala.—Vann v. State, 37 So. 168, 
140 Ala. 122. 

70 C.J. p 971 note 45. 

68 . La.—State v. Leahy, 144 So. 138, 
176 La. 669. 

70 C.J. p 971 note 46. 

69. Neb.—Sedlacek v. State, 26 N. 
W.2d 683, 147 Neb. 834, 169 A.L.R. 
868 . 

70 C.J. p 972 note 47. 

70. W.Va,—State v. Baltimore, etc., 

B. Co., 15 W.Va. 862, 36 Am.B. 803. 

71. CaJ.—^People v. Schmidt 260 P. 
1104. 79 CAl. 413. 

70 C.J. p 972 note 49. 
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and, according to some cases, any circumstance tend¬ 
ing to show bias or interest may be elicited even 
though it might otherwise be immaterial.*^ The 
cross-examination for the purpose here considered 
should not, however, be extended to matters not 
relevant to the main issue and not tending to show 
interest or bias;** and it is proper to exclude a 
question, or not to require an answer, where such 
question involves a matter which is immaterial,** 
or which is too remote and indefinite,*^ to show 
bias or interest, or where the most favorable an¬ 
swer to the question would not show bias or inter- 
est.*5 

So, the court may properly refuse to allow a 
question, the most favorable answer to which would 


not show any bias or hostility on the part of 
witness against the cross-examining party,* or bias 
in favor of a third person.*’ So, in general it is 
proper to exclude a question where the facts sought 
are irrelevant and immaterial in respect of bias 
gainst, or hostility toward, the cross-examining par¬ 
ty** or are too remote to warrant an inference of 
such bias or hostility,** and the matter which it is 
sought to elicit to show bias or prejudice must be 
such as to show that the bias or prejudice is (H- 
rected to the person to whom the evidence relates. 
Likewise, the propriety of refusing to allow ques¬ 
tions for the alleged purpose of showing the friend¬ 
ly feeling of the witness toward the party for whom 
he testifies has been recognized where it appears 


Oependent on. Impoxtanoe of tastl- 
mony 

The extent to which a witness may 
properly he cross-examined as to col¬ 
lateral circumstances for the pur¬ 
pose of showing bias or interest de¬ 
pends in some instances on the Im¬ 
portance of his testimony, and 
whether such testimony is of a na¬ 
ture to be seriously affected by prej¬ 
udice, bias, hostility, or interest. 

Ala,— Louisville & N. R. Co. v. Mar¬ 
tin, 198 So. 141, 240 Ala. 124. 

Blackshear v. State, 36 So.2d 244, 
83 Ala.App. 676, certiorari denied 
36 So.2d 250, 261 Ala. 11—Adams 
V. State, 2 So.2d 468, 30 Ala.App. 
188 —Sowell V. State, 199 So. 900, 
SO Ala.App. 18. 

SI. Ala.—Whltsett v. Belue, 64 So. 
677, 172 Ala. 266. 

Haney v. State, 101 So. 633, 20 
Ala.App. 236, certiorari denied 101 
So. 637, 211 Ala. 614. 

U.S.—Ford v. U. S., C.ATex., 233 
F.2d 66, certiorari denied 77 S.Ct 
49, 352 U.S. 833, 1 L.Ed.2d 63—Lott 
V. U. S., C.A.Tex., 230 F.2d 916, cer¬ 
tiorari denied 76 S.Ct. 848, 351 TJ.S. 
963, 100 L.Ed. 1477, rehearing de¬ 
nied 77 S.Ct. 26, 362 U.S. 86, 1 L. 
Ed.2d 70—^U. S. v. Stoehr, C.APa., 
196 F.2d 276, 33 AL.B.2d 836, cer¬ 
tiorari denied Stoehr v. U. S., 78 S. 
Ct. 28, 344 U.S. 826, 97 L.Bd. 643. 
Ala.—Driggers v. State, 61 So.2d 865, 
36 Ala.App. 637—^Resolute Fire Ins. 
Co. V. 0*Rear, 47 So.2d 426, 36 Ala. 
App. 898—Melvin v. State, 21 So.2d 
277, 32 Ala.App. 10, certiorari de¬ 
nied 21 So.2d 282, 246 Ala. 493. 

—Gladstone v. Fortier, 70 P.2d 
265, 22 C.A.2d 1. 

•Conn.— Saporitl v. Austin A. Cham¬ 
bers Co., 68 A.2d 387, 134 Conn. 
476. 

i^la.—Irvin v. State, 66 So.2d 288, 
certiorari denied Irvin v. State of 
Fla., 74 S.Ct. 316, 346 U.S. 927, 98 
L.Ed. 419, rehearing denied 74 S.Ct 
479. 847 U.S. 914, 98 L.Bd. 1070— 


Pandula v. Fonseca, 199 So. 368, 
146 Fla. 395. 

Ga.—^Pulliam v. State, 28 S.B.2d 139, 
196 Ga. 782. 

Idaho.—State v. Cofer, 249 P.2d 197, 

73 Idaho 181. 

La.—State v. Howard, 88 So.2d 387, 
230 La. 327. 

Md.—Thompson v. State, 42 A.2d 113, 
184 Md. 555. 

Mass.—Commonwealth v. Sherman, 2 
N.B.2d 477, 294 Mass. 379. 

Miss.—J. W. Sanders Cotton Mill v. 

I Moody, 195 So. 683, 189 Miss. 284. 

N.J.—Rynar v. Lincoln Transit Co., 

30 A.2d 406, 129 N.J.Law 525. 

N.M.—State v. Smith, 216 P.2d 921, 
*64 N.M. 170. 

Okl.—^Hammons v. State, 264 P.2d 
793, 96 Okl.Cr. 326. 

Tex.—Quesada v. Graham Ice Cream 
Co., Civ.App„ 207 S.W.2d 120. 

Yt.—State V. Bissell, 170 A. 102, 106 
Vt 80. 

Wash.—State v. Robbins, 213 P.2d 
810, 86 Wash.2d 389. 

Wis.—Fischer v. State, 276 N.W. 640, 
226 Wis. 390. 

70 C.J. p 973 note 60. 

Payment of note 

Refusal to permit cross-examina¬ 
tion to show that witness had an in¬ 
terest in outcome of action affecting 
his credibiUty merely because he 
held a note executed by parties to 
action was not error in absence of 
showing that payment of note was 
contingent on outcome of action. 
Wash.—Weaver v, Blochberger, 199 
P,2d 589, 81 Waah.2d 877. 

33 ^ U.S.—^Lee Way Motor Freight | 
V. True, C.CJLOkl., 165 F.2d 38. 

CaL—swells Fargo Bank & Union 
Trust Co. V. Dowd, 294 P.2d 159, 
189 CA.2d 661—People v. Kendall, 
244 P.2d 418, 111 C.A.2d 204, cer¬ 
tiorari denied Kendall v. People of 
State of Cal., 73 S.Ct. 176, 344 U.S. 
880, 97 L.Ed. 681—People v. Ca¬ 
nales, 66 P.2d 289, 12 C,A.2d 216. 
Ga.—Granison v. State, 174 S.B. 636, 
49 GkuApp. 216. 
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Tex.—Nichols v. Adler, Civ.App., 268 

S. W.2d 789, error dismissed. 

70 C.J. p 974 note 61. 

84b Idaho.—State v. Cofer, 249 P.2d 
197. 73 Idaho 181. 

Mo.—^Pettyjohn v. Kansas City Pub¬ 
lic Service Co., App., 181 S.W.2d 
179, opinion quashed in part on 
other grounds 188 S.W.2d 660, 364 
Mo. 79. 

Nev.—O’Briant v. State, 295 P.2d 
396. 

Pa.—Commonwealth v. Wittig, O. & 

T. , 38 Berks.Co. 69. 

Wash.—State v. Robbins, 213 P.2d 
310, 35 Wash.2d 389. 

70 C.J. p 974 note 62. 

85. Ala.—^Ham v. State, 105 So. 390, 
21 Ala.App. 103. 

70 C.J. p 974 note 63. 

86 . U.S.—^Iva Ikuko Toguri D'AquI- 
no V. U, S., C.A.Cal., 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 

U. S. 936, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1063, 843 U.S. 968, 
96 L.Ed. 1368, rehearing denied 73 
S.Ct. 786, 346 U.S. 931, 97 L.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

Ala.—^McSheridan v. City of Talla¬ 
dega, 14 So.2d 168, 81 Ala.App. 206. 
(3aL—^People v. Cahan, 297 P.2d 716, 
141 C.A2d 891—^People v. Stone, 
202 P.2d 883, 89 CAL.2d 853. 

Md.—^Apple V. State, 69 A.2d 609, 190 
Md. 661. 

—^Mevorah v. Goodman, 57 N.W. 
2d 600, 79 N.D. 443. 

70 C.J. P 974 note 64. 

87- Tex.—Burge v. State, 167 S.W. 
63, 73 Tex.Cr. 605. 

88 . La.—State v. Bischoif, 84 So. 
41,146 La. 748. 

Or.—State v. McCann, 72 P. 137, 43 
Op. 165. 

89. La.—State v. Cullens, 123 So. 
645, 168 La. 976. 

70 aJ. P 974 note 67. 

90. U.S.—Goodman v. U, S., C.CA- 
Ind., 89 F.2d 624. 
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that the facts which it is sought to elicit are of 
doubtful probative value.^^ 

Settlement of claims. As to his interest or bias, 
it may be proper on cross-examination to ask a 
witness whether or not he has made a settlement of 
his claim against one of the parties.^^ It may be 
shown that a witness for a party, in a civil action, 
compromised or settled his claim against such 
party,®^ although it has been held that the fact that 
a witness has settled a claim does not show present 
interest or a fact from which present interest may 
be fairly inferred.®^ In a criminal prosecution, a 
state’s witness may be examined with respect to 
a settlement of a civil action instituted by the wit¬ 
ness against accused,®5 and, in a civil proceeding, 
a witness for defendant may be cross-examined as 
to a settlement he has made with defendant.®® 

h. Employment by Party or Other Interested 
Person and Compensation of Employee 

A witness may be asked as to his employment by a 
party, or by one who is Interested In the result or out¬ 
come of the proceedings. 

It has been held or recognized that a witness may 
be asked as to his employment by a party,®*^ or by 
one who is interested in the result or outcome of the 
proceedings,®® as to the duties of the witness,®® as 
to whether the witness would apprehend being dis¬ 
charged if his testimony were unfavorable to his 
employer,! as to whether the witness had been dis¬ 
charged, and is seeking reemployment, by the party 


for whom the witness testifies,® and as to whether 
the witness has been requested to resign by his em¬ 
ployer against whom the witness testifies;® refusal 
to permit cross-examination as to such matters may 
constitute error.^ 

So, under certain circumstances a witness may be 
cross-examined as to the interest of the employer 
of the witness in the result or outcome of the pro¬ 
ceeding in which he testifies® and as to his em¬ 
ployer’s enmity toward a party to the proceeding,® 
and a refusal to permit such cross-examination may 
constitute error.^ 

In the case of a minor witness the propriety of an 
inquiry as to whether the father of the witness is 
employed by the party for whom the witness testifies 
has been recognized.® 

The impropriety of questions as to how a witness 
discharges his duties to his employer for whom he 
testifies has been asserted where the examination 
does not tend to show bias.® 

While the propriety of refusing to permit an in¬ 
quiry as to the amount of the witness’ compensation 
has been recognized,!® it has been held or recognized 
that it is proper to permit cross-examination tend¬ 
ing to elicit the amount of compensation received 
by a witness from the party by whom such wit¬ 
ness is employed and for whom he testifies.!! 

Attorney. The propriety of eliciting the fact that 
an attorney who testifies has been employed by a 
person who is interested in the result of the suit 


91. Nev.—Van Fleet v. 0*Neil, 192 
P. 384, 44 Nev. 216. 

70 C.J. p 974 note 69. 

9S. Mo.—Joice v. Mlssouri-Kansas- 
Texas B. Co., 189 S.W.2d 568, 354 
Mo. 439, 161 A.L.B. 383. 

70 C.J. p 971 note 43 [a]. 

93. Ala.—Mobile City Lines v. Alex¬ 
ander, 30 So.2d 4, 249 Ala. 107. 

Mich.—^Hayes v. Coleman, 61 N.W.2d 
634, 338 Mich. 371. 

Mo.—^Merk v. St. Louis Public Serv¬ 
ice Co., 299 S.W.2d 446—Joice v. 
Missouri-Kansas-Texas R. Co., 189 
S.W.2d 568, 354 Mo. 439, 161 A.L.R. 
383 

Breitschaft v. Wyatt, App., 167 
S.W.2d 931. 

70 C.J. p 971 note 43 [a]. 

94. N.J.—^Rynar v. Lincoln Transit 
Co., 30 A.2d 406, 129 N.J.Law 625. 

95 . Mich.—People v. Field, 287 N.W. 
422, 290 Mich. 173. 

96. OkL—^Akin & Dimock Oil Co. v. 
State, 243 P.2d 384, 95 OkLCr. 218. 

97- Wash.—Stowe v. La Conner 
Trading, etc., Co., 80 P. 856, 81 P. 
97, 39 Wash. 28. 

70 C.J. p 975 note 70. 


98. U.S.—Majestic v. Louisville & N. 
R. Co„ C.C.A.Tenn., 147 P.2d 621. 

Ky.—^Lexington Glass Co. v. Zurich 
General Acc. & Liability Ins, Co., 
271 S.W.2d 909. 

70 C.J. p 975 note 71. 

Xnsuraxice oompany 

Generally, eliciting the fact of 

employment by an insurance compa¬ 
ny of a witness is not erroneous. 

N.Y.—Young V. Sonking, 88 N.Y.S.2d 
392, 275 App.Div. 871. 

Okl.—Westgate Oil Co. v. McAbee, 74 
P.2d 1160, 181 Okl. 487. 

Tex.—Aguilera v. Reynolds Well 
Service, Clv,App., 234 S.W.2d 282, 
error refused. 

70 C.J. p 976 note 71 [a]. 

99. Mich.—^Musliner v. Detroit Unit¬ 
ed Ry., 163 N.W. 894, 197 Mich. 
409. 

70 C.J. p 976 note 72. 

1. Ind.—Chicago, etc., R. Co. v. 
Thomas, 56 N.B. 861. 

70 C.J. p 976 note 73, 

2. Mo.—Gordon v. Kansas City 
Southern R. Co., 121 S.W. 80, 222 
Mo. 516. 

70 C.J. p 976 note 74. 
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3. Idaho.—Giraney v. Oregon Short 
Line R. Co., 83 P.2d 359, 64 Idaho 
535. 

Mass.—^Herlihy v. New York, N. H. 
& H. R. Co., 116 N.B. 646, 227 Mass. 
168, error dismissed 38 S.Ot. 679, 
247 U.S. 626, 62 L.Ed. 1248. 

4. Iowa.—Holmes v. Rivers, 124 N. 
W. 801, 146 Iowa 702. 

70 C.J. p 976 note 76. 

5. Ala.—^Harrison v. State, 68 So. 
531, 12 Ala.App. 281. 

e. Ala.—^Harrison v. State, supra. 

7. Ala.—^Harrison v. State, supra. 

70 C.J. p 976 note 79. 

8. Ala.—^Long v. Booe, 17 So. 716, 
106 Ala. 570. 

9. Ky.—South Covington, etc., R. Co. 
v. Raymer, 116 S.W. 281, 132 Ky. 
187, 136 AulS.R. 177. 

10. Ala.—^Mason v. Alabama Iron 
Co., 73 Ala. 270. 

11. Or.—State v. Fitzgerald, 68 P.2d 
608, 164 Or, 182. 

Wyo.—Corpus Juris cited lu State v. 
Riggle, 298 P.2d 349, 362, rehear¬ 
ing denied 300 P.2d 567. 

70 C.J. p 976 note 83. 
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or proceeding has been recognized,^^ and a refusal 
to permit such cross-examination may constitute 
error.i3 The propriety of interrogating an attorney 
for a party who testifies for such party as to his 
fee or as to what financial interest such attorney has 
in the action has been recognized,and a refusal 
to permit such cross-examination may constitute er- 
ror.i® So, the view has been taken that it is im¬ 
proper to refuse to permit the cross-examination of 
a witness for the prosecution in a criminal case as 
to whether his fee as attorney for plaintiff in a civil 
action against accused based on the matter involved 
in the criminal case is contingent on the amount of 
recovery in the civil case.i® 

Physician, While it has been held that a question 
to a physician who is a witness for plaintiff in an 
action for personal injuries as to whether the 
physician expects to be paid for his services to the 
injured person out of the litigation may properly 
be excluded,there is authority for the view that 
in such case the witness may be questioned as to 
the amount of his bilU* and as to whether the bill 
has been paid,i^ and that the exclusion of a ques¬ 
tion to a witness for plaintiff as to whether the wit¬ 
ness had been paid for his services as physician ren¬ 
dered to plaintiff may constitute error .20 

According to some cases, a physician who testi¬ 
fies for defendant in a personal injury action may 


be asked by whom he was sent or called to examine 
or attend the injured person^^ and by whom he was 
paid22 or from whom he expects pa3mient,23 and how 
much he expects to be paid,^^ notwithstanding it ap¬ 
pears that an insurance company which might ulti¬ 
mately be liable has employed the witness.^® It 
has been said, however, that such cross-examination 
in respect of employment by an insurance company 
should carefully be controlled by the trial court.^® 

Detectives, informers, and the like, A witness may 
be interrogated as to his employment to discover 
evidence or work up the case;^*^ and a refusal to 
permit such cross-examination may constitute er- 
ror.28 So, the view has been expressed that it is 
proper to allow a searching or liberal cross-exam¬ 
ination of a detective,29 spotter,^^ or paid informerS^ 
who testifies for the prosecution in a criminal case, 
for the purpose of showing his interest in the case, 
and a refusal to permit such cross-examination may 
constitute error.^^ Thus, the inquiry may extend 
to the nature^S or details^^ of the employment, the 
methods employed by the witness,the reason for 
certain activities on the part of the witness,^® and 
all matters affecting the witness’ interest in the 
prosecution,and a refusal to permit such cross- 
examination may constitute error.38 It is proper, 
however, to exclude questions which have no ma¬ 
terial bearing on bias or interest®^ 


X 3 , Pa.—^Lenahan v. Pittston Coal 
Min. Co., 70 A. 884, 221 Pa. 626. 

70 0.x p 976 note 85. 

13. Neb.—Olive v. State, 7 N.W. 444, 
11 Neb. 1. 

70 C.X p 976 note 86. 

14. Ohio.—^Eggers v. Norwood In¬ 
dustrial Loan Co., 22 N.E.2d 297, 61 
Ohio App. 66. 

70 C.X p 976 note 87. 

15. Mo.—^Koenig v. Union Depot Ry. 
Co., 73 S.W. 637, 173 Mo. 698. 

70 C.X p 976 note 88. 

16. Neb.—^Blenkiron v. State, 68 N. 
W. 687, 40 Neb. 11. 

17. Mich.—Jolman v. Alberts, 168 N. 
W. 886, 192 Mich. 366. 

la Ky.—^Lack Malleable Iron Co. v. 
Graham, 143 S.W. 1016, 147 Ky. 161. 

Vyyo._Corpus Jiuris cited in. State v. 

Higgle, 298 P.2d 349, 362, rehearing 
denied 300 F.2d 567. 

19. Ky.—Lack Malleable Iron Co. v. 
Graham, 143 S.W. 1016, 147 Ky. 
161. 

20. Mo.—^Bangston V. Roberts, 157 S. 
W. 1042, 176 M 0 A.PP. 69. 

70 C.X p 977 note 93. 

21. Ky.—^Hedger v. Davis, 83 S.W. 
2d 310, 236 Ky. 432. 

70 C.J. p 977 note 94. 

22. Ill.—Chicago City B. Co. v. Cax- 
roll. 68 NJ3. 1087, 206 HL 318. 


Tex.—S. H. Kress & Co. v. Dyer, Civ. 
App., 49 S.W.2d 986. 

23. Idaho.—Curtis v. Ficken, 16 P. 
2d 977, 62 Idaho 426. 

Tex.—S. H. Kress & Co. v. Dyer, 
Civ.App., 49 S.W.2d 986. 

24. Pa.—Reed v. Philadelphia 

Transp. Co., 90 A.2d 371, 171 Pa. 
Super. 60, 33 A.L.R.2d 1166. 

25. Or.—Bennett v. Portland, 266 P. 
433, 124 Or. 691. 

70 C.X p 977 note 97. 

26. Idaho.—Curtis v. Ficken, 16 P. 
3d 977, 62 Idaho 426. 

1 27. Ill.—Tir V, Sheam, 119 N.B.2d 
406, 2 Ill.App.2d 267. 

Ind.—Swanson v. Slagal, 8 N.B.2d 
993, 212 Ind. 394. 

70 C.X p 977 note 99. 

28. Okl.—Files v. State, 182 P. 911. 
16 Okl.Cr. 363. 

70 C.X p 977 note 1. 

29. Okl.—Gossett V. State, 291 P. 
676, 48 Okl.Cr. 224. 

70 C.X p 977 note 2. 

30. Okl.—Gossett V. State, 291 P. 
676, 48 Okl.Cr. 224—Grim v. State, 
240 P. 1093, 32 Okl.Cr. 297. 

31. OkL—Gossett v. State, 291 P. 
676, 48 Okl.Cr. 224—Grim v. State, 
240 P. 1093, 32 Okl.Cr. 297. 

32. OkL—Gossett v. State, Okl.Cr. 
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291 P. 576, 48 Okl.Cr. 224—Grim v. 
State, 240 P. 1093, 32 Okl.Cr. 297. 

33. Okl.—Clark v. State, 239 P. 276, 
31 Okl.Cr. 383. 

34. Okl.—^Kearns v. State, 242 P. 
777, 33 Okl.Cr. 179. 

35. Okl.—^Kearns v. State, supra. 

33. N.T.—Shuttleworth v. Shuttle- 

worth, 7 N.T.S.2d 828, 265 App.Div. 
440. 

70 C.X p 977 note 9. 
purpose of spying 

In husband's proceeding against 
divorced wife for custody of their 
child, the refusal to grant wife full 
opportunity to interrogate husband's 
witnesses on cross-examination as to 
whether they had engaged premises 
adjoining wife's premises at hus¬ 
band's instigation and for purpose of 
spying on wife was erroneous. 

N.T.—Shuttleworth v. Shuttleworth, 
supra. 

37. Okl.—Kearns v. State, 242 P. 
777, 33 OkLCr. 179. 

3& Okl.—^Kearns v. State, supra. 

39. D.C.—^Brown v. U. S., Mun.App., 
40 A.2d 832, reversed on other 
grounds 162 F.2d 138, 80 U.SA.pp. 
D.C. 270. 

Tex.—Whitehead v. State, 116 S.W. 

2d 703, 134 Tex.Cr. 579. 

70 C.X p 977 note 12. 
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The propriety of an inquiry as to the amount of 
compensation of the witness,^® as to the manner o 
payment,*! as to whether the uutness was employed 
on salary or commission,*® as to whether, in a 
criminal case, compensation depends on conviction, 
and as to the time of payment** has been recognized. 
So, detectives employed by public authorities to 
work up a criminal case may be asked on cross- 
examination by accused to state the general char¬ 
acter of their contract with the public authorities 
and how their pay is to be adjusted.*® A refusal 
to permit the cross-examination of persons em¬ 
ployed in the detection of crime as to the amount of 
their compensation,*® as to the method of pa 3 mient, 
or as to whether the compensation depends on con¬ 
viction,*® may constitute error. The propriety of 
the exclusion in the exercise of the discretion by the 
trial court of a question as to the amount of com¬ 
pensation of one employed by public authorities to 
gather evidence of crime has, however, been recog- 
nized.^® 


C. TfinQTiip between Witness and Party or An¬ 
other Witness 

A witness may be cross-examined as to whether he 
Is a relative of a party or of another witness. 

A witness may properly be asked whether he is a 
relative of a party.®® or under certain circumstances, 
of another witness®! or person.®® It is improper, 
however, to permit cross-examination of a wit¬ 


ness for accused in a criminal case as to a family 
connection where such connection is not recognized 
as one likely to create a favorable bias toward ac¬ 
cused on the part of the witness.®® 


d. Membership in, or Connection with. Organ¬ 
ization; Political, Economic, and lake 
Views 


A witness may be questioned as to his 

or affiliations, or as to his e®®"®™ ® 

__..-u+ sMfsx/ fihnw the witness* Interest or bias. 


While ordinarily the fact that a witness is a 
member of a particular political party would have 
no effect on the weight of his testimony so as to per¬ 
mit cross-examination in that regard,®* a witaess. 
may be questioned as to his political views or affilia¬ 
tions,®® or as to his economic views,®® where the 
facts sought may show the witness’ interest or 
bias. So, it may be proper to question a witness as 
to his connection with a certain orgamzation in 
order to show his interest.®! 


Further, it has been recognized that it is proper,, 
under certain circumstances, to question a witness, 
in respect of his membership in the same profession¬ 
al,®* labor,®® religious,®® or fraternal®! organiza¬ 
tion as that in which the party for whom the witness- 
testifies also has membership, where such member¬ 
ship tends to show the interest or bias of the wit¬ 
ness. There is also authority for the view that in 
a criminal case accused has the right to show that 


Dla« and pxejndica 

In absence of facts Indicating a* 
lack of fairness, an officer of the 
law, charged with investigation of a 
serious offense, should not he 
auired to answer questions designed 
merely to infer or suggest to jui^ 
the existence of bias and prejudice in 


execution of official duty, 
p Q—^Brown v. U. S„ Mun.App., 40 A. 
2d 832, reversed on other grounds 
152 F.2d 138, 80 U.S.App.D.C. 270. 


40. Kan.— State v. Shew, 67 P. 137, 


8 Kan.App. 679. 

70 C.J. P 978 note 13. 

41. Okl.—Clark v. State, 239 P. 275, 
31 Okl.Cr. 383. 

42 . Mont.—State v. Wakely, 117 P. 
95, 43 Mont. 427. 

70 C.J. P 978 note 15. 

43 . Okl.—Clark v. State, 239 P. 276, 
81 Okl.Cr. 383. 

70 C.J. P 978 note 16. 

N.Y.—People v. Loris, 115 N.T. 
S. 236, 131 App.Div. 127. 

70 C.J. P 978 note 17. 


^ 5 ^ —Commonwealth ▼. Farrell, 

41 A. 882, 187 Pa. 408. 


46. Iowa.— State v. Carroll, 61 N.W. 

1169, 85 Iowa 1. 

70 <U. P 978 note 19, 


47. Ala.— Harwell v. State, 65 So. 
702, 11 Ala.App. 188. 

48 . Iowa.— State v. Carroll, 61 NT.W. 
1169, 85 Iowa 1. 

70 C.J. P 978 note 21. 

49 . —State v. Panchuk, 207 N. 
W. 991, 53 N.D. 669. 

70 C.J. p 978 note 22. 


0. Ala.—Canty v. State, 191 So. 
260. 238 Ala. 384, reversed on other 
grounds Canty v. State of Ala¬ 
bama. 60 S.Ct. 612, 309 U.S. 629, 
84 L.Bd. 988. 

^ 1 ._^People V. Murray, 204 P.2d 624, 

91 C.A.2d 263. ^ 

jTioa_TS-nAfrev V- Stata 187 So. 199 


lao miss. IV. 

—State V. Walden, 70 P.2d 149, 
41 N.M. 418. 

70 C.J. P 978 note 23. 


able in cross-examination intended to- 
impeach witness by showing bias or 
interest. 

(ja.—Georgia Power Co. ▼. Gillespie,, 
supra. 

53. Fla,—Adkinson v. State, 37 So. 

I 622, 48 Fla. 1. 

54. N.M.—Henderson v. Dreyfus, 191 
P. 442, 26 N.M. 641. 

55. N.M.— Henderson v. Dreyfus, su¬ 
pra. 

70 C.J. p 978 note 27. 

56. N.J.—State v. Quinlan, 91 A. Ill,- 
88 N.J.Law 120. 

70 C.J. P 978 note 28. 

57 . Cal.—People v. Jo Fong, 210 P. 
648, 59 CAl. 259. 

58. Mich,—DeHaan v. Winter, 247 N. 
W. 161, 262 Mich. 192. 

70 C.J. p 978 note 30. 


51 . S.D.—Holdridge v. Lee, 62 N.W. 
265, 3 S.D. 134. 

70 C.J. P 978 note 24. 

52. Ga.—Georgia Power Co. v. Gil¬ 
lespie, 173 S.B. 755, 48 GaJLpp. 688. 

Employee of defendant 

Cross-examination of witness as to 
whether she had two uncles working 
for defendant was properly permit¬ 
ted, in view of great latitude allow- 


59. Ala.—Adcock v. State, 2 So.2d 
472, 30 Ala.App. 187. 

70 C.J. p 978 note 31. 

60. Tex,— Welbum v. State, 87 S.W.. 
2d 259, 129 Tex.Cr. 323. 

61. Cal.—^People v. Avila, 85 P.2d' 
200, 29 CAL.2d 627. 

Ky._Williams v. Commonwealth, 72: 

S.W.2d 31, 264 Ky. 647. 
i 70 C.J. p 979 note 83. 
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a witness for the prosecution was a member of the 
same fraternal organization as that to which the 
victim of the crime belonged.®^ Likewise, the pro¬ 
priety of questioning a witness as to his membership 
in an organization which is hostile to persons of 
the nationality and religion of the party against 
whom the witness testifies has been recognized.®^ 

e. Improper Itelations between Witness and 
Party or Another 

In order to show bias, a female witness may be cross- 
examined as to Improper relations with a party. 

It has been held or recognized that a female wit¬ 
ness may, in order to show bias, be cross-examined 
as to improper relations with a party,®^ as, for ex¬ 
ample, in a criminal case, as to improper relations 
between the witness and accused for whom such 
witness testifies,®® or as to the breaking off of such 
relations between the witness and accused against 
whom such witness testifies.®® It may be shown that 
the relationship existed at the time of the commis¬ 
sion of the crime,®^ and also that it existed after¬ 
ward.®® 

One accused of crime may be permitted to cross- 
examine a witness as to his improper relations with 
the prosecutrix,®® and a female witness for the 
prosecution may be examined as to an illicit relation¬ 
ship with accused, which relationship has long since 
ended,7® or with another person, while married to 
accused.7i The view has been expressed, how¬ 
ever, that proof of improper relations with a party 
on cross-examination may not be permissible where 
the female witness testifies against such party,*^® 
and the propriety of inquiring as to improper rela¬ 
tions between a male witness for the prosecution 
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and the wife of the victim of the alleged crime has 
been denied.'^® 

It seems that cross-examination as to improper 
relations should be closely guarded in order to pre¬ 
vent abuse*^^ and should be allowed only in the ex¬ 
ercise of a sound judicial discretion.^® Details of 
the intimate relationship cannot be inquired into.^® 
Moreover, there is authority for the view that un¬ 
due intimacy may not be shown by insinuation or 
innuendo.*^^ 

Relations with deceased person and victim of 
crime. The propriety of interrogating a female wit¬ 
ness as to her improper relations with a deceased 
person whose estate is involved in the action has 
been recognized.*^® A female witness for the prose¬ 
cution in a criminal case may be cross-examined as 
to improper relations with the victim of the crime,^® 
and a refusal to permit some cross-examination may 
constitute error.®® 

f. Indebtedness 

A witness may be cross-examined as to his indebted¬ 
ness to the party against whom he testifies. 

The propriety of interrogating a witness as to 
his indebtedness to the party against whom he testi¬ 
fies has been recognized,®^ and a similar rule has 
been recognized in a criminal case as to the indebt¬ 
edness of a witness for accused to the victim of the 
crime;®® denial of the right of cross-examination 
in this regard may constitute error.®® The indebt¬ 
edness of the party for whom the witness testifies 
to a bank of which such witness is an officer may 
be a proper subject of inquiry on the cross-examina¬ 
tion of such witness.®^ The refusal to permit fur- 


62. Okl.—Gilbert v. State, 129 P. 671, 
8 Okl.Cr. 543. 

70 C.J. p 979 note 83. 

63. N.T.—^People v. Christie, 2 Abb. 
Pr. 266, 2 Park.Cr. 679. 

64. Tex.—^Daywood v. State, 248 S. 
W.2d 479, 167 Tex.Cr. 266. 

70 C.J. P 979 note 86. 

65. Cal.—People v. Showers, 202 P. 
2d 814, 90 C.A.2d 248—People v. 
Payton, 96 P.2d 991, 86 C.A.2d 41. 

D.C.—U. S. V. Edmonds, D.C., 63 P. 
Supp. 968. 

Miss.—MoiTett v. State, 78 So.2d 142, 
223 Miss. 276. 

Okl.—Robedeaux v. State, 232 P.2d 
642, 94 OkLCr. 171. 

Tex.—^Daywood v. State, 248 S.W‘.2d 
479, 167 Tex.Cr. 266. 

70 C.J. p 979 note 87. 

66. Ala.—^Motley v. State, 98 So. 
608, 207 Ala. 640, 27 AUR. 276. 

67. Tex.—^Daywood v. State, 248 S. 
W.2d 479, 157 Tex.Cr. 266. 


68. Tex.—Eaywood v. State, supra. 

69. Minn.—State v. Elijah, 289 N.W. 
676, 206 Minn. 619. 

70. D.C.—^McFarland v. U. S., 174 F. 
2d 688, 86 U.SA.pp.D.C. 19. 

71. Wash.—State v. Robbins, 218 P. 
2d 310, 85 Wash.2d 389. 

72. Ill,—^People v. Goodrich, 96 N.E. 
642, 261 Ill. 568. 

70 C.J. p 979 note 39. ^ 

73. Ala.—Tillls r. Stata So. 215, j 
218 Ala. 527. 

70 C.J. p 979 note 40. 

74. Miss,—^Moffett v. Stata 78 So. 
2d 142, 223 Miss. 276. 

Okl.—Castleberry v. State, 139 P. 
132, 10 OkLCr. 604. 

76. Miss.—^Moffett r. State, 78 So.2d 
142, 223 Miss. 276. 

Okl.—Castleberry v. Stata 139 P. 132, 
10 Okl. 504. 

76. Misa—^Moffett v. Stata 78 So.2d 
I 142, 223 Miss. 276. 
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77. Ala.—Wells V. State, 107 So. »1. 
21 Ala.App. 217. 

78. Tex.—^Ingersol v. McWillie, 80 S. 
W. 56, 9 Tex.CivA.pp. 543. 

79. Mo.—State v. Cola 213 S.W. 110. 
70 C.J. p 979 note 45. 

80. Okl.—Henry v. State, 119 P. 278, 
6 OkLCr. 430. 

70 aJ. P 979 note 46. 

81. Tex.—Barton v. Bailey, Civ. 
App., 202 S.W.2d 277, error refused 
no reversible error. 

70 C.J. p 979 note 47. 

82. Ala.—Cranford v. Stata 76 So. 
274, 16 Ala.App. 68. 

70 C.J. P 980 note 48. 

83. Ala.—Sanford v. State, 39 So. 
370, 143 Ala. 78. 

70 C.J. P 980 note 49. 

84. N.D.—Hellstrom v. First Guar¬ 
anty Bank, 209 N.W. 212, 54 NJ>. 
166, 45 AL..R. 1487. 

Tex.—Colvard v. Goodwin, CivApp., 
24 S.W.2d 786. 



98 C« J• S< 


§ 560 WITNESSES 

ther cross-examination in respect of alleged hostility 
of the witness because of his indebtedness to the 
adverse party has been upheld where the witness 
had on cross-examination said that as far as he 
knew the adverse party and the witness were on 
good terms.*® 

g. Charge of Offense against, or Commission of 
Offense by, Witness or Arrest Therefor 

A witness for the accused In a criminal case may be 
questioned as to whether such witness has been charged 
with, or has committed, a crime which is the same as, or 
is connected with, that with which the accused Is charged. 

It has been held or recognized that a witness 
for accused in a criminal case may be questioned as 
to whether such witness*® or a relative of such wit- 
ness*7 has been charged with, or has committed, 
a crime which is the same as, or is connected with, 
that with which accused is charged. There is au¬ 
thority for the view that it may be shown by cross- 
examination of a witness for accused in a criminal 
case that such witness has on several occasions 
been guilty of an offense similar to that for which 
accused is being tried as tending to show bias or 
interest in respect of the cause or offense,** or that 
such witness had been indicted for, and pleaded 
guilty to. the killing of a close relative of the prose¬ 
cuting witness.** In a civil action, it may be shown 
that the witness is under indictment or sentence as 
a result of the same events.*® 

It has been held or recognized, however, that it 
is error to elicit from a witness for accused the fact 


that there is an indictment pending agmnst such wit¬ 
ness for an offense where there is no such connec¬ 
tion between such offense and that with which ac¬ 
cused is charged as would warrant an inference of 
interest or bias,*! and a refusal to permit a showing 
that a near relative of a witness for the prosecution 
was charged with a different crime,** or was ar¬ 
rested at the instigation of a relative of accused, 
has been upheld, apparently on the ground that the 
facts soi^ht are not reasonably calculated to show 
bias. 

Arrest of witness caused by adverse party. While 
the view has been taken that the cross-examination 
of a party plaintiff as to his previous arrest for 
damagii^ defendant’s property is not proper as 
tA Tidmg to show bias,*® the propriety of showing on 
cross-examination that the party against whom the 
witness testifies has previously caused the arrest 
of the witness has been asserted.*® 

h. Payments or Other Benefits in Consideration 
I of Testimony 

To show interest or bias, a witness may be cross-ex¬ 
amined as to payments to him by one of the parties In 
excess of his legal fees, or offers or promises of such pay¬ 
ment. 

A witness may be interrogated as to pa)mients to 
him by one of the parties in excess of his legal 
fees,or offers or promises of such payment,®*^ 
as to whether the witness has been furnished with 
transportation by the party for whom he testifies, 
or as to whether the witness appears in considera- 


35 . g.c.—■Williamson v. Pike, 138 S. 
B. 831, 140 S.C. 376. 

88. U.S.—Mallory v. U. S., C.C.A, 
Ariz., 126 P.2d 192—Alberty V. TJ. 
S., C.C.A.Cal.. 91 F.2d 461 —Meehan 
V. U. S., C.C.A.Cal., 70 F.2d 857. 

Ala.—^Raper v. State, 4 So.2d 667, 30 
Ala.App. 302. 

Iowa.—State v. Moore, 261 N'.W. 787, 
217 Iowa 872. 

Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891—^Davidson v. Common¬ 
wealth, 87 S.W.2d 119, 261 Ky. 158. 
K.J.—State V. Curcio, 129 A.2d 871, 
23 N.J. 621. 

Pa.—Commonwealth v. Alensky, 179 
A. 768, 118 Pa.Super. 106. 

-VVash.—State v. Cooper, 174 P.2d 646, 
26 Wash.2d 406. 

70 C.J. P 980 note 63. 

87. Ala.—White v. State, 188 So. 

388. 237 Ala. 610. 

70 C.J. P 980 note 64. 

Crime related to accused 

Cross-examination of alibi witness 
as to whether witness’ son’s offense, 
concerning which prosecution had 
otherwise been prevented from inter¬ 


rogating, had heen related with ac¬ 
cused was a proper inquiry to dis¬ 
cover whether grounds existed for 
bias, prejudice, sympathy, or interest 
in favor of accused. 

U.S.—^Bram v. U. S., C.A.Minn., 226 
P.2d 868. 

88. Ala.—^Ex parte State, 74 So. 366, 
199 Ala. 266. 

89. Tex.—Zarafonetis v. State, 198 
S.W. 938, 82 Tex.Cr. 120. 

90. U.S.—^Terminal Transport Co. v. 
Foster, C.C.A.Ala., 164 F.2d 248. 

Ala.—^National Surety Co. v. Boone, 
161 So. 447, 227 Ala. 699. 

91. Ala.— Wilkerson v. State, 37 So. 
266, 140 Ala. 165. 

70 C.J. P 980 note 67. 

92. Ala.— Adkinson v. State, 107 So. 
323, 21 Ala.App. 264. 

93. La.—State v. Cullens, 123 So. 
646, 168 I^. 976. 

94 . Conn.—^Hayward v, Maroney, 86 
A. 379, 86 Conn. 261. 

70 C.J. P 980 note 60. 
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96. Ala.—^Moore v. State, 64 So. 620, 
10 Ala.App. 179. 

70 C.J. p 980 note 61. 

96. Cal.—Crutchfield v. Pavidson 
Brick Co., 130 P.2d 183, 66 C-A.2d 
34. 

Ohio.—O’Hara v. Cincinnati St. By. 

Co., 36 N.B.2a 823, 68 Ohio App. 7. 
70 C.J. p 980 note 62. 

97 . S.C.—State V. Orr, 82 S.B.2d 
623, 225 S.C. 369. certiorari denied 
Orr V. State of S. C., 76 S.Ct. 74, 
348 U.S. 848, 99 L.Bd. 669. 

70 C.J. p 981 note 63. 

Getting money back 
Fact that trial court in prosecu¬ 
tion for forgery excluded accused’s 
question on cross-examination of 
victim, asking how victim expected 
to get his money back, was not abuse 
of discretion in absence of a more 
specific inquiry directed to question 
whether witness had been promised 
money in excess of the usual witness 
fee. 

S.C.—State V. Orr, supra. 

98. Tex.—^Kilgore v. State, 205 S.W. 

2d 779, 161 Tex.Cr. 123. 

70 C.J. p 981 note 64. 
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tion of the agreement on behalf of the party for 
whom such witness testifies not to sue such wit- 
ness.9^ 

A question as to the amount a witness has been 
paid for his testimony has, however, been regarded 
as improper where there is no showing of a well- 
founded belief that the witness is receiving more 
than the legal pay for witnesses.^ A mere inquiry 
as to how the witness has traveled is properly re¬ 
jected where there is no attempt to show that an 
interested person is paying the expenses of the wit- 
ness.2 So, questions as to a witness’ traveling on 
a pass may properly be excluded where there is no 
offer to connect the party for whom the witness 
testifies with furnishing the pass.3 A motion to ex¬ 
clude should be sustained where the answer of the 
witness discloses that the party by whom he was 
called has done nothing except pay certificates for¬ 
merly issued to him as a witness in the case, without 
which, under a statute, the witness’ further attend¬ 
ance could not be required.^ 


WITNESSES § 560 

Expert witness may be cross-examined as to what 
compensation he receives for his attendance as 
such.5 

Witness for prosecution charged withj or guilty 
of, crime. In a criminal case it is usually recognized 
that a witness for the prosecution who is charged 
with crime may be interrogated as to whether he 
has received,® has been promised,*^ or expects,® be¬ 
lieves or understands that he is to obtain,^ or even 
hopes for,^o leniency or immunity in consideration 
of his testimony, and a refusal to permit cross-ex¬ 
amination in this regard may constitute error.^^ 
So, it may be error to refuse to permit accused to 
cross-examine an accomplice as to any promise of 
immunity,as to his expectation as to his punish- 
ment,i® as to the facts and promises on which he 
bases his belief that he will be favored or dealt 
with leniently,or as to the fact that he has not 
been arrested or charged with, or prosecuted for, 
the crime.^s The propriety of showing that a wit¬ 
ness for the prosecution who was jointly indicted 


99. Agreement witli attorney for i 
plaintiff 

35.C.—^Economon v. Barry-Pate Motor 
Co., 3 F.2d 84, 55 App.D.C. 143. 

1. Wash.—Chapman v. Rose, 237 P. 
708, 135 Wash. 248. 

2. Ill.—^Paden v. Rockford Palace 
Furniture Co., 220 IllJl.pp. 634, cer¬ 
tiorari denied 42 S.Ct. 64, 267 XJ.S. 
645, 66 Li.Fd. 413. 

3 . vt.—Hobart v. Toungr, 21 A. 612, 
63 Vt. 363, 12 L.R.A. 693. 

4. Ala.—Southern R. Co. v. Morris, 
42 So. 17, 143 Ala. 628. 

6. Ill.—Shaughnessy v. Holt, 86 N. 
F. 256, 236 111. 485. 

70 C.J. P 981 note 70, 
e. Ill.—People V. Bote, 33 N.E.2d 
449, 376 Ill. 264. 

Miss.—Perry v. State, 64 So. 466, 106 
Miss. 693. 

7, U.S.—^U. S. V. Migliorino, CA..Pa., 
238 F.2d 7. 

iq'.Y.—^People v. Lewis, 68 N.T.S.Sd 
786, 271 App.Div. 1060. 

5. C.—State V. Bagwell, 23 SJB3.2d 244, 
201 S.C. 387. 

70 C.J. P 981 note 72. 

Where Question permitted hnt not 
asked 

(1) Where record showed that the 
court had on several occasions ad¬ 
vised accused’s counsel and prose¬ 
cuting witness that question whether 
witness had been promised immunity 
in consideration of agreement to tes¬ 
tify could be asked and should be 
answered, but It was not shown that 
counsel was willing to ask the pre¬ 
cise OLuestion, limitations imposed by 
the court on the examination of the 
prosecuting witness were proper. 
D.C.—Beach v. U. S., 149 F.2d 837, 80 


U.S.APP.D.C. 160, certiorari denied 
66 S.Ct. 47. 326 U.S. 746. 90 L.Ed. 
445. 

(2) In prosecution for contributing 
to delinquency of minor and for pan¬ 
dering, cross-examination of girls 
whereby accused sought to show 
that girls knew that they were vio¬ 
lating law by engaging in prostitu¬ 
tion and that they could be pros¬ 
ecuted therefor was not permissible 
on ground that testimony would tend 
to affect their credibility as wit¬ 
nesses, where court and prosecuting 
attorney Informed accused’s counsel 
that there would be no objection to 
cross-examination of girls as to 
whether they had been promised im- 
munity or leniency, and counsel re¬ 
fused to ask questions on that sub¬ 
ject. 

Cal.—People v. Pappens, 43 P.2d 371, 
6 C.A.2d 544. 

8. U.S.—Gordon v. U. S., Ill., 73 S. 
Ct. 369, 344 U.S. 414, 97 L.Ed. 447. 

70 C.J. p 981 note 73. 

9. U.S.— \J. 8. V. Hogan, CA..Pa., 232 
F.2d 905. 

Cal.—People v. Winston, 293 P.2d 
40, 46 C.2d 151. 

People V. Montgomery, 117 P.2d 
437, 47 C,A.2d 1. 

70 C.J. p 981 note 74. 

10. U.S.—^U. S. V. Hogan, C.A.Pa., 
232 P.2d 906—Spaeth v. U. S., CA« 
Ohio, 232 F.2d 776. 

70 C.J. p 981 note 76. 

11. U.S.—U. S. V. Migliorino, CAl, 
Pa., 238 P.2d 7—U. S. v. Hogan, C. 
A.Pa., 232 F.2d 905—Spaeth v. U. 
S.. CAu-Ohio, 232 F.2d 776. 

(jal. —^People V. Montgomery, 117 P.2d 
437, 47 C.A.2d 1—People v. Jordan, 
74 P.2d 619, 24 CA..2d 39. 
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Ill.«.People V. Bote, 33 N.B.2d 449, 
376 Ill. 264. 

70 C.J. p 982 note 76. 

Sxoluding transczipt of testimony 
In prosecution for unlawful pos¬ 
session of goods stolen while in in¬ 
terstate commerce, and for further 
transporting goods in interstate com¬ 
merce, wherein testimony of pur¬ 
ported accomplice was given against 
those accused, exclusion on cross- 
examination of transcript of proceed¬ 
ings at which accomplice witness 
pleaded guilty, showing statement by 
trial judge, when discussing accom¬ 
plice’s expectation of recommenda¬ 
tion for lenient sentence or for pro¬ 
bation, that accomplice should tell all 
that he knew even though it might 
Involve others, with result that those 
accused were thereafter involved, 
was error. 

U.S.—Gordon v. U. S., Ill., 73 S.Ct. 
369, 344 U.S. 414. 97 L.Ed. 447. 

19. Mo.—State v. Rose, 96 S.W.2d 
498, 339 Mo. 317. 

Neb.—Sherrick v. State, 61 Nr.W.2d 
358, 157 Neb. 623. 

Utah.—State v. Dunkley, 39 P.2d 
1097, 85 Utah 546. 

70 C.J. p 982 note 77. 

13. N.D.—State v. Kent, 62 N.W. 
631, 4 N.D. 677, 27 L.R.A, 686. 

14. Ill.—People V. Moshiek, 163 N.B. 
720, 323 Ill. 11. 

115. Ala.—Willingham v. State, 172 
So. 471, 27 AlaA.pp. 363. 

Mich.—^People v. Simard, 23 N.W.2d 
106, 314 Mich. 624. 

Or.—State v. Bailey, 300 P.2d 976. 

70 C.J. P 982 note 80* 
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with accused was offered money to testify has been 
recognized.!® 

There is, however, authority for the view that, 
.usually, at least an accomplice may not be ques¬ 
tioned as to his undisclosed expectations resting on 
no just or substantial ground,and, according to 
some cases, where there is no pending case against 
the witness and no promise has been made or in¬ 
ducement offered, it is proper to refuse an inquiry 
as to his expectation that as a result of his testimony 
there will be no proceedings against him,!® or sen¬ 
tence,!® or as to his opinion as to whether he has 
avoided the case against him by testifying.®® So, 
where the witness has denied that he has been 
promised or is expecting leniency from officers, the 
exclusion of inquiry as to whether he expects leni¬ 
ency from anyone else is not in itself erroneous 
where there is no showing that accused can prove 
that the witness expects leniency from anyone 
else.®! Further, the propriety of excluding a ques¬ 
tion to a witness for the prosecution as to whether 
he is charged with certain offenses not connected 
with the crime for which accused is being tried has 
been recognized.®® Where, in a criminal prosecu¬ 
tion, a witness called by the state refuses to testify 
and is actually hostile to the state, it is not error 
to exclude questions by accused’s counsel as to what 
inducements have been offered by the state to the 
witness to persuade him to testify.®® 

i. Reward or Similar Compensation Dependent 
on Particular Termination of Proceeding 

A witness may lie cross-examined as to whether a 
certain termination will entitle him to a reward or simi¬ 
lar compensation. 


As bearing on his interest in the result of the 
proceeding, a witness may be interrogated as to 
whether a certain termination will entitle him to 
a reward®^ or similar compensation,®® and under 
certain circumstances it may constitute error to re¬ 
fuse to permit such cross-examination of a wit¬ 
ness as to a reward®® or similar compensation,®^ or 
as to whether the witness is endeavoring to earn 
a reward.®® 

According to some cases, however, it is proper to 
exclude questions to a witness for the prosecution 
in a criminal case, as to a reward where such reward 
is offered for the arrest and conviction of persons 
other than accused®® or where the witness has no 
prospective interest in the reward,®® and if an of¬ 
ficer who is a witness for the prosecution in a 
criminal case receives merely a statutory fee in case 
of the conviction of accused, the view has been 
taken that it is not error to refuse to permit ac¬ 
cused to cross-examine as to such fee.®! in addi¬ 
tion, an officer who is a witness for the prosecution, 
and is employed on a salary basis, may not be ex¬ 
amined as to how much he would get if defendant 
were convicted.®® 

j. Wager on Result of Proceeding 

As bearing on his Interest, a witness may be cross- 
examined as to whether he has made a wager as to the 
result. 

As bearing on his interest in the result, a witness 
may be interrogated as to whether he has made a 
wager as to the result,®® and under certain circum¬ 
stances it may constitute error to refuse to permit 
cross-examination in this regard.®^ The view has 
been taken, however, that it is not error to refuse 


16. Ohio.—^Tullis ▼. State, 39 Ohio 
St. 200. 

70 C.J. P 982 note 81. 

17. Pa.—Commonwealth v. Viscosky, 
83 Pa.Super. 96. 

70 C.J. p 982 note 82. ’ 

18. Mass.—Commonwealth v. Toma- 
selli, 164 N.B. 96, 267 Mass. 479. 

19. Mass.—Commonwealth v. Toma- 
selli, supra. 

20. Mass.—Commonwealth v. Toma- 
selli, supra. 

21. Tex.—McQueen v. State, 47 S.W. 
2d 317, 119 Tex.Cr. 287, 

22 . N.J.—State V. Mangino, 156 A. 
430, 108 N.J.Liaw 476. 

Pa.—Commonwealth v. Mulroy, 36 A. 

2d 837, 164 Pa.Super. 410. 

Wash.—State v. Hunter, 48 P.2d 262, 
183 Wash. 148. 

23. Wash.—State v. Dalton, 86 P. 
590, 43 Wash. 278. 


24. N,M.—State v. Koberts, 138 P. | 
208, 18 N.M. 480. 

70 C.J, p 982 note 90. 

25. Ill.—West Skokie Drain. Dist. 
v. Dawson, 90 N.B, 377, 243 HI. 175, 
17 Ann.Cas. 776. 

N.J.—Volpe V. Perruzzl, 3 A2d 892, 
122 N.J.Law 57, affirmed 8 A.2d 
680, 123 N.J.Law 323. 

Farticipatioii in fines 

In prosecution for unlawful sale of 
intoxicating liquor. It was competent 
for accused on cross-examination to 
show that sheriff who testified 
against him would participate in 
any fine which might be imposed on 
him, but sheriff’s participation in 
fines Imposed In other prosecutions 
could not establish any interest on 
part of sheriff In case on trial such 
as would affect his credibility, and 
exclusion of evidence showing 
amounts which had been paid to 
sheriff during year as his share of 
fiines imposed In cases of liquor vio¬ 
lations was not error. 
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Miss.—Milner v. State, 68 So.2d 865, 
219 Miss. 465. 

26. Mich.—^People v. Harper, 108 N. 

W. 689, 146 Mich. 402. 

70 C.J. p 982 note 92. 

27- Tex.—White v. State^ 198 S.W. 

964, 82 Tex.Cr. 274. 

70 C.J. p 982 note 93. 

28. Ala.—Cooley v. State, 62 So. 292, 
7 Ala.App. 163. 

70 C.J. p 983 note 94. 

29. N.M.—State v. Roberts, 138 P. 
208, 18 N.M. 480. 

30. N.M.—State v. Roberts, supra. 

31. Va.—^Mansfield v. Common¬ 
wealth, 136 S.E. 700, 146 Va. 279. 

70 C.J. p 983 note 97. 

32. Ala.—Smith v. State, 6 So.2d 
648, 80 AlaApp. 346. 

33. N.T.—^People v. Parker, 32 N.E. 
1013, 137 N.T. 636, 10 N.Y.Cr. 286. 

70 C.J. p 983 note 98. 

i 34. Wis.—^Kellogg v. Nelson, 5 Wls. 
i 126. 
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to permit a question to a witness as to whether he 
had offered to wager on the result of the action.^® 

k. Assistance in Litigation 

A witness may be cross-examined as to whether he 
has rendered assistance in the litigation. 

A witness who is not a party may be interrogated 
as to rendering assistance in the litigation,36 as, for 
example, as to whether he has employed counsel to 
assist in the litigation37 or in general has contributed 
to, or obligates himself for, the expense of the litiga¬ 
tion,38 and the denial of cross-examination in this 
regard may constitute error.33 The propriety of the 
trial judge’s restricting the extent of the examina¬ 
tion of a witness in respect of contributions for 
the prosecution of a criminal case in the exercise 
of its discretion has, however, been recognized,^® 
and the view has been taken that a question as to 
whether or not the fee of an attorney employed 
by a witness for the prosecution to assist in the 
prosecution is contingent may be rejected where the 
matter is unimportant under the circumstances of 
the case.^1 

Amount of contribution. While there is authority 
for the view that the exclusion of an inquiry as to 
the amount of the witness’ contribution to assist 
in the litigation may constitute error,^3 since the 
amount would indicate the extent of the interest of 
the witness,43 according to some cases, where a 
witness for the prosecution admits on cross-exam¬ 
ination that he has employed counsel to assist the 
prosecution, a further question as to the amount 
of the attorney’s compensation may be excluded as 
immaterial ;44 and where a witness for the prosecu¬ 
tion had testified that he had considerable interest 


in accused’s prosecution, and that the fanuly to 
which he belonged had hired and were to pay counsel 
to assist in prosecuting accused, it was not error to 
sustain an objection to a question on cross-examina¬ 
tion as to how much he paid.45 

Voluntary attendance of witness. A witness may 
properly be questioned as to his having attended as 
a witness voluntarily^® without being subpoenaed or 
summoned ;47 and a refusal to permit due cross-ex¬ 
amination in this respect may constitute error. 48 
In a criminal case the right of the state to elicit 
from witnesses on cross-examination the fact that 
they testified before the grand jury in the same case 
at the instance of accused without being summoned 
has been recognized.49 

Executing bond. In a criminal case, as bearing 
on the witness* relations with,®® or feeling toward,®^ 
accused, a witness for accused may be questioned as 
to his having become a surety on the bond of ac¬ 
cused. While there is authority for the view that, 
as bearing on the interest of a witness for accused, 
it is permissible to question the witness as to his 
brother’s having become a surety for an accessary 
to the crime with which accused is charged,®^ the 
fact of a witness’ having become a surety in an¬ 
other proceeding on the bond of another than a 
party to the proceeding in which such witness testi¬ 
fies should not be elicited on cross-examination 
where such fact does not tend to show bias on the 
part of the witness.®® The propriety of a question 
to a witness for accused as to whether a close rela¬ 
tive of accused gave a bond for the witness has been 
recognized.®4 


35 . Wis.—Goetz v. Herzog, 246 N.W. i 

673, 210 Wis. 494. ' 

70 C.J. p 983 note 1. 

36. Neb.—Flannigan v. State, 248 
N.W. 92. 124 Neb. 748. 

70 C.J. D 983 note 2. 

Picking Jury 

In larceny prosecution Inquiry on 
cross-examination as to whether 
county sheriff had helped to pick 
jury was not pressed to point where 
it had tendency to show bias or im- 
due interest. 

Ala.—^Tucker v. StatA 56 So.2d 366, 
36 Ala.App. 311. 

37. Ala.—^Brogden v. State, 31 So.2d 
144, 33 Ala.App. 132, certiorari de¬ 
nied 31 So.2d 146, 249 Ala. 348. 

70 C.J. p 983 note 8. 

38. Ala.—Tyson v. State, 194 So. 
699, 29 Ala.App. 220. 

70 C.J. p 983 note 4. 

89. Ala.—Brogden v. State, 81 So.2d 
144, 83 AlaJ^pp. 132, certiorari de- 
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nied 31 So.2d 146, 249 Ala. 348— 
Tyson v. State, 194 So. 699, 29 Ala- 
App. 220. 

70 C.J. p 983 note 6. 

40. Ala,—^Dickey v. State, 72 So. 60S, 
16 Ala.App. 125, certiorari denied 
73 So, 72,197 Ala. 610. 

41- Ind.—^Beauchamp v. State, 6 
Blackf. 299. 

42. Ala.—Williams v. State, 107 So. 

37, 21 Ala.App. 227. 

70 C.J. p 984 note 8. 

48. Ala.—^Davidson v. State, 96 So. 
64, 19 Ala.App. 77. 

44. U.S.—Ball V. TJ. S., Tex., 16 S.Ct. 
1192, 163 U.S. 662, 41 L.Bd. 300. 

45 . Cal.—People v. Vaughn, 111 P. 
620, 14 C.A. 201. 

46. Ark.—St Liouis-San Francisco 
By. Co. V. Bishop, 38 S.W.2d 883, 
182 Ark. 763, certiorari denied 51 S. 
Ct 647, 283 U.S. 864, 76 L-Ed. 1461. 

70 C.J. p 984 note 12. 
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47 . Fla.—Sylvester v. State, 36 So. 
142, 46 Fla. 166. 

70 C.J. p 984 note 13. 

48. Tex.—Wooley v. Bell, 76 S.W. 
797, 33 Tex.ClvA.pp. 399. 

70 CJ. p 984 note 14. 

49 . Tex.—Ashlock v. State, 16 Tex. 
App. 18. 

sa Ill.—People V. McGovern, 138 N. 

B. 632, 307 Ill. 373. 

70 C.J. p 984 note 16. 

51. Tex.—Williams v. State, 68 S.W. 
2d 601, 126 Tex.Cr. 410. 

70 C.J. p 984 note 17. 

52. La.—State v. Graziani, 121 So. 
I 872, 168 La. 297. 

53 . Ala,—^Hereford v. Combs, 28 So. 
582, 126 Ala. 369. 

70 C.J. p 984 note 19. 

54 . Fla.—^Henderson v. State, 118 So. 
689, 94 Fla. 318. 
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L Testifying in Otter Cases 

A witness may be Interrogated as to whether he has 
testified In other cases for the party for whom such wit¬ 
ness testifies In the case at bar. 

The propriety of eliciting* the fact that a witness 
has testified in other cases for the party for whom 
such witness testifies in the case at bar has been 
recognized,55 and a similar rule has been recognized 
as to the cross-examination of a physician as a wit¬ 
ness for plaintiff in an action for personal injuries, 
in respect of testimony by such physician in other 
actions in which he was called as a witness by the 
attorney for plaintiff in the present action.s® There 
is, however, authority for the view that it is not 
error to exclude a mere general question as to the 
number of times the witness has been in court and 
testified,®^ as to whether the witness has not testi¬ 
fied against the cross-examining party in various 
actions,55 and as to a witness for accused in a 
criminal case having testified for the brother of 
accused in a prosecution against such brother for an 
offense with which accused in the present case had 
no connection.5d 

Payment for attendance. It is improper to refuse 
cross-examination as to whether the witness would 
receive pajnnent from the party for whom he tes¬ 
tifies for attending and testifying in another case.®® 

m. Pendency or Prosecution of Another Pro¬ 
ceeding 

In order to show the interest of a witness, he may be 
cross-examined as to whether he Is a party to another 
suit Involving the same questions. 


According to some cases, for the purpose of 
showing the interest of the witness, he may be ques¬ 
tioned as to whether he is a party to another suit 
involving the same questions,®^ and as to whether 
a child of the witness has an action pending against 
one of the parties.®® A witness for the prosecution 
in a criminal case may be questioned as to whether 
he has brought an action against accused based on 
the acts involved in the criminal case,®® has been 
the complaining witness in a prosecution against 
another for a similar crime,®® or has instituted an 
action based on the acts constituting the alleged of¬ 
fense of such other,®® and, under certain drcuin- 
stances, it may constitute error to refuse to permit 
cross-examination as to whether a witness for the 
prosecution in a criminal case,®® or the spouse of 
such witness,®*^ has a civil action pending against 
accused based on the act involved in the criminal 
case, or as to whether such witness expects to 
bring such an action.®® 

To show bias or prejudice the propriety of elidt- 
ing the fact that the witness has been in litigation 
with the party against whom he testifies has been 
recognized.®® So, for the purpose of showing the 
feeling of a witness for plaintiff toward defendant, 
the propriety of asking as to whether the witness 
has commenced an action against defendant,'^® or 
contemplates commencing such an action,'?® has been 
recognized, as has the propriety of a question to 
a witness for the prosecution in a criminal case as 
to whether the witness has a suit pending against 
accused,'?® and refusal to permit cross-examination 
in these respects may constitute error.^® Further- 


55 . N.C,—State v, Jones, 49 S.K 2 d 
463, 229 N.C. 276. 

Pa.— ^Kelly v. Pittsburgh Rys. Co., 
Com.Pl., 95 Pittsb.Leg.J. 437. 

Tex.— Norton v. State, 88 S,W.2d 
1045, 129 Tex,Cr. 503. 

Wash.—State v. Lynch, 29 P.2d 393, 
176 Wash. 349. 

70 C.J. P 985 note 21. 

59. Tex.—^Horton v. Houston & T. C. 
Ry. Co,. 109 S.W. 467, 46 Tex.Civ. 
App. 639. 

70 C.J. p 985 note 22 . 

67. Ala.—^Mitchell v. State, 10 So. 
518, 94 Ala. 68 . | 

58. Fla.—Jacksonville, etc., R. Co. 

V. Lockwood. 15 So. 327. 33 Fla. 573. 
70 C.J. p 985 note 24. 

69. Tex.—Story v. State, 296 S.W. 
296, 107 Tex.Cr. 266. 

00 , Qa.—^Barrett v. Southern Ry. 
Co., 151 S.B. 690, 41 Ga.App. 70. 

6 L D.C.—Watwood v. Credit Bu¬ 
reau. Inc., MunA.pp., 97 A.2d 460. 
m.—Weinhouse v. Woodruff, 59 N.B. 
2d 528, 324 IllAipp. 660. 


TTan —State V. Townsend, 73 P.2d 
1124, 146 Kan. 982. 

Ky.—^Nussbaum v. Wasbutsky, 117 S. 

W.2d 902, 273 Ky. 661. 

Mo.—Joice V. Missouri-Kansas-Tex- 
as R. Co., 189 S.W. 2 d 668 , 364 Mo. 
439, 161 A.L.R. 383. 

Tex.—Rudd v. Gulf Cas. Co., Civ. 

App., 257 S.W.2d 809. 

70 C.J. p 985 note 27. 

62. Mont.—Currie v. Langston, 16 
P.2d 708, 92 Mont. 670. 

70 C.J. p 985 note 28. 

03 . p,c.—Vlllaroman v. U. S., 184 
F.2d 261, 87 U.S.App.D.C. 240, 21 A. 
L.R.2d 1074. 

Ind.—Hughes v. State, 10 N.B.2d 629, 
212 Ind. 677. 

Iowa.—State v. Sampson, 79 N.W.2d 

210 . 

N.C.—State v. Rowell, 93 S.E.2d 201, 
229 N.C. 412—Corpus Juris cited in 
State V. Hart, 80 S.E.2d 901, 903, 
239 N.C. 709. 

70 C.J. p 986 note 29. 

64. Ky.—Coleman v. Commonwealth, 
271 S.W. 662, 208 Ky. 601. 
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65. Ky.—Coleman v. Commonwealth, 
supra. 

00 , Ga.—^Kelly v. State, 10 S.E.2d 
417, 63 Ga.App. 231. 

Okl.—Lankister v. State, 298 P.2d 
1088. 

70 C.J. p 985 note 32. 

67- Ala.—Cabel v. State, 93 So. 260, 
18 Ala.App. 557. 

70 C.J. p 986 note 33. 

68 . Mo.—State v. Decker, 143 S.W. 
644, 161 Mo.App. 396. 

70 C.J. P 986 note 34. 

69. La.—State v. Blount, 172 So. 
627, 186 La. 460. 

70 C.J. p 986 note 35. 

70. Iowa.—^Bond v. Lotz, 243 N.W. 
586, 214 Iowa 683. 

71. Tex.—^Ferguson Seed Farms v. 
McMillan, Com.App., 18 S.W. 2d 695, 
63 A.L.R. 1009. 

72. Mich.—People v. Drolet, 121 N. 
W. 291, 167 Mich. 90. 

70 C.J. P 986 note 38. 

73 . Iowa.—^Bond v. Lotz, 243 N.W. 
586, 214 Iowa 683. 

70 C.J. P 986 note 39. 
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more, it has been held or recognized that, as bear¬ 
ing on the bias of the witness against the cross- 
examining party, it may be proper to inquire as to 
the commencement of an action or proceeding by 
such party against the witness,against relatives 
of the witness,76 or against a corporation which 
the witness controls.^® 

There is, however, authority for the view that 
the rule permitting a party to show that a witness 
is hostile to him does not entitle such party to 
ask the adverse party whether he has an action 
against a third person who is not connected with 
the action on trial,77 and that it is proper to reject 
a question to a witness for the prosecution in a 
criminal case as to whether accused has commenced 
an action against the witness.78 So, the propriety 
of rejecting a question as to whether a witness for 
plaintiff in an action for a personal injury had 
brought an action against a corporation of the same 
type as defendant has been recognized 7^ 

n. Subjection to, or Relief from, Liability Af¬ 

fected by Termination of Proceeding 

A witness may be cross-examined as to whether a 
certain termination of the suit or proceeding will subject 
hFm to, or relieve him from, a liability. 

As bearing on his interest in the result or out¬ 
come, a witness may be cross-examined in respect 
of whether a certain termination of the suit or pro¬ 
ceeding will subject him to,60 or relieve him from,8i 
a liability. 

o. Threats, Duress, Fear, or Suggestions In¬ 

fluencing Testimony of, or Prosecution In¬ 
itiated by, Witnessi 

A witness may be cross-examined as to whether he 
has testified as the result of duress or fear, or as to 
whether he has been Influenced or tampered with. 
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The cross-examination may extend to the ques¬ 
tion as to whether the witness has testified as the 
result of duress or fear,^^ threats of physical in¬ 
jury to,or prosecution of,^^ himself, or in gen¬ 
eral as to whether the witness had been influenced 
or tampered with,*^ and a refusal to permit cross- 
examination in this regard may constitute error.^® 

It seems, however, that the question as to whether 
the witness was told by another what to say may 
properly be rejected where the connection of such 
other with the case is not shown and the relevancy 
of the inquiry does not otherwise appear, ^7 and un¬ 
der certain circumstances it may be error to permit 
cross-examination as to the request of a person, 
through a third person, to a witness not to reveal 
certain matters where the person who is purported 
to have made the request is not shown to have made 
the request.^* 

Initiating prosecution. In the case of a prose¬ 
cuting or complaining witness in a criminal prose¬ 
cution, inquiry may extend to the question as to 
whether he made the charges as the result of 
threats®^ or other influence®® of another, and a re¬ 
fusal to permit cross-examination in this regard may 
constitute error.®i There is, however, authority for 
the view that the exclusion of matter which does 
not tend to show influence to induce a charge 
against any particular person does not constitute 
error.®2 

p. Tampering with or Influencing Witnesses or 
Prospective Witnesses 

A witness may be examined as to attempts on his 
part to tamper with or influence other witnesses. 

A witness may be interrogated as to attempts on 
his part to tamper with or influence other wit- 


74. Cal.—^People v. Ilderton, 58 P.2d 
986, 14 C.A.2d 647. 

Kan.—State v. Rowland, 239 P.2d 949, 
172 Kan. 224, 30 A.L..R.2d 455. 

N.C.—State v. Rowell, 93 S.E.2d 201, 
229 N.C. 412. 

70 C.J. p 986 note 40. 

76. Kan.—State v. Collins, 6 P, 368, 
33 Kan. 77. 

70 C.J. p 986 note 41. 

76. Ala.—Clay County Abstract Co. 
V. McKay, 147 So. 407, 226 Ala. 394. 

70 C.J. p 986 note 42. 

77. Ala.—^Pratt Consol. Coal Co. v. 
Morton, 68 So. 1016, 14 Ala.App. 
194. 

78. Va.—^Langrhome v. Common¬ 
wealth, 76 Va. 1012. 

79. N.Y.—Carey v. Brooklyn Heights 
R. Co., 108 N.Y.S. 1034, 124 App. 
Div. 524. 

70 C.J. p 986 note 45. 


80. Mont.—Frank v. Symons, 88 P. 
561, 35 Mont. 56. 

70 C.J. p 986 note 46. 

81. Ala.—Winston v. Cox, Brainerd 
& Co., 38 Ala. 268. 

82. Ala.—^Driggers v. State, 61 So. 
2d 865, 36 Ala.App. 637. 

Tex.—^Brooks v. State, 98 S.W.2d 447, 
130 Tex.Cr. 134. 

70 C.J. p 986 note 48. 

83. Ala.—^Luker v. State, 126 So. 
788, 23 Ala.App. 379. 

70 CJ. p 987 note 49. 

84. Ala.—^Hammock v. State, 61 So. 
471, 7 Ala.App. 112. 

70 C.J. p 987 note 60. 

85. Ala-—^Byrd v. State, 95 So. 665, 
209 Ala. 65. 

70 C.J. p 987 note 51. 
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86. Kan.—State v. Tawney, 106 P. 
218, 81 Kan. 162, 155 Am.S.R. 355. 

N.Y.—^People v. Glennon, 67 N.B. 125, 
176 N.Y. 46, 74 N.Y.S. 794, 37 
Misc. 1. 

87. Cal.—^People v. Achal, 14 P.2d 

778, 125 C.A. 652. 

88. Nev.—State v. Milosovich, 175 
P. 139. 42 Nev. 263. 

89. Ala.—Shores v. State, 146 So. 

637, 26 AlaJLpp. 356. 

90 . Ala.—^Keller v. State, 112 So. 

367, 22 Ala.App. 75. 

Tex.—Wade v. State, 171 S.W. 713, 
76 Tex.Cr. 631. 

91 . Ala.—Shores v. State, 146 So. 

537, 25 Ala.App. 355. 

70 C.J. p 987 note 67. 

92. Iowa.—State v. Walters, 160 N. 
W. 821, 178 Iowa 1108. 
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nesses and the refusal to permit such cross- 
examination may constitute error.^^ The exclusion 
of a question as to inducing a witness to testify is 
not, however, necessarily reversible error.®® 

q. Eefnsal or Failure to Make Statement or 

Disclose Infonnation 

A witness may be cross-examined as to his refusal 
to make a statement, or as to his failure to disclose In¬ 
formation, concerning the subject matter of the proceed¬ 
ing. 

A witness may be interrogated as to his refusal 
to make a statement,®® or as to his failure to dis¬ 
close information,®^ concerning the subject mat¬ 
ter of the proceeding. The right of the trial court, 
in the exercise of its discretion, to exclude a ques¬ 
tion as to the refusal of a witness for defendant in 
a civil case to give a statement to plaintiff has, hovr- 
ever, been recognized.®® 

r. Interference with Litigation or Prosecution 

As bearing on the Interest or bias of a witness for the 
accused In a criminal case, the state may show, by cross- 
examination of such witness, his attempt to drop the 
prosecution or prevent an Investigation. 

For the purpose of showing bias, interest, or 
prejudice of a witness for accused in a criminal 
case, the state may show, by the cross-examination 
of such witness, his attempt to drop the prosecution 
or prevent an investigation of the subject matter 
of the prosecution®® or to influence the prosecution 
in accused’s favor.l There is, however, authority 
for the view that a question designed to elicit the 
fact of the witness’ interference in the suit is prop¬ 
erly excluded vrhere such interference does not 
tend to show bias against the cross-examining 
party.® 
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8. Threats 1>7 Witness against Party or An¬ 
other 

A witness may be cross-examined as to whether he 
has made threats against the party against whom he tes¬ 
tifies or another. 

A witness may properly be asked whether he has 
made certain threats against the party against whom 
he testifies,® and it may be error to exclude ques¬ 
tions in this regard.^ So, under certain circum¬ 
stances, a witness for accused in a criminal case 
may be interrogated as to threats against the vic¬ 
tim of the crime.® Furthermore, it may be proper 
to permit,® and error to refuse to permit,'< the cross- 
examination of a witness for the prosecution in a 
criminal case as to threats against persons who 
sought to raise money for the defense of accused. 
In at least one jurisdiction, however, it seems that 
cross-examination to show previous threats by the 
witness against the party against whom he testifies 
is not permissible even though it tends to show 
bias or prejudice against such party, because of a 
rule of law against the admission of evidence of 
prior threats in the absence of proof of an overt 
act or hostile demonstration on the part of the per¬ 
son who makes the threat.® 

§ S61. -Form and Order of Questions 

Generally, questions on cross-examination of a wit¬ 
ness which are too general or indefinite to show interest 
or bias are objectionable. 

While the view has been expressed that the court 
may permit on the cross-examination of a witness 
for the prosecution a question designed to call the 
jury’s attention to the bias of the witness against 
accused, even though it assumes an immaterial fact,® 
in general a question that embraces matters not 


93. Cal.—People v. Kendall, 244 P.2d 
418, 111 C.A.2d 204, certiorari de¬ 
nied Kendall v. People of State of 
Cal.. 73 S.Ct. 176, 344 U.S. 880, 97 
LKd. 681. 

70 C.J. P 987 note 59. | 

94. N-D.—State v. Hakon, 129 N.W. | 
234, 21 N.D. 133. 

70 C.J. p 987 note 60. ! 

95. Cal.—People v. Bogan, 36 P.2d 
681, 1 C.2d 615. 95 A.L.R. 660. 

70 C.J. P 987 note 61. 

Proof of atatemeiLt irLsnffideut 
In murder prosecution, failure to 
allow cross-examination as to al¬ 
leged statement of third person ad¬ 
vising witness not to say that he had 
told witness to say anything and to 
say that accused killed deceased was 
not error, where there was no claim 
that witness assented to, or was in¬ 
fluenced by, such statement, since 


proof of statement would not im¬ 
peach witness. 

Cal.—^People v. Bogan, supra. 

96. Ala.—^Birmingham By., Light & 
Power Co. v. Norton, 61 So. 459, 7 
Ala.App. 671. 

70 C.J. p 987 note 62. 

97. Tex.—Liatham v. State, 172 S.W. 
797, 76 Tex.Cr. 676. 

70 C.J. p 988 note 63. 

9a D.C.—^Douglas v. Washington 
Terminal Co., 298 P. 199, 54 App. 
D.C. 326. 

99. Ill.—^People V. Sampson, 115 N. 

B.2d 627, 1 I11.2d 399. 

Okl.—^Turner v. State, 195 P.2d 767, 
87 Okl.Cr. 163. 

70 C.J. p 988 note 65. 

1. Mo.—State V. Smith, 157 S.W. 

319, 250 Mo. 350. 

70 C.J. p 988 note 66* 
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2. Iowa.—^Noble v. White, 72 N.W. 
566, 103 Iowa 352. 

70 C.J. p 988 note 67. 

3. N.D.—State v. Hakon, 129 N.W. 
234, 21 N.D. 133. 

70 C.J. p 988 note 68. 

4. Ill.—^People V. Schultz-Knighten, 
115 N.B. 140, 277 Ill. 238. 

70 C.J. p 988 note 69. 

5. Miss.—Hardy v. State, 108 So. 
727, 143 Miss. 352. 

70 C.J. p 988 note 70. 

6. Wyo.—State v. Radon, 19 P.2d 
177, 45 Wyo. 383. 

7. Wyo.—State v. Radon, supra. 

a La.—State v. Wilson, 123 So. 614, 
168 La. 693* 

9* Cal.—^People v. Webber, 147 P. 
1 102, 26 CA. 413. 



98 C.J.S. 


WITNESSES §§ 561-562 


admissible,!® or that assumes facts not in evidence,!! 
is objectionable, and the failure to exclude such 
a question may constitute error.!^ So, questions 
may be objectionable because they are too general 
or indefinite for the purpose of showing bias or 
interest,!3 or are argumentative!^ or contain two 
questions in one.!® 

Error may not successfully be asserted because 
of the refusal of the trial court to permit an answer 
to a question which is not so framed as to call 
for the matter which the cross-examining party 
claims the right to elicit,!® to show bias or preju¬ 
dice,!"^ the hostile attitude of the witness,!® or his 
interest!® may be objectionable, and according to 
some cases, a question which seeks merely to elicit 
a fact which might cause unfriendliness of the 
witness toward the cross-examining party is ob¬ 
jectionable where it does not include an inquiry as 
to the existence of unfriendliness because of such 
fact.2® So, the refusal of the trial court to re¬ 
quire a witness to answer a question which in form 
inquires indirectly as to the witness’ feelings to¬ 
ward the cross-examining party has been upheld.®! 

The propriety of basing the cross-examination on 
innuendoes and resort to foreign and irrelevant 
matters without any direct inquiry as to the wit¬ 
ness’ feelings, bias, or the like has been denied,®® 
and, in a criminal prosecution, where a witness for 
the prosecution had not shown a disposition to sup¬ 
press facts, a question as to whether the witness 
had not done all he could to secure a conviction 
of accused is improper.®® 


Order, It has been held that where it is sought 
to show bias or ill \rill of the witness against the 
cross-examining part^’®** or the victim of the crime-® 
the proper practice is first to inquire as to the wit¬ 
ness’ feelings, and the trial court may properly 
reject an inquiry as to matters from which ill will 
may be inferred in the absence of the inquiry as 
to the feelings of the witness.®® However, it is 
not necessary in every case.®"^ It has also been 
held that where counsel seeks to discredit a wit¬ 
ness by showing bias or interest, he should first 
inquire as to the state of the witness’ feelings to¬ 
wards other persons involved, instead of entering 
into specific inquiry as to the transactions between 
them.®® 

I 552. -Further Inquiry by Cross-Exam¬ 

ination Where Bias or Interest 
Shown 

Generally, the court may properly refuse further in¬ 
quiry by cross-examination where the matter of Interest 
or bias is otherwise developed. 

Even though the existence of bias or interest is 
admitted by the witness®® or is shown by other evi¬ 
dence or matters of record,®® according to some 
cases, a further inquiry by cross-examination to de¬ 
velop facts showing bias or interest may be per¬ 
missible, and to refuse to permit such further cross- 
examination may constitute error.®! it has been 
held or recognized, however, that the court may 
properly refuse further inquiry by cross-examina¬ 
tion where the matter of interest or bias is other¬ 
wise developed,®® as, for example, where interest 


10. N.T.—Cornwell Y. Cogrwin, 17 N. 
T.S. 299, 63 Hun 624. 

11. Ga.—Schamroth v. State, 66 S. 
E.2d 413, 84 Ga.App. 580. 

70 C.J. P 989 note 77. 

13. Ala.—HaU V. State, 130 So. 631, 
24 Ala.App. 76, certiorari denied 
130 So. 533, 222 Ala. 26. 

13. Ala.—Drummond v. State, 102 
So. 723, 20 Ala.App. 286, certiorari 
denied 102 So. 726, 212 Ala. 410. 

70 C.J. p 989 note 79. 

14. XJ.S.—^U. S. v. Mlgliorino, CA- 
Pa.. 238 P.2d 7. 

15. XJ.S.—XT. S. V. Mlgllorino, supra. 

16. Mont.—State v. Sedlacek, 239 P. 
1002, 74 Mont. 201. 

70 C.J. p 989 note 80. 

17. Mo.—Jones v. St. Louls-San 
Francisco Ry. Co., 253 S.W. 737. 

70 C.J. p 989 note 81. 

18. S.C.—State V. Tumage, 93 S.B. 
182. 107 S.C. 478. 

19. Md.—Adkins V. Hastings, 114 A. 
288. 138 Md. 454. 

70 C.J. p 989 note 83. 


20. Ala.—Sanford y. State, 39 So. 
370. 143 Ala. 78. 

70 C.J. p 990 note 84. 

21. Tex.—^Blunt v. State, 9 TexA-pp. 
234. 

70 C.J. p 990 note 85. 

22. Al€u—Pouncey v. State, 136 So. 
741. 24 AlaA.pp. 326, certiorari de¬ 
nied 186 So. 743, 223 Ala. 431. 

23. Mich.—People y. Rice. 99 N.W. 
860, 186 Mich. 619. 

24. Ala.—^Meador y. State, 72 So.2d 
418, 87 AlaAuPP. 573. 

70 C.J. p 990 note 88. 

25. Ala.—^Tuggle y. State, 98 So. 
816, 19 AlaA.pp. 641. 

70 C.J. p 990 note 89. 

26. Ala.—Smith Y. Clemmons, 112 
So. 442, 216 Ala. 52. 

70 C.J. p 990 note 91. 

27. Ala.—^Louisville & N. B. Co. v. 
Martin, 198 So. 141, 240 Ala. 124. 

28. Ga.—Carlyle y. State, 68 SJB.2d 
606, 85 GaApp. 223. 

29. Ala.—Louisville & N. B. Co. v. 
Martin, 198 So. 141, 240 Ala. 124. 

70 C.J. p 990 note 92. 
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30. Cal.—^People v. Bird, 56 P. 639, 
124 C. 32. 

70 C.J. p 990 note 93. 

31. NM.—State v. Burkett, 262 P. 
682, S3 K.M. 169. 

70 C.J. p 990 note 94. 

32. XJ.S.—U. S. Y. Migliorino, CAu 
Pa.. 238 P-2d 7—^Kanatser v. Chrys¬ 
ler Corp.. CA..Okl.. 199 P.2d 610, 
certiorari denied Chrysler Corp. v. 
Kanaster, 73 S.Ct 388, 344 U.S. 
921, 97 L.Ed. 710—Meeks v. U. S., 
C.A.Alaska, 179 P.2d 319—^Marx v. 
XT. S., C.CA-Cal., 96 F.2d 204. 

Cal.—Porte v. Schi^e, App., 302 P. 
2d 336—People v. Chand, 253 P.2d 
499, 116 CA.2d 242—People v. 

Terkanian, 81 P.2d 261, 27 CA..2d 
460. 

lU. —^People Y. Moretti, 129 N.E.2d 
709, 6 Ill,2d 494—^People v. SchafiC- 
uer. 46 N.E.2d 989, 882 111. 266. 
N.J.—^Lippman v. Ostruxn, 123 A.2d 
280. 22 K.J. 14. 

Or.—State v. Haines, 34 P.3d 921, 
147 Or. 609. 

Tex.—Redd v. State, 168 S.W.2d 261, 
145 Tex.Cr. 397. 
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or bias,^3 or the matter from which bias or interest 
may be deduced,is admitted by the witness, par¬ 
ticularly where the further inquiry is designed mere¬ 
ly to degrade the witness,and to permit further 
inquiry by cross-examination after the witness’ ad¬ 
mission of interest may constitute error.36 

In at least one jurisdiction, apparently because 
of a statutory provision, it has been held or recog¬ 
nized that, where the witness has not denied the 
existence of ill feeling toward the party against 
whom he testifies, it is not error to refuse to inquire 
as to the relations or transactions between them for 
the purpose of showing ill will on the part of the 
witness against such party,37 and where ill feeling 
is admitted, the right to cross-examination in re¬ 
spect of a difficulty between the witness and the 
cross-examining party has been denied similarly, 
where a witness for accused does not deny his ill 
feeling toward complainant, it may constitute error 
to permit the state’s counsel to inquire as to the 
particulars of the difficulty between such witness 

and complainant.36 

I 553 , -Conclusiveness of Denial of In¬ 

terest or Bias; Contradiction and 
Further Inquiry by Cross-Examina¬ 
tion 

A party who cross-examines an adverse witness as to 
interest, bias, or prejudice is not bound by his denial, but 
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may contradict him by other evidence, including the evi¬ 
dence of other witnesses. 

A party who, on cross-examination, interrogates 
an adverse witness as to interest, bias, prejudice, 
or ill feeling, or matters tending to show such in¬ 
terest or feeling, is not bound by his denial, but 
may contradict him by other evidence,^® including 
the evidence of other witnesses,^^ since the matter is 

material,43 and not merely collateral,^3 and a refus¬ 
al to permit such contradiction may constitute er- 
ror.^^ The right to contradict in this regard has 
been extended to matters affecting the bias or hos¬ 
tility of a witness for accused in a criminal case 
against the victim of the crime.^3 

Limitations on the right to contradict by other 
witnesses denials in answers on cross-examination 
to questions asked for the purpose of showing bias 
have, however, been recognized,^® and the view has 
been expressed that the right to meet the denial of 
hostility by testimony of other witnesses is limited to 
acts and declarations which are unequivocal and of 
themselves establish the hostility of the witness.'^'^ 
In respect of contradiction as to hostility or ill will 
the contradictory evidence must be competent^® or 
tend^3 to show hostility or ill will. 

Further inquiry by cross-examination. Accord¬ 
ing to some cases the fact that the witness denies 
bias or interest,®® or matters intending to show bias 
or interest,®! does not of itself prevent further in- 


Va.—LaJte Barcroft Estates, Inc. v. 

McCaw, 93 S.E.2d 124, 198 Va, 242. 
Wash.—Corptis Juris cited in State v. 
Hobbins, 213 P.2d 310, 316, 36 
Wash. 289. 

70 C.J. p 990 note 95. 

33. Ala.—West v. State, 65 So.2d 
203. 37 Ala.App. 125, certiorari de¬ 
nied 65 So.2d 207, 259 Ala. 5. 

Ga.—Kelly v. State, 10 S.B.2d 417, 63 
GaA.pp. 231. 

N.M.—In re Chavez’ WUl, 46 P.2d 666, 
39 N.M. 304. 

Tex.—McParlane v. State, 269 S.W.2d 
389, 160 Tex.Cr. 340. 

70 C.J. p 991 note 96. 

34. Tex.—Griffin v. State, 61 S.W,2d 
609, 124 Tex.Cr. 233. 

70 C.J. P 991 note 97. 

35. Cal.—People v. Lucich, 295 P. 
693, 111 C.A. 293. 

36. Ala.—West v. State. 66 So.2d 
203, 87 AlaApp. 126, certiorari de¬ 
nied 65 S.Ct. 207, 259 Ala. 6. 

70 C.J. p 991 note 99. 

37. Ga.—Purham v. Durham, 119 S. 
E. 702, 156 Ga. 454. 

70 C.J. p 992 note 1. 

38. Ga.—Sasser v. State, 59 S.E. 255, 
129 Ga. 541. 


33. Ga.—Patman v. State, 61 Ga. 
379. 

40. Ala.—Meador v. State, 72 So.2d 
418, 37 Ala.App. 673. 

D.C.—Ewing V. U. S., 136 P.2d 683, 77 
U.S.APP.D.C. 14, certiorari denied 
63 S.Ct. 829, 818 TJ.S. 776, 87 L.Ed. 
1145, rehearing denied 63 S.Ct. 991, 
318 U.S. 803. 87 D.Ed. 1167. 

Ga.—Schamroth v. State, 66 S.B.2d 
413, 84 Ga.App. 580. 

Mo.—State v. McLiachlan, 283 S.W.2d 
487—State v. Day. 95 S.W.2d 1183, 
339 Mo. 74. 

N.T.—People v. McCormick, 106 N.T. 
S.2d 671, 278 App.Dlv. 410, affirmed 
103 N.E.2d 629, 303 N.T. 403. 
N.C.—State v. Roberson, 3 S.E.2d 
277, 216 N.C. 784. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

70 C.J. p 992 note 6. 

41. Ala.—Woodall v. State, 191 So. 
407, 29 AlaApp. 76. 

Neb.—Johnson v. Griepenstroh, 83 N. 

W.2d 549, 150 Neb. 126. 

N.C.—State v. Hart, 80 S.B.2d 901, 
239 N.C. 709, 41 A.D.R.2d 1199— 
State V. Spaulding, 5 SJ2.2d 715, 
216 N.C. 638. 

70 C.J. p 992 note 6. 
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42. Ind.—Blum v. State, 148 N.B. 
193, 196 Ind. 675. 

Mo.—^Bond V. St. Louis-San Prancisco 
Ry. Co., 288 S.W. 777, 315 Mo. 987. 

43. N.C.—State v. Spaulding, 5 S.B. 
2d 716, 216 N.C. 638. 

70 C.J. p 993 note 8. 

44. Iowa.—State v. Johnson, 144 N. 
W. 303, 162 Iowa 697. 

Neb.—^Johnson v. Griepenstroh, 33 N. 

W.2d 549, 150 Neb. 126. 

46. Ky, —^Howard v. Commonwealth, 
27 S.W.2d 410, 234 Ky. 45. 

70 C.J. p 993 note 10. 

46. S.C.—State v. Freely, 89 S.B. 
643, 106 S.C. 243, 

70 C.J. p 993 note 11. 

47. N.T.—Smith V. Chile Explora¬ 
tion Co., 218 N.T.S. 428, 218 App. 
Div. 422. 

48. Mass.—Commonwealth v. Fitz¬ 
patrick, 6 N.E. 272, 140 Mass. 455. 

Tex.—Gay v. State, 2 Tex.App. 127. 

49. U.S.—Goodman v. U. S., C.CA^ 
Ind., 39 F.2d 624. 

50. Ala.—^Motley v. State, 93 So. 
608, 207 Ala. 640, 27 A.L.R. 276. 

Ga.—Sasser v. State, 59 S.B. 266, 129 
Ga. 641. 

51. Ill.—Kiser V. Walden, 65 NJB. 
116, 198 Ill. 274. 
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quiry as to specific matters tending to show bias 
or interest, and a refusal to permit such cross-exam¬ 
ination may constitute error.52 Thus, in a criminal 
case, on denial of bias or prejudice on the part of 
a witness for the prosecution, it is permissible to 
inquire of him as to particular facts tending to 
show animus or bias against accused, ^3 and a sim¬ 
ilar rule applies where a witness for accused as¬ 
serts that his feelings toward the victim of the 
crime are good.^^ Where, however, the witness 
makes a denial of matter tending to show bias, the 
propriety of limiting further inquiry in respect of 
such matter has been recognized,56 as has the pro¬ 
priety of limiting further inquiry as to interest 
where the witness testifies to facts showing a lack 
of interest.56 So, where the testimony of the wit¬ 
ness tends to show no hostility, the refusal to per¬ 
mit further cross-examination as to the cause of the 
alleged hostility on his part has been upheld.^? So, 
also, after a witness for the prosecution in a crim¬ 
inal case has been asked whether he is not anxious 
to have accused convicted, and has answered in the 
negative, it is within the province of the court to 
exclude further questions tending to intimidate the 

witness.53 

§ 564. Reexamination of Witness Sought to 
Be Impeached. 

Where a witness, on cross-examination, admits par¬ 
ticular acts or statements indicating interest, bias, or 
prejudice, he should be permitted, on redirect examina¬ 
tion, to explain such acts, statements, or other facts so 


as to show his real state of mind and its freedom from 
bias or Interest. 

Where a witness, on cross-examination, admits 
doing particular acts or making particular state¬ 
ments indicating interest, bias, or prejudice,^^ or 
where bias or interest is merely an inference from 
facts brought out in his cross-examination,®® he 
should be permitted, on redirect examination, to ex¬ 
plain such acts, statements, or other facts so as to 
show his real state of mind and its freedom from 
bias or interest; but if the witness admits unfriend¬ 
ly feelings or bias or prejudice, he cannot be inter¬ 
rogated on redirect examination as to the reasons 
for such feelings,®^ although he may be questioned 
in redirect as to their extent,and whether they 
have had any influence on his testimony.®® 

In states excluding evidence of uncommunicated 
motives and intentions which, if unexplained, would 
tend to prejudice a claim set up or attempted to be 
established,®^ it has been held, contrary to the gen¬ 
eral rule, that wherever on cross-examination bias 
or interest of a witness is established, the witness 
may explain the reason therefor on redirect,®® al¬ 
though further inquiry into the reason given may 
be refused in the discretion of the court.®® 

An inquiry on cross-examination of plaintiffs wit¬ 
ness as to whether witness has any interest in the 
case, to which he replies in the negative, is not 
improper and does not entitle plaintiff thereafter 
to offer evidence to confirm witness' negative an¬ 
swer.®*^ 


62. N.D.—State v. Malmbergr, 105 N. 

Wr. 614. 14 N.D. 623. 

70 C.J. p 993 note 17, 

53. Ark.—Wright v. State, 201 S.W. 
1107, 133 Ark. 16. 

70 C.J. p 993 note 18. 

54. Ala.—Tuggle v. State, 98 So. 
815, 19 Ala.App. 641. 

70 C.J. p 993 note 19. 

66. Ind.—^Drury v. State, 165 N.B. 

321, 200 Ind. 544. 

70 C.J. p 993 note 20. 

66. Mich.—^Merkel v. Consumers’ 
Power Co., 189 N.W. 997, 220 Mich. 
128. 

70 C.J. p 994 note 21. 

67. S.C.—Williamson v. Pike, 138 S. 
B. 831, 140 S.C. 376. 

70 C.J. p 994 note 22. 

6a La.—State v. Kane, 36 La.Ann. 
153. 

69. Or.—State v. Warren, 69 P. 679, 
41 Or. 348. 

70 C.J. p 994 note 26. 

Admissibility of evidence to rebut 
impeaching evidence see infra § 
671. 

PlaiAtlff testifying for witness 
Where defendant city, on cross-ex¬ 


amination of plaintiffs witness, had 
elicited fact that plaintiff had testi¬ 
fied for witness in witness’ action 
against same defendant, and plain¬ 
tiff, on redirect examination, asked 
witness whether witness had recov¬ 
ered verdict, refusal to enter mis¬ 
trial and continue case was not er¬ 
ror, where duestion on redirect ex¬ 
amination was not objected to and 
witness did not answer. 

Ala.—City of Birmingham v. Jack- 
son, 155 So. 527, 229 Ala. 133. 

60. Pa.—Commonwealth v. Kobin- 
son, 24 A.2d 694, 148 Pa.Super. 61. 
70 C.J. p 994 note 26. 

Redirect esEamination held improper 
Where taxicab passenger suing for 
injuries, called defendant taxicab 
driver and inquired of him with re¬ 
spect to movements of taxicab and 
truck, but refrained from Inquiring 
of him relative to any injury sus- 
I talned by taxicab passenger, and 
taxicab driver was cross-examined as 
to passenger’s condition after ac¬ 
cident, redirect examination of taxi¬ 
cab driver as to settlement for his 
injuries received from defendant 
truck owner was improper. 

S19 


N.Y .—Cavalier v. Bittner, 60 N.T.S. 
2d 355, 186 Mlsc. 848. 

61. Ala.—^Thompson v. State, 166 So. 
440, 27 Ala.App. 104. 

70 C.J. p 994 note 27. 

Hatnre of trouble 

In murder prosecution in which 
defense witness testified on cross- 
examination as to trouble with de¬ 
ceased, testimony on redirect as to 
nature of trouble was irrelevant. 

La.—State v. Domlngue, 118 So. 46. 
166 La. 859. 

62. Ala.—Campbell v. State, 23 Ala. 
44. 

70 C.J. p 994 note 28. 

63. Mo.—State v. Ansllnger, 71 S. 
W. 1041, 171 Mo. 600. 

70 C.J. p 994 note 29. 

64. Ala.—Johnson v. State, 16 So. 
99, 102 Ala. 1. 

65. Ala.—Postal Tel. Cable Co. v. 
Hulsey, 22 So. 864, 115 Ala, 193. 

Mich.—^People v. Hanifan, 66 N.W. 
1048, 98 Mich. 32. 

66. Wash.Terr.—Busby v. Carpen¬ 
ter, 3 P. 193, 2 WashuTerr. 19. 

Discretion of court see infra § 668. 

67. N.H.—Fine v. Parella, 25 A.2d 

, 121, 92 N.H. 8L 
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§§ 565-566 WITNESSES 

§ 565. Evidence to Show Interest or Bias j 

Independent evidence may be Introduced to show in¬ 
terest or bias of an adverse witness. 

A party seeking to show interest or bias of an 
adverse witness is not confined to cross-examina¬ 
tion but may introduce independent evidence for 
the purpose.®® A litigant has a right to show bias 
on the part of a witness by proof of a fact other¬ 
wise entirely foreign to the issues and harmful.®® 
All facts calculated to exert any influence^ on the 
witness are properly before the jury to aid them 
in weighing his testimony/® and may be proved 
in any legal mode.^i 

g 556 . -La 3 dng Foundation 

Generally, It Is necessary to lay a foundation to Im- 
peach a witness for bias or hostility where Impeachment 
is based on the witness' statements or declarations. 


While there is conflict of authority as to the 
necessity of laying a foundation to impeach a wit¬ 
ness for bias or hostility/® and it has been stated 
that it rests within the judicial discretion of a trial 
court whether or not to admit impeaching state¬ 
ments where no foundation has been laid/® it is 
generally held to be necessary where impeachment 
is based on the witness’ statements or declarations.*^^ 
In some cases the rule is stated or applied to in¬ 
clude an impeachment based on his conduct/® but 
in some jurisdictions a distinction is made between 
a witness’ utterances and conduct or circumstances 
and it is held not to be necessary to lay a founda¬ 
tion for impeachment for a witness bias or in¬ 
terest/® unless the impeachment is based on his 
utterances.*^^ Where the evidence of a witness is 
contained in an ex parte aflSdavit, the adverse party 
is entitled to present proof of the witness’ state¬ 
ment indicating bias without laying a foundation, 


68. Ala.— Woodall v. State, 191 So. 

407. 29 Ala.App. 75. 

D.C.—^Villaroman v. U. S., 184 F.2<1 
261, 87 U.S.APP.U.C. 240, 21 A.Li.B. 
2d 1074. 

Mo.—State v. Day, 95 S.W.2d 1183, 
839 110.74. 

70 C.J. P 995 note 33—22 C.J. P 10* 
note 8. 

Exfcrinjio testimony 

(1) It is proper to show bias of a 
witness by extrinsic testimony of 
other witnesses. 

Qreatreaks v. XJ. S., C.AJ^laska, 
211 F.2d 674. ^ 

(2) Extrinsic testimony to show 
the bias or interest of a witness in a 
cause covers a wide range, and the 
field from which probable bias or in¬ 
terest may be inferred is infinite. 
Xj.s.— ^Majestic v. Louisville & N. B. 

Co., C.C.A.Tenn., 147 F.2d 621. 

(8) Particular circumstances and 
expressions Indicating bias of wit¬ 
ness are provable by extrinsic testi¬ 
mony and therefore provable in con¬ 
tradiction. 

N.J.—State V. Sallmone, 89 A.2d 66, 
19 N.J.Super. 600. 

69. XJ.S.—Plough V. Baltimore & O. 
R. Co., aCJ^.N.T.. 164 F.2d 254, 
certiorari denied 68 S.Ct. 740, 333 
U.S. 861, 92 L.Ed. 1140, Baltimore & 

O. R. Co. V. Hanson, 68 S.Ct. 740, 
333 U.&. 861, 92 L.Bd. 1140, Balti¬ 
more & O. B. Co. V. Lynch, 68 S. 
Ct. 740, 333 U.S. 861, 92 L.Bd. 1140, 
and Baltimore & O. B. Co. v. Van 
Slyke. 68 S.Ct. 740, 338 U.S. 861, 
92 L.Ed. 1140. 

OdOtktml matter 

Testimony discrediting a witness 
in a criminal case as to bias and in¬ 
terest is never to be excluded on the 
ground that it is collateral 
H.M.—State v. White, 270 P.2d 727. 
58 H.M. 324. 


70. Ala.—Knight v. State, 129 So. 
478, 23 Ala.App. 682. 

70 C.J. p 996 note 84. 

71. Ala.—Knight v. State, supra. 

70 C.J. p 995 note 36. 

72. Colo.—Kidd V. People, 61 P.2d 
1020. 97 Colo. 480. 

Mo.—Barraclough v. Union Pac. R. 
Co., 62 S.W.2d 998, 331 Mo. 167. 

73. Conn,—^Fairbanks v. State, 124 
A.2d 893, 143 Conn. 653. 

74. Ga.—Sisk v. Landers, 21 S.E.2d 
449, 67 Ga.App. 638. 

Nr.J. —^Roth-Schlenger, Inc., v, 
Schlenger. 191 A. 762, 121 N.J.Ba. 
636. 

70 CJ. p 996 note 87. 

Necessity of laying foundation for 
proof of Inconsistent or contra¬ 
dictory statements see infra § 698 
Proper prooednre 

Counsel for accused improperly at¬ 
tempted to show hostility of wit¬ 
ness for state by first asking ac¬ 
cused Questions designed to show 
such hostility, and proper procedure 
would have been for accused to in¬ 
terrogate witness on cross-examina¬ 
tion with respect to hostility of wit¬ 
ness toward accused, with privilege 
being open to accused to resort to 
proof of circumstances which would 
have tended to show hostility if 
witness had disavowed hostility. 
Ala.—Willis V. State, 66 So.2d 758, 
87 Ala.App. 186, certiorari denied 
66 So.2d 766, 269 Ala. 500. 

In oivU oasesi one party cannot 
show bias of witness in favor of 
adversary, or impeach witness by in¬ 
dependent testimony, unless predi¬ 
cate has been laid by Questioning 
witness himself. 

Tex.—Whitfield v. Traders & General 
Ins. Co., Civ,App., 186 S.W.2d 626. 


Insufficient foundation held laid for 
ixnpeabhiug evidence 

Ala.—^Louisville & N. R. Co. v. Cour- 
son, 174 So. 474, 234 Ala. 273. 

Pendley v. State, 41 So.2d 205, 
34 Ala.App. 453. 

Colo.—^Dockerty v. People, 44 P.2d 
1013, 96 Colo. 338. 

Conn.—^Fairbanks v. State, 124 A.2d 
893, 143 Conn. 663. 

—Schamroth v. State, 66 S,E.2d 
413, 84 Ga.App. 680. 

Tex.—Whitfield v. Traders & Gen¬ 
eral Ins. Co., CivJipp., 136 S.W. 
2d 626. 

Holladay v. State, 96 S.W.2d 118, 
130 Tex.Cr. 688. 

Wash.—State v. Harmon, 162 P.2d 
314, 21 Wash.2d 581. 


Sufficient foundation h^Ld laid 
Mo,—State v. Day, 95 S.W.2d 1183, 
339 Mo. 74. 

75. Cal.—^In re Bedford's Estate, 110 

P. 302, 168 a 146. 

70 C.J. p 996 note 38. 

76. Neb.—Johnson v. Griepenstroh, 
33 N.W.2d 649, 160 Neb. 126. 

N.J.—Roth-Schlenger, Inc., v. 

Schlenger, 191 A. 762, 121 N.J.Eq. 
636. 

70 C.J. p 995 note 89. 

Compensation received by witness 
Witness may be impeached by 
showing that witness has received 
compensation from party for whom 
witness is testifying, and no founda¬ 
tion for the admission of such proof 
is necessary. 

Ohio.—O'Hara v. Cincinnati St By. 
Co., 36 NJB3.2d 823, 68 Ohio App. 7. 

77. Mo.—^Barraclough v. Union Pac. 
B. Co., 52 S.W.2a 998, 881 Mo. 167. 

N.T.—People v. Mellon, 101 N.T.S. 
814, 116 App.Div. 426, 19 N.TAnn. 
Cas. 826, 20 N.T.Cr. 427, affirmed 
81 N.B. 1171, 189 N.T. 820, 
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since there is no opportunity for cross-examination 
in such a caseJ® 

Elsewhere the rule is held to require broadly that 
a predicate must be laid before a witness can be 
impeached for bias,*^® and, cross-examination of 
one’s own witness being impossible, the rule pre¬ 
cludes impeachment by a party of his own wit¬ 
ness for bias,S® the rule, however, not applying to 
statements of parties antedating a given transac¬ 
tion showing motive, feeling, prejudice, and un¬ 
friendliness toward a party accused of an offense, 
and admissible as original testimony in such cases.*^ 
In a few states the practice without qualification 
permits the bias or interest of a witness to be shown 
without previous interrogation.8 2 It has been held 
that the rule requiring interrogation on cross-exam¬ 
ination before admitting prior contradictory state¬ 
ments, as discussed infra § 598, should not be ex¬ 
tended to statements offered to affect a witness’ 
credibility by showing bias.^3 Under a statute pro¬ 
viding that the state of the witness’ feelings toward 
the parties, and his relationship, may always be 
proved for the consideration of the jury, evidence 
tending to prove feelings and relationship is ad¬ 
missible without first laying foundation.^^ 

Whenever laying a foundation is necessary, it is 
suflScient to ask a question which clearly calls to 
the attention of the witness the particular act or 
statement which it is desired to show,85 naming the 
time and place where, and the persons to whom, the 
previous statement or declaration was made,86 and 
it is not necessary that a question asked the wit¬ 
ness for the purpose of laying a foundation for the 
impeachment and sufficiently direct for that pur¬ 
pose should itself be predicated on a direct ques¬ 
tion to the witness as to the state of his feelings 
but where the question is asked for another pur- 

78. N.J.— Roth-Sclilenger, Inc., v. 

Schlenger, 191 A. 762, 121 N.J.Eq. 

536. 

78. Ark.—Hawkins v. State, 267 S. 

W.2<1 1, 223 Ark. 619. 

Ga.—McCauley v. State, 71 S.E.2d 
664, 86 Ga-App. 609—Schamroth v. 

State, 66 S.E.2dl 413, 84 Ga.App. 

580. 

Tex.—Alamo Cas. Co. v. Trafton, 

Civ.App., 231 S.W.2d 474, error dis- 
naissed. 

70 C.J. p 996 note 41. 

80. R.I.—Brody v. Cooper, 124 A, 2, 

45 H.I. 453. 

81- Tex.—Cockrell v. State, 131 S.W. 

221, 60 T6X.Cr. 124. 

82. Me.—Inhabitants of New Port¬ 
land V. Inhabitants of Kingfield, 

55 Me. 172. 

?0 C.J. p 996 note 44. 

83. Colo.—^Angelopoulos v. Wise, 293 


pose,®* or there is nothing in the question which 
would indicate that it was being asked to show bi¬ 
as,*® a direct question of the witness as to the state 
of his feelings is necessary. 

While it is proper to ask in good faith questions 
based on fact or what is honestly believed to be 
fact for the purpose of laying a foundation for the 
impeachment of a witness on the ground of bias, 
it is improper to ask such question in bad faith 
when no impeaching evidence is to be offered.*® 
Where the question asked in cross-examination of 
accused in a criminal case is not in proper form 
to lay a foundation for impeaching him, it is not 
reversible error for the court to allow it where it 
gives its own interpretation of the meaning of the 
question and defendant expresses himself as not 
averse to a question of that character.®^ The bet¬ 
ter practice in criminal trials is to require the pred¬ 
icate to be first laid, and while of necessity the 
trial court possesses a large discretion in such mat¬ 
ters, on appeal the trial court will not be put in 
error for refusing to admit the evidence before the 
predicate is laid.®^ After the predicate has been 
laid the impeaching evidence is admissible.®* 

I 567. - Competency of Impeaching Wit¬ 

nesses 

In order that a witness may be competent to testify 
as to bias of another witness It must appear that he 
knows the feeling, attitude, and disposition of such wit¬ 
ness. 

The interest or bias of a witness may be proved 
by either himself or others;®^ but in order that 
a witness may be competent to testify as to preju¬ 
dice or bias of another witness it must appear that 
he knows the feeling, attitude, and disposition of 
such witness,®* or can give evidence of a direct 
and positive character to show it.®* 

rari denied 133 So. 302, 222 Ala. 
637. 

90. Cal.—^People v. Edgar, 167 P. 
891, 34 C.A. 459. 

91. Cal.—People v. Porter, 191 P. 
951, 48 CA. 287. 

92. Ala.—Russell v. State, 97 So. 
845, 19 Ala.App. 425. 

93. Mich.—Snyder v. Mathison, 163 
N.W. 104, 196 Mich. 378. 

Mo.—^Magill V. Boatmen’s Bank, 260 
S.W. 41. 

94. N.Y.—^Potter v. Browne, 90 N.B. 
812, 197 N.T. 288, reargument de¬ 
nied 91 N.B. 1119, 197 N.T. 614. 

70 C.J. p 996 note 54. 

95. Tex.—^Burnett v. State, 112 S.W- 
74, 63 Tex.Cr. 615. 

70 C.J. p 996 note 55. 

96. N.Y.—People v. Liustig, 99 N.B. 
183, 206 N.T. 162. 


P.2d 294, 133 Colo. 133—Kidd v. 
People, 61 P.2d 1020, 97 Colo. 480. 

84 . Ga.—^Lundy v. State, 88 S.E. 
209, 144 Ga. 838. 

85. Or,—State v. Ellsworth, 47 P. 
199, 30 Or. 146. 

70 C.J. p 996 note 45. 

86. Ala,—Sexton v. State, 69 So. 
341, 13 Ala.App. 84, certiorari de¬ 
nied 70 So. 1014. 

70 C.J. p 996 note 46. 

87. Tex.— Ferguson Seed Farms v. 
McMillan, Com.App., 18 S.W.2d 696, 
63 A.Ii.R. 1009. 

Smith V. State, 291 S.W. 644, 106 
Tex.Cr. 202. 

88. Ala-—Sullivan v. State, 142 So. 
110, 26 Ala.App. 140. 

89. Ala.—Southern Ry. Co. v. 33Ar- 
rison, 67 So. 597, 191 Ala. 486. 

Union Mut. Ins. Co. v. Peavy, 
133 So. 800, 24 Ala.App. 116, certio- 

521 



§ 568 WITNESSES 

I 568. -Admissibility of Evidence 

a. In general 

b. Interest in event 

c. Relations with, or feelings toward, 

party 

d. Relations with, or feelings toward, vic¬ 

tim of crime 

e. Feelings in respect of subject matter 

of testimony 

f. Accusation or indictment against wit¬ 

ness 

g. Interference with other witnesses 

h. Voluntary attendance 

i. Discretion of court 

a. In General 

Generally, where a witness denies a charge of hos- 
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tllfty to a party, any matters which legitimately tend to 
show his Interest, prejudice, or bias may properly be ad¬ 
mitted to affect his credibility. 

The rule of admissibility of evidence to show bias 
or interest of a witness encompasses all facts and 
circumstances which, when tested by human experi¬ 
ence, tend to show that a witness may shade his tes¬ 
timony for the purpose of helping to establish one 
side of a cause only.^*^ Thus, where a witness, 
when charged with hostility to a party, denies it 
absolutely or admits it with qualifications,^^ as a 
general rule any matters which legitimately tend to 
show his interest, prejudice, or bias,^® such as his 
acts or declarations,! and as much of the facts as 
may be necessary to inform the jury of the cause, 
nature, and extent of the witness* bias or interest,^ 
excluding such other facts as are immaterial or add 


97- U.S.—^Majestic v. liouisville & 
N. R. Co., C.C.A.Tenn., 147 F.2d 
021—Sprinkle v. Davis, C.C.A.Va., 
Ill P.2d 926, 128 A.L.R. 1101. 

9& N.T.—^Potter v. Browne, 90 N.B. 
812, 197 N.T. 288, rearffument de¬ 
nied 91 N.E. 1119, 197 N.T. 614. 

99. TJ.S.—U. S. v. Beekman, C.C.A. 
N.Y., 165 F.2d 680—Sprinkle v. 
Davis, C.C.A.Va., Ill P.2d 926, 128 
A.L.B. 1101—Huteson v. U. S., C.C. 
A.Ind., 67 P,2d 731, certiorari de¬ 
nied 54 S.Ct. 631, 292 TJ.S. 627, 78 
D.Ed. 1482. 

Ala.—Willingham v. State, 74 So.2d 
241, 261 Ala. 454—Clancy Lumber 
Co. V. Howell, 70 So.2d 239, 260 Ala. 
243—Curlee v. State, 195 So. 430, 
240 Ala. 16—City of Birmingham 
v, Jackson, 165 So. 627, 229 Ala. 
183. 

Bennett v. State, 18 So.2d 291, 31 
Ala.App. 436, followed in Scoggins 
v. State. 18 So.2d 293, 31 Ala.App. 
488—Smith v. State, 6 So.2d 648, 
30 Ala.App. 346—Adams v. State, 
2 So.2d 468, 30 Ala.App. 188—So¬ 
well V. State, 199 So. 900, 30 Ala. 
App. 18—Thompson v. State, 166 
So. 440, 27 Ala.App. 104. 

Ariz.—State v. Aldrich, 251 P.2d 653, 
75 Ariz. 53. 

Ark.—^Dizon v. State, 76 S,W.24 242, 
189 Ark. 812. 

Cal.—People v. Wayne, 264 P.2d 647, 
41 C.2d 814. 

Emery v. Pacific Tel. & Tel. Co., 
110 P.2d 1079, 43 C.A.2d 402. 
Colo.—Kidd V. People, 61 P.2d 1020, 
97 Colo. 480. 

D.C.—Ewing V. U. S., 135 F.2d 633, 77 

U. S.APP.D.C. 14, certiorari denied 
63 S.Ct. 829, 318 U.S. 776, 87 L.Bd. 
1146, rehearing denied 63 S.Ct. 991, 
318 U.S. 803, 87 L.Bd. 1167—Bimbo 

V. U. S., 82 P.2d 862, 66 App.D.C. 
246, certiorari denied 66 S.Ct. 670, 
297 U.S. 721, 80 L.Bd. 1006. 

Hawaii.—Territory v- Tadao, 35 Ha- 
waU 198. 


Ill.—Little V. Gogotz, 68 N.E.2d 336, 
824 I11.APP. 616. 

Ind.—Hicks v. State, 11 N.E.2d 171, 
213 Ind. 277, certiorari denied 
Hicks V. State of Indiana, 68 S.Ct. 
951, 304 U.S. 664, 82 L.Bd. 1631. 
Mo.—State v. Day, 95 S.W.2d 1183, 
339 Mo. 74—State v. Meinhardt, 82 
S.W.2d 890. 

Neb.—Johnson v. Griepenstroh, 33 N. 

W.2d 549, 160 Neb. 126. 

N.J.—State V. Spruill, 106 A.2d 278. 
16 N.J. 73. 

N.T.—Boyarsky v. G. A. Zimmer¬ 
man Corporation, 270 N.T.S. 134, 
240 App.Div. 361. 

N.C.—State v. Hart, 80 S.B.2d 901, 
239 N.C. 709, 41 A.L.R.2d 1199— 
State v. Sam, 63 N.C. 160. 

N.D.—State v. Gibson, 284 N.W. 209, 
69 N.D. 70. 

Tex.—Barton Plumbing Co. v. John¬ 
son, Civ.App., 285 S.W.2d 780, er¬ 
ror refused—^Rudd v. Gulf Cas. Co., 
CivA^pp., 267 S.W.2d 809—Traders 
& General Ins. Co. v. Diebel, Civ. 

' App„ 188 S.W.2d 411, refused with- 
I out merit. 

Galvan v. State, 86 S.W.2d 228, 
129 Tex.Cr. 349, rehearing denied 
86 S.W.2d 768, 129 Tex.Cr. 349. 

70 C.J. p 996 note 68—48 CJ. p 1146 
note 83. 

Evidence admissible to show bias or 
Interest 

(1) Evidence as to amounts paid 
witnesses in settlement of their 
claims arising from same accident. 
N.T.—Goldstein v. Albany Yellow 

Cab Co., 291 N.T.S. 328, 249 App. 
Div. 701. 

(2) Evidence concerning a quarrel 
three years before trial between ac¬ 
cused and police ofilcer, who testified 
that accused offered him a bribe. 

U.S.—GreatreaJcs v. U. S., C.AAlaska, 

211 P.2d 674. 

(3) Evidence that plaintiffs in 
death action entered into a mutual 
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contract whereby each agreed to 
give the other one half of whatever 
he or she recovered. 

Tex.—^Dixie Motor Coach. Corp. v. 
Shivers, Civ.App., 131 S.W.2d 677, 
error dismissed. Judgment correct. 

(4) Terms of witness* probation. 
U.S.—Meeks v. U. S., C.C.A.Alaska, 
163 P.2d 698. 

(6) Testimony of witness concern¬ 
ing his activity in securing for plain¬ 
tiff services of attorney. 

Okl.—^Muenzler v. Phillips, 276 P.2d 

221 . 

(6) Testimony that accused’s wit¬ 
ness had sought, several months pri¬ 
or to trial, to induce witness to drop 
charge she had theretofore made 
against accused and to absent her¬ 
self from court on trial of that 
charge. 

Va.—^Henson v. Commonwealth, 183 
S.E. 436, 166 Va. 821. 

(7) Testimony with respect to pay¬ 
ment of money to state’s witness for 
his refusal to testify. 

Ky.—Morgan v. Commonwealth, 79 
S.W.2d 1, 257 Ky. 691. 

(8) Other evidence see 70 C.J. p 
I 996 note 68 [a]. 

1. Tex.—Cryer v. State, 276 S.W. 
926, 101 Tex.Cr. 637. 

70 C.J. p 997 note 59. 

Acts of witness held to show bias or 
Interest 

Tex.—Spinks v. State, 209 S.W. 164, 
84 Tex.Cr. 636. 

70 C.J. p 997 note 69 [a]. 

Eetters of witness 
Letters written by witnesses are 
admissible to show the witnesses’ 
bias. 

N.J.—State V. Manno, 102 A.2d 660, 
29 N.J.Super. 411. 

N.D.—State V. Gibson, 284 N.W. 209, 
68 N.D. 70. 

70 C.J. p 997 note 69 [cj. 

2. N.D.—State v. Malmberg, 106 N. 
W. 614, 14 N.D. 623. 

70 C.J. p 997 note 60. 
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nothing to the jury’s understanding of the situa¬ 
tion,^ may properly be admitted to affect his 
credibility. 

Such evidence, however, must be direct and point¬ 
ed, not indirect and uncertain,^ and evidence which 
has no legitimate tendency to show interest or bias 
should be excluded,® the tendency of the evidence 
to show interest or bias being a question for the 
court to decide.® Also the evidence offered must be 
the best evidence of the facts.*^ Mere hearsay evi¬ 
dence,® unless it was itself the cause of the wit¬ 
ness’ feelings,® or opinion evidence as to the cause 
of unfriendliness,^® or evidence offered ostensibly 
to show interest or bias of a witness which would 
necessarily disclose to the jury a fact not proper 
to be considered by them,ii or evidence otherwise 
incompetent,is properly excluded especially where 
the bias could be shown in some other way open 


to no objection;^® but the admission of evidence 
which legitimately tends to show bias cannot be 
held error because it may also tend to antagonize 
one or more members of the juiy against the wit- 
ness.^^ 

If evidence having no tendency to show bias or 
interest is improperly admitted, other evidence in 
rebuttal, although otherwise inadmissible, may also 
be admitted as discussed infra § 571, and it is not 
reversible error to exclude evidence of bias or in¬ 
terest on the part of a witness who is not called 
to testify by the party with whom his interest is 
alleged to lie and who gave no evidence tending 
to support his case,i® or where the evidence offered 
related to a matter already made the subject of cross 
and redirect examination but it is error to ex¬ 
clude competent testimony,or to admit incompe- 


3. Ala.—^Fowler v. State, 54 So. 115, 
170 Ala. 65. 

70 C.J. p 997 note 61. 

4. N.Y.—Carey v. Brooklyn Heigrhts 

R. Co., 108 N.Y.S. 1034, 124 App. 
Div. 524. 

70 C.J. P 997 note 62. 

5. Ala.—Smith v. State, 5 So.2d 648. 
30 Ala.App. 346. 

Ark.—Dowell, Inc. v. Patton. 257 S. 

W.2d 364, 221 Ark. 947. 

Mo.—^Arnold v. Alton B. Co., 154 S, 
W.2d 58, 348 Mo. 516. 

N.T.—^People v. Luckman, 3 N.T.S-Sd 
864, 264 App.Div. 694. 

Or.—-Arthur ,v. Parish, 47 P.2d 682, 
150 Or. 582. 

Pa.—Commonwealth v. Nelson, 92 A. 
2d 431, 172 Pa.Super. 126, reversed 
on other grounds 104 A,2d 133, 377 
Pa. 68, affirmed 76 S.Ct 477, 350 U. 

S. 497, 100 Li.Bd. 640, rehearing de¬ 
nied 76 S.Ct. 785, 351 U.S. 934, 100 
L,Ed. 1462—^Blackmore v. Public 
Service Commission, 183 A. 116, 120 
Pa.Super. 437. 

S.C.—State V. Bagwell, 23 S.B.2d 244, 
201 S.C. 887. 

Tex.—Story v. Partridge, Civ.App., 
298 S.W.2d 662, error refused no 
reversible error—Bonilla v. Lujan, 
C1V.APP., 168 S.W.2d 691—Whit¬ 
field V. Traders & General Ins. Co., 
CivApp., 136 S.W.2d 626—Texas 
Employers' Ins. Ass'n v. White, 
CivApp., 97 S.W.2d 960, error re¬ 
fused. 

Mickle V. State, 191 S.W.2d 41, 
149 Tex.Cr, 63—Galvin v. State, 86 
S.W.2d 228, 129 Tex.Cr. 349, re¬ 
hearing denied 86 S.W.2d 768, 129 
Tex.Cr. 349. 

Vt—Hutchinson v. Knowles, 184 A. 
705, 108 Vt. 195, followed in 184 A. 
711, 108 Vt. 208. 

Wash.—State V. Harmon, 152 P.2d 


314, 21 Wash.2d 581—State v. 

Jenkins, 142 P.2d 263, 19 Wash.2d 
181. 

Wyo.—State v. Vines, 64 P.2d 826, 49 
Wyo. 212. 

70 C.J. p 997 note 63. 

Bvldanca held inadmissible 

(1) Arrest of defendant's wit¬ 
nesses. 

Ala.—^Peinhardt v. West, 115 So. 80, 
22 Ala.App. 231, opinion after re- 
mandment. 

(2) Lengthy details about occur¬ 
rence which allegedly caused state’s 
witness to he unfriendly to accused. 
Tex.—Holladay v. State, 95 S.W.2d 

118, 130 Tex,Cr. 688. 

(8) That accused had refused to 
join mob in pursuit of man charged 
with raping relative of state’s wit- 
ness. 

Tex,—Holladay v. State, 96 S.W.2d 

119, 130 Tex.Cr. 691. 

(4) That a witness for plaintiff in 
an automobile accident case settled 
an action brought against him by de¬ 
fendant for damages arising out of 
same accident. 

Minn.—^Esser v. Brophey, 3 N.W.2d 
8, 212 Minn. 194. 

(6) That others had offered wit-| 
ness a drink of liquor the day before 
he testified. 

Ky.—Kentucky Virginia Stages v. 
Tackett’s Adm’r, 171 S.W.2d 4, 294 
Ky. 189. 

(6) That state’s witness had 
changed his testimony in prosecu¬ 
tion of accused for another offense 
after witness was arrested. 

—^Brooks v. State, 189 S.B. 862, 
55 Oa.App. 227. 

(7) That witness had evaded the 
draft. 

U.S.—Phillips V. U. S., C.A.Cal., 218 
F.2d 885. 
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(8) Other evidence see 70 C.J. p 
997 note 63 [a]. 

Evidence that criminal charge, 
growing out of transaction on which 
civil case is predicated, is pending 
against witness therein, is not ad¬ 
missible to show his bias or interest 
in outcome of case. 

Tex.—Quesada v. Graham Ice Cream 
Co., C1V.APP.. 207 S.W.2d 120. 

6. D.C.—Crawford v. U. S., SO App. 
D.C. 1. 

Ill.—^People V. Provenaano, 137 N.B. 
414, 305 Ill. 493. 

7- Fla.—^Davis v. Ivey, 112 So. 264, 
93 Fla. 387, certiorari denied 48 S. 
Ct. 19, 275 U.S. 526, 72 L.Ed. 407. 
70 C.J. p 998 note 65. 

8L N.D.—Fuller v. Pried, 204 N.W. 

13, 52 N.D. 511. 

70 C.J. p 998 note 66. 

9. La.—State v. Leahy, 144 So. 138, 
175 La. 669. 

70 C.J. p 998 note 67. 

10. Ala.—Whigham v. State, 101 So. 
98, 20 Ala.App. 129. 

11. Mass.—Israel v. Baker, 48 N.B. 
621, 170 Mass. 12. 

70 C.J. p 999 note 69. 

12. N.C.—State v. Banks, 167 S.B. 
851, 204 N.C. 233. 

70 C.J. p 999 note 70. 

13. Mass.—Israel v. Baker, 48 N.B. 
621, 170 Mass. 12. 

14. D.C.—U. S. V. Schneider, 21 D.C. 
381. 

16. Wis.—Salchert v. Heinig, 115 N. 

W. 132, 136 Wis. 194. 

70 C.J. p 999 note 74. 

16. Ala.—^Maxwell v. State, 67 So. 
771. 12 Ala.App. 241. 

17. Tex.—Texas & P. Ry. Co. v. 
Mercer, Civ.App., 195 S.W. 263. 

70 aj. p 999 note 76* 
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tent evidence of bias or interest in a witness preju¬ 
dicial to the party calling him.^^ 

Statements after testifying. Statements of a wit¬ 
ness out of court, after testif 3 dng, that he had testi¬ 
fied falsely and had been hired to do so, may be 
proved in court to discredit his testimony.^^ 

b. Interest in Event 

Evidence tending to show that the witness is inter- 
ested In the result of the litigation is admissible. 

Evidence tending to show that the witness is in¬ 
terested in the result of the litigation is admissi¬ 
ble,20 as, for example, his statements^! or letters22 
indicating his interest therein, unless excluded as 
hearsay,23 or otherwise incompetent.^^ A witness^ 
former interest may be shown,*25 likewise that the 
witness is a creditor of the party for whom he tes¬ 
tifies, and is less likely to be paid if such party is 
unsuccessful,^® that a particular termination of the 
litigation will subject him to a liability,27 or entitle 
him to a reward,2® or loss,2® or gain;30 but the 
mere proclamation of a reward by the governor in 
performance of his statutory duty does not operate 
to discredit state witnesses whose credibility has 
not been directly attacked.®^ 


Also, it may be shown that a suit similar to the 
one on trial is pending between the witness and the 
party against whom he testified,22 or that the wit¬ 
ness had been enjoined together with defendant,^® 
or is under indictment for a similar offense,34 or that 
the prosecuting witness in a criminal action was 
also plaintiff in a civil action against defendant for 
injuries on account of defendant’s criminal act,*®^ 
or that an attorney who testifies has been retained 
in the case,®® or that he has been retained on a 
contingent fee;®7 but interest affecting the credi¬ 
bility of a witness cannot be predicated on fees 
and mileage allowed them by statute,®® or on a 
contingent liability against which the witness is 
shown to be insured,®® or on evidence which has 
no tendency to prove the interest,^® or on isolated 
facts,or statements, which, in the absence of 
other evidence, are irrelevant.^® 

c. Eolations with, or Feelings toward, Party 

It Is proper to show, as bearing on bias, the relations 
or feelings existing between a witness and a party* and 
It has been held proper to show acts or statements of a 
party, the natural effect of which would be to produce 
hostility in the witness. 

As bearing on bias, it is proper to show the rela¬ 
tions or feelings existing between a witness and 
a party,^® and for this purpose evidence may be 


18. Tex.— Cleveland v. Higgin¬ 
botham, Civ.App., 41 S.W. 404. 

70 QJ. P 999 note 77. 

19. Conn.—^McGinnis v. Grant, 42 
Conn. 77. 

20. U.S.—^Paskvan v. Mesich, C«A 
Alaska, 227 F.2d 646—Majestic v. 
Louisville & N. R. Co., C.C.A.Tenn., 
147 P.2d 621. 

Mo.—Tawitz v. Laughlin’s Estate, 
App., 68 S.W.2d 830. 

2g*eb,—^Interstate Airlines v. Arnold, 
256 N.W. 613, 127 Neb. 665. 

N.C.—State v. Hart, 80 S.B.2d 901, 
230 N.C, 709. 

K.i.~-Lancaster v. Marshall, 34 A. 2d 
718, 69 R.I. 422—^Ash v. Isaac¬ 
son, 195 A. 700, 59 R.I. 407. 

70 CJ. P 999 note 78. 

21. Ala.—Johnson v. State, 69 So. 
396, 18 AlsuApp. 140, certiorari de¬ 
nied 69 So. 1020, 193 Ala. 682. 

70 C.J. p 999 note 79. 

22. Mo.—Baker v. Spears, 210 S.W. 
2d 13, 367 Mo. 601. 

70 C.J. P 999 note 80. 

23. Iowa.—Erickson v. Bell, 6 N.W. 
19, 53 Iowa 627, 86 Am.R. 246. 

24. NT.—Misland v. Boynton, 79 N. 
T. 680. 

26. Tex.—^Trinity County Lumber 
Co. V. Denham, 30 S.W. 856, 88 Tex. 
203. 


26. Tex.—Rhea v. Cook, Civ.App., 
174 S.W. 892. 

70 C,J. p 999 note 84. 

27, Ala.—^Alabama Great Southern 
R. Co. V, Young, 61 So. 737, 166 
Ala. 637. 

70 C.J. p 999 note 86. 

2a NT.—In re Snelling^s Will, 32 
NE. 1006, 136 NY. 616. 

70 C.J. p 999 note 86. 

29. Mass.—^Allen v. Abramson, 139 
N.E. 648, 245 Mass. 321. 

70 C.J. p 999 note 87. 

30. Miss.—Archer v. Helm, 12 So. 
702, 70 Miss. 874. 

70 C.J. p 1000 note 88. 

31. La.—State v. Ford, 87 LaAjm. 
443. 

32. Tex.—Chicago, R. I. & Q. R. Co. 
V. Longbottom, Civ.App., 80 S.W. 
542. 

70 C.J. p 1000 note 90. 

3a Okl.—Strickland v. State, 284 P. 
651, 46 Okl,Cr. 190. 

34. Ill.—^People V, Hrdlicka, 176 N 
E. 308, 344 Ill. 211. 

Accusation or indictment against 
witness generally see infra sub¬ 
division f of this section. 

35. Ala.—George v. State, 169 So. 
325, 27 Ala.App. 196, certiorari de¬ 
nied 169 So. 828, 232 Ala. 671. 

70 C.J. p 1000 note 93. 

36. IT.S.—^Miller v. Oklahoma, Okl., 
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149 F. 330, 79 C.C.A. 268, 9 Ann. 
Cas. 389. 

70 C.J. p 1000 note 94. 

37. Tex.—^Pecos River R. Co. v. Har¬ 
rington. 99 S.W. 1060, 48 Tex.Clv. 
App. 346. 

70 C.J. p 1000 note 96. 

38. va.—^Mundy v. Commonwealth, 
171 S.B. 691, 161 Va. 1049. 

70 C.J. p 1000 note 96. 

39. NT.—Coutts V. Christopher. 
251 N.T.S. 291, 233 App.Dlv. 136. 

40. Ga.—White v. Knapp, 120 S.B. 
796, 31 Ga.App. 344. 

41. Ala.—Green v. State, 53 So. 286, 
168 Ala. 90. 

70 C.J. p 1000 note 99. 

42. Wyo.—State v. Wilson, 228 P. 
803, 32 Wyo. 37. 

70 C.J. p 1000 note 1. 

4a Ariz.—^Lillywhite v. Coleman, 52 
P.2d 1167, 46 Ariz. 623. 

P.C.—Ewing V. U. S., 136 F.2d 638, 77 
U.S.App.D.C. 14, certiorari denied 
63 S.Ct 829, 318 U.S. 776, 87 L.Bd. 
1145, rehearing denied 63 S.Ct 991, 
318 U.S. 803, 87 L.Ed. 1167. 

I^eb.—Sedlacek v. State, 25 NW.2d 
633. 147 Neb. 834, 169 A.L.R. 868. 
NJ.—State V. Spruill, 106 A.2d 278. 
16 NJ- 78. 

Wyo.—State v. Vines, 54 P.2d 826, 
49 Wyo. 212. 

70 C.J. p 1000 note 2. 
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introduced as to acts^^ or statements^® of the wit¬ 
ness throwing light on such relations or feelings, 
or letters written by him having the same tenden¬ 
cy,and the statements are none the less admissi¬ 
ble because made in the absence of the party who 
offers him as a witness,or because they contain 
disclosures which may tend to degrade or disgrace 
the witness but it is not competent to prove that 
the witness has used expressions indicating ill feel¬ 
ings toward a party without proving what the ex¬ 
pressions were.^® Statements of a witness out of 
court are not admissible as substantive evidence of 
a fact which is itself relied on to show the witness* 
interest or bias;®® and while the fact that the wit¬ 
ness is in the employ of a party to an action,®^ 
or has had business relations with him,®2 may be 
shown to prove bias against his adversary, the de¬ 
tails of the relationship are not admissible for that 
purpose.®® 

Acts of a witness which in themselves have no 
probative value to show his feelings toward a par¬ 
ty,®^ or which can only have that effect when sup¬ 
plemented by other evidence,®® are not admissible 
for that purpose in the absence of such other evi¬ 
dence tending to support the claim of bias or in¬ 
terest, or where the supporting evidence offered is 
of a general character and in no way connected 
with the case on trial.®® Evidence as to the state 
of feeling existing between a witness and a per¬ 
son who is neither a party to, nor a witness in, the 
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^proceedings is not admissible;®^ nor may a wit¬ 
ness be asked to compare his feelings toward the 
party with the feelings of a third person toward 
the same party.®® 

Acts or statements tending to produce hostility. 
It has been held proper to show acts or statements 
of a party, the natural effect of which would be to 
produce hostility in the witness;®® but where the 
connection between cause and effect is too remote or 
uncertain, the evidence is not admissible,®® and in 
some cases it is held that it is not sufficient to show 
only a reason why bias or prejudice might exist 
and from which it might be inferred, but acts or 
declarations of the witness must be proved to show 
that the acts of the party had that effect,®l and 
certainly it must be shown that the witness had 
knowledge of the party*s acts or declarations which 
are claimed to have made him a hostile witness.®® 
A diflBiculty or disagreement between the witness 
and the party against whom he testifies,®® and its 
seriousness or extent, may be shown ;®4 but the de¬ 
tails or merits of the difficulty or controversy pre¬ 
senting distinct and collateral issues are properly 
excluded.®® 

d. Eelations with, or Peelings toward, Victim 
of Crime 

In a criminal case evidence as to a witness' relations 
with, or feelings toward, the victim of the crime is ad¬ 
missible as bearing on credibility. 


fellow employees 

Where all of plalntilTs witnesses, 
who testified, In personal Injury ac¬ 
tion, as to happening of accident, 
were fellow employees, defendant’s 
evidence, tending to show that plain¬ 
tiffs employer wa43 self-insured and 
that it and Its employees were there¬ 
fore Interested in outcome of litiga¬ 
tion, should have been admitted, 

N.T.—Christensen v. Pittston Steve¬ 
doring Corp., 181 N.'T.S.2d 546, 283 
App.Piv. 1088- 

Xt is always proper to show that 
witness is biased against party to 
suit against whom he testifies, and to 
show this, evidence that there has 
been controversy between them is 
admissible, and even details of con¬ 
troversy may sometimes be shown. 
Mo.—Warren v. Pulitzer Pub. Co., 
78 S.W.2d 404, 836 Mo. 184. 

44. Mich,—People v. Bow, 98 N.W. 
13, 136 Mich. 505. 

70 C.J. p 1001 note 8. 

45. D.C.—Bwing v. U. S., 185 P.2d 
633, 77 U.S.App.D.a 14, certiorari 
denied 63 S.Ct 829, 818 U.S. 776, 
87 Li.Bd. 1146, rehearing denied 63 
S.Ct. 991, 318 XT.S. 808, 87 L..Bd. 
1167. 

70 C.J. p 1001 note 4. 


46. N.J.—^Lembeck v. Stiefel, 69 A. 
460, 71 N.J.Law 320. 

70 C.J. p 1002 note 6. 

47. Jja.—^Barkley v. Bills, 8 Mart.N. 
S. 496. 

Tesu—Wilson v. State, 281 S.W. 669, 
103 Tex.Cr. 387. 

4& Tex.—^Baughman v. State, 90 S. 

W, 166, 49 Tex.Cr. 83. 

70 CJ. P 1002 note 7. 

49. Ala.—Hatchett v. Gibson, 18 Ala. 
587. 

50. Wis.—^Barton v. Bruley, 96 N.W. 
815, 119 Wis. 326. 

70 C.J. p 1002 note 9. 

51. Tex,—^Hightower v. State, 61 S. 
W.2d 818, 124 Tex.Cr. 241. 

52. Ala.—^Birmingham By., Light & 
Power Co, v. Glenn, 60 So. Ill, 119 
Ala. 263. 

53- Tex.—^Hightower v. State, 61 S. 

W.2d 818, 124 Tex.Cr. 241. 

70 C.J. p 1002 note 12. 

54. Wash.—State v. Gilluly, 96 P. 
512, 50 Wash. 1. 

70 C.J. p 1002 note 13. 

55. Ala-—Cooper v- City of Gadsden, 
65 So. 716, 10 Ala^App. 609. 

70 C.J. p 1002 note 14. 

56. Tex.—^Hughey v. State, 265 S.W. 


1047, 98 Tex.Cr. 418—Stephens v. 
State, 265 S.W. 148, 98 Tex.Cr. 148. 

57. Ala.—Ham v. Stata 47 So. 126, 
156 Ala. 645. 

70 C.J. p 1002 note 16. 

58. Ala.—Collins v. Stata 106 So. 
841, 21 Ala.App. 162, certiorari de¬ 
nied 106 So. 344, 214 Ala. 61. 

59. Minn.—^Esser v. Brophey, 3 N.W. 
2d 3, 212 Minn. 194. 

Neb.—Johnson v. Griepenstroh, 33 N. 

W.2d 649, 150 Neb. 126. 

70 C.J. P 1002 note 18. 

60. Mo.—State v. Punshon, 84 S.W. 
25, 133 Mo. 44. 

70 C.J. P 1003 note 19. 

61. Minn.—Wischstadt v. Wisch- 
stadt, 60 N.W. 225, 47 Minn. 868. 

70 C.J. p 1008 note 20. 

69. Tex.—Houston, eta, B. Co. v. 

Patterson, ClvA.pp., 67 S.W. 675. 

70 C.J. p 1003 note 21. 

63. Wyo.—State v. Quirk, 268 P. 
189, 88 Wyo. 462. 

70 C.J. P 1008 note 22. 

64. N.H.—Titus V. Ash, 24 N.H, 819. 
Tex.—Sherley v. Stata 168 S.W. 708, 

72 Tex.Cr. 666. 

65. Mass.—Commonwealth v. Hobba 
5 N.E. 158, 140 Mass. 448. 

70 C.J. p 1003 note 24. 
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In a criminal case evidence as to a witness re-, 
lations with, or feelings toward, the victim of the 
crime is admissible as bearing on credibility,as, 
for example, that, in a prosecution for niurder, a 
witness for accused had made threats against,®*^ or 
had had altercations with,®® deceased, or after his 
death had made statements indicating hostility to¬ 
ward deceased®® or his family but the relations 
of a state’s witness with deceased cannot be shown 
by the extrajudicial statements of a third person.’^i 

6. Feelings in Respect of Subject Matter of 
Testimony 

Acte OP statements of the witness showing his feel¬ 
ing In the matter about which he testifies may be proved 
to affect his credibility. 

Acts^* or statements’* of the witness or other 
circumstances,’* showing his feeling in the matter 
about which he testifies, may be proved to affect 
his credibility; but testimony that is irrelevant is 
not admissible,’* and, where the witness denies mak¬ 
ing the statement as offered in evidence and there 
is no evidence disputing the witness on that point, 
the statement is properly excluded by the court.’® 

f. Accusation or Indictment against Witness 

It may be ahown as Indicating Interest or bias that 
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a witness has himself been officially accused of the crime 
for which the accused is on trial. 

As indicating interest or bias, it is proper to show 
that a witness for the prosecution” or the de¬ 
fense’® in a criminal case has himself been officially 
accused of, or indicted for, the crime for which 
accused is on trial, particularly where the witness 
testifies for the prosecution under a promise of or 
in the expectation of leniency or immunity;’® but 
it has been held that the fact that the witness had 
been charged with crime is not admissible to show 
the cause of the witness’ ill feeling toward plain- 

tifr.8» 

g. Interference with Other Witnesses 

As indicating interest or bias, it may be shown that 
the witness attempted to suborn or tamper with other 
witnesses in the case. 

It may be shown as indicating interest or bias 
that the witness attempted to suborn or tamper with 
other witnesses in the case, or to procure perjured 
testimony,®* or that he attempted to or did prevent 
a material witness from appearing or testifying,®* 
provided it is also shown that such improper con¬ 
duct occurred in the case on trial,*® and letters be- 


66. W.Va.—Corpus Juris cited to 
State V. Lawson, 36 S.E.2d 26, 28, 
128 W.Va. 136. 

70 C.J. P 1003 note 26. 

67. Ala.—^Hanners v- State, 41 So. 
973, 147 Ala. 27. 

68. Ky.— ^Jennings v. Common¬ 
wealth, 280 S.W. 1086, 213 Ky. 
190— Strange v. Commonwealth, 64 
S.W. 980, 23 Ky.L. 1234- 

69. Tex.—^Richardson v. State, 239 
S.W. 218, 91 Tex.Cr. 318, 20 A.L.R. 
1249—^Roberts v. State, 168 S.W. 
100, 74 Tex.Cr. 150. 

70. Cal.—^People v. Haydon, 123 P. 
1102, 1114, 18 C.A. 643. 

71. Ala.—Gray v. State, 76 So. 331, 
200 Ala. 19. 

72. Okl.—Turner v. State, 195 P.2d 
767, 87 Okl.Cr. 153. 

70 C.J. P 1003 note 31. 

Attempt to stop proseeutloiL 

(1) Cross-examination of defense 
witness as to whether he had offered 
mother of prosecutrix money to pre¬ 
vent accused from being prosecuted 
for attempted rape was proper for 
purpose of showing witness' interest 
in case as affecting his credibility, 
and where witness denied making 
such offer, evidence of such occur¬ 
rence was admissible in rebuttal un¬ 
der proper instructions to Jury as to 
limited purpose for which it was ad¬ 
mitted. 

Okl—Turner v. State, supra. 


(2) In prosecution for assault on 
boy and for violating Juvenile Court 
Law, evidence of conversation be¬ 
tween wife of accused and father of 
boy in which accused’s wife asked 
boy's father to drop charges and in¬ 
timated that accused’s family would 
take care of accused by putting him 
Into asylum, or in some other man¬ 
ner, was admissible as affecting in¬ 
terest or bias of witness. 

Cal.—^People v. Borland, 40 P.2d 474, 
2 a2d 235. 

I (3) Other attempts see 70 C.J. p 
1003 note 31 Ce]. 

73. Cal.—People v. Gregory, 62 P. 
41, 120 C. 16. 

70 C,J. p 1003 note 32. 

74. W.Va.—Corpus Juris cited to 
State V. Lawson, 36 S.B.2d 26, 28, 
128 W.Va. 136. 

70 C.J. p 1003 note 33. 

75. Ala.—Clifton v. Gay, 109 So. 
168, 21 Ala.App. 412, certiorari de¬ 
nied 109 So. 170, 216 Ala. 22. 

76- Wis.—Vogel V. State, 119 N.W. 

190, 138 Wis. 316. 

70 C.J. p 1004 note 35, 

77. Ark.—Campbell v. State, 273 S. 

W. 1035, 169 Ark. 286. 

70 C.J. p 1004 note 36. 

78- Ga«—McCray v. State, 68 S.B. 

62. 134 Ga. 416, 20 Ann.Cas. 101 
70 C.J. P 1004 note 37. 
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79. U.S.—Parkas v. U. S., C.CA- 
Ohio, 2 P.2d 644. 

70 C.J. p 1004 note 88. 

Tact that no information had been 
yet filed against a state's witness, 
who was an accomplice of defe n dant, 
did not alone show that the state 
had made an offer of or promise of 
leniency, and therefore trial court 
did not err in excluding record of 
circuit court disclosing the filing of 
transcript of preliminary hearing in 
case of the state against witness 
in Question. 

Mo.—State v. Bradley. 234 S.W.2d 
556, 361 Mo. 267. 

80. Mo.—Capps V. Winchester, App., 
286 S.W. 729. 

81. Wash.—State v. Sandros, 68 P. 
2d 362, 186 Wash. 438. 

70 C.J. p 1004 note 40. 

Defendant’s attorney 

Admitting testimony that one of 
plaintiffs offered to pay defendant’s 
attorney If attorney would *'put him 
next to any move that defendant 
would make in the case" was not 
error, where plaintiffs’ case rested 
entirely on such plaintiff’s testimony. 
Tex.—^Benbrook v. Trotter, Clv.App., 
86 S.W.2d 880, error dismissed. 

82. N.M.—State v. White, 270 P.2d 
727, 58 N.M. 824. 

70 C.J. p 1004 note 41. 

. 83. Ga.—^Puller v. Fuller. 83 SJBL 
865, 108 Ga. 256. 

70 aj. p 1004 note 42. 
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tween witnesses relating to the subject matter of 
the case are admissible to show their interest ;^^ 
but, where the witness charged with intimidating 
witnesses appears in the case as next friend of 
the infant plaintiff, such evidence affects only the 
credibility of the witness, and not the rights of 
plaintiff.^® Where the impeached witness denies 
the attempt to interfere with other witnesses, he 
may be contradicted by such witnesses but he 
should be allowed to rebut such evidence by his ex¬ 
planation of his conduct, as discussed infra § 57L 

h. Voluntary Attendance 

Evidence of the voluntary attendance of a witness 
without subpoena at a trial is admissible as affecting his 
credibility* 

It is admissible, as affecting the credibility of a 
witness, to show that he came from a distance 
without subpoena to attend the investigation by the 
grand jury,*’ and that he attended the trial without 
a subpoena.** The mere fact, however, that de¬ 
fendant defrayed the expenses of witnesses who 
voluntarily came to testify, without other evidence 
to impeach the witnesses, would not disqualify them 
or render it necessary that their testimony be looked 
on with suspicion.** 

i. Discretion of Court 

A broad discretion rests in the trial court In deter¬ 
mining the extent to which an examination of the cred¬ 
ibility of a witness may be carried by showing bias or 
interest. 

The trial court has a broad discretion in deter¬ 
mining the extent to which an examination of the 
credibility of a witness may be carried by showing 
bias, interest, or prejudice.*® Limiting the exam¬ 
ination as to credibility of witnesses by disclosing 
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interest, bias, or inducement is not error, in the 
absence of a showing of an abuse of discretion. 
Where the effect of evidence offered to show bias 
is to divert the attention of the jury by a collater^ 
and subordinate issue, even though the party of¬ 
fering it did not so intend, its admission must be 
left largely to the discretion of the trial court, 
and its exclusion of cumulative evidence of the wit¬ 
ness’ hostility,** or its refusal to extend the in¬ 
quiry beyond the desirable point,9^ or its exclusion** 
or admission** of evidence objected to on the ground 
of remoteness to the issue of credibility, is not er¬ 
ror. 

I 559. -Examination of Impeaching Wit¬ 

nesses 

statements tending to show the bias or Interest of 
an Impeaching witness are admissible. 

Statements of the impeaching witness which tend 
to show his bias or interest are admissible.*’ Pro^ 
er cross-examination of an impeaching witness is 
permissible,** and how far and how long his ex¬ 
amination shall be continued lies within the discre¬ 
tion of the trial judge.** The exclusion of a ques¬ 
tion relating to a conversation which had already 
been made the subject of a lengthy cross-examina¬ 
tion of the impeached witness is not error and, 
where the cross-examination of the witness shows 
his prejudice, there is no abuse of discretion by the 
trial court in limiting the cross-examination of the 
impeaching witnesses.* Where a witness^ denies 
declarations made by him out of court showing per¬ 
sonal bias or feelings adverse to the party against 
whom he has testified, an inquiry put to a contra¬ 
dicting witness need not embody the exact state¬ 
ment, the making of which has been denied, but 


S4. Ala.—Goforth v. State, 63 So. 8, 
183 Ala. 66. 

as. Puerto KIco.—Torres v. Hubert, 
6 Puerto Rico Fed. 701. 

86. Tex.— Clark v. State, Cr., 48 S. 
W. 622. 

87. Or.—State v. Morris, 175 P. 668, 
90 Or. 60. 


tween witness and party, trial 
may, in its discretion, exclude de-| 
tails of quarrel while limiting proof 
to existence of ill will and unfriendly 
feelings of the witness, thus avoid¬ 
ing trial of a collateral issue as to 
who was in the right when the 
quarrel occurred. 

I u.s.—Greatreaks v. XT. S., C.A.Alaska, 
211 F,2d 674. 


88. Fla.—Sylvester v. State, 35 So 
142, 46 Fla. 166. 

70 C.J. P 1004 note 48. 

as. I4U— Franklin v. New Orl^s 
Public Service, App., 187 So. 126. 

90. Ind.—Peats v. State, 12 N.B.2d 
270, 213 Ind. 560. 

MIo.—Warren v. Pulitzer Pub. Co., 78 
S.W.2d 404, 336 Mo. 184 —Barra- 
ciough V. Union Pac. R. Co., 52 S. 
W.2d 998, 331 Mo. 167. 

Where proof of bias or hostilii^ 
of witness is offered through evi¬ 
dence of existence of a quarrel be- 


91. Ind.—Peats v. State, 12 N.B.2d 
270, 213 Ind. 560- 

DiscretioxL held aot abused 
Wash.—State v. Harmon, 162 P.2d 
814, 21 Wasli.2d 581. 

92. Pa.—Commonwealth v. Ezell, 61 
A. 930, 212 Pa. 293. 

93. N.Y,—^People v. Deblen, 199 N.T. 
S. 216, affirmed 206 N.T.S. 942, 209 
App.Div. 861. 

94. Minn.—State v. Hurst, 193 N.W. 
680, 153 Minn. 525. 

70 C.J. p 1006 note 53. 
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95. Mass.—Carroll v. Boston Elevat¬ 
ed By. Co., 86 N-B. 793, 200 Mass. 
627. 

R.I.—State V. Chin Ting, 186 A. 8. 

96. Mass.—Bradford v. Boston & M. 
B. B., 113 N.E. 1042, 226 Mass. 129. 

97. Cal.—People v. Converse, 153 P. 
734, 28 C.A. 687. 

Colo.— Dockerty v. People, 44 P.2a 
1013, 96 Colo. 338. 

98. Pa.—Commonwealth v. Mor¬ 

rison, 118 A.2d 263, 180 Pa.Super. 
133, certiorari denied Morrison v. 
Commonwealth of Pa., 77 S.Ct. 31, 
352 U.S. 823, 1 L.Ed. 47. 

99. Me.—Smith v. Booth Bros. & 
Hurricane Isle Granite Co., 92 A. 
103, 112 Me. 297. 

1 . Me.—Smith v. Booth Bros. & 
Hurricane Isle Granite Co., supra. 

I 2. Wash.—State v. Stelk. 296 P. 646, 
1 161 Wash. 194. 
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may be in any form proper to elicit the facts,^ al¬ 
though it must be in form to identify sufficiently 
the statement which the witness has denied mak¬ 
ing.^ 

Facts which, if known to the witness whose cred¬ 
ibility is attacked, would tend to show his bias or 
interest cannot be brought out in the examination 
of the impeaching witness in the absence of such 
knowledge but, where evidence from which such 
knowledge may be inferred is in the case, it is error 
to exclude evidence of the impeaching fact,® al¬ 
though such error is harmless if the witness’ rea¬ 
son for testifying, relied on for impeachment, is 
before the jury in another form.*^ 

§ 570. - Sufficiency of Evidence 

Evidence which is uncertain or remote will not Justi¬ 
fy an inference against the credibility of the witness. 

Evidence to show hostility on the part of a wit¬ 
ness should be direct and positive, as discussed su¬ 
pra § 568 a, and evidence that is uncertain or re¬ 
mote will not justify an inference against the credi¬ 
bility of the witness.® Even though the evidence 
may have a tendency to show interest or bias, it 
does not necessarily establish its existence in a par¬ 
ticular case,® or deprive the impeached witness’ evi- 
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dence of probative force,especially where it is 
consistent, rational, and probable in other cases 
a discrediting interest or bias has been held to be 
sufficiently established by the evidence.^^ Contra¬ 
dictory evidence of a witness’ interest is for the 
jury, as discussed infra § 572; but, where interest 
of a state’s witness is so far established as to cast 
doubt on the truth of his testimony, a conviction 
based on a finding of the jury that the testimony 
of the witness was shown beyond reasonable doubt 
to be true will be reversed.^® 

§ 571. Rebuttal of Impeaching Evidence 

a. In general 

b. Rules governing admission and exclu¬ 

sion 

a. In General 

A party whose witness Is attacked on the ground of 
Interest or bias may introduce evidence to Justify such 
Interest or bias or disprove Its existence. 

Where a witness has been attacked on the ground 
of his interest or bias, the party introducing him 
is entitled to introduce evidence tending to show 
! the naturei^ and extent^® of such interest or bias, 
or to explain, counteract, or justify it,l® or to dis¬ 
prove its existence,i7 and any fact which tends to 


3. Mass.—^Day v. Stickney, 14 Allen 
255. 

4. U.S.—Priori v. U. S., C.C.A.Tenn.. 

6 F,2d 576. 

5. Wash.—State v, Jellovich, 287 P. 
3, 156 Wash. 388. 

70 C.J. P 1005 note 63. 

e. Ill.—^People V. Lawson, 163 N.B. 

149, 831 Ill. 380. 

70 C.J. P 1005 note 64. 

7. IlL—^People v. Lawson, supra. 

3 . La.—^Inge v. Bills, App., 144 So. 
625. 

70 C.J. P 1006 note 67. 

9. tJ.S.—Amall Mills v. Smallwood, 
C.C.A.Ga., 68 F.2d 67. 

Qp,—Tiggelbeck v. Russell, 213 P.2d 
156. 187 Or. 564. 

70 C.J. P 1005 note 68. 

IfTo presTimptioxL 

In suit by tenant against landlord 
ior damages allegedly incurred by 
reason of tenant’s Inability to start 
business in leased premises for four 
weeks after gaining possession be¬ 
cause of alleged damage to plumbing, 
arising out of removal of certain 
plumbing fixtures from premises, 
fact that plumbers removed fixtures 
for landlord raised no presumption 
that plumbers’ testimony relating to 
removal of fixtures was untrue. 

Lff ,—Bverett v. Marcel Beauty 
Shoppe, App., 64 .So.2d 454. 


Employment by party 
Fact that witness is employed by 
party for whom he testifies is not 
sufficient to discredit his testimony. 
U.S.—Amall Mills v. Smallwood, C. 

C,A.Ga., 68 F.2d 67. 

Ala.—^Kurn v. Counts, 22 So.2d 725, 
247 Ala. 129. 

La.—^Folse v, Flynn, App., 200 So. 
160. 

70 C.J. p 1005 note 68 [d]. 

10. TJ.S,—^Amall Mills v. Smallwood, 
C.C.A.Ga., 68 F.2d 67. 

70 C.J. p 1005 note 69. 

Witness related to, or acgualnted 
with, party 

(1) Fact that witness was related 
to party to action did not permit trier 
of facts to disregard his testimony. 
La.—Federal Land Bank of New Or¬ 
leans V. Stanfield, App., 14 So.2d 
654. 

Minn.—Downing v. Maag, 10 N.W. 

2d 778, 215 Minn. 506. 

Pa.—^In re Moyer’s Estate, 19 A.2d 
467, 341 Pa. 402. 

(2) Likewise, fact that witness 
was acquainted with party to action 
did not permit trier of facts to dis¬ 
regard his testimony. 

Minn.—^Downing v. Maag, 10 N.W.2d 
778, 216 Minn. 606. 

11. TJ.S.—^Idawa Gold Mining Co. v. 

Cahill. C.C.A.TJtah, 62 F.2d 70. 
Puerto Rico.—^Hemdndez v. Amer¬ 
ican R. Co., 18 Puerto Rico 295. 
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12. Cal.—^People v. Worthington, 55 
P. 396, 122 C. 583. 

70 C.J. p 1006 note 71. 

13. Okl.—Todd V. State, 246 P. 492, 
34 Okl.Cr. 266. 

14. D.C.—Bracey v. U. S., 142 F.2d 
85, 79 U.S.APP.D.C. 23, certiorari 
denied 64 S.Ct. 1274, 322 U.S. 762, 
88 L.Ed. 1589. 

70 C.J. p 1006 note 76. 

Reexamination of witness as to his 
feelings see supra § 564. 

Proof of statements consistent with 
testimony of witness impeached on 
ground of inconsistent or contra¬ 
dictory statements see infra § 624. 

15. N.Y.—People v. Wenzel, 82 N.B. 
130, 189 N.T. 275. 

70 CJ. p 1006 note 76. 

16. CaL—People v. Kynette, 104 P. 
2d 794, 15 C.2d 731, certiorari de¬ 
nied Kynette v. People of State of 
California, 61 S.Ct. 806, 812 U.S. 
703, 85 L.Bd. 1136. 

People V, Sandow, 24 P.2d 621, 
133 C.A. 559. 

Ga.—Haynes v. Phillips, 21 S.E.2d 
261, 67 Ga.App. 674. 

Tex.—Corpus Juris cited in Bads v. 
Leverton, Civ.App., 162 S.W.2d 868, 
870. 

17. Ala.—^Kelly v. Hanwick, 168 So. 
269, 228 Ala. 836. 

Oai.—Ginn v. Podesta, 64 P.2d 1090, 
8 C.2d 233. 

People V. Perez, 276 P.2d 72. 128 
C.A.2d 760. 



98 C.J.S. 


WITNESSES § 571 


show such lack of interest or bias is admissible in 
evidence.^® If evidence having no tendency to show 
bias or interest is improperly admitted, other evi¬ 
dence in rebuttal, although otherwise inadmissible, 
may also be admitted.^s Evidence to rebut an im¬ 
putation of bias may in its turn be rebutted.^® 

h. Enles Governing Admission and Exclusion 

For purposes of rebuttal, circumstances may be 
shown to explain the inferences of bias or interest aris¬ 
ing from facts admitted by the witness or placed In evi¬ 
dence by the impeaching party, but it is within the dis¬ 
cretion of the trial court to determine how far in detail 
such evidence in rebuttal shall be allowed to go. 

For purposes of rebuttal, circumstances may be 


shown to explain or otherwise negative the infer¬ 
ences of bias or interest arising from facts admitted 
by the witness,^! or placed in evidence by the im¬ 
peaching party,22 or to deny an alleged hostility,^^ 
or corrupt or improper motive, 2 ^ it being within 
the discretion of the trial court to determine how 
far in detail such evidence in rebuttal shall be al¬ 
lowed to go,25 subject to limitation in case of 
abuse but facts unknown to the witness cannot 
be shown to negative a motive on his part to testi¬ 
fy falsely nor does the witness^ unqualified ad¬ 
mission of ill will open the door to proof of the 
reasons therefor,28 especially where such reasons in¬ 
volve other alleged offenses outside the issue,28 al- 


Ga.—^Bowman v. State, 85 S.B.2d 66, 
91 Ga.App. 52. 

]yfo.—^Wllkerson v. Missouri Pac. R. 

Co., App., 69 S.W.2d 299. 

•Tex.—^Browning: v. Nesting, Civ.App., 
219 S.W.2d 712, refused no re¬ 
versible error. 

Taylor v. State, 99 aw.2d 609, 
131 Tex.Cr, 350. 

70 C.J. p 1006 note 73. 

Appearance as witness 

Testimony of a soldier who testi¬ 
fied for state that he appeared as 
witness in obedience to orders of his 
military superior was admissible to 
counteract imputation made by de¬ 
fense on cross-examination of soldier 
that he was at trial in capacity of 
hired witness. 

N.C.—State v. Hicks, 64 S.B.2d 871, 
233 N.C. 611, certiorari denied 
Hicks V. State of N. C., 72 S.Ct 66, 
342 U.S. 831, 96 L.Bd. 629. 

XmmTinlty from proseontlon 

(1) In prosecution for robbery, 
wherein defense, on cross-examina¬ 
tion of female accomplice of accused, 
had very strongly insinuated that 
she was giving false testimony in re¬ 
turn for a promise of immunity from 
prosecution, it was proper to permit 
prosecution to attempt to restore her 
credibility by redirect examination 
bringing out that she had reported 
the robbery to a sheriff In another 
state before the case was discussed 
with the prosecuting attorney. 
Ark.—Smith v. State, 261 S.W.2d 788, 

222 Ark. 585. 

(2) In prosecution for grand lar¬ 
ceny arising out of theft of a cow 
and a calf, where person who was 
jointly Indicted with accused but who 
had obtained severance was placed 
on stand as a witness and such per¬ 
son testified that the state had not 
promised him anything, evidence was 
insufdclent to establish that such 
person had been promised immunity 
by state. 

Miss.—^Bucklew’ v. State, 67 So.2d 
881, 218 Miss. 820. 

98 C.J.S.—34 


18. Tex.—^Tomson v. Heldenheimer, 
40 S.W. 425. 16 Tex.Civ.App. 114. 

70 C.J. p 1006 note 79. 

Evidence held inadmissible 
N.H.—State v. Slocinski, 197 A. 560. 
89 N.H. 262. 

19. Tex.—Bed v. State, 46 S.W. 408, 
89 Tex.Cr. 414. 

70 C.J. p 1006 note 80. 
ao. N.C.—State v. Oscar, 52 N.C. 
805. 

70 C.J. p 1006 note 81. 

21. Tex.—Eads v. Leverton, Civ. 
App., 152 S.W.2d 868, error dis¬ 
missed, judgment correct. 

70 C.J. p 1006 note 82. 

Behnttal evidence unnecessary 
Generally, where bias is freely ad¬ 
mitted without qualification, under 
circumstances which leave no doubt 
as to its existence or the reason for 
it, rebuttal evidence on the point Is 
imnecessa’T although not inadmis¬ 
sible. 

D.C.—Bracey v. U. S., 142 F.2d 85, 79 
U,S.App.D.C. 23, certiorari denied 
64 S.Ct. 1274, 822 XJ.S. 762, 88 L.Bd. 
1589. 

22. Cal.—^People v. Adamson, 258 P. 
2d 1020, 118 C.A.2d 714. 

Tex.—McNeill v. State, 80 S.W.2d 
996, 128 Tex.Cr. 250. 

70 C.J. p 1006 note 83. 

23. Mass.—Commonwealth v. Oakes, 
72 N.B. 328, 187 Mass. 90. 

70 C.J- p 1007 note 84. 

24. Mass.—Commonwealth v. Gia- 
comazza, 42 N.B.2d 506, 311 Mass. 
466. 

70 C.J. p 1007 note 85. 

Witness under indictment in same 
case 

(1) In prosecution for murder, 
wherein chief witness against ac¬ 
cused was his brother, and accused's 
counsel received affirmative reply 
from brother to query whether he 
intended to leave the state after the 
case was over, redirect examination 
by state’s attorney which brought 
out that brother was under indict¬ 
ment for mtirder in first degree in 

S29 


same case, was not improper, but 
was permissible to rebut impression 
that brother had been granted im¬ 
munity from prosecution for his part 
in the crime. 

Conn.—State v. Taborsky, 96 A,2d 69, 
139 Conn. 475. 

(2) In murder prosecution, an ac¬ 
complice’s statement was not improp¬ 
erly admitted on ground that state¬ 
ment was used to refresh accom¬ 
plice’s recollection and did not there¬ 
by become competent evidence, where 
at time of making statement accom¬ 
plice had pleaded guilty to being an 
accessory after the murder, but he 
had not been sentenced and stood 
charged with murder in indictment 
on which accused was on trial, and 
commonwealth sought to show that 
accomplice’s testimony was unaffect¬ 
ed by his change from a defendant 
to a witness for the commonwealth. 
Mass.—Commonwealth v. Giacomaz- 
za, 42 N.B.2d 506, 311 Mass. 456. 

25. D.C.—Bracey v. XT. S., 79 U.S. 
APP.D.C. 23, 142 P.2d 85, certio¬ 
rari denied 64 S.Ct. 1274, 322 U.S. 
762, 88 L..Bd. 1589. 

70 C.J. p 1007 note 86. 

Where iznpeaohxneiLt of witness is 
conducted in such manner as itself 
to confuse jury concerning existence 
of bias, or of its character If bias 
does exist, and thus to mislead jury 
concerning veracity of witness, the 
trial Judge may properly permit an 
explanation to be made. 

D.C.—^Bracey v. U. S., supra. 

26. Tex.—Bppison v. State, 198 S.W. 
948, 82 Tex.Cr. 364. 

27. Conn.—^McQuillan v. Willimantlc 
Electric Light Co., 40 A. 928, 70 
Conn. 715. 

70 C.J. p 1007 note 88. 

28. Cal.—Corpus Juris quoted la 
People V. Zemavasky, 123 P.2d 478, 
482, 20 C.2d 56. 

70 C,J, p 1007 note 89. 

29. CaL—Corpus Juris quoted in 
People V. Zemavasky, 123 P.2d 478, 
482, 20 C.2d 56. 

70 C.J. p 1008 note 90* 
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though reasons are admitted where they were first 
inquired into on cross-examination.^® 

Where the admission of ill will is qualified, the 
impeaching parly may give testimony tending to 
show affirmative acts or declarations of hostility 
on the part of the witness,^^ but not the party^s 
version of the affair causing the hostility by tes¬ 
tifying to his own declarations and mental opera- 
tions.32 Questions may not be asked which preju¬ 
dice the impeaching party and are not limited to 
the issue of the witness’ credibility,23 or which do 
not have any tendency to rebut the inference of 
the witness’ bias or interest,34 or which are not 
properly framed,36 or are leading,33 or call for an¬ 
swers which invade the province of the jury.37 
However, information, conversation, and similar 
evidence pertinent to explain conduct or ascertain 
motive are not subject to the rule excluding hear¬ 
say evidence.33 


§ 572 . Effect of Showing of Interest or Bias 

Generally, other things being equal, the testimony of 
disinterested witnesses should have greater weight than 
that of interested witnesses, but there Is no legal pre¬ 
sumption to that effect and a showing of Interest or bias 
on the part of a witness does not require that his testi¬ 
mony be Injected. 

Although, other things being equal, the testimony 
of disinterested witnesses should have greater 
weight than that of interested witnesses,33 there is 
no legal presumption favoring the disinterested over 
the interested witness,^® and a showing of interest 
or bias on the part of a witness does not require 
that his testimony be rejected,4l or arbitrarily dis¬ 
regarded,42 especially where his testimony has been 
corroborated,43 or is uncontradicted.44 A showing 
of interest or bias can be used only to discredit the 
witness,45 and it does not, as a matter of law, nec- 


30. Minn,—State v. Townley. 182 N. 
W. 773, 149 Minn, 5, 17 A-L-R. 263. 

31. N.T.—Potter v. Browne, 90 N.E. 
812, 197 N.T. 288, rehearing denied 
91 N.B. 1119, 197 N.T. 614. 

32. N.T.—^Potter v. Browne, supra, 

33. N.J.—State V. Young, 108 A. 215, 
103 A. 173, 93 N.J.Law 396. 

70 CJ*. p 1008 note 95. 

34. Ala.—City of Birmingham v. 
Jackson, 165 So. 527, 229 Ala. 133, 

70 aJ. p 1008 note 96. 

Becovery of verdict 

Pact that defendant had cross-ex¬ 
amined plaintiff’s witness as to 
whether plaintiff. In witness’ case 
against same defendant, had testified 
in witness’ behalf, did not authorize 
plaintiff, on redirect examination, to 
show that witness had recovered 
verdict against defendant. 

Acl—C ity of Birmingham v. Jack- 
son, supra. 

35. Colo.—^National Fuel Co. v. Mac- 
cia, 139 P. 22, 25 Colo.App. 441. 

70 C.J. P 1008 note 97. 

36. N.J.—State v. Young, 103 A 173, 
108 A. 215, 93 N.J.Law 396. 

37. Ala.—Lakey v. State, 89 So. 605, 
206 Ala. 180. 

70 C.J. P 1008 note 99. 

38. Ga.—Smith v. State, 66 S.B. 656, 
7 GaApp. 252. 

39. Iowa.—Cort v. Benson, 140 N.W. 
419, 159 Iowa 218. 

70 C.J. p 1008 note 2. 

liass value 

Interest of witness in outcome of 
litigation, whether by reason of re¬ 
lationship, fijmncially or otherwise, 
lessens value of testimony. 

La.—^Burke v. Commercial Standard 
Ins. Co., App., 38 So.2d 644. 

40. N.Y.—^Lawrence v. Metropolitan 


St. Ry. Co., 99 N.T.S. 786, 114 App. 
Div. 16. 

70 C.J. p 1008 note 8. 

41. Ga.—^Davis v. State, 63 S.B.2d 
545, 205 Ga. 248. 

Bowman v. State, 85 S.B.2d 66, 
91 Ga-App. 52. 

Ind.—^Bulen v. Pendleton Banking 
Co., 78 N.B.2d 449, 118 Ind.App. 
217. 

Pa.—^Portzline v. Portzline, Com.Pl., 
26 Northumb.L€g.J. 74. 

Tex,—Watts v. Mann, Civ.App., 187 

S. W.2d 917, error refused. 

Wis.—Waseka v. Industrial Commis¬ 
sion, 38 N.W.2d 470, 256 Wis. 337— 
Beem v. Industrial Commission, 12 
N.W.2d 42, 244 Wis. 334. 

70 C.J. p 1008 note 4. 

Affecting only credibility 
Bias of a witness goes only to his 
credibility, and is not a reason for 
exclusion of his testimony. 

Ga.—Sisk v. Landers, 21 S.B.2d 449, 
67 Ga.App. 538. 

Mass.—Assessors of Pittsfield v. W. 

T. Grant Co., 108 N.B.2d 636, 329 
Mass. 369—Commonwealth v. Shea, 
82 N.B.2d 611, 323 Mass. 406. 
Witness is iiot disanalified because 

he gives color to his testimony, fa¬ 
vorable or antagonistic to one sida 
Cal.—^People v. Mitchell, 206 P.2d 101, 
91 C.A.2d 214. 

Employees 

In vagrancy prosecution based on 
defendant’s acts in railroad station, 
employees at station were properly 
permitted to testify for the govern¬ 
ment, over objection that they were 
biased. 

D.C.—^Davenport v. District of Co¬ 
lumbia, Mun.App., 61 A2d 486. 
Evidence somtiiiised more oarefnlly 
In divorce suits evidence given by 
I the relatives of a party is scrutinized 
[more carefully than that of persons 
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who are not related, but testimony of 
relatives is competent, and decree 
cannot be set aside on grround that 
it is based on testimony of relatives 
of successful party. 

Ky.—Bartley v. Bartley, 220 S.W.2d 
850, 310 Ky. 332. 

Peenniary Interest 
Fact that one has a pecuniary in¬ 
terest in the outcome of a prosecu¬ 
tion does not require the exclusion 
of his testimony, since biased in¬ 
terest goes only to the weight of the 
testimony rather than its compe¬ 
tency. 

D.C.—^Davenport v. District of Co¬ 
lumbia, Mun.App., 61 A2d 486. 
Testimony indnoed by hope 
Any competent evidence tending to 
show that testimony of a witness Is 
induced by hope or benefit is admis¬ 
sible to discredit witness, but such 
discrediting evidence does not make 
witness incompetent to testify. 

Ga.—^Pressley v. State, 61 S.B.2d 113, 
207 Ga. 274. 

Interest of executor and legatee 
merely affected their credibility in 
will contest. 

Pa.—^In re Morris’ Estate, 37 A2d 
506, 349 Pa. 387. 

42. Ga.—Williams v. Paul F. Beich 
Co., 40 S.E.2d 92, 74 GaApp. 429. 

48. Neb.—Bosler v. Modem Wood¬ 
men of America, 160 N.W. 966, 100 
Neb. 670, L.R.A1917C 195. 

70 C.J. p 1009 note 6. 

44. Fla.—Crockett v. State, 188 So. 
214, 137 Fla. 460—Brannen v. State, 
114 So. 429, 94 Fla. 656. 

Minn.—^Downing v. Maag, 10 N.W.2d 
778, 215 Minn. 506. 

70 C.J. p 1009 note 6. 

45. Cal.—^People v. Kaufman, 193 P. 
968, 49 C.A. 670. 

1 70 C.J. p 1009 note 7. 
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essarily even discredit him,^® his credibility still be¬ 
ing a question for the jury, ^7 are to deter¬ 
mine how far, if at all, his statements have been 
colored by reason of such matters,^^ and may if 
they see fit believe him,^^ although they are not 
bound to do so,^® even though the witnesses are 
not contradicted or formally impeached.®! 

The statement that the jury may believe the in- 
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terested as against the disinterested witness is sub¬ 
ject to qualifications. Where a conviction is had 
on the testimony of a single witness under circum¬ 
stances affecting his credibility, such testimony must 
have the degree of cogency required of evidence to 
convict in criminal cases,® ^ and it may be that the 
weight of the evidence in a particular case, as a 
matter of law, favors the disinterested as against 
the interested witness.®® 


D, INCONSISTENT OR CONTRADICTORY STATEMENTS 


1. In General 


§ 573. Inconsistent Statements as Ground 
for Impeachment Generally 

It is permissible to attack the credibility of a witness 
by showing statements inconsistent with, or contradictory 
to, his testimony, and this rule has been applied in a 
wide variety of circumstances. 


It is permissible to attack the credibility of a 
witness by showing that at other times and places 
he has made statements which are inconsistent with, 
or contradictory to, the testimony which he has 
given ;®^ and, where a witness denies on the stand 


48* III.—Jones v. Esenberg, 20 N.B. 

2d 906, 299 Ill.App. 551. 

70 C.J. P 1009 note 8. 

47. Ala.—^Fairbanks v. State, 196 So. 
746, 29 Ala.App. 376, certiorari de¬ 
nied 196 So. 747, 239 Ala. 620. 

Ga.—Davis v. State, 53 S.B.2d 545, 
205 Ga. 248—Hall v. Turner, 32 
S.E.2d 829, 198 Ga. 763. 

Bowman v. State, 85 S.E.2d 66, 
91 Ga.App. 52. 

Ill.—^People V. Clayton, 196 IlLApp. 
445 —^People v. Sehrer, 196 IlLApp. 
442. 

iq-.C.—State V. Hart, 80 S.B.2d 901, 
239 N.C. 709, 41 A.L.R.2d 1199— 
State V. Sam, 53 N.C. 150. 

Tenn.—Colbaugh v. State, 216 S.W. 

2d 741, 188 Tenn. 103. 

Tex.—^tna Ins. Co. v. English, Civ. 

App., 204 S.W.2d 850. 

W.Va.—State v. Lawson, 36 S.B.2d 
26, 128 W.Va. 136. 

Wis.—^Waseka v. Industrial Com -1 
mission, 38 N.W.2d 470, 255 Wis. 
387. 

70 ax p 1009 note 9. 

Motive or temptation 

Any motive or temptation which 
witness may have should be taken 
into consideration by jury in deter¬ 
mining weight of his testimony. 

Me.—^Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A.2d 238, 
150 Me. 423. 

4& Me.—^Page v. Hemingway Bros. 

Interstate Trucking Co., supra. 

70 C.J. p 1010 note 10. 

49. Mont.—State v, Tudor, 131 P. 
632, 47 Mont. 185. 

70 C.J. P 1010 note 11. 

50. Ga.—Saunders v. Stata 158 S.B. 
433, 43 Ga.App. 59. 

70 C.J. p 1010 note 12. 

51- N.T.—In re Kindberg, 100 N.B. 
789, 207 N.Y. 220, remittitur 


amended 101 N.B. 1107, 207 N.T. 
681. 

70 C.X p 1011 note 13. 

52. Okl.—Graham v. State, 222 P. 
273, 26 Okl.Cr. 95. 

70 C.J. p 1011 note 14. 

53. Md.—^Bussell v. Carman, 78 A. 
903, 114 Md. 25. 

70 C.J. p 1011 note 15. 

54. U.S.—Lee Dong Sep v. Dulles, 
C,A.N.T., 220 F.2d 264—Burton v. 
TT. S.. C.ALa, 175 F.2d 960, re¬ 
hearing denied 176 F.2d 865, cer¬ 
tiorari denied 70 S.Ct. 347, 338 U.S. 
909, 94 L.Bd. 560, Cawthom v. U. 
S,, 70 S.Ct. 347, 338 U.S. 909, 94 
L.Bd. 560, rehearing denied 70 S.Ct. 
565, 339 U.S. 916, 94 L.Ed. 1341, 
certiorari denied La Branche v. 
U. S., 70 S.Ct 347, 338 U.S. 909, 
94 L.Bd. 560—Ellis v. U. S., C.CJL 
Mo., 138 F.2d 612—The Seeand- 
bee, C.C.AOhio, 102 F.2d 677. 

U. S. V. Schnelderman, D.C.Cal., 
106 F.Supp. 906—^Manley v. North¬ 
umberland County, D.C.Pa., 32 F. 
Supp. 775. 

Ala.—Barbour v. State, 78 So.2d 828,^ 
262 Ala. 297—Life & Cas. Ins. Co. 
of Tenn. v. Latham, 50 So.2d 727, 
265 Ala. 160—^Vredenburgh Saw 
Mill Co. V. Black, 37 So.2d 212, 251 
Ala. 302—Phillips v. State, 28 So. 
2d 542, 248 Ala. 610—Couch v. 
Hutcherson, 8 So.2d 580, 243 Ala. 
47, 141 A.L.R. 697—Winn v. Cudahy 
Packing Co. of Alabama, 4 So.2d 
135, 241 Ala. 581. 

Bryson v. State, 84 So.2d 782, 88 
Ala.App. 617, affirmed 84 So.2d 786, 

I 264 Ala. Ill—Sparks v. State, 75 
So.2d 96, 37 Ala.App. 631, reversed 
on other grounds 76 So.2d 103, 261 
Ala. 2, certiorari denied 76 So.2d 
109, 261 Ala. 8—Lawson v. State, 57 
So.2d 643, 36 Ala.App. 438—Jack- 
son V. State, 60 So.2d 282, 35 Ala. 
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App. 642—^Barnett v. Patillo, 41 
So.2d 412, 34 Ala.App. 465, certio¬ 
rari denied 41 So.2d 413, 252 Ala. 
466—Williams v. State, 39 So.2d 
29. 34 Ala.App. 263, certiorari de¬ 
nied 39 So.2d 37, 251 Ala. 397, cer¬ 
tiorari denied 39 So.2d 39, 251 Ala. 
696—^Adams v. State, 31 So.2d 99, 
33 Ala.App. 136, certiorari denied 
31 So.2d 105, 249 Ala. 294—Bay v. 
State. 28 So.2d 116, 32 Ala.App. 
566—Davis v. State, 10 So.2d 35, 
80 Ala.App. 662—Beeves v. State, 
182 So. 90, 28 Ala.App. 222, cer¬ 
tiorari denied 182 So. 92, 236 Ala. 
268—George v. State, 169 So. 325, 
27 Ala.App. 196, certiorari denied 
169 So. 328, 232 Ala. 671. 

Ark.—^Eddington v. State, 286 S.W. 
2d 473, 226 Ark. 929—Comer v. 
State, 267 S.W.2d 564, 222 Ark. 
166—Hamm v. State, 214 S.W.2d 
917. 214 Ark. 171—^Dame v. State. 
89 S.W.2d 610, 191 Ark. 1107. 

Cal.—People v. Southack, 248 P.2d 
12, 39 C.2d 578—^Bonebrake v. Mc¬ 
Cormick. 215 P.2d 728, 35 C.2d 16— 
People V. Collup, 167 P.2d 714, 27 C. 
2d 829—^Lane v. Pacific Greyhound 
Lines, 160 P.2d 21, 26 C.2d 676— 
People V. McCoy, 153 P.2d 315, 26 
C.2d 177. 

People V. Green, 245 P.2d 526, 
111 C.A.2d 794—People v. John¬ 
son. 244 P.2d 770, 111 C.A.2d 497— 
People V. Williams, 231 P.2d 664, 
104 C.A.2d 323—^People v. Abalr, 
228 P.2d 336, 102 C.A.2d 765—Krop- 
lin V. Huston, 179 P.2d 676, 79 a 
A.2d 332—^In re Dupont's Estate, 
140 P.2d 866. 60 C.A.2d 276— 

Kauffman v. Meyberg, 140 P.2d 210, 
69 C.A.2d 730—^People v. Brazil, 128 
P.2d 204, 53 aA.2d 596—Masato 
Sumida v. Pacific Auto. Ins. Co., 
126 P.2d 87, 51 C.A.2d 472—^People 
V. Crow, 120 P.2d 686, 48 aA.2d 
666—^People v. Pollock, 89 P.2d 128, 
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that he has made certain statements, evidence that , he did make the statements in question may be in- 


SI C.A.2d 747 —Prlckett v. Whap- 
ples, 52 P.2d 972, 10 C.A.2d 701. 
pia.—^Taylor v. State, 190 So. 691, 
139 Fla. 542, 124 A.Ii.R. 836. 

Ga.—Smithwick v. State, 34 S.B.2d 
28, 199 Ga. 292. 

Atlantic Coast Line R. Co. v. 
Heyward, 60 S.B.2d 641, 82 Ga.App. 
337—^Loomis v. State, 61 S.B.2d 33, 

78 Ga.App. 336—Henry v. Hoch, 47 
S,B.2d 169, 76 Ga.App. 819—Travel¬ 
ers Ins. Co. V. Bailey, 47 S.B.2d 
103, 76 Ga,App. 698—^Hardware 

Mut. Cas. Co. V. Mullls, 43 S.E.2d 
122, 76 Ga.App. 233 —Nipper v. 

Mlnlx, 176 S.E. 890, 60 Ga.App. 61. 
Idaho.—State v. Boyatt, 87 P.2d 992, 

69 Idaho 771—Judd v. Oregon Short 
Line R. Co., 44 P.2d 291, 66 Idaho 
461. 

Ill,—^People V. Sharp, 51 N.B.2d 664, 
384 Ill. 564—People v. Bote, 40 N. 
B.2d 65, 379 Ill. 245. 

People V. Williams, 127 N.E.2d 
605, 6 IllA.pp.2d 326, affirmed 133 
N.B.2d 268, 8 I11.2d 140—Petrosky 
V, Great Atlantic & Pac. Tea Co., 
106 N.B.2d 128. 346 IlLApp. 470— 
Hapke v. Brandon, 99 N.B.2d 636, 
343 IlLApp. 624—^Rodenkirk. for 
Use of Deltenbach, v. State Farm 
Mut. Auto. Ins. Co., 60 N.B.2d 
326 IlLApp. 421. 

Ind.—Pollard v. State, 94 N.BI.2d 912, 
229 Ind. 62—Cox v. State, 190 N.E 
427, 206 Ind. 560. 

—state V. Griffith, 45 N.W.2d 
166, 241 Iowa 1328—^In re Repp’s 
Estate, 40 N.W,2d 607, 241 Iowa 
190 —State v. Powell, 24 N.W.2d 
769, 237 Iowa 1227—State v. Stra- 
ble, 293 N.W. 441, 228 Iowa 886. 

— State V. Badgley, 37 P.2d 16, 
140 Kan. 349. 

Ky.—Commonwealth v. Jackson, 281 

S. W.2d 891—^Peel v. Bramblett, 204 
s!w!2d 666, 305 Ky. 677—Calmes 
V. Commonwealth, 199 S.W.2d 993, 
304 Ky. 71—^Marcum v. Common¬ 
wealth, 140 S.W.2d 887, 282 Ky. 

799 _^Davidson v. Commonwealth, 

67 S.W.2d 486, 262 Ky. 354. 

La.—State v. Mattio, 31 So.2d 801, 
212 La. 284, certiorari denied 68 S. 
Ct. 146, 332 U.S. 818, 92 L.Ed. 396. 

Galiano v. Ocean Acc. & Guar¬ 
antee Corp., App., 56 So.2d 641 
Passera v. U. S. Guarantee Co., 
App., 187 So. 346. 

Me.—^Mitchell v. Mitchell, 11 A.2d 
898, 186 Me. 406—State v. Mosley, 
176 A. 807, 133 Me. 168. 

Md.—Sun Cab Co. v. Cusick, 121 A. 
2d 188, 209 Md. 854. 

—Assessors of Pittsft^d v. W. 

T. Grant Co., 108 N.B.2d 636, 829 
Mass. 369—Commonwealth v. Gra¬ 
ffito, 95 N.B.2d 689, 826 Mass. 494 

_Klslowski V. Monkiewicz, 87 N. 

B.2d 468, 310 Mass. 267—^Langan 
V. Planowskl, 29 N.B.2d 700, 807 
Mass. 149—Perrott v. Leahy, 19 N. 
E.2d 10, 302 Mass. 318. 


Mich.—Gilchrist v. Gilchrist, 62 N. 
W.2d 631, 833 Mich. 276—City of 
Detroit V. Porath, 260 N.W. 114, 
271 Mich. 42. 

Minn.—Carroll v. Pratt. 76 N.W.-d 
693, 247 Minn. 198—Zuber v. North¬ 
ern Pac. Ry. Co., 74 N.W.2d 641, 
246 Minn. 167—Level v. Sauirt 
Bottling Co. of Waconia, 48 N.W. 

2d 625, 234 Minn. 333—^Bosell v. 
Hanneatad, 33 N.W.2d 40, 226 Minn. 
413—O’Neill V. Minneapolis St Ry. 
Co., 7 N.W.2d 665, 213 Minn. 614— 
Erickson v. Erickson & Co., 2 N.W. 

2d 824, 212 Minn. 119. 

Mo —^Borrson v. Missourl-Kansas- 
Texas R. Co.. 172 S.W.2d 826, 361 
Mo. 214 — Bush V. Kansas City 
Public Service Co.. 169 S.W.2d 331, 
360 Mo. 876—^Mann v. St. Louis- 
San Francisco By. Co.. 72 S.W.2d 
977. 

Zimmerman v. Young, App., 280 
S.W.2d 467—Stremming v. Hole- 
Icamp Lumber Co., App., 238 S.W. 
2 ci 31 —^Murphy v. Kroger Grocery 
& Baking Co., App., 185 S.W.2d 
62—^Edwards v. Metropolitan Life 
Ins. Co., App., 137 S.W.2d 691. 

Neb.—^Dorn v. Sturges, 69 N.W.2d 
761, 167 Neb. 491 — Lund v. Hol¬ 
brook. 46 N.W.2d 130, 153 Neb. 706 
—Armer v. Omaha & Council 
Bluffs St. Ry. Co., 44 N.W.2d 640. 
168 Neb. 362—Costello v. Hild, 40 
N.W,2d 228, 162 Neb. 1—^Thomas 
Y, Poulson, 30 N.W.2d 69, 149 Neb. 
44 —Meyer v. Platte Val. Const Co., 
26 N.W.2d 412, 147 Neb. 860— 
Brown v. Mulready, 300 N.W. 421, 
140 Neb. 600. 

N.J.—State V. Salimone, 89 A. 2d 66, 
19 N.J.Super. 600. 

Weilbacher v. Budlin, 17 A.2d 
638, 126 N.J.Law 631. 

State V. Cammarata, 169 A. 646, 
12 N.J.Misc. 115, affirmed 176 A. 
323, 114 N.J.Law 274. 

NT.—^Fallon v. American Sugrar Re¬ 
fining Co., 124 N.T.S.2d 897, 282 
App.Div. 910—Joseph v. Gries- 
man Trucking Co., 40 N.T.S.2d 200, 
265 App.Div. 690—Aldridge v. City 
of New York, 40 N.Y.S.2d 129. 266 
App,Div. 662—People v. Grant, 292 
N.T.S. 390, 249 App-Biv. 248. 

Wolfe V. Madison Ave. Coach 
Co., 13 N.Y.S.2d 741, 171 Misc. 707. 
NC.—State v. Cope, 81 S.B.2d 773, 
240 N.C. 244—State v. Wellmon, 
22 S.B.2d 437, 222 N.C. 216 —State 
V. Carden, 188 S.B. 898, 209 N.C. 
404, certiorari denied Carden v. 
State of North Carolina, 66 S.Ct. 
960, 298 U.S. 682, 80 L.Ed. 1402. 
N.D.—State v, Hanson, 73 N.W.2d 
136. 


OkLCr. 100—Woodruff v. State, 125 
P.2d 211, 74 OkLCr. 289—^Kennamer 
V. State, 67 P.2d 646, 69 OkLCr. 
146—Seabolt v. State, 67 P.2d 278, 
69 OkLCr. 1—^Rath v. State, 38 P. 
2d 963, 66 OkLCr. 17ft. 

Pa.—^Morse Boulger Destructor Co. 
V, Amoni, 101 A.2d 705, 376 Pa. 67 
_^Dincher v. Great Atlantic & Pa¬ 
cific Tea Co., 61 A.2d 710, 366 Pa. 
151 —O’Neill V. Metropolitan Life 
Ins. Co., 26 A.2d 898, 346 Pa. 232, 
142 A.L.R. 735. 

Commonwealth v. Smith, 116 A. 
2d 782. 178 Pa.Super. 251—Com¬ 
monwealth V. Neff, 27 A2d 737, 
149 Pa.Super. 613—Commonwealth 
V. Craven, 11 A.2d 191, 138 Pa.Su¬ 
per. 436. 

Cunnius v. Bloom, Com.Pl., 46 
Berks Co. 127—Kimmel v. Spector 
Motor Service, Inc., Com.PL, 34 
Erie Co. 216—Giordano v. Giorda¬ 
no, Com.PL, 43 Lack.Jur. 83—Herr 
V. Erb, Com.PL, 60 Lanc.L.Rev. 
171 —^Betters v. Pittsburgh Ry. Co., 
Com.PL, 101 Pittsb.Leg.J. 323. 
Tenn.—White Star Lines v. Williams, 
222 S.W.2d 209, 32 Tenn.App. 177 
—^Tennessee Farmers Mut. Fire 
Ins. Co. V. Thompson, 12 Tenn. 
App. 691—^Tanner v. Independent 
Life Ins. Co. of America, 7 Tenn. 
App. 312. 

Tex.— International Forwarding Co. 
V. Schodts Motors, Civ.App., 216 
S.W.2d 249—Sun Pipe Line Co. v. 
Wood, ClvA-PP.. 129 S.W.2d 704. 

Coons V. State, 215 S.W.2d 628, 
152 Tex,Cr. 479 —Flowers v. State. 
202 S.W.2d 462, 160 Tex.Cr. 467, 
opinion supplemented on other 
grounds 203 S.W.2d 639, 160 Tex. 
Cr. 467. 


Okl.—De Armond v. State, Cr., 286 
P.2d 236—Wing v. State, Cr., 280 
p 2d 740—Cambron v. State, 193 
P.2d 888, 86 Okl.Cr. 437 —Smith v. 
State, 175 P.2d 848, 83 OkLCr. 209 
—Bdson V- State, 139 P.2d 198, 77 
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Utah.—State v. Houg^sen, 64 P.2d 
229, 91 Utah 361. 

Vt.— Hall V. Royce, 192 A. 193. 109 
Vt. 99—Johnson v. Tuttle, 187 A. 
616, 108 Vt 291, 106 A.L.R. 1291— 
Bennett v. Robertson, 177 A. 625, 
107 Vt 202, 98 A.L.B. 162. 

Va.—Thornton v. Downes, 14 S.B.2d 
345, 177 Va. 461 —Aetna Ins. Co. 
V. Carpenter, 196 S.B. 641, 170 Va. 
312—Smith v. Commonwealth, 190 
S.B. 91, 168 Va. 703. 

Wls.—Maxwell v. Fink, 58 N.W.2d 
415, 264 Wis. 106—In re Bhlke’s 
Will, 18 N.W.2d 490, 246 Wls. 664. 
vacated on other grounds 19 N.W# 
2d 888, 247 Wis. 584. 

70 C.J. p 1011 note 16. 

I Test of zeooUectlon 

(1) Questions to witness as to pri¬ 
or statements by him are admissi¬ 
ble, not only to show contradictions, 
but also to test witness’ recollsc- 
tion. 

Ala.— Bryson v. State, 84 So.2d 782, 
38 Ala.App. 612, affirmed 84 So.2d 
786, 264 Ala. IIL 



98 C. J. S. 

troduced to impeach him.56 Thus, a witness may 
he discredited by proof of prior statements incon¬ 
sistent with, or contradictory to, his testimony in re¬ 
spect of acquaintance with particular persons,^® 
age,®'^ agency,®® assumption of debts,®* automobile 
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accidents,®® boundaries,®! cause of accident®* or 
damage,®® character,®* circumstances of a killing,®® 
completion of work,®® condition of mechanical ap- 
pliances,®'! consent,®® cruelty,®® description of prop- 
erty,7® existence of partnership,existence of prob- 


(2) Questioning one's own witness 
as to prior inconsistent statements 
to test recollection see infra § 578 b. 

55. U.S.—Weaver v. TJ. S., C.A.Cal., 
216 F.2d 23—Gaynor v. Atlantic 
Greybound Corp., C.A.Pa., 183 
2d 482—U. S. V. Alper, C.C.A.N.Y., 
156 F.2d 222—^U. S. v. Marzano, C.C. 
A.N.T., 149 F.2d 923 —Zimberg v. 

U. S., C.C.A.Mass., 142 F.2d 132, 
certiorari denied 65 S.Ct. 88, 323 
U.S. 712, 89 L.Ed. 573—Boehm v. 
U. k, C.C.A.MO.. 123 F.2d 791, cer¬ 
tiorari denied 62 S.Ct. 626, 315 U.S. 
800 86 L.Bd. 1200, rehearing de¬ 

nied 62 S.Ct. 794, 315 U.S. 828, 86 
Li.Ed. 1223—U. S. v. Hannon, C.a 
A.Pa., 105 F.2d 390, certiorari de¬ 
nied Hannon v. U. S.. 60 S.Ct. 124, 
three cases, 308 U.S. 594, 84 L.Bd. 
497, Rosenberg v. U. S., 60 S.Ct 
125, 308 U.S. 694, 84 L.Bd. 497, 
and Stone v. U. S., 60 S.Ct. 125, 308 
U.S. 694, 84 L.Bd. 498. 

The Condor, L.C.N.T., 8 F.Supp. 
929, affirmed, C.C.A., The Nordpol, 
84 F.2d 3, certiorari denied Grace 
S. S. Co. V. Anglo-Chilean Nitrate 
Sales Corporation, two cases, 57 S. 
Ct 111, 299 U.S. 586, 81 L.Ed. 432. 
—^Hale v. Cox, 163 So. 336, 281 
22 . 

Kean v. State, 92 So.2d 486, 88 
Ala.App. 676—Bryson v. State, 84 
So.2d 782, 38 Ala«App. 517, affirm¬ 
ed 84 So.2d 785, 264 Ala. Ill— 
Lynn v. State, 69 So.2d 486, 87 
Ala.App. 400—Lindsey v. State, 28 
So.2d 799, 32 Ala.App. 645, certio¬ 
rari denied 28 So.2d 804, 248 Ala. 
628. 

Cal.—^People v. Lamendola, 259 P.2d 
982, 119 C.A.2d 570—People v. Ran- 
son, 259 P.2d 910, 119 C.A.2d 380— 
Burns v. California Milk Trans¬ 
port, 200 P.2d 43, 89 C.A.2d 70. 

D.C.—Ewing V. U. S., 136 F.2d 633 
77 U.S.App.D.C. 14, certiorari de¬ 
nied 63 S.Ct 829, 318 U.S. 776, 87 
L.Bd. 1146, rehearing denied 63 S. 
Ct 991, 318 U.S. 803, 87 L.Bd. 1167. 
Ga.—Martin v. Waltman, 61 S.E.2d 
214, 82 Ga.App. 376—^Hause v. 

State, 16 S.E.2d 620, 66 Ga.App. 
765. 

Ill.—People V. Patillo, 54 N.B.2d 648, 
386 Ill. 666, 168 A.L.R. 316—^Peo¬ 
ple V. Langer, 52 N.B.3d 194, 384 
jn . 608—^People v. Perri, 44 N.B. 
2d 857, 381 Ill. 244. 

People V. Williams, 127 N.B.2d 
506, 6 Ill.App.2d 326—Sally Chain 
Stores V. Ace Bonded Carriers, 30 
N.B.2d 966, 307 Ill.App. 644. 

Ind.—Pollard v. State, 94 N.B.2d 912, 
229 Ind. 62. 


Ky.—^Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky. 622. 

Miss.—Southern Beverage Co. v. 
Barbarin, 69 So.2d 396, 219 Miss. 
493—Kroger Grocery & Baking Co. 

V. Harpole, 166 So. 335, 176 Miss. 
227. 

Mo.—^Moss V. Stevens, 247 S.W.2d 
782—State v. Richards, 67 S.W.2d 
58, 334 Mo. 485. 

Nanney v. I. H. Shell & Son, 
App., 138 S.W.2d 717—Klohr v. Ed¬ 
wards, App., 94 S.W.2d 99. 

N.H.—^Pike v. Gague, 11 A.2d 809, 
90 N.H. 616. 

Weilbacher v. Rudlin, 17 A.2d 
638, 125 N.J.Law 631. 

N.T.—^People V. Cannizzaro, 141 N.T. 
S.2d 169, 285 App.Biv. 747, reversed 
on other grounds 151 N.T.S.2d 379, 

1 N.Y.2d 167, 134 N.E.2d 206. 

N.C.—State v. Wellmon, 22 S.E.2d 
437, 222 N.C. 216. 

Ohio.—State V. Andlauer, App., 131 
N.B.2d 672. 

Reichard v. Red Cab Co., 16 
Ohio Supp. 3. 

Okl.—Ingram v. State, 196 P.2d 634, 
87 Okl.Cr, 223—^Davls v. State, 67 
P.2d 634, 59 Okl.Cr. 26. 

Or.—State v. Nortin, 133 P.2d 262, 
170 Or. 296. 

Pa.—Connolly v. Bell Tel. Co. of Pa., 
83 Pa.Dlst. & Co. 342, 101 Pittsb. 
Leg.J. 57, 

S.C.—State V. Williams, 72 S.B.2d 
830, 222 S.C. 354. 

Tex.—^Downing v. Jeffrey, Civ.App., 
196 S.W.2d 696, error refused no 
reversible error. 

Hutson V. State, Cr., 296 S.W.2d 
245 —Solomon v. State, Cr., 286 S. 
W.2d 766—Spinks v. State, 263 S. 
W.2d 169, 157 Tex.Cr. 612—Rodri¬ 
guez v. State, 148 S.W.2d 436, 141 
Tex.Cr. 643. 

Utah.—State v. Fairclough, 44 P.2d 
692, 86 Utah 326. 

Wyo.—State v. Slane, 41 P.2d 269, 48 
Wyo. 1. 

70 C.J. p 1013 note 17. 


Denial or evilvooatioa permits in¬ 
troduction of contradictory state¬ 
ment. 

Mo.—State v. Perkins, 116 S.W.2d 
80, 342 Mo. 560. 

66. Cal.—^People v. Scott, 258 P. 638, 
84 C.A. 642. 

70 C.J. P 1016 note 13. 

57. N.Y.—People v. Werner, 66 N. 

E. 667, 174 N.Y. 132. 

70 C.J. P 1016 note 19. 

53 u y._Herschcowitz v. Kleln- 

man’ 236 N.Y.S. 669, 227 App.Div. 
62. 


59. Ala.— Robinson v. Solomon Bros. 
Co., 143 So. 666, 225 Ala. 389. 

Tex.—Alston v. Pierson, Civ.App., 
168 S.W. 1165. 

60. U.S.—^Montrose v. Nelson, C.A. 
N.J., 176 F.2d 1021. 

Ala.—Corsbie v. Poore, 198 So. 268, 
29 Ala.App. 487, certiorari denied 
198 So. 272, 240 Ala. 207. 

Tex.-Brown Exp. v. Henderson, Civ. 
App., 142 S.W.2d 686, error dis¬ 
missed, judgment correct 

Spinks V. State, 262 S.W.2d 169, 
167 Tex.Cr. 612. 

70 C.J. p 1016 note 22. 

61. Va.—Virginia Coal & Iron Co. 

V. Ison, 76 S.B. 782, 114 Va. 144. 

70 C.J. P 1016 note 23. 

62. Ala.—Simpson v. Ward, App., 
77 So.2d 376, certiorari denied 77 
So.2d 383, 262 Ala. 703. 

N.H.—^Pike v. Gagne, 11 A.2d 809, 90 
N.H. 616. 

N-.j.__^eilbach6r v. Rudlin, 17 A.2d 
638, 125 N.J.Law 631. 

N.y.—Wolfe V. Madison Ave. Coach 
Co.. 13 N.Y.S.2d 741, 171 Misc. 707. 
Ohio.—Rutherford v. Western Union 
Tel. Co., 60 N.B.2d 936, 75 Ohio 
App. 176. 

70 C.J. p 1015 note 24. 

63. N.C.—Wilkins v. Atlantic Coast 
Line R. Co., 93 S.B. 777. 174 N.C. 
278. 

70 C.J. P 1016 note 25. 

64. Ala.—^Johnson v. State, ISO So. 
175, 221 Ala. 632. 

65. Ala.— Alberson v. State, 47 So.2d 
182, 264 Ala. 87. 

m,—^People V, Smith, 62 N.B.2d 669, 
391 Ill. 172. 

Tex.—Autry v. State, 157 S.W.2d 
924, 143 Tex.Cr. 262—Rylee v. 

State, 117 S.W.2d 85. 136 Tex.Cr. 
87. 

70 C.J. p 1016 note 27. 

66. Cal.—Laiblin v. San Joaquin 
Agr. Corporation, 213 P. 629, 60 C. 
A. 616. 

70 C.J. P 1016 note 28. 

67. Mich.—Geerds V. Ann Arbor R. 
Co., 147 N.W. 605, 181 Mich. 12. 

70 C.J. P 1016 note 29. 

68. Tex.—^First Bank of Springtown 
V. Hill, CivApp.. 161 S.W. 662. 

70 C.J. P 1016 note 30. 


69. Tex.—^Roberts v. State, 168 S. 

W. 100, 74 Tex.Cr. 160. 

70 C.J. P 1016 note 31. 

70. Ala.—Jones v. Coley, 121 So. 24, 
219 Ala. 28. 

71. Ind.—Steele v. Michigan Buggy 
Co., 95 N.B. 435, 50 Ind.App. 636. 
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§ 573 WITNESSES 


able cause,72 financial condition,78 friendly or un¬ 
friendly character of relations,7* gift,78 handling of 
streetcar,76 identification,’’ instigation of crime,’8 
insurance,79 insults,®® knowledge of witness as to 
particular matters,®’ making of complaints to wit¬ 
ness by victim of sex crime,®8 marking of hogs,®* 
membership in firm,®< number of sacks sampled,8® 
obtaining liquor,®® ownership,®’ participation in 
crime,®® paternity,®* payment,®® personal injury,®’ 
physical condition,®® possession of weapon,9® preju¬ 
dice,** presence of particular persons at certain 


place and time,*® rape,*® rate of wages,®’ reason 
for leaving home,*® receipt of a check,*® route tak¬ 
en,’ sexual intercourse,® sleep,® speed of vehicle,* 
terms of transaction,® threats,® time,’ value,® and 

Extent of inquiry as to inconsistent or contra¬ 
dictory statements rests largely in the sound discre¬ 
tion of the trial court,although such discretion is 
not absolute and the court may exceed its powers 
by an improper admission^i or exclusion's of evi¬ 
dence of this character. 


Ky.—Mathis v. Bank of Taylorsville, 
124 S.W. 876, 136 Ky. 634. 

73. Ga.—Stewart v. Mulligan, 75 S. 

E. 991, 11 Ga.App. 660. 

70 C.J. P 1016 note 34. 

73 , Pa.—^Bank of Pittsburg v. Pur¬ 
cell, 133 A. 31, 286 Pa. 114. 

74. IlL—^People v. Pfanschmidt, 104 
N.E. 804, 262 Ill. 411, Ann.Cas. 
1915A 1171. 

70 C.J. P 1016 note 36. 

76 . Tex.—Earhart v. Agnew. Civ. 
App., 190 S.W. 1140, reversed on 
other grounds, Com.App.. 222 S. 
W. 188. 

76. Md.—Capital Traction Co. v. 
Contner. 87 A. 904, 120 Md. 78. 

70 C.J. P 1016 note 38. 

77. Mo.—State v. Couch, 111 S.W. 
2d 147, 341 Mo. 1239. 

70 C.J, P 1016 note 39. 

78. La.—State v. Natalie, 135 So. 

34, 172 709. 

70 C.J. P 1017 note 40. 

79. Ala.—Gunn v. State, 186 So. 
870, 24 AlaApp. 494. 

70 C.J. p 1017 note 41. 

sa Tex.—^Long v. State, 127 S.W. 
661, 69 Tex.Cr. 103, Ann.Cas.l012A 
1244. 

70 C.J. P 1017 note 42, 

81. Ala.—Skinner v. State, 60 So.2d 
363, 36 Ala.App. 434, certiorari de¬ 
nied 60 So.2d 367, 258 Ala. 713— 
Wyatt V. State, 46 So.2d 837, 36 
Ala.App. 147, certiorari denied 46 
So.2d 847, 254 Ala. 74. 

70 C.J. p 1017 note 43. 

82. Iowa.—State v. Patrick, 207 N. 
W. 393, 201 Iowa 368. 

Tex.—Grimes v. State, 160 S.W. 689, 
71 Tex.Cr. 614. 

83 . La.—State v. Jones, 125 So. 127, 
169 La. 291. 

84. Mo.—St. Louis Brewing Ass’n 
V. Schafer, 242 S.W. 692, 210 Mo. 
App. 213. 

85. Ga.—Southern Cotton Oil Co. v. 
Raines, 166 S.B. 484, 171 Ga. 154. 

70 C.J. P 1017 note 47. 

88. Ga.—McKibben v. State, 149 S. 

E. 301, 40 Ga.App. 266. 

70 C.J. p 1017 note 48. 


87. Ala.—Hesk v. Ellis, 75 So. 329, 
200 Ala, 17. 

70 G.J. p 1017 note 49. 

88. Cal.—People v. White, 278 P.2d 
9, 43 C.2d 740, certiorari denied 
White v. State of Cal., 76 S.Ct. 120, 
360 U.S. 876, 100 L.Bd. 774. 

People V. Rich, 215 P.2d 788, 96 
C.A.2d 679. 

N.T.—^People v. Cannizzaro, 141 N.T. 
S.2d 169, 285 App.Div. 747, reversed 
on other grounds 161 N.T.S.2d 379, 
1 N.T.2d 167, 134 N.B.2d 206. 

Tex.—Collins v. State, 178 S.W. 346, 
77 Tex.Cr. 166. 

89. W.Va.—State v. Koch, 84 S.B. 
610, 75 W.Va. 648. 

70 C.J. P 1017 note 61. 

90. Colo.—^Roth V. Dawedoll, 135 P. 
352, 55 Colo. 352. 

70 C,J. p 1017 note 62. 

91. U.S.—Mitchell v. Pittsburgh, C., 
C. & St. L. R. Co., C.C.A.Ohio, 13 
P.2d 704. 

70 C.J. p 1017 note 63. 

92. Ky.—Supreme Tribe of Ben Hur 

V. Cosgrove, 169 S.W. 999, 160 Ky. 
595, 161 Ky. 484. 

70 C.J. p 1017 note 64. 

93. Ky.—Jones v. Commonwealth, 
62 S.W.2d 66. 250 Ky. 217. 

70 C.J. p 1017 note 65. 

94. Iowa.—State v. Johnson, 144 N. 

W. 303, 162 Iowa 697. 

95. Tex.—Sapp v. State, 190 S.W. 
489, 80 Tex.Cr. 363. 

70 C. J. p 1018 note 67. 

98. Cal.—^People v. Hume, 132 P.2d 
62, 66 C.A.2d 262. 

Okl,—De Armond v. State, Cr., 285 
P.2d 236—^Louis v. State, 222 P.2d 
160, 92 Okl.Cr. 166—Cambron v. 
State, 193 P.2d 888, 86 Okl.Cr. 437 
—Woodruff V. State, 126 P.2d 211, 
74 OkLCr. 289—Little v. State, 116 
P.2d 266, 72 Okl.Cr. 273—^Alcorn v. 
State, 106 P.2d 838, 70 Okl.Cr. 386 
—Self v. State, 70 P.2d 1083, 62 
OkLCr. 208. 

Or.—State v. McKiel, 269 P. 917, 122 
Or. 504. 

Tex.—^Hindman v. State, 211 S.W.2d 
182, 162 Tex.Cr. 76. 

70 C.J. p 1018 note 68. 
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97. N.T.—Goldberg v. Weinberger, 
116 N.T.S. 1098. 

70 C.J. p 1018 note 59. 

98. Tex.—Coleman v. State, 168 S- 
W. 1137, 71 Tex.Cr. 20. 

70 C.J. p 1018 note 60. 

99. Ohio.—^Fleming v. State, 171 N. 
E. 27, 122 Ohio St. 166, certiorari 
denied 61 S.Ct 39, 282 XJ.S. 800, 76 
L.Bd. 719. 

L Wash.—State v. Simpson, 206 P. 

661, 119 Wash. 653. 

70 C.J. p 1018 note 62. 

2. Miss.—^Kolb V. State, 93 So. 368, 
129 Miss. 834. 

70 C.J. p 1018 note 63. 

3. XJ.S.—^Pullman Co. v. Culbreth, 
C.C.A.Ala., 2 F.2d 640, 42 A.L.R. 
164. 

70 C.J. p 1018 note 64. 

4. Mo.—^Hartman v. Fleming, 264 S. 
W. 873. 

70 C.J. p 1018 note 66. 

5. N.C.—Federal Land Bank of Co¬ 
lumbia V. Robertson, 187 S.B. 676, 
210 N.C. 436. 

6. Ala.—Curlee v. State, 196 So. 
430, 240 Ala. 16. 

70 C.J. p 1018 note 66. 

7. Tex.—^Wade v. State, 171 S.W. 
713, 75 Tex.Cr. 631. 

8. Ala.—^Hamilton v. Cranford Mer¬ 
cantile Co., 78 So. 401, 201 Ala, 
403. 

Rogers v. Whittle, 74 So. 96, 16 
Ala.App. 550. 

9. Iowa.—In re Repp’s Estate, 40 
N.W.2d 607, 241 Iowa 190. 

Mich.—^In re Barth’s Estate, 299 N. 

W. 118, 298 Mich. 388. 

70 C.J. p 1018 note 69. 

The deolaratioiis of an attesting 
witness may, when inconsistent with 
his testimony, be admissible to Im¬ 
peach him as a witness. 

Iowa.—In re Repp's Estate, 40 N.W* 
2d 607, 241 Iowa 190. 

10. Iowa.—Dugger v. Kelly, 150 N. 
W. 27, 168 Iowa 129. 

70 C.J. p 1018 note 70. 

11- N.H.—Cooper v. Hopkins, 48 A. 

100. 70 N.H. 271. 

Wash.—State v. Susan, 278 P. 149,. 
152 Wash. 366. 

12. N.T.—Ankersmit v, Tuch, 20 
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WITNESSES §§ 573-575 


Fact that another trial growing out of the same 
transaction is unavoidably disclosed by bringing out 
former contradictory statements of a witness can¬ 
not deprive a party of the right to show such state¬ 
ments.^® 

§ 574. Witnesses Who May Be Impeached 

The impeachment of a party to a civil action or 
an accused person or persons sustaining a relation 
to a party is considered infra § 575, while the im¬ 
peachment of absent or deceased witnesses, im¬ 
peaching witnesses, or one’s own witnesses is con¬ 
sidered infra §§ 576-578. 

Examine Pocket Parts for later cases. 


§ 575 . -Party or Accused; Prosecuting 

Witness or Others Susteiining Rela¬ 
tion to Party 

A party to a civil action, an accused in a criminal 
prosecution, a prosecuting witness and others sustaining 
a relation to a party, such as an agent, servant, or 
spouse, may be impeached by showing prior Inconsistent 
statements. 

Within the general rule that a witness may be 
impeached by showing that at other times and places 
he has made statements which are inconsistent with, 
or in contradiction of, his testimony, as discussed 
supra § 573, a party to a civil action, when testi¬ 
fying as a witness may be so impeached by his ad¬ 
versary.^^ Similarly, in a criminal case, a prose¬ 
cution witness^® or an accused who testifies in his 
own behalf,^® or a defendant who is called to give 


B. 819, 114 N.T. 61, 23 Abb.N.Caa. 
87. 

70 C.J. p 1018 note 72. 

13. Ill.—^Beisch v. People. 82 N.E. 
321, 229 Ill. 574. 

14. U.S.—Walker v. West Coast 
Fast Freight. Inc., C.A.Or., 233 P. 
2d 939. 

Arlz.—^Euth V. Rhodes, 186 P-2d 304, 

66 Ariz. 129. 

Ark,—Pacific Mut Life Ins. Co. of 
California v. Butler, 93 S.W.2d 329, 
192 Ark. 614. 

Ill.—^Rodenkirk, for Use of Delten- 
bach V, State Farm Mut. Auto. Ins. 
Co., 60 N.R2d 269, 325 Ill.App. 
421. 

Maas.—Horneman v. Brown, 190 N.E. 
735, 286 Mass. 65. 

N.J.—^Link v. Eastern Aircraft, Lin¬ 
den Division, General Motors Corp., 

67 A2d 8, 136 N.J.Law 640. 

N.C.—^Johnson Cotton Co. of Conway 
V. Ford. 79 S.B.2d 389, 239 N.C 
292. 

Pa.—^Kerr v. Clements, 25 A2d 737, 
148 Pa.Super. 378. 

Va.—^Alspaugh v. Diggs, 77 S.E.2d 
362, 196 Va. 1. 

70 C.J. p 1019 note 78. 

Party may not cause s^bf-coatradlo- 
tlon 

(1) A party offering himself as a 
witness in his own behalf cannot 
cause himself to he contradicted or 
his testimony neutralized through 
prior oral or written inconsistent or 
contrary statements made by him. 
N.J.—Crothers v. Caroselli, 20 A.2d 

77, 126 N.J.Law 690. 

(2) Statute providing that any 
party may introduce proof that a 
“witness’* has made a prior incon¬ 
sistent statement, provided it is in 
writing subscribed by him, has been 
held to apply only to impeachment 
of witnesses and not parties. 

N.T.—^Friedman v. Berkowltz, 136 N. 
Y.S.2d 81, 206 mac. 889. 


Party called by adversary 
Where defendant motorist, called 
as a witness by plaintiffs hut not 
sworn in his own behalf in action 
for injuries sustained by passenger 
in defendant’s automobile, testified 
on direct examination that he was 
acauainted with passenger, permit¬ 
ting a witness called by defendant 
to testify as to contradictory extra¬ 
judicial statement was not error as 
permitting defendant to impeach his 
own witness. 

N.Y.—Van Epps v. Carpenter, 122 N. 
Y.S.2d 719, 282 App.Div. 799, ap¬ 
peal denied 124 N.Y.S.2d 368, 282 
App.Div. 846. 

15. Okl.—^De Armond v. State, Cr., 
286 P.2d 236—Louis v. State, 222 
P.2d 160, 92 Okl.Cr. 166—Cambron 
v. State, 193 P.2d 888, 86 OkLCr. 

I 437—Woodruff v. State, 126 P.2d 
211, 74 OkLCr. 289—Little v. State, 
116 P.2d 266, 72 Okl.Cr. 273—Al¬ 
corn V. State, 106 P.2d 838, 70 Okl. 
Cr. 386—Self v. State, 70 P.2d 
1083, 62 OkLCr. 208. 

70 C.J. p 1019 note 79. 

16. U.S.—^Ayres v. U. S., C.A.Tex., 
193 F.2d 739—Weiss v. U. S., C.C. 
ALa., 122 F.2d 676, certiorari de¬ 
nied 62 S.Ct. 300, 314 U.S. 687, 86 L. 
Ed. 650, rehearing denied 62 S.Ct. | 
478, 314 U.S. 716, 86 L.Ed. 670—1 

U. S. V. Buckner, C.C.A.N.T., 108 
F.2d 921, certiorari denied Buck¬ 
ner V. U. S., 60 S.Ct. 613, 309 U.S. 
669, 84 L.Bd. 1016—Rees v. U. S., 
C,C.AMd., 96 F.2d 784. 

Ala.—Chambers v. State, 84 So.2d 
342, 264 Ala. 8—^Douglass v. State, 
68 So.2d 608, 257 Ala. 269—Brown 

V. State, 10 So.2d 855, 243 Ala. 529. 
Gilliam v. State, 89 So.2d 584, 

38 Ala.App. 420, certiorari denied 
89 So.2d 587, 265 Ala. 696. 

Ariz.—^McDaniels v. State, 168 P.2d 
151, 62 Ariz. 339. 

Ark.—^Black v. State, 222 S.W.2d 816, 
216 Ark, 618, certiorari denied 70 
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S.Ct. 490, 388 U.S. 956, 94 L.Ed. 690 
—Hamm v. State, 214 S.W.2d 917, 
214 Ark. 171. 

Cal.—^People v. Cavanaugh, 282 P.2d 
53, 44 C.2d 252, certiorari denied 
Cavanaugh v. People of State of 
Cal., 76 S.Ct. 326, 350, 960, 100 L.Ed. 
828—^People v. Kynette, 104 P.2d 
794, 16 C.2d 731, certiorari denied 
Kynette v. People of State of Cali¬ 
fornia. 61 S.Ct 806. 312 U.S. 703, 
86 L.Bd. 1X36. 

People V. Lyon. 288 P.2d 57, 136 
C.A.2d 658—^People v. Tennyson, 
273 P.2d 593, 127 C.A2d 243—Peo¬ 
ple V. Bjornsen, 180 P.2d 448, 79 
C.A2d 619—People v. Hicks, 172 
P.2d 666, 76 C.A2d 142—People v. 
Allen, 118 P.2d 927, 47 C.A2d 736, 

Colo.—^Routa V, People, 192 P.2d 436, 
117 Colo. 564. 

Fla.—Story v. State, 63 So.2d 920, 
certiorari denied Story v. State of 
Fla., 72 S.Ct. 1066, 343 U.S. 968. 
96 L.Ed. 1357. 

Ga.—Bodne v. State, 41 S,B.2d 165, 
74 Ga.App. 669. 

Ill.—^People V. Biloche, 112 N.E.2d 
162, 414 Ill. 604, certiorari denied 
Biloche v. People of State of Ill., 
74 S.Ct. 131, 846 U.S. 878, 98 L.Bd. 
385—^People v. Smith, 62 N.E.2d 
669, 391 Ill. 172—^People v. Kasal- 
lis, 62 N.B.2d 209, 386 Ill. 158— 
People V. Skolnick, 194 N.E. 551, 
859 111. 333. 

Ind.—Crickmore v. State, 12 N.E. 2d 
266, 213 Ind. 586. 

Xan .—State v. Aguirre, 206 P.2d 118, 
167 Kan. 266. 

Ky,—Collier v. Commonwealth, 198 
S.W.2d 974, 803 Ky. 670—Fry v. 
Commonwe^th, 82 S.W.2d 481, 269 
Ky. 337. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 666, 310 Mass. 733. 

Mich.—^People v. Karoll, 24 N.W.2d 
167, 316 Mich. 423. 

Mo.—State v. Kaufman, 264 S.W.2d 
640—State v. Christian, 245 S.W. 
2d 895—State v. Woods, 142 S.W. 
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§§ 575-576 WITNESSES 


testimony in behalf of a codefendant,^^ may be im¬ 
peached in this manner. 

Persons hearing particular relationship to party. 
An agent who testifies on behalf of his principal as 
a party in an action may be impeached by proof of 
contradictory statements,as may an agent who 
testifies against his principal.^® Similarly, a servant 
who testifies in behalf of his employer may also 
be so impeached.20 The wife of accused in a crim¬ 
inal prosecution appearing as a witness in behalf of 
her husband may be impeached by proof of prior 
statements which are inconsistent with, or in con¬ 
tradiction of, her testimony as witness,^! and when 
a defendant in a criminal prosecution calls the wife 
of his codefendant as a witness in behalf of the de¬ 
fendant so calling her, she may be impeached.^^ 

g 576 . -Absent or Deceased Witnesses 

Where the testimony of an absent op deceased wit¬ 
ness given at a former trial or preliminary hearing Is 
read at the instant trial, there Is a conflict of authority 
as to whether his testimony may be impeached by proof 
of inconsistent or contradictory statements. 

Where the testimony of an absent witness given 
at a former trial or preliminary hearing is read at 
the instant trial, whether or not his absence has the 
effect of precluding impeachment by proof of in¬ 
consistent or contradictory statements may depend 
on the view taken in the particular jurisdiction as 
to the necessity for laying a foundation for proof 
of such statements in the case of absent witness- 
es.23 Thus, where no foundation is deemed neces¬ 


sary, the absent witness may be impeached by proof 
of inconsistent or contradictory statements,2* but 
the rule is otherwise where the laying of a foimda- 
tion is considered necessary, since the absence of 
the witness prevents the laying of a proper founda- 
tion,25 

Deceased witnesses. As a general rule, a deceased 
witness whose prior testimony is admitted may not 
be impeached by showing alleged contradictory or 
inconsistent statements.26 However, it has also been 
held that the testimony of a deceased witness may 
be impeached by his extrajudicial statements where 
a proper predicate has in fact been actually laid 
for the admission of such statements,^? and that 
there are circumstances under which the testimony 
of a deceased witness may be impeached without a 
predicate,23 as where the deceased witness has made 
the supposed inconsistent statements subsequent to 
the time that he testified on an examining trial and 
such testimony has been reproduced in the main tri¬ 
al,2® or where the testimony of a witness in the 
original trial of a case was after her death repro¬ 
duced on a subsequent trial.33 

On application for continuance. Although there 
is authority to the contrary,2i in the absence of a 
statute otherwise providing, it has been held that 
where a party admits, in order to prevent a con¬ 
tinuance, that an absent witness would testify as 
stated in the application for the continuance, such 
party cannot impeach the absent witness by proof 


2d 87, 846 Mo. 538—State v. Per- | 
kins, 116 S.W.2d 80, 342 Mo. 660. ^ 

N.C.—State v. Wilson, 7 S.B.2d 11, | 
217 N.C. 123. i 

Okl.—Haddock v. State, 81 P.2d 339, 
64 Okl.Cr. 353. 

Tenn.—Waller v. State, 160 S.W.2d 

404, 178 Tenn. 609. 

Tex.—Halbert v. State, 187 S.W.2d 
1010, 138 TexCr. 592—Calloway v. 
State. 129 S.W.2d 646, 137 TexCr. 

405. 

Va.—Carson v. Commonwealth, 49 S. 
B. 704, 188 Va. 398. 

Wash-—State v. Gilmore, 257 P.2d 
216, 42 Wash. 2d 624—State v. 

Brown, 197 P.2d 590, 31 Wash.2d 
476, opinion adhered to 202 P.2d 
461, 31 Wash.2d 475. 

—state v. Cardnflf, 93 S.B.2d 
602^—State v. Ruble, 193 S.E. 667, 
119 W.Va. 366. 

70 C.J. p 1019 note 80. 

17- Okl.—^Leeth v. State, 230 P.2d 
942, 94 Okl.Cr. 61. 

18. Ala.—Alabama Great Southern 
B. Co. V. Cardwell, 60 So. 107, 179 
Ala. 178. 

70 C.J. p 1020 note 81, 


19. Mo.—^Peck V. Ritchey, 66 Mo. 

N.T.—^Tripp V. Klrmes, 2 N.T.S. 19. 
70 C.J. P 1020 note 82. 

20. Tex.—Norvell Service Co. v. 
Spell, Civ,App., 288 S.W.2d 133, er¬ 
ror refused no reversible error. 

70 C.J. P 1020 note 83. I 

21. Mo.—State v. Mayberry, 226 S. 
W.2d 726, 360 Mo. 86. 

Tex.—Johns v. State, 86 S.W.2d 285, 
129 Tex.Cr. 206. 

70 C.J. p 1021 note 84. 

22. Tex.—^Link v. State, 164 S.W. 
987, 73 Tex.Cr. 82. 

23. Cal.—People v. CoHup, 167 P. 
2d 714, 27 C.2d 829. 

Necessity for laying foundation for 
proof of inconsistent statements 
by absent witness see infra § 602. 

24. Cal.—^People v. Collup, 167 P. 
2d 714, 27 C.2d 829, overruling Peo¬ 
ple V. Compton, 64 P. 849, 132 C. 
484, and People v. Witty, 72 P. 
177, 138 C. 576, both discussed in 
and also overruled in People v. 
Greenwell, 66 P.2d 674, 20 C.A.2d 
266. 


People V. Redston, 293 P.2d 880, 
139 C.A.2d 485. 

70 C.J. p 1021 note 87. 

25. Ala.—^Holt Lumber Co. v. Giv¬ 
ens, 72 So. 257, 196 Ala. 640. 

70 C.J. p 1021 note 89. 

26. XJ.S.—^Pranzen v. B. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
P 2d 837 

N.Y.—^People V. Hines, 29 N.E.2d 483, 
284 N.T. 93. 

70 C.J. p 1021 note 92. 

27. Tex.—Hirschberg v. State, 35 S. 
W.2d 430, 117 Tex.Cr. 504. 

70 C.J. p 1022 note 93. 

28. Tex.—^Hamblin v. State, 30 S.W. 
1076, 34 Tex.Cr. 368. 

129. Tex.—^Hamblin v. State, supra. 
70 C.J. P 1022 note 97. 

30. Tex.—Mitchell v. State, 222 S. 

W. 983, 87 Tex.Cr. 680. 

70 C.J. P 1022 note 98. 

3L Mass.—^Bruneau v. Bailey, 164 
N.B. 89, 265 Mass. 301. 

Or.—^Prancisco v. Circle Tours Sight¬ 
seeing Co., 266 P. 801, 126 Or. 80. 
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of inconsistent statements,32 except by agreement's 
Under a statute providing that on an application for 
a continuance because of an absent witness, the 
opposite party on admitting that the witness would, 
if present, testify to the facts set out in applicant’s 
affidavit and on the reception of the same into evi¬ 
dence the opposite party may prove any contradic¬ 
tory statements made by such absent witness with 
respect to the matter in issue and on trial he may 
1)6 so impeached, and the fact that he cannot be 
called to contradict such impeaching testimony is 
immaterial to the operation of the mltM 

^ 577. - Impeaching Witness 

An Impeaciilng witness may himself be Impeached 
by proof of Inconsistent or contradictory statements. 

A witness who is called to impeach another wit¬ 
ness may himself be impeached by proof of incon¬ 
sistent or contradictory statements,35 although an 
impeaching witness cannot be impeached by the 
party by whom he was called^e unless circumstances 
warranting impeachment of one’s own witness, as 
discussed infra § 578, are present.37 

578. - Impeachment of One^s Own 

Witness 

a. In general 

b. Asking or examining witness as to in- 


WITNESSES §§ 576-578 

consistent or contradictory state¬ 
ments 

c. Surprise or entrapment 

d. Hostile or adverse witness 

e. Witness whom party is compelled to 

call 

f. Party called as witness by adversary 

g. Witness called by both parties 

h. Witness called by court 

i. Production of evidence, examination, 

and cross-examination as determin¬ 
ing right to impeach 

j. Time for impeachment 

k. Proof of inconsistent or contradictory 

statements 

a. In General 

As a general rule, subject to certain exceptions, a 
party may not discredit his own witness by proof that 
such witness has made prior statements Inconsistent with 
his testimony. 

In accordance with the general rule that a party 
cannot impeach a witness whom he has introduced, 
as discussed supra § 477, subject to certain excep¬ 
tions hereinafter noted, and in the absence of a 
statute otherwise providing, 38 as a general rule, a 
party may not discredit his own witness by proof 
that such witness has made prior statements incon- 


■32. V.S .—Cohen v. Travelers Ins. 
Co., C.C.A.I11., 184 F.2d 378. 

—Coffey v. Jenkins, 109 S.B, 117, 
117 S.C. 321. 

70 C.J. P 1022 note 2, 

33 . S.C.—^Hutmacher v. Charleston 
Cons. R., etc., Co., 40 S.E. 1029, 63 
S.C. 123. 

34. Mo.—Crockett v. Kansas City 
Rys. Co., 243 S.W. 902. 

70 C.J. P 1022 note 4. 

36. Cal.—^People v. Le Beau, 246 P. 
2d 802, 39 C.2d 146. 

70 C.J. p 1023 note 5. j 

36. Or.—State v. Walton, 99 P. 431, 
101 P. 389, 102 P. 173. 63 Or. 657. 

37. Cal.—People v. Le Beau, 245 P. 
2d 302, 39 C.2a 146. 

38. Ark.—Mllum v. Clark, 287 S.W. 
2d 460, 225 Ark. 1040. 

Cal.—^People v. Newson, 230 P.2d 
618, 37 C.2d 34. 

People V. Williams, 231 P.2a 664, 
104 C.A.2d 328. 

Idaho.—State v. Mundell, 168 P.2d 
799, 66 Idaho 339. 

Ind.—^Beneks v. State, 196 N.E. 78, 
208 Ind. 317. 

TKy.—Commonwealth v. Strunk, 298 
S.W.2d 629—Haley v. Common¬ 
wealth, 261 S.W.2d 439—Harvey v. 
Commonwealth, 162 S.W.2d 282, 


287 Ky. 92—^Buck v. Kleinschmidt 
131 S.W.2d 714, 279 Ky. 669. 

Mass.—^Homeman v. Brown, 190 N.B. 
735, 286 Masa 65. 

Mont—State v. Traufer, 97 P.2d 336, 
109 Mont 276. 

N.T.—^People V. Ferraro, 65 N.E.2d 
861, 293 N.T. 61—Crawford v. Ni- 
lan, 46 N.B.2d 612, 289 N.T. 444— 
Bachand v. Daniel Reeves, Inc., 18 
N.K,2d 23, 279 N.T. 179. 

Commissioner of Public Welfare 
of City of New Tork, on Complaint 
of Barretta v, Unger, 35 N,T,S.2d 
928, 264 App.Div. 894—Lewis v. 
Rau, 16 N.T.S.2d 579. 268 App.Div. 
67, reargument denied 16 N.T.S.2d 
1017, 268 App.Div. 876—^Roge v. 
Valentine. 7 N.T.S.2d 958, 266 App. 
Dlv. 476, reargument denied 9 N. 
T.S.2d 900, 256 App.Div. 817, re¬ 
versed on other grounds 20 N.B. 
2d 761, 280 N.T. 268, reargument 
denied 21 N.B.2d 696, 280 N.T. 809. 

Peck V, Saltzman, Sup., 296 N.T. 
S. 299,163 Misc. 60. 

Or.—^Bennett v. Spagele, 113 P*2d 
207, 166 Or. 449—^Lynn v. Stin- 
nette. 31 P.2d 764, 147 Or. 106. 

Statute strictly ooustrued 
A statute permitting impeachment 
of one’s own witness by inconsistent 
statements in writing subscribed by 
witness or made under oath is in der- 
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ogation of common law and must 
be strictly construed. 

N.T.—Jenkins v. 313-821 W. 87th St. 
Corp., 31 N.E.2d 508, 284 N.T. 397, 
reargument denied 38 N.E.2d 547, 
286 N.T. 614. 

Seotioii of a ^'oivll’’ code held ap¬ 
plicable to cr imin al cases 
Ky,—^Haley V. Commonwealth, 261 S. 
W.2d 439—^Harvey v. Common¬ 
wealth, 152 S.W.2d 282, 287 Ky. 
92. 

Party included la term “witness'* 

The term “witness” under a stat¬ 
ute providing that a party produc¬ 
ing a witness may prove that he has 
made, at other times, statements in¬ 
consistent with his present testimo¬ 
ny has been held to comprehend a 
party. 

Mass.—Homeman v. Brown, 190 N. 
E. 785, 286 Mass. 66. 

Bmployee of adverse party 
Under a statute providing that If 
a party calls as a witness in his be¬ 
half, the opposite party, his agent, or 
employee, he shall have the right to 
cross-examine such witness the same 
as if he were called by the opposite 
party, plaintiff having called em¬ 
ployee of defendant as a witness is 
entitled to contradict his testimony 
by extrajudicial statements. 
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sistent with his testimony and this rule cannot 
be circumvented by the device of introducing* the 
prior statements under the g^ise of corroborating 
evidence.^® In a criminal trial the state is not pre¬ 
cluded from proving prior contradictory statements 
of a witness for accused because of its having had 
such witness before the grand jury>^ 

Liability insurance cases. Where the nominal de¬ 
fendant in actions defended by a liability insurer is 
called as a witness by insurer, although it has been 
held that insurer cannot impeach the witness by pri¬ 
or statements made by him and inconsistent with, 
or in contradiction of, his testimony,^2 Jt has also 
been held that such witness may be so impeached,^^ 
particularly where it appears that the nominal de- 
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fendant who is called as a witness is in fact friendly 
to plaintiff^^ and where insurer is surprised by tes¬ 
timony of the witness.^® 

b. Asking or Examining Witness as to Incon¬ 
sistent or Contradictory Statements 

It Is usually permissible to ask one’s own witness 
whether he has made statements inconsistent with hia 
testimony and, aside from any consideration of Impeach¬ 
ment, the examination of one’s own witness as to his in- 
consistent statements may be proper for the purpose of 
testing his recollection or refreshing his memory, induc¬ 
ing him to correct his testimony, and other purposes. 

It is usually permissible for a party to ask his 
own witness whether he has made statements in¬ 
consistent with his testimony's For example, a 


Mich.—Spillman v. Welmaster. 271 
N.W. 564. 279 Mich. 93. 

39. XJ.S.—Palm v. New York, N. H. 
& H. R. Co.. C.A.N.Y.. 200 P.2d 67 
—Ward V. IT. S., C.C.A.Ga., 96 P.2d 
189—^London Guarantee & Acc. Co. 
V. Woelfle, C.C.A.MO., 83 P.2d 325 
—Mansolilll v. U. S., C.C.A.Mass., 2 
P.2d 42. 

Ala.—Jarrell v. State. 60 So.2d 767. 
35 Ala.App. 256, reversed on other 
grounds 60 So.2d 774. 265 Ala. 128, 
affirmed 60 So.2d 776, 256 Ala. 209. 
^ 1 .—^People V. Zammora, 152 P.2d 
180. 66 C.A.2d 166—Gladstone v. 
Fortier, 70 P.2d 255. 22 C.A.2d 1. 
Ga.—^Askins v. State. 81 S.B.2d 471, 
210 Ga. 532. 

HI.—^People V. Kraus, 37 N.E.2d 182. 
377 Ill. 639—People v. Daniels, 188 
N.B. 886, 354 Ill. 600. 

McCray v. Illinois Cent. R. Co., 
139 N.B.2d 817, 12 Ill.App. 426. 

Ky.—^Ne Camp v. Commonwealth, 225 
S.W.2d 109, 311 Ky. 676. 

Md.—State, for Use of Chenoweth, 

V. Baltimore Contracting Co., 6 A. 
2d 625, 177 Md. 1. 

Mich.—^Higdon v. Kelley, 63 N.W.2d 
592, 339 Mich. 209—Thelen v. Mu¬ 
tual Ben. Health & Acc. Ass'n, 7 
N.W.2d 128, 304 Mich. 17. 

Minn.-Wlndorski v. Doyle, 18 N.W. 

2d 142, 219 Minn. 402. 

Mo.—^Hayea v. Kansas City Southern 
Ry. Co., 260 S.W.2d 491—^Malone v. 
Gardner, 242 S.W.2d 616, 362 Mo. 
589—Conner v. Nelswender, 232 S. 

W. 2d 469, 360 Mo. 1074—State ex 
rel. Mutual Ben. Health & Acc. 
Ass’n V. Hughes, 174 S.W.2d 869, 
351 Mo. 1081—Crabtree v. Kum, 
173 S.W.2d 861, 351 Mo. 628—Pu¬ 
litzer V. Chapman, 85 S.W.2d 400, 
337 Mo. 298. 

Zips V. Mutual Ben. Health & 
Acc. Ass'n, App., 169 S.W.2d 62, 
modified on other grounds State 
ex reL Mutual Ben. Health & Acc. 
Ass’n V. Hughes, 174 S.W.2d 869, 
351 Mo. 1081—Ooxpus Juris cited 
la Woelfle v. Connecticut Mut. Life 


Ins. Co. of Hartford, Conn., 112 S. 
W.2d 866, 872, 234 Mo.App. 135. 
N.M.—State v. Lopez, 131 P.2d 273, 
46 N.M. 463. 

N.Y.—^Peck V. Saltzman, 296 N.Y.S. 
299, 163 Mlsc. 50. 

N.C.—State v. Tilley, 79 S.R2d 473, 
239 N.C. 246—State v. Freeman, 
196 S.E. 308, 213 N.C. 378. 

N.D.—State v. Noel, 268 N.W. 664, 66 
N.D. 676. 

Okl.—Gillaspy v. State, 266 P.2d 302, 
96 Okl.Cr. 347. 

Or.—Tauscher v. Doernbecher Mfg. 

Co., 66 P.2d 818, 163 Or. 162. 

Pa—In re Nagy, 82 A.2d 691, 169 
Pa.Super. 388. 

S.C.—^Ex parte Nlmmer, 47 S.E.2d 
716, 212 S.C. 311—Scott v. Inter¬ 
national Agr. Corp., 184 S.E. 133, 
180 S.C. 1. 

Tex.—Gooden v. ^tna Life Ins. Co., 
Clv.App., 84 S.W.2d 563. 

Compton V. State, 136 S.W.2d 
712, 138 Tex.Cr. 262—Baughn v. 
State, 73 S.W.2d 855, 126 Tex.Cr. 
637. , 

Utah.—State v. Leek, 39 P.2d 1091, 85 j 
Utah 531. 

W.Va.—^Hartley v. Crede, 82 S.E.2d 
672. 

70 C.J. p 1023 note 9. 

Bvidenoe of prior statement made 
by defendant inconsistent with her 
testimony given in court, offered in 
evidence by defendant’s attorney, 
would be inadmissible at common 
law. 

Mass.—^Homeman v. Brown, 190 N. 

E. 735, 286 Mass. 65. 

Statement not so inconsistent as to 
violate role 

N.C.—State v. Walker, 38 S.E.2d 531, 
226 N.C. 458. 

40- N.C.—State v. TUley, 79 S.E.2d 
473, 239 N.C. 246. 

41- Iowa.—State v. Brown, 102 N. 
W. 799, 128 Iowa 24. 

42- U.S.—^Katz V. Ross, C.A.Pa., 216 

F. 2d 880. 

538 


N.Y.—^Friedman v. Berkowitz, 136 
N.Y.S.2d 81, 206 Misc. 889. 

70 C.J. p 1025 note 12. 

43. Mass.—^Horneman v. Brown, 190 
N.E. 735, 286 Mass. 65. 

N.J.—^Posner v. Nutkis, 137 A. 716, 6 
N.J.Mlsc. 593. 

44. N.J.—Posner v. Nutkis, supra. 

70 C.J. p 1025 note 14. 

45. N.J.—Posner v. Nutkis, supra. 

70 C.J. p 1025 note 15. 

Surprise or entrapment by witness 
as authorizing impeachment by in¬ 
consistent or contradictory state¬ 
ments generally see infra subdivi¬ 
sion c of this section. 

46. U.S.—^Harman v. U. S., C.A.W. 
Va., 199 F.2d 34—Walker v. U. S., 
C.C.A.W.Va., 104 P.2d 466. 

Ala.—Willingham v. State, 74 So.2d 
241, 261 Ala. 464—^Louisville v. N. 
R. Co. V. Scott, 167 So. 672, 232 
Ala. 284. 

Woods V. State, 74 So.2d 535, 37 
Ala.App. 668—^Jarrell v. State, 60 
So.2d 767, 35 Ala.App. 256, re¬ 
versed on other grounds 60 So. 2d 
774, 256 Ala. 128, affirmed 60 So.2d 
776, 256 Ala. 209—^Ruffin v. State, 
6 So.2d 455, 30 Ala.App, 344, cer¬ 
tiorari denied 6 So.2d 456, 242 Ala. 
345. 

X^eb.—Corpus Juris cited in Moore v. 
State, 23 N.W.2d 662, 654, 147 Neb. 
390. 

N.Y.—People v. Portese, 108 N.Y.S.2d 
471, 279 App.Div. 63. 

Ohio.—State v. Rogers, 27 N.E.2d 
791, 64 Ohio App. 39. 

Vt.—State V. Searles, 184 A. 701, 108 
Vt. 236. 

70 C.J. p 1025 note 16. 

When, no contradictory statement 
made 

Permitting state over objections 
of accused to Impeach witness whom 
state had voluntarily called, by pro¬ 
pounding to the witness leading 
questions that the witness had made 
previous contradictory statements, 
was error where it did not appear 
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party may be permitted so to examine his own wit¬ 
ness as to show that the testimony of the witness 
operated as a surprise and although some au¬ 
thorities deny that such a question may be asked 
for the sole purpose of impeachment,it is held 
to be no objection that the incidental effect of such 
examination of one’s own witness is to impeach 
him.^^ Aside from any consideration of impeach¬ 


ment, the examination of one’s own witness as to 
his inconsistent or contradictory statements may be 
proper for the purpose of testing the recollection^® 
or refreshiing the memory^i of the witness, induc¬ 
ing him to correct his testimony,drawing out an 
explanation of his apparent inconsistency,53 or 
showing the circumstances which induced the party 


that witness ever made any contra- 
•dictory statements. 

Ga.—Smith v. State, 41 S.E.2d 179, 74 
Ga.App. 685. 

lEteasoa foa* mating statement 

In prosecution for larceny by fraud 
wherein victim had executed affida¬ 
vit that he was not sure that ac- 
■cused was person who swindled vic¬ 
tim, inquiry for which reason victim 
made an affidavit “that you knew 
was untrue?” was proper In order to 
show that what victim did was pur¬ 
suant to some agreement or under¬ 
standing which he had with accused 
as result of conference had with ac¬ 
cused, and was not an attempt by 
state to impeach its own witness 
and to contradict him. 

R.I.—State V. Esposito, 54 A.2d 1, 73 
R.I. 94. 

47. Md.—^Meyerson v. State, 28 A. 
2d 833, 181 Md. 105. 

Mo.'—Corpus Juris cited in Woelde 
V, Connecticut Mut. Life Ins. Co. 
of Hartford, Conn., 112 S.W.2d 865, 
874, 234 Mo.App. 185. 

Neb.—Corpus Juris cited in Moore v. 
State, 23 N,W.2d 662, 654, 147 Neb, 
390. I 

70 C,J. P 1026 note 17. 

48. Ala.—Schiefelln v. Schiefelin, 26 
So. 687, 127 Ala. 86. 

70 C.J. p 1026 note 18. 

49. Neb.—Corpus Juris cited in 
Moore v. State, 23 N.W.2d 552, 564, 
147 Neb. 390. 

Ohio.—State v. Duffy, 16 N,B.2d 536, 
134 Ohio St. 16. 

70 C.J. P 1026 note 20. 

50. Ariz.—State v. Lane, 211 P.2d 
821, 69 Ariz. 236. 

Neb.—Corpus Juris cited in Moore v. 
State, 28 N.W.2d 652, 654, 147 Neb, 
390. 

70 C.J. p 1027 note 21. 

51. U.S.—S. V. Allied Stevedoring 

Corp., C.A.N.T., 241 F.2d 926— 

Poliafico V, U. S., C.A.Ohio, 237 F. 
2d 97—^Palm v. New York, N. H. & 
H. R. Co., C.A.N.T., 200 F.2d 67— 
Hoffman v. U. S., C.aACal., 87 F. 
2d 410. 

Ala.—Jarrell v. State, 50 So.2d 767, 
35 Ala.App. 256, reversed on other 
grounds 60 So.2d 774, 255 Ala. 128, 
affirmed 50 So.2d 776, 255 Ala. 209. 
Ariz.—State v. Lane, 211 P.2d 821, 69 
Ariz. 236. 

Cal.—^People v. MacEwing, 288 P.2d 
257, 45 C.2d 218. 


Ching V. Dy Boon, 299 P.2d 668. 
143 C.A.2d 129. 

Ill.—People V. Quevreaux, 95 N.B.2d 
62, 407 Ill. 176, certiorari denied 71 
S.Ct. 485, 340 U.S. 938, 95 L.Bd. 
677. 

McCray v. Illinois Cent. R. Co., 
139 N.B.2d 817, 121 Ill.App.2d 425. 
Ky.—Carr v. Commonwealth, 210 S. 

W.2d 778, 307 Ky. 207. 

Mich.—Higdon v. Kelley, 63 N.W.2d 
692, 339 Mich. 209—People v. Nan- 
kervis, 46 N.W.2d 692, 380 Mich. 17 
—^People V. Roxborough, 12 N.W.2d 
466, 307 Mich. 576, certiorari de¬ 
nied Roxborough v. People, 65 S. 
Ct. 80, 323 U.S. 749, 89 L.Ed. 600, 
rehearing denied 65 S.Ct. 127, 323 

U. S. 816, 89 L.Ed. 648. 

Mo.—Corpus Juris cited in Woelfle 

V. Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., H2 S.W.id 865, 
874, 834 Mo.App. 135. 

Neb.—Corpus Juris cited in Moore 

V. State. 28 N.W.2d 652, 654, 147 
Neb. 390—Cornell v. State, 294 N. 

W. 851, 138 Neb. 708, opinion 

amended on other grounds 299 N. 
W. 231, 139 Neb. 878—Stanley v. 
Sun Ins. Office, 262 N.W. 807, 126 
Neb. 206. 

N.Y.—^People V. Ferraro, 66 N.B.2d 
861, 293 N.Y. 51. 

People V. Portese, 108 N.Y.S.2d 
471, 279 App.Div, 68. 

Ohio.—State v. Duffy, 15 N.E.2d 685, 
134 Ohio St. 16. 

State V. Rogers, 27 N.B.2d 791, 
64 Ohio App. 39. 

Tex.—^Baughn v. State, 73 S.W.2d 
865, 126 Tex.Cr. 637. 

Utah.—Morton v. Hood, 143 P.2d 434, 
106 Utah 484. 

70 C.J. p 1027 note 22. 

Extent of examination 

(1) Where effort is made to re¬ 
fresh memory of forgetful or un¬ 
willing witness, former written 
statements of witness may be ex¬ 
hibited to him for examination, but 
cannot be read to Jury, and if wit¬ 
ness denies statements or refuses to 
identify paper as copy of prior state¬ 
ments, state is concluded, and such 
paper may not be Identified by an¬ 
other witness. 

Mo.—state V. Gregory, 96 S.W.2d 47, 
339 Mo. 133. 

(2) A party who is surprised by 
his own witness’ testimony, that he 
does not remember relevant facts, 
will not ordinarily be allowed to in- 
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troduce prior statements by witness 
concerning those facts. 

Mass.—^Langan v. Pianowskl, 29 N.B. 
2d 700, 307 Mass. 149. 

(8) Other decisions see 70 C.J. P 
1027 note 22 [a]. 

Showing necessary 
A party may not examine his own 
witness as to latter's prior state¬ 
ments inconsistent with his testimo¬ 
ny in order to refresh his memory 
without showing that such party 
was entrapped into calling witness, 
or surprised by his testimony, or 
that witness* recollection is faulty, 
or needs refreshing. 

Md.—State, for Use of Chenoweth, 
V. Baltimore Contracting Co., 6 A. 
2d 626, 177 Md. 1. 

52. U.S.—U. S. V. Allied Stevedoring 
Corp., CJLN.Y., 241 P.2d 925— 
Pollafico V. U. S., C.A.Ohio, 237 F. 
2d 97. 

Ill.—^People V. Quevreaux, 95 N.E.2d 
62, 407 Ill. 176, certiorari denied 
71 S.Ct 485, 340 U.S. 938, 95 L.Ed. 
677. 

McCray v. Illinois Cent. R. Co., 
139 N.B.2d 817, 12 Ill.App.2d 426. 
Mich.—Higdon v. Kelley, 63 N.W.2d 
592, 339 Mich. 209. 

Neb.-'^orpus Juris cited in Moore 

V. State, 23 N.W.2d 662, 654, 147 
Neb. 390—Cornell v. State, 294 N. 

W. 861, 138 Neb. 708, opinion 

amended on other groxinds 299 N. 
W. 231, 139 Neb. 878—Stanley v. 
Sun Ins. Office, 262 N.W". 807, 126 
Neb. 206. 

Ohio.—State v. Duffy, 16 N.E.2d 636, 
184 Ohio St 16. 

State V. Rogers, 27 N.B.2d 791, 
64 Ohio App. 39. 

70 C.J. p 1028 note 23. 

63. Mich.—Higdon v. Kelley, 63 N. 
W.2d 592, 339 Mich. 209—^People v. 
Simard, 23 N.W.2d 106, 314 Mich. 
624. 

Neb.—Corpus Juris cited in Moore v. 
State, 23 N.W.2d 652, 654, 147 Neb. 
390. 

Ohio.—State v. Duffy, 16 N.B.2d 535, 
134 Ohio St 16. 

State V. Rogers, 27 N.B.2d 791, 
64 Ohio App. 39. 

Pa.—Commonwealth v. La Rue, 112 
A.2d 362, 381 Pa. 113. 

P.I.—State V. Esposito, 54 A.2d 1, 73 
R.I. 94. 

70 C.J. P 1028 note 24. 
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to call him,54 and that he has been placed at a dis¬ 
advantage by unexpected evidence.^^ 

c. Snrprise or Entrapment 

(1) In general 

(2) Necessity for showing surprise or 

entrapment 

(3) Necessity for affirmative testimony 

prejudicial to party calling witness 

(1) In General 

Although there Is authority to the contrary, where 
the testimony of a witness constitutes a surprise or en¬ 


trapment of the party calling him, the party thus de¬ 
ceived may ordinarily be permitted to Impeach the wit¬ 
ness by proof that he has made statements inconsistent 
with his testimony and may be permitted to examine the 
witness for this purpose. 

Although there is authority to the contrary,5 6 
where the testimony of a witness constitutes a sur¬ 
prise or entrapment of the party calling him, the 
party thus deceived may ordinarily, and sometimes, 
under appropriate statutes, be permitted to discredit 
or impeach the witness by proof that such witness 
has made prior statements inconsistent with, or con¬ 
tradictory to, his testimony,57 and may be permitted 


54. XJ.S.—McCraxiken v. Richmond, 
F. & P. R. Co., C.A.Va.. 240 F.2d 
484. 

Md.—^Meyerson v. State, 28 A.2d 833, 
181 Md. 105—^American Stores Co. 
V. Herman, 171 A. 54, 166 Md. 312. 
jTeb. —Corpus Juris cited in Moore v. 
State, 23 N.W.2d 662, 554, 147 Neb. 
890 —Cornell v. State, 294 N.W. 851, 
138 Neb. 708, opinion amended on 
other grounds 299 N.W. 231, 139 
Neb. 878—Stanley v. Sun Ins. Of¬ 
fice, 262 N.W. 807, 126 Neb. 206. 
Okl.—^Fleetwood v. State, 241 P.2d 
962, 95 Okl.Cr. 163—Akins v. State, 
216 P.2d 669, 91 Okl.Cr. 47—Car- 
roll V. State, 28 P.2d 588, 66 Okl.Cr. 
197. 

70 CJ. P 1028 note 26. 

55- Ala.—White v. State, 6 So. 829, 
87 Ala. 24. 

l^eb.— Corpus Juris cited In Moore v. 
State, 23 N.W.2d 662, 664, 147 Neb. 
390. 

56. N.T.—^Berkowsky v. New Tork 
City R. Co., Ill N.T.S. 989, 127 
App.Div. 644. 

70 C.J. p 1028 note 28. 

57. U.S.—^McCracken v. Richmond, 

F. & P. R. Co., C.A.Va., 240 P.2d 
484—Gendelman v. U. S., C.A.Cal., 
191 F.2d 993, certiorari denied 72 
S.Ct 802, 342 U.S. 909, 96 U.Ed. 
880 — XJ. S. V. Mlchener, C.C,A,N.J., 
152 F.2d 880—^Bllls v. U. S., C.C.A. 
Mo., 138 F.2d 612—^Pastrano v. U. 
S., C.CJLMd., 127 F.2d 43—U. S. 
V. Maggio, C.C.A.N.J., 126 F.2d 

166, certiorari denied Maggio v. U. 
S., 62 S.Ct. 1276, 316 U.S. 686, 86 L. 
Bd. 1768— Young v. U. S., C.C.A. 
Tex., 107 F.2d 490— TJ, S. v. Lonar^ 
do, C.CAuN.Y., 67 P.2d 883. 

Ala.—^Louisville & N. R. Co. v. Scott, 
167 So. 672, 282 Ala. 284. 

Woods V. State, 90 So.2d 92, 88 
Ala-App. 682. 

Cal.—^People v. MacBwing, 288 P.2d 
257, 46 C.2d 218—^People v. Sykes. 
280 P.2d 769, 44 C.2d 166, certiora¬ 
ri denied 76 S.Ct. 780, 349 U.S. 984, 
99 L.Ed. 1263—^People v. Le Beau, 
245 P.2d 802, 89 C.2d 146—People 
V. Madison, 46 P.2d 159, 3 C2d 
668 . 


People V. Spencer, 271 P.2d 682, 
126 C.A.2d 29—Bassett v. Crisp, 
248 P.2d 171, 113 C.A.2d 296—Peo¬ 
ple V. Reese. 150 P.2d 671. 66 C.A. 
2d 329—^People v. Zoifel, 95 P.2d 
160, 35 C.A.2d 216—Barsha v. Met- 
ro-Goldwyn-Mayer, 90 P.2d 371, 32 
C.A.2d 666—People v. Page, 83 P. 
2d 77, 28 C.A.2d 642—People v. 
Humphrey. 81 P.2d 688, 27 C.A.2d 
631—^People v. Wright, 79 P.2d 
102, 26 C.A.2d 197—People v. Gal¬ 
lagher. 66 P.2d 889. 12 C.A.2d 434 
—People V. Rosenthal, 33 P.2d 864, 
139 C.A. 42. 

Colo.—Corpus Juris cited in Hamby 

V. People. 128 P.2d 993, 996, 109 
Colo. 672. 

Del.—Tollln v. State, 78 A.2d 810, 7 
Terry 120—State v. Hopkins, Del. 
O. & T., 172 A. 841. 6 W.W.Harr. 
194. 

Ga.—Smith v. State, 188 S.B. 341, 183 
Ga. 289. 

Vaughn v. State, 32 S.E.2d 310, 
71 Ga.App, 800—Riggins v. State,! 
20 S,E.2d 95. 67 Ga.App. 309—| 
Hause v. State, 16 S.E.2d 520, 65 j 
Ga.App. 765. 

Idaho.—^Franklin v. Wooters, 45 P.2d 
804, 55 Idaho 619. 

Ill.—^People V. Quevreaux, 95 N.E. 
2d 62. 407 Ill. 176, certiorari de¬ 
nied 71 S.Ct. 485, 340 U.S. 938, 95 
L.Ed. 677. 

Kan.—State v. Maxwell, 102 P.2d 109, 
161 Kan. 961, 128 A.L.R. 1815— 
State V. Oltholf, 40 P.2d 884, 141 
Kan. 70. 

Ky.—^Eads v. Commonwealth, 296 S. 

W. 2d 449—Wilson v. Dalton’s 
Adm’r, 223 S.W.2d 978, 311 Ky. 286. 

La.—State v. Smith, 192 So. 106, 198 
La. 706. 

Md.—State, for Use of Chenoweth, 
V. Baltimore Contracting Co., 6 A. 
2d 626, 177 Md. 1. 

Minn.—Skinner v. Neubauer, 74 N.W. 
2d 666, 246 Minn, 291—^Fjellman v. 
Weller, 7 N,W.2d 621, 213 Minn. 
467. 

Miss.—^Rutland v. State, 155 So. 681, 
170 Miss. 650, suggestion of error 
overruled 156 So. 520, 170 Miss. 
650. 

Mo-—^Malone v. Gardner, 242 S.W.2d 
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516, 362 Mo. 569—Crabtree v. Kurn,. 
173 S.W.2d 851, 351 Mo. 628. 

Meredith v. Terminal R. R. Ass’n 
of St. Louis, App., 257 S.W.2d 221 
—^Hughes V. Patriotic Ins. Co. of 
America, App., 193 S.W.2d 968— 
Hinds V. Chicago. B. & Q. R. Co.^ 
App., 85 S.W.2d 165. 

Mont.—State v. Robinson, 96 P.2d: 
265, 109 Mont 322—State v. King- 
horn. 93 P.2d 964, 109 Mont 22. 
Neb.—Mantell v. State. 2 N.W.2d 
586, 141 Neb. 15—Mason v. Reyn¬ 
olds. 284 N.W. 257. 136 Neb. 773— 
Bernhardt v. Chicago, B. & Q. R- 
Co., 272 N.W. 209. 132 Neb. 346, 
certiorari denied 68 S.Ct 34, 302 U, 
S. 685, 82 L.Ed. 629. 

State V. Perillo, 87 A.2d 727, 
18 N.J.Super. 649—Ciardella v, 
Parker, 77 A.2d 496, 10 N.J.Super. 
537—State v. Rappise, 65 A.2d 266, 
3 N.J.Super. 30. 

State V. Hogan, 61 A.2d 70. 137 
N.J.Law 497, affirmed 63 A.2d 886, 
1 N.J. 376—Stappenbeck v. Jagels 
Fuel Corp., 36 A.2d 631, 131 N.J. 
Law 216—State v. Elliott, 28 A.2d 
697, 129 N.J.Law 169, affirmed 31 
A.2d 818, 130 N.J.Law 174—State 
V. McFadden, 24 A.2d 620, 128 N.J. 
Law 130—State v. Zimmer, 4 A.2d 
82, 122 N.J.Law 164—^Lincoln. 

Mortg. Co. V. McPhlllips, 1 A. 2d 
641, 121 N.J.Law 114—State v. 
Guida, 192 A. 445, 118 N.J.Law 
289, affirmed 196 A. 711, 119 N.J. 
Law 464. 

Ohio.—^Prok V. City of Cleveland, 
App., 102 N.B.2d 253. 

Okl.—Fleetwood v. State, 241 P.2d: 
962, 96 Okl.Cr. 163—Ward v. State, 
222 P.2d 173, 92 Okl.Cr. 143— 
Akins V. State, 215 P.2d 669, 91 Okl. 
Cr. 47—^McCombs v. State, 123 P. 
2d 301, 74 Okl.Cr. 87—Carroll v. 
State, 28 P.2d 688, 65 Okl.Cr. 197. 
P€L—Commonwealth v. Turza, 16 A. 
2d 401, 340 Pa. 128. 

Selden v. Metropolitan Life Ins. 
Co., 43 A.2d 671, 167 Pa.Super. 
500. 

Commonwealth v. Kloiber, Quar. 
Sess., 25 Leh.L.J. 318, affirmed 101 
I A.2d 444, 174 Pa.Super. 483, af¬ 
firmed 106 A.2d 820, 378 Pa. 412, 

1 certiorari denied EUoiber v. Com. 
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to examine the witness for this purpose,®^ or may 
be permitted to establish the fact that the witness 
made the inconsistent or contradictory statements 
by other evidence, as discussed infra subdivision k 
of this section. 

Showing of inconsistent or contradictory state¬ 
ments as not constituting impeachment. The view 
has been taken that, where a party who calls a wit¬ 
ness is surprised by his testimony and proves state¬ 
ments made by him at another time inconsistent with, 
or contradictory of, his testimony, such showing 
does not constitute impeachment of the part/s own 
witness,59 but is merely a matter of contradicting 
the witness* testimony,5® and attacking the trust- 
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worthiness of a specific part of such witness* tes¬ 
timony, or attempting to show that either the 
testimony given or the prior statements are errone- 

ous.62 

Withdrawal of witness; offer to strike testimony. 
A party, having been surprised by the testimony of 
his witness, may properly be permitted to withdraw 
the witness and show that the witness made contra¬ 
dictory statements at other times.®^ A party can¬ 
not, on the ground of surprise, impeach his own 
witness by proof of his inconsistent statements made 
at another time where such party has refused to 
accept an offer of his adversary to strike the tes¬ 
timony of such witness. 54 


of Pa.. 75 S.Ct 112, 848 XT.S. 876. 
99 li.Bd,. 688. 

T'e-n n. —King: v. State, '215 S.W.2d 813, 
187 Tenn. 431. 

Tex.—^Federal Underwriters Ex¬ 
change V. Rattler, Civ.App.. 192 S. 
W.2d 942, error refused no reversi¬ 
ble error—^Inland Waterways Pipe 
Line Co. v. Lipstate. Civ.App., 78 
S.W.2d 240, error dismissed. 

Solomon v. State, Cr., 285 S.W.2d 
765 —Cortez v. Stata 276 S.W.2d 
123, 161 Tex.Cr. 77—^Phillips v. 
State. 219 S.W.2d 472, 163 Tex.Cr. 
263—Roe v. State, 210 S.W.2d 817, 
162 Tex,Cr. 119—^Porter v. State, 
183 S.W.2d 164, 147 Tex.Cr. 646— 
O'Keefe v. State, 167 S.W.2d 1035, 
146 Tex.Cr. 349—^Tucker v. State, 
150 S.W.2d 1026, 142 Tex.Cr. 108 
—Stone v. State, 80 S.W.2d 994, 
128 Tex.Cr. 220—Carwile v. State, 
76 S.W.2d 776, 127 Tex.Cr. 368. | 

Utah.—^Morton v. Hood, 143 P.2d 434, 
106 Utah 484. 

Va.—Trout v. Commonwealth, 188 S. 
B, 219, 167 Va. 511. 

Wash.—State v. Thomas, 96 P.2d 
1036, 1 Wash.2d 298. 

•^^Va.—State v. Blankenship, 69 S.B. 

2d 398, 137 W.Va. 1. 

70 C.J. p 1028 note 29. 

As warranting impeachment of nomi¬ 
nal defendant when called by lia¬ 
bility insurer see supra subdivi¬ 
sion a of this section. 

DisoretioiL of court 

(1) A trial judge is permitted to 
exercise a discretion, within reason¬ 
able limitations, with respect to per¬ 
mitting conflicting statements to be 
used for Impeachment of a witness 
by the party offering him when the 
witness has given damaging testi¬ 
mony and taken the party offering 
him by surprise. 

XJ.s.— Ward V. U. S., C.C.A.Ga., 96 F. 
2d 189. 

D.a—Bedell V. U. S., 68 F.2d 776, 68 
APP.B.C. 81. 

Va.—^Trout V. Commonwealth, 188 S. 
B. 219,167 Va. 611. 

(2) After party calling a witness 
ha s satisfied court that he has actu¬ 


ally been taken by surprise, it then 
rests in trial court's discretion, 
whether previous contradictory 
statements may be shown, and it is 
only when that discretion is abused 
that ruling will be disturbed on ap¬ 
peal. 

Arlz.—State v. Lane, 211 P.2d 821, 
69 Ariz. 236. 

Minn.—Skinner v. Neubauer, 74 N. 
W.2d 666, 246 Minn. 291. 

68. U.S.—Banks v. U. S., C.A.Minn., 
204 P.2d 666. certiorari denied 74 
S.Ct 78, 846 U.S. 857, 98 L.Ed. 370, 
vacated on other grounds 74 S.Ct. 
861, 347 U.S. 1007, 98 L.Bd. 1132. 
vacated on other grounds 76 S.Ct. 
311, 848 U.S. 906, 99 L.Bd. 710— 
Gendelman v. U. S., C.A.Cal., 191 
F.2d 998, certiorari denied 72 S.Ct 
802, 342 US. 909, 96 L.Bd. 680— 

U. S. V. Maggio, C.C.A.N.J.. 126 F. 
2d 155, certiorari denied Maggflo 

V. U. S., 62 S.Ct 1276, 816 U.S. 686, 
86 L.Ed. 1758. 

Cal.—People v. Wright 79 P.2d 102, 
26 C.A.2d 197. ’ 

S^an.—State v. Olthoff, 40 P.2d 384, 
141 Kan. 70. 

Minn.—Skinner v. Neubauer, 74 N.W. 

2d 656, 246 Minn. 291. 

Mo.—^Malone v. Gardner, 242 S.W.2d 
616, 862 Mo. 669. 

Meredith v. Terminal R. R. Ass'n 
of St. Louis, App., 267 S.W.2d 221. 
N.j.-^iardella v. Parker, 77 A.2d 
496, 10 N.J.Super. 637. 

State V. Gulda, 192 A. 446, 118 
N.J.Law 289, aflrmed 196 A. 711, 
119 N.J.Law 464. 

Ohio.—Prok v. City of Cleveland, 
App., 102 N,E.2d 263—City Ice & 
Fuel Co. V. Center, 6 N.B.2d 680, 
54 Ohio App. 116. 

Pa.— Commonwealth v. Matters, 30 
A.2d 168, 161 Pa.Super. 135. 
g^C.—State v. Russ, 38 S.B,2d 885, 
208 S.C. 449. 

Utah.—^Morton v. Hood, 143 P.2d 484, 
105 Utah 484. 

W.Va.—State v. Pietranton, 72 S.H 
2d 617, 187 W.Va. 477—State v. 
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Blankenship, 69 S.E.2d 398, 137 W. 
Va. 1. 

70 C.J. p 1031 note 30. 

Disoreiioa of court 

(1) When it appears a party is 
genuinely surprised by adverse tes¬ 
timony from his own witness, trial 
court may, in its discretion, allow 
party calling witness to cross-ex¬ 
amine and to interrogate him as to 
prior contradictory statements to 
extent necessary to overcome ef¬ 
fects of surprise. 

U.S.—^Moomaw v. U. S., C.A.Ala., 220 
F.2d 689—Ellis v. U. S., C.C.A.Mo., 
138 F.2d 612. 

Pa.—Kunkel v. Vogt, 47 A.2d 196, 354 
Pa. 279. 

Commonwealth v. Wolf, Quar. 

I Sess., 39 Berks Co. 51. 

(2) Latitude to be allowed a par¬ 
ty In cross-examination of its own 
witness when such party is surprised 
by testimony of witness contrary to 
statements made to such party pre¬ 
viously is within discretion of trial 
court. 

D.C,—Wheeler v. U. S., 211 F.2d 19, 
93 US.APP.D.C. 169, certiorari de¬ 
nied 74 S.Ct. 876, 347 U.S. 1019, 
98 L.Ed. 1140, rehearing denied 75 
S.Ct. 21, 848 U.S. 852, 99 L.Ed. 671 
—Smith V. U S., 17 F.2d 223, 57 
App.D.C. 71. 

70 C.J. p 1031 note 30 [a] (2). 

59. N.J.—Clardella v. Parker, 77 A. 
2d 496, 10 N.J.Super. 537. 

Lincoln Mortg. Co. v. McPhillips, 
1 A2d 641, 121 N.XLaw 114— 
State V. D*Adame, 86 A 414, 84 N. 
J.Law 886, Ann.Cas.l914B 1109. 

60. N.J.—Lincoln Mortg. Co. v. Mc¬ 
Phillips, 1 A2d 641, 121 N.J.Law 
114. 

61. N.J.—State v. D'Adame, 86 A 

414, 84 N.J.Law 386, Ann.Cas. 

1914B 1109. 

62. N.J.—State v. Cooper, 92 A 2d 
786, 10 N.J. 632. 

63. La.—State v. Cooley, 171 So- 
435, 185 tA. 1032. 

64. Cal.—^In re Dolbeer’s Estate, 96 
P. 266, 163 C. 662, 15 Ann.Cas. 207. 
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To whom impeaching statement must be made or 
communicated. Before a party may, on the ground 
of surprise or entrapment, be permitted to impeach 
his own witness by his inconsistent statements, it 
must appear that the information as to the prior 
inconsistent statement has come to the party or his 
counsel directly from the witness who is sought to 
be impeached, or else such statements must be 
made to some third person with instructions to com¬ 
municate them to the party or his counsel and this 
is in fact done and the party acts thereon;®® oth¬ 
erwise a party who calls a witness may not be per¬ 
mitted to impeach a witness by inconsistent or con¬ 
tradictory statements made to third persons.®^ 
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(2) Necessity for Showing Surprise or En¬ 
trapment 

It is generally held that, for a party to Impeach his 
own witness on the ground of surprise or entrapment, It 
is essential that It appear that the party has been ac¬ 
tually surprised by the testimony of such witness, or that 
either the witness himself or the adverse party has by 
some statement or artifice misled or entrapped the party 
into calling him. 

While it has been declared that the claim of sur¬ 
prise has become largely a gesture which adds little 
or nothing to the discretion of the trial court,®® 
and may be unnecessary,®® at least, under some stat- 
utes,7® it is generally held that, for a party to be 
able to impeach his own witness on the ground of 
surprise or entrapment, it is essential that it appear 
that the party has been actually surprised by the 
testimony of such witness,"^^ or that either the wit- 


65. Ga.—^Allen v. State, 31 S.B.2d 
107, 71 Ga.App. 617—^Riggins v. 
State, 20 S.E.2d 95, 67 Ga,App. 309 
—^Hause v. State, 16 S.E.2d 520, 66 
Ga.App. 765. 

Md.—Corpus Jtizis cited in State, for 
Use of Chenoweth, v. Baltimore 
Contracting Co., 6 A.2d 626, 632, 
177 Md. 1. 

70 CJ. P 1032 note 34. 

Statements at coroner’s inquest by 
one testifying differently after be¬ 
ing called as witness by plaintiffs in 
death action were not made to plain¬ 
tiffs as required to entitle them to 
Impeach such witness by proof of 
contradictory statements before tri¬ 
al, since such Inquest was not a case 
to which state was party and latter 
was only nominal statutory party to 
action. 

Md.—State, for Use of Chenoweth, 
V. Baltimore Contracting Co., 6 A. 
2d 625, 177 Md. 1. 

«CCa solicitor’s office” 

State’s showing that Its witness 
made previous contradictory state¬ 
ments “in the solicitor's office” was 
not sufficient to permit impeach¬ 
ment without further showing that 
the statements were made to the so¬ 
licitor, his assistant, or to another 
who was directed to convey the state¬ 
ments to the state’s counsel. 

G &.—^Riggins v. State, 20 S.B.2d 95, 
67 Ga.App. 309. 

^ (ja.—Allen v. State, 31 S.B.2d 
107, 71 Ga.App. 617—Riggins v. 
State, 20 S.B.2d 96, 67 Ga.App. 309. 
Md.—Corpus Jtirls cited In State, for 
Use of Chenoweth, v. Baltimore 
Contracting Co., 6 A.2d 625, 632, 
177 Md. 1. 

70 C.J. P 1032 note 35. 

67. Md.—^Murphy v. State, 87 A. 811, 
120 Md. 229, Ann.Cas.l914B 1117. 
70 C.J. P 1032 note 36. 

XJ.S.—^London Guarantee & Acc. 
Co. Y. Woelfle, C.C.A.Mo., 88 F.2d 
826. 


Judge was not required to investi¬ 
gate allegation of surprise, and was 
justified in accepting the statement 
of the attorney and in exercising 
discretion in permitting the witness 
to be examined concerning prior con¬ 
tradictory statements. 

U.S.—U. S. V. Maggio, C.C.A.N.J., 126 
P.2d 155, certiorari denied Maggio 
V. U. S., 62 S.Ct 1275. 316 U.S. 686, 
86 L.Bd. 1768. 

69. U.S.—London Guarantee & Acc. 
Co. V. Woelfle, C.C.A.Mo., 83 F.2d 
325. 

Mass.—Gould v. N’orfoUc Lead Co., 9 
Cush. 338, 67 Am.D. 60. 

Surprise not mentioned 
In prosecution for breaking and 
entering store with intent to com¬ 
mit a felony, wherein witnesses who 
admittedly participated in the crime 
contradicted their prior statements 
which Implicated accused, the prior 
statements were admissible. 

Pa.—Commonwealth v. Saldutte, 7 A. 
2d 121, 136 Pa.Super. 62. 

70. Mass.—Commonwealth v. Festo, 
146 N.B. 700, 261 Mass. 276— 
Brooks V. Weeks, 121 Mass. 433. 

Surprise not mentioned 
Idaho.—State v. Mundell, 158 P.2d 
799, 66 Idaho 339. 

Ky.—^Harvey v. Commonwealth, 162 
S.W.2d 282, 287 Ky. 92—Buck v. 
Klelnschmidt, 131 S.W.2d 714, 279 
Ky. 669. 

Mont,—State v. Traufer, 97 P.2d 336, 
109 Mont. 276. 

Or.—Bennett v. Spagele, 113 P.2d 
207, 166 Or, 449—^Lynn v. Stinette, 
31 P.2d 764, 147 Or, 106. 

71. U.S.—^Toung V. U. S., C.C.A.Tex., 
97 P.2d 200, 117 A.L.R. 316, rehear¬ 
ing denied 97 F.2d 1023. 

Ala.—^Wesson v. State, 191 So. 249, 
238 Ala. 399. 

Woods V. State, 90 So.2d 92, 38 
Ala.App. 582. 

Ariz.—State v. Lane, 211 P.2d 821, 69 
Ariz. 236. 


Ark.—Newell v. Arlington Hotel Co., 
252 S.W.2d 611, 221 Ark. 215. 

Cal.—Bassett v. Crisp, 248 P.2d 171, 
113 C.A.2d 295—Sandoval v. South¬ 
ern Cal. Enterprises, 219 P.2d 928, 
98 C.A.2d 240—^Anthony v. Hobbie, 
193 P.2d 748, 85 C.A.2d 798—^Martin 
V. Los Angeles Ry. Corp., 171 P.2d 
611, 75 C.A.2d 744. 

33 .C.—^Toung V. U. S., 214 P.2d 232, 94 

U. S.APP.D.C. 62. 

Ky.—^Maddox v. Com., 225 S.W.2d 
107, 311 Ky. 685. 

Md.—State, for Use of Chenoweth, 

V. Baltimore Contracting Co., 6 A. 
2d 625, 177 Md. 1. 

Minn.—State v. Lemke, 290 N.W. 307, 
207 Minn. 35—State v. Saporen, 285 
N.W. 898, 206 Minn. 368. 

Mo.—^Hayes v. Kansas City Southern 
Ry. Co., 260 S.W.2d 491—Gosney v. 
May Lumber & Coal Co., 179 S.W. 
2d 51, 362 Mo. 693. 

Corpus Juris cited in Woelfle v. 
Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., 112 S.W.2d 866, 
872, 234 Mo.App. 135—State ex rel. 
and to Use of Wilkinson v. Central 
Surety & Ins. Corp., 112 S.W.2d 
607, 232 Mo.App. 748. 

N.J.—State V. Cooper, 92 A.2d 786, 
10 N.J. 632. 

Ohio.—State v. Duffy, 15 N.E.2d 636, 
134 Ohio St 16. 

Okl.—Gillaspy v. State, 265 P.2d 802, 
96 OkLCr. 347. 

Pa.—Commonwealth v. Smith, 115 A. 
2d 782, 178 Pa.Super. 251—In re 
Nagy, 82 A.2d 691, 169 Pa.Super. 
3 gS —Corpus juris quoted in Sel- 
den V. Metropolitan Life Ins. Co., 
43 A.2d 671, 678, 157 Pa.Super. 600. 
S.C.— Corpus Juris cited in State v. 
Nelson. 7 S.B.2d 72, 74, 192 S.C. 
422. 

Utah.—State v. Leek, 39 P.2d 1091, 85 
Utah 531. 

Wash.—State v. Thome, 260 P.2d 
331, 43 Wash.2d 47—State v. Bos- 
sio, 239 P. 563, 136 Wash. 232. 

70 C.J. p 1032 note 89. 
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ness himself or the adverse party has by some state- calling himJ^ 
ment or artifice misled or entrapped the party into It has been held that the party claiming surprise 


Broad concept of rtatntory “snr- 
prlse” 

Statute providing that, whenever 
court shall be satisfied that party 
producing witness has been taJcen by 
“surprise” by testimony of witness, 
such party may, in discretion of 
court, be allowed to prove, for pur¬ 
pose only of affecting credibility of 
witness, that witness has made to 
such party or his attorney state¬ 
ments substantlaUy variant from his 
sworn testimony about material 
facts in the cause, allows ample 
latitude for application of a broad 
concept of “surprise” by reauirlng 
only that court shall be satisfied 
that “surprise” exists. 1 

J>.C .—^Wheeler v. U. S., 211 F.2d 19, 
98 U.S.APP.D.C. 159, certiorari de¬ 
nied 74 S.Ct 876, 347 U.S. 1019, 98 
LBd. 1140, rehearing denied 75 S. 
Ct. 21. 348 U.S. 862, 99 L.Bd. 671. 

Biscretioii of court; 

(1) Whether a party has been sur¬ 
prised by testimony of a witness 
called by him so that he should be 
permitted to Impeach such witness 
toy showing prior inconsistent state¬ 
ments is a matter which rests large¬ 
ly in the sound discretion of trial 
court. 

—^People V. Reese, 150 P.2d 671, 
66 C.A.2d 329—Stevenson v. Alta 
Bates, Inc., 66 P.2d 1266, 20 C.A.2d 
303. 

Minn.—Strand v. Village of Watson, 
72 N.W.2d 609, 245 Minn. 414— 
State V. Saporen, 286 N.W. 898, 205 
Minn. 368. 

(2) Method of proving surprise is 
likewise committed largely to dis¬ 
cretion of trial court 

Cal.—^People v. Reese, supra. 

41uestioii of fact 

Whether a party is surprised at 
the conduct of his witness so as to 
authorize impeachment thereof is a 
fact Question for the trial court 
toased upon the demeanor of the sur¬ 
prised person. 

Cal.—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 C.A.2d 
240. 

What develops after witness appears 

To justify impeachment of own 
witness, element of surprise need 
not be confined to what develops aft¬ 
er witness takes stand, but matter 
rests in sound discretion of court. 
Mont.—State v. Kinghom, 93 P.2d 
964, 109 Mont. 22. 

Assertion by counsel 

(1) An assurance by prosecutor to 
court that prosecutor was surprised 
by witness* testimony was prima fa¬ 
cie enough to authorize court to ex¬ 
ercise its discretion to permit wit¬ 
ness to be cross-examined, and if 
the sincerity of prosecutor’s assur¬ 


ance became questionable, further 
evidence of the fact could have been 
required, the matter being one ad¬ 
dressed to sound discretion of court. 
Xj.s.— U. S. V. Graham, C.C.AN.Y., 
102 P.2d 436, certiorari denied Gra¬ 
ham V. U. S., 69 S.Ct. 1041, 307 U. 

S. 643, 83 L.Ed. 1624, rehearing de¬ 
nied 60 S.Ct. 68, 308 U.S. 632, 84 U. 
Ed. 526, certiorari denied Heed v. 
U. S., 69 S.Ct. 1041, 307 U.S. 643, 
83 L.Ed. 1524. 

(2) However, the mere assertion 
by counsel that he has been sur¬ 
prised by testimony given by one of 
his witnesses is not conclusive of 
the matter with respect to right to 
impeach such witness by proof of 
statements inconsistent with testi¬ 
mony. 

Cal.—^Martin v. Los Angeles Ry. 
Corp., 171 P.2d 611, 76 CA..2d 744. 

Pact that district attorney did not 
announce his surprise to the court 
when testimony of witness, who was 
called by state, differed from that | 
given by her at preliminary hear¬ 
ing, did not preclude the showing of 
the contrary statements made by the 
witness at the preliminary hearing, 
to impeach witness. 

Cal.—People v. Gist, 82 P.2d 601, 28 
C.A2d 287. 

Witness refusing to testify before 
grand Jury 

Government was entitled to im¬ 
peach witness on ground of sur¬ 
prise, although she had refused to 
testify before grand Jury in accord¬ 
ance with her story to government 
agents, as government had right to 
anticipate that she would testify in 
court under oath in accordance with 
such story. 

U.S.—^Weaver v. U, S., C.ACal., 216 
F.2d 23. 

When witness testifies In conform¬ 
ity with his deposition there can be 
no “surprise,” even though he there¬ 
after testifies at the trial unfavor¬ 
ably to the person calling him. 

CaL—Sandoval v. Southern Cal. En¬ 
terprises, 219 P.2d 928, 98 C.A2d 
240. 

Method of showing surprise 

(1) Plea of surprise, constituting 
foundation for asking court’s leave 
to cross-examine or impeach plead¬ 
er’s own witness, is placed on record 
out of Jury's hearing by counsel’s 
suggestion setting forth facts on 
which plea is based, usually a prior 
inconsistent statement of witness, 
which suggestion opposing counsel 
may require amplification of to meet 
or cover peculiar situation at hand; 
and plea should be made as soon as 
counsel is surprised by witness’ tes¬ 
timony. 


Pa. —Selden v. Metropolitan Life Ins. 
Co., 43 A.2d 671, 157 Pa.Super. 600. 

(2) In determining whether a par¬ 
ty has been surprised by unfavor¬ 
able testimony of his own witness, 
as affecting his right to show an in¬ 
consistent statement of the witness, 
the better practice is to receive evi¬ 
dence through sworn witnesses, but 
much is left to the discretion of the 
trial court, and it is not an abuse of 
discretion to accept unsworn state¬ 
ments of the party's counsel that 
the unfavorable testimony was dif¬ 
ferent from that which the party’s 
attorneys understood It would be as 
a basis for evidence of inconsistent 
statements. 

Cal.—^Zipperlen v. Southern Pac. Co., 
93 P. 1049, 7 C.A. 206. 

72. U.S.—New York Life Ins. Co. V. 

Bacalis, C.C.APla., 94 P.2d 200. 

Ga.—Sparks v. State, 71 S.E.2d 608* 
209 Ga. 250. 

Allen V. State, 31 S.B.2d 107, 71 
Ga.App. 617. 

—Corpus Jnxls olted in State, for 
Use of Chenoweth, v. Baltimore 
Contracting Co., 6 A.2d 626, 632, 
177 Md. 1. 

Mo.—Crabtree v. Kurn, 173 S.W.2d 
851, 361 Mo. 628. 

Zips V. Mutual Ben. Health & 
Acc. Ass’n, App., 169 S.W.2d 62, 
modified on other grounds State 
ex reL Mutual Ben. Health & Acc. 
Ass’n V. Hughes, 174 S.W.2d 859, 
351 Mo. 1081—Corpus garls dted 
in. Woelfle v. Connecticut Mutual 
Life Ins. Co. of Hartford, Conn., 
112 S.W.2d 866, 872, 234 Mo.App. 
136. 

Okl.—Gillaspy v. State, 266 P.2d 302, 
96 Okl.Cr. 847. 

Pa.—Corpus Juxis quoted lu Selden 
V. Metropolitan Life Ins. Co., 43 A- 
2d 671, 678, 167 Pa.Super. 600. 

S.O.—Corpus Juris cited in State v. 
Nelson, 7 S.B.2d 72, 74, 192 S.C. 
422. 

Tex.—Gooden v. Aetna Life Ins. Co., 
Civ.App., 84 S.W.Sd 663. 

Utah.—State v. Leek, 39 P.2d 1091, 85 
Utah 631. 

70 C.J. p 1033 note 40. 

Theory of entrapment 
Party may not impeach his wit¬ 
ness on theory of entrapment by 
such witness by previous contradic¬ 
tory statement unless such state¬ 
ment was made directly to such par¬ 
ty or to his attorney, or to some 
third person with directions to com¬ 
municate it or for the purpose of be¬ 
ing communicated to the party or his 
counsel, with such In fact having 
been done and acted on. 

Ga.—Sparks v. State, 71 S.E.2d 608» 
[ 209 Ga. 250, 
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must show the prior statement on which he relied 
and how that statement differs in material respects 
from the testimony,’* and must show his right o 
rely on the prior statement.’^ Where the side call¬ 
ing the witness is on notice that he will not testify 
in accordance with statements made by him, he can¬ 
not be impeached by the side calling him on the 
ground of surprise or entrapment.’* However, the 
mere fact that a party knows a witaess to be hos¬ 
tile,’® or that he has repudiated prior statements, 
does not preclude surprise by witness’ testimony 
contradicting prior statements. 

Feigned surprise as device to introduce incompe¬ 
tent evidence. Since a party cannot, ordinanly, im¬ 
peach his own witness on the ground of surprise 
unless the party show that he has actually been 
surprised by the testimony of his witness, it fol¬ 
lows as a corollary that a party who introduces a 


witness will not be permitted to avail himself of a 
pretext of surprise in order to get before the jury 
contradictory statements of the witness when such 
statements are otherwise incompetent as evidence.’* 

(3) Necessity for Affirmative Testimony 
Prejudicial to Party Calling Witness 

The mere fact that a witness falls to testify as ex- 
oected does not warrant Impeaching him by proof of 
statements In conformity with what he was expected to 
testify, and as a general rule the testimony which he 
has given must be affirmative and hostile or prejudicial 
to the party calling him. 

The mere fact that a witness has failed to testify 
as expected does not warrant impeaching him by 
proof of prior statements in conformity with what 
he was expected to testify.’* As a general rule, ffie 
testimony which he has given must be affirmative 
and hostile or prejudicial to the party by whom 


Pa,—Commonwealth v. Smith, S 
115 A.2a 782, 178 Pa.Super. 251— 
Selden v. Metropolitan Life tos. 
Co., 43 A.2d 671, 167 Pa.Super. 500. ^1 
Pa.—Commonwealth v. Smith, 
115 A.2d 782, 178 Pa.Super. 251— 
Selden v. Metropolitan Life Ins. 
Co., 48 A.2d 671, 157 Pa.Super. 600. 
■ R.H.Liie. on oral ox written state- , 
mentB 

Party seekingr to Impeach his own « 
witness on ground of surprise may 
not rely upon prior oral statement 
of witness unless such statement . 
was made in presence of party ^1- 
Ing or his counsel, but where 

prior statement is in writing, and 
subscribed by witness, such state¬ 
ment is treated as a sort of continu¬ 
ing inducement and need not have 
been made in presence of either par¬ 
ty calling witness or his counsel. 

Pa. _Commonwealth v. Smith, 115 A. 

2d 782, 178 Pa.Super. 251—Selden 
V. Metropolitan Lfife Ins. Co., 43 A. 
2d 671, 157 Pa.Super. 600. 

76, Ala.—Woods v. State, 90 So.2d 
92, 88 Ala.App. 682. 

Q-a.—Jenkins v. State, 87 S.B.2d 280, 
73 Ga.App. 615. 

Iild._State, for Use of Chenowetn, 

V. Baltimore Contracting Co., 6 A. 

2d 626, 177 Md. 1. « « , 

Mo—Gosney v. May Lumber & Coal | 
Co., 179 S.W.2d 61, 362 Mo. 693— 
Crabtree v. Kum, 178 S.W.2d 861, 
351 Mo. 628. 

Woelfle V. Connecticut Mut. Life 
Ins. Co. of Hartford, Conn., 112 S. 

W. 2d 866, 234 Mo.App. 136—White 
V Missouri Motors Distributing 
Co., 47 S.W.2d 245, 226 Mo.App. 

453. __ —... 

Okl.—H & S Auto Service v. McGill, 
238 P.2d 1089, 206 Okl. 496. 

Pa.—Corpus Juris q,uot6d in Selden 
V. MetropoUtan Life Ins. Co., 43 A, 
2d 671, 678, 157 Pa.Super. 600. 


g c. —Corpus Juris cited to. State v. 

‘Nelson, 7 S.B.2d 72, 74, 192 S.C. 
422. 

Tex.—^Barham v. State, 98 S.W.2d 
741, 130 Tex.Cr. 233—Bryant v. 
State, 77 S.W.2d 672, 127 Tex.Cr. 
464. 

•^.Va.—^Hartley v. Crede, 82 S.B.2d 
672. 

70 C.J. p 1037 note 46. 

76. Ohio.-State v. Dulfy, 15 N.B.2d 
635. 134 Ohio St. 16. 

Where witness has voluntarily | 
written statement under oath 
concerning the existence of a state 
of facts, the party calling him may, 
in absence of express forewarning 
from witness of an intention to re¬ 
pudiate it and notwithstanding 
knowledge of his hostility, rely on 
statement and expect testimony to be 
in accord therewith, and, if testimo¬ 
ny is in direct contradiction thereto 
concerning a material fact, the par¬ 
ty will be deemed taken by surprise 
as a matter of law. 

Ohio.—State v. Duffy, supra. 


77. D.C.—Wheeler v. U. S., 211 F.2d 
19, 93 U.S.App.D.C. 169, certiorari 
denied 74 S.Ct. 876, 347 U.S. 1019, 
98 L.Ed. 1140, rehearing denied 76 
S.Ct 21, 348 U.S. 862, 99 L.Bd, 671. 

Knowledge of contrary statements 
Even if prosecuting attorney knew 
that witness had made contrary 
statements, he was justified in be¬ 
lieving that witness would not sub¬ 
ject himself to prosecution for per¬ 
jury by contradicting under oath 
spontaneous statement freely given 
to ofldcers immediately after arrest 
of defendants . 

Pa.—Commonwealth v, Joseph, 

A.2d 121, 182 Pa.Super. 617. 


^ U.S.—U. S. V. Michener, C.C.A. 
1 N.J., 162 F.2d 880—Toung v. U. S., 


C.C.A.Tex., 97 F.2a 200, 117 AL.It. 
316, rehearing denied 97 F.2d 1023. 
Ala.—Woods V. State, 90 So.2d 92, 38 
Ala.App. 682. 

Mo.— Corpus Juris cited in Woelfle 
V. Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., 112 S.W.2d 866, 
872, 234 Mo.App. 135. 

Pa.— Corpus Juris quoted in Selden 
V. Metropolitan Life Ins. Co., 43 A 
2a 671, 678, 167 Pa.Super. 500. 
gC. —Corpus Juris cited to State v. 
Nelson, 7 S.B.2d 72, 74, 192 S.C. 
422. 

Tex.—Lansdale v. State, 168 S.W.2d 
75, 143 Tex.Cr. 167. 

70 C.J. p 1033 note 42. 

79. U.S.—Mitchell v. Swift & Co., 
C.C.A.Tex., 161 F.2d 770. 

Ariz.—State v. Lane, 211 P.2d 821, 69 
Arlz. 236. 

Ark.—^Milum v. Clark, 287 S.W.2d 
460, 225 Ark. 1045. 

Cal.—^Anthony v. Hobbie, 193 P-2d 
748, 86 C.A2d 798 —Martin v. Los 
Angeles Ry. Corp., 171 P.2d 611, 76 
C.A2d 744—^People v. Berg, 274 P. 
483. 96 C.A 430. 

I Ky.—^Maddox v. Commonwealth, 226 
I S.W.2d 107, 311 Ky. 685—^Harvey 

> V Commonwealth, 162 S.W.2d 282, 

► 287 Ky. 92—Harlan Public Service 

Co. V. Eastern Const. Co., 71 S.W. 
2 d 24, 264 Ky. 135. « o/i 

Mont.—State v. Klnghorn, 93 P.2d 
. 964. 109 Mont 22. 

^ N,j. —State V. Perillo, 87 A2d 727, 
18 N.J.Super. 549 —Ciardella v. 
I Parker. 77 A2d 496, 10 N.J.Super. 

^ N.D.—State v. Noel, 268 N.W. 664, 66 
+ N.D. 676. 

Pa._ Corpus Juris quoted in Selden 

« V. Metropolitan Life Ins. Co., 43 A 
2d 671, 678, 157 Pa.Super. 500. 
Tex.—Roe v. State, 210 S.W.2d 817, 
L 16i2 Tex.Cr. 119—^Rice v. State, 120 
S.W.2d 688, 135 Tex.Cr. 390 —Mar- 
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the witness was called;*® and it is ordinarily not 
enough that a witness fails or refuses to testify as 
to the existence of a fact that would be favorable 
to the party.*1 

Limitation of impeaching evidence to contradic¬ 
tion of material matters. Where evidence of in¬ 
consistent or contradictory statements is admitted 
to impeach one’s own witness, such impeachment 
should be limited to the material testimony of such 
witness.®* 

d. Hostile or Adverse Witness 

Although there is authority to the contrary, ordl- 
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narlly, a party who has Introduced an adverse or hostile 
Witness may Impeach him by proof of ppejl 

ments where the testimony given by the witness is prej 


ft/iif'ial the DHrtv csllins hima 


Although there is authority to the effect that, un¬ 
der the general rule that one cannot impeaA his 
own witness by his inconsistent or contradictor 
statements, a party cannot impeach his ovm wit¬ 
ness notwithstanding he proves to be a hostile wit¬ 
ness,** ordinarily, a party who has introduced an 
adverse or hostile witness may impeach him by 
proof of contradictory statements,*® where the tes¬ 
timony given by the witness is prejudicial to the 


tin V. state. 105 S.W.Sd 1090, 132 
Tex.Cr. 511—Stone v. State. 80 S. 
W2d 994. 128 Tex.Cr. 220 —Bryant 
V.’ State. 77 S.W.2d 672. 127 Tex. 

Cr. 464. ^ , 

Ya._Corpus Juris dted iu Virginia 

Elec. & Power Co. v. Hall, 84 S.E. 
2d 382, 384, 184 Va. 102. 

Wash.—State v. Swan, 171 P.2d 222, 
26 Wash.2d 319. 

70 G.J. P 1034 note 44. 


30 , U.S.—Mitchell v. Swift & Co., 
C.C.A.Tex., 161 P.2d 770. 

Ariz.— State v. Lane, 211 P.2d 821, 

69 Ariz. 236. 

Ark.— Milum v. Clark, 287 S.W.2d 
460, 226 Ark. 1046. 

Cal.—People v. Le Beau, 246 P.2d 
302 39 C.2d 146 —People v. New- 
son. 230 P.2d 618, 37 C,2d 34. 

Bassett v. Crisp, 248 P.2d 171, 
113 C.A.2d 295—^People v. Williams, 
231 P.2d 554, 104 C.A.2d 323—Mar¬ 
tin V. Los Angeles Ry. Corp., 171 P. 
2d 611, 75 C.A.2d 744, 

—Byrd V. District of Columbia, 
*Mun.App., 43 A,2d 46. 

Ind.—^Beneks v. State, 196 N.B. 73, 
208 Ind. 317. 

Ky.—Commonwealth v. Strunk, 293 
SW.2d 629—Click v. Common¬ 
wealth, 269 S.W.2d 203 —Maddox v. 
Commonwealth, 225 S.W.2d 107, 
311 Ky. 685—^Harvey v. Common¬ 
wealth, 152 S.W.2d 282, 287 Ky. 92 
—Harlan Public Service Co. v. 
Eastern Const. Co., 71 S.W.2d 24, 
254 Ky. 135. 

Minn.—State v. Lemka 290 N.W. 307, 
207 Minn. 36—State v. Saporen, 285 
N.W. 898, 205 Minn. 358. 

Mo.—State v. Walker, 208 S.W.2d 
233. 867 Mo. 394. 

Hughes V. Patriotic Ins. Co. of 
America, App., 193 S.W.2d 968 
Corpus Juris cited lu Woelfle v. 
Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., 112 S.W.2d 866, 
872, 234 MO.APP. 135. 

Mont.—State v. Klnghom, 98 P.2d 
964, 109 Mont. 22. 

N.J.—State V. Perillo, 87 A.2d 727, 18 
N.J.Super. 649 —Ciardella v. Par¬ 
ker, 77 A.2d 496, 10 N.J.Super. 537. 
N.D.—State v. Noel, 268 N.W. 654, 66 
N.D. 676. 

98 C.J.S.—35 


Okl.—Gillaspy v. State, 256 P.2d 302, 
96 OkLCr. 347. 

Pa.—Corpus Juris quoted iu Selden 
V. Metropolitan Life Ins. Co., 43 A. 
2d 671, 578, 167 Pa.Super. 600. 

Tex—^Roe v. Stata 210 S.W.2d 817, 

162 TexCr. 119—^*Keefe v. State, 
167 S.W.2d 1035, 146 TexCr. 349— 
Rice V. State, 120 S.W.2d 688, 136 
TexCr. 390 —Martin v. Stata 105 
S.W.2d 1090, 132 TexCr. 611—Stone 
V. State, 80 S.W.2d 994, 128 TexCr. 
220—^Bailey v. State, 72 S.W.2d 
243, 126 TexCr. 319. 

Ya.—Corpus Juris cited lu Virginia 
Elec. & Power Co. v. Hall, 34 S.E. 
2d 382, 384, 184 Va. 102. 

Wash.—State v. Swan, 171 P.2d 222, 
25 Wash.2d 819—State v. Bogart, 

163 P.2d 507. 21 Wash.2d 765— 
State V, Thomas, 95 P.2d 1036, 1 
Wash.2d 298. 

70 C,J. P 1035 note 45. 

Testimony subject to impeachment 
generally see infra § 679. 


Damage claimed must uot have 
been self-inflicted by continuing to 
put in damaging testimony after 
witness* hostility or change of front 
was discovered in order to let in his 
favorable ex parte statements. 

XJ S.—Young V. U. S., C.C.A.Tex, 97 
P,2d 200, 117 A.L.R. 316, rehearing 
denied 97 F.2d 1023. 

Impeachment warranted 

(1) Where witness in prosecution 
for possession of narcotics was plac¬ 
ed on stand by prosecution for pur¬ 
pose of impeaching defendant's cred¬ 
ibility and rebutting his testimony 
that he did not use narcotics, but 
witness denied any recollection of 
ever having made statement in dis¬ 
trict attorney’s office that defendant 
had told him he used drugs, prosecu¬ 
tion was entitled to correct damag¬ 
ing impression such testimony may 
have had on jury by cross-examin¬ 
ing witness and by Impeaching him 
with proof of his prior statement. 
Cal.—^People v. Le Beau, 246 P.2d 
302, 89 C.2d 146. 

(2) Other testimony held suffi¬ 
ciently prejudicial to warrant im¬ 
peachment by proof of contradictory 
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or inconsistent statements. 

Cal—People v. Spinosa, 252 P.2d 409, 

115 C.A.2d 659—People v. Humph¬ 
rey. 81 P.3d 688, 27 C.A.2d 631. 

Ky.—Johnson v. Com., 221 S.W.2d 87, 
810 Ky. 557. 

Mont.—State v. Kinghorn, 93 P.2d 
964, 109 Mont. 22. 

Wash.—State v. Bogart, 153 P.za 
507, 21 Wash.2d 766. 

70 C.J. p 1035 note 45 Ce]. 

BLot wacrauted. 

(1) Testimony of witness for 
state, that when he looked in drug¬ 
store on the night homicides were 
committed therein he saw no one, 
was not adverse to the state in pros¬ 
ecution for murder and hence was 
not subject to Impeachment hy proof 
of previous inconsistent statements 
made by witness that he had seen 
defendant in prescription room in 
which the bodies were found. 

Cal.—^People v. Newson, 280 P.2d 
618, 37 C.2d 34. 

(2) Other testimony held not suf¬ 
ficiently prejudicial or adverse to 
warrant impeachment by proof of 
contradictory or inconsistent state¬ 
ments. 

Ky.—Johnson v. Commonwealth, 12 
S.W.2d 308, 227 Ky. 163. 

70 C.J. P 1035 note 46 [fl. 

81- Ky.—Click v. Commonwealth, 
Ky., 269 S.W.2d 203. 

82, Minn.—State v. Saporen, 286 N. 
W. 898, 206 Minn. S68. 

70 C.J. P 1037 note 47. 

83 , N.T.—In re See’s Estate. 272 N. 
Y.S. Ill, 241 App.Div. 526. 

70 C.J. p 1037 note 48. 

84, XT.S.—^Finnegan v. XJ. S., C.A.Mo., 
204 F.2d 106, certiorari denied 74 
S.Ct. 36, 846 U.S. 821, 98 L.Bd. 847, 
rehearing denied 74 S.Ct, 118, 346 
U.S. 880, 98 L.Ed. 387 —Harman v. 

U. S., C.A.W.Va., 199 F.2d 84— 
Zimberg v, U. S., C.C.A.Mass., 142 
F.2d 132, certiorari denied 66 S.Ct. 
88, 823 U.S. 712, 89 L.Ed. 673— 
Stewart v. Baltimore & O. R. Co., 
C.CJLN.Y., 187 F.2d 627—Thomas 

V. U. S.. C.C.A.Va., 104 F.2d 986— 
U. S. V. Graham, C.CLA.N.T., 102 F. 
2d 436, certiorari denied Graham 
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party calling Refusal to permit counsel who 

calls an adverse witness to take the stand and im¬ 
peach may be proper,®® and where a witness is not 
in fact shown to be hostile to the party calling him 
he cannot be impeached.®^ Even where the view 
is taken that one cannot impeach his witness al¬ 
though he proves to be adverse, the party produc¬ 
ing him is not to be left entirely to the mercy of a 
witness who entraps a party to produce him.®® 

Where adversary entraps party into making ad¬ 
verse tvitness his own. A party who is entrapped 
by his adversary into making a hostile witness his 
own may be permitted to impeach such witness by 
proof of the statements of such witness contradic¬ 
tory to his testimony.®^ 

Necessity of surprise. The party who calls a 
witness who is hostile may nevertheless not be per¬ 
mitted to impeach him by inconsistent or contradic¬ 
tory statements in the absence of any surprise on 
the part of the party calling the witness but, 
under a statute providing that in case the witness 


in the opinion of the judge proves adverse the party 
producing the witness may prove that at other times 
he made statements inconsistent with his present tes¬ 
timony, it has been held that it is unnecessary that 
the party producing the witness be surprised by his 
testimony.®^ However, imder a similar statute it 
was held that a witness called by the state may be 
impeached by it where the witness proved to be 
adverse and the attorney for the state was “sur¬ 
prised;”®® and there is authority to the effect that, 
under the rule that a party who calls a witness can¬ 
not impeach him by his inconsistent statements, he 
cannot be impeached notwithstanding the party who 
called him is surprised by his hostile testimony.®® 

e. Witness Whom Party is Compelled to Call 

A party who is compelled to calf a certain witness 
may Impeach him by proof of statements Inconsistent 
with hia testimony, provided the testimony Is affirmative 
and prejudicial to the party calling him. 

A party who is compelled to call a certain witness 
may impeach him by proof of former statements in- 


V. TJ. S., 59 S.Ct. 1041, 807 U.S. 643. 
83 L.Ed. 1524, rehearing: denied 60 
S.Ct 68, 308 U.S. 632, 84 L.Bd. 626. 
certiorari denied Heed v. U. S., 69 
S.Ct 1041, 307 U.S. 643, 83 L.Bd. 
1624—-London Guarantee & Acc. 
Co. V. Woelfle, C.C.A.Mo., 83 F.2d 
326—Curtis V. U. S., C.C.A.Colo., 
67 F.2d 943. 

Cal.—^People v. Wright, 79 P.2d 102, 
26 C.A.2d 197—People v. Rosen¬ 
thal, 33 P.2d 864, 139 C.A. 42. 

Del.—State v. Hopkins, 172 A. 841, 6 

W. W.Harr. 194. 

Ill.—^Krensky v. Metropolitan Trust 
Co., 123 N.B.2d 346, 4 Ill.App.2d 
14. 

—state v. Anderson, 83 !Nr.W.2d 
1, 239 Iowa 1118. 

Kan.—Johnson v. Hager, 83 P.2d 
621, 148 Kan. 461. 

La.—State v. Smith, 192 So. 106, 193 
La. 706. 

Corpus JtLxis qtLoted lu Hebert 
V. General Accident, Fire & Life 
Assur. Corp., App., 48 So.2d 107, 
111 . 

Mass.—^McDonough v. Horan, 130 N. 
B.2d 651, 333 Mass. 319. 

Mich.—^People v. Babcock, 3 N.W.2d 
865, 301 Mich. 618—^People v. Cel- 
lura, 284 N.W. 643, 288 Mich. 64. 

—Crabtree v. Kum, 173 S.W.2d 
851, 351 Mo. 628. 

Mont.—State v. Kinghom, 93 P.2d 
964, 109 Mont 22. 

N.H.—State v. Chickeringr, 89 A.2d 
206, 97 N.H. 368. 

N.M.—State v. Lopes, 181 P.2d 27S, 
46 N.M. 463. 

Ohio.—State v. Davis, 117 NJB3.2d 66, 
96 Ohio App. 28, appeal dismissed 
116 N.£l.2d 5, 160 Ohio St 205. 


Or,—State v. Rosser, 91 P.2d 295, 162 
Or. 293. 

Pa.—Commonwealth v. Joseph, 128 
A.2d 121, 182 Pa.Super. 617. 

Va.—Stoots V. Commonwealth, 66 S. 
E.2d 866, 192 Va. 857—^Virginia 
Elec. & Power Co. v. Hall, 84 S.B. 
2d 882, 184 Va. 102. 

Wis,—^Wisconsin Granite Co. v. In¬ 
dustrial Commission of Wiscon¬ 
sin, 252 N.W. 165, 214 Wis. 328. 

70 C.J. p 1037 note 49. 

Matter of discretioxi. 

If attempt to refresh recollection 
of witness proved futile and witness 
was hostile and an active champion 
of opposing party, it was a matter 
of discretion to allow his former 
contrary statements to be used to 
discredit him. 

U.S.—^U. S. V. Graham, C.C.A.N.T., 
102 F.2d 436, certiorari denied Gra¬ 
ham V. U. S., 59 S.Ct. 1041, 307 U. 
S. 643, 83 L.Bd. 1524, rehearing de¬ 
nied 60 S.Ct. 68, 308 U.S. 632, 84 
L.Ed. 526, certiorari denied Heed 
V. U. S., 69 S.Ct 1041, 307 U.S. 643, 
83 L.Ed. 1524. 

Xnconsistenoles in testlmoiiy 

Rule that a party cannot impeach 
his own witness does not prevent 
him from showing that a hostile 
witness testified falsely, and such 
falsehood may be established by 
means of Inherent inconsistencies 
contained in testimony of witness 
himself as given in court 
Me.—State v. De Bery, 103 A.2d 526, 
150 Me. 38. 

85. La.—Corpus Juris quoted lu He¬ 
bert V. General Accident, Fire & 
Life Assur. Corp., App., 48 So.2d 
107, 111. 


Va.—Virginia Elec. & Power Co. v. 

Hall, 84 S.E.2d 882, 184 Va. 102. 

70 C.J. p 1038 note 50. 

85. Mich.—People v. Jones, 206 N. 

W. 996, 233 Mich. 514. 

70 C.J. p 1038 note 51. 

87. U.S.—Katz V. Ross, C.A.Pa., 216 
F.2d 880—Palm v. New Tork, N, H. 
& H. R. Co., C.A.N.T., 200 F.2d 67. 

Mich.—^People v, Saccoia, 265 N.W. 

738, 268 Mich. 132. 

70 C.J. p 1038 note 52. 

88. N.T.—Silver v. Mermelstein, 164 
I N.Y.S. 80. 

70 C.J. p 1038 note 54. 

89. Mo.—^Beir v. St. Louis Transit 
Co., 94 S.W. 876, 197 Mo. 216. 

70 C.J. p 1038 note 66. 

90. Ma—^In re Paradis* Will, 87 A. 
2d 512, 147 Me. 347. 

70 C.J. p 1039 note 58. 

Surprise or entrapment by witness 
as ground of impeachment gener¬ 
ally see supra subdivision c of 
this section. 

Calliug merely to contradict 
It was improper for common¬ 
wealth to call adverse witness mere¬ 
ly to contradict him by inconsistent 
statements. 

Va.—Williams v. Commonwealth, 71 
S.E.2d 73, 193 Va. 764. 

91. N.M.—State v. Hite, 172 P. 419, 
24 N.M. 28. 

70 CJ. p 1039 note 69. 

92. Va,—^Hardy v. Commonwealth, 
67 S.E. 622, 110 Va. 910. 

93. N.T.—^Berkowsky v. New York 
City R. Co., Ill N.Y.S. 989, 127 
App.Div. 544. 
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consistent with his testimony,®^ provided the testi¬ 
mony of the witness is affirmative and prejudicial 
to the party calling him.^® 

f. Party Called as Witness hy Adversary 

Although there Is authority to the contrary. It has 
been held that a party who calls his adversary as a 
witness may discredit him by showing that he has made 
statements out of court contradictory to his testimony. 

Although there is authority to the contrary,^® it 
has been held that a party who calls his adversary 
as a witness may discredit him by showing that 
he has made statements out of court contradictory 
to his testimony.^*^ 

g. Witness Called by Both Parties 

Although it has been held that a party cannot Im¬ 
peach his own witness by his extrajudicial statements, 
notwithstanding the witness Is subsequently called by the 
adverse party as a witness, it is ordinarily held that, 
where a witness Is called by both parties, either party 
may discredit him by showing that he has made state¬ 
ments contradictory to his testimony when called by the 

94 . Mich.—^People v. Babcock, 8 N. 

W.2d 866, 301 Mich. 518. 

Pa.—Selden v. Metropolitan Life Ins. 

Co., 43 A.2d 671, 157 Pa.Super. 500. 

70 G.J. P 1039 note 62. 

Snxpxlse 

(1) Where accused was forced to 
call a state witness as his own to 
establish element of time, denial to 
accused of right to lay predicate for 
impeachment of witness after ac¬ 
cused was surprised by adverse tes¬ 
timony was error. 

Fla.— Henderson v. State, 20 So.2d 
649, 155 Fla. 487. 

(2) However, surprise Is not al¬ 
ways a necessary element. 

CaL—^Pirst Nat. Bank v. De Moulin, 

206 P. 92, 66 C.A. 313, 

70 C.J. P 1039 note 62 [a]. 

95. Cal.—First Nat Bank v. De 
Moulin, supra. 

70 C.J. P 1039 note 63. 

96. Iowa.—Johnson v. Warrington, 

240 N.W. 668, 213 Iowa 1216. 

70 C.J. P 1039 note 65. I 

97. Pa.—Kerr v. Clements, 26 A.2d 
737, 148 Pa.Super. 378. 

70 C.J. P 1040 note 66. 

DiscretiLoii. of court 
Where a party finds it necessary 
to call his adversary as a witness 
if testimony given is at variance 
with that given by witness on anoth¬ 
er occasion, rule against Impeaching 
credit of one's own witness does not 
preclude court in its discretion from 
admitting the latter, that, out of a 
comparison of the two, it may be 
able to find where the truth lies. 

Conn.—^Pox v. Schaeffer, 41 A.2d 46, 

131 Conn. 439, 167 A.L.R. 132. 

“Wltaess” within, statute 
An adversary party who is called 


other party, but not by showing statements contradictory 
to hIs testimony when called by the party seeking to dis¬ 
credit him. 

Although it has been held that a party cannot im¬ 
peach his own witness by his extrajudicial state¬ 
ments, notwithstanding the witness is subsequently 
called by the adverse party as a witness,^^ particu¬ 
larly in the absence of any surprise at the testimony 
of the witness on the part of the party who has first 
introduced him,®^ it is ordinarily held that, where a 
witness is called by both parties, either may dis¬ 
credit him by showing that he has made statements 
contradictory to his testimony when called by the 
other party,i but not by showing statements con¬ 
tradictory to his testimony when called by the party 
seeking to discredit him.^ 

The fact that a party calls a witness at a pre¬ 
liminary hearing does not preclude such party from 
impeaching such witness by statements inconsistent 
with, or in contradiction of, his testimony when 

Johnson fsupra] . . . states that 
where A calls a witness and obtains 
his testimony, and B afterwards 
calls him, A cannot impeach the 
credibility of the witness by proving 
that he made statements out of court 
different from those made upon the 
witness stand [and while] such an 
all-inclusive pronouncement may 
well be true where the purpose of the 
impeachment is to demonstrate that 
the witness is generally unworthy 
of belief, to extend this rule to the 
extreme bounds of preventing a par¬ 
ty from showing the witness made 
previous statements inconsistent 
with a statement delivered from the 
stand at the instance of the oppos¬ 
ing party, would be a hard and harsh 
application . . . [and] the rule 

should never preclude the proof of a 
prior declaration inconsistent with 
that stated In testimony . 

[and] to the extent that the Johnson 
case is contrary to our determination 
here, it is not adhered to.” 

Ill.—People V. Van Dyke, 111 N.E.2d 
166, 167, 414 IlL 261, certiorari de¬ 
nied Van Dyke v. People of State 
of Ill., 73 S.Ct. 1127, 346 U.S. 978, 
97 L.Ed. 1392. 

N.T.—Coulter v. American Mer¬ 
chants' Union Express Co., 66 N.T. 
686 . 

Ill.—^People V. Van Dyke, 111 N. 
B.2d 166, 414 Ill. 261, certiorari de¬ 
nied Van Dyke v. People of State 
of Ill., 73 S.Ct. 1127, 346 U.S. 978, 
97 L.Ed. 1392. 

2io.—^Arnold v. Manzella, App., 186 
S.W.2d 882. 

70 C.J. p 1040 note 69. 

2m R.I.—Souza V. United Electric 
Bys. Co., 152 A. 419, 61 B.I. 124. 

70 C.J. p 1040 note 70. 


)y, and testifies for, the opposite 
>arty is a ‘‘witness” within statute 
inder which a party who produces a 
vltness may contradict him by oth- 
iT evidence and may prove that he 
las made at other times statements 
nconsistent with his testimony, 
since the word “witness” naturally 
ncludes every person called to tes- 
:ify. 

M[ass.—Klein v. Keresey, 29 N.B.2d 
703, 307 Mass. 61. 

Stat^nent admissible as admission 
In action against lessor and lessee 
af store for injuries sustained by 
falling on step, a statement in writ¬ 
ing signed by lessee containing ad¬ 
missions material to issues, although 
Inadmissible against lessor over 
proper objection, was admissible 
against lessee as an admission and 
was erroneously excluded on state 
of record at the time of offer on 
ground that plaintiff's counsel was 
attempting to impeach his own wit 
ness. 

N.T.—^Pine v. Moawood, 149 N.T.S. 
2d 612, 1 A,D.2d 903. 

98. N.T.—Nichols v. White, 85 N.T. 
631 —Coulter v. American Mer¬ 
chants' Union Express Co., 66 N.T. 
585. 

Xn. XUiSLols 

(1) Rule stated in the text has 
been followed. 

Ill.— ^People V. Johnson, 146 N.E. 703, 
314 III. 486. 

Stix, Baer & Fuller Co. v. Woest- 
haus Motor Co., 1 N.B.2d 796, 284 
Ill,App. 301. 

(2) However, in a more recent 
opinion the supreme court stated 
that “it is true that the opinion of 
till s court in the case of People v. 
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called by the opposite party at the trial.* mere 
fact that a party subpoenas a witness without ex¬ 
amining him does not warrant his impeachment by 
the opposite party who subpoenas and examines the 
same witness.* 

h. Witness Called by Court 

A witness called by the court may be Iinpeached by 
any party by previous Inconsistent statements. 

A witness who has been called and examined by 
the trial court may be impeached by any party y 
previous inconsistent or contradictory statements; 
but it is not proper for the court to call as a court s 
witness at the request of the prosecution a person 
who denies all knowledge of the commission of the 
crime and then to permit the state’s attorney to ask 
the witness on cross-examination if he has not 
previously made statements contradictory of his 
testimony, thus laying the foundation for impeach¬ 
ment, and, after the witness’ denial of making such 
statements, to impeach him by witnesses who testify 
to his making the statements, thus getting before 
the jury a prejudicial unsworn statement, not sub- 
ject to cross-examination by defendant and pure 
hearsay.® 

i Production of Evidence, BxamiMtion, and 
Cross-Examination as Determining Eight 
to Impeach 

A oarty does not necessarily make a witness his own 
so as to bar Impeachment by extrajudicial statements 
merely by calling and swearing the witness, or merely by 
tekl ng the deposition of a witness, but where a witness 
Slled by one party Is cross-examined by the opposite 
party as to matters not touched on in the direct examlna- 
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tlon. the cross-examining party makes the witness his 
own as to such matters and may not discredit him with 
respect thereto, although the party by whom he was 
called may discredit him by showing stotements Incon. 
sistent with such testimony. 

A party docs not necessarily make a witness his 
own, within the meaning of the rule that one can¬ 
not impeach his own witness by his extrajudicial 
statements, by merely calling and swearing the wit¬ 
ness,^ or by merely taking the deposition of a wit¬ 
ness;* in other words, a witness called by one party 
cannot be impeached by the opposite parly where 
the witness has not given any testimony on behalf 
of the party who has called him.® 

One called as a witness by one party and ques¬ 
tioned by the opposite party so as to develop all 
the facts of the transaction as to which he was called 
to testify does not thereby become the witness of 
such opposite party so as to prevent his impeach¬ 
ing the witness by proof of inconsistent state¬ 
ments;*® nor does one called as a witness by one 
party, when questioned as to matters having no 
bearing on the litigated issue by *e opposite party, 
become a witness of such opposite party so as to 
preclude his impeaching the witness by inconsistent 
statements.** However, where a witness ^lled by 
one party is cross-examined by the opposite party 
as to matters not touched on in the direct examina¬ 
tion, the cross-examining party makes the witness 
his own as to such matters and cannot discreet him 
by showing prior contradictory statements with re¬ 
spect thereto;** but the party by whom the wit¬ 
ness was called may discredit him by showing such 
statements.** 


a. Mass.— Nelson v. Imperial Wa¬ 
terproof Co., 112 N.B. 1027, 224 
Mass. 388. 

70 C.J. P 1040 note 71, 

4 , Mo.—Beler v. St. Louis Transit 
Co., 94 S.W. 876, 197 Mo. 215. 

70 C.J. P 1040 note 72. 

5 ^ XJ.S.—^Youngr r. TJ. S., C.C.A.Tex., 
107 P.2d 490. 

Ill.— ^People V. Bote, 40 N.E.2a 55, 
879 Ill. 245. 

70 C.J. P 1041 note 73. 

WlLere witnesses whose names ap¬ 
peared on indictment were called by 
court because prosecution did not 
desire to vouch for their testimony, 
and one witness on examination by 
prosecution admitted making certain 
contradictory statements before 
grand jury but claimed that he had 
been Intimidated, whereupon his tes¬ 
timony was impeached by secretary 
of grand jury, ruling permitting 
such procedure whereby prosecution 
was enabled to place before jury tes¬ 
timony which such witnesses gave 
before the grand Jury as to certain 


incriminating facts against accused 
was affirmed. 

B^la.—Lowe v. State, 178 So. 872, 130 
PISm 835. 

Witness denying statement 

Under rule that any party may im¬ 
peach a witness called by Judge, 
where witness called by judge de¬ 
nied making statement to narcotic 
agent contrary to his testimony, re¬ 
fusal to permit narcotic agent to 
testify to such statement was error. 
U.g.—xj. s. V, Marzano, C.C.A.N.T., 
149 P.2d 923. 

Ill.—^People V. Johnson, 165 N.B 


235, 833 Ill. 469. 

7 . N.T.—^Fall Brook Coal Co. v. 
Hewson. 52 N.E. 1095, 168 N.Y. 150, 
70 Am.S.R. 466, 43 L.R.A. 676. 

70 G.J. p 1041 note 76. 

8 . Tex.—^Forbes v. Hejkal, Civ.App., 
271 S.W.2d 435, error dismissed. 

70 C.J. P 1041 note 77. 

9 . Mo.—Bedlng v. Reding, 127 S.W. 
936, 143 Mo.App. 659. 

70 C.J. P 1041 note 78. 
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10. Tex.—^Pratt ▼. State, 129 S.W. 
364, 59 Tex.Cr. 635. 

0 C.J. p 1041 note 79. 

11 . N.T.—^Valenti v. Mesinger, 162 
N.T.S. 30, 176 App.I>lv. 398. 

70 C.J. p 1041 note 80. 
la. N.T.— Bennett ▼. Crescent 
Athletic-Hamilton Club, 1 N.B.2d 
963, 270 N.T. 456. 

Ohio.—State v. Hickman, 67 N.B.2d 
815, 77 Ohio App. 479. 

70 C.J. p 1041 note 81. 

13. U.S,—Hays v. Zahariades, C.C.A. 
Iowa, 90 P.2d 3, certiorari denied 
Zahariadis v. Hays, 68 S.Ct. 119, 
302 U.S. 734, 82 L.Ed. 667. 

I 70 C.J. P 1042 note 82. 

Where defendant made one of in¬ 
dictment victims in prosecution for 
violating the Mann Act his own wit¬ 
ness, contradictory statements wit¬ 
ness had made were properly re¬ 
ceived for Impeachment purposes. 
U.S.—-Duarte v. U. S., ClA-Tex., 171 
P.2d 971. 

Cross consistent with direct 

In action for Injuries sustained m 
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j. Time for Impeachment 

A party seeking to impeach his own witness must do 
so before closing his case. 

A party seeking to impeach his own witness by 
proof of contradictory statements must do so before 
closing his case.^^ 

k. Proof of Inconsistent or Contradictory 

Statements 

A former contradictory statement may be admissible 
as independent evidence and a party may show that the 
facts are otherwise than as his own witness has testi¬ 
fied; and it has been held that if a witness whose testi¬ 
mony operates as a surprise denies having made the 
contradictory statements, it may be proved by other evi¬ 
dence that he did make them. 

Where proof of a former contradictory statement 
is admissible as independent evidence, that is to 
say, where the statement could be proved even 
though the witness had not testified, as, for example, 
where it might be shown as an admission against 
interest, the fact that such proof also tends to dis¬ 
credit the party’s own witness does not require its 

exclusion.i5 "^^ile it has been held that, in the 

absence of any claim that the witness has perpe¬ 
trated a fraud on the party calling him by repre¬ 
senting to such party or his counsel that the wit¬ 
ness would give evidence favorable to such party, 
evidence of prior statements contradicting the tes¬ 
timony of the witness is inadmissible for any pur¬ 
pose,^® in any event evidence of the inconsistent 
or contradictory statements of one’s own witness is 
admissible only for purposes of impeachment rather 
than as substantive evidence to establish the case 
of the party who has called the witness.!*^ 
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Notwithstanding the general rule forbidding a 
party from impeaching his own witness by his con¬ 
tradictory or inconsistent statements, and the cor¬ 
responding rule that the party who calls a witness 
is ordinarily concluded by the answer of his own 
witness when he denies having made the inconsistent 
or contradictory statements,such party may nev¬ 
ertheless show that the facts are otherwise than as 
the witness testified.^^ 

Surprise. Where it is held that a party cannot 
impeach his own witness notwithstanding the party’s 
surprise at the testimony of the witness, as discussed 
supra subdivision c (1) of this section, a party can¬ 
not impeach his own witness by independent evi¬ 
dence of statements made by the witness at other 
times, inconsistent with, or in contradiction of, his 
testimonyand, in accordance with the rule that 
a party cannot impeach his own witness by incon¬ 
sistent or contradictory statements made by him, on 
the ground of surprise, unless the testimony of the 
witness has been afiSnnatively adverse to the party 
calling him, as discussed supra subdivision c (3) of 
this section, evidence of such statements which if 
sworn to by the witness would have tended to make 
out the case of the party calling him are inad¬ 
missible where the testimony of the witness has not 
been adverse to such party.^l Moreover, if the 
witness admits making the contradictory statement, 
this is conclusive, and further evidence thereof is not 
admissible ;22 but it has also been held that if the 
witness whose testimony operates as a surprise de¬ 
nies having made the contradictory statements, it 
may be proved by other evidence that he did make 
them,23 the effect of such evidence being merely 


fall on allegedly icy sidewalk in rail 
yard, wherein plaintiff’s witness tes¬ 
tified on direct examination that 
there were snow and cinders on walk 
and that walk had a few icy spots 
and on cross-examination admitted 
that there were cinders on walk, 
such testimony was consistent with 
that given on direct examination and 
court committed error in permitting 
plaintiff on redirect examination, un¬ 
der claim of surprise, to impeach 
witness by use of alleged prior in¬ 
consistent written statement. 

Ill.—McCray v. Illinois Cent. R. Co., 
139 N.B.2d 817. 12 Ill.App.2d 426. 
14k Ind.—Gray v. Good, 89 N.B. 498, 
44 Ind.App. 476. 

15. Ill.—Dailey v. Grand Lodge, 
Brotherhood of Railroad Trainmen, 
142 N.B. 478, 311 IlL 184. 

70 C.J. p 1042 note 84. 

16. HI .—Devine v. Johnston & Jen¬ 
nings Co., 189 I11.APP. 566. 

70 C.J. p 1042 note 85. 

17. Wis.—Wisconsin Granite Co. v. 


Industrial Commission of Wiscon-| 
sin, 262 N.W. 166, 214 Wis. 328. | 

70 C.J. p 1042 note 86. 

18. Ala.—^Motors Ins. Corp. v. Stew¬ 
art, 76 So.2d 171, 262 Ala. 15— 
Ruffin y. State. 6 So.2d 455, 30 Ala. 
App, 344, certiorari denied 6 So. 2d 
456, 242 Ala. 346. 

Mich.—Higdon v. Kelley, 63 N.W.2d 
692, 339 Mich. 209. 

70 C.J. p 1043 note 88. 

19. Mich.—Higdon v. Kelley, supra. 
70 C.J. p 1043 note 89. 

Deposltloii 

Party who offered the deposition 
of a witness was not thereby pre¬ 
cluded from showing other facts in 
some instances inconsistent with 
those deposed by the witness. 

N.C.—^Matheny v. Central Motor 
Lines, 66 S.B.2d 361, 233 N.C. 673. 

20. Ala.—Sovereign Camp, W. O. W., 
V. McLaughlin, 185 So. 378, 237 
Ala. 38. 

Woods V. State, 74 So.2d 636, 37 
AUuApp. 668—Ruffin v. State, 6 
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So.2d 455, 30 Ala.App. 344, certio¬ 
rari denied 6 So.2d 456, 242 Ala 
346. 

Ohio.—State v. Duffy, 16 N.E.2d 535, 
134 Ohio St. 16. 

70 C.J. p 1043 note 92. 

21. Ill.—^Marugg V. Kells, 146 Ill. 
App. 394. 

22. Tex.—Barnard v. State, 73 S.W. 
967, 45 Tex.Cr. 67. 

23. U.S.—^Banks v. IT. S., C.A.Minn., 
204 F.2d 666, certiorari denied 74 
S.Ct. 73, 346 U.S. 857, 98 L.Ed. 370, 
vacated on other grounds 74 S.Ct. 
861, 347 U.S. 1007, 98 L.E!d. 1132, 
vacated on other grounds 75 S.Ct. 
311, 348 U.S. 905, 99 L.Ed. 710—Bi¬ 
lls V. U. S.. C.C.AMO., 138 F.2d 612. 

Mo.—^Malone v. Gardner, 242 S.W.2d 
616, 362 Mo. 669. 

Meredith v. Terminal R. R. Ass’n 
of St Louis, App., 257 S.W.2d 221. 

OkL—^Fleetwood v. State, 241 P.2d 
962, 95 Okl.Cr. 163. 

Utah.—^Morton v. Hood, 143 P.2d 
434, 105 Utah 484. 

I 70 C.J. p 1044 note 96. 
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to neutralize the testimony of the witness,and, 
under this theory, admitting evidence of a witness’ 
prior statements inconsistent with, or contradicto^ 
of, his testimony does not violate the hearsay rule. 


§ 579. Testimony Subject to Impeachment 

It Is generally recognized that a party has the right 
to Impeach or discredit a witness by proof of prior con- 
tradictory statements, but a party may Impeach his own 
witness by proof of prior contradictory statements only 
where the evidence given by the witness Is prejudicial to 
the party producing the witness. 


Broadly speaking, the right to impeach or dis¬ 
credit a witness by proof of contradictory state- 
ments extends to all testimony of the witness,** 
whether given on direct or cross-examination.*^ 
Impeachment must be confined to proof of state¬ 
ments contradictory of testimony given at the tri¬ 


al,** and which embodied a fact substantive in its 
nature,** and was relevant or material to the is¬ 
sue.*® Thus, a witness who fails to testify to sub¬ 
stantive facts cannot be contradicted by asking him 
if he has not stated such to be facts to persons out 
of court and then on his denial proving that he 
did so,si although when a cerUin substantive fact 
has been proved by another witness and a witness 
is offered by the adverse party who deposes that 
sii rb fact did not occur, it may be proved that he 
made a statement out of court that it did occur.** 

In cases involving the impeachment of one’s own 
witness it has been held that the right to impeach 
by proof of contradictory statements is limited to 
contradiction of testimony which was prejudicial 
or detrimental to the party by whom the witness 
was called,** as well as material to the issue on 


at. N.J.—state V. KysUka. 90 A. 

809, 85 N.J.Law 712. 

70 C.J. p 1044 note 97. 

25* N’.J.—State v. D'Adame, 86 A. 
414, 84 N.J.Law 386, Ann.Ca3.1914B 
1109. 

70 C.J. p 1045 note 98. 

26, N.T.—Ankersmit v. Tuch, 20 N. 
B. 819, 114 N.Y. 51, 23 Abb.N.Cas. 
87. I 

Bisoretioii rule not applicable 

Rule that the extent of cross-ex¬ 
amination on collateral issues to 
test the honesty or credibility of a 
witness must be left largely to the 
discretion of the trial judge has no 
application where alleged contradic¬ 
tory statements of a witness relate 
to the main issue that is being tried. 
Mass.—Commonwealth v. West, 46 
jN‘.B.2d 260, 312 Mass. 438. 


27. Ill.—Carroll v. Krause, 15 N.E, 
2d 323, 295 Ill.App. 562. 

Miss.— Whitt V. State, 60 So.2d 385, 
210 Miss. 817. 

70 C.J. P 1045 note 1. 


It in well settled as a rule of evi¬ 
dence that if a witness, on either dl- j 
rect or cross-examination, testifies 
to a fact that is relevant to the issue 
on trial, the adverse party, for the 
purpose of impeaching his testimo¬ 
ny, may show that the witness has 
made previous inconsistent or con¬ 
flicting statements either by eliciting 
such statements on cross-examina¬ 
tion of the witness himself, or by 
proving them by other witnesses. 

—Commonwealth v. West, 45 
N.B.2d 260, 312 Mass. 438. 


28. La.—Coker v. Nola Cabs, Inc., 
App., 81 So.2d 65. 

Tenn.—^Tennessee Farmers Mut. 
Fire Ins. Co. v. Thompson, 12 Tenn. 
App. 591. 

—State v. CardufC, 93 S.B.2d 

502. 

70 C.J. p 1045 note 2. 


29. Miss.—Whitt v. State, 60 So.2d 
385, 210 Miss. 817. 

70 C.J. p 1046 note 3. 

30- TJ.S.—Greenbaum v. U. S., C.C. 

A.Ariz.. 80 F.2d 113. 

Ala.—Gentry v. State, 61 So.2d 668, 
35 Ala.App. 627. 

Cal.—People v. Shannon, App., 305 P. 
2d 101—^Rosenbloom v. Western 
Auto Transports, 261 P.2d 21, 120 
C,A.2d 335. 

Ga.—Travelers Ins. Co. v. Bailey, 47 

S. E.2d 103, 76 Ga.App. 698. 

Ind.—Pollard v. State, 94 N.B.2d 912, 
229 Ind. 62. 

Iowa.—State v. Powell, 24 Nr.W.2d 
769, 237 Iowa 1227. 

Maas.—Assessors of Pittsfield v. W. 

T. Grant Co., 108 N’.B.2d 636, 329 
Mass. 359. 

I^iss.—^whitt V. State, 60 So.2d 886, 
210 Miss. 817. 

Neb.—Ambrozl v. Fry, 62 Nr.W.2d 
269, 168 Neb. 18. 

N.Y.—Joseph V. Griesman Trucking 
Co., 40 N.Y.S.2d 200, 265 App.Div. 
690. 

Pa.—Commonwealth v. Kettering, 119 
A.2d 680, 180 Pa.Super. 247. 

Commonwealth v. Roberts, O. & 
T., 44 Luz.Leg.Reg. 175—Common- 
weath V. Bird, Quar.Sess., 26 
Northumb.Leg.J. 37. 

—State v. CardufC, 93 S.B.2d 

602. 

Tex.— Novakovitch v. State, 70 S.W. 

2d 176, 126 Tex.Cr. 32. 

70 C.J. p 1046 note 4. 

Material to substaatlve Issues 

The self-contradiction of a witness 
by prior statements may be shown 
only on a matter material to the sub¬ 
stantive Issues of the trial. 

U.S.—Gordon v. TJ. S., Ill., 78 S.Ct. 
369, 344 U.S. 414, 97 L.Bd. 447. 

Belevaxit aaid onatexial prior admls- 
SiOlLS 

The law has sanctioned the right 
to cross-examine a party as to rel- 
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evant and material prior admissions 
which are adverse to his interest in 
the cause being tried or which affect 
his credibility as a witness therein. 
N.J.—^Miller v. Henderson, 124 A.2d 
23, 41 N.J.Super. 16. 

31. Tex.—^Bryan v. State, 234 S.W. 

83, 90 Tex.Cr. 176. 

70 C.J. P 1046 note 6. 

32 ^ Ky.—^Duke v. Commonwealth, 
229 S.W. 122, 191 Ky. 138. 

33. Cal.—^People v. Newson. 230 P. 
2d 618, 37 C.2d 34. 

People V. Williams, 231 P.2d 564, 
104 C.A.2d 323. 

Ind.—Buddenberg v. Morgan, 38 N.E. 

2d 287, 110 Ind.App. 609. 

Ky,—^Harvey v. Commonwealth, 162 
S.W.2d 282, 287 Ky. 92. 

Okl.—Gillaspy v. State, 266 P.2d 302, 
96 Okl.Cr. 347—^Bond v. State, 210 
P.2d 784, 90 Okl.Cr. 110—^Darden v. 
State, 273 P. 1027. 42 Okl.Cr. 6. 
Tex.—Stone v. State, 80 S.W.2d 994, 
128 Tex.Cr. 220. 

70 C.J. p 1046 note 7. 

Right to discredit own witness by 
proof of contradictory statements 
generally see supra S 678. 

Reason for IhnitatLon 

Since prior contradictory state¬ 
ments are admitted only for im¬ 
peachment purposes, it is apparent 
that their sole legitimate effect is to 
cancel or neutralize adverse answer 
of witness, and they are allowed for 
purpose of counteracting hostile tes¬ 
timony with which party has been 
surprised; and from this it follows 
that contradictory statements will 
not be received where witness* tes¬ 
timony is not prejudicial to party’s 
case. To Justify impeachment by 
this method, it must appear that 
witness testified to a fact which 
tended to destroy or injure party’s 
case or contradicted evidence which 
he was reasonably relied on to cor¬ 
roborate. Otherwise, party is not 
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trial,that testimony merely weak and unsatisfac¬ 
tory does not open the door to impeachment by 
proof of prior contradictory statements,35 and that 
where a witness called by a party testifies to a 
mere negative he may not be impeached by such 
party by proof that he formerly stated the affirm¬ 
ative of the fact35 Similarly, where a witness 
called by the court as the court’s witness testifies 
to a mere negative, such witness may not be im¬ 
peached by proof that previously the witness had 
stated the affirmative of the fact,37 since to allow 
such impeaching proof would be only to destroy 
testimony which in itself was worthless.38 

Where a witness has changed or corrected his 
testimony as to a particular matter it is not per¬ 
missible to show prior statements inconsistent with 
his testimony as first given, but not inconsistent 
with his later testimony.33 

Stricken testimony. After certain testimony has 
been stricken it is not proper to allow prior state¬ 
ments contradictory thereto to be shown for the 
purpose of impeachment.^® 

Where testimony has been improperly brought 
out on cross-examination it is error to impeach the 


witness by proof of prior statements contradictory 
of such improperly admitted testimony.^^ 

Witness testifying by deposition. Where the tes¬ 
timony of a witness is given by deposition, the wit¬ 
ness may be impeached or discredited by showing 
that he has made contradictory or inconsistent state¬ 
ments out of court,42 and, generally, this may be 
done whether the out-of-court statements were 
made before^s or after44 the deposition was taken. 
However, it has been held that if the out-of-court 
statement was made prior to the taking of the dep¬ 
osition, it may not be used by way of impeachment 
at the trial if it was not brought to the attention 
of the witness at the time the deposition was taken.45 

g 580 . - Collateral, Irrelevant, or Imma¬ 

terial Matters 

It Is generally recognized that a witness may not be 
Impeached by showing that he made contradictory or In- 
consistent statements concerning collateral^ Irrelevant, 
or Immaterial matters. 

A witness may not be impeached by showing con¬ 
tradictory or inconsistent statements by him with 
respect to collateral, irrelevant or immaterial mat- 
ters.45 Accordingly, where on cross-examination 


prejudiced and there Is no occasion 
to neutralize testimony. 

35 ^( 2 ^_^Byrd V. District of Columbia, 

Mun,App., 43 A,2d 46. 

34. Mass.— Klein v. Keresey, 29 N. 
E.2d 703, 307 Mass, 61, 

35. Cal,—^People v. Newson, 230 P. 
2d 618, 37 C.2d 34. 

70 C.J. P 1046 note 8. 

Wltiiess not meeting party’s expecta- 

tlOXL 

Generally, one Is not permitted to 
impeach his own witness merely be¬ 
cause the witness does not come up 
to his expectations in view of wit¬ 
ness’ prior statements, and it is only 
when the witness’ testimony is in¬ 
jurious to the party introducing him 
that the witness is adverse so as to 
Justify his impeachment. 

Va.—Virginia Elec. & Power Co. v. 
Hall, 34 S.E.2d 382, 184 Va. 102. 

86. D.C.—^Byrd v. District of Colum¬ 
bia, Mun.App., 43 A.2d 46. 

70 C.J. P 1046 note 9. 

EvidaxLce of no probative value 
If the testimony is of a negative 
character and has no probative val¬ 
ue, there is no need to discredit the 
witness. 

Va.—Virginia Elec. & Power Co. v. 

Hall, 34 S.B.2d 382, 184 Va. 102. 
Pailure or refusal to testify 

A party may impeach his own wit¬ 
ness by proof of contradictory state¬ 
ments, only where witness testifies 
positively to the existence of a fact 
prejudicial to the party, and not 


where witness merely fails or re¬ 
fuses to testify as to existence of a 
fact that would be favorable to the 
party. 

Ky.—Click v. Commonwealth, 269 S. 
W.2d 203. 

37. Ala,.—Corpus Juris cited in Peo¬ 
ples V. State, 68 So.2d 699, 603, 257 
Ala. 295. 

70 C.J, p 1046 note 9. 

38. Ala.—^Peoples v. State, 58 So. 2d 
599, 257 Ala. 295. 

39. Mo.—Hains v. Brown, 240 S.W. 
809. 

70 C.J. p 1046 note 10. 

40. Ky.—Louisville, etc., R. Co. v. 
Webb, 35 S.W. 1117, 99 Ky. 332, 18 
Ky.L. 258. 

Mass.—Mayo v. Mayo, 119 Mass. 290. 

41. Wash,—State v. Stanley, 16 P. 
2d 817, 170 Wash. 429. 

Answer to irrelevant question 
A witness may not be cross-exam¬ 
ined as to any Irrelevant facts for 
the purpose of impeaching him by 
other evidence and if he should an¬ 
swer an irrelevant Question without 
objection, evidence to contradict his 
testimony on such collateral matter 
is inadmissible. 

Md.—^Baltimore Transit Co. v. State 
for Use of Castranda, 71 A.2d 442, 
194 Md. 421. 

42. Mass.—Tucker v. Welsh, 17 
Mass. 160, 9 Am.D. 137. 

43. Mass.—^Tucker v. Welsh, supra. 
Vt,—^Downer v. Dana, 19 Vt. 338. 

SSI 


4A, Mass.—^Tucker v. Welsh, 17 
Mass. 160, 9 Am.D. 187. 

N.C.—^Hooper v. Moore, 48 N.C. 428 
—Roberts v. Collins, 28 N.C. 223. 

45. N.C.—^Hooper v. Moore, 48 N.C. 
428. 

46. U.S.—^Bianchi v. U. S., C.A.MO., 
219 F.2d 182, certiorari denied 75 
S.Ct. 604, 349 U.S. 915, 99 L.Bd. 
1249, rehearing denied 75 S.Ct. 
879. 349 U.S. 969, 99 L.Bd. 1290— 
Cwach V. U. S., C.A.Minn., 212 P. 
2d 520—Shanahan v. Southern Pac. 
Co., C.A.Cal., 188 F.2d 664. 

McGlothan v. Pennsylvania 3EI. 
Co., D.C.Pa., 72 P.Supp. 176. 

Noble v. State, 45 So.2d 857, 
253 Ala. 619—^King v. State, 171 
So. 254, 233 Ala. 198. 

Gipson v. State, 25 So.2d 390, 32 
Ala.App. 259, certiorari denied 25 
So.2d 392, 247 Ala. 529—Jacobs v. 
State, 190 So. 296. 28 Ala.App. 686. 
Ark.—^Kesterson v. State, 79 S.W.2d 
430, 190 Ark. 518. 

Cal.—Gonzales v. Pacific Greyhound 
Lines, 214 P.2d 809, 34 C.2d 749— 
People V. McCoy, 153 P.2d 316, 25 
C.2d 177. 

Rosenbloom v. Western Auto 
Transports, 261 P.2d 21, 120 C.A. 
2d 336—^People v. Merrill, 231 P.2a 
673, 104 C.A.2d 257—Legg v. Unit¬ 
ed Ben. Life Ins. Co., 229 P.2d 
464, 103 CA-2d 228—^People v. 

Howes. 222 P.2d 969, 99 C.A.2d 808 

_ ^People V. Pianezzi, 108 P.2d 686, 

42 C.A.2d 270, certiorari denied 
Pianezzi v. People of State of Cali< 
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the witness has denied making a statement as to 
collateral, irrelevant, or immaterial matters, the 
cross-examiner is bound or concluded by the an¬ 
swer, as discussed infra § 611, and may not intro¬ 
duce evidence to prove that the witness did make 
the statement which he denied making,although 
if the matter is collateral to the issues of the case, 
but affects the credibility of the witness in the par¬ 
ticular cause as distinguished from his general cred¬ 
ibility, its relevancy to his credibility in the particu¬ 
lar cause renders such otherwise collateral matter 
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a proper subject of impeachment by proof of con¬ 
tradictory statements.'*® 

While a denial of prior inconsistent statements 
or transactions, bearing not on any issue directly 
in the case but as to matters which are only col¬ 
laterally involved, and not arising on or within the 
scope of the direct examination, does not authorize 
evidence to prove such inconsistent collateral state¬ 
ments when the impeachment, if established, would 
go only to the point of the witness being a man 


fornia, 62 S.Ct. 81, two cases, 314 
XJ.S- 611, 86 li.Ed. 492—People v. 
Pollock, 89 P.2d 128, 31 C.A.2d 747. 
Fla.—IVhaley v. State, 26 So.2d 656, 
157 Fla. 593. 

Q-a.—^Brj'ant v. State, 18 S.E.2d 820, 
191 Ga. 686. 

Daniel v. State, 61 S.B.2d 561, 82 
Ga.App. 535—Cooper v. State, 18 
S.B.2d 644, 66 Ga.App. 694. 

Hawaii.—Territory v. Izumi, 84 Ha¬ 
waii 209. 

Ill.—^Reilly Tar & Chemical Corp. 

V. Lewis, 61 N.E.2d 290, 326 Ill. 
App. 84—^Reilly Tar & Chemical 
Corp. V. Lewis, 38 N.E.2d 798, 312 
Ill.App. 654. 

Iowa.— Hildenbrand v. Stinson, 41 N. 

■W.2d 698, 241 Iowa 500. 

Kan-—Fidelity & Cas. Co. v. Beed, 86 
P.2d 522, 149 Kan. 58—Fields v. 
City of Leavenworth, 58 P.2d 1065, 
144 Kan. 207. 

Ky.— Commonwealth v. Jackson, 281 
S.W.2d 891—Marcum v. Common¬ 
wealth, 140 S.W.2d 387, 282 Ky. 799 
—^Kelly v. Commonwealth, 86 S.W. 
2d 696, 260 Ky. 716. 

Md.—^Baltimore Transit Co, v. State 
for Use of Castranda, 71 A.2d 442, 
194 Md. 421. 

Mass.—Klein v. Keresey, 29 N.E.2d 
703, 307 Mass. 61. 

Mich.—Gilchrist v. Gilchrist, 62 N.W. 

2d 531, 333 Mich. 275. 

Miss.—Whitt V. State, 50 So.2d 386, 
210 Miss. 817—^Kehoe v. State, 12 
So.2d 149, 194 Miss. 339—Jones v. 
State, 177 So. 35, 180 Miss, 210— 
Kennedy v. Aron, 176 So. 127, 179 
Miss. 458. 

Mo—Willis V. Wabash B. Co., 284 
S.W.2d 603—Schroeder v. Rawlings, 
127 S.W.2d 678, 344 Mo. 630. 

Neely v. Freeze, 226 S.'W.2d 144, 
840 Mo.App. 1001—Marrah v. J & 
R Motor Supply Co., App., 165 S. 

W. 2d 271—State v. Beatty, App., 94 
S.W.2d 907. 

—State V. Salimone, 89 A.2d 66, 
19 N.J.Super. 600. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. 
Columbus Hall Ass’n, 27 N,W.2d 
664, 76 N.D. 275—State v. Ave, 21 
N.W.2d 862, 74 N.D. 216. 

Okl.—Wing v. State, Cr., 280 P.2d 
740-^orpiui Juris atioted in Fleet- 
wood V. SUte, 241 P.2d 962, 974, 96 


Okl.Cr. 163—Ballard v. State, 223 
P.2d 782, 92 Okl.Cr. 420—^Davis V. 
State, 67 P.2d 634, 59 Okl.Cr. 26. 
Pa.—Commonwealth v. Petrillo, 19 
A.2d 288, 341 Pa. 209. 

Commonwealth v. Kettering, 119 
A.2d 680, 180 Pa.Super. 247—Com¬ 
monwealth V. Evancho, 103 A.2d 
289, 176 Pa,Super. 226, affirmed 108 
A.2d 719, 379 Pa. 273. 

Tex.—Montgomery v. Gay, CivA.pp., 
222 S.W.2d 922, error dismissed— 
Federal Underwriters Exchange v. 
Sexton, Civ.App., 160 S.W.2d 268, 
error dismissed, judgment correct 
—^Allen V. Creighton, Civ.App., 1311 
S.W.2d 47, error refused—^Mahone i 
V. Bowman, Civ.App., 70 S.W.2d | 
828, error dismissed. 

Bodiford v. State, 253 S.W.2d 
1004, 168 Tex.Cr. 129—Coons v. 
State, 215 S.W.2d 628, 162 Tex.Cr. 
479—Speck v. State, 188 S.W.2d 
184, 148 Tex.Ch 443—Ruffin v. 

State. 134 S.W.2d 293, 138 Tex.Cr. 
S3—^Arnold V. State, 79 S.W.2d 130, 
128 Tex.Cr. 40. 

70 C.J. p 1046 note 14. 

Matters irrelevant to testimony and 
case 

A witness may not be Impeached 
by proving contradictory statements 
previously made by him as to mat¬ 
ters not relevant to his testimony 
and to the case. 

C3a.—Luke v. State, 192 S.B. 37, 184 
Ga. 661—^Hudgins v. Bloodworth, 
34 S.E. 364, 109 Ga. 197. 

Point not properly in evidence 

’‘Evidence by way of impeachment 
is not proper on a point not prop¬ 
erly in evidence, or on a collateral 
matter.” 

Mont.—State v. Deeds, 243 P.2d 314, 
816, 126 Mont. 38—Corpus Juris 
cited in Garrison v. Trowbridge, 
177 P.2d 464, 467, 119 Mont 605. 
Admissibility of exhibit 
An exhibit which merely tended to 
contradict immaterial testimony was 
not admissible to impeach credlbil- 
j ity of witnesses offering such testl- 
! mony. 

Mo.—Vaughn v. Wabash R. Co., 188 
S.W.2d 862, 239 Mo.App. 340. 

47. U.S.—Cwach v. XT. S., C.A.Minn., 
212 P.2d 620—Shanahan v. South¬ 
ern Pac. Co., C.A.Cal., 188 F.2d 664. 

552 


Ala.—Jones v. State, 17 So.2d 645, 
31 Ala.App. 378. 

D.C.—Phillips V. Mooney, Mun.App., 
126 A.2d 305. 

Fla.—^Patterson v. State, 26 So.2d 
713, 157 Fla. 304, certiorari denied 
67 S.Ct 362, 329 U.S. 789, 91 L.D’.. 
676. 

Kan.—State v. Carter, 83 P.2d CS9. 
148 Kan. 472. 

Ky.—^Kelly v. Commonwealth, 8G S. 

W.2d 695, 260 Ky. 715. 

Me.—State v. Kouzounas, 17 A.2d 147, 
137 Me. 198. 

Miss.—Whitt v. State, 60 So.2d 285, 
210 Miss. 817. 

Mo.—Harter v. King, App., 269 S.W. 
2d 94. 

Neb.—^Ambrozl v. Fry, 62 N.W.2d 
269, 158 Neb. 18. 

N.H.—Pike v. Gagne, 11 A.2d 809, 90 
N.H. 616. 

N.C.—State v. Wellmon, 22 S.E.2d 
437, 222 N.C. 215. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. Co¬ 
lumbus Hall Ass’n, 27 N.W.2d 664, 
75 N.D. 276—State v. Ave, 21 N.W. 
2d 352, 74 N.D. 216. 

Okl.—Corpus Juris cited in GlUaspy 
V. State, 265 P.2d 302, 306, 96 Okl. 
Or. 347—Corpus Juris quoted in 
Fleetwood v. State, 241 P.2d 962, 
974, 95 Okl.Cr. 163. 

Tex.—Stiles v. State, 141 S.W.2d 327, 
139 Tex.Cr. 444—Stevens v. State, 
134 S.W.2d 246, 138 Tex.Cr. 69. 

70 C.J. p 1048 note 16. 

General rule recognized 
D.C.—Ewing V. U. S., 135 P.2d 633, 
77 U.S.APP.D.C. 14, certiorari de¬ 
nied 63 S.Ct. 829, 318 U.S. 776, 87 
L.Ed. 1145, rehearing denied 63 S. 
Ct. 991, 318 U.S. 803, 87 L.Ed. 1167. 

I Declairatlons as to agenoy 

Declarations of an alleged agent 
out of court that he was an agent 
I cannot be used as a basis for his im¬ 
peachment when he denies making 
I them on cross-examination. 

Miss.—Sumter Lumber Co. v. Hook, 
184 So. 70. 

48. AJa.—Noble v. State, 45 So.2d 
857, 263 Ala. 519—Whitsett v. Be- 
lue, 54 So. 677, 172 Ala. 256. 
N.J.-^orpU8 Juris cited in State v. 
Newman, 24 A.2d 206, 208, 128 
N.J.Law 82. 
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worthy of credence generally,a distinction exists 
and evidence may be adduced, on denial by the wit¬ 
ness, where the matters inquired about, although 
collateral to the issues, are relevant to the conduct 
or interest of the witness in the particular cause, 
going to show interest, motive, or prejudice,50 with 
respect to the cause in which his testimony is giv¬ 
en, and the same rule likewise applies to a showing 
of misconduct.5i Moreover, where the prior in¬ 
consistent collateral statements or declarations are 
so closely connected with others directly bearing 
on the issue that the entire conversation must be 
shown in order to make the meaning of the latter 
appear, that may be done although it thus involves 
evidence as to such collateral statements.52 Where 
a statement attributed to a witness does not dis¬ 
pute anything he said on direct examination, and 
where on cross-examination the witness denies hav¬ 
ing made the statement, his denial is not subject 
to rebuttal because such statement is clearly col- 
lateral.58 Testimony tending to prove an allegation 
of the complaint may be unnecessary but is not so 
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impertinent that it may not form the basis of im- 
peachment by proof of contradictory statements. 

Test While evidence need not be admissible un¬ 
der the rules governing declarations and actoissions 
in order to be competent for purposes of impeach¬ 
ment, as considered infra § 588, the test of whether 
the subject matter of testimony is so far collateral 
as not to afford a proper basis of impeachment by 
proof of contradictory statements, is whether, if 
the matter alleged to have been stated by the wit¬ 
ness out of court were true, the party seeking to 
impeach the witness would be entitled to prove such 
matter in support of his case,55 that is, could the 
fact as to which self-contradiction is predicated 
have been shown in evidence for any purpose inde¬ 
pendent of the self-contradiction.55 

Matters held material Where the matter is not 
collateral, irrelevant, or immaterial, the witness may 
properly be impeached by proof of contradictory or 
inconsistent statements with respect thereto,®*^ and 
particular matters held direct, relevant, and material 
under the facts, so as to permit impeachment by 


49. N.T.—Katz v. Brooklyn, etc., B. 
Co., 116 N.T.S. 562, 63 Misc. 816. 

70 C.J. P 1048 note 18. 

50. D.C.—^Ewing v. U. S., 185 F.2d 
633, 77 U.S.APP.D.C. 14, certiorari 
denied 63 S.Ct. 829, 318 XJ.S. 7 <6, 
87 Li,Ed. 1146, rehearing denied 63 
S.Ct. 991, 318 U.S, 803, 87 L.Ed. 
1167. 

Ky.—Commonwealth v, Jackson, 281 
S.W.2d 891. 

Corpus Jliris cited lu State v. 
Newman, 24 A.2d 206, 208, 128 N. 
J.Ijaw 82. 

70 C.J. P 1048 note 20. 

51. D.C.—^Ewing v. U. S., 136 P.2d 
633, 77 U.S.APP.D.C. 14, certiorari 
denied 63 S.Ct. 829. 318 U.S. 776, 
87 L.Ed. 1146, rehearing denied 63 
S.Ct. 991, 318 U.S. 803, 87 D.Ed. | 
1107 . 

Mass.—Commonwealth v. West, 45 
N.B.2d 260, 312 Mass. 438. 

70 C.J. P 1049 note 21. 

52. Wis.—^Kaime v. Omro, 6 N.W. 
838, 49 Wis. 371. 

70 C.J. p 1049 note 22. 

53 . XJ.S.—Goodman v. U. S., C.C.A. 
Ind., 89 P.2d 624. 

54. —^Dickson v. Dlnsmore, 122 
So. 437, 219 Ala. 353. 

55. D.C.—Ewing v. U. S., 135 F.2d 
683, 77 U.S.APP.D.C. 14, certiorari 
denied 63 S.Ct. 829, 818 U.S. 776, 
87 L.Bd. 1146, rehearing denied 63 
S.Ct. 991, 318 U.S. 803, 87 l^Ed. 
1167. 

Miss.—Butler v. State, 176 So. 689, 
179 Miss. 865. 


Okl.—Fleetwood v. State, 241 P.2d 
962, 96 Okl.Cr. 347. 

70 C.J. P 1049 note 25. 

Any matter admisslhle in evidence 
A witness’ testimony may be im¬ 
peached by evidence of his prior con¬ 
tradictory statements not only as to 
matters which are part of case in 
which he testifies, but as to any mat¬ 
ter otherwise admissible in evidence. 
D.C.—^Phillips V. Mooney, Mun.App., 
126 A.2d 306. 

Detersninlnfir matexiaUty 

Whether cross-examining party 
would be entitled to prove matter 
inquired of as a part of his case 
determines its character as to ma¬ 
teriality. If cross-examining party 
cannot prove matter as a part of his 
case, it is collateral and not a sub¬ 
ject of cross-examination for ground 
of impeachment, unless witness has 
made it a subject of his testimony in 
chief. 

XV.Va.—^Peterson v. Paint Creek Col¬ 
lieries Co., 76 S.E. 664, 71 W.Va. 
334. 

56. Cal.—^People v. Wells, 202 P.2d 
63, 33 C.2d 330, certiorari denied, 
Wells v. People of State of Cal., 70 
S.Ct. 48, 338 U.S. 836, 94 L.Bd. 610. 
Cal.—^People v. Heckford, App., 308 
P.2d 497—People v. Merrill, 231 P. 
2d 578, 104 C.A.2d 267. 

D.C.—^Bwing V. U. S., 186 F.2d 633, 
77 U,S.App.D.C. 14, certiorari de¬ 
nied 63 act 829, 818 U.S. 776, 87 
Xj.Ed. 1145, rehearing denied 63 S. 
Ct 991, 318 U.S. 803, 87 L.Bd. 1167. 

Phillips V. Mooney, Mun,App., 
126 A.2d 305. 

^ TTy._Commonwealth v. Jackson, 281 

S.W.2d 891. 


Me.—State v. Kouzounas, 17 A.2d 
147, 137 Me. 198. 

70 ax p 1050 note 26. 

67. Ala.—Couch v. Hutcherson, 8 So. 
2d 680, 243 Ala. 47, 141 A.L.R. 697. 

Belcher v. Hubbard, 21 So.2d 
850, 32 Ala.App. 96—Mullins v. 
State, 19 So.2d 845, 31 Ala.App. 671. 
Ariz.—^Tang v. Avltable, 264 P.2d 835, 
76 Ariz. 346. 

Cal.—^People v. Wissenfeld, 227 P.2d 
833, 36 C.2d 758. 

D.C.—Phillips V. Mooney, Mun.App., 
126 A.2d 305. 

Ill.—People V. Shines, 68 N.B.2d 911, 
394 Ill. 428—People v. Patillo, 54 
lsr.E.2d 648, 386 Ill. 666, 168 A.Ii.R. 
316—People v. StrutynskI, 12 N.B. 
2d 628, 367 HI. 551. 

Forslund v. Chicago Transit Au¬ 
thority, 132 N.B.2d 801, 9 Ill.App. 
2d 290. 

Ky.—White V. Commonwealth, 86 S. 

W.2d 286, 260 Ky. 616. 

Da.—State v. Di Vincenti, 73 So.2d 
806, 225 La. 689. 

Mass.—^Assessors of Pittsfield v. W. 
T. Grant Co., 108 N.B.2d 686, 329 
Mass. 369—^Kavanaugh v. Colombo, 
24 N.E.2d 14, 304 Mass. 379. 

Miss.—^Porter v. State, 178 So. 476, 
180 Miss. 731. 

Mo.—Crabtree v. Kum, 173 S.W.2d 
851, 351 Mo. 628. 

N.Y.—^Archer v. Cole, 279 N.T.S. 714, 
244 App.Div. 848—People v. Kresel, 
277 N.T.S. 168, 243 App.Div. 137. 
g.C.—^Lusk V. State Highway Dept, 
186 S.B. 786, 181 S.C. 101. 

Wash.—State v. Sandros, 68 P.2d 
L 362, 186 Wash. 488. 

70 aJ. p 1060 note 28. 
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proof of contradictory or inconsistent statements in 
respect thereof, include age,®* character,®* con- 
tract,«» desire®! or intention®* to kill, driver of 
an automobile,®* employment,®* expression of wit¬ 
ness’ intent to swear falsely against defendant to 
save himself,®® intoxication,®® knoweldge,®"? pater¬ 
nity,®* position of pedestrian with respect to street¬ 
car,®* presence of switchman at his post,’® purchase 
of liquor,’! sleep,’* speed of vehicle,’* threats, 
time, place, and manner of commission of crime, 
whether one spoke to another during a certain 
time,’® and the whereabouts of defendant, a wit¬ 
ness, at the time of a killing.” 


d8 0> S« 

Pariicidar matters held immaterial. Where the 
matter is collateral, irrelevant, or immaterial under 
the facts of the case at bar, a witness may not be 
impeached by proof of his contradictory or incon¬ 
sistent statements in respect of such i^atters as 
abortion,’* age,’* arrest,*® bankruptcy schedule,^ 
begetting of a bastard,** character of person as a 
generally fast driver,** condition of en^ne,** con¬ 
duct,*® distance walked,*® giving of warning, iden¬ 
tity or the ability to identify a person,** keeping 
of memorandum,** kind of hat worn by officer,*® 
of representations to third persons,*! mar¬ 
riage,** occasion of meeting with attorney,** offer 
of a bribe,** paternity,*® persons present at a cer- 


5& Me.—state v. Sprague. 199 A. 7 
705, 136 Me. 470. 

70 aj. P 1050 note 29. 

59. Tex.— Arnold v. State, 79 S.W.2d •j 
130, 128 Tex.Cr. 40. 

60. Va.— Virginia Talc & Soapstone j 
Co. V. Hurkamp, 98 S.E. 681, 124 ^ 
Va. 721. 

70 C.J. P 1050 note 30. 

61. Ky.— Hendrickson v. Common- • 
wealth, 143 S.W. 993, 147 Ky. 298. 

70 C.J. P 1050 note 31. 

62. W.Va.—State v. Pusey, 188 S.B. ! 
745, 118 W.Va. 96. 

63. Cal,—^People v. Hovermale, 243 
P. 878, 76 C.A. 91. 

70 CJr. P 1060 note 32. 

64. Ala.—^Belcher v. Hubbard, 21 So. 
2d 860, 32 Ala.App. 95. 

65. U.S.—Woods V. IT. S., C.C.A.S.C., 
279 F. 706. 

70 C.J. P 1051 note 33. 

66 . Mich.—Shannon v. Jamestown 
Tp., 232 N.W. 871, 261 Mich. 597. 

67. Mo.—Bond v. St. Louis-S^ 
Francisco By. Co., 288 S.W. 777. 
316 Mo. 987. 

70 C.J. P 1061 note 36. 

03 . —^Niebyski v. Welcome, 108 

A. 341, 93 Vt. 418. 

70 C.J. P 1061 note 36. 

69. Mo.—^Turnbow v. Kansas City 
Rys. Co., 211 S.W. 41, 277 Mo. 644. 

70 C.J. P 1051 note 37. 

70. Ill.— Gentry v. Chicago & A. B. 
Co., 126 N.B. 193, 291 HI. 431. 

70 C.J. P 1061 note 38. 

71. Wash.— State v. Bailey, 121 P. 
821, 67 Wash. 336. 

70 C.J. P 1051 note 39. 

72. Kan.—State v, Swartz, 126 P. 
1091, 87 ICan. 862. 


73, Miss.-Bradford v. State, 146 So. 
636, 166 Miss. 296. 

70 C.J. p 1051 note 41. 

74 , Ta ,—State v. Avery, 146 So. 635, 
176 La. 264. 

70 C.J. P 1061 note 42. 

75 , Or.—State v. McKiel, 269 P. 917, 
122 Or. 604. 


76. W.Va.—State r. Connolly, 170 S. 9: 
B. 898, 114 W.Va. 85. 

70 C.J. p 1051 note 44. ^ 

77 . Cal.—^People v. Lee Tick, 209 P. ^ 
538, 189 C. 599. 

70 C.J. P 1061 note 46. 7 

78. Ill.—^People v. Cleminson, 96 N. ^ 
E. 157, 260 Ill. 135. 

70 C.J. p 1051 note 46. ^ 

79. Ala.— BaJker v. State, 95 So. 467, ^ 

209 Ala. 142. j 

70 C.J. p 1051 note 47. 1 

80. La.—State v. Bocco, 62 So.2d ^ 

266, 222 La. 177. t 

70 C.J. P 1051 note 48. i 

31 , Tex.—^Heard v. Heard, Civ.App., t 

272 S.W. 601. ! 

70 C.J. P 1061 note 49. 

32 , Ca.—Kennedy v. State, 70 S.B. 
986, 6 GsuAPP. 219. 

70 aJ. P 1052 note 60. 

83. Tex.—Orchin v. Fort Wortt 
Poultry & Bgs 

W.2d 308, reformed in other re 
I spects, Civ.ApP., 63 S.W.2d 103. 

I 34 , Ill.—Stewart v. lUinois Cent B. 
Co., 184 I11.APP. 412. 

85. NT.C.—Lewis v. Fountain, 84 S.B. 

‘ 278. 168 N.C. 277. 

70 C.J. P 1062 note 68 . 

f 86e Tex.—^Moss v. Koetter, Civ.App., 

, 249 S.W. 269. 

70 C.J. P 1052 note 54. 

87. Ark.— Thompson v. 

Lumber Co.. 148 S.W. 637. 104 Ark. 
196. 

, 70 C.J. P 1062 note 65. 

88 . Cal.—People v. Pianezzi, 108 P. 
2d 685, 42 C.A.2d 270, certiorari 

. denied Pianezzi v. People of State 
of California, 62 S.Ct 81, two cases, 
314 H.S. 611, 86 L.Ed. 492. 

0. Ky.—Alexander v. Commonwealth, 

287 S.W. 933, 216 Ky. 376. 


91. Ky.—Johnson v. Wyan, 268 S.W. 

949, 202 Ky. 33. 

70 C.J. p 1062 note 69. 


89 Cal.—In re Gird’s Estate, 108 P. 

499, 167 C. 534, 137 Am.S.B. 131. 

70 C.J. P 1052 note 67. 

90. U.S.—Louisville & N. B. Co. v. 
Burns, Tenn„ 242 F. 411, 166 C.C.A. 


92. Mo.— Gildehaus v. Jones, 200 S. 

W. 2 d 623, 356 Mo. 8 . 

70 C.J. P 1052 note 60. 

ITiimber of marriages 

In personal injury action, defend¬ 
ant was not entitled to show by 

cross-examination inconsistency in 
plaintiff’s testimony of how often 
he had been married as given in a 
deposition and at the first trial of 
the action, where such evidence was 
inadmissible, and the Question if an¬ 
swered by plaintiff would not have 
tended to discredit him as a • 

Mo.—^Bush V. Kansas City 

Service Co., 169 S.W.2d 831, 360 
Mo. 876. 

Happiness and separation 

Where defendant carrier sought to 
defeat recovery under Federal Em¬ 
ployers’ Liability Act for death of 
wife by showing that disabled hus¬ 
band had no expectation of support 
from wife and, under Pennsylvania 
law, neither fact of separation, 
without knowledge of its length or 
who was guilty party, nor fact of an 
unhappy marriage was sufficient to 
destroy statutory duty of support, 

’ so that both facts were inadmissible 
for purposes other than contradic¬ 
tion. evidence of inconsistencies in 
I husband’s statements relative to 
, separation and happiness of marriage 
was inadmissible even for impeach¬ 
ment. . _ 

U.S.—^McGlothan v. Pennsylvania B. 
Co., D.CPa., 72 F.Supp. 176. 

e 93. Mo.—Schroeder v. Bawlings, 127 
S.W.2d 678, 344 Mo. 630. 

1 , 94. U.S.—Bianchl v. U. S., CA..MO., 
219 F.2d 182, certiorari denied 76 
act. 604, 349 U.S. 916, 99 L.Bd. 
1249, rehearing denied 76 S.Ct. 879, 
349 U.S. 969, 99 L.Bd. 1290. 


95. Cal.— Gonzales v. Pacific C^^ey- 
hound Lines, 214 P.2d 809, 34 C.2d 
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tain time and place,place where liquor was 
found,possession of note,®^ presence of liquor in 
an automobile,^^ purchase of liquor,^ purpose in 
visiting a particular place,^ reason for remaining in 
a certain place,3 reason for execution of deed,^ 
speed of automobile at a place somewhat distant 
from the place where the accident occurred,^ or 
value.® 

§ 581. - Opinion Testimony 

If the opinion of a witness given In testimony is col- 
laterai, irrelevant, or immaterial, it Is not subject to im¬ 
peachment by proof of prior contradictory statements, 
but if the opinion Is relevant and material it may be im¬ 
peached by proof of prior Inconsistent statements. 

Where the conclusion or opinion of the witness 
as expressed on the stand is collateral, irrelevant, 
or immaterial, it is not subject to impeachment by 
proof of prior contradictory statements;*^ where 
the testimony as to a conclusion was incompetent, 
a prior statement of a different conclusion may not 
be shown;® where a witness could not properly 
be permitted to testify to his opinion, such opinion 
as expressed off the stand may not be proved by 
the testimony of others when offered for purposes 
of impeachment;® and the fact that, if a witness 
had been allowed to testify to his opinion, which 
was incompetent, testimony of his former incon¬ 
sistent opinions would have been admissible is no 
argument for admitting such testimony where the 
witness did not give his incompetent opinion in 


evidence.^® Thus, where a witness denies having 
previously expressed an opinion as to the guilt 
of a person accused of crime, if the opinion of the 
witness in this respect is a matter collateral to the 
real issue, impeaching testimony may not be intro¬ 
duced to show that the witness had previously ex¬ 
pressed an opinion as to his guilt.^^ 

“Where, however, the conclusion or opinion of 
the witness as expressed on the stand is relevant 
and material, it is subject to impeachment by proof 
of any prior or inconsistent statement,^® as by 
proof that the witness had theretofore expressed 
an opinion at variance with the opinion he expressed 
on die witness stand,^® although, where the two 
opinions are not inconsistent, one may not be in¬ 
troduced to impeach the other.^* 

Under the rule, as discussed supra § 579, that the 
right of a party to impeach his own witness by 
proof of contradictory statements is limited to the 
contradiction of testimony which was prejudicial or 
detrimental to the party by whom the witness was 
called, it has been held that where the prosecution 
calls a witness and asks the witness if he formed an 
opinion as to the sobriety of accused at the time 
of the arrest, a negative answer by the witness is 
not adverse to the prosecution, and the prosecu¬ 
tion cannot call another witness and prove that the 
first witness stated at the time of accused's arrest an 
opinion as to his sobriety.^® 


96. Ala.—^King v. State, 171 So. 254, 
2ZZ Ala. 198. 

Iowa.—In re Telsrow*s Elstatei 22 N. 
W.2d 792, 237 Iowa 672. 

70 C.J. p 1052 note 61. 

97. Va.—Cox v. Commonwealth, 125 

S.E. 139, 140 Va. 613. 

70 C.J. p 1052 note 62. 

98. Cal.—^Lynch v. Holbrools, 193 P. 
505, 49 O.A. 380. 

99. Ala.—Jackson v. State, 114 So, 
68 , 22 Ala.App. 133, certiorari de¬ 
nied 114 So. 69, 216 Ala. 564. 

1 . Va.—^Keeney v. Commonwealth, 
137 S.B. 478, 147 Va. 678. 

70 C.J. p 1052 note 66 . 

2 . Ga.—^Liuke v. Stata 192 S.B. 87, 
184 Ga. 551. 

70 CJ. P 1052 note 66 . 

3 . Cal.—^In re De Laveaga’s Estate, 
133 P. 307, 166 C. 607. 

70 C.J. p 1062 note 67. 

4. Utah.—^Anderson v. Thomas, 159 
P.2d 142, 108 Utah 252. 

5 . Neb.—Ambrozi v. Pry, 62 N.W.2d 
259, 158 Neb. 18. 


6 . Cal.—People v. Factor, 13 P.2d 
984, 126 C.A. 618. 

70 C.J. p 1062 note 68 . 

"Ought to have" value 

In city’s proceeding to condemn 
defendants* former residence prop¬ 
erty, evidence that a city witness, 
who testified that property was 
worth 39,860, stated before trial that 
defendants "ought to have $13,600,” 
W 8 LS inadmissible, as "ought to have” 
value is not legal criterion. 

Tex.—^Taylor v. City of Austin, Civ. 
App., 291 S.W.2d 399. 

7, Ariz.—Hirsh v. Manley, 800 P.2d 
588. 81 Ariz. 94. 

Okl.—Wagnon v. Brown, 86 P.2d 728, 
169 Okl. 292. 

Yoder V, State, 90 P.2d 669, 66 
I Okl.Cr. 178. 

70 C.J. p 1062 note 71. 

Admissibility of evidence of prior ex¬ 
pressions of opinion inconsistent 
with testimony as to facts see In¬ 
fra § 692. 

Impeachment of opinion evidence 
generally see Evidence § 671. 


8 . Wash,—^Norman v. Shipowners* 
Stevedore Co., 109 P. 1012, 69 Wash. 
244. 

9 . Tex.—^Brown v. State, 273 S.W. 
263, 100 Tex.Cr. 326. 

70 C.J. p 1053 note 73. 

10. N.Y.—In re Eno’s Will, 187 N.Y. 
S. 756, 196 App.Div. 131. 

11 . N.D.—State v. Ave, 21 N.W.2d 
362, 74 N.D. 216. 

12. Okl.—Wagnon v. Brown, 36 P. 
2d 723, 169 Okl. 292. 

70 C.J. p 1063 note 75. 

18. U.S.—Dubinsky Realty Co. v. 

Lortz, C.C.AMO., 129 F.2d 669. 

I Ky.—Commonwealth v. Jackson, 281 
I S.W.2d 891. 

Tex.—^Hutson v. Stxvte, Cr., 296 S.W. 
2d 245. 

70 C.J. p 1053 note 76. 

14. Ind.—^Myers v. Manlove, 71 N.E. 
893, 164 Ind. 128. 

70 C.J. P 1068 note 77. 

15. Cal.—^People v. Minter, 287 P.2d 
196, 135 CJL2d Supp. 838. 
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Z Statements Which May Be Shown 


§ 582 . In General 

Prior statements by a witness as to material matters 
may generally be admitted to discredit him. 

Broadly speaking, any statement of a witness 


inconsistent with his testimony should be admitted 
to discredit or impeach him,ifi whether made in or 
out of court.^7 Where a proper predicate has been 
laid, as discussed infra §§ 598-609, it is proper to 
admit,^® and error to exclude, competent evidence 


le. Cal.—Siebel v. Shapiro, 137 P.2d 
56, 58 C.A.2d 509. 

Mo.-—Gabelman v. Bolt, 80 S.'W.2d 
171, 336 Mo. 539. 

S.C.—Corpus Juris cited iu Neal v. 
Clark, 12 S.B.2d 921, 925, 196 S.C. 
139. 

70 C.J. p 1068 note 78. 

“If a prior statement bears upon 
the story of a witness with such 
force and directness as to grlve It 
appreciable value in determining 
whether or not that story is true, 
such statement may be introduced 
against him.'* 

Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891, 894. 

The word “statement^, iu statute 
providing that a witness may he im¬ 
peached by showing that he has 
made statements different from his 
present testimony, is not to be too 
literally construed and embraces 
any Indirect contradictory state¬ 
ment. 

Ky.—Calmes v. Commonwealth, 199 
S.W.2d 993, 304 Ky. 71. 

Ez paste statements 
Ohio.—State v. Thomasson, App., 97 
N.E.2d 42. 

Statements contradicting deposition 
in evidence 

U.S.—Sylvania Elea Products v. 
Barker, O.A.Mass., 228 P.2d 842, 
certiorari denied 76 S.Ct. 475, 350 
U.S. 988, 100 UBd. 854. 

Separate statements to arresting of- 
dcers 

In prosecution of three defendants, 
false and contradictory statements 
made by defendants separately to ar¬ 
resting offlcers may be considered in 
determining veracity of defendants* 
testimony. 

Cal.—People v. Torres, 219 P.2d 480, 
98 C.A.2d 189. 

Accusation of guilt 
It was not error to admit evidence 
as to accusation of guilt made in 
presence of defendant and denied by 
him, where use of such evidence was 
restricted by court to impeachment 
of witness. 

IlL—People V. Biloche, 112 N.E.2d 
162, 414 Ill. 504, certiorari denied 
Biloche v. People of State of 111., 
74 S.Ct 131, 346 U.S. 878, 98 L.Ed. 
385. 

Statement in presence of accused not 
required 

Ohio.—State v. Duffy, 16 N.B,2d 535, 
134 Ohio St 16. 


Conversations held not admissible 
as inconsistent statements of party 
Ill.—^Vaughan*s Seed Store v. Mc¬ 
Donald, 102 N.B.2d 171, 346 IlLApp. 
85. 

Conflicting testimony as not impeach¬ 
ment 

In rape prosecution testimony of 
corroborating witnesses, which was 
contrary to testimony of prosecuting 
witness that she was not undressed, 
was not Impeachment testimony. 
Iowa.—State v. Griffith, 45 N.W.2d 
155, 241 Iowa 1328. 
Self-incrimination 

In seduction prosecution, state¬ 
ment of prosecuting witness admit¬ 
ting falsity of affidavit charging 
third party with rape held not ad¬ 
missible to impeach her testimony, 
since no law authorizes a witness to 
be Impeached by compelling him to 
incriminate himself. 

Mo.—State v. Nanna, 18 S.W.2d 67, 
322 Mo. 1180. 

Declarations of a party favorable 
to himself are admissible in contra¬ 
diction of evidence previously given. 
Md.—^Evajis V. Buchanan, 38 A.2d 81, 
183 Md. 463. 

17- Mo.—^Murphy v. Kroger Grocery 
& Baking Co., App., 185 S.W.2d 62. 

I N.y. —^Roge V. Valentine, 20 N.B.2d 
751, 280 N.Y. 268, reargument de¬ 
nied 21 N.E.2d 695, 280 N.Y. 809. 
Former testimony of witness see in¬ 
fra S 594. 

Declarations made out of court 
U.S.—^Holland v. Cooper, C.A.Ga., 192 
F.2d 214. 

Ala. — Shows V. Brunson, 169 So. 248, 
229 Ala. 682. 

Statements made at any place 
Ark.—^Marshall Ice & Blec. Co. v. 
Pltzhugh, 112 S.W.2d 420, 196 Ark. 
395. 

18- U.S.—Atlantic Greyhound Corp. 

V. Bddins, C.A.S.C.. 177 F.2d 964— 
2Simberg v. U. S., C.C.A.Ma8B., 142 
F.2d 132, certiorari denied 65 S.Ct. 
38, 323 U.S. 712, 89 D.Bd. 673. 

Ala.—Chandler v. Owens, 179 So. 256, 
236 Ala. 356—Shows v. Brunson, 
159 So. 248, 229 Ala. 682. 

Gentry v. State, 61 So.2d 668 , 36 
Ala~App. 627—^Davis v. State, 10 So. 
2d 36, 30 Ala,App. 662—^Ledbetter 
V. State, 173 So. 647, 27 Ala.App. 
395, certiorari denied 173 So. 648, 
234 Ala. 74. 

Ariz.—^Leigh v. Swartz, 245 P.2d 262, 
74 Ariz. 108. 

Cal.—People v. King, 46 P.2d 798, 
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7 C.A.2d 672—^Hackley v. Southern 
Pac. Co., 46 P.2d 447, 6 C.A.2d 611 
certiorari denied Southern Pac. Co. 

V. Hackley, 66 S.Ct 163, 296 U.S. 
630, 80 L.Ed. 447. 

D.C.—Green v. U. S., 236 P.2d 708, 98 
U.S.App.D.C. 413, certiorari grant¬ 
ed 77 S.Ct 217, 352 U.S. 916, 1 L. 
Ed. 2 d 122 . 

Ga.—Hlnchcliffe v. Pinson, 74 S.E.2d 
497, 87 Ga.App. 626—General Mo¬ 
tors Corp. v. Deaton, 66 S.B.2d 431, 
84 Ga.App. 848—^Phillips v. State, 
181 S.E. 233, 51 Ga.App. 675. 

Ill.—People V. Baker, 134 N.B.2d 786, 

8 Ill.2d 622—^People v. Church, 7 
N.E.2d 894, 366 Ill. 149. 

Iowa.—State v. Powell, 24 N.W.2d 
769, 237 Iowa 1227—^Borough v. 
Minneapolis & St. L. Ry. Co., 184 
N.W. 820, 191 Iowa 1216. 

Ky.—Commonwealth v. Jackson, 281 
S.W.2d 891—^Williams v. Common¬ 
wealth, 237 S.W.2d 617— Woods v. 
Commonwealth, 147 S.W.2d 690, 285 
Ky. 275. 

La.—State v. Forsyth, 86 So.2d 636, 
229 La. 690. 

Mass.—Commonwealth v. Rudnick, 60 
N.B.2d 353, 318 Mass. 45—Mc- 

George v. Grand Realty Trust 65 
N.E.2d 694, 816 Mass. 373—Cook v. 
Famum, 164 N.B. 577, 258 Mass. 
146. 

Minn.—State v. De Zeler, 41 N.W. 
2d 313, 230 Minn. 39, 15 A.L.R.2d 
1137. 

Miss.—Southern Beverage Co. v. 
Barbarin, 69 So.2d 396, 219 Miss. 
493—Jones v. State, 177 So. 85, 180 
Miss. 210—VTitt V. State, 132 So. 
338, 159 Miss. 478. 

I Mo.—Btate v. Thompson, 299 S.W.2d 
468—State v. Thompson, 280 S.W. 
2d 838—State v. Christian, 245 S. 

W. 2 d 896. 

Goldsberry v. Farmers Mut Fire 
& Lightning Ins. Co. of Polk Coun¬ 
ty, App., 86 S.W.2d 578. 

N.H.—Dubreuil v. Dubreuil, 34 A.2d 
305, 93 N.H. 14. 

N.J.—State V. Pontery, 117 A.2d 473, 
19 N.J. 467. 

N.T.—Archer v. Cole, 279 N.T.S. 714, 
244 App.Div. 848. 

N-.C.—^Hughes V. Anchor Enterprises, 
Ina, 95 S.B.2d 677, 246 N.C. 131— 
State V. Britt 34 S.B.2d 408, 226 
N.C. 364. 

Okl.—^Toder v. State, 90 P.2d 669, 66 
OkLCr. 178. 

Or,—State v. Ople, 170 P.2d 736, 179 
Or. 187. 

Pa.—^Flora v. Great Atlantic & Paa 
Tea Co., 198 A. 663, 330 Pa. 166. 
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of prior contradictory statements with respect to 
relevant and material matters and, where failure 
to lay a proper foundation has been cured, as dis¬ 
cussed infra § 608, evidence admitted prior to the 
laying of the foundation becomes competent.20 

To be admissible, the statement must be one of 
fact,pertinent to the issues,and, as considered 
infra § 583, having a tendency to contradict the 
testimony of the witness under attack. 

Statements which are shown to have been ob¬ 
tained through error, fraud, misrepresentation, or 


violence, have been held not admissible for the pur¬ 
pose of impeachment,but under other authority 
the objection that a statement is incompetent evi¬ 
dence even for impeachment purposes because ob¬ 
tained by force and duress goes to the credibility of 
the witnesses who testified concerning the statement, 
and the weight to be given their testimony, and not 
to the competency of the evidence.^^ 

A party will not be allowed to introduce a mass 
of irrelevant and immaterial matter in order that 
from such testimony there may be picked out a con¬ 
tradiction, if one exists.^5 


Connolly v. Bell Tel. Co., 83 Pa. 
Dist. & Co. 842, 101 Plttab.Lesr.X 
67. 

Teac.—^Norvell Service Co. v. Spell, 
Civ.App., 288 S.W. 2 d 138. error re¬ 
fused no reversible error—^Federal 
Underwriters Exchange v. Rattler, 
CivJ^pp.. 192 S.W.2d 942, error re¬ 
fused no reversible error —Texas 
& N. O, R. Co. V. Wood, Civ.App., 
166 S.W.2d 141—Tessler v. Dodson, 
Civ.App., 104 S.W.2d 96, error dis¬ 
missed—Mahone v. Bowman, Civ. 
App., 70 S.W.2d 323, error dis¬ 
missed. 

Flowers v. State, 202 S.W.2d 462, 
160 Tex.Cr. 467, opinion supple¬ 
mented on other grounds 203 8.W. 
2d 639, 150 Tex.Cr. 467—Glowers v. 
State, 171 S.W.2d 143, 146 Tex.Cr. 
1 —Shelby v. State, 69 S.W.2d 82, 
126 Tex.Cr. 582—Davis v. State, 66 
S.W.2d 339, 126 Tex,Cr. 181. 
ya.—^Massie v. Commonwealth, 16 S. ^ 
B.2d 80, 177 Va. 883. ' 

70 C.J. P 1053 note 80. 

Collateral, irrelevant, or immaterial 
matters see supra 5 680, 

“Witnesses can only be impeached 
by proof of contradictory statements 
of a material fact” 

Idaho.—State v. Jones, 118 P.2d 1106, 
1108, 62 Idaho 662—Hilbert v. 

Spokane International Railroad 
Co.. 116 P. 1116. 1117, 20 Idaho 54. 

Discretioii, of court 

( 1 ) Where expression of opinion 
inconsistent with testimony was 
made before discovery of all the ma¬ 
terial facts, refusal to permit evi¬ 
dence as to prior Inconsistent state¬ 
ment was within the discretion of 
the trial court. 

U.S.—Atlantic Greyhound Corp. v. 
Bddins, C.A.S.C., 177 P.2d 964. 

(2) Discretion held not abused. 
Ohio.—State v. Nevius, 71 N.B.2d 268, 

147 Ohio St 263, certiorari denied 
67 S.Ct- 1621, 331 U.S. 839, 91 L. 
Bd. 1851. 

Showing of cmnxnlssloiL of another 
oxime 

(1) Pact that Impeaching testimo¬ 
ny tends to show commission of 
another crime does not render such 


testimony inadmissible if It is an 
essential part of contradictory evl- 
denca 

Ky.—Commonwealth ▼. Jackson, 281 
S.W.2d 891. 

(2) Where impeachment of defend¬ 
ant by contradictory statements is 
proper, it is immaterial that im¬ 
peachment may suggest the possible 
commission of offenses other than 
those for which defendant is on trial. 
Cal.—^People v. Hicks. 172 P.2d 665, 
76 C.A2d 142. 

Bias; opinion 

A witness may be interrogated 
about, and contradictory evidence in¬ 
troduced concerning, a material mat¬ 
ter even though it does not show 
bias or interest and involves an opin¬ 
ion of the witness. 

Ky.—Commonwealth v. Jackson, 281 
S.W. 2 d 891. I 

Stistake In identification ^ 

Where conviction of murderer de-| 
pended on Identification of defend¬ 
ant by state’s witnesses, previous 
mistake in Identifying guilty person 
may be explained, but serves to im¬ 
peach testimony of witnesses. 

N.Y.—^People V. Russell, 194 N.B. 
65, 266 N.T. 147. 

19. U.S.— Walling v. Twyeffort, Inc., 
C.aA.N.T., 168 F.2d 944, certio¬ 
rari denied 67 S.Ct- 1727, 331 U.S. 
851. 91 L.Bd. 1869, rdiearing denied 
Twyeffort, Inc., v. McComb, 68 S. 
Ct. 31, 332 U.S, 786, 92 Ii.Bd. 368. 
D.C.—^Pennsylvania R. Co. v, Rochln- 
ski, 158 P.2d 326, 81 U.S.App.D.C. 
330. 

Idaho.— Potter v. Realty Trust Co., 
90 P.2d 699, 60 Idaho 281. 

La.—State v. Borde, 25 So.2d 736, 
209 La. 905. 

Mich.—Carlson v. Brunette, 68 IT.W. 

2d 428, 839 Mich. 188. 

N-J.—State V, Goldman, 185 A. 506, 
14 N.J.Misc. 463. 

K.Y.—^Mannion v. General Baking 
Co., 44 N.T.S.2d 890, 266 App.Div- 
1028—Nagel V. Paige, 35 N.Y.S.2d 
321, 264 App.Div. 231. 

70 C.J. p 1068 note 81. 

Bxduded evidence held as to lit. 
sigaifioaut snattex 
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U.S.—Lewis V. Fire Ass’n of Phila¬ 
delphia. C.A,I11., 183 P.2d 647. 
xmuecessary iuouhibraiioe of xeooxA 
However, in actions on fire policies, 
report of arbitrator stating damage 
to party wall, tending to contradict 
testimony of witness, held properly 
excluded as unnecessarily incumber¬ 
ing record, where court permitted 
cross-examination on arbitrator’s re¬ 
port, and witness admitted valuation 
placed therein on wall 
U.S.—^Niagara Fire Ins. Co. of New 
York, N. T., v. Raleigh Hardware 
Co., C.CA.W.Va., 62 F.2d 706. 

80. Pa—^B ank of Pittsburgh v. Pur¬ 
cell, 133 A. 31, 286 Pa. 114. 

Evidence as conforming to«f>redicate 
see infra § 614. 

81. Idaho.—State v. Jones, 118 P. 
2d 1106, 62 Idaho 652—Hilbert v. 
Spokane International Railroad Co., 
116 P. 1116, 20 Idaho 64. 

Mo.—^Hamburger v. Rinkel, 64 S.W. 
104, 164 Mo. 398. 

Nagel V. Metropolitan Life Ins. 
Co., App., 80 S.W.2d 709. 

S.D.—State v. Thompson, 24 N.W.2d 
10, 71 S.D. 319. 

70 aj. p 1054 note 85. 

Opinions see Infra $ 692. 

28. Mo.—State v. Nave, 222 S,W. 
744, 283 Mo. 86—^Hamburger v. 
Rinkel, 64 S.W. 104, 164 Mo. 398. 

Nagel V. Metropolitan Life Ins. 
Co., App., 80 S.W.2d 709. 

S.D.—State v. Thompson, 24 N.W.2d 
10, 71 S.D. 319. 

Tex.—Ross V. State, 282 S.W. 221, 
103 Tex.Cr. 668. 

Collateral, irrelevant, or immaterial 
matters see supra § 580. 

23. La—G alt v. Travelers* Ins. Co., 
App., 141 So. 106. 

Utah.—^Buckley v. Francis, 6 P.2d 
188, 78 Utah 606. 

24. Dl.—^People v. BiZochA 112 N.E. 
2d 162, 414 Ill. 604, certiorari de¬ 
nied Biloche v. People of State of 
IlL, 74 S.Ct. 131, 346 U.Sw 378, 98 
L.Bd. 886. 

25. AIa—G race v. Wooley, 174 So. 
799, 27 AlajV.pp. 464, certiorari de¬ 
nied 174 So. 801, 234 AIa 248. 
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A copy of a statement, exhibited by a party to 
his witness to refresh his memory, cannot be read 
to the jury to impeach the witness.^® 

Offered evidence which is not a prior statement 
of the witness, although offered as such, is not 
admissible to impeach his testimony.27 

The absence of counsel at the time a voluntary 
statement, inconsistent with his testimony, was made 
by defendant in a criminal prosecution does not 
render such statement inadmissible for the purpose 
of impeaching him.^® 

Statement in connection with offer of compro¬ 
mise. The statement of a witness in conflict with 


his testimony will not be excluded because in the 
same conversation a compromise was suggested.^^ 

§ S83. Contradictory or Inconsistent Char¬ 
acter 

A prior statement of a witness, to be provable for 
Impeachment, must be substantially contradictory to, or 
inconsistent with, his testimony. 

A prior statement of a witness, in order to be 
provable for the purpose of impeachment, must be 
contradictory to, or inconsistent with, his testi¬ 
mony,®® in some degree and if such contradic¬ 
tion or inconsistency does not appear, the prior state¬ 
ment is properly excluded.®® Whether such incon- 


26. Mo.—state v. Murphy, 138 S.W. 
2d 398, 345 Mo. 368—State v. Greg¬ 
ory, 96 S.W.2d 47, 339 Mo. 133. 

Ttyi ftn t of one’s own witness 
generally see supra § 678. 

27. Cal.—In re Hill, 57 P.2d 166, 
IS C.A.2d 326. 

Prior will 

In proceedings to terminate Joint 
tenancy created by deed from de¬ 
ceased wife to husband, excluding 
prior will of wife, offered to Impeach 
testimony that she had said she in¬ 
tended property to be held in Joint 
tenancy held proper, since will was 
not prior statement of witness and so 
had no prabative value to impeach 
his testimony. 

Cal.—In re Hill, supra. 

28 . Va.—Carson v. Commonwealth, 
49 S.B.2d 704, 188 Va. 398. 

29. Pa.—Roblnowitz v. Silverman, 
72 A. 378, 223 Pa. 139. 

30. U.S.—Dabney v. Chase Nat. 
Bank of City of New York, D.C.N. 

T. , 98 P.Supp. 807, affirmed in part, 
reversed on other grounds in part, 
C.A., 196 F.2d 668, opinion supple¬ 
mented on other grounds 201 P.2d 
635, certiorari dismissed 74 S.Ct. 
102, 346 U.S. 863, 98 D.Ed. 374 and 
Chase Nat. Bank of City of New 
York V. Dabney, 74 S.Ct. 103, 346 

U. S. 863, 98 L..Ed. 374. 

Ala.—^Bllis V. State, 86 So.2d 842, 38 
Ala.App. 379, certiorari dismissed 
86 So.2d 846, 264 Aleu 696—Sparks 

V. State, 75 So.2d 96, 37 Ala.App. 
681, reversed on other grounds 75 
So.2d 103, 261 Ala. 2, certiorari de¬ 
nied 76 So.2d 109, 261 Ala. 8— 
Grace v. Wooley, 174 So. 799, 27 
AIa.‘App. 464, certiorari denied 174 
So. 801, 234 Ala. 248. 

Ga.—Hodo V. Jenkins, 70 S.E.2d 462, 
209 Ga. 4. 

Try .—Calmes v. Commonwealth, 199 

S. W.2d 993, 304 Ky. 71. 

I^a.—State v. Coffll, 62 So.2d 661, 222 
La. 487. 

IHass.—Assessors of Pittsfield v. W. 

T. Grant Co., 108 N.E.2d 536, 329 
Mass. 859—^Klslowskl v. Monkie- 
wlc^. 87 NJBi.2d 458, 310 Mass. 257. 


Minn.—Corpus Juris cited in Bos ell 
V. Rannestad. 33 N.W.2d 40, 45, 40 
Minn. 413—Corpus Juris cited in 
O’Neill V. Minneapolis St. Ry. Co., 

7 N.W.2d 665, 669, 213 Minn. 614. 
Mo.—^Murphy v. Kroger Grocery & 
Baking Co., App., 185 S.W.2d 62. 
N.D.—Rettler v. Ebreck, 71 N.W.2d 
769. 

S.C.—Corpus Jtiris cited in Anderson 
V. Elliott. 90 S.E.2d 367, 369, 228 
S.C. 371. 

Tex.—^Employers Liability Assur. 
Corp. v. Groninger & King, Civ. 
App., 299 S.W.2d 176—Anizan v. 
PaQuette, Civ.App., 113 S.W.2d 196, 
error dismissed. 

70 C.J. p 1054 note 89. 
Cross-examination as to inconsistent 
statements see infra §§ 596, 697. 
Deposition as not contradictory see 
infra § 594g. 

Former testimony of witness as not 
contradictory see infra S 594. 
Pleadings as not inconsistent see in¬ 
fra § 693. 

“The theory of such impeachment 
is that the witness’ prior version 
shows that he spoke erroneously ei¬ 
ther when he gave the prior state¬ 
ment or when he testified. Both 
cannot be correct. The inconsistency 
constitutes the basis for impeach¬ 
ment. In the nature of things, 
where there is no inconsistency be-1 
tween the prior statement and the 
testimony, there is no basis for im¬ 
peachment." 

Minn.—O'NeUl v, Minneapolis St. Ry. 
Co., 7 N.W.2d 666, 669, 213 Minn. 
514. 

Seal inoonsistenoy re^Tiired 
Ky.—Commonwealth v. Jackson, 281 
S.W.2d 89L 

Hostile witness 

N.H.—State v, Chickering, 89 A. 2d 
206, 97 N.H. 368. 

Party’s own witness 
Under statute permitting a party 
to contradict his own witness, a 
signed statement of a witness in¬ 
troduced by the party calling him 
was admissible only in so far as it 
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tended to contradict the witness’ 
testimony at trial. 

Mass.—^Kavanaugh v. Colombo, 24 N. 
E.2d 14, 304 Mass. 379. 

When one’s attention is not called 
to certain fact at time statement is 
made, and subsequently at trial his 
attention is directed thereto, his tes¬ 
timony is not in conflict with his 
former statement, especially when 
there are many facts involved. 

Pa.—Commonwealth v. Craven, 11 A. 
2d 191, 138 Pa.Super. 436. 

Testimony held not legal impeach¬ 
ment. 

Mo.—State v. Whipkey, 238 S.W.2d 
374, 361 Mo. 1008. 

31. N.D.—Rettler v. Ebreck, 71 N. 

W.2d 759. 

32. U.S.—Poliafico V. U. S., C.A. 
Ohio, 237 P.2d 97—U. S. v. Ebeling, 
C.C.A.N.Y., 146 F.2d 254—Stinson 
V. Aluminum Co. of America, C.C, 
A.Tenn., 141 F.2d 682. 

Ala.—^Moore v. Holroyd, 122 So. 849, 
219 Ala. 392. 

Summers v. State, 36 So.2d 671, 
33 Ala.App. 358, reversed on other 
grounds 36 So.2d 574, 251 Ala. 38. 
Cal.—^Martin v. Los Angeles Ry. 

Corp., 171 P.2d 611, 75 C.A.2d 744. 
Ga.—^Travelers Ins. Co. v. Bailey, 47 
S.E.2d 103, 76 Ga.App. 698. 

Iowa.—Ceretti v. Des Moines Ry. Co., 
293 N.W. 45, 228 Iowa 548. 

Minn.—^Price v. Grieger, 70 N.W.2d 
421, 244 Minn. 466—O’Neill v. 

Minneapolis St. Ry. Co., 7 N.W.2d 
665, 213 Minn. 514. 

Mo.—^Murphy v. Kroger Grocery & 
Baking Co., App., 185 S.W.2d 62— 
Roark v. Dawson, App., 122 S.W.2d 
876. 

N.H.—State v. Chickering, 89 A.2d 
206, 97 N.H. 868. 

N.Y.—^Leonard v. Home Owners Loan 
Corp., 60 N.Y.S.2d 78, 270 App.Div. 
863, 786, 867, affirmed 76 N.B.2a 
261, 297 N.Y. 103—Dallas v. Lahl, 
69 N.Y.S.2d 886, 270 App.Div. 819, 
appeal denied 61 N.Y.S.2d 521« 279 
AppDiv. 852. 
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sistency actually exists should be determined not 
from single or isolated answers, but from the tes¬ 
timony of the witness as a whole and the ques¬ 
tion of contradiction is whether or not the proifered 
statement and the testimony of the witness lead 
to inconsistent conclusions, indicating that the dif¬ 
fering expressions of the witness appear to have 
been based on incompatible beliefs,^^ 

Accordingly, statements of the witness with re¬ 
spect to matters as to which he has not testified can¬ 
not be shown nor is a witness to be discredited 
by a variance in slight particulars between his tes¬ 
timony and his previous statements where there is 
no material inconsistency or contradiction.^^ Proof 
of a different, but not inconsistent, statement is not 
admissible to impeach him.37 Where the witness 
has testified to certain facts, he may not be im¬ 
peached by proof or prior statements that he did 
not remember such facts 8 and where a witness 
merely states that he does not remember, he can¬ 


not be impeached by the showing of former state¬ 
ments with respect to the facts which he claims not 
to remember,®^ and the same principle applies 
where, at the trial, a witness professes lack of 
knowledge as to a particular matter.'^® The wit¬ 
ness may not be discredited where the alleged prior 
contradictory statement was a mere comment,ex¬ 
clamation,^^ opinion, as discussed infra § 592, or 
question,not necessarily inconsistent with the 
testimony of the witness. 

Where, however, the statement sought to be 
shown is substantially contradictory to, or incon¬ 
sistent with, the testimony of the witness, such 
statement may be used to discredit him,^^ and, if 
the prior statement of the witness is plainly incon¬ 
sistent with his testimony, this is sufficient, although 
there is no direct contradiction between the two 
statements,45 as where the statement tends to con¬ 
tradict the testimony;^® the contradiction may be 


Zbikowslci v. Saroc Hoiding 
Corp., 67 N.Y.S,2d 222, 187 Misc. 
495. 

Or.—^Alford v. Codiran, 216 P.2d 667, 
189 Or. 24. 

Pa._^Peigentoaum v. Prudential Ins. 

Co. of America, 19 A.2d 542, 144 Pa. 
Super. 412—Commonwealth v. 
Craven, 11 A.2d 191, 138 Pa.Super. 
436. 

Commonwealth v. Butts, O. & T., 
36 Erie Co. 1, affirmed 84 A.2d 234, 
170 Pa.Super. 126. 

S.D.—Sheehan v. Minneapolis & St 
L. R. Co., 193 N.W. 597, 46 S,D. 429. 
Tex.—^Ray v. Gage, Civ.App., 269 S. 
W. 2 d 411. error refused no re -1 
versible error—^Anizan v. Paquette, 
Civ.App., 113 S.W.2d 196, error dis¬ 
missed. 

Vt—Shastany v. Weeks, 34 A,2d 174, 
113 Vt 363. 

70 C.J, p 1054 note 89, p 1060 note 34. 

Written statement 
jUa.—City of Bessemer v. Clowdus, 
74 So.2d 259, 261 Ala. 388. 
m.—Knight V. Chicago & N. W. Ry. 
Co., 123 N.B.2d 128. 3 Ill.App.2d 
502. 

Ohio.—Shad wick v. Hills, 69 N.E.2d 
197, 79 Ohio App. 143. 

83. Mass.—Commonwealth v. West, 
45 N.E.2d 260, 312 Mass. 438. 
iirfTin —^Zuber v. Northern Pac. Ry. 
Co., 74 N.W.2d 641, 246 Minn. 167— 
O’Neill V. Minneapolis St Ry. Co., 
7 N.W.2d 665, 213 Minn. 614. 

34. Ky.—Commonwealth v. Jackson, 
281 S.W.2d 891. 

85. S.C.—State v. Gibbs, 102 S.E. 

333, 113 S.C. 266. 

70 C.J. p 1055 note 90. 

36. Cal.—Hopkins v. White, 128 P. 

780, 20 C.A. 284. 

70 C.J. p 1056 note 9L 


A variation in words, used by wit¬ 
ness, which convey the same mean¬ 
ing does not indicate falsity of testi¬ 
mony. 

Mont.—Walsh v. Kennedy, 147 P.2d 
426, 115 Mont 651. 

37. Tex.—^Hall v. Simmons, 24 Tex. 
227. 

38. Kan.—Hancock v. Bevins, 9 P. 
2d 634, 135 Kan. 195. 

39. Cal,—^Anthony v. Hobbie, 193 P. 
2d 748, 85 C.A,2d 798. 

Mont—State v. Jolly. 116 P.2d 686, 
112 Mont 352. 

40. Ky.—Click v. Commonwealth, 
269 S,W.2d 203. 

Froseontion for murder 

Ky.—Click V. Commonwealth, supra. 

41. N.H.—Hall V. Young, 37 N.H. 
134. 

70 C.J. p 1055 note 94. 

42. Ind.—Sanger v. Bacon, 101 N.B. 
1001, 180 Ind. 322. 

70 C.J. p 1066 note 95. 

43 . Ky.—^Miller v. Commonwealth, 
206 S.W. 630, 183 Ky. 438. 

70 C.J. p 1065 note 97. 

44 . Mass.—Commonwealth v. Gra¬ 
nite, 95 N.B,2d 539, 326 Mass. 494 
—Commonwealth v. West, 46 N.E. 
2d 260, 312 Mass. 438—Langan v. 
Pianowski, 29 N.B.2d 700, 307 Mass. 
149. 

Mo.—^Murphy v. Kroger Grocery & 
Baking Co., App., 186 S.W.2d 62— 
Zamora v. Woodmen of the World 
Life Ins. Soc., App., 167 S.W.2d 601. 
N.Y.—^Larkin v. Nassau Electric R. 
Co., 98 N.E. 466, 205 N.Y. 267. 

Nappi V. Falcon Truck Renting 
Corp., 141 N.Y.S.2d 424, 286 App. 
Liv. 123—^Kesten v. Forbes, 78 N. 
Y.S.2d 769, 273 App.Div. 646. 

70 C.J. P 1056 note 99. 
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DetermimatioiL of conflict by Jury 
Ga.—Georgia Power Co. v. Gillespie, 
173 S.B. 756, 48 Ga.App. 688 . 

45 . MCass.—Commonwealth v. Gra¬ 
nite. 95 N.E.2d 639. 826 Mass. 494 
—^KZlslowski V. Monklewicz, 37 N. 
B.2d 458, 310 Mass. 267—Langan 
V. Pianowski, 29 N,B.2d 700, 307 
Mass. 149. 

K.Y.—Nappi V. Falcon Truck Renting 
Corp., 141 N.Y.S.2d 424, 286 App. 
Div. 123—^Kesten v. Forbes, 78 N. 
Y.S.2d 769, 273 App.Div. 646. 

Okl,—^Kennamer v. State, 57 P.2d 646, 
69 Okl.Cr. 146. 

70 C.J. p 1066 note 1. 

‘Tt is not necessary that there 
should be a contradiction in plain 
terms. It is enough if the proffered 
testimony, taken as a whole, either 
by what it says or by what it omits 
to say, affords some indication that 
the fact was different from the testi¬ 
mony of the witness whom it is 
sought to contradict.” 

Mass.—Commonwealth v. West, 45 
N.B.2d 260, 262, 812 Mass. 438. 

“The proof need not be ‘direct 
and positive contradiction* of the 
witness; it is enough if it be in¬ 
consistent with testimony or tend 
to prove different facts ... or 
‘material inconsistencies.* '* 

N.Y.—^McCoy V. Gorensteln, 125 N.Y. 
S.2d 683, 684, 282 App.Div. 984. 

46. Mass.—Commonwealth v. Gra¬ 
nite, 96 N.E.2d 639, 326 Mass. 494 
—^Kislowski V. Monklewicz, 37 N. 
B.2d 458, 810 Mass. 267—^Langan 
V. Pianowski, 29 N.B.2d 700, 367 
Mass. 149. 

j^,Y.—^Larkin v. Nassau Electric R 
Co., 98 N.B. 465, 205 N.Y. 267. 

Nappi V. Falcon Truck Renting 
Corp., 141 N.Y.S.2d 424, 286 App, 
Div. 123, affirmed 162 N.Y.S.2d 297, 



§§ 583-584 WITNESSES 

made categorically or by implication.^'^ The ad¬ 
missibility of the former statement does not depend 
on the degree of the variance between such state¬ 
ment and the testimony of the witness, but, if they 
differ in any material particular, the statement may 
be shown,4 8 and the effect of the statement on the 
credibilily of the witness should be left to the ju- 
ry;49 a substantial inconsistency is sufficient.^O 

Accordingly, if there is an inconsistency between 
the belief of the witness as to certain matters, as 
indicated by his previous declarations, and that 
which would naturally be indicated by his testi¬ 
mony, such prior declarations may be shown, al¬ 
though not directly contradictory of any specific 
statement made on his examination ;5i and a state¬ 
ment of a witness that he knows nothing about a 
certain matter may be shown as contradictory of 
any testimony based on his knowledge.52 

Ambiguous state^nents, which may or may not be 
inconsistent with the testimony of the witness, have 
been held admissible for impeachment purposes,53 
although other authorities hold that a possible in¬ 
ference of inconsistency is insufficient.34 
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**Fishing expedition** Where no contradiction is 
asserted, a party may not use prior statements of 
a witness for exploratory purposes in the hope of 
uncovering some contradiction or inconsistency.35 

§ 584. Time When Made 

The time when the inconsistent statement was made 
is generally immaterial. 

Within the limits imposed by judicial discretion,®5 
the time when the inconsistent or contradictory 
statement was made is generally regarded as imma¬ 
terial.®^ Thus, a witness may be impeached by 
proof of contradictory or inconsistent statements 
made by him before^S or after®^ the occurrence 
forming the subject matter of the suit or with re¬ 
spect to which the witness has testified, or before®® 
or after®! institution of the suit, or after a prior 
hearing at which the witness testified.®^ 

Statement made after witness has left stand may, 
it has been held, be shown to discredit him,®® at 
least in the absence of subsequent death or insanity 
of the witness,®^ although other authority holds 
that to be admissible a contradictory statement must 
have been made before the witness testified.®® 


1 N.Y.2d 7B0, 135 N.B.Sd 61—-Mc¬ 
Coy V. Gorenstein, 125 N.Y.S.2d 
683, 282 App.Dlv. 984—^Kesten v. 
Forbes, 78 N.Y.S.2d 760, 273 App. 
Div. 646. 

70 C.J. p 1057 note 2. 

47 . Mass.—Commonwealth v. Gra¬ 
nite, 95 K.B.2d 539, 326 Mass, 494 
—^Kislowskl y. Monklewicz, 87 N. 
B.2d 468, 310 Mass. 257—^Langan 
V. Pianowskl, 29 N.E.2d 700, 307 
Mass. 149. 

48. Minn.—O’Neill v. Minneapolis 
St. Ry. Co., 7 N.W.2d 666, 213 Minn. 
614. 

70 C.J. P 1057 note 3. 

49 . Ky.—Commonwealth v. Jackson, 
281 S.W.2d 891. 

Minn.—O’Neil v. Minneapolis St. By. 

Co., 7 N.W.2d 665, 213 Minn. 614. 
sa N.H.—Martin v. Famham, 26 
N.H. 195. I 

61. Mass.—Whipple v. Rich, 63 N.B. 

5. 180 Mass. 477. 

70 C.J. p 1057 note 6. 

52. S.D.—^In re Olson’s Estate, 223 
N.W. 41, 64 S.D. 184. 

70 C.J. p 1057 note 6. 

63. Ohio.—^DUcher v. State, 89 Ohio 
St 180. 

70 C.J. p 1068 note 7. 

54. Conn.—Gilmartin t. D. 6 b N. 
Transp. Co., 193 A. 726, 128 Conn. 
127, 113 A.L.R. 1322. 

70 C.J. p 1058 note 8. 

66 . tJ.S.—U. S. V. Rosenfeld, C.C.A. 
N.Y., 67 F.2d 74, certiorari de¬ 


nied Nachman v. IT. S., 52 S.Ct. 642, 
286 U.S, 566, 76 Ii.Ed. 1200. 

70 C.J. p 1058 note 9. 

56. Conn.—^Foust v. May, 119 A. 47, 
98 Conn. 163. 

70 C.J, p 1058 note 11. 

67. N.H.—^Dubreuil v. Pubreuil, 34 
A.2d 306, 93 N.H. 14. 

70 C.J. p 1058 note 12 . 

Statements made while under arrest 
see infra § 593€u 

Time for introducing proof of con¬ 
tradictory statements see infra S 
614. 

Statements made at any time 

Ark.—Marshall Ice & Elec. Co. v. 
Fitzhugh, 112 S.W.2d 420, 195 Ark. 
395. 

58. Mich.—^People v. Kenyon, 167 N. 
W. 997, 201 Mich. 647. 

70 C.J. p 1068 note 13. 

59. Ala.—Winn v. Cudahy Packing 
Co. of Alabama, 4 So.2d 135, 241 
Ala. 681. 

Iia.—Galiano v. Ocean Acc, & Guar¬ 
antee Corp., App., 55 So.2d 641. 

Pa.—^Knies v. Kraftsow, 40 A.2d 122, 
156 Fa.Super. 296. 

Tex.—^McEntire v. Baygent, Clv.App., 
229 S.W.2d 866 , 20 A.L>.R.2d 800— 
Tinney v. Williams, Civ.App., 144 
S.W.2d 844. 

Wls.—Jasperson v. Industrial Com¬ 
mission, 285 N.W. 891, 231 Wis. 
142. 

70 C.J. p 1068 note 14. 
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Res gestae 

In action for death of pedestrian 
struck by truck, sheriff’s and state 
highway patrolman’s testimony as to 
truckdriver’s statements to wit¬ 
nesses, on day after accident, as to 
why it happened, was not inadmis¬ 
sible for impeachment purposes as 
not part of res gestae. 

Ala.—^Vredenburgh Saw Mill Co. v. 

Black, 37 So.2d 212, 251 Ala. 302. 
Betraotion of statement 

A court has the right to consider 
statement of a litigant made after 
an accident, as affecting his credi¬ 
bility, despite fact that statement is 
retracted in his sworn testimony. 
La.—Galiano v. Ocean Acc. & Guar¬ 
antee Corp., App., 55 So.2d 641. 

60. Mo.—Spaunhorst & Hac km a n v. 
Link & Bibb, 46 Mo. 197. 

61. Vt.—Sowles V. Carr, 41 A. 681, 
70 Vt. 630. 

70 C.J. p 1059 note 16. 

62. Ga.—^Bvans v. State. 22 S.E. 
298, 95 Ga. 468. 

70 C.J. P 1069 note 17. 

6 ^ Miss.—Southern Beverage Co. v. 
Barbarln, 69 So.2d 896, 219 Miss. 
493. 

70 C.J. p 1059 note 18. 

64. Tex.—Stewart v. State, Cr., 26 
S.W. 203. 

70 C.J. p 1059 note 19. 

65. m.—^Hoyt V. Chicago City Ry. 
Co., 166 IILApp. 361. 
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§ 585. Form in General 

To be available for impeachment purposes, prior in¬ 
consistent statements of a witness may ordinarily be oral 
or written. 

The particular form of the prior inconsistent 
statements of a witness is not of material import¬ 
ance as bearing on their use for impeachment pur- 
poses.6® 


Inconsistent or contradictory oral statement of 
a witness may be used to discredit or impeach him.®*^ 

Except where a statute provides otherwise,or 
where the statements constitute privileged comnauni- 
cations,®^ inconsistent or contradictory written 
statements are likewise generally available for this 
purpose,*^0 even though the witness sought to be 


66 * liSu—state v. Johnson, 66 So.2d 
143, 220 La. 170, 

67. Ill.—^Hapke v. Brandon, 99 N.B. 
2d 636, 343 Ill«A.pp. 624—Boden- 
kirk, for Use of Deltenbach, v. 
State Pam Mnt. Auto. Ins. Go., 60 
N.E.2d 269, 325 IlLApp. 421, 

Minn.—^Erickson v. Erickson & Co., 

2 N.W.2d 824, 212 Minn. 119. 

N.C,—Piper v. Ashbum, 89 S.E.2d 
762, 243 N.C. 51. 

70 C.J. p 1060 note 23. 

Former testimony of witness see 
infra § 694. 

Xn New York 

< 1 ) Prior contradictory statements 
made orally outside of court may, 
in a proper case, be introduced to 
impeach the credibility of a witness. 
N.Y.—^Roge V. Valentine, 20 N.E.2d 
761, 280 N.Y. 268, reargument de¬ 
nied 21 N.B.2d 696, 280 N.Y, 809. 

(2) However, it has also been held 
that under Civil Practice Act § 34S-a, 
a witness cannot be Impeached by 
proof that he orally made a prior 
statement Inconsistent with his tes¬ 
timony. 

N.Y,—Bosati V. H. W. B., Inc., 81 N. | 
Y.S.2d 412, 

68 . Va.—Alspaugh v. IMggs, 77 S, 
B.2d 862, 195 V€u 1. 

70 C.J. p 1069 note 21. 

69. Tex.—^Hurley v. McMillan, Civ. 
App., 268 S.W,2d 229, refused no 
reversible error. 

70- U.S.—^Railway Exp. Agency, Inc. 
V. Epperson, C.A.Mo., 240 F.2d 189 
—Palm V. New York, N. H, & H. 
B. Co., C.A.N.Y., 200 P.2d 67— 
Walling V. Twyeffort, Inc., C.C.A 
N.Y., 158 F. 2 d 944, certiorari de¬ 
nied 67 S.Ct 1727, 331 U.S. 861, 91 
Ii.Bd. 1869, rehearing denied Twy¬ 
effort, Inc. V. McComb, 68 S.Ct, 31, 
832 U.S. 786, 92 li.Bd. 368 . 

CaL—^Newton v. Thomas, 291 P.2d 
608, 187 CAL.2d 748. 

Cox V. City of liOs Angeles, 223 
P.2d 868 , 100 CA..2d 378—Kroplin 
V. Huston, 179 P.2d 676, 79 aA.2d 
332—Keister v. O'Neil. 188 P. 2 d 
723, 59 CJL2d 428. 

Oolo.-^orpus JtLxis cited in Hamby 
V. People, 128 P.2d 998, 996, 109 
Colo. 572. 

Conn.—Mulvey v. Barker, 86 A.2d 
866 , 188 Conn. 651. 

Qa.—Manley v. Combs, 80 S.E.2d 486, 
197 Ga. 768. 

Wade V. Hopper, 78 S.B.2d 809, 
89 GaJipp. 87—Georgia Power Co. 
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V. Gillespie, 173 S.B. 736, 48 Ga. 
App. 688 . 

Ill.—People V. Shelton, 198 N.E. 209, 
361 Ill. 477. 

Hapke v. Brandon. 99 N.E.2d 636, 
843 Ill. App. 624—^Rodenkirk, for 
Use of Deltenbach, v. State Farm 
Mut. Auto. Ins. Co., 60 N.E. 2 d 269. 
325 Ill-App. 421—Welnhouse v. 
Woodruff, 69 N.B.2d 623, 324 Ill. 
App. 660—Plotkin v. Winkler, 55 
N.E.2d 646, 323 Ill.App. 181—Sare- 
laa V. Meyer. 46 N.E.2d 140, 817 
I11.APP. 382. 

Iowa.—Olson v. Hodges, 19 N.W.2d 
676, 236 Iowa 612. 

La.—Gallano v. Ocean Acc. & Guar¬ 
antee Corp., App., 55 So.2d 641. 

Md.—^Welssman v. Hokamp, 188 A. 

923, 189 A, 813, 171 Md. 197. 

Mass.—Blackman v. Coffin, 15 N.E. 

2d 469, 300 Mass. 432. 

I Mich.—^People v. De Beaulieu, 13 N. 

W. 2d 260, 308 Mich. 173. 

I Minn.—^Erickson v. Erickson & Co., 

2 N.W.2d 824, 212 Minn. 119— 
State V. McClain, 292 N.W. 763, 
208 Minn, 91. ! 

Mo.—Williamson v. St. Louis Public 
Service Co., 262 S.W.2d 296, 363 
Mo. 608—State v. Christian, 245 
S.W.2d 895—In re Warden, 146 S. 
W.2d 874, 847 Mo. 196. 

Neb.—Snyder v. Lincoln, 46 N.W.2d 
749, 163 Neb. 611—Gorman v. Brat- 
ka, 298 N.W, 691, 139 Neb. 718, 
modided on other grounds 800 N.W. 
807, 140 Neb. 576. 

N.H.—Stanley v. Bowen Bros., 79 
A.2d 1, 96 N.H. 467. 

N.J.—Kulinka v. Flockhart Foundry 
Co., 76 A.2d 667, 9 N.J.Super. 495, 
affirmed Bujalskl v. Flockhart 
Foundry Co., 84 A.2d 468, 16 N.J. 
Super. 249. 

State V. Lederman, 170 A. 652, 
112 N.J.Law 366. 

N.Y.—Roge V. Valentine, 20 N.B.2d 
761, 280 N.Y. 268, reargument de¬ 
nied 21 NJE,2d 696, 280 N.Y. 809. 

Kesten v. Forbes, 78 N.Y.S.2d 
769, 273 App.Div. 646—People v. 
Bishop, 68 N.Y.S.2d 711, 270 App. 
Div. 133—Underhill v. Slutadcy, 22 
N.Y.S.2d 997, 260 App.Div. 882— 
Lewis V. Rau, 15 N.Y.S.2d 679, 258 
App.Dlv. 67. reargument denied 16 
N.Y,S.2d 1017, 268 App.Div. 876— 
Jenkins v. 818-321 W. 87th St. 
Corp., 12 N.Y.S.2d 739, 257 App. 
Div. 228, motion denied 25 N.E.2d 
148, 282 N.Y. 696, modified on other 
grounds 81 N.E.2d 508, 284 N.Y. 
397, reargument denied 83 K.E.2d 
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547, 285 N.Y. 614—Cacemlse v. 

Metropolitan Cas. Ins. Co. of New 
York, 300 N.Y.S. 487, 262 App.Div. 
621—Farber v. Tepper, 292 N.Y.S. 
217, 249 App.Div. 785. 

Friedman v. Berkowitz, 136 N.Y. 
S.2d 81, 206 Mlsc. SS9—Zblkowski 
V. Saroc Holding Corp., 67 N.Y.S. 
2d 222, 187 Mlsc. 495. 

People V. Jordan, 128 N.Y.S.2d 
457. 

N.C—Piper v. Ashburn, 89 S.B.2d 
762, 243 N.C 61. 

Ohio.—Solanlcs v. Republic Steel 
Corp., 5 Ohio Supp. 162. 

Okl.—Jasper v. State, Cr„ 269 P.2d 
375—Ward V. State, 222 P.2d 173, 
92 Okl.Cr. 143—Cambron v. State, 

I 193 P.2d 888, 86 Okl.Cr. 437—Al- 
I com V. State, 106 P.2d 838, 70 Okl. 
Cr. 386. 

Pa.—Knies v. Kraftsow, 40 A.2d 122, 
156 Pa.Super. 296—Smith v. Coh¬ 
en. 176 A 869, 116 Pa.Super. 395. 
Tex.—^Taylor v. Owen, CivApp., 290 
S.W,2d 771, error refused no re¬ 
versible c^or—Hurley v. Mc¬ 
Millan, Civ.App., 268 S.W.2d 229, 
refused no reversible error—Gar¬ 
ner V. Prescott, Civ.App., 234 S.W. 
2d 704—Condra v. Grogan Mfg. Co., 
Civ.App., 228 S.W.2d 588, affirmed 
238 S.W.2d 665, 149 Tex. 380— 
Federal Underwriters Exchange v. 
Rattler, CIvj^lPp,, 192 S.W.2d 942, 
error refused no reversible error— 
Tinney v. Williams, Clv.App.> 144 
S.W.2d 344—W. O. W. Life Ins. 
Soc. V. Dickson, Civ.App., 133 S.W. 
2d 243, error dismissed, Judgment 
correct. 

Miller r. State, 84 S.W.2d 459, 
129 Tex.Cr. 166—^Perez v. State, 69 
S.W.2d 420, 125 Tex.Cr. 676. 

Wash.—State v. Severns, 125 P.2d 
659,13 Wash.2d 542. 

W.Va.—State v. Hayes, 67 S.B.2d 9, 
186 W.Va. 199. 

Wis.—Jasperson v. Industrial Com¬ 
mission, 285 N.W. 391, 231 Wis. 
142—Newberry v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 262 N.W, 
579, 214 Wis, 647, certiorari denied 
Minneapolis, St. P. & S. S. M. R. 
Co. V. Newberry, 55 S.Ct. 97, 298 
U. S, 683, 79 L.Bd. 679. 

70 C.J. P 1069 note 22. 

Documentary evidence 
Ga.—^Vaughn v. State, 32 8.B.2d 310, 
71 GaApp. 800. 

Statute strictly construed 
N.Y.— Rosati v. H. W. E,, Inc., 81 N. 
Y.S.2d 412. 
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discredited or impeached is one’s own witness.^i i are signed by the witness,’2 or provided that such 
This is the rule provided such written statements 1 


TerlAed written, statement 
Tex—McBIroy v. State, 224 S.W.2d 
264, 164 TexCr. 15. 

Contradiction of deposition intro¬ 
duced in e-vldence 

Tex—^Myers v. Thomas, 186 S.W.2d 
811, 143 Tex 502. 

Written statement or report of police 
officer 

Arlz.—Welch v. Medlock, 286 P.2d 
756, 70 Arlz. 247. 

Idaho.—^Potter v. Realty Trust Co., 
90 P.2d 699, 60 Idaho 281. 

Mass.—Salonen v. Paanenen, 71 N.E. 

2d 227, 320 Mass. 568. 

Mich.—Carlson v. Brunette, 63 N.W. 
2d 428, 339 Mich. 188—People v. 
Sallmone, 251 N.W. 694, 266 Mich. 
486. 

ZTotes of police officer 
Mass.—Commonwealth v. Beaulieu, 
133 N.B.2d 226, 833 Mass. 640, cer¬ 
tiorari denied Weaver v. Com¬ 
monwealth of Mass., 76 S.Ct. 859, 
361 U.S. 957. 100 L..Bd. 1480. cer¬ 
tiorari denied Boisvert v. Com¬ 
monwealth of Mass., 77 S.Ct. 70, 
352 U.S. 857, 1 L.Bd.2d 61. 

Commission of other orimes; ao- 
Gomplices 

In robbery prosecution, statement 
detailing: commission of other crimes, 
made by accused’s accomplices, and 
truth of which was admitted by ac¬ 
cused, was admissible to impeach 
testimony of accomplice who testi¬ 
fied in accused’s behalf. 

Cal.—^People v. Benton, 89 P.2d 1089, 
32 C.A.2d 407. 

Statement Inconsistent in part 

(1) Portions of written statement 
of witness inconsistent with testi¬ 
mony of such witness at trial can 
properly be admitted for purpose of 
impeachment. 

N.T.—McQuagre v. City of New York, 
136 N.Y.S.2d 111, 286 App.Div. 249. 

(2) Where defense witness testi¬ 
fied to a state of facts materially 
different from those disclosed in her 
written statement, such statement 
was admissible for impeachment pur¬ 
poses, even thougrh part of state¬ 
ment coincided with testimony griven 
by witness at trial. 

Tex—Mitchell v. State, 239 S.W.2d 
384, 166 TexCr. 128. 

Effect of admission of dlsorepanoy 
by witness 

If written statement executed by 
witness contradicts his oral testi¬ 
mony, party to suit may confront 
witness with statement, and state¬ 
ment is admissible in evidence, un¬ 
less witness admits discrepancy or 
contradiction between testimony and 
statement, in which event it would 
serve no purpose to put the written 
statement into evidence. 


N.J.—Wasll V. Gula, 169 A. 644. 12 
N.XMisc. 53. 

Seftisal to gfive copy to accused 
Under statute, where prosecuting: 
attorney did not know in advance 
that accused would take the stand, 
or, If he did, that his testimony 
would differ from written statement 
made to police officers, prosecution 
could on cross-examination of ac¬ 
cused, offer in evidence the written 
statement, even though accused had 
demanded and been refused a copy. 
Ohio.—State v. Williams, 88 N.E.2d 
420, 85 Ohio App. 236. 

In Yirgrlnia 

(1) Purpose of statute providing 
that, in action for personal injury 
or death by wrong:ful act, no ex parte 
affidavit or statement in writing 
other than deposition, after due no¬ 
tice, of witness with respect to facts 
shall be used to contradict him as 
witness, is to correct unfair prac¬ 
tice of contradicting witness by writ¬ 
ten statements taken shortly after 
accident resulting in personal injury, 
when witness may not have fully re¬ 
covered from the shock and may not 
be in full possession of his faculties; 
such statute is not objectionable as 
class legislation or special law 
changing rules of evidence. 

Ya,—Robertson v. Commonwealth, 
25 S.B.2d 352, 181 Va. 620, 146 A 
Ir.R. 966. 

(2) Streetcar motorman’s written 
statements to streetcar company 
with respect to circumstances of col¬ 
lision was not admissible in action 
by streetcar passenger against com¬ 
pany for personal injuries sustained 
in the collision for purpose of con¬ 
tradicting the motorman, where the 
statement was not in the form of a 
deposition taken after notice, as re¬ 
quired by statute. 

Va.—^Robertson v. Commonwealth, 
supra. 

(3) Statute held applicable in ac¬ 
tion for death in motor vehicle colli¬ 
sion. 

Va.—Saunders v. BCall, 11 S.R2d 692, 
176 Va. 626. 

<4) The statute is inapplicable in 
an action on contract. 

Va.—^Liberty Mut. Ins. Co. v. Vena¬ 
ble, 73 S.B.2d 366, 194 Va. 357. 

(5) The statute, in view of legis¬ 
lative history, is confined to contra¬ 
diction by introduction of prior in¬ 
consistent written statements and is 
intended to correct unfair practices 
of claim adjusters, and is not intend¬ 
ed to prohibit proof of prior incon¬ 
sistent statements by oral testimony, 
but to permit the jury to determine 
truth from an oral examination of 
the witness uninfluenced by ex parte 
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written statements prepared by an 
interested party. 

Va.—^Harris v. Harrington, 22 S.E.2d 
13, 180 Va. 210. 

(6) In prosecution for murder, a 
signed statement voluntarily made 
by accused to police officers. Incon¬ 
sistent with statements made by him 
while on witness stand could be 
used for purposes of impeachment, 
since his right to testify subjected 
him to cross-examination, which im¬ 
plies the right to impeach credibility 
of accused under the same rules ap¬ 
plicable to any other witness. 

Va—Carson v. Commonwealth, 49 S. 
E.2d 704, 188 Va. 398. 

71- Neb.—Cornell v. State, 294 N.W. 
851, 138 Neb. 708, opinion amend¬ 
ed on other grounds 299 N.W. 231, 
139 Neb. 878. 

N.Y.—People v. Ferraro, 65 N.E.2d 
861, 293 N.Y. 61—Crawford v. 

Nilan, 46 N.B.2d 612, 289 N.Y. 444 
—Jenkins v. 313-321 W. 37th St. 
Corp., 31 N.B.2d 603, 284 N.Y. 397, 

I motion denied 25 N.E.2d 148, 282 
N.Y. 696, reargument denied 33 
N.B.2d 647, 286 N.Y. 614—Bachand 
V. Daniel Reeves, Inc.. 18 N.E.2d 

oo 070 >T V 170 

Okl.—Hicks V. State, 227 P.2d 686, 
98 Okl.Cr. 811. 

Impeachment of one's own witness 
generally see supra § 678. 

72. Cal.—Cox V. City of Los An¬ 
geles, 223 P.2d 868, 100 C.A2d 378 
—Kroplin v. Huston, 179 P.2d 676, 
79 C.A2d 332—Keister v. O’Neil, 
138 P.2d 723, 69 C.A.2d 428. 

Ill.—Rodenkirk, for Use of Deiten- 
bach, V. State Farm Mut. Auto. 
Ins. Co., 60 N.E.2d 269, 326 Ill. 
App. 421—^Plotkln v. Winkler, 66 
N.B.2d 645, 323 IlLApp. 181— 

Sarelas v. Meyer, 46 N.E.2d 140, 
317 IlhApp. 382. 

Iowa.—Olson v. Hodges, 19 N.W.2d 
676, 236 Iowa 612. 

La—Galiano v. Ocean Acc. & Guar¬ 
antee Corp., App., 65 So.2d 641. 
Minn.—State v. McClain, 292 N.W. 
753, 208 Minn. 91. 

Mo.—Williamson v. St Louis Public 
Service Co., 262 S.W.2d 296, 363 
Mo. 608—State v. Craft, 92 S.W.2d 
626, 338 Mo. 831. 

Neb.—Gorman v. Bratka, 298 N.W. 
691, 139 Neb. 718, modified on other 
grounds 300 N.W. 807, 140 Neb. 
575. 

N.J.—^Kullnka v. Flockhart Foundry 
Co., 76 A2d 667, 9 N.J.Super. 496, 
affirmed Bujal^l v. Flockhart 
Foundry Co., 84 A2d 468, 16 N.J. 
Super. 249. 

N.Y.—^People v. Romano, 18 N.B.2d 
634, 279 N.Y. 392. 

Lewis V. Rau, 15 N.Y.S.2d 579, 
258 App.Div, 67, reargument de- 
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statements are indorsed by, qj* written at the re¬ 
quest the witness, or acquiesced in by him,^5 
and provided a proper predicate is laid 

It is immaterial that the written statement was 
never delivered to the person for whom it was 
intended,or that the witness, who admits sign¬ 
ing the writing, did not understand English,^8 could 
not read or write,^9 (iid not read the statement®^ 
or did not know its contents, or that the writing 
was not read over to him before he signed it,^^ 

Voice recording. The refusal of a court to per¬ 
mit a witness to be cross-examined concerning al¬ 
leged inconsistent statements made by him in a 
recorded conversation before the trial has been held 

prejudicially erroneous.*8 


§ 586, Omission to State Matters Testified to 

A witness who has testified to a certain matter can¬ 
not be Impeached by showing his omission to disclose It 
on an occasion not calling for such disclosure; but the 
omission of a witness to state a particular fact, under 
circumstances rendering It incumbent on him to state it, 
or natural for him to do so, may be shown to discredit 
his testimony as to such fact. 

Within the discretion of the court,^^ a witness 
who has testified to a certain matter cannot be im¬ 
peached by showing his omission to disclose such 
matter on an occasion nOt calling for such disclo¬ 
sure;^® and this is true where the testimony and 
prior statement are alike in all substantial particu¬ 
lars.^® Also, a witness who has testified to certain 
facts is not discredited by having omitted to testify 
to such facts on a prior hearing where the addi¬ 
tional testimony is not inconsistent with, or con- 


nied 16 N.T.S.2d 1017, 258 App.Div. 
876. 

Friedman v. Berkowitz, 136 
N.T.S.Sd 81, 206 Mlac. 889. 

S.C.—Squires v. Henderson, 36 S.E.2d 
738, 208 S.a 68 . 

Tex,—Condra v. Grogan Hfg. Co., 
Civ.App., 228 S,W.2d 688 , affirmed 
238 S.W.2d 665, 149 Tex. 380. 

Perez v. State, 69 S.W.2d 420, 
126 Tex.Cr. 675. 

Va.—Carson v. Commonwealth, 49 S. 

B.2d 704, 188 Va. 398. 

70 C.J. p 1060 note 24. 

Laying foundation for impeachment 
by unsigned writing see infra § 
604. 

Statement signed by party 

(1) A written statement signed by 
a party to an action, who testifies 
therein, if it is against his own in¬ 
terest and tends to establish or dis¬ 
prove a material fact, is competent 
in evidence when proper foundation 
has been laid. 

Neb.—Gorman v. Bratka, 298 N.W. 
691, 139 Neb. 718, modified on other 
grounds 800 N.W. 807, 140 Neb. 
675. 

(2) Laying foundation generally 
see infra 598-609. 

Signed statement given by motorist 
to police officer 

Pa.—Knies v. Kraftsow, 40 A.2d 122, 
156 Pa.Super. 296. 

Coerced statement 

(1) Defendant’s testimony that he 
signed coerced statement did not 
make the statement competent to im¬ 
peach his testimony. 

Ill.—People V. Hiller, 118 N.B.2d 11, 
2 I11.2d 323—^People v. Adams, 116 
N.EI. 2 d 774. 1 nL2d 446. 

(2) Defendant cannot be impeach¬ 
ed by statements which the law re¬ 
fuses to recognize as his voluntary 
statements. 

m. —^People V. Adams, supra. 


Statement signed by three persons 

Where defendant offered in evi¬ 
dence a written statement signed by 
three companions of deceased to con¬ 
tradict their testimony, objection on 
ground that it was improbable that 
such statement would be identical, 
that it could not have been statement 
of each witness, and that all three 
were minora went to weight, and not 
to admissibility, of statement 
Conn.—^Livingstone v. City of New 
Btaven, 3 A.2d 836, 125 Conn. 128. 

73. Tex.—^Milmo Nat. Bank v. 

Cobbs, 115 S.W. 845, 63 Tex.Civ. 
App. 1. 

74. Tex.—Cross v. McKinley, 16 
S.W. 1023, 81 Tex. 332. 

70 C.J. p 1060 note 26. 

75. Cal.—^People v. Haughey, 260 P. 
406, 79 C.A. 641. 

Idaho.—Servel v. Corbett, 290 P. 200, 
49 Idaho 536. 

’Tn order to serve as itself a 
contradiction a writing must be 
shown to have been made by the 
witness himself, or by someone un¬ 
der his direction, or to have been 
approved and adopted by witness as 
his own act and deed." 

Mich.—^People v. De Beaulieu, 13 
N,W.2d 260, 261. 308 Mich. 173. 

76. Okl.—Cambron v. State, 193 P.2d 
888 , 86 Okl.Cr. 437. 

77. Neb.—Blue Valley State Bank v. 
Milbum, 216 N.W. 299, 116 Neb. 
131. 

78. N.Y.—Cuccia v. Surface Transp. 
Corporation of New York, 258 
N.Y.S. 46, 236 App.Div. 106. 

79. HI.—^Plotkln V. Winkler, 55 N.E. 
2d 545, 323 Ul.App. 181. 

N.Y.—^Perrerl v. Webb, 206 N.Y.S. 

225, 210 App.Div. 400. 

S.C.—Squires v. Henderson, 36 S.E.2d 
788, 208 S.C. 58. 
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80. N.Y.—Shoupe v. 2525 Amster¬ 
dam Ave. Corp., 25 N.T.S.2d 684, 
261 App.Div. 393. 

81. S.C.—Squires v. Henderson, 36 
S.B.2d 738, 208 S.C. 58. 

70 C.J. p 1060 note 31. 

82. lU. —Conover v. Harrisburg & 
Southern Coal Co., 161 IlLApp. 74. 

N.Y.—Shoupe v. 2525 Amsterdam 
Ave. Corp., 25 N.Y.S.2d 584, 261 
APP.D1V. 393. 

S.C.—Squires v. Henderson, 36 S.B. 
2d 738, 208 S.C. 58. 

83. N.Y.—People v. Broady, 127 N.E. 
2d 868, 308 N.Y. 1033. 

84. U.S.—^Becker v. Haynes, C.C. 
Mass., 29 F. 441. 

70 C.J. p 1060 note 37. 

Omission to testify on matter as 
precluding proof of statement with 
respect thereto see supra § 583. 

85. Ariz.—Ball v. State, 33 P.2d 601, 
43 Ariz. 556. 

70 C.J. p 1061 note 38. 

Pacts attending claimed rape 

Failure of prosecuting witness at 
preliminai'y hearing of a rape charge 
to state all the facts attending the 
claimed rape In response to the in¬ 
struction “to proceed and tell what 
happened,” is not a ground of im¬ 
peachment. 

U.S.—^Tanksley v. U. S., C.C.A.Alaska, 
145 F.2d 68, 156 A.L.R. 267. 
Hatter XLot disposed at inquest 
Fact that deputy sheriff had not 
testified at coroner’s inquest that de¬ 
fendant had stated to him that de¬ 
fendant had planned homicide for a 
long time did not preclude deputy 
from so testifying at trial. 

S.C.—State V. Grantham, 77 S.E.2d 
291, 224 S,C. 41. 

86 . Mass.—^Dorman v. Worcester 
Consol. St. Ry. Co., 177 N.E. 812, 
277 Mass. 95. 

70 CJ. p 1061 note 89. 
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tradictory to, the testimony fonnerly given, or 
where on the former occasion he was not specifical¬ 
ly interrogated as to such facts.® ^ A fortiori, a 
witness is not discredited by his omission to state 
a particular fact in testifying in another suit be¬ 
tween different parties involving the same subject 
matter as the later suit, where there is nothing to 
show that such fact was mentioned in the first case 
or would have been pertinent to the issue there¬ 
in.®® The omission of a witness, in making a mem¬ 
orandum, to note a certain fact, does not impeach 
his oral testimony of its occurrence.®® 

On the other hand, the omission of a witness to 
state a particular fact, under circumstances render¬ 
ing it incumbent on him to state such fact, if true, 
or likely or natural that he would do so, may be 
shown to discredit his testimony as to such fact;®^ 
and, in a proper case, the entire testimony at a 
former trial or hearing may be used to show fail¬ 
ure to assert a fact which should have been assert¬ 
ed.®® Where a witness has presently testified that 
his testimony at a former trial was the same as 
that given in the present case, it may be shown that 
at the former trial he gave no testimony with re¬ 
spect to a material point on which he has testified 
tt the present trial.®® 


Where the commissioner before whom a prelim- 
inaiy examination was had testifies that he did not 
give a complete report of the evidence, and the tes¬ 
timony was not as full as at the trial, an omission 
from the examination of testimony given at the 
trial does not necessarily discredit the witness, but 
may be attributed to the incompleteness of the re¬ 
port.®^ 

Failure of witness to remember immaterial facts 
does not open the door to testimony that the facts 
existed.®® 

§ 587. Unsworn Statements 

Except where a statute provides otherwise, unsworn 
statements may be used for impeachment. 

Except where a statute provides otherwise,®® it 
is not necessary that the contradictory statement 
proposed to be shown for the purpose of impeach¬ 
ment should have been made under oath,®^ but un¬ 
sworn statements out of court may be shown.®® 

§ 588. Statements Not Adnoissible as Inde¬ 
pendent Evidence 

A statement of a witness may be available for im¬ 
peachment even though not such as to be admissible as 
independent evidence. 


37 . Ala.—^Lester v. Jacobs, 103 So. 

682, 212 Ala. 614. 

70 aJ. P 1061 note 40. , 

88 . Cal.—Brooks v. E. J. WilUgr 
Truck Transp. Co., 255 P.2d 802, 
40 C.2d 669. 

People V, Reimringrer, 263 P.2d 
766, 116 G.A.2d 332. 

Ky.—^Louisville & N. R. Co. v. Mitch- 
elVs Adm’x, 124 S.W.2d 1026, 276 
Ky. 671. 

N.T.—Steen v. Burleson, 49 N.T.S.2d 
210, 268 App.Div. 815, followed in 
49 N.T.S.2d 212, 268 App.Div. 816. 
Or.—Lamb v. Woodry, 68 P.2d 1267, 
154 Or. 30, 105 A.L.R. 914. 

70 C.J. p 1061 note 41. 

89. Pa.—McAteer v. McMullen, 2 Pa. 
32. 

90. N.T.—Mallory v. Perkins, 22 
N.Y.Super. 672. 

I 

Police officer’s report 
Pact that police officer’s report of 
accident does not include statements 
with respect to certain, or all, things 
that were said or done at scene of 
accident does not indicate that state¬ 
ments in report are incorrect and 
does not impeach officer as witness. 
Cal.—Johnson v. Warner, 264 P.2d 
124, 116 aA.2d 598. 

91. U.S.—Cafasso v. Pennsiyivanla 
R. Co., CA.Pa., 169 P.2d 461. 

Ariz.—Ball v^. State, 33 P.2d 601, 43 
Ariz. 556. 


ni.—Corpus Juris cited in Carroll v. 
Krause, 15 N.B.2d 323, 328, 295 
IlLApp. 662. 

Mass.— tiSLngsxi v. Pianowski, 29 N.B. 

2d 700, 307 Mass. 149. 

Minn.—^Rockwood v. Pierce, 61 IT.W. 

• 2d 670, 235 Minn. 619—Erickson v. 
Erickson & Co., 2 N.W.2d 824, 212 
Minn. 119. 

70 C.J. p 1061 note 44. 

Absence of automobile headligrlit 
In action for death resulting from 
collision between automobile and 
stalled truck, testimony of defend¬ 
ant’s witness that he noticed that 
automobile had only one headlight 
was not unimpeachable by his testi¬ 
mony at coroner’s inquest on ground 
that at inquest he was not spe¬ 
cifically interrogated as to head¬ 
lights, where witness at Inquest tes¬ 
tified as in his direct examination on 
trial with reference to automobile, 
but omitted to state that automobile 
had only one headlight. 

HI,— Carroll v. Krause, 16 N.B.2d 323, 
295 llLApp. 552. 

93. Minn.—^Rockwood v. Pierce, 61 
N.W.2d 670, 235 Minn. 619. 

93. Kan.—Johnston v. Clements, 25 
^ Kan. 376. 

94 . XJ.S.—XT. S. V. Ford, D.C.N.C., 38 
F. 861. 

95 . Mich.—People v. Hammond, 143 
N.W. 244, 177 Mich. 416. 

70 C.J. p 1062 note 47. 
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98- N.T.—^People v. Ferraro, 55 N.B. 
2d 861, 293 N.Y. 61—Jenkins v. 
818-321 W. 37th Street Corp., 31 
N.E.2d 603, 284 N.T. 397, reargu¬ 
ment denied 33 N.E.2d 647, 285 
N.T. 614—People v. Romano, 18 
N.B.2d 634, 279 N.T. 392. 

Pringle v. Central Sav. Bank in 
City of New Tork, 86 N.T.S.2d 266. 

97. U.S.—^Harper v. Belly, D.C., H 
F.Cas.No. 6,091, 1 Cranch C.C. 100. 

j^la.—^Mobile Light & R. Co. v. Ellis. 
96 So. 773, 209 Ala. 680. 

98. Miss.—Whitt v. State, 60 So.2d 

885, 210 Miss. 817—Haefner v. 

State, 17 So.2d 806, 196 Miss. 430— 
Williams v. State, 19 So. 826, 73 
Miss. 820. 

Neb.—^Dorn v. Sturges, 59 N.W.2d 
761, 167 Neb. 491. 

Ohio.—State v. Nevius, 71 S.E.2d 268, 
147 Ohio St. 263, certiorari denied 
67 S.Ct 1621, 831 U.S. 839, 91 
L.Ed. 1861. 

^is.—^Newberry v. Minneapolis, St. 
P. & S. S. M. Ry. Co.. 252 N.W. 
679. 214 Wis. 647, certiorari de¬ 
nied Minneapolis, St. P. & S. S. M. 

R. Co. V. Newberry, 65 S.Ct 97, 
293 U.S. 683, 79 UEd. 679. 

70 C.J. p 1062 note 49. 

Improperly notarized statements 
U.S.—^N. L. R. B. v. Quest-Shon Mark 
Brassiere Co., C.A.2, 185 P.2d 285, 
certiorari denied Quest-Shon Mark 
Brassiere Co. v. N. L. R. B., 72 

S. Ct. 26, 342 U.S. 812, 96 Ii.Ed. 614. 
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In order to render a statement of a witness avail¬ 
able for the purpose of impeachment, it is not neces¬ 
sary that it should be of such character as to be 
admissible as independent evidence in the case.®® 
Accordingly, evidence may be admissible for the 
purpose of impeachment although inadmissible as 
independent evidence because it is hearsay,^ a nar¬ 
rative,® or declaration of an agent,® as to a past 
occurrence, or not part of the res gestae.^ So, a 
contradictory statement of the witness may be shown 


although not made in the presence of the party of¬ 
fering the witness or objecting to such showing.® 

§ 589. Particular Statements 

Particular statements of numerous types, made by 
witnesses, Including various writings and. In proper cir¬ 
cumstances, confessions, have been held available for the 
purpose of Impeachment. 

In addition to statements set out in the note,® 
the party seeking to discredit or impeach a witness 


99. Ky.—Commonwealth v. Jackson, 
281 S.W.2d 891. 

70 C.J. p 1062 note 60. 

Previous statements €ls substantive 
evidence see infra § 628. 

Confession 

(1) However, an accused’s confes¬ 
sion which is inadmissible as origi¬ 
nal evidence cannot be used for pur¬ 
pose of impeaching accused. 

Tex.—^Pierson v. State, 168 S.W.2d 
256, 145 Tex.Cr. 388—Lera v. State, 
134 S.W.2d 248, 138 Tex.Cr. 127— 
Bell V. State, 66 S.W.2d 803, 124 
Tex.Cr. 676. 

<2) Confessions generally see infra 
6 589. 

1 . U.S.—Clifton V. TT. S., C.A.S.C., 
224 P.2d 329, certiorari denied 76 
S.Ct. 152, 350 U.S. 894, 100 L.Bd. 
786—New York Life Ins. Co. v. 
Bacalis, C.C.A.Fla., 94 F.2d 200. 
Ariz.—Welch v. Medlock, 286 P.2d 
766, 79 Ariz. 247. 

S.C.—Phillips V. Mooney, Mun.App., 
126 A.2d 305. 

Minn.—Hierl v. McClure, 66 N.W.2d 
721, 238 Minn. 336. { 

Mo.—^State V. Thompson, 299 S.W.2d 
468—^Reynolds v. Stepanek, 99 S.W. | 
2d 66 , 339 Mo. 804. | 

State ex rel. Land Clearance for 
Redevelopment Authority of Kan¬ 
sas City V. Southern, App., 284 
S.W.2d 893—Corpus JtLzis cited iu 
Woelfle V. Connecticut Mut. Life 
Ins. Co. of Hartford, Conn., 112 
S.W.2d 866 , 874, 234 Mo.App. 136. 
N.H.—State v. Chickering, 89 A.2d 
206, 97 N.H. 368. 

N.J.—State V, Pontery, 117 A.2d 473, 
19 N.J. 467. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. Co¬ 
lumbus Hall Ass'n, 27 S.W.2d 664, 
76 N.D. 276. 

Okl.—Leeth v. State, 230 P.2d 942, 
94 Okl,Cr. 61. 

Tex.—McBntire v. Baygent, Clv.App., 
229 S.W.2d 866 , 20 A.L.R.2d 300— 
Texas Indem. Ins. Co. v. Alex¬ 
ander, Civ.App., 174 S.W.2d 109, er¬ 
ror refused. 

Va.—Williams v. Commonwealth, 71 
SJB.2d 73, 193 Va. 764. 

Wis.—Hamilton v. Beinemann, 290 N. 

W. 194, 283 Wis. 672. 

70 CJ*. p 1063 note 61, p 1126 note 64. 


Hospital record 

In personal injury action, hospital 
record signed by injured plaintiff’s 
physician, although it would have 
been inadmissible as hearsay had not 
physician testified, was admissible to 
impeach his contradictory testimony. 
Cal.—Helman v. Market St Ry. Co., 

69 P.2d 178, 21 C.A.2d 311. 

Buie UjiLited 

In no event may the fact that a 
witness has made contradictory 
statements be used as a basis for 
completely discarding the rules of 
evidence against hearsay and ex 
parte statements, and, as impeach¬ 
ment, opening the flood gates of prej¬ 
udicial and damaging hearsay. 

U.S.—Culwell V. U. S., C.A.Tex., 194 

P.2d 808—Young v. U. S., C.C.A. 

Tex., 97 F.2d 200. 

Pretense of impeachment 

However, the hearsay rule may 
not be circumvented under the pre¬ 
tense of impeachment. 

Mich.—^Paquln v. Van Houtum, 72 N. 

W.2d 169, 843 Mich. 111. 

Effect of denial 

(1) A hearsay statement of wit¬ 
ness as to confession, admission, or 
declaration of accused tending to in¬ 
criminate him cannot be placed be¬ 
fore jury on theory that it Is ad¬ 
missible to impeach witness who de¬ 
nied making such statement; In 
prosecution for murder of accused’s 
father, where his sister, on cross-ex¬ 
amination, had denied stating that 
he had threatened to kill deceased, 
subseQuent admission of testimony of 
another witness that accused’s sister 
had made such a statement was er¬ 
ror. 

Tex.—Jordan v. State, 200 S.W.2d 

196, 160 Tex.O. 213. 

(2) In action on life insurance 
policy, detectives' testimony on de¬ 
fendant’s behalf, that another de¬ 
fense witness told them that insured 
had said that he intended to commit 
suicide was Inadmissible as hearsay 
after such other witness’ denial on 
cross-examination that he made such 
declarations to detectives. 

—Selden v. Metropolitan Life Ins. 

Co., 43 A.2d 671, 167 Pa.Super. 600. 

Statements h^d not hearsay 
Neb.—McDaniel v. Farlow, 271 N.W. 

905, 132 Neb. 273. 
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2 . N.C.—^Hubbard v. Southern Ry. 
Co., 166 S.E. 802, 203 N.C. 676. 

3. Ala.—Wade v. Brisker, 173 So. 
64, 233 Ala. 585. 

Corsbie v. Poore, 198 So. 268, 29 
Ala.App. 487, certiorari denied 198 
So. 272, 240 Ala. 207. 

70 C.J. p 1063 note 53. 

4. U.S.—F. W. Martin & Co. v. Cobb, 
C.C.A.Ark.. 110 P.2d 169. 

N.J.—State V. Pontery, 117 A-2d 473, 
19 N.J. 467. 

Okl.—Taylor v. Scott, 32 P.2a 48, 167 
Okl. 588. 

Pa.—^Harrah v. Montour R. Co., 184 
A. 666, 321 Pa. 526. 

Tex.—^Brown Exp. v. Henderson, Civ. 
App., 142 S.W.2d 686, error dis¬ 
missed, judgment correct. 

70 C.J. p 1063 note 64. 

6 . U.S.—Zimberg v. U. S., aC.A. 
Mass., 142 F.2d 132, certiorari de¬ 
nied 66 S.Ct. 38, 323 U.S. 712, 89 
L.Ed. 573. 

Ark.—Melton v. State, 209 S.W.2d 99, 
212 Ark. 968. 

Ga.—^Laney v. Barr, 6 S.B.2d 99, 61 
Ga.App. 145. 

Mo.—State v. Shepard, 67 S.W.2d 91, 
334 Mo. 423. 

I N.J.—State V. Pontery, 117 A.2d 473, 
19 N.J. 467. 

! Va .—Mtnsi Ins. Co. v. Carpenter, 196 
i S.B. 641, 170 Va. 312. 

70 CJ. p 1063 note 56. 

Season for role 

Purpose of showing the statements 
is not to bind the party, but to im¬ 
peach the witness. 

5. D.—State v. Thompson, 24 N.W.2d 
10, 71 SJD. 819. 

6 . PartloTiIax statements 

(1) Statements as to delivery of 
deed. 

Cal.—Hall V. Ferguson, 47 P.2d 1073, 
8 aA.2d 444. 

(2) Statement as to ownership of 
land. 

Tex.—Gilbert v. Green, 242 S.W.2d 
879, 160 Tex. 52L 

(3) Statements in disparagement 
of title. 

Vt.—Johnson v. Tuttle, 187 A. 616, 
108 Vt 291, 106 A.L.R. 1291. 

(4) Statement by doctor as to de¬ 
fendant’s sanity. 

Ark.—Shank v. State, 72 S.W.2d 619, 
189 Ark. 243. 
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tnay introduce in evidence a deed,^ mortgage,* or 
agreement® executed by the witness; a contract, 
bill of sale,i-i or a petition for a public improve- 
menti* signed by a witness; a tax assessment list,!* 
a tax rendition of realty,or a will!* made by a 


witness; the diary of a witness,!® or a page there¬ 
from;!’ the diary!* or the voting registration!® 
of a party who is a witness, or a release executed 
by such party,*® or his application for workmen’s 


(5) Statement by Individual de¬ 
fendant that he represented corpo¬ 
rate codefendant. 

Qqi —Carter v. Carr, 33 P.2d 862, 189 
C-A. 15. 

( 6 ) Quotation of rate for services. 
Ga.—Stevens v. Fort Industries, Inc., 

77 S.E,2d 278, 88 Ga.App. 584. 

(7) Statement by Insured as to 
violation of fire policy provisions. 
Pa.—La Furia v. New Jersey Ins. Co. 

of Newark, 200 A. 167. 131 Pa. 
Super. 413. 

(8) Admission by insurer’s agent 
that he knew of impaired condition 
of member’s mind when cancellation 
agreement was executed. 

Ga.—Sovereigrn Camp, W. O. W., v- 
Ellis. 1 S.B.2d 677, 69 Ga.App. 608. 

(9) Statement by prosecutrix in 
prosecution for rape that one other 
than accused was responsible for her 
condition. 

Tex.—^Fields v. State, 182 S.W.2d 816, 
147 Tex.Cr. 640. 

(10) In prosecution against father 
and sons for conspiracy to conceal, 
and concealing, assets from estate of 
bankrupt, testimony as to whether 
son had lied as to father’s status 
on questionnaire. 

Xj-.S.—U. S. V. Llcht, C.CA..N.y., 158 
F.2d 468, certiorari denied 67 S.Ct. 
863, 330 U.S. 824, 91 L.Ed. 1274. 

Statements in motor vehicle cases 

(1) Statement by driver that he 

was driving too fast. ! 

Ark.—Powell Bros. Truck Lines v. | 

Barnett, 121 S.W.2d 116, 196 Ark. 
1082. 

(2) Statement of automobile driver 
that accident was due to his own neg¬ 
ligence. 

Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941, 178 Or. 363. 

(3) Statement by truck driver that 
he was asleep at time of collision. 
U.S.—^Malone Freight Lines v. Tut- 

ton, aA.Ga., 177 F.2d 901. 

(4) Admission by defendant’s 
truck driver, after accident, that his 
lights were out of commission. 
Ohio.—Saunders v. Wiggins, 192 N. 

E. 746, 48 Ohio App. 174. 

(5) Statement by automobile 
driver that both driver and plaintiff, 
who was passenger in automobile, 
had been drinking. 

Pa.—Harrah v. Montour R. Co., 184 
A. 666 , 321 Pa. 626. 

( 6 ) Child's statement that he did 
not see the automobile that hit him. 
ni.—Johnson v. Nevenhoven, 100 N. 

E.2d 60, 844 lUAcPP. 126. 


(7) Statement by motorist that he 
was on duty for his employer at 
time of accident. 

Ala.—^Engel v. Davis, 57 So. 2d 76, 
266 Ala. 661—Craft v. Koonce, 187 
So. 730, 237 Ala. 652—Chandler v. 
Owens, 179 So. 256, 235 Ala. 356. 
Ind.—Frick v. Bickel, 54 N.E.2d 436, 
116 Ind.App. 114, petition denied 57 
N.B.2d 62, 222 Ind. 610. 

Mo.—Waters v. Hays, App., 103 S.W. 
2 d 498, quashed on other grounds 
State ex rel. Steinbruegge v. Hos- 
tetter, 115 S.W.2d 802, 342 Mo. 341. 
conformed to, App., 118 S.W.2d 89, 
record quashed on other grounds 
State ex rel. Waters v. Hostetter. 
126 S.W.2d 1164, 344 Mo. 443, man¬ 
date conformed to, App., 130 S.W. 
2 d 220 . 

( 8 ) Statement by driver of truck 
Involved in collision that it was 
parked clear of the pavement. 

Ala.—Winn v. Cudahy Packing Co. of 

Alabama, 4 So.2d 135, 241 Ala. 681. 

(9) Statement of driver, made aft¬ 
er accident, that he did not see boy 
who was struck until after collision. 
Mass.—Falrcloth v. Framingham 

Waste Material Co., 190 N.B. 609, 
28$ Mass. 320. 

(10) Statements of passenger tend¬ 
ing to exonerate driver of negligence. 
Va,—Southern Passenger Motor 

Lines v. Burks, 46 S.B.2d 26, 187 
Va. 63. 

7- Tex.—^Larkin v. Trammel, 105 S. 
W. 652, 47 Tex.Clv.App. 548— 

Matula V. Lane, 55 S.W. 504, 22 
Tex.Civ.App. 391. 

8 , Ala.—Vines v. A, B. Vandergrift 
& Sons, 68 So. 280, 192 Ala. 351, 

70 C.J. p 1063 note 68 . 

9 . Arliu—Callahan v. Farm Equip¬ 
ment, Inc,, 283 S.W.2d 692, 226 Ark. 
647. 

10, Ohio.—^Lucas v. Burt W. Kem- , 
marling Co., App., 116 N.B.2d 17. 

70 C.J. p 1063 note 59. 1 

11, Ga.—Strickland Motors v. State, | 

60 SJB.2d 254, 81 Ga.App. 824. ^ 

12. Ill.—^Marengo v. Bichler, 91 N.E. 
768, 245 Ill. 47. 

70 C.J. p 1063 note 60. 

13. N.C.—Star Mfg. Co. v. Atlantic 
Coast Line R. Co., 23 S.E.2d 32, 222 
N C 330. 

70 C.j. p 1063 note 61. 

Value of land 

However, in action for damages to 
realty, evidence that plaintiff ren¬ 
dered land for assessment for taxa¬ 
tion at much lower figure than value 
claimed in instant action was held 
inadmissible for purpose of impeach¬ 
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ment of his testimony as to fair 
market value of land. 

Okl.—^H. D. Toungman Contractor, 
Inc., V. Girdner, 262 P.2d 693. 

14. Tex.—^Warren v. Premier Oil Re¬ 
fining Co. of Texas, Civ.App., 173 
S.W.2d 287, error refused—^Wlse v. 
City of Abilene, Civ.App., 141 S.W. 
2d 400, error dismissed. Judgment 
correct. 

Admission or declaration against ixu 
terest 

Tex.—Warren v. Premier Oil Refin¬ 
ing Co. of Texas, Civ.App., 173 S.W. 
2 d 287, error refused—Wise v. 
Abilene, Civ.App., 141 S.W.2d 400, 
error dismissed. Judgment correct. 
Value of property 

However, in condemnation proceed¬ 
ing court properly excluded tax re¬ 
turns with which it was sought to- 
impeach landowners’ testimony with 
respect to value of realty, since the 
oath subscribed on such returns af¬ 
fects only the correctness of the 
property list, and is not a statement 
of the landowner as to the value of 
the realty. 

Okl.—Grand River Dam Authority v. 
Bomford. Ill P.2d 182, 188 Okl. 
512—Grand River Dam Authority 
V. Thompson, 101 P.2d 843, 187 OkL 
129. 

15. Cal.—^Thompson v. Davis, 167 P. 
595, 172 C. 491. 

16. U.S.—Weaver v. U. S., CA-CJal.,. 
216 F.2d 23. 

17. Ill.—Marcy v. Marcy, 79 N.E.2d 
207, 400 III 152. 

18. Cal.—People v. Blanchard, 235- 
P. 467, 71 C-A. 402. 

19. Mich.—^Fontana v. Ford Motor 
Co., 270 N.W. 266, 278 Mich. 199. 

Xmpeabhmeut of olaian as to age 
Mich.—^Fontana v. Ford Motor Co., 
supra. 

20 . Neb.—^Anderson v. Nebraska De¬ 
fense Corp., 20 N.W.2d 822, 146 
Neb. 466. 

N.T.—Anderson v. Loblaw Groceteri¬ 
as, Inc., 120 N.T.S.2d 69, 281 App* 
Div. 950. 

Minor 

However, it has been held that a. 
release, sigraed by minor shortly after 
j an accident, agreeing to accept a. 
comparatively nominal sum in set¬ 
tlement of her injuries, is inadmis¬ 
sible to affect her credibility as a 
witness in an action for such in¬ 
juries. 

Pa.—^Hollinger v. Tork R. Co., 74 A*, 
344, 226 Pa. 419, IT Ann.Cas. 671. 
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compensation^! or for unemployment compensa- 
tion.22 

There may also be introduced on autopsy re¬ 
port,an income tax report or return of the wit¬ 
ness, or a copy thereof,^4 or of a census report,^^ 
account books of the witness,26 check stubs,^'^ rec¬ 
ord cards,28 a physician’s certificate signed by the 
witness in his professional capacity,^^ an applica¬ 
tion by a witness for a travel permit,^® or for in¬ 
surance benefits,^! a consent to the use of anesthet- 
ics,®2 a shipmaster’s protest made by the witness 
as master,33 a receipt given by a witness for a debt 
which, according to his testimony, was unpaid,^^ 
or a written report made and signed by the witness 
concerning the matters as to which he has testi- 
fied.^5 

Other statements available for impeachment in¬ 
clude a return of appraisers fixing the value of 
property in condemnation proceedings,3 ^ or in the 
matter of an estate,37 a listing card wherein a party 
places a value on land,33 reports or appraisals as to 

holding companies,33 maps signed by the witness, 
a sketch drawn by him,^! a birth certificate,^^ an 


application for membership in an organization,^ 3 
and an application for an operator’s license.^^ 

However, the fact that an officer has made an 
official copy of a paper and attested it as a true 
copy does not make the statements contained there¬ 
in his statements so as to be available for the pur¬ 
pose of impeachment, and hence such copy is not 
admissible in evidence.^® Where the witness ad¬ 
mits the authenticity of a writing introduced to 
impeach him, he cannot be interrogated as to wheth¬ 
er certain statements are contained therein, but the 
whole instrument must be read as evidence of the 
existence of the statements.^® Where a paper con¬ 
taining a series of questions and answers relating to 
matters in issue, taken down in shorthand during a 
conversation between a witness and another and 
read over to the witness but not signed by him, was 
read to the witness on the trial, and he identified 
it as the paper previously read to him, and said that 
he stated that it was correct, except in certain speci¬ 
fied particulars, and the person with whom the 
conversation was had then identified the paper as 
the one which was read to the witness, and testi¬ 
fied that the witness stated that it was all correct, 


21. Or.—Cavett v. Pacific Greyhound 
Lines, 167 P.2d 941. 178 Or. 363. 

22 . N.C.—^Harris v. Burgess, 75 S.B. 
2d 248, 237 K.C. 480. 

23. TJ.S.—^^tna Life Ins. Co. of 
Hartford, Conn., v. Kelley, C.C.A. 
Mo., 70 F.2d 689, 93 A,L.R. 471. 

24. tJ.S.—^Dadlskos v. Shorey, C.A. 
Conn., 229 F.2d 163. 

WTis,—State v. Kluck, 269 N.W. 683, 
223 Wis. 381. 

70 C.J. P 1064 note 64. 

25. Tex.—^Hopkins v. State, 180 S. 
W. 1094, 78 Tex.Cr. 319. 

70 C.J. P 1064 note 66. 

26. Minn.—State v. Goene, 228 N.W. 
615, 179 Minn. 187. 

Ohio.—Trustees of Cincinnati South¬ 
ern By. Co. V. McWilliams, 18 Ohio 
App. 225. 

27. N.T.—^Roge v. Valentine, 20 N.B. 
2d 761, 280 N.T. 268, reargument 
denied 21 N.B.2d 696, 280 N.T. 809. 

23. N.T.—^Roge v. Valentine, supra. 
23. Tex.—Galveston, etc., R. Co. v. 
Janert, 107 S.W. 963, 49 Civ.App. 
17. 

70 C.J. p 1064 note 68. 

30. U.S.—^Petition of U. S., D.C.N.T., 
105 F.Supp. 353, cause remanded 
on other grounds, C.A., Petition of 
Ishrandtsen, 201 F.2d 281. 

31. Minn.—Jurich v. Cleveland- 

ClifCs Iron Co., 46 N.W.2d 237, 233 
Minn. 108. 

Claim for accident insurance 
^ash.—^Rich v. Campbell, 2 P.2d 886, 
164 Wash. 393. 


32 . Cal.—^Keister v. O'Neil, 138 P. 
2d 723. 69 C.A.2d 428. 

33. U.S.—Lamalere v. Case, Pa.. 14 
P.Cas.No.8,002, 1 Wash.aC. 413. 

70 C.J. p 1064 note 69. 

34 . Ala—^Evans v. State, 19 So. 535, 
109 Ala. 11. 

35. Pa.—Dawson v, Pittsburgh, 28 
A, 171, 169 Pa. 317. 

70 C.J. p 1064 note 71. 

I FoUce officer’s report of accident 
' Tex,—Brown & Root v. Haddad, 180 
S.W.2d 339, 142 Tex. 624. 

Wis.—Thompson v. Princeton, 76 N. 

W,2d 273, 272 Wis. 689. 

Accident report hy motorist 
N.H.—Cedergren v. Hadaway, 18 A. 
2d 380, 91 N.H. 270. 

—^McCoy V. Gorenstein, 125 N.T. 

S. 2d 683, 282 App.Div. 984—^Nagel 
V. Paige, 35 N.T.S.2d 321, 264 App. 
Div. 231. 

Employer’s report to State mdiurtri- 
al Commission 

Ohio.—Worster v. Volunteers of 
America, App., 95 N.B.2d 693. 

36. Ga.—Georgia Power Co. v. Hud¬ 
son, 167 S.B. 206, 46 Ga.App. 206. 

70 C.J. p 1064 note 72. 

37. Nev.—Onesti v. SamovUle, 233 
P. 846, 48 Nev. 441. 

70 C.J. P 1064 note 73. 

3a Tex.—Holt V. City of San Mar¬ 
cos, Civ.App., 288 S.W.2d 802. er¬ 
ror refused no reversible error. 

39. U.S.—Dabney v. Chase Nat. 
Bank of City of New Tork, D.C.N. 

T. , 98 F.Supp. 807, affirmed in part, 
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reversed in part on other grounds, 
C.A., 196 F.2d 668, opinion supple¬ 
mented on other grounds 201 F.2d 
635, certiorari dismissed 74 S.Ct. 
102, 346 U.S. 863, 98 L.Ed. 374, and 
Chase Nat. Bank of City of New 
Tork V. Dabney. 74 S.Ct. 103, 346 
U.S. 863, 98 L.Bd. 874. 

4a Tex.—^National Biscuit Co. v. 
Block, Civ.App.. 164 S.W. 393. 

70 C.J. p 1064 note 74. 

41. Wis.—Allen v. Zabel, 52 N,W.2d 
393, 261 Wis. 172. 

Admission of officer’s sketch’ held 
discretionary 

Conn.—Weller v. Fish Transport Co., 
192 A. 317, 123 Conn. 49. 

Or.—^Austin v. Portland Traction Co., 
182 P.2d 412, 181 Or. 470. 

42. Cal.—^In re Collins' Estate, 178 
P.2d 800, 78 C.A.2d 763. 

Certificate emhodirlng statement as 

I to paternity 

D.C.—^Lee v. District of Columbia, 
Mun.App., 117 A.2d 922. 

43. Pa.—Commonwealth v. Sheaffer, 
23 A.2d 216, 149 Pa.Super. 61. 

Credibility of witness as to age 

Pa„—Commonwealth v. Sheaffer, su¬ 
pra. 

Pa.—Commonwealth v. Sheaffer, 
supra. 

45. Mass.—Commonwealth v. Ac¬ 
ton, 42 N.B. 329, 165 Mass. 11. 

46. U.S.—Jones v. U. S., Or., 162 F. 
417, 89 C.C.A 303, certiorari de¬ 
nied 29 S.Ct. 685, 212 U.S. 576, 63 
L.Ed. 667. 
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§ 589 WITNESSES 

and did not deny anything contained in it, the paper 
was admissible in impeachment of the witness.^^ 
A voluminous document offered to show that a wit¬ 
ness has theretofore made statements inconsistent 
with his testimony is properly excluded, when the 
party offering it refuses to point out any specific 
statements which are inconsistent with the testi¬ 
mony of witness and material to the inquiry in¬ 
volved in the trial.'* ^ 

The statement of an illegal voter that he did not 
vote for a certain person is admissible to impeach 
his testimony that he did so vote.^^ 

Statements in a book published by a deponent, 
with respect to the date, etc., of certain surveys, 
many years before his deposition was taken relat¬ 
ing to such surveys, may be read in evidence with 
a view to qualify his deposition.so A newspaper 
article^i or advertisements^ of which the witness 
was the producing cause may be admissible for the 
purpose of impeachment; and where, in an action 
against the members of a banking concern as part¬ 
ners, one of the members testified that the concern 
was not a partnership, evidence of a newspaper 
publication containing a resolution signed by de¬ 
fendants and referring to the concern as a firm 
composed of defendants was held admissible in im- 

peachment.53 

On the other hand, an obituary notice is not ad¬ 
missible to impeach testimony of a contestant of 


decedent^s will that he was insane, even though .such 
notice was published under contestant’s supervi- 
sion.5^ 

Statements to customs officials, A witness may 
be discredited by evidence of contradictory state¬ 
ments made by him on examination by the customs 
officers when attempting to land.ss 

Statements on examination by counsel of adverse 
party. Where a witness makes contradictory state¬ 
ments before trial to the attorney of the party 
against whom the witness testifies, such statements 
may be admissible for the purpose of impeachment.^^ 

Statements made at investigation by district or 
state*s attorney. Statements made by a witness to 
the district or state’s attorney or his investigators 
may be used to contradict the testimony of the wit¬ 
ness on the trial of the case.®*^ 

Confessions, A confession by a witness, although 
repudiated,5S may be used to impeach him on the 
trial of another for the crime,even though such 
confession was made under circumstances which 
would preclude the use thereof if the witness were 
himself on trial for the crime.®® Where, however, 
a person accused of crime testifies in his own be¬ 
half, he cannot be impeached by showing that he 
has made statements admitting his guilt, where such 
statements were not made under such circumstanc¬ 
es as to be admissible as a confession.®^ So, a con- 


47 . Ala.—^Alabama Great Southern 
R. Co. V. Clark, 39 So. 816, 145 Ala, 
459. 

48. Ga.—^Prank v. State, 80 S.B. 
1016, 141 Ga. 243. 

N.Y.—Saranac, etc., R. Co. v. Arnold. 
68 N.Y.S. 710, 41 App.Div. 483, re¬ 
versed on other grounds 60 N.E. 
647, 167 N.Y. 368. 

49. Cal.—Smith v. Thomas, 121 C. 
533, 54 P. 71. 

20 C.J. P 246 note 84. 

50. U.S.—Harmer v. Morris, C.C. 
Ohio, 11 F.Cas.No.6,076, 1 McLean 
44, affirmed 7 Pet. 664, 8 L.Ed. 
781. 

61. Wis.—Graff v. Tlnkham, 231 N. 
V7. 693, 202 Wis. 141. 

52. Or.—State v. Morris, 114 P. 476, 
58 Or. 897. 

58. Tex.—^Hoskins v. Velasco Nat. 
Bank, 107 S.W. 698, 48 Tex.CivJiiPP. 
246. 

54. Iowa.—In re Hull's Will, 89 N. 
W. 979, 117 Iowa 738. 

55. U. S.—In re Wong Sing, D.C. 
Cal., 83 P. 147. 

56. Ky.—WIreman v. Common¬ 
wealth. 277 S.W. 822, 211 Ky. 496. 

N.C.—State v. Williams, 91 N.C, 599. 


67. Ga.—Corpus Juris cited in 

Sparks v. State, 71 S.E.2d 608, 609, 
209 Ga. 250. 

70 C.J. p 1068 note 6. 

Written statement 
Ga.—Sparks v. State, 71 S.E.2d 608, 
209 Ga. 250. 

Testixnony as to alibi 
Written statement by defendant's 
father to district attorney while in 
custody held admissible to impeach 
father's testimony as to alibi, in ab¬ 
sence of showing that he was under 
indictment for any offense when he 
testified, or that he did not under¬ 
stand or know fully the contents of 
the written statement signed by him. 
Tex.—^Pruett v. State, 24 S.W.2d 41, 
114 Tex.Cr. 44, 

Conversation not offered as oooofes* 
Sion 

In prosecution for rape, permit¬ 
ting state's attorney to testify as to 
conversation with defendant held 
proper, where testimony was used 
to impeach defendant rather than to 
relate or establish a confession. 
N.D.—State v. Young, 212 N.W. 867, 
65 N.D. 194. 

58. Mo.—State v. Craft, 253 S.W. 
224, 299 Mo. 332. 
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Tenn.—King v. State, 216 S.W.2d 813, 
187 Tenn. 431. 

Confessions generally see Criminal 
Law §§ 816-843. 

69. Mo.—State v. Craft, 92 S.W.2d 
626, 338 Mo. 831. 

Tex.—^Tucker v. State, 150 S.W.2d 
1025, 142 Tex.Cr. 108. 

70 C.J. p 1068 note 8. 

Statement of oodefendant 

However, where codefendant, after 
conviction and sentence, made state¬ 
ment admitting his guilt and impli¬ 
cating defendant, but in prosecution 
against defendant codefendant testi¬ 
fied that defendant was not connect¬ 
ed with the offense, codefendant's 
statement was not admissibly for im¬ 
peachment purposes. 

La.—State v. Paul, 14 So.2d 826. 203 
La. 1033. 

60. Tex.—Hawkins v. Stat^ 11 S. 
W. 409, 27 TexApp. 273. 

70 C.J. p 1068 note 9. 

61. Tex—Pierson v. State, 168 S.W. 
2d 256, 145 Tex.Cr. 888—Lera v. 
State, 134 S.W.2d 248. 138 Tex. 
Cr. 127—^Morman v. State, 76 S. 
W.2d 886, 127 TexCr. 264—Bell v. 
State, 65 S.W.2d 803, 124 TexCr. 
676. 

70 C.J. p 1068 note 10. 
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fession not shown to have been freely and volun¬ 
tarily made cannot be used for the purpose of im¬ 
peachment but where no objection is made in 
the trial court as to involuntariness, and no evidence 
is presented to show the involuntariness of the con¬ 
fession, it is not error to admit it for the purpose 

of impeachment.®^ 

The failure of the prosecution to introduce as a 
confession a written statement made by accused 
following his arrest does not preclude the use of 
the statement to impeach him.®^ 

A confession by a witness in a civil trial is ad¬ 
missible against him.®® 

§ 590 . -Affidavits 

Authorities differ as to the admissibility, for im¬ 
peachment, of an affidavit made by a witness and Incon¬ 
sistent with his testimony. 

Under a number of authorities, an affidavit made 


WITNESSES §§ 589-590 

by a witness and containing statements inconsist¬ 
ent with his testimony is admissible to impeach 
him,®® although there is no proof that the witness 
swore to such statements.®*^ The fact that the affi¬ 
davit was taken through an interpreter who was 
not sworn does not preclude its admission where 
the interpreter acted as agent for both parties;®® 
nor does the fact that the affidavit was procured by 
an agent of the party offering it affect its compe¬ 
tency.®® Where an affidavit is used for such a 
purpose, it is proper to allow affiant to explain the 
circumstances under which it was made.*^® 

On the other hand, it has been held that no rule 
of law would justify the use of ex parte affidavits 
for the purpose of impeachment that it is not 
an abuse of discretion to exclude an affidavit which 
is not of any material significance in considering 
the testimony;*^® and that, where a defense wit¬ 
ness testifies that he does not know certain things 


statutory reanlremeuts not met 
A confession not made in writing 
signed by accused in accordance with 
statute is inadmissible in evidence 
against him for Impeachment pur¬ 
poses. 

Tex.—Bussey v. State, 181 S.W.2d 94, 
147 Tex.Cr. 447, 

Statement based on inducement 
A statement by defendant may be 
admissible for the purpose of im¬ 
peachment even though based on in- 
■ducement which would make it inad¬ 
missible as a confession. 

Mont.—State v. Fisher, 88 P.2d B3, 
108 Mont. 68. 

Statements not part of confession 
Impeaching incriminatory state¬ 
ments, not clearly shown to have 
been made when making inadmis¬ 
sible confession, will be considered 
as no part thereof, although made at 
or about same time. 

La.—State v. Hayes, 110 So. 486, 162 
La. 310. 

Other offenses of shnllsr character 
A confession by defendant of the 
commission of other offenses of simi¬ 
lar character was admissible to af¬ 
fect his credibility, especially where 
he testified that he was unable to| 
remember the confession. 

N.Y.—People v. Monat, 93 N.B. 982, 
200 N.Y. 308, 26 N.Y.Cr. 309. 

62. Cal.—People v. White, 278 P. 
2d 9, 43 C.2d 740, certiorari denied 
White V. State of Cal., 76 S.Ct. 120, 
360 U.S. 875, 100 L.Bd. 774—People 
V. Byrd, 266 P.2d 505, 42 C.2d 200. 
certiorari denied Byrd v. People of 
State of Cal., 76 S.Ct 73, 348 U.S. 
848, 99 L.Ed. 668. 

People V. Rodriguez, 136 P.2d 
626, 58 C.A.2d 416. 

63. Cal.—^People v. White, 278 P. 
2d 9, 43 C.2d 740, certiorari denied 


White V. State of Cal., 76 S.Ct 120, 
850 U.S. 875, 100 L.Bd. 774. 

Confession in tape recordings held 
voluntary 

Where confessions contained In 
tape recordings are voluntary, the 
various aspects thereof can be used 
for Impeachment of defendant or as 
affirmative evidence of guilt. 

Oal.—People v. Byrd, 266 P.2d 505, 42 
C.2d 200, certiorari denied Byrd v. 
People of State of Cal., 76 S.Ct 73, 
848 U.S. 848, 99 L.Bd. 668. 

64. Ala.—Willis v. State, 66 So.2d 
753, 37 Ala.App. 185, certiorari de¬ 
nied 66 So.2d 756, 259 Ala. 500. 

65. AlA—Massey v. Pentecost, 90 
So. 866, 206 Ala. 411. 

66. Ariz.—^Posner v. New York Life 
Ins. Co., 106 P.2d 488, 66 Ariz. 

' 202 . 

D.C.—Phillips V. Mooney, Mun.App., 
126 A2d 305. 

Ga.—Elliott V. State, 74 S.B.2d 366, 
87 Ga,App. 456. 

Mo.—^Hoeffner v. Western Leather 
Clothing Co., App., 161 S.W.2d 722. 
S.C.—Corpus juris cited in Neal v. 
Clark. 12 S.B.2d 921, 926, 196 S.C. 
129. 

Tex.—^Jackson v. Peters, Civ.App., 
251 S.W.2d 644—Sun Pipe Line Co. 
V. Wood, Clv.App., 129 S.W.2d 704. 
W’ls.—^Newberry v. Minneapolis, St 
P. & S. S. M. Ry. Co., 262 N.W. 
679, 214 Wls. 647, certiorari denied 
Minneapolis, St P. & S. S. M. R. 
Co. V. Newberry, 66 S.Ct. 97, 293 
U.S. 683, 79 L.Bd, 679. 

70 C.J. P 1064 note 79—2 C.J. P 376 
note 89. 

Affidavit as to income tax 
U.S.—Puller V. C. L R., aA.10, 213 
F.2d 102. 


BetraotioA of testimony 

Surrogate erred in excluding affi¬ 
davit of witness wherein he retract¬ 
ed in part testimony which he had 
given on his direct examination. 
N.Y.—^In re Lesher*s Will, 66 N.Y.S. 
2d 630, 269 App.Dlv. 812. 

Party’s marriage affidavit is ad¬ 
missible as impeaching testimony of 
his claim as to his age. 

Mich.—^Fontana v. Ford Motor Co., 
270 N.W. 266, 278 Mich. 199. 
Collateral matter 

In prosecution for sustaining oscu- 
latory relations with male person’s 
private parts, an affidavit of one 
other than prosecuting witness con¬ 
cerning defendant’s misconduct with 
affiant was inadmissible to impeach 
affiant after his refusal, as witness, 
to verify statements in affidavit, 
since evidence of defendant’s ofCens- 
i es with others than prosecuting 
I witness was collateral and inadmis¬ 
sible. 

Or.—State v. Ewing, 149 P.2d 766, 
174 Or. 487. 

Supplemental affidavit of defense 
Pa.—Stelmack v. Glen Alden Coal 
Co., 31 Pa.Dist. & Co, 91. 

67. Tex.—^Beaty v. Yell, 133 S.W. 
911, 62 Clv.App. 628. 

68. Ind.Terr.—^Davis v. Wewoka 
First Nat. Bank, 89 S.W. 1015, 6 
Ind-Terr. 124, 26 L.RA..N.S. 760. 

89. Mo.—Sullivan v. Jefferson Ave. 
R. Co., 84 S.W. 566, 133 Mo. 1, 32 
L.RJL 167. 

70. Ill.—Snydacker v. Brosse, 61 Ill. 
857, 99 AmD 561. 

2 C.J. p 375 note 90. 

71. U.S.—VendettI v. U. S., C.C.A 
Wash., 46 F.2d 543. 

72. Mo.—^Nagel v. Metropolitan Life 
Ins. Co., App., 80 S.W-2d 709. 
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and is reluctant to testify, the trial court properly 
refuses to permit defen^nt to introduce an affi¬ 
davit made by the witness prior to the trialJ® 

It has also been held that an affidavit given by 
a defendant witness to another defendant is not 
admissible even to impeach the testimony of 
ant,^* and that, in a husband’s suit for separation, 
wherein the wife filed a reconventional demand 
for separation on the ground of ill treatment, the 
wife’s affidavit retracting the charges of ill treat¬ 
ment in her previous suit for separation did not af¬ 
fect her credibility.’® 

In support of application for continuance. An 
affidavit, filed in support of an application for a 
continuance, conflicting with the statements made 
by affiant in court, is competent;’® but an applica¬ 
tion for a continuance made by a party, and stat¬ 
ing what is expected to be proved by a witness, can¬ 
not be read in evidence for the purpose of impeach¬ 
ing another of such party’s witnesses.” 

§ 591. -Letters 

Letters written by a witness and tending to contra¬ 
dict his testimony are generally admissible to discredit 
him, unless privileged cormnunlcatlona. 
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Except where they are privileged communica- 
tions,78 letters written by the witness and tend¬ 
ing to contradict his testimony are admissible to 
impeach or discredit him.*^^ Also a letter written 
at the request of the witness and with his knowl¬ 
edge may be admissible to contradict his testi¬ 
mony thus, it has been held that letters written 
by a confidential clerk of the witness puj^orting to 
be written on behalf of the witness and signed with 
the name of the witness may properly be read to 
the jury under the instruction of the court that they 
are admissible for the purpose of contradicting the 
testimony of the witness if the jury find on the 
evidence that they were written under his author- 
ity.Si 

On the other hand, a letter not containing any 
statement relevant or material to the trial of the 
issue in the case is properly excluded and a let¬ 
ter of a person claiming to act by authority of the 
prosecuting witnesses in a criminal case, which con¬ 
tains a proposition purporting to be made by them 
to defendant to testify in his behalf and differently 
from the manner in which they had testified on 
the preliminary examination, has been held inad- 


73, Tenn,—Turner v. State, 219 S. 
W.2d 188, 188 Tenn. 312. 

74, Mo.—^Leader v. Pennell, App., 
271 S.W.2d B7. 

75, La.—Williams v. Spivy, 169 So- 
347, 185 La. 804. 

76, Ky.—^Rains v. Commonwealth, 
10 S.W.2d 643, 226 Ky. 173. 

70 C.J. P 1065 note 84. 

Impeachment by judicial records and 
proceedings generally see Infra § 
593. 

77 , Tex—Wilburn v. State, Cr., 77 

S.W. 3. i 

78, Tex—^Darnaby v. State, 1 S.W. 
2d 615, 108 TexCr. 408. 

Tn bigamy pxosecatioiL against 
wife, letters written by wife to hus¬ 
band were privileged communica¬ 
tions which could not be used against 
her notwithstanding they were of¬ 
fered for impeachment purposes. 
Tex—Hilton v. State, 191 S.W.2d 

875, 149 TexCr. 22. 

79, XJ.S.—Weaver v. U. S., CJLCal., 
216 F.2d 23. 

Ariz.—^Brooks v. Neer, 47 P.2d 452, 
46 Ariz. 144. 

N.Y.—^Lewis V. Rau, 16 N.T.S.2d 579, 
268 App.Div. 57, reargument de¬ 
nied 16 N.Y.S.2d 1017, 268 App.Div. 

876. 

Ohio.—^In re Lowry’s Estate, App., 
40 N.B.2d 469, affirmed, 42 N.E.2d 
987. 140 Ohio St. 223. 

Okl.—^Pisk V. Bullard, 239 P.2d 424, 
206 OkL 602. 


Rushing V. State, 199 P.2d 614, 
88 Okl.Cr. 82. 

Or.—Corpus •Tcuris cited In State v. 
Moore. 176 P.2d 631. 633. 180 Or. 
602. reheard 177 P.2d 413, 180 Or. 
502. certiorari denied 68 S.Ct. 68, 
332 U.S. 763, 92 L.Ed. 349—^Wieder 
v. Lorenz. 99 P.2d 38, 164 Or. 10. 
Tenn.—^Horn v. Goodman, 1 Tenn. 
App. 90. 

Tex—Happ v. Happ, Civ.App., 160 
S.W.2d 227, error refused—^Price 
V. Humble Oil Refining Co., Civ. 
App., 152 S.W.2d 804, error refused 
—^Zeigler v. Latham, Clv.App., 144 
S.W,2d 436. 

—Piion V. Lindley, 170 P. 1022, 
100 Wash. 340. 

70 C.J. p 1066 note 87. 

Letters written by person other than 
witness as impeaching evidence | 
see infra § 595. 

One’s own witness 

N.T.—^Bachand v, Daniel Beeves, 
Inc., 18 N.B.2d 23, 279 N.T. 179. 
Letter more than three years old 
Ga.—^Beckworth v. State, 190 S.E. 
184, 183 Ga. 871, 

Prosecution for murder 
Ala.—Oldham v. State, 161 So. 546, 
26 Ala.App. 339. certiorari denied 
161 So. 548, 230 Ala 465. 

Letter by proseoutriz in rape prose¬ 
cution 

Tex—Gulley v. State, 94 S.W.2d 461, 
130 Tex.Cr. 336. 

Letter written by physician 

XJ.S.—Bearman v. Prudential Ins. 
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Co. of America, C.A.Kan., 186 P.2d 
662. 

Neb.—Carpenter v. Sun Indem. Co., 
293 N.W. 400, 138 Neb. 662. 

In bastardy proceeding, complain¬ 
ant’s letters to defendant wherein 
she admitted having had sexual 
intercourse with named men other 
than defendant, and other informa¬ 
tion which was potentially at vari¬ 
ance with parts of her testimony on 
trial, and which would have fur¬ 
nished a proper basis for cross-ex¬ 
amining complainant along lines 
vital to issue of paternity, were er¬ 
roneously excluded. 

D.C.—Ellison v. U. S., Mun.App., 86 
A.2d 917. 

Letter held not to impeach witness 
Minn.—^Druar v, Bllerbe & Co., 24 N. 
W.2d 820, 222 Minn. 383. 

80. N.T.—^Moore v. Hamilton, 44 N. 
T. 666. 

Name of witness signed by another 
Where operator of insurance agen¬ 
cy authorized general manager to 
write letters and sign operators 
name to them, letters were later ad¬ 
missible to attack operator’s credi¬ 
bility. 

Pa.—Moser Mfg. Co. v. Donegal & 
Conoy MuL Fire Ins. Co., 66 A.2d 
581, 362 Pa. 110. 

81. Mass.—^Marsh v. Hammond, 11 
Allen 483. 

82. Ark.—Green v. State, 46 S.W. 
2d 8, 185 Ark. 73. 
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missible for the purpose of impeaching the testimony 
of the witnesses.®^ 

§ 592. - Opinions 

Authorities differ as to whether a witness testifying 
as to facts may be discredited by a showing of his prior 
•expression of opinion. 

As stated supra § 581, a witness who gives opin¬ 
ion evidence as to a material matter may be dis¬ 
credited by showing that he has expressed an opin¬ 
ion inconsistent with that expressed by him on 
the stand. Where a witness testifies as to facts, 
a number of authorities hold that he cannot be 
discredited by a showing of prior expression of opin¬ 
ion by him,®^ even though such expressions tend 
to contradict the inferences which might be drawn 
from his recital of facts,®5 or are wholly incon¬ 
sistent with the facts testified to.®® Other author¬ 
ities hold that where the statement, although in the 
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form of an opinion, implies the statement of a fact 
clearly in conflict with the testimony of the witness 
on the stand, such statement is admissible for the 
purpose of impeachment.®'^ In the case of an ad¬ 
verse or hostile witness, statements made by him 
contradictory of his testimony have been held ad¬ 
missible whether they are statements of fact or ex¬ 
pressions of opinion.®® 

§ 593. -Judicial Records and Proceed¬ 

ings Generally 

a. In general 

b. Pleadings 

a. In General 

Statements of various types, embodied In Judicial 
records or proceedings, have been held admissible to im¬ 
peach or discredit witnesses, while others have been held 
Inadmissible. 


83. La.—State v. Harris, 26 So. 64, 
51 La.Ann. 1105. 

70 C.J. P 1066 note 90. 

84. Ill-—^Kimes v. Burkhart, 116 N. 
E.2d 201, 2 Ill.App.2d 190. 

Mo.—^Ford V. I>ahl, 228 S.W.2d 800, 
360 Mo. 437. 

S.I>.—State V. Thompson, 24 N.W.2d 
10, 71 S.D. 319. 

—Corpus JMs guoted at lencrth 
in Yessler v, Dodson, Civ.App., 104 
S.W.2d 95, 97, error dismissed. 

Hankins v. State. 146 S.W,2d 195, 
140 Tex.Cr. 620—Elizondo v. State, 
94 S.W.2d 457, 180 Tex.Cr. 893. 
Wash.—Webb v. City of Seattle, 167 
P.2d 312, 22 Wash.2d 696, 168 AL. 
R. 810. 

70 C.J. p 1067 note 98. 

Prior extra-judicial statements of 
conclusion and matters of opinion 
are not admitted to impeach direct 
testimony as to facts. 

Iowa.—State v. Baker, 8 N.W.2d 248, 
233 Iowa 745. 

Motor vehicle cases 

(1) Where witness did not see 
automobile accident, his alleged 
statement that it was his opinion 
that accident was unavoidable did 
not contradict his testimony and was 
not admissible in action for death 
arising from accident. 

Tenn.—^Bradshaw v. Holt, 292 S.W.2d 
80. 

(2) Refusal to permit defendant 
to cross-examine plaintiff concerning 
a written statement, made out of 
court, that driver of other bus was 
to blame for accident was proper on 
the ground that such cross-examina¬ 
tion was incompetent as calling for 
an expression of opinion on a mixed 
question of law and fact. 

Tenn.—^King v. Leeman, 204 S.W.2d 
384, 30 Teun.App. 206. 


85. Mo.—^Pord v. Dahl, 228 S.W.2d 
800, 360 Mo. 437. 

Wash.—Webb v. City of Seattle, 157 
P.2d 312, 22 Wash.2d 696, 158 A. 
L.R. 810. 

70 C.J. p 1067 note 99. 

86. Ind.—^Rucker v. Beaty, S Ind. 70. 
70 C.J. p 1067 note 1. 

87. U.S.—Snohomish County v. 

Great Northern Ry. Co., C.C.A 
Wash., 130 F.2d 996. 

U. S. ex rel. Tennessee Val. Au¬ 
thority V. Neal, D.C.Tenn., 46 F. 
Supp. 382. 

Conn,—Crowley v. Dix, 68 A2d 366, 
136 Conn. 97. 

Ga.—Griffin v. Barrett, 196 S.B. 746, 
186 Ga. 443. 

N.T.—Wolfe V, Madison Ave. Coach 
Co., 13 N.T.S.2d 741, 171 Misc. 707. 
70 C.J. p 1068 note 2. 

“If a witness testifies to facts, and 
it can be shown that when he was 
in possession of all the facts to 
which he has testified, he has made 
a statement of opinion clearly in 
conflict or Inconsistent with the 
facts to which he has testified, such 
a statement would be of value to the 
Jury in evaluating his testimony, and 
we see no reason why it should not 
be admissible.'* 

U.S.—^Atlantic Greyhound Corp, v. 

Bddins, C.A.S.C., 177 F.2d 964, 958. 
Statement by physician 
Or.—State v. Poole, 90 P.2d 472, 161 
Or. 481. 

Tex.—^Texas Indem. Ins. Co. v. Alex¬ 
ander, Civ.App., 174 S.W.2d 109, 
error refused, 

Value of nsa of trailer 
Ohio.—^Rospert v. Old Fort Mills, 78 
N.E.2d 909, 81 Ohio App. 241. 

Motor vehicle cases 

(1) In guest’s action against host 
for injuries in collision with a pole, 
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guest’s signed statement to insur¬ 
ance investigator indicating that 
host was driving carefully was ad¬ 
missible to contradict guest as wit¬ 
ness. 

Mass.—^Langan v. Pisinowski, 29 N.B. 

2d 700, 307 Mass. 149. 

(2) In automobile collision case, 
plaintiff’s admission that he had tes¬ 
tified on deposition that sole cause 
of accident was other automobile 
getting across road in front of de¬ 
fendant was not inadmissible as an 
opinion on a complicated issue of 
law and fact 

N.H.—Bennett v. Bennett, 31 A.2d 

374, 92 N.H 379. 

(3) Statement at police station by 
driver of automobile in which plain¬ 
tiff was riding that accident was his 
fault admitted, for impeachment 
purposes where, on cross-examina¬ 
tion, he had denied making such 
statement, was not inadmissible as 
being a conclusion or opinion, where 
statement would be helpful to jury. 
NT.X—Weilbacher v. Rudlln, 17 A2d 

638, 125 N.J.Law 631, 

(4) In passenger’s action for in¬ 
juries sustained on motorbus, where 
driver denied liavlng talked to wit¬ 
ness shortly after accident and de¬ 
nied having said that accident was 
all his fault admission of testimo¬ 
ny that driver admitted accident was 
his fault was proper to Impeach his 
credibility, as against contention 
that statement attributed to him was 
a conclusion and expression of opin¬ 
ion. 

N-.y.—W olfe V. Madison Ave. Coach 

Co., 13 N.Y.S.2d 741, 171 Misc. 

707. 

88. N.Y,—^Dudley v. Satterlee, 28 N. 

Y.S. 741, 8 Misc. 638. 

Okl.—De Bose v. States 197 P. 176, 18 

Okl.Cr. 549. 
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The record in a prior action by, or involving, the 
witness is admissible to discredit his testimony,®® 
even though such prior action was prematurely 
brought.®® So, a statement of facts prepared and 
signed by the witness in a prior proceeding,®^ sched¬ 
ules in bankruptcy,®® or an application, signed by 
the witness when under indictment, to have wit¬ 
nesses in his behalf summoned and paid by the gov¬ 
ernment,®® may be shown for the purpose of im¬ 
peachment, and stenographer’s notes taken at a 
former trial are admissible for that purpose;®^ 
and the use of sworn statements made by a witness 
before a notary public and a court reporter has 
been held permissible for the purpose of cross-ex- 
amination.®^ 

An inventory made by a guardian in probate pro¬ 
ceedings is inadmissible to discredit a ward where 
there is no showing that the ward had anything to 
do with making the inventory.®® A written state¬ 
ment to the police in which a witness for the state 
omits certain facts favorable to defendant and prej¬ 
udicial to the prosecution, to which he testifies on 
the trial, may be introduced in evidence for the 
purpose of impeachment.®^ A record of the con¬ 
viction of the witness in a criminal prosecution has 
been held inadmissible in a subsequent suit as an 
inconsistent statement made at another time.®® 

Statements made by a witness to the common¬ 
wealth’s attorney, preparatory to his examination 
before the grand jury, may be inquired about and 
proved, if denied.®® 


Statements while wider arrest. It has been both 
affirmed^ and denied® that contradictory statements 
of defendant while imder arrest are admissible to 
impeach his testimony on the trial; but the fact 
that contradictory statements of a witness other 
than defendant were made when he was under ar¬ 
rest has been held no ground for a refusal to allow 
them to be shown for the purpose of impeaching his 
testimony.® Under a statute providing that an act 
or statement of accused while in custody is not ad¬ 
missible to impeach his evidence given on the trials 
a telegram sent by accused while in jail is not ad¬ 
missible for the purpose of impeachment.-* 

Stipulations. A voluntary stipulation in a civil 
action is admissible, for the purpose of impeach¬ 
ment, in a criminal prosecution,® even though it is 
signed only by the attorneys for the parties there¬ 
in,® if it is shown that the party sought to be dis¬ 
credited read and approved the stipulation.*^ 

Statements made by witness while remaining in 
court room after exclusion. A contradictory state¬ 
ment cannot be excluded because made while the 
witness was under the rule and in violation there¬ 
of.® 

Statements made as attorney in argument. A 
statement made by a witness in the argument of a 
case wherein he was attorney cannot be brought 
out to discredit him, since it will be presumed, in 
the absence of a showing to the contrary, that state¬ 
ments made in arguments to a jury are based on 


89. Pa.—Bflert v. Effert, 70 A,2d 
875,166 Pa-Super, 282. 

Welte V. Pennsylvania-Grey- 
hound Lines, Com.PL. 94 PIttsb, 
Le&J. 196. 

70 C.J. p 1069 note 12. 

Impeachment by affidavit see supra 
9 590. 

J^)plloatio]l for oontiuTiatLce 

(1) Application for continuance 
showing facts different from those 
testified to by defendant was admis¬ 
sible against him, not as affecting 
his credibility, but as touching 
weight Jury would give testimony. 
Tex.—^Thomas v. State, 66 S.W.2d 

769, 126 Tex.Cr. 88. 

(2) Affidavit in support of applica¬ 
tion for continuance see supra 9 690. 

Wox&meiii’s oompensatioa proceed¬ 
ings held not admissible 
However, where it appeared that 
insured’s heart attack was not caus¬ 
ally related to a previously industrial 
Injury, hospitalization and medical 
expense insurer, who pleaded ma¬ 
terial misrepresentation as a defense 
to action on policy, was not entitled 
to Introduce workmen’s compensa¬ 
tion case proceedings to impeach tes¬ 


timony of witness who testified that 
he had truly stated in application for 
policy that Insured was in good 
health. 

Tex.—National Sec. Life & Cas. Co. 
of Dallas v, Gooch, Civ.App., 289 S. 
W.2d 836. 

90. Mass.—^Peck v. New' England 
Telephone & Telegraph Co., 114 
N.E. 674, 225 Mass. 464. 

91. Tex.—^Musick v. State, 292 S.W. 
223, 106 Tex.Cr. 207. 

92. Ga.—^Dormlny v. Russell, 186 

S.E. 679, 182 Ga. 636. 

70 C.J. p 1069 note 16. 

93. U.S.—^Tucker v. XJ. S., Ark., 14 
S.Ct 299, 161 U.S. 164, 38 L.Bd. 
112 . 

94. D.C.— U. 8. V. Kinzer, D.CL, 98 
F.Supp. 6. 

96. Cal,—^Bennett v. Superior Court 
in and for San Diego County, 222 
P.2d 276, 99 C.A.2d 686. 

96. Tex.—Sparks v. Way, Civ.App., 
268 S.W. 1043, 

97. Ky.—Raines v. Commonwealth, 
282 S.W. 1109, 214 Ky. 21L 
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98. Mass.—^Labrie v. Midwood, 174 
N.E. 214, 273 Mass. 578. 

99b Pa.—Commonwealth v. Carr, lO' 
A.2d 138, 187 Pa.Super. 646. 

L Mo.—State v. Perkins, 116 S.W.2d 
80, 842 Mo. 660. 

N.J.—^Krug V. Board of Chosen Free¬ 
holders of Hudson County, 65 A.2d 
642, 3 N.J.Super. 22. 

70 C.J. p 1069 note 20. 

Time of statements generally see 
supra 5 684. 

2. Tex.—^Monnan v. State, 76 S.W. 
2d 886, 127 Tex.Cr. 264. 

70 C.J. p 1069 note 21. 

3 . Ky.—Smith v. Commonwealth,. 
268 S,W. 828, 206 Ky. 728. 

70 C.J. p 1069 note 22. 

4. Tex.—^Bratton v. State, 277 S.W. 
387, 102 TexCr. 181. 

5. Minn.—State v. Ruthkowski, 230* 
N.W. 818, 180 Minn. 878. 

6. Minn.—State v. Ruthkowski, su¬ 
pra. 

7. •m'ititi. —S tate v. Ruthkowski, su¬ 
pra. 

8. Ala.—Parrish v. State, 86 So^ 

I 1012, 189 Ala. 16. 
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the evidence in the case, and are not the attorney’s 
individual statements of fact.^ 

Clauns made through counsel. Evidence that on 
a former trial a party claimed by his counsel to 
defend the suit on grounds wholly inconsistent with 
his present testimony has been held admissible to 
discredit such testimony 

b. Pleadings 

A witness may generally be discredited by reference 
to statements In his pleadings, as a party In the same 
case or another case, which are Inconsistent with his 
testimony. 

Although pleadings are inadmissible to contradict 
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or impeach a witness who is not a party to the suit 
and in no way responsible for the contents of such 
pleadings,a party’s pleadings in one case are 
admissible to discredit his testimony in another 
case.13 Likewise, where a party as a witness makes 
statements inconsistent with his pleading in the 
same case, such pleading is admissible to discredit 
him,i^ although it has been superseded by amend- 
mentis or has been withdrawn!® or abandoned 
and the amended pleading, or the amendments, may 
be admitted for the purpose of impeachment.18 So, 
also, where a party has testified differently from 
what he testified in a former trial and stated in his 


9 . rr.D.— Becker v. Cain, 80 N.W. 
805, 8 N.D. 616. 

IQ, Yt.—Nye v. Merriam, 8B V’t. 488. 

3 ^ 1 , Ill.—Harrison v. Thackaberry. 

94 N.E. 172, 248 Ill- 512. 

70 C.J. p 1069 note 25. 

12e Tex.— Hall v. Williams & Ellis, 
Civ.App., 267 S.W. 620. 

13. XT.S.—^Parkinson v. California 
Co., C.A.Wyo., 233 F.2d 432. 

Cal.— Meyer v. State Bd. of Eaualiza- 
tlon. 267 P.2d 267, 42 C.2d 376. 

Brooks v. Brooks, 147 P.2d 417, ] 
63 C.A.2d 671. 

Conn.—Thomas v. Ganezer, 78 A.2d 
639, 137 Conn. 416. 

Ill.—-Maresh v. Praetz, 138 N'.B.2d 
622, 9 Ill.App.2d 574. 

Mo —Eickmann v, St. Louis Public 
Service Co., 253 S.W.2d 122, 863 
Mo. 651. 

New Amsterdam Cas. Co. v. 
Popovich, 107 A.2d 345, 31 N.J. 
Super. 614. ^ 

N.T.—Service Fire Ins. Co. of N. T. 
V. Lederman, 109 N.T.S.2d 812, 279 
App.Div. 319, affirmed 107 N,E.2d 
688. 304 N.T. 668, 

Teac.—^De George v. Rodgers-De Long 
Hotel Co., Civ.App., 126 S.W.2d 79, 
error dismissed. 

Wash.—Davies v. Metropolitan Life 
Ins. Co., 88 P.2d 829, 198 Wash. 482. 
70 ax p 1069 note 27. 

Pleadings in another case between 
same parties 

Me.—^Mitchell v. Mitchell, 11 A.2d 
898, 136 Me. 406. 

Tex.—^De George v. Rodgers-De Long 
Hotel Co., Civ.App., 126 S.W.2d 79, 
error dismissed. 

IMLvoroe action; public policy 

If in divorce case, allegations of 
complaint in another divorce action 
brought by witness, but later dis¬ 
missed, are material as Impeaching 
his testimony, court cannot, as a 
rule, exclude bill of complaint on 
ground of public policy. 

—Gilchrist v. Gilchrist, 62 N.W. 
2d 631, 333 Mich. 275. 

Automobile accident 

(1) In automobile accident case, 


wherein a passenger in defendant s 
automobile testified in defendant s 
behalf, complaint which this wit¬ 
ness' attorney had filed against de¬ 
fendant and which charged defendant 
with negligence was admissible in 
impeachment of witness* testimony. 
Mo.—^Helton v. Huckeba, 276 S.W.2d 
78. 

(2) Other circumstances. 

N.C.—^Piper v. Ashburn, 89 S.B.2d 
*762, 243 N.a 51. 

Complaint filed in foreign state in I 
suit in which witness was one of 
plaintiffs was held competent to im¬ 
peach witness, affect his credibility, 
and show his interest. 

Ohio—Cushman Motor Delivery Co. 

V. Bemick, 8 N.B.2d 446, 65 Ohio 
App. 31. 

14, Minn.—Wilson Storage & Trans¬ 
fer Co. V. Geurkink, 64 N.W.2d 9, 
242 Minn. 60. 

Mo.—Hoffman v. Illinois Terminal 
R. Co., App., 274 S.W.2d 591. 

Tex.— Corpus Juris cited in High¬ 
way Ins. Underwriters v. Sprad¬ 
lin, Civ.App., 190 S.W.2d 181, 183, 
refused without merit. 

70 C.J, P 1070 note 28. 

Original verifi.ed complaint 

Ill_Swanson v. Chester Johnson 

Elec. Co., 126 N.B.2d 304, 5 IlLApp. 
2d 176. 

Original petition used for cross-ex- 
amiiLationi 

Ohio.—Ross V. Cincinnati Transit 
Co., 136 N,B.2d 760, 101 Ohio App. 
81. 

Abandoned pleadings 
Tex.—Gillette Motor Transport Co. 
V. Whitfield, CivApp., 186 S.W.2d 
90, refused without merit 

Confronting witness with pleadings | 
held improper 

However, it has been held that 
permitting counsel to Question plain¬ 
tiff concerning the pleadings and to 
seek to contradict his testimony by 
confronting him with the pleadings 
was Improper. 

U.S.—Kendrick v, Ownby, C.C.A.Tex., 
123 F.2d 689, 
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roundatlon not laid 

(1) Where jury were Informed 
that party dismissed by plaintiffs as 
a party defendant had been a de¬ 
fendant and counter-claimant and 
there was no foundation laid for 
such party’s impeachment, his plead¬ 
ings were inadmissible to contradict 
his testimony. 

Ill.—Orban v. Stoll, 66 N.E.2d 316, 
828 I11.APP. 398. 

(2) Laying foundation for proof of 
Inconsistent or contradictory state¬ 
ments see Infra §§ 598—609. 

15. Ariz.—Buehman v. Smelker, 68 
P.2d 946, 60 Ariz. 18. 

0,1.—^Meyer v. State Bd. of EQual- 
ization, 267 P.2d 257, 42 C.2d 376. 

Oppenheimer v, Deutchman, 259 
P2d 457, 119 C.A2d 450—^Abel v. 
O’Heam, 218 P.2d 837, 97 C.A.2d 
747—^Kambourian v. Gray, 186 P. 
2d 27, 81 C.A2d 783. 

Ill.—Borrowdale v. Sugarman, 107 N. 

B.2d 46, 847 IlLApp. 390. 

70 ax P 1070 note 29. 

Testimony held not impeached by 
oxigiual complaint 

CaJ—Breakers Holding Co. v. Jose- 
bra Co., 266 P.2d 938, 122 C.A2d 
741. 

16. U.S.—Co-operative Raw Fur Co. 
V. American Credit Indemnity Co., 
Mich., 240 F. 67, 153 C.C.A 103. 

70 C.X P 1070 note 30. 

17. Ariz.—^Buehman v. Smelker, 68 

P.2d 946, 60 Ariz. 18. 

Cal—Weissbaum v. Bibeshutz, 294 
P. 396, 211 C. 170. 

18. U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F, 
Supp. 266, reversed on other 
grounds, C.A., 183 F.2d 467. 

HI.—Swanson v. Chester Johnson 
Elec. Co., 126 N.B.2d 304, 6 IlLApp. 
2d 176—^Borrowdale v. Sugarman, 
107 N.B.2d 46, 347 IlLApp. 890. 
Vezified amendments 
Cal.—Miller v. Lee, 163 P.2d 190, 66 
C.A2d 778. 

Tlnverlfied amended, pleading 
Minn.—Carlson v, Fredsall, 37 N.W. 
2d 744, 228 Minn. 461. 
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petition for a new trial, such petition is admissible 
to impeach him.^^ 

A pleading not signed or verified by the witness,2<> 
or not shown to have been drawn under the direc¬ 
tion of the party sought to be impeached,2i can¬ 
not be introduced in evidence for the purpose of 
impeachment, unless its contents are shown to have 
been known to him;^^ so, where the circumstances 
indicate that the witness is responsible for the in¬ 
consistent statements, a pleading signed and veri¬ 
fied by his attorney may be used to impeach the 
witness.23 On the other hand, it has been held that 
when a party allows a paper to remain the plead¬ 
ing in the case, it may be received in evidence for 
the purpose of impeachment, although it is not veri- 
fied^* or is signed only by the attomey.25 

Pleadings which are not inconsistent with the 
testimony of the witness are inadmissible for the 
purpose of impeachment.26 Except where the wit¬ 
ness adopts the pleadings of a coparty,27 he cannot 


be impeached by the allegations in his petition in 
a certain action, where it is not shown that he 
had knowledge of the contents of the petition, or 
that he signed or authorized it.^^ A petition filed 
by a trustee in bankruptcy with the referee may be 
admissible to discredit testimony of such trustee.^^ 

Variance between complaints. The fact that there 
is a factual discrepancy between a party’s original 
complaint and his amended complaint does not de¬ 
stroy the credibility of his testimony as a matter 
of law,3® especially where there is testimony ex¬ 
plaining the reason for the discrepancy.^^ 

Criminal prosecution, A criminal complaint 
sworn to by the witness may be admissible as affect¬ 
ing the credibility of the witness in a subsequent 
proceeding,32 and a plea in a criminal proceeding 
may be shown in contradiction of testimony in a 
later civil case;^^ and the fact that a witness’ state¬ 
ment contradicting his testimony took the form of 
a plea of guilty does not render it inadmissible.^^ 


19- Vt.—Bellows v. Sowles, 7 A. 642, 
59 Vt. 63. 

20. Ky.—^Lexington R. Co. v. Wood¬ 
ward, 106 S.W. 853, 32 Ky.L. 663. 

70 C.J. P 1070 note 33. 

JLttswer sigiLed only Iby attorney 
Ky.—Straney v. Smith, 265 S.W.2d 
653. 

21. Ala.—Birmingham Electric Co. 
V. Wood, 130 So, 786, 222 Ala. 103. 

T^ex.—Gulf, C. & S. F. Ry. Co. v. 
Battle, C1V.APP., 169 S.W. 1048. 

22. Cal.—^Zanotto v. Marogna, 268 
P.2d 826, 124 C.A.2d 329. 

70 C.J. p 1070 note 35. 

23. Cal.—^Zanotto v. Marogna, supra. 

24. Minn.—^Krumholz v. Rusak, 41 
N.W.2d 177, 230 Minn. 178—Carlson 
V. Predsall, 37 N.W.2d 744, 228 
Minn. 461. 

70 C.J. p 1070 note 36. 

25. Me.—Mitchell v. Mitchell, 11 A. 
2d 898, 136 Me. 406. 

Minn.—^Krumholz v. Rusak, 41 N.W. 
2d 177, 230 Minn. 178—Carlson v. 
Fredsall, 37 N.W.2d 744, 228 Minn. 
461—Carpenter v. Tri-State Tele¬ 
phone & Telegraph Co., 211 N.W. 
463, 169 Minn. 287. 

26. Cal.—^Kambourian v. Gray, 185 
P.2d 27, 81 C.A.2d 783. 

70 C.J. p 1070 note 38. 

Contradictory or inconsistent charac¬ 
ter of statements generally see su¬ 
pra 5 583. 

Writ containing allegation 
N.H.—Calley v. Boston & M. R. R., 42 
A.2d 329, 93 N.H. 359, 159 A.L.R 
116. 

27. Cal.—^In re Allen's Estate, 171 
P. 686, 177 C. 668. 

28 - Tex.—Denison, etc., R. Co. v. 


Foster. 68 S.W. 299, 28 Tex.Civ. 
App. 678. 

29. Ind.—Starbuck v. Fletcher Sav¬ 
ings & Trust Co., 170 N.B. 863, 91 
Ind.App. 221. 

3a Wash.—Gooschin v. Iiadd, 33 P. 
2d 653, 177 Wash. 625. 

31. Wash.—Gooschin v, Dadd, su¬ 
pra. 

32. Mich.—People v. Keller, 198 N. 
W. 939, 227 Mich. 620. 

70 C.J. p 1070 note 42. 

33. Ky,—Schneider v. Rolf, 278 S.W. 
100, 211 Ky. 669. 

Violation of ordinance 

In action for injuries in automo¬ 
bile collision at intersection having 
a traffic light, where defendant's 
driver did not unqualifiedly admit 
that he had crashed the red light, 
but raised question as to his viola¬ 
tion of city ordinance against driv- 1 
ing through a red light, it was ap¬ 
propriate to inquire of him with re¬ 
spect to his plea of guilty to charge 
of violation of the ordinance, as af¬ 
fecting truth of his testimony. 

Ohio.—Osman v. Cook, App., 43 N.B. 

I 2d 641. 

BeckleBS driving 

(1) Where witness testified that 
he drove the automobile in a proper 
way and not recklessly, it was not 
error to permit plaintiff to ask 
whether witness had pleaded guilty 
to charge of reckless driving grow¬ 
ing out of his operation of the auto¬ 
mobile at particular time and place 
of accident. 

Ala.—Grimes v. Fulmer, 180 So. 321, 
235 Ala. 645, followed in 180 So. 
323. 235 Ala. 664 and 183 So. 924, 
28 Ala.App. 630. 
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(2) In action for damages from 
automobile accident, wherein it ap¬ 
peared that defendant had pleaded 
guilty to charge of reckless driving 
arising out of the same accident, 
and he testified accident was not his 
fault, plaintiff should have been per¬ 
mitted to ask defendant, on cross- 
examination, if he had pleaded guilty 
in a criminal case, and if he denied 
such plea, to introduce the record in 
the criminal case. 

Okl.—^Zumwalt v. Moran, 260 P.2d 
726. 

(3) In action for death of owner 
of automobile who was an occupant 
thereof, as result of collision with 
truck parked on highway, wherein 
driver of automobile, as witness for 
plaintiff, testified that he didn't think 
there was anything he could have 
done to prevent accident, evidence 
that driver had pleaded guilty to 
charge of reckless driving at time of 
accident was admissible. 

N.H.—Sanders v. H. P. Welch Co., 26 
A.2d 34, 92 N.H. 74. 

(4) However, in action for inju¬ 
ries to pedestrian and death of an¬ 
other pedestrian as result of being 
struck by defendant's station wagon, 
claimed by defendant to have been 
driven by a thief thereof while in¬ 
toxicated, evidence of such driver's 
pleas of guilty of drunken driving, 
larceny, and manslaughter by auto¬ 
mobile was Inadmissible to contra¬ 
dict his testimony, as witness for 
defendant, that he had no recollec¬ 
tion of driving station wagon. 

N.J.—^Mead v. Wiley Methodist Epis¬ 
copal Church, 93 A.2d 9, 28 N.J. 
Super. 342. 

34i U.S.—Order of United Commer- 
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Where the state proceeds to trial on a plea of not 
guilty, it is erroneous for the state to ask defendant, 
on cross-examination, whether he did not plead 
guilty to the charge when he was arraigned.35 

§ 594. -Former Testimony of Witness 

a. In general 

b. At coroner's inquest 

c. Before grand jury 

d. At preliminary examination or hearing 

e. At former trial or hearing of same 

case 

f. At trial of different case or proceed¬ 

ing 

g. Depositions; interrogatories 
a. In General 

A witness may be impeached by showing his incon¬ 
sistent or contradictory testimony on a prior occasion. 

For the purpose of impeachment of a witness, and 
as going to his credibility and to the weight of his 
testimony, his inconsistent or contradictory testi¬ 
mony on a prior occasion may be shown.36 To do 
this, the adversary need not have been a party to 
the case wherein the witness made the contradic¬ 
tory statement.®*^ 

In a proceeding to establish citizenship, confront¬ 
ing plaintiff, on cross-examination, with his previ¬ 


ous contrary testimony before the Board of Special 

Inquiry is legitimate.^S 

Before referee or iivaster. Testimony taken be- 
for a special master on the first hearing of a cause 
has been held admissible on the second hearing to 
the extent of showing that a witness testifying at 
both hearings gave different testimony at the first 
hearing but where a witness is examined before 
a master without an express order of court, his 
testimony cannot be used to contradict his testi¬ 
mony on the original examination.^^ In a judg¬ 
ment creditor's action for the recovery of the debt¬ 
or's interest in realty, the impeachment of the debtor 
by reading a transcript of his testimony before the 
referee at a hearing on the order for his examina¬ 
tion has been held proper.^i 

b. At Ooroner’s Inquest 

A witness may ordinarily be discredited by showing 
that his testimony Is Inconsistent with his testimony at 
a coroner’s inquest. 

The general rule is that a witness may be dis¬ 
credited by showing that the testimony which he 
has given at the trial is inconsistent with his tes¬ 
timony at a coroner's inquest,^^ although a party for 
whom the witness testifies was not present at the 
inquest,43 and although jurisdiction of the particu- 


cial Travelers of America v. Tripp, 
C.C.A.C 0 I 0 ., 63 F.2d 37. 

70 C.J. P 1070 note 44. 

35. Tenn.—Brooks v. State, 213 S. 
W.2d 7, 187 Tenn. 67, certiorari de¬ 
nied 71 S.Ct 21 , 340 U.S. 837, 95 L. 
Ed. 614. 

36. U.S.—Consolidated Elec. Co-op¬ 
erative V. Panhandle Eastern Pipe¬ 
line Co., C.A.MO., 189 F.2d 777. 

Mo.—State v. Thompson, 280 S.W,2d 
838—Balch v. Whitney, 273 S.W.2d 
497 —^Bush V. Kansas City Public 
Service Co., 169 S.W.2d 331, 360 
Mo. 876—Gabelman v. Bolt, 80 S.W. 
2d 171, 336 Mo. 639. 

N’.T.—Rose V. Valentine, 20 N.E.2d 

761, 280 N.Y. 268, reargrument de¬ 
nied 21 N.E.2d 696, 280 N.Y. 809. 

N.C.—Piper v. Ashbum, 89 S.B.2d 

762, 243 N.C. 51. 

Tex.—Mahone v. Bowman, Civ.App., 
70 S.WT.Sd 323, error dismissed. 

Oral statements generally see supra 
§ 594. 

“Former contradictory testimony 
is admissible for the purpose of im¬ 
peachment and detracts from the 
weight of later testimony.** 

D.C.—U. S. V. Kinzer, D.a, 98 F. 
Supp. 6 , 8 . 

Prior assertions made in evidence 
which are inconsistent with, or con¬ 
tradictory of, present claims are ad¬ 


missible under the principle of self- 
contradiction. 

N.J.—^New Amsterdam Cas. Co. v. 
Popovich, 107 A 2d 345, 81 N.J.Su- 
per. 514. 

Effect of contradicting former testi¬ 
mony 

Ordinarily, when a person contra¬ 
dicts his prior testimony because it 
appears to be to his advantage to 
do so, his veracity may become so 
j questionable that it may require 
1 strong corroborative evidence to in¬ 
duce the court or jury to believe his 
subsequent declarations. 

Utah.—Tracy Loan & Trust Co. v. 
Openshaw Inv. Co., 132 P.2d 388, 
102 Utah 609. 

Enaaninatlon under insurance poli^ 
des 

Where insurer exercises right un¬ 
der policies to examine insured and 
its agents under oath, the informa¬ 
tion given under such examination 
be used to impeach a witness if 
his statements at trial are conflict¬ 
ing. 

U.S.—^Hart v. Mechanics & Traders 
Ins. Co. of Hartford, Conn., D.C. 
La., 46 F.Supp. 166. 

Offer to show misdescription of per¬ 
son held properly excluded 
U.S.—Kennedy v. U. S., C.C.ANev., 4 
F.2d 488. 


37. Mo.—Gabelman v. Bolt, 80 S.W. 
2d 171, 336 Mo. 639. 

38. U.S.—Wong Ken Foon v. Brown¬ 
ell, CA-Cal., 218 F.2d 444. 

39 . Fla—Wise v. Wise, 184 So. 91, 
134 Fla. 563. 

40. U.S.—Jenkins v. Eldredge, C.C. 
Mass., 13 F.Cas.No.7,267, 3 Story 
299. 

41. Cal.—Loop Bldg. Co. v. Freden- 
hagen, 39 P.2d 222, 3 C.A2d 151. 

42. D.C.—Neely v. U. S., 144 F.2d 
519, 79 U.S.App,D.C. 177, certiorari 
denied 65 S.Ct. 83, 323 U.S. 754, 89 
L.Ed. 604. 

I Me.—State v. Cloutier, 186 A 604, 134 
Me. 269. 

Mo.—State v. Thompson, 280 S.W.2d 
838. 

NM.-^tat 6 V. Coats, 42 P.2d 772, 39 
N.M, 155. 

S.D.—^De Gooyer v. Harkness, IS N. 
W.2d 816, 70 S.D. 26. 

70 C.J. p 1070 note 46. 

Son of accused 

Mo.—State v. Burnett, 206 S.W. 2 d 
345, 357 Mo. 106. 

Evidence at Inquest hdd properly 
excluded as not impeaching 

Cal.—^Bhzruta v. Ra n dall, 62 P.2d 157, 
17 C.A2d 384. 

43 . Tex.—^Bolden v. State, 178 S.W. 
633, 77 Tex.Cr. 274. 
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lar inquest may have been wanting.** The rule 
does not apply where the relationship between ac¬ 
cused and the witness is that of husband and wife,*® 
or where the statements before a coroner’s jury 
were made under duress,** or where the witness 
testified at the inquest involuntarily and without 
advised as to his constitutional rights.*^ 

It has been held that the fact that a witness re¬ 
fused to testify at the coroner’s inquest may be 
shown for the purpose of impeachment;** but other 
authority holds that it may not.** 


98 aj.s. 

c. Before Grand Jury 

A witness may generally be discredited by his Incon¬ 
sistent testimony before the grand Jury which found the 
indictment. 

While the matter is within the sound discretion 
of the trial court,6® and the proper predicate for 
impeachment must be laid,5i the general rule is 
that a witness may be discredited, or impeached, as 
to testimony given on the trial by inconsistent tes¬ 
timony given by him before the grand jury which 
found the indictment,52 as to material matters ;53 
the inquiry has been required to be limited to contra- 
dictions54 and not corroborations.55 


4^ N.M.—State ▼, Coats, 42 P.2d 
772, 39 N.M. 155. 

45 . Mo.—State v. Black. 227 S.W.2d 
1006, 360 Mo. 261—State v. Bur¬ 
nett, 206 S.W.2cl 345, 357 Mo. 106. 

46. La.—State v. Coleman, 73 So. 
252, 140 La. 417. 

Tex.—^Rodgers v. State, 236 S.W. 748, 
81 Tex.Cr. 38. 

47 . Mo.—State v. Burnett, 206 S.TV. 
2 d 345, 357 Mo. 106. 

48 . Cal.—Nelson v. Southern Pac. 
Co., 67 P.2d 682, 8 C.2d 648. 

Md.—^Allen v. State, for Use of Tae- 
tie, 197 A. 144, 173 Md. 649. 

49 . Mo.—Garrett v. St. Louis Trans¬ 
it Co., 118 S.W. 68, 219 Mo. 65, 16 
Ann,Cas. 678. 

70 C.J. p 1071 note 48. 

sa N.C.—State v. Peacock, 72 S.E. 

2d 612, 236 N.C. 137. 

Discretion held not abused 

(1) Generally. 

N.C.—State v. Peacock, supra. 

(2) In prosecution for conspiracy 
to obstruct justice, trial court did 
not abuse its discretion In denying 
cross-examination of people’s wit¬ 
nesses as to statements made by 
them before so-called one-man grand 
jury. 

Mich.—People v. Beading, 12 N.W.2d 
482, 307 Mich. 616. 

Bl. Tex.—^Burkhart v. State, 74 S.W. 

2d 692, 127 Tex.Cr. 1. 

Laying foundation generally see in¬ 
fra §§ 698-609. 

69. Ala.—^Bryson v. State, 84 So.2d 
782, 38 Ala.App. 517, affirmed 84 So. 
2d 785, 264 Ala. Ill—Mullins v. 
State, 19 So.2d 846, 31 Ala.App. 
571. 

Conn.—OoTpns Juris cited in State v. 
Hayes, 18 A.2d 896, 919, 127 Conn. 
643. 

Fla.—State ex rel. Brown v. Dewell, 
167 So. 687, 123 Fla. 786. 

Ky.—^Bads v. Commonwealth, 296 S. 
W.2d 449—Harvey v. Com., 229 S. 
W.2d 468, 312 Ky. 688. 

Mass.—Commonwealth v. Galvin, 89 
N.E.2d 666, 310 Mans. 733. 

Mich,—^People v. Karoll, 24 N.W.2d 
167, 316 Mich. 423—People v, Mc- 


Crea, 6 N.W.2d 489, 303 Mich. 213, 
certiorari denied McCrea v. People 
of State of Michigan, 63 S.Ct. 851, 
318 U.S. 783, 87 L.Ed. 1150. 

Mo.—State v. Johnson, 245 S.W.2d 43, 
862 Mo. 833. 

N.J.—State V. Cerllgione, 44 A.2d 
650, 133 N.J.Law 424, affirmed 48 
A.2d 846. 134 N.J.Law 617. 

Tex—Lowe v. State, 226 S.W.2d 674, 
88 TexCr. 316—^Hindman v. State, 
211 S.W.2d 182, 131 TexCr. 76— 
McMurrey v. State, 148 S.W. 2d 
1096, 141 TexCr. 369—Polke v. 
State, 118 S.W. 2 d 793, 134 TexCr. 
496—Burkhart v. State, 74 S.W. 2 d 
692, 127 TexCr. 1. 

70 C,J. p 1071 note 49. 

Buie tuLder statute 

(1) Witness* testimony before the 
grand jury was competent to im¬ 
peach him under the statute requir¬ 
ing grand jurors to disclose such | 
testimony for the purpose of ascer¬ 
taining whether It is consistent with 
testimony given by the witness be-! 
fore the court. 

Ala.—^Davia v. State, 10 So.2d 35. 30 
Ala.App. 662. 

(2) Provision of code of criminal 
procedure that credibility of a wit¬ 
ness is subject to impeachment by 
proof of any statement made by him 
contradictory to his testimony does 
not exclude prior contradictory state¬ 
ments made by witness before grand 
jury. 

La.—State v. Johnson, 66 So.2d 143, 
220 La. 170. 

(3) Testimony by members of a 
grand jury as to statements by de¬ 
fendant before the grand jury is ad¬ 
missible under a statute requiring a 
member of a grand Jury to disclose 
to any court the testimony of a wit¬ 
ness before such grand Jury for the 
purpose of ascertaining whether it 
Is consistent with that given by the 
witness before the court. 

Or.—State v. Mageske, 249 P. 864, 
119 Or. 812. 

DiscipUuary proceedings against po¬ 
lice officers 

N.T.—^Application of Scro, 108 N.T. 
S.2d 305, 200 Misc. 688 . 
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Testimony before grand jury held 
not privileged 

N.J.—State V. Goldman, 186 A. 605, 
14 N.J.Misc. 463, 

Where wife of defendant testifies 
before grand jury voluntarily and at 
instance of defendant, declarations 
made to grand jury. If contrary to 
her testimony on trial of defendant 
and pertinent to examination in 
chief, may be proved for purpose of 
impeachment. 

Tex—Johns v. State, 86 S.W.2d 235, 
129 Tex.Cr. 206. 

Contradiction held not shown 
Ala.—Mullins v. State, 19 So.2d 845. 
31 Ala.App. 671. 

Tex.—^Farris v. Texas, 233 S.W.2d 
856, 156 Tex.Cr. 261. 

Testimony held not proper impeach- 
ment 

Cal.—^People v. Woodard, App., 802 
P.2d 834. 

Change of testimony without im¬ 
peachment 

Where witness in bribery prosecu¬ 
tion refused to admit that he heard 
any conversation between defendant 
and third party that would indicate 
a corrupt agreement. It was proper 
to permit prosecution, in absence of 
jury, to show that witness testified 
differently before the grand jury, so 
that when he was recalled to the 
stand he voluntarily changed his 
testimony to conform to that given 
before the grand Jury, without hav¬ 
ing been impeached before the petit 
jury. 

H^ig. —state V. Krause, 60 N.W.2d 
439, 260 Wis. 313. 

53. Ala.—Mullins v. State, 19 So.2d 
845, 31 Ala.App. 571. 

Tex—^Burkhart v. State, 74 S.W.2d 
692, 127 Tex.Cr. 1. 

Testimony before grand jury h^d 
material 

N.J.—State V. Goldman, 185 A. 505, 
14 N.J.Misc. 463. 

54. Ala.—Adams v. State, 81 So.2d 
99, 33 Ala.App. 136, certiorari de¬ 
nied 81 So.2d 105, 249 Ala. 294— 
Mullins V. State, 19 So.2d 846, 31 
Ala.App. 671. 

65. Ala.—Mullins v. State* supra. 
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The rule does not apply where the relationship 
between accused and the witness is that of husband 
and wife;®® and where the testimony of a witness 
supplements, rather than contradicts, the testimony 
he gave before the grand jury, production of the 
grand jury minutes is not required.®*^ 

Where the purpose of examining the testimony 
of a witness before the grand jury is to contradict 
or discredit the present testimony of the witness, 
who is the witness of the party so examining, and 
to have the contradiction stand unreconciled and 
unexplained, the reference to the former testimony 
is an improper impeachment of one's own witness 
and is incompetent.®® On the other hand, a stat¬ 
ute permitting a party to contradict his witness 
by showing that he has made statements different 
from his present testimony has been applied to state¬ 
ments made by one’s witness before the grand ju¬ 
ry;®® and examination, by the state, of its witness 
as to his testimony before the grand jury has been 
held proper under other statutory provision.®® In 
particular circumstances, the use by the people of 
the grand jury’s minutes to impeadi their witness¬ 
es has been held proper and it has been held 
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proper for the prosecution to use the testimony of 
its witnesses before the grand jury to impeach 
their statements on the witness stand in so far as 
they are in contradiction of a prior statement sub¬ 
scribed or sworn to.®^ 

d. At Preliminary Examination or Hearing 

The testimony of a witness may be discredited by his 
contradictory testimony at a preliminary examination or 
hearing. 

The testimony of a witness on the trial may be 
discredited by contradictory testimony given by him 
at a preliminary examination or hearing,®® notwith¬ 
standing his testimony at such hearing may not have 
been relevant to the issue involved therein.®^ How¬ 
ever, the exclusion of testimony given at a prelim¬ 
inary hearing has been held proper, where such 
testimony was cumulative and added nothing to the 
impeaching effect of the evidence already received.®® 

e. At Former Trial or Hearing of Same Case 

A witness may generally be discredited by showing 
that his testimony Is Inconsistent with his testimony at 
a former trial or hearing of the same case. 


Sd. Tex.—^Roberts v. State, 280 S.W. 
2d 285. 

57. U.S.—U. S. V. Bruswitz, C.A.N. 
Y., 219 P.2d 69, certiorari denied 
75 S.Ct. 600, 349 U.S, 913, 99 UBd. 
1247. 

Corroboratloa 

Reading several pages of testimo¬ 
ny given before grand jury, which 
served only to corroborate what de¬ 
fendant had testified to at’trial, was 
improper as emphasizing fact that 
defendant had been before grand 
jury. 

Mich.—^People v. Karoll, 24 N.W.2d 
167, 315 Mich. 423. 

58. Cal.—^People v. Zammora, 162 P. 
2d 180, 66 C.A.2d 166. 

Impeachment of one's own witness 
generally see supra §§ 477, 577. 

59. Ky.—Harvey v. Commonwealth, 
229 S.W.2d 468, 312 Ky. 688. 

60. Tex.—Bailey v. State, 72 S.W.2d 
243, 126 Tex.Cr. 319. 

61. Mich.—^People v. Roxborough, 
12 N.W.2d 466, 807 Mich. 675, cer¬ 
tiorari denied Roxborough v. Peo¬ 
ple. 66 S.Ct. 80, 323 U.S. 749, 89 L. 
Ed. 600, rehearing denied 65 S.Ct 
127, 323 U.S. 816, 89 L.Bd. 648. 

62. N.Y.—People v. Ferraro, 56 N.B. 
2d 861, 293 N.Y. 61. 

63. Ark.—Marshall Ice & Mec. Co. 
V. Pltzhugh, 112 S.W.2d 420, 196 

396, 

CaL—^People v. Perez, 276 P.2d 72, 
128 C.A.2d 760—People v. Darnell, 
218 P.2d 172, 97 C.A2d 680. 

98 C.J.S.—37 


Mich.—^People v. Baxter, 222 N.W. 
149, 245 Mich. 229. 

Mo.—State v. Thompson, 280 S.W. 
2d 838. 

Neb.—^Bartek v. Glasers Provisions 
Co„ 71 N.W.2d 466, 160 Neb. 794. 
Okl.—Zewalk v. State, 119 P.2d 874, 
73 OkLCr. 202. 

Pa.—Com. v. Roberts, O. & T., 44 
Luz.Leg.Reg. 175. 

Wis.—Maxwell v. Pink, 68 N.W.2d 
416, 264 Wis. 106. 

70 C.J. p 1071 note 60. 

**Defendant . . • was entitled 

to a full opportunity to cross-ex¬ 
amine the witnesses who appeared 
against him and to make use of their 
statements at the preliminary exam¬ 
ination." 

Cal.—People v, Peinado, 135 P.2d 26, 
27, 67 C.A2d 704. 

Adverse examination. | 

Wis.—^Maxwell v. IBTnk, 68 N.W.2d 
416, 264 Wis. 106. 

Discretion held not abused in sus¬ 
taining objection to question as to 
whether statement on preliminary 
examination had been true. 

Cal.—^People v. Van Eyk, 284 P.2d 
970, 188 aA.2d 662. 

Testimony of prosecutrix in rape 
case 

(1) Held admissible. 

Ala.—Summers v. State, 36 So.2d 
671, 33 Ala.App. 868, reversed on 
other grounds 36 So.2d 674, 251 
Ala. 88. 

(2) Held inadmissible. 

Ariz.—State v. Bradley, 230 P.2d 216, 

, 72 Ariz. 16. 


Statute not precluding cross-exami¬ 
nation 

Statute providing that evidence 
given in Juvenile and Domestic Re¬ 
lations Court shall not be admissi¬ 
ble as evidence against child in pro¬ 
ceeding in any other court did not 
preclude defendant in filiation pro¬ 
ceedings in such court, from cross- 
examining illegitimate child’s mother 
as to her testimony on preliminary 
examination, materially contradict¬ 
ing her testimony at trial, for pur¬ 
pose of attacking her credibility. 
N.J.—Union City v. Mobsby, 83 A.2d 
309, 15 N.J.Super. 246. 

Testimony on arraignment 
Wyo.—State v. Holm, 224 P.2d 600, 
67 Wyo. 360. 

Offer to impeach held properly re¬ 
fused 

However, where witness in murder 
prosecution testified that deceased 
had large bump on forehead and that 
accused told officers that he did not 
shoot deceased but that he beat him, 
offer to Impeach witness by record 
of preliminary hearing, which did 
not indicate that witness was asked 
concerning statements of accused or 
the appearance of any injury on the 
body of deceased, was properly re¬ 
fused. 

Cal.—^People v. Smith, 77 P.2d 277, 26 
C.A2d 241. 

64. Ark.—Marshall Ice & Elec. Co. 
V. Pltzhugh, 112 S.W.2d 420, 196 
Ark. 396. 

65. Cal.—^People v. Mlcell, 226 P.2d 
14,101 CAu2d 643. 
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Provided a proper foundation is laid,®® and pro¬ 
vided it is done in good faith,®'^ and with reasonable 
limitations,®® a witness may be discredited by show¬ 
ing that the testimony which he has given at the 
present trial or hearing is inconsistent with his tes¬ 
timony at a former trial or hearing of the same 
case,®® with respect to a matter relevant to the is¬ 
sue;*^® and this is so even though such testimony 
was stricken on the former trial.'^^ So, contradic¬ 
tory testimony in a former proceeding may be 
shown, even though such proceeding is between dif¬ 
ferent parties,*^® and testimony in a criminal pro¬ 
ceeding may be shown in contradiction of testimony 
in a later civil case.*^® 

Testimony given in a previous trial is not ad¬ 
missible for purposes of impeachment where a stat- 
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ute makes such testimony inadmissible for any pur¬ 
pose and in a suit on a fire insurance policy, the 
testimony of the insured before the fire marshal and 
a representative of the insurance company is not 
admissible for impeachment purposes, under a stat¬ 
ute providing, in effect, that such evidence shall 
not be given in the trial of any civil action on the 
policy^® It is not proper to introduce testimony 
showing what the trial judge thought about the 
evidence in the former trial.*^® 

In accordance with the general rule, stated su¬ 
pra § 583, testimony given in a previous trial or 
hearing is not admissible for the purpose of show¬ 
ing contradictory statements when it is not shown 
that the statements there made were contradictory, 


66< Cal.—People v. Abair, 228 P.2d 
336, 102 C.A.2d 765. 

—Glover v. District of Colum¬ 
bia, Mun.App., 77 A. 2d 788. 

Necessity for laying: foundation gen¬ 
erally see infra §§ 698-602. 
CredlblUty of depoflltioiL 

Where sufficient predicate was not 
laid to permit admission of witness* 
testimony at former trial to Impeach 
his deposition used in subsequent 
trial, such former testimony was not 
admissible as original circumstances 
tending to show that the testimony 
given by deposition was untrue. 

Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 852, reversed by agree¬ 
ment, 

67. Tenn.—Memphis Commercial 
Appeal Co. V. Landis, 126 S.W.2d 
318, 174 Tenn. 424. 

68. Tenn.—^Memphis Commercial Ap¬ 
peal Co. V. Landis, supra. 

69. Ala.—Grace v. Wooley, 174 So. 
799, 27 Ala.App. 464, certiorari de¬ 
nied 174 So. 801, 234 Ala. 248— 
Stewart v. State, 172 So. 676, 27 
Ala.App. 316, certiorari denied 172 
So. 678, 233 Ala. 480. 

Ark.—Magnolia Petroleum Co. v. 
Saunders, 104 S.W.2d 1062, 193 

Ark. 1080. 

CJal.—^People v. Abair, 228 P.2d 336, 
102 C.A.2d 765—Kyne v. Kyne, 100 
P.2d 806, 38 C.A.2d 122. 

Conn.—Cackowski v. Jack A. Hal- 
prin, Inc., 53 A.2d 649, 133 Conn. 
631. 

D.C.—XJ. S. V. Kinzer, D.C., 98 P. 
Supp. 6. 

Glover v. District of Columbia, 
Mun.App., 77 A.2d 788. 

—^Tawn v. State, 94 S.B.2d 769, 94 
Ga.App. 400—^Henry v. Hoch, 47 S. 
B.2d 169, 76 Ga.App. 819. 

Til —^People V. Manfucci, 194 N.B, 
248, 359 Ill. 69. 

Forslund v. Chicago Transit Au¬ 
thority, 132 N.B.2d 801, 9 Ill.App. 
2d 290—^Benjamin Harris & Co. v. 
Western Smelting & Heflning Co., 


40 N.B,2d 747. 313 Ill.App. 455, af¬ 
firmed 45 N.E.2d 639. 381 Ill. 443. 
Ky.—^Allen v. Large, 239 S.W.2d 225. 
Minn.—^Rockwood v. Pierce, 61 N.W. 

2d 670. 235 Minn. 519. 

Mo.—State v. Myers, 189 S.W.2d 279, 
354 Mo. 277. 

Neb.—Schluter v. State, 44 N.W.2d 
688, 153 Neb. 317. 

N.H.—Berounsky v. Ogden, 21 A.2d 
838, 91 N.H, 424. 

N.J.—Watts V. City of Newark, 64 A. 
2d 622, 25 N.J.Misc. 402. 

—Goldman v. Monaco, 25 N.T.S. 
2d 35, second case. 

N.C.—State v, De Graffenreid, 27 S. 

E.2d 130, 223 N.C. 461. 

Pa. —Foglia v. Pittsburgh Transp. 
Co., 179 A. 871, 119 Pa.Super. 94. 

Witkoski V. Lehigh Val. R. Co., 
Com.Pi., 34 Luz.Leg.Reg. 163, re¬ 
versed on other gnrounds Witkow- 
skl V. Lehigh Val. R. Co., 12 A.2d 
908, 338 Pa. 610. 

Tenn.—^Memphis Commercial Appeal 
Co. V. Landis, 126 S.W.2d 318, 174 
Tenn. 424. 

Tex,—Huey & Philip Hardware Co. 
V. McNeil, Civ.App., Ill S.W.2d 
1206, error dismissed. 

Halbert v. State, 137 S.W.2d 1010, 
188 Tex.Cr. 592—Rylee v. State, 
117 S.W.2d 86, 136 Tex.Cr. 87. 

Utah,—State v. Solomon, 87 P.2d 807, 
96 Utah 600. 

70 C.J. p 1072 note 61. 

Proceedings to condexim land 
Xj.s.—Miller v. U. S., C.C.A.Pa., 137 
F.2d 592. 

Physician’s testimony in actions on 
insurance policies 

Mo.—Stoner v. New Tork Life Ins. 
Co., App., 114 S.W.2d 167, 232 Mo. 
App. 1048. 

Review of order of railroad commis¬ 
sion 

. Tex.—^Miller v. Tarry, Civ.App., 191 
S.W.2d 601, refused no reversible 
error. 


Bequirement of announcement of 
former oonviotion 
Where defendant has been granted 
a new trial, his right in such trial to 
introduce testimony, taken at prior 
trial, to impeach a state’s witness 
may not be conditioned on defend¬ 
ant’s announcing that he was con¬ 
victed at former trial. 

Mo.—State v. Laspy, 298 S.W.2d 367. 

Assault 

Pact that there was discrepancy In 
testimony of same witness at two 
trials of prosecution for assault with 
intent to murder did not render tes¬ 
timony unworthy of belief or consid¬ 
eration. 

Ill.—People V. Hoffee, 188 N.B. 186, 
354 Ill. 123. 

70. Neb.—Schluter v. State, 44 N.W. 
2d 688, 163 Neb. 317. 

71. Ill.—^People V. Turner. 107 N.B. 

162, 265 Ill. 694, Ann.Cas.l916A 

1062. 

72. Pa.—^Hess v. Vinton Colliery 
Co., 99 A. 218, 266 Pa. 78. 

73. U.S.—Davis V. McCree, C.C.A 
Ohio, 299 P. 142, error dismissed 
45 S.Ct. 94. 266 U.S. 582, 69 L.Ed. 
452. 

Pact that witnesses In police court 
testified contrary to their testimony 
in the civil suit went to the weight 
and credibility. 

Wash.—^McDorman v. Dunn, 172 P. 
244, 101 Wash. 120. 

74. Mo.—State v. Cox, 268 S.W. 215. 
70 C.J. P 1072 note 56. 

75. Tex.—^Home Ins. Co. of N. Y. v. 
Dacus, Civ.App., 239 S.W.2d 182. 

76. Ark.—Lewis v. Amn, 206 S.W. 
767, 136 Ark. 424. 

Mo.—^Lambert v. Wells, App., 264 S. 
W. 37. 

77. Minn.—^Zuber v. Northern Pac. 
Ry. Co., 74 N.W.2d 641, 246 Minn. 
157. 

Roark v. Dawson, App., 122 S.W. 
2d 376. 
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or where there is no material inconsistency^^ 
Whether testimony is in fact inconsistent with prior 
testimony must be determined from the testimony as 
a whole and not from a single or isolated answerJ^ 

A party’s direct testimony that he has no recol¬ 
lection of a particular event may be rebutted by the 
admission of the transcript of his testimony at a 
former trial, in which he testified to having some 
recollection of such event.80 

f. At Trial of Different Case or Proceeding 

A witness may generally be discredited by showing 
tiis contradictory testimony on the trial or hearing of a 
different case. 

Contradictory testimony given on the trial or 
hearing of a different case may be shown to dis¬ 
credit the witness,provided the subject matter 
is the same82 and the inquiry as to such other case 
is material to the issue involved.83 So, the testi¬ 


mony given by a witness in a civil case may be at¬ 
tacked by showing that he gave contradictory testi¬ 
mony at a hearing on a criminal case involving the 
same matter.®* 

Supplementary proceedings. The testimony of a 
witness on the trial may be discredited by testi¬ 
mony of the witness in prior supplementary proceed¬ 
ings,®® but testimony of a wife in supplementary 
proceedings, taken in violation of a statute provid¬ 
ing that a wife cannot be examined for or against 
her husband without his consent, cannot be used 
to impeach her as a witness in another action.®® 

g. Deposirions; Interrogatories 

A deposition by a witness which is inconsistent with 
his testimony is generally admissible to impeach him. 

Unless the time of making the deposition is too 
remote,®7 and so far as it is admissible under the 
rules of evidence,®® a deposition made and signed 


Wash.—McCoy v. Courtney, 190 P.2d 
732, 30 Wash.2d 125. 

70 C.J. P 1072 note 69. 

Va Ala.—Grace v. Wooley. 174 So. 
799, 27 Ala.App. 464, certiorari de¬ 
nied 174 So. 801, 234 Ala. 248. 

79. Minn.—^Zuber v. Northern Pac. 
Ry. Co., 74 N.W.2d 641, 246 Minn. 
IB?*. 

80. Ky,—Denham v. Com., 196 S.W. 
2d 874, 303 Ky. 28. 


81. Ga.—^Bodne v. Stat^ 41 S.B.2d 
165, 74 Ga.App. 669. « ^ 

Mo.—^Rhoads v, Rhoads, 119 S.W.2d 
247, 342 Mo. 934—State v. Rich¬ 
ards. 67 S.W.2d 58, 334 Mo. 485. 
N.Y.—^Roge V. Valentine, 7 N.T.S.2d 
958, 255 App.Div. 475, reargument 
denied 9 N.T.S.2d 900, 256 App. 
Div. 817, reversed on other grounds 
20 N.B.2d 751. 280 N.Y. 268, rear¬ 
gument denied 21 N.E1.2d 695, 280 


N.Y. 809. 

Okl —Wilson v. Oklahoma Ry. Co., 
248 P.2d 1014, 207 Okl. 204 —Evans 
V. Local Building & Loan Ass'n, 
36 P.2d 895, 169 Okl. 274. 

Pa.— ^Little v. Straw, 192 A. 894, 326 
Pa. 577. 

Stephenson v. Stephenson, Com. 
PL, 39 DeLCo. 96. 

Tex.—^Parten v. Wilson, Clv.App., 243 
S.W.2d 198, refused no reversible 


Prior testlinoity held not confidential 
cozKimtiuloation 

Mont.—State v. Searle, 239 P.2d 995, 
125 Mont. 467. 

Perjury 

(1) Testimony of plaintiffs in di¬ 
vorce suits contrary to their testi¬ 
mony in a prosecution against their 
attorney for subornation of perjury 
is a previous ‘‘contradictory state¬ 
ment” within the statute authoris¬ 
ing impeachment thereby, 

Ga.—Jones v. State, 28 S.B.2d 373, 
70 Ga.App. 431. 

(2) In perjury prosecution, aris¬ 
ing out of defendant’s testimony in 
a prosecution charging him with an 
offense, sustaining objections to 
questions asked witness for state on 
cross-examination for purpose of 
showing existence of marked dis¬ 
crepancies in his testimony on trial 
of present case, and that given by 
him on trial of criminal offense, was 
error. 

—Wright V. State, 3 So.2d 321, 30 
Ala.App. 196, certiorari denied 8 
So.2d 326, 241 Ala. 529. 

PhyBioiaxi.’8 testimony h^d not la^ 
consistent 

Pa._^In re Whitehouse’s Estate, 

Orph., 6 Fiduciary 11, 45 Luz.Leg. 
Reg. 153. 


error. 

Utah,—^Tracy Loan & Trust Co. v. 
Openshaw Inv. Co., 132 P.2d 388, 
102 Utah 509. 

70 C.J. p 1073 note 60. 

Previous trial involving same acci¬ 
dent 

S.C.—Anderson v. BUiott, 90 S.B.2d 
367, 228 S.C. 371. 

Seirship proceeding and will contest 

Ill.— George v. Moorhead, 78 N.B.2d 
216, 399 III. 497. 


82- Iowa.- Kirkwood v. Perry Town 
Lot & Improvement Co., 159 N.W. 
782,178 Iowa 270. 

70 aJ. P 1073 note 61. 

Testimony given by witness to 
wUl in a collateral proceeding is ad¬ 
missible, in a contest as to the va¬ 
lidity of the will, to impair his cred- 
I ibility in the contest proceeding. 

I Pa.—In re Rosenthal’s Estate, 36 Pa. 
I Dist & Co, 619. 
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83. Ala.—^Belcher v. Hubbard, 21 So. 
2d 850. 32 Ala.App. 95. 

Pormer testimony held rmnote Item 
issues 

(1) In rape prosecution wherein 
defendant's former wife, testifying 
that defendant was at her home at 
time of alleged rapa Axed time and 
place of visit, her testimony, in her 
divorce action, that defendant had 
not given her money during their 
marriage was inadmissible as too re¬ 
mote from the issues involved. 

Idaho.—State v. Baker, 92 P.2d 138, 

60 Idaho 488. 

(2) Other testimony. 

Tex.—^Henderson v. State, Cr., 289 S. 
W.2d 274. 

84. Mass.—^Hoxie v. BEall, 7 N.E.2d 
422, 297 Mass. 80. 

Ya.—^Keatts v. Shelton, 63 S.B.2d 10, 
191 Va. 758. 

Testimoiiy oontradloiing deposition 
In action for accidental death ben¬ 
efits under policies Issued on the life 
of one who died as result of a knife 
wound inflicted by his wife, wherein 
plaintiff introduced wife’s deposition 
in which she stated that death was 
accidental, court erred in excluding, 
on plaintiff’s objection, wife’s testi¬ 
mony in criminal prosecution against 
her that she had cut her husband 
with the knife in self-defense, 
jlo.—^Edwards v. Metropolitan Life 
Ins. Co., App., 137 S.W.2d 591. 

35 ^ jq-y.—Desbecker v. Cauffman, 62 
N.E. 674, 169 N.Y. 547. 

70 C.J. P 1073 note 62. 

86. S.D.—Aldous V. Olverson, 95 N. 
W. 917,17 S.D. 190. 

87. Ill.—Collins V. Sanitary Dist. of 
Chicago, 110 N.E. 818, 270 IlL 108. 

70 C.J. P 1073 note 66. 

88. Md.—Reid v. Humphreys, 122 A. 
2d 756, 210 Md. 178. 
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by tiie ■witness is admissible to impeach or cmitra- 
dict him if inconsistent ■with his testimony,** even 
thot^h the deposition is not filed in the cause;*® 
and the admission of the deposition for this pur¬ 
pose is not an abuse of discretion.*^ 

A deposition not signed by the witness is held not 
admissible to impeach him,** in the absence of a 
waiver by the party against whom it is sought to be 


used,** although there is authority to the effect that 
an unsigned deposition may be used for the pur¬ 
pose of impeachment.** Where the deposition is 
unsigned, the witness may be impeached as for any 
other parol statement.*® 

A deposition which does not contradict the wit¬ 
ness is not admissible for the purpose of impeach¬ 
ment;*® nor may portions which are not contra- 


89. Ala.—Carville v. Stout, 10 Ala. 
796. 

Cal.—^NTewman v. Los Angeles Trans¬ 
it Lines, 262 P.2d 96. 120 C.A2d 
685. 

Ca.—^Elliott V. Georgia Power Co., 
197 S.E. 914, 68 Ga.App. 151. 

Ill. —Smitli V. Ohio Oil Co., 134 N.B. 

2d 526, 10 Ill.App.2d 67. 

Ind.—Bearing v. Speedway Realty 
Co., 40 N.E.2d 414, 111 Ind.App. 
58B. 

Ky._^Howell v. Commonwealth, 233 

S.W.2d 270, 813 Ky. 662—^Apple- 
gate V. Johnson, 208 S.W.2d 77, 
306 Ky. 368. 

Louisville V. Muldoon, 49 S.w. 
791, 20 Ky.L. 1676. 

Md.—Reid v. Humphries, 122 A.2d 
766. 210 Md. 178. 

Mo.—Wilt V. Moody, 254 S.W.2d 15— 
Williams v. Thompson, 261 S.W.2d 

90 .—.Johnson v. St. Louis Public 
Service Co., 261 S.W.2d 70, 363 Mo. 
300 —Oorpus Juris cited in Pulit¬ 
zer V. Chapman, 85 S.W.2d 400, 411i 
337 Mo. 298. ^ „ 

Winegar v. Chicago, B. & Q. R. 
Co., App., 163 S.W.2d 357 —Woelfle 
V. Connecticut Mut. Life Ins. Co. 
of Hartford, Conn., 112 S.W.2d 865, 
234 Mo.App. 135. 

Mont.—Monaghan v. Standard Motor 
Co., 29 P.2d 378, 96 Mont. 165. 

Net).—^Peake v. Omaha Cold Storage 
Co., 64 N.W.2d 470, 168 Neh. 676— 
Angstadt v. Coleman, 58 N.W,2d 
507, 156 Neb. 850—Ilian v. McMan- 
aman, 64 N.W.2d 244, 156 Neb. 12 
—^LoyaTs Auto Exchange v. 
Munch, 45 N.W.2d 913, 163 Neb. 
628. 

N.H.—^Dubreull v. Dubreuil, 34 A.2d 
305, 93 N.H. 14—^Bartls v. Warring¬ 
ton, 20 A. 2 d 642, 91 N.H. 415. 
N.T.—Glens Falls Ins. Co. v. Weiss, 
150 N.T.S.2d 685. 

70 C.J. P 1073 note 67—18 C.J. P 739 
note 84. 

Use of deposition generally see Dep¬ 
ositions §S 88-98. 

SeposltioxL in another case 
Mo.—Vest V. S. S. Kresge Co., App., 
213 S.W. 165. 

Contradictory or Inconsistent por¬ 
tions 

( 1 ) Generally. 

Cal.—Presno City Lines v. Herman, 
217 P.2d 987, 97 C.A.2d 366. 
Minn.—La Belle v. Swanson, 78 N.W. 
2d 358, 248 Minn. 35. 


Mo._^Mann v. St. Louls-San Francis¬ 

co Ry. Co., 72 S.W.2d 977. 

18 C.J. p 736 note 46. 

(2) In will contest, it was error 
to exclude portions of proponent's 
deposition before trial that were in¬ 
consistent with his testimony at tri¬ 
al. 

N.T.—In re Gallo's Will, 299 N.T.S. 
497, 252 App.Div. 861. 

(3) Court properly rejected offer 
by defendants of entire deposition of 
one of plaintiffs witnesses, where 
witness denied making only one of 
the statements contained in the dep¬ 
osition, since admission of whole 
deposition might lead to introduc¬ 
tion of much incompetent evidence. 
Wash.—^Mosler v. Woodell, 66 P.2d 

353, 189 Wash. 583. 

Portioiis pertatoiag to material mat- 
ters ^ 

Minn.—^La Belle v. Swanson, 78 N.W. 
2d 358, 248 Minn. 35. 

XiegAl effect of depositio]i. 

Where defendant took plaintiff's 
deposition, and at trial used deposi¬ 
tion on cross-examination of plaintiff 
and introduced it as part of cross- 
examination, plaintiff would not be 
considered as having testified on 
cross-examination to all that was in 
deposition, but the legal effect was 
the same as proof of any other state¬ 
ment contrary to what witness had 
testified to. 

Ohio.—Burnside v. Cincinnati St. Ry. 
Co., 114 N.B,2d S48, 94 Ohio App. 
240. 

Buie limited 

Generally, depositions taken in a 
case other than the one on trial are 
admissible for impeachment pur¬ 
poses, where the facts testified to 
arise from the same matters as those 
being tried. 

Mo,—^Kearns v. Sparks, App., 260 S. 
W.2d 863—^Westinghouse Elec. 
Supply Co. V. BInger, App., 230 S. 
W.2d 166. 

Sepositioiis never introduced in evi¬ 
dence 

However, depositions taken before 
a court commissioner in another 
case, which were merely opened by 
court order but never introduced in 
evidence, were not admissible for 
purpose of impeachment where depo¬ 
nent denied making some of the an¬ 
swers. 


Ga.—^Kuttner v. Swanson, 2 S.R2d 
230, 59 Ga.App. 818. 

Beading questions 

In personal injury action, allow¬ 
ing defense counsel to read certain 
questions propounded to witness, 
which questions were purportedly 
read from witness' discovery deposi¬ 
tion, was not error. 

Ill.—Hays V. Places 118 N.E.2d 178. 
350 Ill.App. 504. 

AppUcation for snnmiaiy final de¬ 
cree 

However, credibility of witness 
cannot be Impeached on cold record 
of deposition on application for sum¬ 
mary final decree. 

Fla.—^Fellowship Foundation, Inc. v. 
Paul, 86 So.2d 808. 

90. Mo.—Chalmers v. United Bys. 
of St. Louis, App., 131 S.W. 903. 

Impeachment by oral or written 
statement generally see supra § 
585. 

Beading of portions of deposition, 
which had not been filed with clerk 
of court or admitted in evidence, on 
cross-examination of witness who 
made statements at trial contradic¬ 
tory to his statements in deposition, 
was held not error. 

Ohio.—A1 McCullough Transfer Co. 
V. Plzzulo, 5 N.B.2d 796, 63 Ohio 
App. 470. 

91. Ga.—Parker & Co. v. Glenn, 83 
S.E.2d 263, 90 Ga.App. 500. 

Use of deposition on cross-examina¬ 
tion 

Mo.—State v. Rose, 249 S.W.2d 824. 

92. Cal.—Bennett v. Superior Court 
in and for San Diego County, 222 
P.2d 276, 99 C.A.2d 686. 

70 C.J. P 1074 note 69. 

93. Mo,—Westinghouse Elec. Supply 
Co. V. BInger, App., 230 S.W.2d 
166. 

94. Cal.—Lanigan v. Neely, 89 F- 
441, 4 C.A. 760. 

70 C,J. p 1078 note 67 [b]. 

95 . Mo.—^Peppers v. St. Louis-San 
Francisco Ry. Co., 296 S.W. 767, 
316 Mo. 1104. 

96. Cal.—Sandoval v. Southern Cal. 

Enterprises, 219 P.2d 928, 98 C.A. 
2d 240. ^ _ 

Minn.-Zubcr v. Northern Pac. Ry* 
Co., 74 N.W.ad 641, 246 Minn. 167. 
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dictory be read.^^ 

A party may offer in evidence, for impeachment 
of a witness, a deposition or such material and 
competent parts thereof as contradict the material 
testimony of the witness, without examining the 
witness with respect thereto.® ^ 

An injured employee’s answers to interrogatories 
in a suit against his former employer for a hernia 
caused by lifting is properly considered on the mat¬ 
ter of his credibility in proceedings against his later 
employer to recover compensation for an enlarged 
hernia caused by lifting.®® 

§ 595. -Statements of Persons Other 

than Witness 

A witness may be impeached by showing statements 
of another, assented to and adopted by him and contrary 
to his testimony, but not by statements of another for 
which he is not responsibie and which he has not ap¬ 
proved or assented to, unless the circumstances required 
contradiction by him. 


The credit of a witness may be impeached by 
showing that statements made in his presence by 
another, and assented to and adopted by him as his 
own, are contrary to what he has testified at the 
trial.i 

On the other hand, a witness cannot be impeached 
by statements of others for which he is not respon¬ 
sible and which have not been approved by him;^ 
and a statement of a third person, not assented to 
by the witness,^ or not replied to by him,^ cannot be 
shown, unless it is made at a time and under cir¬ 
cumstances when it is proper for the witness to 
speak out and contradict the statement.® Thus, a 
letter written by a person other than the witness 
and for which the witness is not responsible in any 
way is not admissible for the purpose of contradict¬ 
ing such witness,® although the writing may contain 
some alleged statements of the witness at variance 
with his testimony.'^ So, an agreed statement of 
facts prepared by counsel on a former appeal is not 


Mont.—Walsh v. Kennedy, 147 P.2d 
426. 115 Mont. 661. 

70 C.J. P 1074 note 71. 

Contradictory or inconsistent char¬ 
acter of statements generally see 
supra S 683. 

Showing of inconsisteiioy or agree¬ 
ment 

After plaintiff was allowed to use 
part of the deposition of a witness 
who testified in person, to show in¬ 
consistent statements, defendant 
should have been allowed to intro¬ 
duce the remainder, to show that the 
testimony of the witness was the 
same on both occasions. 

Tex.—State Nat Bant v. Urrutia, 
Civ.App., 246 S.W. 404. 

Deposition held improperly used 
Where operator of streetcar which 
collided at Intersection with automo¬ 
bile in which plaintiff was riding tes¬ 
tified, on cross-examination, that he 
had not sounded horn at intersec¬ 
tion, asking operator whether he re¬ 
membered being asked, when his 
deposition was taken, whether he had 
sounded horn and that he had replied 
that he didn’t have to constituted 
improper use of deposition. 

Mo.—^Walker v. St Louis Public 
Service Co., 248 S.W.2d 92, 362 Mo. 
648. 

Ezolnsion held not abuse of discre¬ 
tion 

Mo.—^Bradley v. Wabash R. Co., App., 
227 S.W.2d 98. 

Effect of more drciimstantlal ac¬ 
count on stand 

Fact that plaintiff gave, on the 
witness stand, a more circumstantial 
account of how accident occurred 
than counsel for defendant had been 


able to elicit at time plaintiff’s depo¬ 
sition was taken furnished no ground 
for throwing out plaintiff’s testimo¬ 
ny entirely, especially where smash¬ 
ing of machine causing accident and 
the Injury to plaintiff were not con¬ 
tested. 

N.EL—^Nason v. Lord-Merrow Excel¬ 
sior Co., 29 A.2d 464, 92 N.H. 251. 

97. Cal.—^Fresno City Lines v. Her¬ 
man, 217 P.2d 987, 97 C.A.2d 366. 

Mo.—^Meredith v. Terminal K. R. 
Ass’n of St Louis, App., 267 S.W. 
2d 221. 

98. N.T.—Murphy v. Casella, 33 N. 
T.S.2d 461, 263 App.Div. 1001. 

99. Ala.—Randle v. Dumas, 157 So. 
218, 229 Ala. 396. 

L Arlz.—^Ruth V. Rhodes, 186 P.2d 
304, 66 Ariz. 129. 

Ill.—Clark V. A. Bazzoni & Co., 129 
N.B.2d 436, 7 Ill.App.2d 334. 

La.—Corpus Juris cited iu State v. 
Sterling, 18 So.2d 827, 330, 205 La. 
879 

70 c.i. P 1074 note 78. 

2. Wash.—Singer v. Metz Co., 171 
P. 1032, 101 Wash. 67. 

Automobile accident 

(1) In action for injuries in colli¬ 
sion with automobile, where passen¬ 
ger testified that driver, in report¬ 
ing accident, said he did not cut cor¬ 
ner, declarations of the driver in re¬ 
porting the accident to the police, to 
the effect that he did cut the corner, 
were not admissible to impeach the 
passenger. 

•^ash.—Singer v. Metz Co., supra. 

(2) Other circumstances. 

N.J.—^Kauderer v. McAllister Coal 
Co., 40 A,2d 624, 182 N.XIaw 410. 
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Written statement by party’s attor¬ 
ney 

N.J.—^Kauderer v. McAllister Coal 
Co., supra. 

3. La.—Corpus Juris cited in State 
V. Sterling, 18 So.2d 327, 330, 205 
La. 879. 

70 C.J. p 1074 note 79. 

▼iotSms of robbery 

(1) Unsworn statement made to 
police by one of two victims of rob¬ 
bery who did not testify at trial was 
inadmissible to Impeach the testimo¬ 
ny of other victim of robbery, even 
If contradictory of such testimony. 
La.—State v. Sterling, 18 So.2d 337. 

205 La. 879. 

(2) Unsworn statements generally 
see supra § 687. 

4. La.—Corpus Juris cited in State 
V. Sterling, 18 So.2d 327, 330, 205 
La. 879. 

70 C.J. p 1076 note 80. 

5. Ariz.—^Ruth v. Rhodes, 186 P.2d 
304, 66 Ariz. 129. 

La.—Corpus JtLxis olted in State v. 
Sterling, 18 So.2d 327, 330, 205 La. 
879. 

Mass.—^Assessors of Pittsfield v. W. 
T. Grant Co., 108 N.E.2d 536, 329 
Mass. 359. 

70 C.J. p 1076 note 81, 

6. Mass.—Ducharme v. Holyoke St 
Ry. Co., 89 N.B. 661, 203 Mass. 384. 

70 C.J. p 176 note 82. 

Letters tending to contradict witness 
generally see supra § 591. 

7. Cal.—Campbell v. Genshlea, 189 
P. 336, 180 C. 213. 

1 70 C.J. p 1076 note 83. 
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admissible to contradict the evidence of a witness on 
a subsequent trial.® 

A witness cannot be discredited by a written state¬ 
ment, made by another, purporting to be a report of 
his oral declarations unless it appears that he fur¬ 
nished the information from which it was made,^ or 
imless he has been made acquainted with the con¬ 
tents of such statement, and directly or indirectly 
admitted that it is correct.^® An electric company’s 

3. Cross-Examination as 

§ 596, In General 

On cross-examination a witness may bt interrogated 
as to whether he made certain statements Inconsistent 
with, or contradictory to, his testimony in chief. 


rules, which are not the expression of any of the 
witnesses, cannot be offered to contradict the testi¬ 
mony of such witnesses as experts.^^ 

The selective service physical examination record 
of plaintiff in a personal injury action has been held 
not admissible to impeach plaintiff, where he testi¬ 
fied that he had not been rejected because of a par¬ 
ticular condition.l2 

> Inconsistent Statements 

A witness may be interrogated on cross-examina¬ 
tion as to whether he made certain statements in¬ 
consistent with, or contradictory to, his testimony 
in chief,and it is not necessary in such case to 


8. Tex.—Sinclair v. Stanley, 7 S.W. 
511, 69 Tex. 718. 

9. Cal.—^People v. Morotti, 216 P- 
719, 61 C.A. 689. 

70 C.J. p 1075 note 85. 

10. Cal.—^People v. Glaze, 72 P. 965, 
139 C. 164. 

N,Y.—^Hoffman v. New York Cent., 
etc., R. Co., 87 N.Y. 26, 41 Am.R. 
837. 

11. Tex.—Ischar v. West Texas 
Utilities Co., CIV.APP.. 64 S.W.2d 
842. 

12 . U.S.—^Toungr V. Terminal B. B. 
Ass’n of St. Louis, D.C.Mo„ 70 P. 
Supp. 106. 

13. U.S.—Stanley v. U. S., C.A.S.C., 
238 F.2d 427~U. S. v. Bossi, C.A. 
N.T„ 219 F.2d 612, certiorari de¬ 
nied 76 S.Ct. 783, 349 U.S. 938, 99 
L.Bd. 1266—Ellis V. U. S., C.C.A. 
Mo., 138 P.2d 612^U. S. v. Feld¬ 
man, C.C.A.N.Y., 136 r.2d 394, af¬ 
firmed 64 S.Ct. 1082, 822 U.S. 487, 

88 L.Ed. 1408, 154 A.L.B. 982, re- 
hearingr denied 66 S.Ct. 26, 323 U.S. 
811, 89 L.Ed. 646—^D'Allessandro 
V. Bechtol, C.C.A.Fla., 104 F,2d 
846, certiorari denied 60 S.Ct. 296, 
308 U.S. 619, 84 L.Ed. 617. 

Ala.—Watkins v. Reinhart, 9 So.2d 
113, 243 Ala. 243—May v. Strick¬ 
land, 180 So. 93, 235 Ala. 482. , 

Williams v. State, 28 So.2d 731, | 
32 Ala.App. 597—Ray v. State, 28 
So.2d 116, 32 Ala.App. 666—Sowell 
V. State, 199 So. 900, 80 Ala.App. 
18. 

Cal.—^People v. Southack, 248 P.2d 12, 

89 C.2d 678. 

People V. Little, 298 P.2d 648, 
142 C.A.2d 613—People v. Travis, 
276 P.2d 193, 129 C.A.2d 29—Peo¬ 
ple V. Hines, 276 P.2d 685, 128 CJl. 
2d 421—^People v, Ranson, 269 P. 
2d 910, 119 C.A.2d 380—^People v. 
Cornett, 209 P.2d 647, 93 aA2d 744 
—^People V. Vollmann, 167 P.2d 
646, 73 C.A.2d 769—People v. Kim¬ 
ball, 72 P.2d 167, 23 C.A.2d 82— 


People V. Flores, 69 P.2d 617, 16 
C.A.2d 385—^People v. Jacobs, 52 P. 
2d 946. 11 C.A.2d 1—People v. 
Brown. 33 P.2d 460, 138 C.A. 748. 
Colo.—^Denver City Tramway Co. v. 
Lomovt, 126 P. 276, 63 Colo. 292, 
Ann.Cas.l914B 106. 

Ga.—Mitchell v. State, 42 S.E.2d 767, 
202 Ga. 247. 

Chambers v. State, 76 S.B.2d 84, 
88 Ga.App. 67—^Roper v. Scott, 48 
S.E.2d 118, 77 Ga.App. 120. 

Ill.—People V. Boulahanls, 68 N.E. 
2d 467, 394 Ill. 255—People v. Bu- 
reca, 188 N.E. 916, 365 Ill. 202. 

Coby V. Turner. 133 N.E.2d 46, 9 
Ill,App.2d 416—Bradley v. Shore 
Line Yellow Cab Co., 71 N.B.2d 
101, 330 IlLApp. 330. 

Ind.—Lavengood v. Lavengood, 73 N. 
E.2d 686, 225 Ind. 206—^Everett v. 
State, 195 N.B. 77, 208 Ind. 146. 

Shank v. Peoples State Bank, 7 
N.B.2d 46, 104 Ind.App. 443. 

Elan.—State v. Aguirre, 206 P.2d 118, 
167 Kan, 266. 

j Ky.—^Kinder v. Commonwealth, 92 S. 

W.2d 8, 263 Ky. 145. 

La.—State v. Jackson, 81 So.2d 6, 227 
La, 949—State v. Mattlo, 31 So.2d 
801, 212 La, 284, certiorari denied 
68 S.Ct. 145, 382 U.S. 818, 92 L.Ed. 
395 

Md.—^hisley v. State, 95 A.2d 677, 
202 Md. 87—Mahan v. State to 
Use of Carr, 191 A. 576, 172 Md. 
373. 

Mass.—Commonwealth v. Makare- 
wicz, 132 N.E.2d 294, 333 Mass. 676 
—^McGeorge v. Grand Realty Trust, 
55 N.B.2d 694, 316 Mass. 373— 
Commonwealth v. West, 46 N.E.2d ^ 
260, 312 Mass. 438. 1 

Mich.—Gibbs v. Guild, 62 N.W.2d 
642, 332 Mich. 671—^People v. Mac- 
Cullough, 274 N.W. 693, 281 Mich. 
15. 

Minn.—Jaenisch v. Vigen, 297 N.W. 
29, 209 Minn. 643. 

Miss.—Benson v. State, 14 So.2d 368. 
Mo.—State v. Laspy, 298 S.W.2d 367 
—State V. Thompson, 280 S,W.2d 
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838—State v. Turner, 272 S.W.2d 
266, 48 A.L.R.2d 1008—State v. Re- 
vard, 106 S.W.2d 906, 341 Mo. 170 
—State V. Menz, 106 S.W.2d 440, 
341 Mo. 74—^Mann v. St. Louia-San 
Francisco Ry. Co., 72 S.W.2d 977. 

Wurst V. American Car & Found¬ 
ry Co., App., 103 S.W.2d 6—^McCar¬ 
ty V. Bishop, 102 S.W.2d 126, 231 
Mo.App. 604. 

Mont.—State v. Miller, 34 P.2d 979, 
97 Mont. 434. 

Neb.—^Havlik v. Anderson, 264 N.W. 
146, 130 Neb. 94. 

N.H.—^Dane v. MacGregor, 62 A.2d 
290, 94 N.H. 294—State v. Thorp, 
171 A. 633, 86 N.H. 601. 

N.Y.—In re Lesber’s Will, 65 N.Y.S. 
2d 630, 269 App.Div. 812. 

Babecki v. Charles Kurzon, Inc., 
46 N.T.S.2d 673, 181 Misc. 11. 

—State v. De Graffenreid, 27 S. 
B.2d 130, 223 N.C. 461. 

Ohio.—Senn v. Lackner, App., 100 N. 
E.2d 419, 91 Ohio App. 83, rehear¬ 
ing denied 100 N.B.2d 432, 91 Ohio 
App., 83, affirmed 106 N.E.2d 49, 
167 Ohio St. 206, motion sustain¬ 
ed 107 N.E.2d 668, 91 Ohio App. 83 
—State V. Thomasson, App., 97 N. 
B.2d 42—Porsberg v. Klein, App., 
68 N.E.2d 63. 

Okl.—Price v. Rogers, 209 P.2d 683, 
201 Okl. 678. 

Kennamer v. State, 67 P.2d 646, 
59 Okl.Cr. 146—Martin v. State, 61 

I P.2d 684, 68 Okl.Cr. 187. 

Pa.—Commonwealth v. Woods, 79 A. 
2d 408, 366 Pa. 618. 

Commonwealth v. Smith, 115 A. 
2d 782, 178 Pa.Super. 251—Com¬ 
monwealth V. Rothman, 77 A. 2d 
731, 168 Pa.Super. 163—Selden v. 
Metropolitan Life Ins. Co., 43 A.2d 
571, 167 Pa.Super. 500—Common¬ 
wealth V. Safls, 186 A. 177, 122 Pa- 
Super. 333. 

Young V. Upper Yoder Tp., Cam¬ 
bria County, Pa., School List., Com. 
PI., 17 Cambria 189, affirmed 118 
A.2d 440, 383 Pa. 320. 
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lay the formal foundation for impeachment,as 
such a question tends directly to impeach the witness 
if answered in the affirmative and further, these 
questions may be either for the purpose of testing 
the credibility and memory of the witness,or for 
the purpose of laying a foundation for showing such 


statement by other evidence if the witness denies 
having made it^^ 

It is permissible to interrogate a witness as to 
sworn testimony given by him in reference to the 
same matter on a former occasion,as, for ex- 


V. Higgins, 96 A.2d 632, 

80 R.I. 350. 

S.C.—^McMillan v. Ridges, 91 S.E.2d 
883, 229 S.C. 76. 

S.D.—^Peters v. Hoisington, 37 N.W. 
2d 410, 72 S.D. 642, opinion adhered 
to 39 N.W.2d 667. 73 S.D. 144— 
State V. Thompson, 24 N.W.2d 10, 
71 S.D. 319. 

Tex.—^Hinrichs v. Texas & N. O. R. 
Co., Civ.App., 153 S.W.2d 859, error 
refused—Southern Underwriters v. 
Dykes, Civ.App., 145 S.W.2d 1105. 

Robbins v. State, Cr., 282 S.W. 
2d 711—Williams v. State, 178 S. 
W.2d 684, 147 Tex.Cr. 126—^Kinche- 
loe V. State, 176 S.W.2d 693, 146 
Tex.Cr. 414—O’Keefe v. State, 167 
S.W.2d 1035, 145 Tex.Cr. 349—^Mil¬ 
ler V. State. 84 S.W.2d 469, 129 
Tex.Cr. 166—^Thomas v. State, 70 
S.W.2d 148, 126 Tex.Cr. 87. 

■gtah.—State v. Murphy, 68 P.2d 188, 
92 Utah 382. 

Wash.—State v. Parsons, 237 P. 487. 
135 Wash. 363. 

W.Va.—State v. Johnson, 95 S.B.2d 
409—State v. Carduff, 93 S.B.2d 
502. 

70 C.J. P 1076 note 41. 
Cross-exajnination for impeachment 
generally see supra §§ 514—517. 
Laying foundation for proof of in¬ 
consistent statements see infra §§ 
598-609. 

Written. inconsisteiLt Btatement 

(1) It is proper on cross-exam¬ 
ination to inQuire of the witness as 
to a prior written statement incon¬ 
sistent with his testimony in the 
present cause. 

Ala.—Bryson v. State, 84 So.2d 782, 
38 Ala.App. 517, affirmed 84 So.2d 
786, 264 Ala. Ill—Wyatt v. State. 
46 So.2d 837, 35 Ala.App. 147, cer¬ 
tiorari denied 46 So.2d 847, 254 Ala. 
74. 

Ga.—Sweet v. Awtrey, 28 S.E.2d 154, 
70 GaA-pp. 334. 

Ill.—^People V. Shelton, 198 N.B. 209, 
361 Ill. 477. 

Clark V. A. Bazzonl & Co., 129 N. 
E.2d 436, 7 Ul.App.2d 334. 

Ind.—^Brower v. State, 138 N.B.2d 
237. 

Ky._^Kahafer v. Commonwealth, 284 

S.W.2d 678. 

Mich.—Mitchell v. De Vitt, 21 N.W. 

2d 111, 313 Mich, 428. 

Minn.—^Lestico v. Kuehner, 283 H.W. 
122, 204 Minn. 125. 

—Stremming v. Holekamp Lum¬ 
ber Co., App., 238 S.W.2d 31. 

N.M.—State V. Butler, 34 P.2d 1100, 
38 N.M. 453. 


•N.T.—Clay v. Monington. 40 N.T.S. 

2d 108, 266 App.Div. 695. 

N.D.—State v. Nagel, 28 N.W.2d 666, 
75 N.D. 496. 

Okl.—Abby v. State, 114 P.2d 499, 72 
Okl.Cr. 208, rehearing overruled 
115 P.2d 266, 72 Okl.Cr. 208. 

Pa.—Glosser v. Washington County, 
Com.Pl., 20 Wash.Co. 90. 

Tex.—^Bennett v. State, 164 S.W.2d 
469, 142 Tex.Cr. 396. 

Utah.—^Mulliner v. McComick & Co., 
Bankers, 257 P. 658, 69 Utah 657. 

70 C.J. p 1075 note 41 [c]. 

(2) When a witness acknowledges 
his signature on a paper, cross-ex¬ 
amination as to the facts set forth 
therein is proper and not dependent 
on the representation of counsel that 
he intends to produce person who 
took the statement in the event that 
witness denied any of the matters 
contained therein. 

N.J.—Miller v. Henderson, 124 A.2d 
23, 41 N.J.Super. 15. 

Neutralizing adverse testhnony of 
own witness 

(1) Party whose cause or defense 
is injured by unexpected answer of 
his own witness may, on showing of 
surprise, neutralize effect of adverse 
testimony by proving, by cross-ex¬ 
amination, that at previous time 
witness had made statement incon¬ 
sistent with his testimony. 

N.J.—Ciardella v. Parker, 77 A,2d 
496, 10 N.J.Super, 637. 

Stappenbeck v. Jagels Fuel 
Corp., 35 A.2d 631, 131 N.J.Law 
215. 

<2) Such cross-examination should 
never be for a purpose other than to 
cancel adverse answer by which 
party was surprised, and Is to be 
clearly distinguished from impeach¬ 
ment. 

N.J.—Ciardella v. Parker, supra. 

State V. Hogan, 61 A.2d 70, 137 
N,J.Law 497, affirmed 63 A.2d 886, 
1 N.J. 376. 

(3) Where defendant called police 
officer present at automobile acci¬ 
dent as his witness and asked wheth¬ 
er plaintiff had made any statement 
to the officer, and officer stated that 
he could not recall, no adverse tes¬ 
timony was given, and hence de¬ 
fendant was not entitled to cross- 
examine witness for purpose of neu¬ 
tralizing his testimony. 

N.J.—Ciardella v. Parker, supra. 

14, Cal.—People v. Little, 298 P.2d 
548, 142 C.A.2d 513. 

Necessity for laying foundation for 
proof of inconsistent or contradic- 
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tory statements generally see infra 
§§ 598-602. 

15. Ala.—^De Tampert v. State, 36 
So. 772, 139 Ala. 63. 

N.J.—^Pries v. Brugler, 12 N.J.Law 
79, 21 Am.D. 62. 

16. Cal.—^People v. Glaze, 72 P. 965, 
139 C. 154. 

70 C.J. p 1081 note 82. 

17. Ala.—^Phillips v. State, 28 So.2d 
542, 248 Ala. 510. 

Hart V. State, 190 So. 95, 28 Ala. 
App. 545, certiorari denied 190 So. 
98, 288 Ala. 199. 

Cal.—People v. Breizil, 128 P.2d 204, 
63 C.A.2d 696—^People v. Pollock, 
89 P.2d 128, 81 C.A.2d 747. 

Fla,—Taylor v. State, 190 So. 262, 
138 Fla. 762. 

Ill.—^Eizerman v. Behn, 132 N.E.2d 
788, 9 Ill.App.2d 263. 

Md.—Williams v. Graff, 71 A.2d 460, 
194 Md. 616, 23 A.L.R.2d 106. 

N.J.—Chlesa v. Public Service Co¬ 
ordinated Transport, 24 A.2d 369, 
128 N.J.Law 69—^Maisto v. Maisto, 

8 A.2d 810, 123 N.J.Law 401, affirm¬ 
ed 12 A.2d 890, 124 N.J.Law 565. 

[N.y,—Schuyler v. National Transp. 
Co., 62 N.Y.S.2d 670, 268 App.Div. 
1030 —Detzker v. City of New York, 
47 N.Y,S.2d 203, 267 App.Div. 912, 
appeal denied 48 N.Y.S.2d 807, 267 
App.Div. 1001—^People v. Grant, 
292 N.Y.S. 390, 249 App.Div. 248. 

Ohio.—State v. Roberts, App., 131 N. 
E.2d 666—Taylor v. Ross, App., 78 
N.E.2d 395, reversed on other 
grounds 83 N.E.2d 222, 160 Ohio 
St. 448, 10 A.L.R.2d 377. 

Tenn.—Gibson County v. Fourth & 
First Nat Bank, 96 S.W.2d 184, 20 
Tenn.App. 168. 

Tex.—Forbes v. Hejkal, Civ.App., 271 
S.W.2d 436, error dismissed. 

Ballew V. State, 125 S.W.2d 296, 
136 Tex.Cr. 381, followed in 125 S. 
W.2d 298, 136 Tex.Cr. 386. 

W.Va.—State v. Painter, 63 S.B.2d 
86, 135 W.Va. 106. 

70 C.J. p 1077 note 44. 

FreventUig conusel from layii^g 
foundation held error 

Ala.—^Davis v. State, 10 So.2d 35, 30 
AlaApp. 562. 

Fla.—^Henderson v. State, 20 So.2d 
649, 165 Fla. 487. 

Ky.—^Barton v. Commonwealth, 159 
S.W.2d 424, 289 Ky. 696. 

N.Y.—^Joseph V. Grlesman Trucking 
Co., 40 N.Y.S.2d 200, 266 App.Div. 
690. 

18. U.S.—^Boehm v. U. S., C.CA..M 0 .. 
123 F.2d 791, certiorari denied 62 
S.Ct 626, 315 U.S. 800, 86 L.Bd. 
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ample, his testimony at the inquest,^® before the 
grand jury,20 at the preliminary hearing,21 in an 
inferior court,22 on a prior trial of the same cause,22 
or in a distinct action or prosecution.24 In a sim¬ 
ilar manner the witness may be interrogated as to 
prior inconsistent statements he has made in judicial 
documents or pleadings,25 although it has been held 
that prior inconsistent statements in the declaration 
in the witness’ suit against the same defendant may 
not be inquired into where the declaration was not 
written or signed by the witness.25 

It is not necessary that the prior inconsistent or 
contradictory statements be admissible in evidence 


in order that they may be subjected to inquiry,-27 
however, prior illegal testimony cannot be invoked 
to point out an inconsistency.22 

§ 597. Mode and Extent of Cross-Examina¬ 
tion 

a. In general 

b. Written statements 

a. In General 

The mode and extent of the cross-examFnatlon of a 
witness as to his statements on a former occasion rest 
In the sound discretion of the trial court which should 
allow reasonable scope and latitude. 


1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 L.Ed. 1223. 

Fla.—^Hernandez v. State, 22 So.2d 
781. 156 Fla. 356. 

Ind.—^rickmore v. State, 12 N.E.2d 
266, 213 Ind. 586. 

Mo.—State ex rel. State Highway 
Commission v. White, App., 264 S. 
W.2d 668. 

Neb.—^Havlik v. Anderson, 264 N.W. 
146, 130 Neb. 94. 

Tenn.—Gibson County v. Fourth & 
First Nat Bank, 96 S.W.2d 184, 20 
Tenn.App. 168. 

Wis.—State v. Crabtree, 296 N.W. 79, 
237 Wis. 16. 

70 C.J. p 1077 note 46. 

19- Okl.—Skeen v. State, 66 P.2d 
1106, 61 Okl.Cr. 188. 

TO C.J. p 1078 note 46. 

. 20. U.S.—Mitchell v. U. S., C.A., 208 
F.2d 864, certiorari denied 74 S.Ct. 
863, 347 U.S. 1012, 98 L.Ed. 1135, 
vacated on other grounds 75 S.Ct. 
311, 348 U.S. 906, 99 L.Ed. 710, ad¬ 
hered to, C.A., 221 F.2d 554, certio¬ 
rari denied 76 S.Ct 67, 360 U.S. 
832, 100 Li.Ed. 743, rehearing de¬ 
nied 76 S.Ct 177, 350 U.S. 906, 100 
L.Ed. 796. 

Ala.—Wyatt v. State, 46 So.2d 837, 
36 Ala.App. 147, certiorari denied 
46 So.2d 847, 264 Ala. 74—Wil¬ 
liams V. State, 28 So.2d 731, 32 Ala. 
App. 597. 

Cal.—^People v. Gray, 127 P.2d 72, 62 
C.A.2d 620. 

La.—State v. Johnson, 66 So.2d 14$, 
220 La. 170. 

Md.—Comi v. State, 97 A.2d 129, 202 
Md, 472, certiorari denied Comi v. 
State of Md., 74 S.Ct 223, 346 U.S. 
898. 98 L.Ed. 399. 

Miss.—Clark v. State, 66 So. 976, 108 
Miss. 484. 

N.J.—State V. Walter, 186 A. 429, 14 
N.J.Misc. 547, afOrmed 189 A. 621, 
117 N.J.I^w 647, 

N.T.—^Application of Scro, 108 N.T. 

S.2d 306, 200 Misc. 688. 

70 C.J. P 1078 note 47. 

21. Ala.—^Morse v. State, 173 So. 

876, 27 Ala.App. 447. 

Cat—^People v. Flores, 59 P.2d 517, 
16 O.A.2d 885. 


Mo.—State v. Thompson, 280 S.W.2d 
838—State v. Johnson, 248 S.W.2d 
654. 

Neb.— Corpus Juris oited in Hans v. 
State, 22 N.W.2d 385, 392. 147 Neb. 
67, vacated on other grounds 25 N. 
W.2d 36, 147 Neb. 730. 

N.J,—Union City v. Mobsby, 83 A. 

2d 309, 15 N.J.Super. 246. 

Pa.—Commonwealth v. Brown, O. & 

T. and Quar. Sess., 33 Berks Co. 
.k269, affirmed 28 A.2d 269, 149 Pa, 
Super. 130, reversed on other 
grounds 29 A.2d 793, 846 Pa. 192. 

70 C.J. p 1078 note 48. 

Statute held not to preclude use of 
statements 

Statute reaulring reduction to 
writing of evidence adduced before 
magistrate in homicide cases does 
not preclude use, for purpose of 
cross-examination, of extrajudicial 
written statements made by certain 
witnesses. 

Mo.—State v. Maples, 96 S.W.2d 26. 

22. Ala.—Hixon v. State, 134 So. 
458. 223 Ala. 10. 

Kan.—State v. Creager, 166 P. 29, 97 
Kan. 334. 

23. Ala.—Stewart v. State, 172 So. 
675, 27 Ala.App. 315, certiorari de¬ 
nied 172 So. 678, 233 Ala. 480. 

Cal.—^People v. Goldberg, 242 P.2d 
116, 110 C.A.2d 17. 

•W.Va.—Burcham v. City of Mullens, 

83 S.E.2d 606, 139 W.Va. 399. 

70 C.J. p 1078 note 50. 

24. Kan.—Wood v, McKeever, 41 P. 
2d 989, 141 Kan. 323. 

Mich.—Wolbrlnk v. Soft, 67 N.W.2d 
688, 341 Mich. 612. 

S.C.—^Lineberger v. City of Green¬ 
ville, 182 S.B. 101, 178 aC. 47. 
Utah.—Wood v. Akridge, 36 P.2d 804, 

84 Utah 468. 

70 C.J. p 1078 note 61. 

General court-martial 
Va.—^Ketchmark v. Lindauer, 92 S.B. 
2d 286. 198 Va. 42. 

125. U.S.—^Kroger Grocery St Baking 
Co. V. Stewart, C.C.A.M 0 ., 164 F.2d 
1 841. 


Affidavit or deposition 

U.S.—Stewart v. Baltimore & O. R. 

Co., C.C.A.N.Y., 137 P.2d 527. 

Mo.—^Dempsey v. Horton, 84 S.W.2d 
621, 337 Mo. 879. 

Arnold v. Manzella, App., 186 S. 
W.2d 882. 

N.H.—^Dubreuil v. Dubreuil, 34 A.2d 
306, 93 N.H. 14—^Bennett v. Ben¬ 
nett. 31 A.2d 374, 92 N.H. 379. 

N.J.—Wassmer v. Public Service 
Elec. Sc Gas Co., 5 A.2d 762, 794, 
122 N.J.Law 367. 

N.T.—People v. Kenda, 167 N.Y.S.2d 
841, 3 A.D.2d 80. 

Va.—^Ketchmark v. Lindauer, 92 S.E. 

2d 286, 198 Va. 42. 

70 C.J. P 1078 note 52 [a] (1). 

Pleadings in civil proceedings 
Ark.—^Missouri Pac. R. Co. v. Zol- 
llecoffer, 191 S.W.2d 687, 209 Ark. 
559. 

Cal.—Oppenheimer v. Deutchman, 
269 P.2d 457, 119 aA.2d 450. 

Mo.—^Bickmann v. St. Louis Public 
Service Co., 263 S.W.2d 122, 863 
Mo. 651. 

N.J.—^Wassmer v. Public Service 
Elec. & Gas Co., 5 A.2d 762, 794, 
122 N.J.Law 367. 

S.C.—Corpus Juris cited in Neal v. 
Clark, 12 S.E.2d 921, 925, 196 S.C. 
139. 

70 C.J. p 1078 note 52 [a] (2). 

Oximixml plea of guilty 
Ga.—^Roper v. Scott, 48 S.E.2d 118, 77 
Ga.App. 120. 

Tex.—^Lopez v. State, 216 S.W.2d 183, 
152 Tex.Cr. 562. 

70 C.J. p 1078 note 62 [a] (3). 

26. Ill.—Wendzinskl v. Madison 

Coal Corp., 118 N.B. 435, 282 Ill. 
32. 

Taylor v. Alton & E. R. Co., 258 
I11.APP. 293. 

27. Tex.— He&vrln v. State, 244 S.W. 
620, 92 Tex.Cr. 451. 

70 C,J. p 1078 note 54. 

Collateral, irrelevant and immaterial 
matters excluded see infra S 697. 
Necessity for introduction of prior 
written statements see infra 5 697. 

28. Ga—^Mitchum v. State, 11 Ga. 
615. 
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The mode and extent of the cross-examination of 
a witness as to his statements on a fornier occa¬ 
sion rest in the sound discretion of the trial court, 
but reasonable scope and latitude should be al- 
lowed.8® In accordance with the rules govermng 
cross-examination generally, a question seeking to 
discover inconsistencies will be held to be improper 
for duplicity,*! or where it is argumentative,** or is 
merely a repetition of a question already answered, 
or where it calls for an opinion rather than a 
fact,** or where the cross-examination is unduly 
time-consuming and unimportantly cumulative,** or 
where counsel is in effect testifying as to what the 
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witness had said on the former 

guise of asking him a question.** Leading q 

tions may be asked, however.*’ 

As a general rule the cross-examination as to 
prior inconsistent or contradictory " 

not be extended to matters concerning whi^ the 
witness has not testified on his direct examnation, 
yet it is the rule in some jurisdictions that a par^ 
may elicit from a witness on cross-examination mat¬ 
ter not referred to on direct as a foundation for im¬ 
peachment by proof of his contradictory statements 
where the cross-examining party can prove su^ 
i matter as a part of his case by the same witness. 


29 US.—XT. S. v. H. J. K. Theatre 
Corp., &A.N.T.. 286 F.2d 60^ 
Mlt^ell V. U. a. C.A.MO.. 208 FM 
864 certiorari denied 74 S.Ct. 868, 

847 U.S. 1012. 98 L-BJd. 1136, va¬ 
cated 76 act. 311, 848 U.S. 906. M 
Li.Ed. 710, adhered to, C.A., 221 F. 

2d 554, certiorari denied 76 S.Ct. 

67, 860 U.S. 832, 100 L.Bd. 713, re¬ 
hearing denied 76 S.Ct 177, 860 U. 

S. 905, 100 L.Ed. 796 —Kroger Gro¬ 
cery & Baking Co. v. Stewart, C.C. 

A. MO.. 164 F.2d 841. 

Conn.—State v. Pamblanchi, 96 A.-d 

696, 189 Conn. 643. 

Mass.—Cleary v. St George, 139 N. 

B. 2d 180—Sylvia v. New York, N. 

H. & H. R. Co., 6 N.B.2d 359, 296 
Mass. 167. 

Mo.—•Willis V. "Wabash R. Co., 284 S. 
W.2d 603—State v. Thompson, 280 
g 2d 888—Ooiptts Juris cited in 
State V. Woods, 142 S.W.2d 87, 90, 
346 Mo. 538. 

Neb.—Corpus Juris cited In Hans v. 
State, 22 N.W.2d 886, 892, 147 Neb. 
67, vacated on other grounds 26 N. 
W.2d 35, 147 Neb. 780. 

N.a—State V. Stone, 36 S.B.2d 704. 
226 N.C. 97. 

•Pex.—Gatlin v, Fisher, ClvJV.pp., 17o 
S.W.2d 870. 

—State V, Johnson, 267 N.W. 14, 
221 Wis. 444. 

70 C.J. p 1079 note 67. 

Conclusiveness of denial of state¬ 
ment where denial elicited on im¬ 
proper cross- e xa m i n ation see Infra 
8 611. 

Cross-examination as to: 

Acts or conduct inconsistent with 
testimony see supra 8 485. 
Omission to speak where silence is 
inconsistent with present testi¬ 
mony see supra 8 486. 

Mode of cross-examination generally 
see supra 88 402-415. 

SiscretloiL held uot abused 

(1) Restricting cross-examination 
because of confusion arising fr<^ 
lack of proper identification In pri¬ 
or statement of points considered 
important 

0^1 _^Farmer v. Fairbanks, 162 P.2d 

26, 71 C.A.2d 70. 


(2) Refusal to allow plaintiffs 
counsel, cross-examining defendant 
in automobile negligence acUon, to 
ask whether defendant had not ad¬ 
mitted in a criminal prosecution 
arising out of same accident that he 
was guilty of operating an automo¬ 
bile negligently. 

Mass.— Baxter v. Bourget 42 N.E.-ia 
2, 311 Mass. 490. 

(3) Refusal to permit cross-exam¬ 
ination of state’s witness as to his 
having been completely out of funds 
for some time, for purpose of show¬ 
ing that he testified contrary to his 
statement after homicide, to earn 
witness fee. 

Utah.—State v. Murphy, 68 P.2d 188, 
92 Utah 382. 

(4) Where witness denied making 
estimate shown to him on cross-ex¬ 
amination, sustaining further cross- 
examination as to whether witness 
had made estimate. 

S^C._Coffee v. Anderson County, so 

* S,B.2d 51, 224 S.C. 477. 

(6) Restricting cross-examination 

where witness admitted on cross- 
examination that he made statement 
and explained his reasons for mak- 

Xex ,—Spencer v. State, 128 S.W. 118, 
59 Tex.Cr. 217. 

(6) Disallowing state's witness to 
answer as to what caused her to an¬ 
swer opposite way before jury, where 
reason for discrepancy was immate¬ 
rial, and failure to explain incon¬ 
sistency would react to benefit of ac- 

Sl—People V. Agullana, 40 P.2d 
848, 4 C.A.2d 34. 


Accused as witness 

Where an accused person takes 
the stand as a witness in his o^ 
behalf, he subjects himself to the 
same cross-examination with respect 
to his prior inconsistent or contra¬ 
dictory statements as any other wit- 

Douglass V. State, 68 So.2d 608, 

267 Ala. 269. ^ 

Holloway V. State, 89 So.2d 313, 
38 Ala.App. 434, certiorari denied 
1 89 So.2d 317, 266 Ala. 697. 
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Pla.—Taylor v. State, 190 So. 262, 

128 Fla. 762. 

Okl.—Gillaspy V. State, 266 2d 302, 

96 OkLCr. 347 —Klllough v. State, 

231 P.2d 381, 94 Okl.Cr. 

vis V. State, 50 P.2d 755, 58 Okl. 

Cr. 139. 

30. Cal.—^People v. Capps, 277 P.2d 
39, 129 C.A.2d 429. « 

Mo.—State v. Thompson, 280 S.W.2a 

838. 

Neb.—^Brown v. Mulready, 800 N.W. 
421, 140 Neb. 600. 

Cfreat latitude should be allowe^ 
Mo.—^Dempsey v. Horton, 84 S.W.2d 
621, 887 Mo. 379. 

oxosa-examination held er- 
roz 

Idaho.—State v. Spencer, 258 P.2d 
1147, 74 Idaho 178. 

31. N.J.—^McIntosh v. Hunt, 143 A. 
142, 6 N.J.M1SC. 969. 

32. Mo.—State v. Richards, 67 S.W. 

2 d 68 . 334 Mo. 485. .,4 

—State V. Johnson, 267 N.W. 14, 
221 Wis. 444. 

70 C.J. p 1079 note 60. 

33 . Dl.—Walther v. Chicago & A. 
B. Co., 188 I11.APP. 221. 

34 . Cal.—^People v. Brady, 206 P. 
668 , 66 C.A. 777. 

Xex.—Treadway v. State, 144 S.W. 
656, 66 Tex.Cr. 208. 

35 . U.S.—U. S. V. H. J. K. Theatre 
Corp., CJLN.T., 236 F.2d 502. 

30 . Va.—Wade v. Peebles, 174 SJEL 
769, 162 Va. 479. 

Beading evidence taken at former 
trial 

Refusal to permit counsel to read 
examination of witness from evi¬ 
dence taken at former trial, for pur¬ 
pose of cross-examining witness as 
to testimony then given, was held 
proper. 

Va._Wade v. Peebles, supra. 

37 . Ala.—McClellan v. Lyle-Taylor 
Grain Co., 87 So. 696, 206 Ala. 69. 

38 . Tex.—^Rodgers v. State, 236 S. 
W. 748, 81 Tex-Cr, 38. 

70 C.J. P 1079 note 64. 

39 . W.Va.—State v. Snider, 94 BM. 
981, 81 W.Va. 622. 
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Fair cross-examination reqtures that the witness be 
particularly directed to the circumstances surround- 
iiw the prior statement,and to parts of the state¬ 
ment which are explanatory of the allegedly incon¬ 
sistent part.<l 

The cross-examination for the purpose of lay- 
ir« a foundation for the impeachment of a witness 
cannot be extended to an inquiry as to statements 
which have been made by the witness with respert 
to matters which are merely collateral,*® irrelevant, 
or immaterial.** The inquiry cannot «tend to for¬ 
mer statements not inconsistent with his testi¬ 
mony,*® or to former inconsistent statements which 
the witness did not in fact make,*® or to statements 
which are not proper to be shown for impeach¬ 
ment.*^ 

According to some authorities the witness cannot 
be cross-examined as to former statements not 
voluntarily made;*® but there is authority holding 
a cross-examination as to statements in conflict 
with the witness’s testimony is proper without show¬ 


ing that such statements were voluntary,*® and that 
the rule against permitting cross-examination can¬ 
not be invoked in the absence of evidence that the 
statement was involuntary.®® 

It is obviously improper for the cross-examin¬ 
ing party to question the witness as to statements 
for the purpose of getting into evidence, under the 
guise of laying a foundation, matter which is in¬ 
admissible directly.®! The prosecution’s examina¬ 
tion of hostile witnesses and cross-examination of 
accused persons as to their grand jury testimony 
do not open the door for one accused to cross-ex¬ 
amine witnesses concerning their grand jury testi¬ 
mony for the purpose of laying a foundation for 
impeachment.®® An accused in a criminal case may, 
however, in good faith, be asked in order to lay a 
foundation for impeachment if he did not make 
certain statements at a certain place, although the 
inquiry as to the place tends to show that he had 
been arrested for another offense.®® 

Where the testimony of the witness differs mate¬ 
rially from that given by him on a former occasion. 


40. Neb.—^BflLTton v. Shull, 97 N.W. 
292, 70 Neb. 324. 

70 C.J. P 1079 note 66. 

41. Cal.—Umemoto v. McDonald, 58 
P.2d 1274, 6 C.2d 687. 

42. D.C,—Phillips V. Mooney, Mun. 
App., 126 A.2d 305. 

70 C.J. P 1079 note 67. 

Collateral, Irrelevant and immaterial 
matters to show inconsistent state¬ 
ments see supra § 680. 

Test is whether fact as to which 
prior self-contradiction is predicated 
could have been shown in evidence 
for any purpose independently of 
self-contradiction. 

D.C.— Phillips V. Mooney, supra. 

43. Cal.—^People v. Kanson, 269 P. 

910, 119 C.A.2d 380. 

70 C.J. P 1080 note 68. 

44. Mo.—State v. Beatty, App., 94 
S.W.2d 907. 

70 C.J. P 1080 note 69. 

45. U.S.—Poliaflco v. U. S., CA-Ohio, 
237 P.2d 97. 

Ill. _Gourley v. Chicago & E. I. xt. 

Co., 14 N.B.2d 842, 295 Ill-App. 160. 
S.C.— Anderson v. Elliott. 90 S.B.2d 
367, 228 S.C. 371. 

70 C.J. P 1080 note 70. 

46. La.—State v. Young, 96 So. 276, 
153 La. 605. 

70 C.J. P 1080 note 72. 

Statements made by wife of witness 
In action for alienation of affec¬ 
tions of plaintiff’s wife, cross-exam- 
InaUon of plaintiff by reading por¬ 
tions of wife’s testimony in divorce 
proceedings concerning their marital 
difficulties and inauiring whether he 
had heard such testimony, could not 


be upheld as Impeachment of plain¬ 
tiff, since it showed no prior incon¬ 
sistent statement by him, or as an 
admission against his interest, since 
it was given in a proceeding where 
he had neither duty nor opportunity 
to deny or explain. 

Utah.—Wilson v. Oldroyd, 267 P.2d 
759, 1 Utah 2d 362. 


Newspaper artlole 

Excluding cross-examination or 
sheriff, who testified to statement 
made by accused in murder prose¬ 
cution, as to whether newspaper 
article stated substantially story 
given by sheriff to reporter was not 
error where there was no evidence 
or offer to show that reporter got 
his story from sheriff and article 
showed on face that reporter was 
intending to give own account of 
interview. 

Kf Ti —State V. Hiartsock, 68 P.2a 
1144, 144 Kan. 227. 

47. Cal,—Simpson v. Randolph, 295 
P,2d 528, 140 C.A.2d 671. 

Ga.—Jenkins v. State, 37 S.E.2d 230, 
73 Ga.App. 616. 

Idaho.—State v. Jones, 113 P.2d 1106, 
62 Idaho 552. 

Xex_^Tates v. Pacific Indem. Co., 

Civ.App., 193 S.W.2d 266, error re¬ 
fused no reversible error. 

Williams v. State, 73 S.W.2d 640, 
126 Tex.Cr. 616. 

70 C.J. P 1080 note 73. 

48. Ill.—^People v. Hiller, 118 N.B.2d 
11, 2 I11.2d 323—People v. Adams, 
116 N.E.2d 774, 1 I11.2d 446. 

Okl.—^Killough v. State, 231 P.2d 381, 
94 Okl.Cr. 131. 

70 C.J. P 1080 note 71. 
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49. Ala.—^Brown v. State, 10 So.2d 
855, 243 Ala. 529. 

50. Okl.—-Killough v. State, 231 P.2d 
381, 94 Okl.Cr. 131. 

70 C.J. p 1080 note 71 Cb]. 

Tnasigned confession 

Where accused became a witness 
in his own behalf, in absence of 
evidence that his out of court con¬ 
fession was involuntary, permitting 
county attorney to cross-examine ac¬ 
cused as to statements made in such 
confession while referring to an un¬ 
signed statement was not error. 
Okl.—Killough V. State, supra. 

61. Ill.—People V. Hundley, 122 N. 

E.2d 568, 4 I11.2d 244. 

Miss.—Benson v. State, 14 So,2d 358. 
70 C.J. p 1080 note 74. 

Zmmaterial q,ue8tioii 

Where prosecutrix in rape case 
admitted her prior statement that 
she charged defendant therewith be¬ 
cause she did not know whereabouts 
of other named persons, Question 
asking whether she meant that she 
had had intercourse with such per¬ 
sons was properly excluded, since 
it was immaterial for impeachment 
whether prosecutrix had ever had 
sexual intercourse with others. 
Mont.—State v. Peterson, 69 P.2d 61, 
102 Mont. 496. 


52. Mich.—^People v. McCrea, 6 N. 
W.2d 489, 303 Mich. 213, certiorari 
denied McCrea v. People of State of 
Michigan, 63 S.Ct. 861, 318 U.S. 
783, 87 L.Bd. 1150. 

53. Cal.—^People v. Pete, 56 P. 993, 
123 a 373. 
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a very large liberty should be allowed the cross-ex¬ 
amining party to bring out the motives and in¬ 
fluences inducing the change.54 Since a witness is 
not allowed to escape a cross-examination as to what 
he declared in prior inconsistent statements by his 
mere testimony or admission that he had in fact 
made them and that they were false, 5^ he may, 
where he admits a prior inconsistent statement, be 
asked his reasons for making it,5® and interrogated 
as to the circumstances attending the making there¬ 
of.®*^ It has been considered that after the incon¬ 
sistency between a witness’ testimony and testimony 
previously given by him has been made to appear, 
he may be interrogated as to whether his former 
statements were true,®^ but this has also been 
denied.59 

Testing memory or credibility. In cross-exam¬ 
ining to test the memory or credibility of a wit¬ 
ness by asking him if he did not at a prior time 
make statements inconsistent with his present testi¬ 
mony, it is not essential that the substance of a 
particular contradictory statement should be included 
in the question, but a general question as to wheth¬ 
er contradictory statements have been made is 


proper.®® Moreover, since no foundation need be 
laid where there is no purpose to impeach and the 
cross-examiner is merely testing the credibility of 
the witness,®! in such a case a question as to an 
inconsistent statement need not specify time, place, 
or persons present.®2 

Refusal of zvitness to answer as to contradictory 
statements does not entitle the party against whom 
he has testified to have his testimony stricken.®® 

Inquiry by court. The court may, under excep¬ 
tional circumstances, have the duty of inquiring into 
prior inconsistent statements of an important wit¬ 
ness.®^ 

Failure to prove impeaching statement. Although 
it has been held that it is improper cross-examina¬ 
tion to proceed to lay a foundation for impeachment 
and then, after the witness’ denial of the inconsistent 
statement, to fail to produce proof of the state¬ 
ment,®® unless the omission was made in good 
faith,®® there is authority to the effect that a party 
who has laid a proper foundation for the impeach¬ 
ment of a witness by proof of contradictory or in¬ 
consistent statements is not required thereafter to 
offer such proof.®^ 


54. Tex.—Spencer v. State, 128 S.W. 
118, 69 Tex.Cr. 217. 

70 C.J. P 1081 note 78. 

55. TJ.S.—Heard v. U. S., Ark,, 255 
F. 829, 167 C.C.A. 167. 

56. Ill.—^People V. Klotz, 166 N.E. 
165, 333 XU. 683. 

70 C.J. P 1081 note 78. 

57. N.H,—Ordway v. Haynes, 60 N. 
H. 169. 

70 C.J, p 1081 note 79. 

56. Ga.—^Loomis v. State, 61 S.E,2d 
IS, 78 Ga.App. 153. 

N.H.—^Bennett v. Bennett, 31 A.2d 
374, 92 N.H. 379. 

N.D.—State v. Nagel, 28 N,W,2d 665, 
76 N.D. 495. 

70 C.J. p 1081 note 80. 

In 04Uf omla 

(1) Cases in which this problem is 
presented are in conflict- 

Cai.—Corpus Ohrls cited la People v. 
Southack, 248 P.2d 12, 19, 39 C.2d 
678. 

(2) In some cases the interroga¬ 
tion has been held proper. 

Cal.—^People v. Southack, 248 P.2d 
12, 39 C.2d 678—People v. Glover, 
74 P. 745, 141 C. 233. 

People V. Campos, 62 P.2d 261, 
10 C.A.2d 310—^People v. Voiler, 38 
P.2d 833, 2 CJL2d 724. 

(3) In one case it was held error, 
but not prejudicial. 

Cal.—People v. Cordero, 237 P. 786, 
72 C.A. 626. 

(4) Control of cross-examination 
of a witness as to which of his con¬ 


flicting statements is true rests in 
the sound discretion of trial judge. 
Cal.—People v. Southack, 248 P.2d 12, 
39 C.2d 578. 

People V. Van Eyk, 284 P.2d 970, 
133 C.A.2d 562. 

(6) Trial court must be alert to 
protect witness against being badg¬ 
ered or tricked into unintended state¬ 
ments. 

Cal.—People v. Southack, supra. 

59. Mont.—State v. Wells, 83 P. 476, 
33 Mont. 291. 

70 C.J. p 1081 note 81. 

Befusal to pezmit held not error nn.* 
der olrcumstances 

Tex.—^Brooks v. State, 174 S.W.2d 
265, 146 Tex.Cr. 266. 

60. Mich,—Langworthy v. Green 
Tp„ 60 N.W. 130, 88 Mich. 207. 

70 C.J. P 1081 note 83. 

6X. lia.—State v. Barton, 22 So. 2d 
183, 207 La. 820. 

^ash.—State v. Parsons, 237 P. 497, 
136 Wash. 353. 

70 C.J. p 1081 note 84. 

Necessity of foundation for impeach¬ 
ment see infra §§ 698—602. 

62. Cal.—^People v. Jones, 117 P. 
176, 160 C. 358. 

Jones V. Bayley, 122 P.2d 293, 
49 C.A.2d 647—^People v. Campos, 
52 P.2d 261, 10 C.A.2d 310—People 
V. Williams, 184 P. 498, 43 CA- 60— 
People V. Ho Kim You, 141 P. 950. 
24 C.A. 451. 

La,—State v. Barton, 22 So.2d 183, 
207 La. 820. 

70 C,J. p 1081 note 85. 
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Specification of time, place, and per¬ 
son present as necessary In founda¬ 
tion for impeachment see infra § 
606. 

63. Iowa.—State v. Archer, 35 N.W. 
241, 73 Iowa 320. 

70 C.J. p 1083 note 1. 

64. Cal.—^People v. Brady, 206 P. 
668, 66 C.A. 777. 

70 C.J. p 1083 note 2. 

65. Ill.—People v. Sanders, 192 N.B. 
697, 367 Ill. 610. 

Horton v. Mozin, 92 N.E.2d 671, 
341 I11.APP. 66. 

70 C.J. p 1083 note 3. 

66. Cal.—^Murphy v. National Ice 
Cream Co., 300 P. 91. 114 C.A. 482. 

Impeaching evidence generally see 
infra §§ 613-618. 

67. Ohio.—Taylor v. Ross, App., 73 
N.E.2d 395, reversed on other 
grounds 83 N.B.2d 222, 150 Ohio 
St 448, 10 A.L.R.2d 377. 

No duty to prodaoe person who took 
statement 

If a party on cross-examination 
admits his signature on a statement 
which is incompatible with his testi¬ 
mony, his adversary has a right to 
cross-examine him as to the contents 
of the statement, and assumes no 
duty thereby to produce the person 
who took the statement if the inter¬ 
rogation is met in part or entlr^y 
with the denial of the giving of the 
contradictory matter; and It is Im¬ 
proper to prevent such cross-exam¬ 
ination unless counsel represents 
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b. Written Statements 

Where no attennpt Is being made to lay a foundation 
for Impeachment, alleged inconsistent written statements 
need not ordinarily be produced; but where the purpose 
of the cross-examiner Is to lay a foundation for Impeach¬ 
ment, the writing must be shown or read to the witness 
or introduced in evidence. 

Where no attempt is being made to lay a founda¬ 
tion for impeachment and it is merely sought to test 
the memory or credibility of the witness by inquiring 
as to previous inconsistent written statements, the 
writings themselves need not be produced,®^ al¬ 
though the cross-examiner may frame his questions 
from them,®^ and a written but unsigned statement 
may be used;'^^^ nor need the writings be introduced 
in evidence.7i In some jurisdictions, however, a 
witness cannot be cross-examined as to a written 
statement until it has been proved by the admission 
of the witness or by other evidence.'^^ 

Where the purpose of the cross-examiner is to 
lay a foundation for impeachment, the witness may 
not be cross-examined as to prior inconsistent writ¬ 
ten statements until the writing has either been 
shown to him^S or read to him,74 or introduced in 
evidence,75 and, at least in some jurisdictions, until 


he has also admitted writing it.76 If the witness 
admits the authenticity of the instrument he may 
not be asked whether or not certain statements are 
contained therein.77 

The cross-examination as to prior inconsistent 
written statements, or statements reduced to writing, 
should be confined to that part of the writing in¬ 
consistent with the testimony sought to be im¬ 
peached,7« and to material statements.7» The writ¬ 
ten instrument may be used for the purpose of 
framing a question to lay the foundation.^<> Where 
the evidence of the witness on a former occasion 
was preserved in writing it is competent for the 
cross-examining party to repeat the questions and 
answers contained therein and to inquire of the wit¬ 
ness if he was asked such questions and if he had 
made such answers.^^ 

The cross-examining party may have the right 
to use judicial documents in the possession of the 
other party.82 The cross-examiner may not be re¬ 
quired, however, to furnish the other party with 
a copy of documents used in the cross-examination 
but not introduced in evidence.^^ 


that he intends to produce such per¬ 
son in the event of a denial. 

N.J.—^Miller v. Henderson, X24 A.2d 
23, 41 N.J.Super. 16. 

68. Ala.—Stanfteld v. State, 67 So. 
402, 8 Ala.App. 54. 

70 C.J. p 1082 note 87. 

Duty to present writing to witness in 
order to lay foundation for im¬ 
peachment see infra § 604 a (2). 

69. Mo,—State v. Kelton, 299 S.W. 
2d 493. 

IT.T.—People V. Strewl, 287 N.T.S. 
585, 246 App.I>iv. 400, appeal dis¬ 
missed 3 ]Sr.B.2d 207, 271 JST.Y. 607. 
70 C.J. p 1082 note 88. 

7a Ala.—Gilliam v. State, 89 So.2d 
684. 38 Ala.App. 420, certiorari de- 1 
nled 89 So.2d 687, 266 Ala. 695. 

71. Ala.—Gilliam v. State, supra— 
Bryson v. State, 84 So.2d 782, 38 
Ala.App. 617, affirmed 84 So,2d 785, 
264 Ala. 111. 

N.D.—State V. Nagel, 28 N.'W.2d 665, 
76 NJ>. 495. 

70 C.J. p 1082 note 89. 

73. N.H,—^Thompson v. J. P. Morin 
& Co., 114 A. 274, 80 N.H. 144. 

70 C.X p 1082 note 90. 

73. Ala.—Bryson v. State, 84 So.2d 
782, 38 Ala.App. 617, affirmed 84 So. 
2d 786. 264 Ala. 111. 

70 C.X p 1082 note 91. 

ChnmtiiLg witness opportimlty to ex.- 
P-rntna transoxipt held, proper 
Ky.—^Kinder v. Commonwealth, 92 S. 
W.2d 8, 263 Ky. 145« 


Bight of oonsLsel to see statement 

(1) Where counsel for people in 
cross-examining defendants, appear¬ 
ing to be reading from written state¬ 
ment allegedly made by them, in- 
QLUired if defendants had not been 
asked certain questions to which 
they had made specided answers, for 
alleged purpose of impeachment, re¬ 
quest of defendants’ counsel to see 
document, that he might further ex¬ 
amine defendants and make explana¬ 
tion if it was so desired, should have 

Fla.—'Williams v. State, 74 So.2d 797. 
HI.—^People V. Borella, 199 N.B. 118, 
362 111. 218. 

(2) Counsel may, however, use 
memoranda of statements made be¬ 
fore trial by witnesses to refresh his 
memory and for the purpose of im¬ 
peachment, even though such memo¬ 
randa are not themselves admissible 
as substantive evidence against ac¬ 
cused. 

Fla.—^Lindberg v. State, 184 So. 662, 
134 Fla. 786. 

74. Mich.—^People v. McArron, 79 N. 
W. 944, 121 Mich. 1. 

70 C-J. p 1082 note 92. 

75. N.T.—^Larkin v. Nassau Electric 
B. Co., 98 N.B. 465, 206 N.Y. 267. 

Kesten v. Forbes, 78 N.Y.S.2d 
769, 273 App.Div. 646. 

Tex.—Ely V. State, 141 S,W.2d 626, 
• 139 Tex.Cr. 620. 


76. Md.—Whlsner v. Whisner, 89 A. 
393, 122 Md. 195. 

Necessity for Identification see infra 
S 605 a (1> (b>. 

77. Ky.—^Hendrickson v. Common¬ 
wealth, 64 S.W. 964, 28 Ky.L. 1191. 

70 C.J. p 1082 note 94. 

78. Ky.—^Kinder v. Commonwealth, 
92 S.W.2d 8, 263 Ky. 145. 

70 C.J. p 1082 note 96. 

Beading part of instrument to Jury 
see infra § 615. 

Showing part of former testimony 
see infra § 616. 

79. Ky.—^Bander v. Commonwealth, 
supra. 

80. U.S.—Hoagland v. Canfield, C.C. 
N.Y., 160 F. 146. 

ConfessioiL 

In prosecution for burglary, com- 
I monwealth on cross-examination 
I could read and base questions on a 
voluntary written confession of ac¬ 
complice of accused to impeach and 
contradict statements of the accom¬ 
plice made on direct examination. 
Ky.—Scott V. Commonwealth, 198 S. 
W.2d 63, 303 Ky. 478. 

81. Ky.—Kinder v. Commonwealth, 
92 S.W.2d 8, 263 Ky. 145. 

70 C.J. p 1083 note 97. 

82. N.Y.—^People V. Santorelli, 238 
N.Y.S. 468, 228 App.Dlv. 706. 

70 C.J. p 1083 note 98. 

83. Okl.—^Martin v. State, 61 P.2d 
584, 68 Okl.Cr. 187. 

70 C.J. p 1083 note 99. 
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4. Laying Foundation for Proof of Inconsistent or Contradictory Statements 


§ 598. Necessity 

The necessity of laying a foundation for proof 
of inconsistent or contradictory statements under 
various circumstances is discussed infra §§ 599-602. 

Examine Pocket Parts for later cases. 

§ 599. -Witness of Adverse Party 

In order to impeach a witness of an adverse party 


by testhnony of Inconsistent or contradictory statements 
a foundation must first be laid. 

The inflexible,rigidly enforced,^5 rule, recog¬ 
nized in all but a few jurisdictions,^^ is that in order 
to impeach a witness of an adverse party by oral 
testimony of inconsistent or contradictory state¬ 
ments, a foundation first must be laid, 87 even where 
the alleged statement was made in the presence of 


84. Ark.—Murphy v. St. Louis, etc., 
R. Co., 122 S.W. 636, 92 Ark. 159. 

Failure to lay foundation as harm¬ 
less or prejudicial error in: 

Civil case see Appeal and Error § 
1722. 

Criminal proceeding: see Criminal 
Law § 1908. 

Laying: foundation for: 

Contradiction see infra § 634. 
Evidence to show interest or bias 
see supra § 566. 

Impeaching: evidence as to char¬ 
acter or reputation see supra § 
518. 

85. Ala.—^Bridges v. State. 142 So. 
56. 225 Ala. 81. 

86. N-H.—Thompson v, J. P. Morin 
& Co., 114 A. 274, 80 N.H. 144—Vil- 
lineuve v. Manchester St. R. Co., 
60 A. 748. 73 N.H. 250. 

87. XT.S.—Pollaflco V. U. S., CAOhio, 
237 F.2d 97—Giffln v. Ensign, C.A 
Pa., 234 P.2d 307—Borg v. Boas, 
C.AIdaho, 231 P.2d 788—^Burton v. 
U. S., CALa., 175 P.2d 960, re¬ 
hearing denied 176 F.2d 865, certio¬ 
rari denied 70 S.Ct. 347, 338 U.S. 
909, 94 L.Ed. 660, Cawthom v. U. S., 
70 S.Ct 347, 338 U.S. 909, 94 L.Bd. 
560, rehearing denied 70 S.Ct 565, 
339 U.S. 916, 94 L.Bd. 1341, certio¬ 
rari denied La Branche v, U. S,, 70 
S.Ct 347, 388 U.S. 909, 94 L.Ed. 
560—U. S. V. Angelo, C.C.AN.J., 
153 F.2d 247—Robinson v. U. S., C. 
CA.Ky., 144 F.2d 392, affirmed 65 
S.Ct 666, 824 U.S. 282, 89 L.Ed. 944, 
rehearing denied 65 S.Ct. 910, 324 

U. S. 889, 89 L.Ed. 1437, rehearing 
denied 65 S.Ct 1401, 325 U.S. 895, 
89 L.Ed. 2006, rehearing denied 66 
S.Ct. 86, 326 U.S. 807, 90 L.Ed. 
491—^R. B. Tyler Co. v. Kreenup, 
C.C.ATenn., 140 F.2d 896^—^Braman 

V. Wiley, C.CA.Ina., 119 F.2d 991— 
Zamora v. U. S., C.C.AAlaska, 112 
F.2d 631. 

The Sophocles, P.aN.Y., 51 F. 
Supp. 963—^Adamos v. New York 
Life Ins. Co., D.C.Pa., 22 F.Supp. 
162, affirmed, C.C.A, 94 F.2d 943. 
Ala,—^Peoples v. State, 58 So.2d 599, 
257 Ala. 295—parte State ex 
rel. Attorney General, 45 So.2d 698, 
253 Ala. 517—^Vredenburgh Saw 
Mill Co. V. Black, 37 So.2d 212, 251 
Ala. 302—Stone v. State, 11 So.2d 


386, 248 Ala. 605—Couch v. Hutch¬ 
erson, 8 So.2d 580, 243 Ala, 47, 141 
A.L,R. 697—Mlllhouse v. State, 177 
So. 656, 235 Ala. 85—Pittman v. 
Calhoun, 165 So. 391, 231 Ala. 400. 

Jones V. State, 89 So.2d 110, 38 
Ala.App. 610—Bryson v. State, 84 
So.2d 782, 38 Ala.App. 517, affirm¬ 
ed 84 So.2d 785. 264 Ala. Ill— 
Crow V. State. 78 So.2d 667, 38 Ala. 
App. 122—Gentry v. State, 51 So.2d 
558, 35 Ala.App. 627—Jackson v.! 
State, 50 So.2d 282, 35 AlaApp. 542 
—^Jones V. State, 46 So.2d 229, 35 
Ala.App. 129, certiorari denied 46 
So.2d 230, 263 Ala. 668—May v. 
State, 45 So.2d 695, 85 Ala.App. 
228, certiorari denied Ex parte 
State ex rel. Attorney General, 45 
So.2d 698, 253 Ala. 517—Weaver v. 
State, 31 So.2d 593, 33 Ala.App. 
207, certiorari denied 31 So.2d 595, 
249 Ala. 431. 

Cal,—People v. Collup, 167 P.2d 714, 
27 C.2d 829. 

People y. Abalr, 228 P.2d 336, 102 
C.A2d 765—^People v. Lopez. 209 P. 
2d 439, 93 C.A2d 664—Burns v. 
California Milk Transport, 200 P. 
2d 43, 89 C.A2d 70—^In re Emden’s 
Estate, 196 P.2d 627, 87 C.A2d 116 
—^People V. Holman, 164 P.2d 297, 
72 C.A2d 76. 

Colo.—^Angelopoulos v. Wise, 293 P. 
2d 294, 133 Colo. 183—Alden v. 
Watson, 102 P.2d 479, 106 Colo. 
103. 

Ga.—Quinton v. Peck, 24 S.B.2d 36, 
195 Ga. 299—Garner v. Wood, 4 S. 
E.2d 137, 188 Ga. 463. 

Johnson v. Roberson, 77 S.E.2d 
232, 88 Ga.App. 648—Smith v. 

Payne, 70 S.B.2d 163, 85 Ga.App. 
693—^Dingier v. State, 6 S.E.2d 406, 
60 Ga.App. 822—Guaranty Life Ins. 
Co. V. Johnson, 3 S.E.2d 773, 60 Ga. 
App. 292. 

Idaho.—^Paurley v. Harris, 292 P.2d 
766, 77 Idaho 336—State v. Mun- 
dell, 168 P.2d 818, 66 Idaho 297. 

Ill.—City of Chicago v. Cuda, 86 N.B. 
2d 192, 403 IlL 381—People v. Nik- 
Sic, 53 N.E.2d 400, 385 Ill. 479— 
People V. Perri, 44 N.E.2d 857, 381 
Ill. 244—People v. Padley, 1 N.B. 
2d 209, 363 111. 50. 

Vaughan's Seed Store v. McDon¬ 
ald. 102 N.E.2d 171, 345 IlLApp. 85 
—Horton v. Mozin, 92 N.E.2d 671, 
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341 llLApp. 66—^Rodenkirk, for 
Use of Deitenbach, v. State Farm 
Mut. Auto. Ins. Co., 60 N.E.2d 269, 
325 IlhApp. 421—Kane v. Wehner, 
39 N.B.2d 61, 312 IlLApp. 391— 
Zorger v. Prudential Ins. Co. of 
America, 282 IlLApp. 444—Carroll 
V. Krause, 280 IllApp. 52 —^Mahan- 
nah V. Bergfeld. 274 HLApp. 97. 
Iowa.—In re Repp’s Estate. 40 N.W. 

2d 607, 241 Iowa 190. 

Kan.—State v. Hartsoek, 58 P.2d 
1144, 144 Kan. 227. 

Ky.—^Kitchen v. Commonwealth, 122 
S.W.2d 121, 276 Ky. 664. 

La.—State v. Augusta, 7 So.2d 177, 
199 La. 896. 

! Demasi v. Whitney Trust & Sav. 

Bank, App., 176 So. 703. 

Md.—^Baltimore Transit Co. v. State 
for Use of Castranda, 71 A.2d 442, 
194 Md. 421—Smeak v. Perry, 199 
A. 788, 175 Md. 73. 

Mich.—People v. Robinson, 10 N.W. 
2d 817, 306 Mich. 167, certiorari de¬ 
nied 64 S.Ct. 869, 320 U.S. 799. 88 
L.Ed. 482. 

Miss.—^Nichols v. State, 70 So.2d 615, 
220 Miss. 244—Ford v. Byrd, 184 
So. 443, 183 Miss. 846. 

Mo.—State v. Thompson, 280 S.W.2d 
838—Coxpas Yiiris died in State v. 
Woods, 142 S.W.2d 87, 90—Dorman 
V. Bast St. Louis Ry. Co., 75 S.W. 
2d 854, 335 Mo. 1082. 

Huskey v. Kane Chevrolet Co., 
App., 178 S.W.2d 637->rones v. 
Austin, App., 164 S.W.2d 37C 
Neb.—Bartek v. Glasers Provisions 
Co., 71 N.W.2d 466, 160 Neb. 794. 

N.J.—^Nolan v. Pabsco Corp., 126 A. 
2d 903, 42 N.J.Super. 129—State v. 
Salimone, 89 A.2d 66, 19 N.J.Super. 
600. 

Weilbacher v. Rudlln, 17 A.2d 
638, 125 N.J.Law 631—State v. Si¬ 
mon, 174 A. 867, 113 N.J.Law 621, 
affirmed 178 A. 728, 115 N.J.Law 
207—State v. Burrell, 170 A, 843, 
112 N.J.Law 330. 

Watts V. City of Newark, 64 A.2d 
622, 25 N.J.M1SC, 402—^Maulsbury 
V. Shure, 170 A. 41, 12 N.J.Mlsc, 
137. 

N.T.—Dallas v. LcJil, 63 N.T.S.2d 
693, 269 App.Dlv. 699—J'oseph v. 
Griesman Trucking Co., 40 N.Y.S. 
2d 200, 265 App.Div. 590. 

Wolfe v. Madison Ave. Coach 
Co., 13 N.Y.S.2d 741, 171 Mlsc. 707. 



§ 599 WITNESSES 

the party for whom the witness testifies,«« or where 
the witness is a codefendant of the person on trial 
and has pleaded guilty and in some jurisdictions 
it has been held that the requirement of a founda¬ 
tion in such case exists by virtue of statutory pro¬ 
visions relating to the mode of laying the founda¬ 
tion.^® Where counsel is prevented from laying 
such foundation by the ruling of the trial court, 
however, the necessity is removed.®^ 

Statements of a witness, which are admissible as 
independent evidence, may be shown without laying 
any foundation for their admission, although they 
are contradictory to the testimony of the witness 
and hence tend to impeach him.®2 Moreover, the 
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rule requiring the la)dng of a foundation is inap¬ 
plicable in proceedings before a state commission 
which is exercising legislative, and not judicial, 
functions.®® 

Ofmssion to state matters testified to. A founda¬ 
tion is required where the witness of an adverse 
party is to be impeached by his omission to make 
the oral statement on a prior occasion, concerning 
which he has testified.®^ 

Written evidence. In order to impeach a witness 
of an adverse party by written evidence of incon¬ 
sistent or contradictory statements a proper founda¬ 
tion first must be laid,®5 as where the impeaching 
evidence consists of a written statement,®® an a£&- 


Ohlo.—city of Columbus v. Freeze. 
135 N.B.2d 419, 100 Ohio App. 87— 
Kunkel v. Cincinnati St Ry. Co., 
80 N.E.2d 442. 82 Ohio App. 341. 
Okl.—Wing V. State. Cr.. 280 P.2d 
740 —Seabolt v. State, 67 P.2d 278. 
59 Okl.Cr. 1. 

Pa.—Commonwealth v. Rot hm a n . 77 
A.2d 731, 168 Pa.Super. 163. 

S.C.—^McMillan v. Ridgres, 91 S.B.2d 
883, 229 S.C. 76. 

Tex.—^Buford v. Baldwin, Civ.App., 
287 S.W.2d 301—^Ray v. Gage. Civ. 
App., 269 S.W.2d 411, error refused 
no reversible error—Payne v. 
IPrice, Civ.App., 203 S.W.2d 544, 
error refused no reversible error— 
Rio Grande Nat Life Ins. Co. v. 
Bailey, Civ.App., 163 S.W.2d 493— 
State V. All the Oil and Products 
of Oil Situated in Certain Pita in 
Upshur County, Clv.App., 163 S-W. 
2d 191, error refused—^Davis v. 
Roach, Civ.App., 138 S.W.2d 268, 
error dismissed, judgment correct 
—^Acker v. Thompson, Civ,App., 128 
S.W.2d 862, reversed by agreement 
Wilson V. State, 276 S.W.2d 798, 

161 Tex.Cr. 162—^Rodriguez v. 
State, 148 S.W.2d 436, 141 Tex.Cr. 
643—Blackshear v. State, 128 S.W. 
2d 1206, 137 Tex.Cr. 264—Davis v. 
State, 81 S.W.2d 73, 128 Tex.Cr. 226 
—Glover v. State, 69 S.W.2d 136, 
126 Tex.Cr. 606. 

Utah.—Anderson v. Thomas, 159 P. 

2d 142, 108 Utah 252, 

Ya.—Thornton v. Downes, 14 S.E,2d 
845, 177 Va. 461. 

Wash.—^McCall v. Washington Co-op. 
Farmers Ass’n, 212 P.2d 813, 36 
Wash.2d 337—Webb v. City of Se¬ 
attle, 167 P.2d 312, 22 Wash.2d 696, 
168 AL.R. 810—State v. Harmon, 

162 P.2d 814, 21 Wash.2d 681. 

70 aJ. P 1083 note 9. 

3?arpose of rule Iss 

(1) To prevent surprise and to 
give the witness an opportunity to 
explain. 

Ala.—Vaughn v. State, 183 So. 428, 
236 Alcu 442. 

Brown v. State, 22 So.2d 445, 82 
AUuApp. 131. 


Minn.—Carroll v. Pratt, 76 N.W.2d 
693, 247 Minn. 198. 

70 C.J. p 1083 note 9 [b]. 

(2) To give the witness, whom it 
is proposed to impeach, a fair oppor¬ 
tunity to recollect and explain his 
former statement if he can. 

Wls.—State V. Johnson. 267 N.W. 14, 
221 Wis. 444. 

70 C.J. p 1083 note 9 [b], p 1085 note 
12 Ef]. 

Persons intended to be protected 

(1) Rule requiring a foundation 
for the impeaching statement to be 
laid first is not for the benefit of 
the party who desires to prove the 
impeaching statement, but is solely 
for the protection of the adverse par¬ 
ty who is entitled to have such for¬ 
mer statements by a witness who Is 
available and can be produced to 
testify on the trial excluded except 
in so far as they have been made ad¬ 
missible for Impeachment by laying 
a proper foundation therefor. 

Yris,—State v. Johnson, supra. 

(2) Both witness and adverse par¬ 
ty are intended to be protected. 

Ill.—Chicago, etc., R. Co. v. Jennings, 

120 IlLApp. 195, affirmed 75 N.E. 
660, 217 Ill. 494. 

70 C.J. p 1086 note 12 [f]. 

(3) Denial of opportunity for al¬ 
leged accomplice of accused to recol¬ 
lect and explain his contradictory or 
conflicting statements at preliminary 
examination, by court’s ruling that 
it was unnecessary to ask him wheth¬ 
er he so testified before reading his 
testimony thereat into record for im¬ 
peachment purposes, denied no right 
of accused. 

Wis.—State v. Johnson, 267 N.W. 14, 
221 Wls. 444. 

88. S.C.—^Harbert v. Atlantic, etc., 
R. Co., 69 S.B. 644, 78 S.C. 637. 

Tex.—^Bell v. State, 267 S.W. 718, 99 
Tex.Cr. 28. 

89. S.C.—State v. Boyles, 60 S.B. 
233, 80 S.C. 362. 

Competency as witness of codefend¬ 
ant who has pleaded guilty see 
Criminal Law § 804 c. 
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90. Cal.—People v. Gray, 83 P. 707, 
148 C. 607. 

70 C.J. p 1085 note 12. 

Mode of laying foundation for proof 
of inconsistent statements see in¬ 
fra §§ 603-609. 

91. U.S.—Cossack v. U. S., aC.A 
CaL, 63 F.2d 611. 

92. Miss.—^Mlxon v. State, 65 Miss. 
626. 

70 C.J. P 1085 note 14. 

93. Va.—Norfolk & W. By. Co. v. 
Commonwealth ex rel. Mathieson 
Alkali Works, 174 S.E1. 86, 162 Va. 

I 314. 

94. N.T.—Kissinger v. Quirin, 200 N. 
Y.S. 699, 206 App.Div. 126. 

Impeachment by showing omission to 
state matters testified to generally 
see supra § 586. 

95. U.S.—U. S. V. Wolf, D.aPa., 102 
P.Supp. 824. 

Cal.—People v. Gardner, 274 P.2d 
908, 128 C.A2d 1—^People v. Smith, 
77 P.2d 277, 25 C.A2d 241. 

Colo.—Wills V. People, 66 P.2d 329, 
100 Colo. 127. 

Ill.—Vaughan’s Seed Store v. Mc¬ 
Donald, 102 N.E.2d 171, 345 Ill. 
App. 86. 

Ky.—Meadors v. Commonwealth, 136 
SW.2d 1066, 281 Ky. 622. 

N.J.—Miller v. Henderson, 124 A.2d 
23, 41 N.J.Super. 15. 

Okl.—Rushing v. State, 199 P.2d 614, 
88 Okl.Cr. 82. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.a 76. 

Tex.—Thompson v. Denham, Civ. 
App., 260 S.W.2d 460, refused no 
reversible error. 

Va.—Saunders v. Hall, 11 S.E.2d 692, 
176 Va. 626. 

Wash.—State v. Fliehman, 212 P.2d 
794, 36 Wash.2d 243. 

70 C.J. p 1086 note 16. 

96. N.J.—Nolan v. Pabsco Corp., 126 
A.2d 903, 42 N.J.Super. 129. 

70 C.J. p 1086 note 17. 
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davit,a deposition,9^ a pleading,99 or testimony 
formerly given by the witness and in some juris¬ 
dictions it has been held that the requirement of 
the foundation exists by virtue of statutory provi¬ 
sions relating to the mode of la 3 dng the foundation.^ 
It has been held, however, that where evidence given 
in a committing court has been reduced to writing 
under the direction of the magistrate, properly iden¬ 
tified, and is offered in evidence to impeach the wit¬ 
ness, it is error not to admit the evidence, and with¬ 
out the requirement that the foundation therefor 
should have been previously laid.9 

Waiver. Failure to lay a proper foundation may 
be waived by the failure of the adverse party to ob¬ 
ject in proper form to the introduction of the al¬ 
leged former statement or testimony.-* 

I 500. - Party as Witness 

No foundation need be laid for the introduction of 
■evidence of declarations or admissions of a party In a 
civil action or an accused in a criminal prosecution which 
are admissible against him as independent evidence, even 
though such declarations or admissions are Inconsistent 
with, or contradictory of, the testimony of such party as 
a witness; but where the sole purpose of the evidence is 
to impeach the party, a proper foundation must be laid. 

Where such statements are admissible against him 
as admissions or declarations, even though they are 


inconsistent with, or contradictory of, his testimony, 
no foundation need be laid for the introduction in 
evidence of oral testimony of extrajudicial declara¬ 
tions or admissions of a party in a civil action,^ or 
of accused in a criminal prosecution.® 

Where, however, the sole purpose of the introduc¬ 
tion in evidence is to impeach a party in a civil 
action by oral testimony of inconsistent or contra¬ 
dictory declarations or admissions, a foundation first 
must be laid,*^ particularly in jurisdictions in which 
statutes require that the foundation for such im¬ 
peachment of witnesses be laid,® unless an attempt 
has been made to lay the required foundation but 
has been unsuccessful because of the refusal of the 
trial court to allow it.9 Likewise, in order to im¬ 
peach accused in a criminal prosecution by oral testi¬ 
mony of inconsistent or contradictory statements, a 
proper foundation always should be laid.^9 

Written evidence. Even though the declarations 
or admissions are inconsistent with, or contradictory 
of, the testimony of a party as a witness, no founda¬ 
tion need be laid for the introduction in evidence 
of written extrajudicial declarations or admissions 
of one whose declarations or admissions are admis¬ 
sible against him as independent evidence, whether 


97. Ill.—Castle v. Searles, 28 N.B. 

2<3l 619, 306 I11.APP. 304. 

Kan.—^Briscoe v. Reschke, 226 P.2a 
265, 170 Kan. 367. 

La.—Demasi v. Whitney Tnist & Sav. 

Bank, App., 176 So. 703 
70 CJ. P 1086 note 18. 


oa Ill.—^People V. Friedman, 29 N. 

B.2d 89, 374 Ill. 212. 

70 C.J. P 1086 note 19. 


99. Cal.—^Zanotto v. Marogrna, 268 P. 
2d 826. 124 C.A.2d 329. 

Ill._ Orban v. Stoll, 66 N.B.-d 316, 

328 I11.APP. 398. 

70 C.J. p 1086 note 20. 


1. Miss.—Church v. State, 176 So. 

162, 179 Miss. 440. 

70 C.J. P 1086 note 21. 

Testimony at prellTninaiy enamlna-' 
tion 

dal.—^People v. Jackson, 234 P.2d 766, 
106 C.A.2d 114—^People v. Hall, 262 
P. 60, 87 C.A. 634. 

Testimony at inguest 
Dillss.—Church v. State, 176 So. 162, 
179 Miss. 440. 

70 C.J. P 1086 note 21 [a] (1). 

Testimony at former trial 
Cal.—People v. Abair, 228 P.2d 336, 
102 C.A.2d 765. 

Tex.—^Ambrose v. State, 166 S.W.2a 
188, 146 Tex.Cr. 1. 

—Bennett v. Robertson, 177 A. 
826, 107 Vt. 202, 98 A.L.R. 152. 

70 aJ. P 1086 note 21 [a] (2). 


Impeachment of dyingf declaration 
distinffnished 

There is a distinction between im¬ 
peaching dying declarations and tes¬ 
timony at a former trial because of 
the opportunity to cross-examine in 
the latter case, but the issue is 
largely one of the value of the evi¬ 
dence, and that factor should not be 
decisive as to necessity for founda¬ 


tion. 

Cal.—^People v. Collup, 167 P.2d 714, 
27 C.2d 829. 

2. N.M.—Kirchner v. Laughlin, 28 P. 
605, 6 N.M. 300. 

70 C.J. p 1086 note 22. 

3. Ga.—^Thomas v. State, 8 S.E.2d 
718, 63 GaApp. 494. 

^ Wis.—State v. Johnson, 267 N.W. 
14, 221 Wis. 444. 


U,g.—Walker v. West Coast Past 
Freight, Inc., C.A.Or., 233 P.2d 939. 
11— Dodds V. Chicago Transit Au¬ 
thority, 132 N.B.2d 816, 9 IlLApp. 
2d 388—Kane v. Wehner, 39 N.B. 
2d 51, 312 IlLApp. 891. 

^inn.—Price v. Grieger, 70 N.W.2d 
421, 244 Minn. 466—Level v. Sguirt 
Bottling Co. of Waconla, 48 N.W. 
2d 525, 234 Minn. 333 —Williams v. 
Jayne, 299 N.W. 853, 210 Minn. 
594 . 

j^eb.—McDani^ v. Farlow, 271 N.W. 
905, 132 Neb. 273. 

;rt—Bennett v. Robertson, 177 A. 

625, 107 Vt. 202, 98 A.L.R. 152. 

?0 C.J. p 1086 note 24. 
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Admissibility of extrajudicial admis¬ 
sions in civil actions generally see 
Evidence § 272. 

Foundation for proof of admission in 
civil case as not reauired see Evi¬ 
dence S 369. 

Party as absent witness see infra § 
102 . 

6. Del.—^Roberts v. State, 79 A. 396, 
25 Del. 385, Ann.Cas.l914D 1266. 

Iowa.—State v. Chingren, 74 N.W. 
946, 105 Iowa 169. 

Admissibility of oral testimony of 
extrajudicial declarations or ad¬ 
missions of accused generally see 
Criminal Law § 730. 

Foundation for proof of extrajudicial 
admission by accused in criminal 
case see Criminal Law § 730. 

7. N.T.—Texas Co. v. Melfl, 33 N.T. 
S.2d 505, 263 App.Div. 537. 

Ohio.—Foley v. Poschke, 32 N.B.2d 
868, 66 Ohio App. 227, affirmed 31 
N.E.2d 845, 137 Ohio St 693. 

70 C.J. p 1087 note 33. 

8. Ga.—Stewart v. Avery, 144 S.B. 
218, 38 Ga.App. 431. 

70 C.J. p 1087 note 34. 

9. Pa.—Miller v. Baker, 28 A. 648, 
160 Pa. 172. 

10. Ala.—^Wisgins v. State, 173 So. 
890, 27 Ala.App. 461. 

Idaho.—State v. Dickens, 191 P.2d 
364, 68 Idaho 173. 

La.—State v. Augusta, 7 So.2d 177, 
199 La. 896. 

70 C.J. P 1087 note 38. 
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a party in a civil action^^ or accused in a criminal 
prosecution.^^ Written judicial declarations or ad¬ 
missions of a party in a civil action likewise may be 
introduced in evidence without a foundation being 
laid, even though inconsistent with, or contradictory 
of, the party’s testimony.^^ 

Where the written evidence introduced solely to 
impeach such party in a civil action, it has been held 
that a foundation must be laid,^^ and that statutory 
provisions requiring the laying of a foundation ap¬ 
ply and this is true where the purpose of the 
written evidence is to impeach accused in a criminal 
prosecution.1® There is authority, however, to the 
effect that if it is intended to use a deposition of a 
party for impeachment only, it or such material 
and competent parts thereof as contradicted the 
material testimony of the party may be introduced 
in evidence without examining the party with re¬ 
spect thereto or laying the foundation necessary to 
prove prior inconsistent oral statements.^*^ 

Waiver, Any question of lack of foundation for 
impeachment is waived by failing to object.^^ 

§ 501. -Party’s Ovm Witness 

A proper foundation must be laid for the Impeach¬ 
ment, by proof of Inconsistent or contradictory state¬ 
ments, of one's own witness. 

In instances in which a party is entitled to im¬ 
peach his own vritness by proof of inconsistent or 
contradictory statements, it is necessary that a 
proper foundation be laid for the impeachment of 
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such -witness by oral testimony of inconsistent or 
contradictory statements and statutory provisions 
are held to require the laying of a foundation in 
some jurisdictions.^® 

Impeachment by written evidence. In some juris¬ 
dictions statutory provisions relating to the mode 
of laying a foundation for impeachment by proof of 
inconsistent or contradictory statements have been 
construed to require the laying of the foundation for 
the impeachment of a party’s own witness by writ¬ 
ten evidence of such statements ,21 as where the im¬ 
peaching evidence consists of a written statement 
by the witness ,22 or testimony at a former trial or 
hearing,*23 but there is some authority to the ef¬ 
fect that the laying of a preliminary foundation is 
not mandatory in such cases but is discretionary 
•with the trial judge.24 

§ 602. -Absent Witness 

According to the general rule, a foundation must first 
be laid In order to impeach a witness of an adverse party 
by testimony of statements inconsistent with, or contra¬ 
dictory of, his testimony even though he Is absent or In¬ 
accessible, or although it is impossible or difficult to lay 
such foundation. 

The rule that, in order to impeach a witness of an 
adverse party by oral testimony of statements in¬ 
consistent with, or contradictory of, his testimony, 
a foundation first must be laid applies even in the 
case of the impeachment of testimony of an absent 
witness,23 and is not changed by the fact that the 


11 . XT.S.—Central Surety & Ins. Co. 

V. Davidson, C.CJLN.M., 46 F.2d 
774. 

in. —^Kane v. Wehner, 39 N.B.2d 61, 
812 IlLApp. 891. 

Admissibility of -vrritten extrajudi¬ 
cial admissions in civil actions 
gener all y see Evidence S§ 272, 282— 
284. 

I2L Iowa.—State v. Forsythe, 68 N. 
"W, 446, 99 Iowa 1. 

—^KefEer v. State, 78 P. 666, 12 
Wyo. 49. 

Admissibility of written extrajudi¬ 
cial declarations or admissions of 
accused generally see Crimi n al 
Law § 730. I 

13. Neb.—^Palklnburg v. Inter-State | 
Business Men’s Acc. Co. of Des 
Moines, Iowa, 272 N.W. 924, 182 
Neb. 670. 

70 C.J. p 1087 note 32. 

14. Neb.—Moore v. Krejci, 297 N.W. 
918, 189 Neb. S62, 

Tex.—Finn v. Finn, CivAipp., 196 S. 

W. 2d 679. 

Utah.—^Malia for Use and Benefit of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 367, 89- Utali 262. 
70 aJ. P 1087 note 86. 


15. Cal.—Bridge v. Buggies, 260 P. 
663, 202 C. 826. 

Lewis V. Western Truck Lines, 
112 P.2d 747, 44 CA..2d 456. ^ 

16- U.S.—^U. S. V. Indian Trailer 
Corp., C.A.I11.. 226 P.2d 595. 

Cal,—^People v. Angelopoulos, 86 P. 

2d 873, 30 C.A.2d 588. 

Mo.—State v. Young, 12 S.W. 879, 99 
Mo. 666. 

17- N.Y.—Murphy v. Casella, 88 N. 
T.S.2d 461, 263 App.Div. 1001. 

18. Ariz.—^Tang v. Avitable, 264 P. 
2d 835, 76 Ariz. 346. 

18- U.S.—Ellis V. U. S., C.C.AMO., 
138 P.2d 612—Prentiss v. Chandler, 
C.aA.Cal„ 86 P.2d 733, certiorari 
denied 67 S.Ct. 431, 300 U.S. 664, 81 
L.Bd. 864—^Prentiss v. Times-Mir- 
ror Co., C.C.A.Cal., 86 F.2d 733, cer¬ 
tiorari denied 67 S-Ct 431, 800 U.S. 
654, 81 L.Ed. 864. 

Cal.—^People v. Telxeira, 288 P.2d 
535, 136 C.A.2d 136. 

Ga.—Clark v. State, 17 S.E.2d 652, 66 
GaApp. 163. 

Mass.—^Newell v. Homer, 120 Mass. 
277. 

•M^irm. —Windorski v. Doyle, 18 N.W. 
2d 142, 219 Minn. 402. 
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Neh.—Mantell v. State, 2 N.W.2d 686, 
141 Neb. 15. 

Tex.—Gooden v. .^tna Life Ins. Co., 
Civ.App., 84 S.W.2d 663. 

70 C.J. p 1087 note 41. 

Right to impeach one’s own witness 
generally see supra § 578. 

20. Ark.—Johnson v. Daniels, 264 S. 
W.2d 946, 221 Ark. 276. 

Ga.—Reid v. State, 191 S.B. 657, 
66 Ga.App. 112. 

70 C.J. p 1087 note 43, p 1088 note 44. 
Poundatloii held saffloi 0 ii.tly laid 
Cal.—People v. Wright, 79 P.2d 102, 
26 C.A2d 197. 

Neb.—Moore v. State, 23 N.W.2d 652, 
147 Neb. 390. 

21. Cal.—Rignell v. Font, 266 P. 
588, 90 C.A. 730. 

70 C.J. p 1088 note 45. 

22. Ark.—Newell v. Arlington Hotel 
Co., 262 S.W.2d 611. 221 Ark. 215. 

70 C.J. p 1088 note 46. 

23. CaL—^People v. Mabrier, 165 P. 
1044, 88 OA. 598. 

70 C.J. p 1088 note 47. 

24. N.J.—State V. Hogan, 61 A2d 
70, 137 N.J.Law 497, affirmed 68 A. 
2d 886, 1 N.J. 375. 

25. Ala«—Hardaman v. State, 81 So. 
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witness is inaccessible,as where he is dead.^^ 

So, except in jurisdictions in which it is held 
that whether a foundation for the impeachment of 
a witness of an adverse party by oral testimony of 
inconsistent or contradictory statements must be 
laid rests in the discretion of the trial court,28 where 
a party, for the purpose of avoiding a continuance, 
enters into a stipulation as to what an absent witness 
would testify if present, he cannot show by oral 
testimony, for the purpose of impeachment, that 
such witness has made inconsistent or contradictory 
statements, in the absence of a proper foundation 
for the introduction and lack of foundation is 
not excused by the fact that no opportunity ex¬ 
isted.®® 

More particularly, where the evidence sought to 
be impeached consists of a deposition, in order to 
impeach it by oral testimony of inconsistent or con¬ 
tradictory statements, the general rule is that a 
proper predicate must be laid,®^ even though it is 
impossible or diflScult to lay such foundation.®® In 
a few decisions, however, it is held that no founda¬ 


tion need be laid for the impeachment of such depo¬ 
sition by oral testimony of inconsistent or contra¬ 
dictory statements.®® 

Where the evidence to be impeached by oral testi¬ 
mony consists of testimony at a former trial or hear- 
ing, a proper foundation first must be laid,®^ even 
though it is difficult or impossible to do so.®® 

Impeachment by written evidence. The rule that 
a party who seeks to discredit a witness of an ad¬ 
verse party by written evidence of inconsistent or 
contradictory statements first must lay a founda¬ 
tion applies where the witness has died since giving 
the testimony to be impeached.®® It is necessary to 
lay a proper predicate in order to permit the intro¬ 
duction of written inconsistent or contradictory 
statements of the witness where the evidence sought 
to be impeached consists of a deposition,®*^ or inter¬ 
rogatories,®® whether in the case of such deposition, 
it is difficult or impossible to do so,®® except where 
the impeaching evidence consists of statements made 
under oath in connection wdth some judicial pro- 


449, 17 Ala.App. 491, certiorari de¬ 
nied 81 So. 656, 202 Ala. 694. 

Ky.—Calmes v. Commonwealth, 199 
S.W.2d 993, 304 Ky. 71. 

26 . Ga.—^Baker v. Wyatt, 175 S.E. 

678, 49 Ga.App. 410. 

70 C.J. P 1088 note 60. 

HL Calif oxnla 

(1) Where prosecution was en¬ 
abled to read transcript of testimony 
given at preliminary hearing on basis 
of a showing that the witness was 
out of the state, impeaching evidence 
consisting of statements made by 
witness after he bad testified at the 
preliminary hearing was admissible 
without the foundation normally re- | 
Quired by rule providing that con¬ 
tradictory statements must be re¬ 
lated to witness and opportunity af¬ 
forded him to explain them. 

Cal.—^People v. Collup, 167 P.2d 714, 
27 C.2d 829. 

(2) “The cases of People v. Witty, 

138 Cal. 676, 72 P. 177; People v. 
Compton, 132 Cal. 484, 64 P. 849; 
People V. Greenwell, 20 Cal.App.2d 
266, 66 P.2d 674; People v. Seitz, 100 
Cal.App. 113, 279 P. 1070; People v. 
Garnett, 9 Cal.App. 194, 98 P. 247; 
People v. Pembroke, 6 Cal.App. 688, 
92 P. 668, seem to hold contrary to 
the views herein expressed. . . . 

Insofar as those cases hold that the 
testimony of a witness given at a 
former trial, and read at the instant 
trial, because of the nonavailability 
of the witness cannot be impeached 
by contradictory statements made 
subsequent to the former trial, or by 
statements made prior thereto but 
where the impeacher clearly shows 

98 aJ.S.-^8 


that he had no knowledge of such 
contradictory statements, they arc, 
and each of them is, overruled.** 

Cal.—^People v. Collup, 167 P.2d 714, 
719, 27 C.2d 829. 

(3) At least one other case adhered 
to the discredited rule. 

Cal.—Masato Sumida v. Pacific Auto. 

Ins. Co., 125 P.2d 87, 51 C.A.2d 472. 
27. XJ.S.—^Pranzen v. B. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
P.2d 837. 

Ark.—^Johnson v. Daniels, 264 S.W. 

2d 946, 221 Ark. 276. 

Ga.—^Baker v. Wyatt, 176 S.B. 678, 
49 Ga.App. 410. 

Ky.—Gatllir Coal Co. v. Hiirs Adm’r, 
92 S.W.2d 56, 263 Ky. 809. I 

La.—^Demasi v. Whitney Trust & Sav. 

Bank, 176 So. 703. 

70 C.J. p 1089 notes 56 [b], 64 [c]. 

38 . Pa.—^Baldi v. Metropolitan Ins. 
Co., 18 Pa.Super, 599. 

29. Iowa.—State v. Shannehan, 22 
Iowa 436. 

70 C.J. p 1088 note 62. 

30. Ind.—New Tork, etc., K. Co. v. 
Flynn, 81 N.B. 741, 82 N.B. 1009, 
41 Ind.App. 501. 

31. XJ.S.—^R. B. Tyler Co. v. Green¬ 
up, C.C.A.Tenn., 140 F.2d 896. 

Hubbard v. Lock Joint Pipe Co., 
D.C.MO., 70 P.Supp. 689. 

Ala.—Austin v. Tennessee Biscuit 
Co., 62 So.2d 190, 255 Ala. 673. 

Ky.—^Boden v. Rogers, 249 S.W.2d 
707 —Clay v. Sammons, 239 S.W.2d 
927. 

Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

70 C.J. p 1088 note 64. 
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32. Ga.—Raleigh, etc., R. Co. v. 
Bradshaw, 39 S.E. 655, 118 Ga. 862. 

70 C.J. p 1089 note 65. 

33. Vt.—Comstock’s Adm’r v. Ja¬ 
cobs, 94 A. 497, 89 Vt. 133, Ann. 
Cas.l9l8A 466—^Robinson v. Hutch¬ 
inson, 31 Vt. 443. 

34. Kan.—State v. Miller, 210 P. 349, 
112 Kan. 121. 

70 C.J. p 1089 note 68. 

35. Ky.—Gatliff Coal Co. v. Hill’s 
Adm’r, 92 S.W.2d 56, 263 Ky. 309. 

70 C.J. p 1089 note 64. 

36. ttati, —^B riscoe v. Reschke, 226 P. 
2d 255, 170 Kan. 867. 

70 C.J. p 1089 note 68, p 1090 note 66 
[b], 

37. U.S.—^Pranzen v. B. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
P.2d 837—R. B. Tyler Co. v. Green¬ 
up, C.C.A.Tenn., 140 P.2d 896. 

Ga.—Metropolitan Life Ins. Co. v. 
Saul, 6 S.B.2d 214, 189 Ga. 1. 

Wilharbla Realty Co. v. Carring¬ 
ton, 9 S.B.2d 842, 62 Ga.App. 778. 
Kan.—Briscoe v. Reschke, 226 P.2d 
255. 170 Kan. 367. 

Ohio.—^Dietsch v. Mayberry, 47 N.E. 

2d 404, 70 Ohio App. 627. 

Okl.—Champlln Refining Co. v. Crispv 
71 P.2d 703, 180 Okl. 684. 

70 aJ. p 1089 note 69. 

38. Ga.—Georgia R., etc., Co. ▼. 
Smith, 11 S.B. 859, 85 Ga. 630. 

70 C.J. P 1089 note 60. 
Cross-intexrogatozles 
Tex.—Whitfield v. Traders & General 
Ins. Co., CivJVpp.. 136 S.W.2d 626. 

39. Kan.—State v. Bartley, 29 P. 
701, 48 Kan. 421. 

70 C.J. P 1089 note 61. 
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§§ 602-604 WITNESSES 

ceediug.^^ So, also, where testimony at a prior trial 
or hearing is to be impeached by written evidence 
of inconsistent or contradictory statements, a prop¬ 
er foundation first must be laid,^i even though it is 
difficult or impossible to do so.^^ 

A statutory provision that when competent evi¬ 
dence has been preserved in a bill of exceptions it 
may be used in the same manner as if preserved in 
a deposition, but that the party against whom the 
evidence is to be used shall be permitted to prove 
contradictory matters as though the witness were 
present and testified, has been construed, however, as 
not requiring the laying of a foundation for the 
introduction of such impeaching evidence.'*^ 

Party as witness. Where statements in a deposi¬ 
tion by a party are impeached by statements made 
in a previous but incomplete attempt to take such 
deposition, such latter statements being admissible 
as declarations or admissions of a party, no founda¬ 
tion need be laid.^^ Where a party, as a witness, 
is to be impeached by oral testimony of inconsistent 
or contradictory statements, and his testimony in a 
previous hearing is read in evidence under a stipula¬ 
tion, because of his absence, in view of the general 
rule that no foundation need be laid for such im¬ 
peachment where the evidence is admissible as an 
admission, it is not necessary to lay a foundation.'^^ 

§ 603. Mode of Laying Foundation 

A trial Judge must be permitted considerable latitude 
In determining the sufficiency of the foundation. 


A trial judge must be permitted considerable lati¬ 
tude in determining the sufficiency of a foundation 
for proof of inconsistent or contradictory state¬ 
ments.**® A predicate laid before the court in the 
absence of the jury is sufficient.*^ 

§ 604. -General Principles 

a. Witness of adverse party 

b. Party as witness 

c. Party's own witness 

d. Absent witness 

a. Witness of Adverse Party 

(1) Oral testimony 

(2) Written evidence 

(1) Oral Testimony 

It is generally held that the proper method of laying 
the required foundation for impeachment of a witness 
of an adverse party by oral testimony of inconsistent or 
contradictory statements is by directing his attention to 
the statements, inquiring whether or not he made such 
statements, and giving him an opportunity of admitting 
or denying such statements, correcting his testimony, or 
explaining the apparent inconsistency. 

The proper method of laying the required founda¬ 
tion for impeachment of a witness of an adverse 
party by oral testimony of inconsistent or contradic¬ 
tory statements is generally held to be by directing 
his attention to the statements,^® by inquiring of the 


40. Ga.—Estill v. Citizens & South¬ 
ern Bank, 113 S.K 552, 163 Ga. 618, 

70 C.J. p 1089 note 63. 

41. Neb.—Omaha St. R. Co. v. 

Boesen, 106 N.W. 303, 74 Neb. 764, 
4 L.R.A.N.S. 122. 

70 C.J. p 1090 note 65. 

42. Neb.—Omaha St. R. Co. v. 

Boesen, supra. 

Tex.—Baker v. Sands, Civ.App., 140 
S.W. 520. 

70 C.J. p 1090 note 66. 

43. Mo.—^Ely-Walker Dry Goods Co. 
V. Mansur, 87 Mo.App. 105. 

70 C.J. p 1090 note 67. 

44. Mo.—Owens v. Kansas City, etc., 

R. Co., 8 S.W. 350, 96 Mo. 169, 6 
Am.S.R. 39. 

Necessity of laying foundation for 
proof of inconsistent or contra¬ 
dictory statements of witness who 
is a party srenerally see supra § 
600. 

45- Wis.—Hunter v. Gibbs, 48 N.W. 
267, 79 Wis. 70. 

46. tJ.S.—Samish v. XJ. S., C.A.Cal., 
223 F.2d 358, certiorari denied 76 

S. Ct 85, 850 U.S. 848, 100 L..Bd. 
766, rehearing denied 76 S.Ct. 160, 
350 U.S. 897, 100 L,Ed. 789—At¬ 


lantic Greyhound Corp. v. Eddlns, 
C.A.S.C., 177 F.2d 964. 

FonndatioxL held 8afficlen.tly laid 

Minn.—Johnson v. Farrell, 298 N.W. 
256, 210 Minn. 351. 

R,I.—Ashton V. Higgins, 96 A.2d 632, 
80 R.I. 360. 

47. Tex.—^Hirschberg v. State, 35 S. 
UM. 430, 117 Tex.Cr. 504. 

4& U.S.—^Burton v. U. S., C.A.La., 
175 F.2d 960, rehearing denied 176 
F.2d 866, certiorari denied 70 8.Ct 
347, 338 U.S. 909, 94 Li.Ed. 660, 
Cawthorn v. U. S., 70 S.Ct. 347, 
338 U.S. 909, 94 L.Bd. 560, rehear¬ 
ing denied 70 S.Ct. 666, 339 U.S. 
916, 94 L.Ed. 1341, certiorari denied 
La Branche v. U. S., 70 S.Ct. 347, 
338 U.S. 909, 94 L.Ed. 660—Stinson 
V. Aluminum Co. of America, C.C. 
A.Tenn., 141 F.2d 682—R. B. Tyler 
Co. V. Greenup, C.C.A.Tenn., 140 F. 
2d 896. 

Alsu—^Brown v. State, 22 So.2d 446, 
32 Ala.App, 131. 

Minn.—^Price v. Grieger, 70 N.W.2d 
421, 244 Minn. 466. 

Neb.—^Bartek v. Glasers Provisions 
Co., 71 N.W.2d 466, 160 Neb. 794. 

K.J.--Watts V. City of Newark, 64 
A.2d 622, 26 N.J.Misc. 402. 
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N.T.—Wolfe V. Madison Ave. Coach 
Co., 18 N.Y.S.2d 741, 171 Misc. 707. 

Okl.—Seabolt v. State, 67 P.2d 278, 
69 Okl.Cr. 1. 

Va.—^Thornton v. Downes, 14 S.E.2d 
346, 177 Va. 461. 

Wash.—State v. Harmon, 152 P.2d 
314, 21 Wash.2d 581. 

Wis.—State v. Johnson, 267 N.W. 14, 
221 Wis. 444. 

70 C.J. p 1090 note 77. 

FotmOatioii held properly laid 

U.S.—Evans v. U. S., C-CA-Kan., 122 
F.2d 461, certiorari denied 62 S.Ct. 
478, 314 U.S. 698, 86 L.Ed. 558. 

Ala.—^Alabama Power Co. v. Henson, 
191 So. 379, 238 Ala. 348. 

Clark V. State, 67 So.2d 376, 36 
Ala.App. 169, reversed on other 
grounds 57 So.2d 384, 257 Alsu 96. 

Minn.—Cooper v. Hoeglund, 22 N.W. 
2d 450, 221 Minn. 446. 

Statutes held to impose requirement 

Cal.—People v. Raven, 282 P.2d 866, 
44 C.2d 623—^People v. Sykes, 280 
P.2d 769, 44 C.2d 166, certiorari 
denied 75 S.Ct 780, 849 U.S. 934, 
99 L.Ed. 1263. 

Masato Sumlda v. Pacific Auto. 
Ins. Co., 126 P.2d 87, 61 aA.2d 472. 

70 C.J. p 1093 note 90. 
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witness whether or not he made such statements, 
and by giving him an opportunity of admitting or 
denying such statements,of correcting his testi- 
mony,®i and of explaining the apparent inconsisten- 


In some jurisdictions this rule has been modified, 
and it rests in the sound discretion of the trial court 
whether the attention of the witness must be di¬ 
rected to the statements'^ and whether inquiry must 
be made of such witness whether or not he made 


cy or contradiction.52 

49. U.S.—Stinson v. Aluminum Co. 
of America, C.C.A.Tenn., 141 F.2d 
682— H. B. Tyler Co. v. Greenup, C. 
C.A.Tenn., 140 F.2d 896—Zamora v. 

U. S., C.CJLAlaska, 112 F.2d 631. 
Cal.—People v. Collup, 167 P.2d 714, 

27 C.2d 829. 

People V. Abalr, 228 P.2d 336, 102 
C.A.2d 765—^People v. Holman, 164 
P.2d 297, 72 C.A.2d 76—Masato 
Sumida v, Paciflc Auto. Ins. Co., 
125 P.2d 87, 51 C.A.2d 472. 

Colo.—Armijo v. People, 304 P.2d 
633. 

Ill.—Healy v. New York Cent. R. 
Co., 62 N.B.2d 707, 326 IlLApp. 
566—^Zorger v. Prudential Ins. Co. 
of America, 282 IlLApp. 444—Car- 
roll V. Krause, 280 IlLApp. 52. 

Kan.—State v. Hartsock, 68 P.2d 
1144, 144 Kan. 227. 

Md.—Moxley v. State, 109 A.2d 370, 
206 Md. 607—Baltimore Transit Co. 

V. State for Use of Castranda, 71 
A.2d 442, 194 Md. 421. 

Mich.—^Rodgers v. Blandon, 294 N.W. 
71, 294 Mich. 699, followed In Bank¬ 
ers & Shippers Ins. Co. v. Blandon, 
294 N.W. 697, 296 Mich. 324. 

Minn.—Carroll v. Pratt, 76 N.W.2d 
693, 247 Minn. 198. 

—State v. Thompson, 280 S.W.2d 
838. 

Huskey v. Kane Chevrolet Co., 
App., 173 S.W.2d 637—Jones v. 
Austin, App., 164 S.W.2d 378. 
Neb.—Bartek v. Glasers Provisions 
Co., 71 N.W.2d 466, 160 Neb. 794. 
N.J.—^Maisto V. Maisto, 8 A. 2d 810, 
123 N.J.Law 401, affirmed 12 A,2d 
890, 124 N.J.Law 666—State v. 

Simon, 174 A. 867, 113 N.J.Law 
621, affirmed 178 A. 728, 116 N.J. 
Law 207. 

N.Y.—Detzker v. City of New York, 
47 N.Y.S.2d 203, 267 App.Div. 912, 
appeal denied 48 N.Y.S.2d 807, 267 
App.Div. 1001. 

Wolfe V. Madison Ave. Coach Co., 
13 N.Y.S.2d 741, 171 Misc. 707. 

—Corpus Juris cited in Ray v. 
Gage, Civ.App., 269 S.W.2d 411, 419, 
error refused no reversible error— 
Acker V. Thompson, Civ.App., 128 
S.W.2d 862, reversed by agreement. 

Rodriguez v. State, 148 S.W.2d 
436, 141 Tex.Cr. 643—Glover v. 
State. 69 S.W.2d 136, 126 Tex.Cr. 
605. 

■W’is.—State V. Johnson, 267 N.W. 14, 
221 Wis. 444. 

70 C.J. p 1091 note 78. 

BefereiLoe to former trial 

Generally, a former trial of a case 
should not be referred to In the 
presence of Jury, but reference to 
former trial may be made where 


necessary in laying a predicate in an 
effort to impeach witness by a show¬ 
ing that witness gave different tes¬ 
timony at former trial. 

Tex.—Flippin v. State, 145 S.W.2d 
1098, 140 Tex.Cr. 615. 

Form of cross-examluatioii held 
proper 

Mo.—State v. Wright, 77 S.W.2d 459, 
336 Mo. 135. 

Beq.iiiremeiLt held imposed by statute 
Cal.—^People v. Raven, 282 P.2d 866, 
44 C.2d 623—People v. Sykes, 280 
P.2d 769, 44 C.2d 166, certiorari 
denied 76 S.Ct. 780, 349 U.S. 934, 
99 L.Bd. 1263. 

Bums V. California Milk Trans¬ 
port. 200 P.2d 43, 89 C.A.2d 70. 
Or.—State v. Nortin, 133 P.2d 262, 
170 Or. 296. 

70 C.J. p 1094 note 91. 

60. U.S.—Burton v. U. S., C.A.La.. 
176 P.2d 960, rehearing denied 176 
F,2d 866, certiorari denied 70 S.Ct 
347, 838 U.S. 909, 94 L.Bd. 660, 
Cawthorn v. U. S.. 70 S.Ct 347, 338 
U.S. 909, 94 L.Bd. 660, rehearing 
denied 70 S.Ct 666, 339 U.S. 916, 94 
L.Bd. 1341, certiorari denied La 
Branche v. U. S., 70 S.Ct 347, 338 
U.S. 909, 94 L.Bd. 660. 

Adamos v. New York Life Ins. 
Co., D.C.Pa., 22 F.Supp. 162, affirm¬ 
ed, C.C.A., 94 F.2d 943. 

Ill.—Zorger v. Prudential Ins. Co. of 
America, 282 IlLApp. 444. 

Minn,—Price v. Grieger, 70 N.W.2d 
421, 244 Minn. 466. 

N.Y.—^Wolfe V. Madison Ave. Coach 
Co., 13 N.Y,S.2d 741, 171 Misc. 707. 
Oki.—Seabolt v. State, 67 P.2d 278, 69 
OkLCr. 1. 

—Commonwealth v. Rothman, 77 
A,2d 731, 168 Pa,Super, 163. 

—Corpus Juris dlted in Ray v. 
Gage, Civ.App,, 269 S.W.2d 411, 419, 
error refused no reversible error— 
Acker v, Thompson, Civ.App., 128 
S.W,2d 852, reversed by agreement 
Wash.—^McCall v. Washington Co-op. 
Farmers Ass'n, 212 P.2d 818, 35 
Wash.2d 337. 

—state V. Johnson, 267 N.W. 14, 
221 Wis. 444. 

70 C.J. P 1092 note 80. 

Necessity of reply 

It is necessary that witness make 
his reply, and mere fact that he was 
asked is of no consequence if he was 
not permitted to answer question put 
to him. 

U.S.—Bennett v. Hoffman, C.C.A.N. 
Y., 289 F. 797. 
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51. N.Y.—Wolfe V. Madison Ave. 
Coh^h Co., 13 N.Y.S.2d 741. 171 
Misc. 707. 

Tex.— Corpus Juris cited iu Ray v. 
Gage, Civ.App., 269 S.W.2d 411, 419, 
error refused no reversible error. 

70 C.J. p 1093 note 81. 

52. U.S.—Burton v. U. S., C.A.La., 
176 F.2d 960, rehearing denied 176 
P.2d 866, certiorari denied 70 S.Ct. 
347, 338 U.S. 909, 94 L.Bd. 560, 
Cawthorn v. U. S., 70 S.Ct. 347, 338 
U.S. 909, 94 L.Bd. 560, rehearing 
denied 70 S.Ct. 665, 339 U.S. 916, 
94 L.Bd. 1341, certiorari denied La 
Branche v. U. S., 70 S.Ct. 347, 338 
U.S. 909, 94 L.Bd. 560. 

Ala.—Williams v. State, 39 So.2d 29, 
34 Ala.App. 263, certiorari denied 
39 So.2d 37, 251 Ala. 397, certiorari 
denied 39 So.2d 39, 261 Ala. 696. 

Ark.—Johnson v. Daniels, 254 S.W.2d 
946, 221 Ark. 276. 

Minn.—^Prlce v. Grelger, 70 N.W.2d 
421, 244 Minn. 466. 

N.Y.—Wolfe V. Madison Ave. Coach 
Co., 13 N.Y.S.2d 741, 171 Misc. 707. 

Pa.—Commonwealth v. Rothman, 77 
A.2d 731, 168 Pa.Super. 163. 

Tex.— Cdrpus Juris cited iu Hay v. 
Gage, Civ.App., 269 S.W.2d 411, 
4^19, error refused no reversible 
error—Acker v. Thompson, Civ. 
App., 128 S.W.2d 852, reversed by 
agreement. 

Wash.—^McCall v. Washington Co-op. 
Farmers Ass*n, 212 P.2d 813, 35 
Wash.2d 337. 

I Wis.—State v. Johnson, 267 N.W. 14, 

I 221 Wis. 444. 

70 C.J. p 1093 note 82. 

Bight to introduce evidence of state¬ 
ments where admission by witness 
is accompanied by explanation see 
infra S 610. 

Statutes held to impose requirement 

U.S.—Zamora v. U. S., C.C.A.Alaska, 
112 F.2d 631. 

Cal.—^People v. Raven, 282 P.2d 866, 
44 C.2d 623—People v. Sykes, 280 
P.2d 769, 44 C.2d 166, certiorari 
denied 76 S.Ct. 780, 349 U.S. 934. 
99 L.Bd. 1263—People v, Collup, 
167 P.2d 714, 27 C.2d 829. 

People V. Abair, 228 P.2d 336, 
102 C.A.2d 765—Masato Sumida v. 
Paciflc Auto. Ins. Co., 125 P.2d 87, 
61 C.A.2d 472—^Le Cyr v. Dow, 86 
P.2d 900, 80 C,A.2d 457. 

Or.—State v. Nortin, 133 P.2d 262, 
170 Or. 206. 

70 C.J. p 1094 note 92, p 1112 note 
29. 

53. Pa.—Commonwealth v. Fields, 
90 A.2d 891, 171 Pa.Super. 177— 
Kelter v. Miller, 170 A. 364, 111 Pa. 
Super. 594. 
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the statements;®^ and in some jurisdictions it is 
held that it is unnecessary first to call the attention 
of the witness to the impeaching* statements,®® or to 
inquire of the witness whether or not he made 
such statements,®® or to give the witness an op¬ 
portunity to explain.®*^ 

Questions asked for the purpose of laying the re¬ 
quired foundation do not make the witness the wit¬ 
ness of the cross-examiners so as to bar contradic¬ 
tory evidence.®® 

Impsachment by pfoof of oinission to testify* It is 
generally held that, where the witness of an ad¬ 
verse party is to be impeached by proof of an omis¬ 
sion to testify on a prior occasion as to matter con¬ 
cerning which he has testified, he must be examined 
as to such omission.®^ 

(2) Written Evidence 

VS^here the laying of a foundation Is necessary In or¬ 


der to Impeach a witness of an adverse party by written 
evidence of inconsistent or contradictory statements, the 
witness should be examined by proper questions, his at¬ 
tention should be called to such statements, and he should 
be asked whether or not he made them, and afforded an 
opportunity for explanation, or affirmance or denial of the 
authenticity of the writing. 

In jurisdictions in which the laying of a founda¬ 
tion is necessary to impeach a witness of an ad¬ 
verse party by written evidence of inconsistent or 
contradictory statements, in order to lay such re¬ 
quired foundation, the witness first should be ex¬ 
amined by proper questioning,^# his attention should 
be called to such statements,®^ and he should be 
act-oH whether or not he made them,®* and afforded 
an opportunity for explanation,®® or affimance,®® 
or denial®® of the authenticity of the writing. 

Such statements should be produced at the tinie 
of such questioning,®® unless production thereof is 
excused by exceptional circumstances,®'f and be 


Harper v. Spera Const. Co., Com. 
PL, 5 Cumb.L.J. 181. 

70 C.J. P 1093 note 84. 

54. Vt.—Miller v. Pearce. 85 A. 620, 
86 Vt. 822. 43 L 1 .R.A.N.S. 882. 

70 C.J. P 1093 note 86 . 

55. Mass.—Allin v. Whittemore, 50 
N.E. 618, 171 Mass. 259. 

70 C.J. P 1090 note 73. 

56. N.C.—State v, Wellmon, 22 S.B. 

2d 437 , 222 N.C. 215—State v. Car¬ 
den, 183 S.B. 898, 209 N.C. 404, cer¬ 
tiorari denied Carden v. State of 
North Carolina, 66 S.Ct. 960, 298 
U.S. 682, 80 L.Ed. 1402—State v. 
Patterson, 24 N.C. 346, 38 Am.D. 
699. ’ 

70 C.J. P 1090 note 74. 

57. Mass.—Allin v. Whittemore, 50 
N.E. 618, 171 Mass. 259. 

70 C.J. P 1090 note 76. 

58. Tex.—Bell v. State, 267 S.W. 718, 
99 Tex.Cr, 28. 

59. N.T.—Kissinger v. Quirin, 200 
N.T.S. 599, 206 App.DiV. 126. 

60. Minn.—^Price v. Grieger, 70 N.W. 
2d 421, 244 Minn. 466. 

Tex.—^Thompson v. Denham, Civ. 
App., 250 S.W.2d 460, refused no 
reversible error. 

Va.—Saunders v. Hall. 11 S.E.2a 592, 
176 Va. 626. 

70 C.J. P 1094 note 98. 

61. U.S.— 'R. B. Tyler Co. v. Green¬ 
up, C.C.A.Tenn., 140 F.2d 896. 

U. S. V. Wolf. D.aPa., 102 F. 
Supp. 824. 

Colo.—Alden v. Watson, 102 P.2d 479, 
106 Colo. 103. 

ni.—V. Bergfeld, 274 IB* 
App. 97. 

Nolan V. Pabsco Corp., 125 A.2d 
903. 42 N.J.Super. 129—^Miller v. 
Henderson, 124 A.2d 23, 41 N.J. 
Super. 15. 


Maulsbury v, Shure, 170 A. 41, 12 
N.J.Mlsc. 137. 

Wash.—State v. Fliehman, 212 P.2d 
794, 35 Wash.2d 243. 

70 C.J. P 1094 note 99. 

62. U.S .—R B. Tyler Co. v. Greenup, 
C.C.A.Tenn.. 140 F.2d 896. 

Cal.—Dorman v. Taylor, 248 P.2d 441, 
118 C,A.2d 605. 

—^Nolan v. Pabsco Corp., 125 A.2d 
903, 42 N.J.Super. 129—^Miller v. 
Henderson. 124 A.2d 23, 41 N.J. 
Super. 15. | 

Maulsbury v. Shure, 170 A. 41, 12 
N.J.MISC. 137. 

70 C.J. p 1094 note 1. 

Requirement of authentication gen¬ 
erally see infra § 616. 

Signature 

Witness may be asked whether he 
signed certain statements which 
would impeach his previous testimo¬ 
ny for opposite party. 

Ill. —Rodenkirk, for Use of Deiten- 
bach v. State Farm Mut Auto. Ins. 
Co., 60 N.E.2d 269, 325 ULApp. 421. 

Proper foundation held laid 
Ala.—Johnson v. State, 22 So.2d 102, 
32 Ala.App. 101, reversed on other 
grounds 22 So.2d 106, 246 Ala. 630. 
Ill.—^Little V. Gogotz, 58 N.E2d 336, 
324 IlLApp. 516. 

03 , U.S.—U. S. V. Wolf, D.C.Pa., 102 
F.Supp. 824. 

Colo.—Alden v. Watson, 102 P.2d 479, 
106 Colo. 103. 

Ill.—Mahannah v. Bergfeld, 274 Ill. 
App. 97. 

N.J.—^Nolan v. Pabsco Corp., 125 A.2d 
903, 42 N.J.Super. 129. 

Tex.—^Thompson v. Denham, Civ. 
App., 260 S.W.2d 460, refused no 
reversible error. 

Va.—Saunders v. Hall, 11 S.E.2d 592, 
176 Va. 626. 


Wash.—State v. Fliehman, 212 P.2d 
794, 86 Wa8h.2d 243. 

70 C.J. p 1094 note 2 . 

Potmdation hbld mUILciently laid 
Okl.—^Ward v. State, 222 P.2d 178, 
92 OkLCr. 148 —Alcorn v. State^ 106 
P.2d 838, 70 OkLCr. 886 . 

64. D.S.—Kimble v. Kiser, C.C.A. 
W.Va., 69 F.2d 626. 

Neb.—^Bartlett v. Cheesebrough, 49 
N.W. 360, 32 Neb. 339. 

65. Colo.—Alden v. Watson, 102 P.2d 
479, 106 Colo. 103. 

N.J.—^Nolan v. Pabsco Corp., 125 
A.2d 908, 42 N.J.Super. 129. 

70 C.J. p 1096 note 4. 

66 . Ohio.—Dietsch ▼. Mayberry, 47 
N.E.2d 404, 70 Ohio App. 627. 

70 C.J. p 1096 note 6 . 

67. U.S.—The Charles Morgan, 

5 S.Ct. 1172, 116 U.S. 69, 29 D.Ed. 
316. 

Xost depofdtion 

Counsel's reference to carbon copy 
of previous answers given by wit¬ 
nesses in lost deposition which had 
never been properly transmitted was 
held permissible, in questioning wit¬ 
nesses. to lay foundation for their 
impeachment and to refresh coun¬ 
sel's recollection in testifying him¬ 
self as to previous answers. 

Ga.—Lazar v. Black & White Cab 
Co.. 179 S.B. 260, 60 Ga.App. 667. 

Triiaii.tloipated need 

Prosecution was not obliged to an¬ 
ticipate need for and to have in 
court, without prior notice to pro¬ 
duce, a paper containing a statement 
with which it was sought to lay 
foundation fop impeaching a witness. 
N.J.—State V. Simon, 178 A, 728, 116 
N.J.Law 207. 
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shown to,®8 or read to^® or the witness, and 
marked for identification,although it has been 
held that cross-examination of a witness for the 
purpose of impeachment concerning a letter which 
was not shown to him was not error.'^^ xhc rules 
with respect to the laying of a foundation for im¬ 
peachment do not apply, however, where the prior 
statement of the witness in writing was under the 
control of, or within the knowledge of, the opposite 
party and where neither the impeaching party nor 
his counsel was permitted to have access to it, to 
learn its contents, or to introduce it in evidence.73 

In jurisdictions in which no foundation need be 
laid to impeach a witness of an adverse party by 
written evidence of inconsistent or contradictory 
statements, the attention of the witness need not be 
called to such statements,^4 nor need inquiry be 
made of him with respect to themJ® it has also 
been held that whether a party shall be permitted 
to endeavor to discredit a witness of an adverse par¬ 
ty by written evidence of inconsistent or contradic¬ 
tory statements without first calling the attention of 
the witness to them is a matter for the exercise of 
a sound discretion by the trial judge,*^® 

Extrajudicial statements. In jurisdictions in 
which it is necessary to lay a foundation for im¬ 
peachment of the nature under discussion, it is held, 
in accordance with the foregoing rules, that, where 
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it is sought to introduce a writing of an extra¬ 
judicial statement as inconsistent with, or contra¬ 
dictory of, the testimony of a witness of an ad¬ 
verse party, witness must be examined as to such 
statement,'^'^ and the writing produced,*^® unless its 
absence is accounted for,*^® and shown®® or read®^ 
to the witness. His attention must be called to such 
writing,®® and inquiry made of him whether he 
made the statement,®® and an opportunity afforded 
to admit or deny,®4 qj- explain.®® A statute requir¬ 
ing written statements of the witness to be shown 
to him before any question is put to him concern¬ 
ing them has been held to apply, however, only to 
written statements signed by the witness, and not 
to unsigned memoranda made by other parties.®® 

Where the writing purports to be written or 
signed by the witness, a foundation is properly laid 
by showing the witness the writing,®^ and by ask¬ 
ing him if he wrote it®® or signed it.®® According 
to some authorities, however, it is not necessary to 
call his attention specifically to the statements there¬ 
in claimed to be in conflict with his testimony;®® and 
other authorities hold that the attention of the wit¬ 
ness must be directed to the alleged contradictory 
statements in the writing, even though it is signed 
by him.®^ 

Where the impeaching evidence consists of an af¬ 
fidavit, it must be shown®® or read®® to the wit- 


«8. U.S.—Zamora v. XT. S., C.C,A. 

Alaska, 112 F.24 681. 

<5a.—Metropolitan Life Ins. Co. v, 
Saul, 5 S.B.2d 214, 189 Ga. 1. 

Wrilharbia Realty Co. v. Carring¬ 
ton, 0 S.B.2d 842, 62 Ga.App. 778. 
Ill.—^Reilly Tar & Chemical Corp. v. 
Lewis, 38 N.B.2d 798, 312 IlLApp. 
654. 

Minn.—^Price v. Grieger, 70 N.W.2d 
421, 244 Minn. 466. 

Ohio.—^Bluesteln v. Thompson, 139 
N.B.2d 668, 102 Ohio App. 157. 

70 C.J. p 1096 note 7. 

•69. Ga.—Wilharbia Realty Co. v. 
Carrington, 9 S.B,2d 842, 62 Ga. 
App. 778. 

Ill.—Reilly Tar & Chemical Corp. v- 
Lewis, 38 N.E.2d 798, 312 Ill.App. 
654. 

70 C.J. p 1095 note 8. 

70. Iowa.—Morrison v. Myers, 11 
Iowa 638. 

70 C.J. p 1095 note 9. 

7L N.T.—Larkin v. Nassau Electric 
R. Co., 98 N.B. 465, 205 N.T. 267— 
Wisniewski v. New York Cent. R. 
Co., 238 N.T.S. 429, 228 App.Div. 
27. 

72. U.S.—IT. S. V. Pilliard, C.C,A. 
N.T., 101 P.2d 829, certiorari de¬ 
nied Dilllard V. U. S., 69 S.Ct. 484, 
306 U.S. 636, 83 L.Bd. 1036, Koven 
V. U. S., 69 S.Ct. 484, 306 U.S. 636, 


83 L.Bd. 1036 and Donegan v. U, 
S., 69 S.Ct. 484, 306 U.S. 636, 83 L. 
Ed. 1036. 

73. Mich.—People v. Salimone, 261 
N.W. 694, 266 Mich. 486. 

74- Me.—Currier v. Bajigor Ry. & 
Electric Co., Ill A. 333, 119 Ma 
313, 

75. Me.—Currier v. Bangor Ry. & 
Electric Co., supra. 

76- Pa.—Sweeney v. Ployd, 90 Pa. 
Super. 14. 

77. Wash.—State v. Miehman, 212 
P.2d 794, 36 Wash.2d 243. 

70 C,J. p 1095 note 14, 

78. Ohio.—Dietsch v. Mayberry, 47 
N.B.2d 404, 70 Ohio App. 627. 

70 C.J. p 1095 note 15. 

79. Md.—O’Brien v. State, 94 A. 
1034, 126 Md. 270. 

70 C.J. p 1096 note 16. 

80. Ill,—Carroll v. Krause, 280 Ill. 
App. 62. 

70 C.J. p 1096 note 17. 

8L Ill.—Carroll v. Krause, supra. 

70 C,J. p 1096 note 18. 

82. Nev.—Tonopah Lumber Co. v. 
Riley, 96 P. 1001, 30 Nev. 312. 

70 C.J. p 1096 note 19. 

83. CaL—Dorman v. Taylor, 248 P. 
2d 441, 113 aA.2d 505. 

70 C.J. p 1096 note 20. 
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84. Colo.—Alden v. Watson, 102 P. 

2d 479, 106 Colo. 103. 

70 C.J. p 1096 note 21. 

86. Colo.—Alden v. Watson, supra. 
Wash.—State v. Fliehman, 212 P.2d 
794, 35 Wash.2a 243. 

70 C.J. p 1096 note 22. 

86. Cal.—People v. Bjornsen, 180 P. 
2d 443, 79 aA.2d 519—People v. 

[ Young, 160 P.2d 132, 70 C.A.2d 28. 

87. Mo.—George C. Porter Motor 
Corporation v. U. S. Casualty Co., 
App., 18 S.W.2d 133. 

88. Ill.—^Perishable Freight Transp. 
Co. V. O’Neill. 41 IlLApp. 423. 

89. 111.—Hapke v. Brandon, 99 N.B. 
2d 636, 343 IlLApp. 624. 

70 C.J. p 1096 note 26. 

90. Mo.—George C. Porter Motor 
Corporation v. U. S. Casualty Co., 
App., 18 S.W.2d 133. 

70 C.J. p 1096 note 27. 

91. N.M.—^Lopez V. Atchison, T. & 
S. F. Ry. Co., 288 P.2d 678, 60 N.M. 
134. 

70 C.J. p 1097 note 28. 

92. Ky.—Hendrickson v. Common¬ 
wealth, 64 S.W. 954, 28 Ky.L. 1191. 

70 C.J. p 1097 note 29. 

93. Minn.—Hyde v. Kloos, 168 N.W. 
920, 134 Minn. 165. 

I 70 C.J. p 1097 note 30. 
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ness, and his attention must be called to the writ¬ 
ing,and to the particular statement therein al¬ 
leged to be inconsistent with, or contradictory of, 
the testimony.35 Furthermore, inquiry should be 
made as to whether or not he made the statement,^® 
and an opportunity must be afforded him to ex¬ 
plain.®^ 

Judicial statement in general. In jurisdictions in 
which a foundation must be laid in order to impeach 
a witness of an adverse party, where the impeach¬ 
ing evidence consists of testimony in a judicial pro¬ 
ceeding, reduced to writing by the witness or sub¬ 
scribed by him, such witness must have his attention 
directed to the writing,and be afforded an op¬ 
portunity to explain,and the writing must be 
shown to him.l In a jurisdiction in which no 
foundation need be laid for the impeachment of a 
witness of an adverse party by written evidence of 
inconsistent or contradictory statements, however, 
where the impeaching evidence consists of testi¬ 
mony at a former trial or hearing, it is not necessary 
that the attention of the witness be called to such 
testimony.^ 

Testimony before coroner. Where the written 
evidence consists of testimony before a coroner, 
in order to lay the foundation such evidence must 


be authenticated,3 it must be shown to the witness 
sought to be impeached,^ the attention of the wit¬ 
ness must have been directed to such evidence,® al¬ 
though not to the specific inconsistent or contradic¬ 
tory statements therein,® and inquiry made of the 
witness whether or not he made the statements.*^ 

Testimony before committing magistrate. Where 
the impeaching evidence consists of a statement of 
testimony, in writing, before a committing magis¬ 
trate, in order to lay the required foundation such 
evidence must be produced,® and be shown to,® or 
read to^® or hy,^^ the witness, or its absence ac¬ 
counted for,12 it must be identified,!® the attention 
of the witness must be called to such statements, 
and inquiry made as to whether or not witness had 
made such written statements.!® Opportunity must 
also be afforded the witness to admit or deny,!® or 
explain.!*^ 

Testimony before grand jury. Where the im¬ 
peaching written evidence consists of testimony be¬ 
fore a grand jury, the required foundation is to be 
laid by showing!® or reading!® it to the witness or 
allowing him to read it,®® by calling his attention to 
such testimony,®! although not to particular state¬ 
ments alleged to be contained therein,®® by inquiring 
whether or not he made the statements,®® and by 


94. Ill.—^Petrea v. Hediger, 178 Ill. 
App. 203. 

Wyo.—^Dayton v. The Wyoming Na¬ 
tional Bank, 1 Wyo. 263. 

95. U.S.—Richards v. U, S., Neb., 
176 F. 911, 99 C.C.A. 401. 

70 C.J. P 1097 note 32. 

96. Mo.—Swift & Co. V. C. B. Scott 
& Co., 163 S.W. 638, 181 MoJipp. 1. 

70 C.J. p 1097 note 33. 

97. Colo.—^Michigan F., etc.. Ins. Co. 
V. Wich, 46 P. 687, 8 Colo.App. 409. 

98. La.—State v. Simon, 59 So. 875, 
131 La. 520. 

Mich.—^People v. Schultz, 213 N.W. 
135, 238 Mich. 15. 

99. Mich.—^People v. Schultz, supra. 

1. Or.—State v. Crockett, 65 P. 447,1 
39 Or. 76. 

70 C.J. P 1097 note 39. 

2. Me.—Currier v. Bangor Ry. & 
Electric Co., Ill A. 333, 119 Me. 
813. 

3. Mont—State v. Pugh, 40 P. 861, 
16 Mont 343. 

Or.—State v. Martin, 83 P. 849, 47 
Or. 282, 8 Ann.Cas. 769. 

4. Mont—State v. O’Brien, 43 P. 
1091, 44 P. 399, 18 Mont 1. 

70 CJ*. P 1097 note 41. 

6. Ill.—Consolidated Ice Mach. Co. 
V. Keifer, 26 N.E. 799, 134 Ill. 481, 
23 Am.S.R. 688, 10 L.R.A. 696. 

6. N.T.—People V. Taylor, 43 Hun 
419. 


7. Ark.—Lassiter v. State, 208 S.W. 
21, 137 Ark. 273. 

70 C.J. p 1097 note 44. 

8. Ala,—Floyd v. State, 2 So. 683, 
82 Ala. 16. 

70 C.J. p 1096 note 46. 

9. Ala.—Carden v. State, 4 So. 823, 
84 Ala. 417. 

70 C.J. p 1098 note 47. 

10. Ala.—Carden v. State, supra. 

70 C.J. p 1098 note 48. 

11. Cal,—People v. Lambert, 52 P. 
307, 120 C. 170. 

70 C.J. p 1098 note 49. 

12. Ala.—^Floyd V. State, 2 So. 683, 
82 Ala. 16. 

13. Mo.—State v. Ripey, 129 S.W. 
646. 229 Mo. 657. 

70 C.J. p 1098 note 61. 

14. Cal.—People v. Poster, 4 P.2d 
173, 117 C,A. 439. 

I 70 C.J. p 1098 note 62. 

15. N.D.—State v. Mueller, 168 N.W. 
66, 40 N.I>. 35. 

70 C.J. p 1098 note 63. 
tree of interpreter 

Where testimony was taken by of¬ 
ficial stenographer at preliminary ex¬ 
amination and transcript thereof was 
accessible to defendant, he was re¬ 
quired, in undertaking to impeach 
such testimony, to call attention of 
witness to specific matter, permit 
l 1 ^m to read questions and answers, 
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and then ask him if he so testified, 
notwithstanding interpreter was 
used. 

Cal.—^People v. Larrios, 30 P.2d 404, 
220 C. 236. 

Interrogation in terms of oonolnslona 
Witness cannot be Impeached by 
interrogating him In terms of con¬ 
clusions as to whether his testimony 
at preliminary hearing was contra¬ 
dictory of his testimony at trial 
Cal.—^People v. Larrios, supra. 

18. Mich.—^People v. Schultz, 213 N. 
W. 136, 238 Mich. 16. 

17. Cal.—^People v. Lambert, 62 P. 
307, 120 C. 170. 

I 70 C.J. p 1098 note 55. 

18. Tex.—^Morris v. State, 206 S.W. 
82, 84 Tex,Cr. 100. 

19. Ark.—Nash v. State, 84 S.W^ 
497, 73 Ark, 399. 

Iowa.—State v. Kiute, 140 N.W. 864, 
160 Iowa 170. 

20. Ark.—^Nash v. State, 84 S.W. 497, 
73 Ark. 399. 

21. Ill.—Hoge V. People, 6 N.B. 796, 
117 Ill. 36. 

Iowa.—State v. Ostrander, 18 Iowa 
435. 

22. Mo.—State v. Matthews, 88 Mo. 

121 . 

23. Ark.—Nash v. State, 84 S.W, 
497, 73 Ark. 399. 

70 aJ. P 1098 note 62. 
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affording an opportunity for explanation.^^ 

Testimony on former trial. Where the impeach¬ 
ing evidence consists of testimony on a former 
trial, evidenced by writing, in order to lay the re¬ 
quired foundation, the writing must be shown^B or 
read^® to the witness, his attention must be called 
to the evidence,and inquiry made whether he 
made such statements,28 and an opportunity afforded 
him to admit or deny,2® or to explain,20 or correct, 
the alleged inconsistency or contradiction.^! 

Statement in pleading. If the impeaching written 
statement is contained in a pleading, to lay the re¬ 
quired foundation the attention of the witness must 
be called to it,22 and inquiry made of the witness as 
to such pleading.22 

Statement in deposition. Where the impeaching 
evidence consists of a deposition, in order to lay 
the foundation the writing must be shown to the wit- 
ness24 or read to him,25 and, except in jurisdic¬ 
tions in which no foundation need be laid,26 the 
writing must be called to the attention of the wit- 
ness,27 and inquiry made as to whether or not the 
witness made the statements ;2 8 and an opportunity 
must be given the witness to admit or deny the al¬ 
leged inconsistency or contradiction,^^ or to ex¬ 


plain it.^® It has been held that it is not necessary 
to specify particular parts of the deposition and to 
ask the witness whether or not he so stated,^^ al¬ 
though the contrary is the rule in some jurisdic- 
tions.^2 Where the witness has admitted the genu¬ 
ineness of the deposition, the deposition itself must 
be introduced in evidence.^2 

Statement in record of prior action. Where the 
written statement is contained in the record of a 
prior action, in order to impeach the witness in such 
manner the record must be shown to him.^^ 

b. Party as Witness 

Where the linpeaching testimony is admissible as an 
admission against a party in a civil action op an accused 
in a criminal prosecution, It is not ordinarily necessary 
to call the attention of the party witness to the testimony 
or to ask him whether he made such declarations or give 
him an opportunity to admit or deny them, or to explain 
the apparent inconsistency; but the rule is otherwise 
where the sole purpose of Introducing proof of the in¬ 
consistent statement is impeachment. 

Where the impeaching oral testimony is admis¬ 
sible against the party in a civil action, who as a 
witness is being impeached, as an admission, it is 
not necessary to call the attention of the party wit¬ 
ness to such testimony,^® or to ask him whether or 


24. Ill.—^Hoffe V. People, 6 N.B. 796, 

117 Ill. 35. 

Iowa.—State v. Phillips, 92 N.W. 876, 

118 Iowa 660. 

25. Cal.—^Umemoto v. McDonald, 58 
P.2d 1274, 6 C,2d 587. 

Ky.—^Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky, 622. 

70 C.J. P 1099 note 67. 

26. Ky.—Meadors v. Commonwealth, 
supra. 

70 C.J. P 1099 note 68. 

If witness cannot read, or if la*t- 
gxiage is unknown to witness, tran¬ 
script must be read to witness before 
it may be used for impeachment. 

Cal.—^Umemoto v. McDonald, 58 P.2d 
1274, 6 C.2d 687. 

27 . Vt.—^Bennett v. Robertson, 177 
A. 626, 107 Vt. 202, 98 A.L.R. 152. 

70 C.J. P 1099 note 69. 

28. Ky.—Meadors v. Commonwealth, 
136 S.W.2d 1066, 281 Ky. 622. 

70 C.J. P 1099 note 70. 

Proper procedure for counsel for 
accused, in order to impeach state's 
witness, was to ask witness Ques¬ 
tions without reference to record on 
former trial, then refer to record 
and ask if certain Questions were 
asked and certain answers thereto 
were given, and hence it was not er¬ 
ror to refuse to allow counsel for ac¬ 
cused, in attempting to impeach 
state's witness on cross-examination, 
to use record on former trial in ask¬ 
ing witness auestions. 


Pla.—Vaccaro v. State, 11 So.2d 186, 
152 Fla. 123. 

29 . vt. —Bennett v. Robertson, 177 
A. 626, 107 Vt. 202, 98 A.L..R. 162. 

Wash,—Mojas v. McNutt, 240 P.2d 
928, 40 Wash.2d 61. 

70 CJ. p 1099 note 71. 

30. Ky.—Meadors v. Commonwealth, 
136 S.W.2d 1066, 281 Ky. 622. 

Tex.—^Acker v. Thompson, Clv.App., 
128 S.w.2d 852, reversed by agree¬ 
ment 

Wash,—Mojas v. McNutt. 240 P.2d 
928, 40 Wash,2d 61. 

70 C.Jr. p 1099 note 72~p 1114 note 76. 

31. Va,—^Keatts v. Shelton, 63 S.B. 
2d 10, 191 Va. 768—^McGehee v. 
Perkins, 49 S.E.2d 304, 188 Va. 116. 

70 C.J, p 1099 note 73. 

32. D.C.—Partridge v. U. S.. 39 App. 
D.C. 671, Ann.Cas.lOlTD, 622. 

N.J.—State V. Baldanzo, 145 A 734, 7 
N.J.Misc. 421, reversed on other 
grounds 148 A 726, 106 N.J.Daw 
498, 67 AL.R. 1207. 

33. Cal,—Zanotto v. Marogna, 268 P. 
2d 826, 124 C.A2d 329. 

—State V. Baldanzo, 145 A 734, 
7 N.J.Misa 421, reversed on other 
grounds 148 A. 726, 106 N.J.Law 
498, 67 A.Lf.R. 1207. 

34. Ill.—^Reilly Tar & Chemical 
Corp. V. Lewis, 61 N.B.2d 290, 826 
I11.APP. 84. 

70 C.J. p 1099 note 74. 

35. Ill.—^Reilly Tar & Chemical 
Corp. V. Lewis, supra. 
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36. Mass.—Commonwealth v. Haw¬ 
kins, 3 Gray 463. 

37. S.D.—Catlett v. Stokes, 146 N. 
W. 554, 33 S.D. 278. 

70 C.J. p 1099 note 77. 

38. U.S.—Chapin v. Siger, C.C.Mich., 

5 F.Cas.No. 2,600, 4 McLean 378. 

70 C.J. p 1099 note 78. 

39. Neb.—Strader v. White, 2 Neb. 
348, overruled on other grounds 
Waggoner v. Creighton First Nat. 
Bank, 61 N.W. 112, 43 Neb. 84. 

40. S.D.—4::atlett v. Stokes, 145 N.W. 
554, 33 S.D. 278. 

70 C.J. p 1099 note 80. 

41. N.T.—^Romertze v. Bast River 
Nat. Bank, 49 N.Y. 677. 

70 C,J. p 1099 note 81. 

42. Minn.—^Hammond v. Dike, 44 N. 
W. 61, 42 Minn. 273, 18 Am.S.R. 
503. 

43 . Mo.—State V. Hutchens, 271 S. 
W. 625—^Littig V. Urbauer-Atwood 
Heating Co., 237 S.W. 779, 292 Mo. 
226. 

44. Cal.—^People v. Warrington, 251 
P. 327, 80 C.A 167. 

70 C.J. p 1099 note 84. 

45. Minn.—^Lovel v. Squirt Bottling 
Co. of Waconia, 48 N.W.2d 626, 234 
Minn. 333. 

70 C.J. P 1100 note 86. 

Necessity of laying foundation for 
impeachment of party by proof of 
inconsistent or contradictory state¬ 
ments see supra S BOO. 
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not he made such declarations,^® or afford him an 
opportunity to admit or deny the apparent incon¬ 
sistency^*^ or explain it.“*® Before the statement can 
be received, however, it must be shown to be con¬ 
tradictory to such party’s testimony, or to contain 
admissions inconsistent therewith.^^ 

So in order to lay the foundation for the im¬ 
peachment of accused in a criminal prosecution by 
proof of inconsistent or contradictory statements, it 
has been held not necessary to call the attention of 
accused to such statements;®® and where it is at¬ 
tempted to show that a prior statement of accused 
materially differs from his statutory statement to the 
jury, it is not necessary to direct his attention to 
such prior statement.®^ 

Moreover, where written evidence of extrajudicial 
statements, admissible against the party making 
them as admissions, are introduced for the purpose 
of impeaching such party in a civil action by proof 
of inconsistent or contradictory statements, it is not 
necessary that such party have been previously ex¬ 
amined as to whether or not he made such state- 
ments.®2 

Where sole purpose is impeachment. Where the 
sole purpose of introducing proof of inconsistent 
or contradictory statements of a party in a civil 


action is to impeach him, in order to lay the re¬ 
quired foundation inquiry must be made whether 
or not he made such statements,®® and an opportu¬ 
nity must be afforded him to explain.®^ 

Likewise, in order to lay a foundation for the 
impeachment of accused in a criminal prosecution 
by proof of inconsistent statements, the general rule 
as to the mode of laying the foundation for such 
impeachment of witnesses ordinarily applies,®® pro¬ 
vided the statements are voluntary,®® and the atten¬ 
tion of the witness must be directed to such state¬ 
ments,®*^ he must be asked whether or not he made 
them,®® and an opportunity must be afforded him to* 
admit or deny the inconsistency or contradiction,®®" 
to correct it,®® or to explain it.®i Where a state¬ 
ment by accused, sufficient as a confession, is offered 
not as a confession but to impeach him as a witness,, 
the same foundation need not be laid as where the 
statement is introduced as a confession.®® 

Where the written statement of a party is intro¬ 
duced for the single purpose of impeaching his testi¬ 
mony in a civil or criminal case, the attention of 
such party must be called to such statement,®® and 
he must be asked whether or not he had made it,®* 
and the writing must be shown to him,®® and an op- 


46. Ark.—Collins v. Mack, 31 Ark. 
684. 

70 C.J. P 1100 note 87. 

Necessity of laying foundation for 
proof of admission by party gen¬ 
erally see Evidence § 369. 

47. Ala.—Hesk v. Ellis, 75 So. 329, 
200 Ala. 1. 

4a Pa.—Brubaker's Adm'r v. Tay¬ 
lor, 76 Pa. 83. 

70 C.J. P 1100 note 89. 

46. Minn.—^Price v. Greiger, 70 N.W. 
2d 421, 244 Minn. 466. 

50. Pa.— Commonweal til v. Dils- 
wortli, 137 A. 683, 289 Pa. 498. 

S.C.—State V. Freeman, 20 S.E. 974, 
43 S.C. 105. 

51. Ga.—Smith v. State, 86 S.E. 660, 
17 Ga.App. 298. 

70 C.J. p 1100 note 92. 

52. N.Y.—^Kennedy v. Wood, 4 N.Y. 
S. 758, 52 Hun 46. 

53. Ark.—^Drennen v. Lindsey, 15 
Ark. 859. 

54. Ark.—Drennen v. Lindsey, su¬ 
pra. 

Ohio.—^Taylor v. Ross, App., 78 N.B. 
2d 896, reversed on other grounds 
83 N.B.2d 222, 160 Ohio St. 448, 10 
A.L.R.2d 377. 

sa Mo.—State v. Clough, 88 S.W. 

2d 36, 827 Mo. 700. 

Ya.—^Davis v. Franke, 33 Gratt. 413, 
74 Va. 413. 


Proper foandation held laid 
Nev.—^Polito V. State, 282 P.2d 801, 71 
Nev. 135. 

Okl.—^Martin v. State, 61 P.2d 684, 
68 OkLCr. 187. 

5a Mo.—State v. Clough, 38 S.W. 
2d 36, 327 Mo. 700. 

57. Cal.—^People v. Angelopoulos, 86 
P.2d 873, 30 C.A.2d 638. 

70 C.J. p 1100 note 99. 

5a Ala.— Wiggins v. State, 173 So. 

890, 27 Ala.App. 451. 

La. —State v. Augusta, 7 So.2d 177, | 
199 La. 896. | 

70 C.J. p 1100 note L j 

59. Mo.—State v. aough, 38 S.W. 

2d 36, 327 Mo. 700. I 

60. Va.—Davis v. Franke, 33 Gratt. 
413, 74 Va. 413. 

61- Mo,—State v. Clough, 38 S.W.2d 
36, 327 Mo. 700. 

Va.—Davis v. Franke, 33 Gratt. 413, 
74 Va. 413. 

62. Mont—State v. Fisher, 88 P.2d 
63, 108 Mont 68. 

63. U.S.—U. S. V. Indian Trailer 
Corp., C.A.I11., 226 F.2d 695. 

Cal.—^People v. Angelopoulos, 86 P. 

2d 873, 30 C.A.2d 538. 

Utah.—^Malia, for Use and Ben. of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 857, 89 Utah 262. 

1 70 C.J. p 1100 note 14. 

600 


Unsigned statement of oral examina¬ 
tion 

If prosecution desired to use un¬ 
signed typewritten statement which 
purported to be a record made while 
accused was orally examined by 
county attorney and sheriif, and! 
which contained collateral matters 
that were prejudicial, for purpose of 
impeaching accused, each question 
and answer, on which impeachment 
was sought should have been called 
to his attention and all the questions 
and answers together should not have 
been introduced. 

Mont.—State v. Deeds, 243 P.2d 314, 
126 Mont 38. 

Qa.—Owen v. Palmour, 36 S.E. 
969, 111 Ga. 885. 

70 C.J. p 1100 note 16. 

Statements not introduoed In evl- 
denoe 

In prosecution for grand larceny 
wherein each person accused, testify¬ 
ing in his own behalf, denied having 
committed the theft, each might be 
examined concerning prior inconsist¬ 
ent statements which he had signed, 
even though the statements were not 
introduced in evidence. 

Mo.—State v. Kaufman, 254 S.W.2d 
640. 

65. Ky.—^Fox V. Commonwealth, 185 
S.W.2d 394, 299 Ky. 293. 

70 C.J. p 1101 note 16. 
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portunity must be afforded him to admit or deny,®® 
or to explain.®7 

Where the impeaching evidence consists of a 
pleading, admissible against the party as an ad¬ 
mission, the attention of the party need not have 
"been directed to such evidence,®® nor need inquiry 
have been made as to whether or not he made it.®^ 
So it has been held not an absolute requisite to 
•confront the party with an allegedly contradictory 
pleading while he was on the witness stand, wheth- 
■er such procedure should be followed being within 
the sound discretion of the trial judge.*^® 

Statements in deposition. Since statements made 
by a party in his deposition in the cause may con¬ 
tain relevant judicial admissions which are compe¬ 
tent against him, where such admissions are intro¬ 
duced for the purpose of discrediting him as being 
•contradictory or inconsistent with his testimony, it 
is not necessary that such statements inconsistent 
with the party’s testimony be called to the party’s 
attention.7i 

Written statement before coroner. Where the 
•evidence of inconsistent or contradictory statements 
consists of a written statement by a defendant be¬ 
fore a coroner, admissible against him as an ad¬ 
mission, the attention of such party need not be 
•called to such testimony.^2 

c. Party’s Own Witness 

In order to lay the foundation for the Impeachment 
of one's own witness by proof of inconsistent statements, 
his attention must be directed to the statements and he 
must be asked whether or not he made them. 

The general rule as to the mode of laying the 
foundation for the impeachment of adverse wit¬ 
nesses, which is discussed supra subdivision a of 
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this section, applies in the case of impeaching one’s 
own witness by proof of inconsistent statements,*^® 
so that in order to lay the required foundation the 
attention of the witness must be directed to the 
statements,74 and inquiry made whether or not he 
made such statements^® In accordance with the 
rules prevailing in some jurisdictions, however, it 
has been variously held that a hostile witness need 
not be asked whether he made the alleged incon¬ 
sistent statements,7® and that whether such inquiry 
should be made rests in the discretion of the trial 
court 77 Where the impeaching statement was made 
at the arraignment of the witness, and no effort is 
made to impeach the witness by a written instru¬ 
ment, it is not necessary to read the statement to 
the witness.7® 

Under the applicable statutes, in some jurisdic¬ 
tions, in order to impeach a part/s own witness who 
is adverse, such witness must be informed of the 
circumstances of the supposed statement sufficiently 
to designate the particular occasion,7® he must be 
asked whether or not he made such statements,®® 
be afforded an opportunity to explain them,®i and 
his attention must be directed to such statements.®® 

Impeachment by written evidence. In order to 
lay the required foundation for the impeachment of 
one’s own witness by written proof of inconsistent 
statements, where such impeachment is permitted, 
the attention of the witness must be called specifical¬ 
ly to the statements contained in the writing.®® 

Where statutory provisions relating to the mode 
of laying the foundation for impeachment by proof 
of inconsistent or contradictory statements have 
been construed to necessitate a foundation for writ¬ 
ten evidence of such statements, the statements must 


66. Utah.—^Malia, for Use and Ben. 
of Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 357, 89 Utah 262. 

67. Utah.—Malta, for Use and Ben. 
of Creditors of North Sanpete Bank 
V. Seeley, supra. 

70 C.J. p 1101 note 17. 

68. N.Y.—^Meyer v. Campbell, 20 N. 
T.S. 705, 1 Misc. 283. 

69. N.Y.—Meyer v. Campbell, supra. 

70. Pa.—Giles v. Valentic, 49 A-2d 
384, 365 Pa. 108. 

Slsoretioa held not abused 
Bejecting plaintiff's offer, for im¬ 
peachment purposes, of a portion of 
defendant's statement of claim In 
cross-suit, where plaintiff laid no 
srroundwork for impeachment of de¬ 
fendant by confronting him with con¬ 
tradictory pleadings. 

Pa.—Giles ▼. Valentic, supra. 


71. Cal.—White v. White, 23 P. 276, 
82 C. 427, 7 L.R.A. 799. 

72. N.T.—^People v. McCraney, 6 
Park.Cr, 49, 

73. Fla,—^Montgomery v. Knox, 3 So. 
211, 23 Fla. 695. 

Lia.—McDowell & Peck v. General 
Mut Ins. Co., 10 La.Ann. 16. 

74. Fla.—^Montgomery v. Knox, 3 So. 
211, 23 Fla. 696. 

Ind.—^Diffienderfer v. Scott, 32 N.B. 
87, 6 lnd.App. 243. 

75. Fla.—Williams v. Dickenson, 9 
So. 847, 28 Fla. 90. 

Ky.—^Nash v. Commonwealth, 42 S. 
W.2d 898, 240 Ky. 691. 

76. N.H.—State v. Chickering, 89 A. 
2d 206, 97 N-H. 368. 

77. N.J.—State V. D'Adame, 86 A- 

414, 84 N.J.Law 386, Ann.Cas. 

1914B 1109. 


78. Cal.—^People v. Kruger, 35 P. 
8$, 100 C. 523. 

79. Va,—^Nelson v. Commonwealth, 
160 S.E. 407, 163 Va. 909. 

70 C.J. p 1101 note 26. 

80. Ark.—Johnson v. Daniels, 254 S. 
W.2d 946. 221 Ark. 276. 

70 C.J. p 1101 note 26. 

81. Cal.—^People v. Bejmolds, 192 P. 
343. 48 C.A. 688. 

70 C.J. p 1101 note 27, p 1116 note 8. 

82. Ark.—Johnson v. Daniels, 254 S. 
W.2d 946, 221 Ark. 276. 

70 C. J. p 1101 note 28. 

83. Okl.—^Broshears v. State, 187 P. 
264, 17 Okl.Cr. 192. 

foundation held snfDLdently laid 
Okl.—Ward V. State, 222 P.2d 173, 92 
OkLCr. 143. 
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be offered,or shown, or read®® to the witness, 
and his attention must be called to them,®*^ and in¬ 
quiry made whether or not he made the answers 
theretofore given by him,S8 and an opportunity af¬ 
forded him to explain®^ or correct the inconsisten¬ 
cy.®® 

d. Absent Witness 

Where the testhnony of a witness who fs absent from 
the trial Is to be Impeached by proof of inconsistent 
statements, It Is generally necessary that the attention of 
the witness be directed to such statements, and that he 
be asked whether or not he made them, and be given an 
opportunity to deny or explain them. 

In order to lay the required foundation for the 
impeachment ^f a deposition of an absent witness 
by oral testimony of inconsistent or contradictory 
statements, the attention of the witness must be di¬ 
rected to such statements,even though it is dif¬ 
ficult or impossible to do so,®® and inquiry must be 
made of the witness whether or not he has made 
them,®® unless the inconsistent or contradictory 
statements were made after the taking of the depo¬ 
sition,®^ and an opportunity afforded the deponent 
of denial®® or explanation,®® unless it is difficult or 
impossible to do so.®^ 

Where an affidavit of an absent person whose 
testimony is desired is introduced in evidence, in 
order to lay a predicate for impeachment by oral 
testimony of inconsistent or contradictory state¬ 
ments, inquiry must be made as to such impeaching 
statements,®® but it has been held that, where the 
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evidence consists wholly of ex parte affidavits, in¬ 
consistent declarations, made out of court by the 
makers of the affidavits, may be proved by counter¬ 
affidavits without directing the attention of the 
witness to such statements.®® 

Where a party, in order to avoid a continuance 
because of the absence of a witness of the adverse 
party, stipulates as to what the witness would testify 
to if present, in order to impeach such witness by 
oral testimony of inconsistent or contradictory state¬ 
ments, the attention of the witness must be called 
to such statements,! inquiry made of him whether 
or not he made them,® and an opportunity given him 
to explain.® The fact that there was no opportunity 
to lay a foundation, since there was no opportunity 
to cross-examine, does not affect the rule.^ 

It is also the rule, where testimony at a prior 
trial or hearing, given by an absent witness, is in¬ 
troduced in evidence, that to impeach such testimony 
by oral testimony of inconsistent or contradictory 
statements the attention of the witness must be 
called to the impeaching evidence,® even though it 
is difficult or impossible to do so,® and inquiry must 
be made as to such impeaching statements,^ even 
though it is difficult or impossible to do so.® 

Impeachment by written evidence. In order to 
lay the required foundation for the impeachment 
of a deposition by written evidence of inconsistent 
or contradictory statements, the impeaching writing 
must be produced® and be shown to have been writ¬ 
ten by the witness,!® and the writing must be shown 


84. Cal.—^Rlgnell v. Font, 266 P. 588, ] 
90 C.A. 730. 

70 CJ. p 1101 note 33. 

85. Cal.—People v. Rei^olds, 192 
P. 343, 48 C.A. 688. 

70 C.J. p 1101 note 34. 

85. Cal.—Rignell v. Font, 266 P. 
588, 90 C.A. 730. 

70 C.J. p 1101 note 36. 

87. Cal.—^Biffnell v. Font, supra. 

70 C.J. P 1101 note 36. 

88. Cal.—Werner v. Southern Pac. 
Co.. 186 P. 1016, 44 CJL 76. 

70 C.J. p 1102 note 37. 

89. Cal.—^Rigrnell v. Font, 266 P, 688, 
90 C,A. 730. 

70 C.J. p 1102 note 38. 

90. Cal.—^Rignell v. Font, supra. 

70 C.J. p 1102 note 39. 

91- Ala.—^Austin v. Tennessee Bis¬ 
cuit Co., 62 So.2d 190, 255 Ala. 573. 

70 C.J. P 1102 note 41. 

Necessity for laying foundation to 
impeach testimony of absent wit¬ 
ness by proof of inconsistent or 
contradictory statements see supra 
5 602. 


92. R.I.—^Hazard v. New Tork, etc., 
B. Co., 2 R.I. 62. 

70 C.J. p 1102 note 42. 

93. Ala.—^Doe ex dem. Hughes v. 
Wilkinson, 35 Ala. 453. 

70 C.J. p 1102 note 43. 

94. N.C.—^Hooper v. Moore, 48 N.C. 
428—^Roberts v. Collins, 28 N.C. 
223. 

95. Tex.—^Acker v. Thompson, Civ. 
App., 128 S.W.2d 852, reversed by 
agreement. 

70 C.J. p 1102 note 46. 

96. Tex.—Acker v. Thompson, su¬ 
pra. 

70 C.J. p 1102 note 46. 

97- La.—Fletcher v. Henley, 13 La. 
Ann. 191. 

70 C.J. p 1102 note 47. 

98. Ala,—Pruitt v. State, 9 So. 406, 
92 Ala. 41. 

99. Ala.—^Dabney v. Mitchell, 66 
Ala. 495. 

1. Ala.—Gaffiord v. State, 28 So. 406, 
125 Ala. 1. 


2. Ala.—Gafford v. State, supra— 
Pool V. Devens, 30 Ala. 672. 

3. HI.—Chicago, etc., R. Co. v. Lam- 
mert, 19 Ill.App. 135. 

La.—State v. Guy, 31 So. 1012, 107 
La. 573. 

4. Ala.—Gafford v. State, 28 So. 406, 
126 Ala. 1. 

70 C.J. p 1104 note 70. 

5. Kan.—State v. Miller, 210 P. 340, 
112 Kan. 121. 

70 C.J. p 1104 note 71. 

6. La.—State v. Johnson, 35 La.Ann. 
871. 

70 C.J. p 1104 note 72. 

7. Ga.—Sharp v. Hicks, 21 S.B. 208, 
94 Ga. 624. 

70 C.J. p 1104 note 73. 

8. Mich.—^People v. Harvey, 189 
N.W. 926, 220 Mich. 226. 

70 C.J. P 1104 note 74. 

9. Ill.—^Robinson v. Savage, 16 N.B. 
850, 124 111. 266. 

70 C.J. p 1102 note 49. 

10. Ala.—Baird Lumber Co. v. Dev¬ 
lin, 27 So. 425, 124 Ala. 246. 

70 C.J. p 1102 note 50. 
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to the witness^i or read to,!^ or hy,!^ the wit¬ 
ness, he must be examined concerning it,i^ his 
attention must have been called to such writ¬ 
ing,even though it is difficult or impossible to 
<lo so,^® and to such parts as are deemed contra¬ 
dictory of the deposition and inquiry must have 
been made of him whether or not he made such 
statements,and an opportunity afforded the wit¬ 
ness to recollect the facts,i® and correct^® or ex- 
plain^i the inconsistency or contradiction. 

In jurisdictions in which it is not necessary to lay 
a foundation in order to impeach a deposition of a 
witness of an adverse party by written evidence of 
inconsistent or contradictory statements, however, 
it is not necessary to inquire of the witness whether 
or not he made the statements,^^ nor need an op¬ 
portunity be afforded to explain the inconsistency 
or contradiction and in at least one jurisdiction 
it has been held that whether the attention of the 
witness must be called to a deposition in order to 
permit its use to impeach a deposition of an absent 
witness rests in the discretion of the trial court.^^ 

Where the testimony at a prior trial or hearing 
is to be impeached by written evidence of incon¬ 
sistent or contradictory statements, the impeaching 
evidence must be shown to the witness,^5 and his at¬ 
tention must be directed to such statements,26 even 
though it is difficult or impossible to do so.27 In¬ 
quiry must be made of the witness as to the impeach¬ 


ing statements,28 and an opportunity afforded to 
admit or deny,2® or explain,8® the alleged incon¬ 
sistency or contradiction, even though it is impos¬ 
sible or difficult to do so.8i 

§ 605. - Certainty and Definiteness of In¬ 

quiry 

a. Witness of adverse party 

b. Party as witness 

c. Party’s own witness 

d. Absent witness 

a. Witness of Adverse Party 

(1) In general 

(2) Under statutes 

(1) In General 

(a) Oral testimony 

(b) Written evidence 

(a) Oral Testimony 

In order to lay the foundation for the Impeachment 
of a witness of an adverse party by oral testimony of In¬ 
consistent or contradictory statements, the Inquiry must 
be definite, reasonably certain, and specific, particularly 
as to the time, place, and circumstances of such state¬ 
ments; but the rule is to be given a practical applica¬ 
tion, and exact precision is not required. 

In order to lay the required foundation for the 
impeachment of a witness of an adverse party by 
oral testimony of inconsistent or contradictory state¬ 
ments, inquiry must be definite,82 and reasonabIy88 


11. Ga.—Wilhaxbia Realty Co. v. 
Carrington, 9 S.E.2d 842, 62 Ga. 
App. 778. 

70 C.J. p 1102 note 61. 

12. Ga.—Wilharbia Realty Co. v. 
Carrington, supra. 

70 C.J. D 1102 note 62. 

18. Ill.—^Robinson v. Savage, 16 
N.E. 850, 124 IlL 266. 

70 C.Jr. p 1102 note 63. 

14. Mo.—Kersten v. Himes, 223 S.W. 
686, 283 Mo. 623. 

70 C.J. p 1102 note 54. 

15. Ohio.—^Dletsch v Mayberry, 47 
N.E.2d 404, 70 Ohio App. 627. 

70 C.J. P 1102 note 66. 

16. U.S.—Ayers v. Watson, Tex., 10 
S.Ct. 116, 132 U.S. 394, 33 L.Ed. 
378. 

70 C.J. p 1103 note 66. 

17. Ill.—Robinson v. Savage, 15 
N.E. 860, 124 Ill. 266. 

70 C.J. p 1103 note 67. 

18. U.S.—Conrad v. Griffey, La., 16 
How. 38, 14 L.Bd. 836. 

70 C.J. p 1103 note 68. 

19. Ga.—Johnson v. Rinsey, 7 Ga. 
428. 

70 C.J. p 1103 note 69. 

20. Mo.—^Ebert v. Metropolitan St 


Ry. Co., 160 S.W. 34, 174 Mo.App. 
45. 

70 C,J. p 1103 note 60. 

21. U.S.—^Ayers v. Watson, Tex., 10 
S.Ct 116, 182 U.S. 394, 33 L.Ed. 
378. 

70 C.J. p 1103 note 61. 

22. Vt—Robinson v. Hutchinson, 31 
Vt 448, 

23. Vt—^Downer v. Dana, 19 Vt 338. 

70 C.J. p 1103 note 64. 

24. Pa.—^Walden v. Pinch, 70 Pa. 
460. 

25. Puerto Rico.—People ▼. Ruiz, 7 
Puerto Rico 129. 

70 C.J. p 1104 notes 76-76. 

26. Neb.—Omaha St R. Co. v, Boe- 
sen, 106 N.W. 303, 74 Neb. 764, 4 
L,R.AN.S, 122. 

70 C.J. p 1104 note 77. 

27. Neb,—Omaha St. R. Co. v. Boe- 
sen, supra. 

70 C.J. p 1104 note 78. 

28. Tenn,—^De Grafenreld v. Nash¬ 
ville By. & Light Co., 39 S.W.2d 
274, 162 Tenn. 568. 

70 C.J. p 1104 note 79. 

29. Tex.—^Baker v. Sands, Civ.App., 
140 S.W. 620. 

70 C.J. p 1104 note 80. 

30. Tenn.—^De Grafenreld v. Nash¬ 
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ville Ry. & Light Co., 39 S.W.2d 
274, 162 Tenn. 558. 

70 C.J. p 1104 note 81. 

31. Neb.—Omaha St R. Co. v. Boe- 
sen, 105 N.W. 303, 74 Neb. 764, 
4 L.B.AN.S. 122. 

70 C.J. p 1104 note 82. 

32. Ala.—Grace v. Wooley, 174 So. 
799, 27 Ala.App. 464, certiorari de¬ 
nied 174 So. 801, 234 Ala. 248. 

III.—^Zorger v. Prudential Ins. Co, 
of America, 282 Ill.App. 444. 

N.J.—Klmpel v. Moon, 174 A. 209, 113 
N.J.Law 220. 

Tex.—Acker v. Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

70 C.J. p 1104 note 89. 

Necessity for laying foundation for 
proof of inconsistent or contra¬ 
dictory statements by witness of 
adverse party see supra S 699. 

Xnauiry held indefinite 

Mo.—State v. Posey, 152 S.W.2d 34, 
347 Mo. 1088. 

70 C.J. p 1104 note 89 [a]. 

QneBtlons held sufilciently definite 

Or.—State v. Poole, 90 P-2d 472, 161 
Or. 481. 

70 C.J. p 1104 note 89 [bj. 

83. Ill.—^Zorger v. Prudential Ina 
Co. of America, 282 IU.App. 444. 
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certain,to such an extent that the recollection 
of the witness will be refreshed, his attention 
directed to the inconsistent or contradictory evi¬ 
dence,36 and the witness enabled to understand the 
occasion referred and to admit or deny,38 cor¬ 
rect,36 or explain^® the apparent inconsistency or 
contradiction. Hence, it is not sufficient that the 
witness has been asked generally whether he has 


made the alleged statements.^! 

The preliminary questioning to lay the founda¬ 
tion should be specific as to the time when the al¬ 
leged contradictory or inconsistent statement as to- 
which it is sought to impeach the witness was 
made,43 as well as to the place where such state¬ 
ment was allegedly made43 and the circumstances 


Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

70 C.J. P 1104 note 90. 

34 . Neb.—^Bartek v. Glasers Provi¬ 
sions Co., 71 N.W.2d 466, 160 Neb. 
794. 

70 C.J. p 1106 note 91. 

35. Ill.—^Zorger v. Prudential Ins. 
Co. of America, 282 Ill.App. 444. 

Tex,—Coons v. State, 216 S.'W.2d 628, 
162 Tex.Cr. 479. 

Utah.—Jensen v. Logan City, 67 P.2d 
708, 89 Utah 347. 

Wash.—McCall v. Washington Co-op. 
Farmers Ass*n, 212 P.2d 813» 35 
Wash.2d 337. 

70 C.J. P 1105 note 92. 

36. Utah.—^Jensen v. Logan City, 67 
P.2d 708, 89 Utah 347. 

W.Va.—State v. Carduff, 93 S.E.2d 
602. 

70 CJ. P 1106 note 93. 

37. W.Va.—State v. Carduff, supra. 

70 CJ. P 1106 note 94. 

38. Utahu—Jensen v. Logan City, 67 
P.2d 708, 89 Utah 347. 

Wash.—Kellerher v. Porter, 189 P.2d 
223, 29 Wash.2d 650. 

70 aJ. p 1106 note 95. 

39. Utah.—Jensen v. Logan City, 67 
P.2d 708, 89 Utah 347. 

70 G.J. p 1106 note 98. 

4 di Tex.—Coons v. State, 215 S.W.2d 
628, 162 Tex.Cr, 479. 

Utah.—Jensen v. Logan City, 67 P.2d 
708, 89 Utah 347. 

Wash.—Kellerher v. Porter, 189 P.2d 
223, 29 Wash.2d 650. 

70 C.J. p 1106 note 97. 

41. Ala.—Goodwin v. State, 66 So. 
29, 1 Ala.App. 138. 

70 C.J. p 1105 note 98. 

42. U.S.—^Burton v. U. S., C.A.Lia., 
175 F.2d 960, rehearing denied 176 
F.2d 865, certiorari denied 70 S.Ct. 
347, 838 U.S. 909, 94 L.Bd. 560, 
Cawthom v. U. S., 70 S.Ct, 347, 338 
U.S. 909, 94 L.Ed. 660, rehearing 
denied 70 S.Ct. 665, 339 U.S. 916, 
94 L.Bd. 1341, certiorari denied La 
Branche v. U. S., 70 S.Ct 347, 338 
U.S. 909, 94 L.Ed. 660—Stinson v. 
Aluminum Co. of America, C.C.A. 
Tenn., 141 F.2d 682. 

Ala,—Blackwell v. State, 88 So.2d 
347, 264 Ala. 663—Austin v. Ten¬ 
nessee Biscuit Co., 62 So.2d 190, 
266 Ala. 573—Pittman v. Calhoun, 
166 So. 391, 231 Ala. 460. 


Jones V. State, 89 So.2d 110, 38 
Ala.App. 610—Brown v. State, 22 j 
So.2d 446, 32 Ala.App. 131—Down¬ 
ey v. State, 4 So.2d 422, 80 Ala. 
App. 285, certiorari granted 4 So.2d 
428, 241 Ala. 614—Blevins v. Stata 
194 So. 697, 29 Ala.App. 218 —Nich¬ 
ols V. State, 173 So. 652, 27 Ala. 
App. 435—^Brown v. State, 165 So. 
405, 27 AIa.App. 32. 

D.c.—Gordon v. Thomas, 70 P.2d 752, 
63 App.D.C. 148. 

Ill.—^People V. Perrl, 44 N.B.2d 857, 
381 Ill. 244. 

Ind.—Cox V. State, 190 N.E. 427, 206 
Ind. 650. 

Ky. — Corpus tTUxis cited in Barton 
V, Commonwealth, 169 S.W.2d 424, 
289 Ky. 595. 

Md.—^Moxley v. State, 109' A.2d 370, 
205 Md. 507—^Baltimore Transit Co. 
V. State for Use of Castranda, 71 
A.2d 442, 194 Md. 421. 

Mich.—^Rodgers v. Blandon, 294 N.W. 
71, 294 Mich. 699, followed in 
Bsinkers & Shippers Ins. Co. v. 
Blandon, 294 N.W. 697, 295 Mich. 
324. 

Minn.—Carroll v, Pratt, 76 N.W. 2d 
693, 247 Minn. 198. 

Miss.—Church v. State, 176 So. 162, 
179 Miss. 440—^Harrison v. State, 
152 So. 494, 168 Miss. 699. 

Mo.—State v. Bennett, 87 S.W.2d 159. 
Mont.—State v. McSloy, 261 P.2d 668, 
127 Mont. 265. 

Neb,—^Bartek v. Glasers Provisions 
Co., 71 N.W.2d 466, 160 Neb. 794. 
N.T.—Wolfe V. Madison Ave. Coach 
Co., 13 N.T.S.2d 741, 171 Misc. 707. 
Ohio.—Kunkel v. Cincinnati St. Ry. 
Co., 80 N.B.2d 442, 82 Ohio App. 
341. 

Okl.—Wing V, State, Cr., 280 P.2d 
740. 

S.C.—McMillan v. Ridges, 91 S.E.2d 
883, 229 S.C. 76—Lusk v. State 
Highway Department, 186 S.B. 786, 
181 S.C. 101. 

Tenn.—Mobile & O. R. Co. v. Keith, 
6 Tenn.App. 18. 

Tex.—Wilson v. State. 276 S.W.2d 
798, 161 Tex.Cr. 162—Sharp v. 

State, 217 S.W.2d 1017, 153 Tex, 
Cr. 96—Coons v. State, 216 S.W.2d 
628, 152 Tex.Cr, 479—Rodriguez v. 
State, 148 S.W.2d 436, 141 Tex.Cr. 
643—Glover v. State, 69 S.W.2d 
136, 125 Tex.Cr. 605. 

Utah.—Thomas v. Frost, 27 P.2d 469, 
83 Utah 207. 

Wash.—McCall v. Washington Co-op. 

I Farmers Ass*n, 2X2 P.2d 813, 35 
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Wash.2d 337—Kellerher v. Porter,. 
189 P.2d 223, 29 Wash.2d 660— 
State v. Harmon, 152 P.2d 314, 21 
Wash.2d 681. 

70 C.J. p 1105 note 99. 

Fnxpose of rule that, prior to 
cross-examination for impeachment 
purposes, witness must be informed, 
with reasonable certainty, of time, 
place, and persons present at time- 
he made statements on which im¬ 
peachment is to be attempted. Is to- 
avoid taking witness by undue sur« 
prise. 

Ala.—^Freeman v. State, 74 So.2d 518, 
37 Ala.App. 623, certiorari denied 

74 So.2d 620, 261 Ala. 697. 

Qnefftions held snttoieiLtly specULo 
Ala.—Sparks v. State, 75 So.2d 103, 

261 Ala. 2, certiorari denied 75 So. 
2d 109, 261 Ala. 8. 

Tex.—^Brooks v. State, 93 S.W.2d 447, 
130 Tex.Cr. 134. 

70 C.J. p 1106 note 99 [d]. 

43a U.S.—Buifon v. U. S., C.A«La., 
175 F.2d 960, rehearing denied 176- 
F.2d 866, certiorari denied 70 S.Ct. 
347, 338 U.S. 909, 94 L.Bd. 660, 
Cawthom v. U. S., 70 S.Ct. 347, 
338 U.S. 909, 94 L.Ed. 560, re¬ 
hearing denied 70 S.Ct. 566, 339* 

U. S. 916, 94 L.EcL 1341, certiorari 
denied La Branche v. U. S., 70 S.Ct. 
347, 338 U.S. 909, 94 L.BdL 660— 
Stinson v. Aluminum Co. of Amer¬ 
ica, C.C.A.Tenn., 141 P.2d 682. 

Ala.—^Blackwell v. State, 88 So.2d 
347, 264 Ala. 553—Sparks v. State, 

75 So.2d 103, 261 Ala. 2, certiorari 
denied 75 So.2d 109, 261 Ala. 8— 
Austin V. Tennessee Biscuit Co., 
52 So.2d 190, 256 Ala. 673—Pittman 

V. Calhoun, 1C5 So. 391, 281 Ala. 
460. 

Jones V. State, 89 So.2d 110, 38 
Ala.App. 510—Brown v. State, 22 
So.2d 445, 32 AlaApp. 131—Down¬ 
ey V. State, 4 So.2d 422, 80 Ala 
App. 285, certiorari granted 4 So.2df 
428, 241 Ala 614—Bievlns v. State, 
194 So. 697, 29 AlaApp. 218—Nich¬ 
ols V. State, 173 So. 662, 27 Ala 
App. 436—Brown v. Stata 165 So. 
406, 27 AlaApp. 32. 

D.C. —Gordon v. Thomas, 70 P.2di 
752, 63 APP.D.G. 148. 
m.—People V. Perri, 44 N.B.2d 857, 

I 381 Ill. 244. 

Ind.—Cox V. State, 190 N.B, 427, 
206 Ind. 650. 

Ky.—Oorptui Joxis dted in Barton 
V. Commonwealth, 169 S.W.2d 424,. 
425, 289 Ky. 595. 
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under which it was made;^^ and it should also be 
specific as to the particular statement itself,^® the 
supposed contradiction,46 the testimony sought to 
be impeached,47 and the language used by the wit¬ 


ness so to be impeached,48 as well as to the person 
to whom,48 or in whose presence,®6 the statement 
was made. 


Md.—^Moxley v. State, 109 A.2d 370, 
206 Md. 507—^Baltimore Transit 
Co. V. State for Use of Castranda, 
71 A.2d 442, 194 Md. 421. 

Ijlich.—-Rodgers v. Blandon, 294 N. 
W. 71, 294 Mich. 699, followed In 
Bankers & Shippers Ins. Co. v. 
Blandon, 294 N.W. 697, 295 Mich. 
324. 

Minn.—Carroll v. Pratt, 76 N.W.2d 
693, 247 Minn. 198. 

^igg.—Church V. State, 176 So. 162, 
179 Miss. 440—^Harrison v. State, 
152 So. 494, 168 Miss. 699. 

j^o.—State V. Bennett, 87 S.W.2d 
159. 

Mont.—State v. McSloy, 261 P.2d 
663, 127 Mont 265. 

]^eb.—^Bartek v. Glasers Provisions 
Co., 71 N.W.2d 466, 160 Neb. 794. 

M.Y.—Wolfe V. Madison Ave. Coach 
Co., 13 N.Y.S.2d 741, 171 Misc. 707. 

Ohio.—^Kunkel v. Cincinnati St Ry. 
Co., 80 N.E.2d 442, 82 Ohio App. 
841. 

OWL.—Wing V. State, Cr., 280 P.2d 
740. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76—^Luak v. State 
Highway Department, 186 S.B. 786, 
181 S.C. 101. 

Tenn.-—Mobile & O. R. Co. v. Keith, 

6 Tenn.App. 18. 

Tex.—Wilson v. State, 275 S.W.2d 
798, 161 Tex,Cr. 152—Sharp v. 

State, 217 S.W.2d 1017, 153 Tex.Cr. 
96—Coons V. State, 216 S.W.2d 628, 
162 Tex.Cr. 479—Rodriguez v. 
State, 148 S.W.2d 436, 141 Tex. | 
Cr. 643—Glover v. State, 69 S.W. 
2d 136, 125 Tex.Cr. 606. I 

Utah.—Thomas v. Frost, 27 P.2d 469, 
83 Utah 207. 

ijVash.—^McCall v. Washington Co¬ 
op. Farmers Ass'n, 212 P.2d 813, 
35 Wash.2d 337—Kellerher v. Por¬ 
ter, 189 P.2d 228, 29 Wash.2d 660— 
State v. Harmon, 162 P.2d 314, 21 
Wash-2d 581. 

70 C.J. p 1107 note 1. 

44. U.S.—Burton v. U. S., C.A.Iia., 
175 F.2d 960, rehearing denied 176 
F.2d 866, certiorari denied 70 S.Ct 
347, 338 U.S. 909, 94 L.Bd. 560, 
Cawthom v. U. S., 70 S.Ct. 847, 
338 U.S. 909, 94 L.Bd. 660, re¬ 
hearing denied 70 S.Ct. 665, 339 U. 
S. 916, 94 L.Bd. 1341, certiorari 
denied La Branche v. U. S., 70 S. 
Ct. 347, 338 U.S. 909, 94 L.Bd. 660. 

Ala.—Blackwell v. State, 88 So.2d 
847, 264 Ala. 653—Sparks v. 

State, 76 So.2d 103, 261 Ala. 2, 
certiorari denied 75 So.2d 109, 261 
Ala. 8. 

Jones V. State, 89 So.2d 110, 88 


Ala.App. 510—Brown v. State, 22 
So.2d 446. 32 Ala.App. 131. 

D.C.—Gordon v. Thomas, 70 P.2d 
762, 63 APP.D.C. 148. 

Mo.—State v. Bennett, 87 S.W.2d 
159. 

Wash.—McCall v. Washington Co¬ 
op. Farmers Ass’n, 212 P.2d 813, 
35 Wash.2d 337—Kellerher v. 
Porter, 189 P.2d 223, 29 Wash.2d 
650—State v. Harmon, 152 P.2d 
314, 21 Wash.2d 581. 

W.Va.—State v. CardufC, 93 S.E.2d 
502. 

70 C.J. p 1109 note 4. 

Qnestloxis held insnffloient 
Utah.—^Thomas v. Frost, 27 P.2d 
459, 88 Utah 207. 

70 C.J. p 1109 note 4 [b], 

45. U.S.—^Petition of Sawyer, 129 F. 
Supp. 687, affirmed C.A., 229 F.2d 
805, certiorari denied Sawyer v. 
Barczak, 76 S.Ct. 1025, 361 U.S. 
966, 100 L.Bd. 1486, rehearing de¬ 
nied 77 S.Ct 24, 362 U.S. 860. 1 
L.Bd.2d 70. 

' Ala—Blackwell v. State, 88 So.2d 
347, 264 Ala 663—Sparks v. 

State, 76 So.2d 103, 261 Ala 2, 
certiorari denied 76 So.2d 109, 261 
Ala 8. 

Jones V. State, 89 So.2d 110, 38 
Ala.App. 610—Nichols v. State, 173 
So. 652, 27 AlaApp. 435—Brown 
V. State, 166 So. 406, 27 AlaApp. 
32. 

Ill.—^People V. Boulahanis, 68 N.B.2d 
467, 394 111. 255. 

Miss.—Church v. State, 176 So. 162, ] 
179 Miss. 440—^Harrison v. State, 
162 So. 494, 168 Miss. 699. 

Mont.—State v. McSloy, 261 P.2d 
663, 127 Mont. 265. 

N.Y.—Wolfe V. Madison Ave. Coach 
Co., 13 N.Y,S.2d 741, 171 Misc. 707. 
Ohio.—^Ktmkel v, Cincinnati St. Ry. 
Co., 80 NJSL2d 442, 82 Ohio App. 
841. 

Utah,—Thomas v. Frost 27 P.2d 459, 
83 Utah 207. 

70 C.J. p 1109 note 5. 

Form 

In seeking to impeach witness be¬ 
cause of contradictory statements, 
the contradictory statement must be 
called to attention of witness in 
substantially the form as made to 
the impeaching witness. 

—^Day v. Downey, 66 So.2d 666, 
256 Ala 587—Couch v. Hutcher¬ 
son, 8 So.2d 580, 243 Ala 47, 141 
A.L.R. 697. 

46. Ala—Austin v. Tennessee 
cult Co., 52 So.2d 190, 255 Ala 
573. 

70 C.J. P 1109 note 6. 
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47. Ohio,—State v. Roberts, App.^ 
131 N.E.2d 665. 

48. Tenn.—^Mobile & O. R. Co. v. 
Keith, 6 Tenn.App. 18. 

70 C.J. p 1110 note 7. 

49. Ala.—^Blackwell v. State, 88 So. 
2d 347, 264 Ala. 553—Austin v. 
Tennessee Biscuit Co., 52 So.2d 190, 
265 Ala 573. 

Jones V. State, 89 So.2d 110, 88 
AlaApp. 510—^Brown v. State, 22 
So.2d 445, 32 AlaApp. 131—Brown 
v. State, 165 So. 405, 27 AlaApp. 
32. 

U.C.—Gordon v. Thomas, 70 F.2d 752, 
63 App.D.C. 148. 

HI.—People r. Perri, 44 N.B.2d 867,. 
381 Ill. 244. 

Md.—Moxley v. State, 109 A.2d 37CK 
205 Md. 507—^Baltimore Transit 
Co. V. State for Use of Castranda,. 
71 A.2d 442, 194 Md. 421. 

Mich.—^Rodgers v. Blandon, 294 N. 
W. 71, 294 Mich. 699, followed in 
Bankers & Shippers Ins. Co. v. 
Blandon, 294 N.W. 697, 296 Mich. 
324. 

Minn.—Carroll v. Pratt, 76 N.W.2di 
693, 247 Minn. 198. 

i Mo.—State v. Bennett, 87 S.W.2d 
I 159. 

Neb.—^Bartek v. Glasers Provisions 
Co., 71 N.W.2d 466, 160 Neb. 794. 
N.Y.—Wolfe v, Madison Ava Coach 
Co., 13 N.Y.S.2d 741, 171 Misc. 
707. 

Ohio.—Kunkel v. Cincinnati St Ry. 
Co., 80 N.B.2d 442, 82 Ohio App. 
341. 

Okl.—Wing v. State, Cr., 280 P.2d 
740. 

S.C.—McMillan v. Ridges, 91 S.E.2d 
883, 229 S.C. 76. 

Tenn.—Mobile & O. R. Co. v. Keith, 
6 Tenn.App. 18. 

Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment 

Wilson V. State, 276 S.W.2d 798, 
161 Tex.Cr. 152—Coons v. State, 
215 S.W.2d 628, 162 Tex.Cr. 479— 
Glover v. State, 69 S.W.2d 136, 125- 
Tex.Cr. 606. 

Wash.—^McCall v. Washington Co-op. 
Farmers Ass’n, 212 P.2d 813, 35- 
Wash.2d 387. 

70 C.J. p 1108 note 2. 

Questions held snffloiently specific 
^la.—Sparks v. State, 75 So.2d 103, 
261 Ala. 2, certiorari denied 75 So. 
2d 109, 261 Ala. 8. 

Tex.—^Brooks v. State, 98 S.W.2d 447,. 
130 Tex.Cr. 184. 


70 C.J. P 1108 note 2 [d]. 

. 60. Ala.—Pittman v. Calhoun, 166 
I 001 Olkl Alo AAA 
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This rule is to be given a practical application, 
however,®^ and a large discretion must be reposed 
in the trial court in enforcing the rule strictly or 
liberally.®^ Thus, it is for the trial court, in the 
exercise of a sound discretion, to determine whether 
the time, place, and person have been sufficiently 
specified.53 The essential matter is that the witness 
shall not be misled^^ or entrapped.55 Exact preci¬ 
sion in laying a foundation is not necessary;®® and, 
accordingly, it is not essential that each and all of 
the requirements of time, place, and person be 
specified when the occasion is clearly indicated by 
other circumstances.®*^ 

The foundation is sufficiently laid when the time,®® 
place,®® person,®® or circumstances,®i and substance 
of the statement,®^ are designated with such a de¬ 


gree of certainty that the witness vdll clearly un¬ 
derstand the matter about which he is being inter¬ 
rogated and not be misled, or are so stated to the 
witness that he cannot be taken by surprise,®® and 
ample opportunity is afforded him to refresh his 
memory and make intelligent answers,®4 and to of¬ 
fer such explanations as he may desire.®® 

In jurisdictions in which it is held that no founda¬ 
tion need be laid for the impeachment of a witness 
of an adverse party by oral testimony of incon¬ 
sistent or contradictory statements, it is unneces- 
sary that the attention of the witness be called to the 
time,®* place,and circumstances of the alleged 
statements.®* Where an attempt has been inade to 
comply with the rule that the witness be informed 
1 of the time, place, and persons involved, but the 


Brown v. State, 22 So.2d 446, 32 
Ala.App. 181—Downey v. State, 4 
So.2d 422, 30 Ala.App. 286, cer¬ 
tiorari granted 4 So.2d 428, 241 Ala. 
614—^Nichols V. State, 173 So. 662, 
27 Ala.App. 436. 

Ind.-—Cox V. State, 190 N’.B. 427, 206 
Ind. 660. 

Miss.—Church v. State, 176 So. 162, 
179 Miss. 440—Harrison v. State, 
152 So. 494, 168 Miss. 699. 

Mont.—State v. McSloy, 261 P.2d 
663, 127 Mont 265. 

Wash.—^McCall v. Washington Co-op. 
Banners Ass’n, 212 P,2d 813, 35 
Wash.2d 337, 

70 C.J. P 1109 note 3. 

61. Colo,—Denver City Tramway 
Co. V, Lomovt 126 P. 276, 63 Colo. 
292, Ann.Cas.l914B 106—Jaynes v. 
People. 99 P. 325, 44 Colo. 636, 16 
Ann.Cas. 787. 

52. Ohio.—Kunkel v. Cincinnati St 
Ry. Co., 80 N.E.2d 442. 82 Ohio 
App. 341. 

Bnforoement of rule h^d dlsore- 
tLonary 

Is has been said that the rule that 
the witness must first be asked as 
to the subject matter, place, and 
person involved in the proposed con¬ 
tradiction, otherwise no proof of the 
contradictory statement may be ad¬ 
mitted, has been so far modified as 
to leave its enforcement in the 
sound discretion of the court, al¬ 
though the rule itself remains un¬ 
shaken, discretionary modification 
being in aid of cross-examination, 
and not in hindrance thereof. 

Pa.—Commonwealth v. Rothman, 77 
A2d 731, 168 Pa.Super. 163. 

53. Or.—Corpus Juris ftnoted ia 
State V. Nortin, 133 P.2d 262, 261, 
170 Or. 296. 

S.C.—^Lusk V. State Highway De¬ 
partment, 186 S.B. 786, 181 S.C. 
101 . 

Tex.—Traders & General Ins. Co. v. 


Dlebel, Civ.App., 188 S.W.2d 411, 
refused without merit. 

Wash.—^McCall v. Washington Co-op. 
Farmers Ass’n, 212 P.2d 813, 35 
Wash.2d 337. 

70 C.J. p 1111 note 19%. 

54. Ala.—Corpus Juris died in 
Vaughn v. State, 183 So. 428, 432, 
236 Ala. 442. 

Idaho.—State v. Boyatt, 87 P.2d 992, 
50 Idaho 771—State v. Brassfield, 
232 P. 1, 40 Idaho 203. 

Minn.—Carroll v. Pratt, 76 N.W.2d 
693, 247 Minn. 198. 

70 C.J. p 1110 note 9. 

55. Okl.—Morris v. State, 236 P. 
443, 30 Okl.Cr. 382. 

56. Ala,—Corpus Juris cited iu 
Vaughn v. State, 183 So. 428, 432, 
236 Ala. 442—^Pittman v. Calhoun, 
165 So. 391, 231 Ala. 460. 

Brown V. State, 22 So.2d 445, 32 
Ala. App. 131. 

Minn.—Carroll v. Pratt, 76 N.W.2d 
693, 247 Minn. 198. 

70 C.J. p 1110 note 11. 

57. Ala.—Independent Life Ins. Co. 
V. Carroll, 130 So. 402, 222 Ala. 34. 

70 C.J. p 1110 note 12. 

56. Ala.—^Freeman v. State, 74 So. 
2d 513, 37 Ala.App. 623, certiorari 
denied 74 So,2d 520, 261 Ala. 697. 

Fla.—^Rowe v. State, 174 So. 820, 128 
Fla. 394. 

Miss.—^Lampkin v. State, 69 So.2d 
335, 214 Miss. 735. 

Okl,—Wing V, State, Cr., 280 P.2d 
740. 

Tex.—^Acker v, Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

70 aJ. p 1110 note 13. 

59. Ala.—^Freeman v. State, 74 So. 

2d 613, 37 Ala.App. 623, certio- 
' rari denied 74 So.2d 520, 261 Ala. 
697. 

Fla.—^Rowe v. State, 174 So. 820, 128 
Fla. 394. 
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Miss.—Lampkin v. State, 69 So.2d 
335, 214 Miss. 735. 

Okl.—Wing V. State, Cr., 280 P.2d 
740. 

Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 852, reversed by agree¬ 
ment. 

70 C.J. p 1110 note 14. 

60. Ala.—EYeeman v. State, 74 So. 
2d 613, 37 Ala.App. 623, certio¬ 
rari denied 74 So.2d 620, 261 Ala. 
697. 

Fla.—Rowe v. State. 174 So. 820, 128 
Fla. 394. 

Miss.—^Lampkin v. State. 69 So.2d 
335, 214 Misa 735. 

Tex.—^Acker v. Thompson, CivApp., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

70 C.J. p 1110 note 16. 

61. Ala.—^People’s Shoe Co. v. Skal- 
ly, 71 So. 719, 196 Ala. 349. 

02 . Fla.—Rowe v. State, 174 So. 820, 
128 Fla. 394. 

Okl.—Wing V. State, Cr., 280 P.2d 
740. 

Tenn.— Mobile & O. R. Co. v. Keith, 
6 TennuApp. 18. 

70 C.J. p 1110 note 16%. 

63. Ala.—Independent Life Ins. Co. 
V. Carroll, 130 So. 402, 222 Ala. 34. 

Freeman v. State, 74 So.2d 613, 
37 Ala.App. 623, certiorari denied 
74 So.2d 520, 261 Ala. 697. 

70 C.J. p 1111 note 17. 

e4h Fla.—^Kilgore v. State, 68 So. 
378, 69 Fla. 397—^Brown v. State, 

35 So. 82, 46 Fla. 159. 

65. Wash.—McCall v. Washington 
Co-op. Farmers Ass’n, 212 P.2d 818, 

36 Wash.2d 337. 

70 C.J. p 1111 note 19. 

66 . Mass.—Carville v. Westford, 40 
N.B. 893, 168 Mass. 544. 

67- Mass.—Carville v. Westford, su¬ 
pra. 

68 . Mass.—Carville v. Westford, su¬ 
pra. 
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trial court refused to allow it, proof of the incon¬ 
sistent statements is nevertheless proper.®^ 

(b) Written Evidence 

Where a witness of an adverse party Is to be Im¬ 
peached by written evidence of inconsistent or contradic¬ 
tory statements, his attention must, as a general rule, be 
called to the substance of the statements, and to the time 
when, place where, circumstances under which, and the 
persons to whom op in whose presence, the statements 
were made. 

Where a witness of an adverse party is to be 
impeached by written evidence of inconsistent or 
contradictory statements, the memory of the witness 
must be so refreshed as to enable him to explain the 
statements.^® Accordingly the general rule is that 
when the impeaching evidence consists of extra¬ 
judicial statements in writing, the attention of the 
witness must be called to the substance of the state- 
ments,^^ and to the time when,'^2 place where, cir¬ 
cumstances under which,*^^ and the person to 
whom^S or in whose presence,^6 the statements were 
made. It has been held, however, that the rule 
that the attention of such witness must be called to 
the time, place, and circumstances does not apply 
where the impeaching evidence is in writing.77 


Testimony at coroner^s inquest. In order to im¬ 
peach an adverse witness by written evidence of his 
testimony at a coroner's inquest, the attention of 
the witness must be specifically called to the time,7^ 
place,7® and persons present.^® 

Testimony at preliminary examination. Where 
the written evidence consists of testimony at a pre¬ 
liminary examination, the attention of the witness 
must be called to the time,®i place,persons in- 
volved,S5 and the circumstances of the testimony.^^ 

Testimony before grand jury. Where the written 
impeaching evidence consists of testimony before a 
grand jury, the attention of the witness must be 
called to the time,85 place,s® and the statement in- 

volved.®7 

Testimony at former trial. Where the impeaching 
evidence consists of testimony at a former trial, the 
inquiry must be definite®® and certain,®® and the at¬ 
tention of the witness called to the contradictory or 
inconsistent statements,®® and to the time when,®^ 
and place where,®® they were made, the circumstanc¬ 
es surrounding iheir making,®® and the persons pres- 
ent.®4 Whether paraphrasing the previous testi- 


69. Pa.—Thomas v. Butler, 16 Pa. 
Super. 268. 

TO- XJ.S.—^The Cleary Bros. No. 61, 
C.C.A.N,J.. 61 P.2d 893. 

71. Colo.—^Alden v, Watson, 102 P. 

2d 479, 106 Colo. 103. 

70 C.J. p 1113 note 60. 

72- U.S.—XT. S. V. Billiard, C.C.A. 
N.T., 101 F.2d 829, certiorari denied 
Billiard v. U. S„ 69 S.Ct. 484, 806 
U.S. 636, 83 L.Bd. 1036, Koven v. 
U. S., 69 S.Ct. 484, 306 U.S. 635, 83 
L.Ed. 1036, and Donegan v. U. S., 
59 S.Ct. 484, 306 U.S. 635, 83 L.Ed. 
1036. 

Colo.—Alden v. Watson, 102 P.2d 
479, 106 Colo. 103. 

S.C.—^McMillan v. Eidges, 91 S.E.2d 
883, 229 S.C. 76. 

70 C.J. p 1113 note 46. 

73- U.S.—U. S. V. Dllliaxd, C.C.A.N. 

T. , 101 P.2d 829, certiorari denied 
Billiard v. U. S., 59 S.Ct. 484, 306 

U. S. 636. 83 B.Bd. 1036, Koven v. 
U. S., 59 S.Ct. 484, 306 U.S. 635, 
83 li.Ed. 1036, and Bonegan v. U. 
S., 69 S.Ct 484, 306 U.S. 636, 83 
L..Bd. 1036. 

Colo.—Alden v. Watson, 102 P.2d 
479, 106 Colo. 103. 

S.C.—^McMillan v. Ridges, 91 S.E.2d 
888. 229 S.C. 76. 

70 C.J. p 1113 note 46. 

74. U.S.—Richards v. U. S., Neb., 
176 F. 911, 99 C.C.A 401. 

70 C.J. P 1113 note 49. 

76. S.C.—^McMillan v. Ridges, 91 S. 

B.2d 883, 229 S.C. 76. 

70 C.J. P 1113 note 47. 


76. N.T.—^Myers v. Bong Island R. 
Co., 10 N.Y.St. 430, affirmed 20 N. 
B. 876, 112 N.T. 681. 

77. Mich,—Lightfoot v. People, 16 
Mich. 607. 

70 C.J. p 1113 notes 42-43. 

78. Colo.—^Byram v. People, 113 P. 
528, 49 Colo. 633. 

70 C.J. p 1114 note 66 [a]. 

79. Cal.—^People v. Devine, 44 C. 462. 
70 C,J. p 1114 note 67 [a]. 

80. Cal.—People v. Bevlne, supra. 

70 C.J. p 1114 note 67 [a]. 

81. Iowa.—State v. Collins, 82 Iowa 
36. 

70 C.J. p 1114 note 66 [a]. 

82. Iowa—State v. Collins, supra 
70 C.J. P 1114 note 67 [a]. 

83. Iowa—State v. Collins, supra 
70 C.J. P 1114 note 68 [a]. 

84. La—State v. Chandler, 150 So. 
386, 178 La 7. 

70 C.J. P 1114 note 69 [a]. 

85. Neb.—^Krause v. State, 129 N.W. 
1020, 88 Neb. 473, Ann.Cas.l912B 
736. 

86 . Neb.—^Krause v. State, supra 

87. Ky.—^Patterson v. Common¬ 
wealth, 77 S.W.2d 14, 266 Ky. 745. 

70 C.J. P 1114 note 61. 

88. Ala— Gilchrist v. State, 96 So. 
197, 19 AlaApp. 16, certiorari de¬ 
nied 96 So. 200, 208 Ala 690. 

89. Ala— Gilchrist v. State, supra 

90. Okl.—Cody V. State, 214 P. 201, 
23 Okl.Cr. 236. 
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Wash.—Mojas v. McNutt, 240 P.2d 
928, 40 Wash.2d 61. 

91. OkL—Champlin Refining Co. v. 
Crisp, 71 P.2d 703, 180 Okl. 584. 

Tex.—^Acker v. Thompson, Clv.App., 
128 S.W.2d 852, reversed by agree¬ 
ment. 

Va—Keatts v. Shelton, 63 S.B.2d lOr 
191 Va 758—^McGehee v. Perkins, 
49 S.E.2d 304, 188 Va 116. 

Wash.—^Mojas v. McNutt, 240 P.2d! 

928, 40 Wash.2d 61. 

70 aJ. P 1114 note 72, p 1116 note 

77 [a]. 

92. Okl.—Champlin Refining Co. v* 
Crisp, 71 P.2d 703, 180 Okl. 584. 

Tex.—^Acker v. Thompson, Civ.App., 
128 S.W.2d 862, reversed by agree¬ 
ment. 

Va—^Keatts v. Shelton, 63 S.B.2d 10^ 
191 Va 758—McGehee v. Perkins, 
49 S.B.2d 304, 188 Va 116. 

Wash.—^Mojas v. McNutt, 240 P.2a 
928, 40 Wash.2d 61. 

70 C.J. P 1114 note 73, p 1115 note 

78 [a]. 

93- Hawaii.—In re Young Chow 
Yee, 4 Hawaii Fed. 238. 

Tex.—^Acker v. Thompson, ClvAupp., 
128 S.W.2d 852, reversed by agree¬ 
ment. 

Va—McGehee v. Perkins, 49 S.B.2a 
304. 188 Va 116. 

Wash.—^Mojas v. McNutt, 240 P.2a 
928, 40 Wash.2d 61. 

94. Puerto Rico.—^People v. Biaz, 5 
Puerto Rico 197. 

70 C.J. P 1115 note 79 [a]. 
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mony constitutes a sufficient foundation for the at¬ 
tempted impeachment is a matter for the sound dis¬ 
cretion of the trial judge in each particular case. 

Deposition. Where the impeaching evidence con¬ 
sists of a deposition, the attention of the witness 
must be called to the place where it was made, 
and to the writing itself.®^ 

(2) Under Statutes 

ing the Inquiry to be definite and certain. 

Counsel who propose to impeach an adverse wit¬ 


ness by showing inconsistent or 
ments should follow the common and 
tice indicated by statutes which 
testimony of such statements can be offered, they 
I must be related to the witness,!'8 and tbmt 

the inquiry be definiteS® and certain,! and that the 
witness bT informed of the time,* place,® persons 
present,* and circumstances attending such state- 

ments.5 

It does not follow that failure of strict compliance 
rnnrtitutes error.® The statutes are restatements ot 
the common-law rule^ and bear with ffiem 
of common-law decisions.® Substantial 
is sufficient,® and minor defects in the foundation 


95 . U.S.—TT. S. V. Angelo. C.C.A,N.J.. 1. 

183 F.2d 247. „ 

SUoxetlon hrtd ^ 

Requiring testimony to be read 
T^iatlm from the actual transcript 
and not merely paraphrased. ^ 

U.S.—^U. S. V. Angelo, supra. 

96. Ga.— WUllams v. Rawlins. 33 
Ga. 117. 

97. N.T.—^Romertze v. Bast River 
Nat. Bank, 49 N.T. 677. 

70 C.J. P 1115 note 81. 

96 . U.S.— Zamora v. XT. S., C,C.A. 

Alaska, 112 F.2d 631. 

Cal.—People v. Raven, 2*® ®*®' 

44 C2d 623—^People v. Sykes. 280 < 
P 2d 769. 44 c.2d 166, cert*®™*;* 
denied 75 S.Ct. 780. 849 U.S. 4. i 
99 b.Bd. 1263 — People v. Collup, 
167 P.2d 714, 27 C.2d 829. ] 

People V. Sagehorn, 294 P.2d 

1062. 140 CJV.2d 18®—M 
Abalr, 228 P.2d 836, 102 C.A2d ^ 

Or-kate V. Nortln. 133 P.2d 252. 

170 Or. 296. 

70 C.J. P 1111 note 21. 

99 . Cal.— People v. Bonsse. 146 P. 

65, 26 C.A. 100. 

70 C.J. P 1111 note 23. 

Purpose of statutes iss 

(1) Fully to inform the 
witness of particulars of the alleged 
contradictory statement, 
with the circumstances of the time 
and place of its making, and the 
persons present. In order tot to 
witness. In Justice to himself and 
Se ^rty in whose behalf he wm 

called, might fairly 
ly deny, affirm, or explain the state¬ 
ments attributed to 
< 3 al.—People v. Singh, 128 P. 420, 20 

CAl. 146. 

70 C.J. P 1113 note 30. 

To call such special attention 
to the statement that the witness 
may not mistake the one to the mtod 
of the examiner, and to which refer 

Gray, 74 P. 927,. 48 Or. 

446 . 


1. Or.—Gabel v. Oliver, 280 P. 496, 
130 Or. 392. 

70 C.J. P 1111 note 24. 

2. U.S.—Zamora v. U. S., C.C.AAlas- 
ka, 112 F.2d 631. 

Cal.—People v. Raven, 282 R2d 86 . 

I 44 C.2d 623—^People v. Sykes, 280 
P.2d 769, 44 C.2d 166. certiorari d^ 
nied 75 S.Ct. 780, 349 
Li.Bd. 1263—^People v. Collup. 167 
P.2d 714, 27 C.2d 829. 

people V. Abalr. 228 P.2d 336. 
102 C.A.2d 766 —Masato Sumida y. 
Pacific Auto. Ins. Co., 125 P.2d 8 , 

61 C.A.2d 472—Ue Cyr v. Dow, 86 
P.2d 900, 30 C.A.2d 467. 

(ja.—Woodall v. State, 187 S.B. 671. 

64 Ga.App. 288. -mft 

Idaho.— State v. Jones, 113 P.2d 1106, 

62 Idaho 552. 

Ky.—Harlan Public Service Co. y. | 
Eastern Const. Co., 71 S.W.2d 24, 
264 Ky. 135. 

Mont.—Spurgeon 

tor Co., 43 P.2d 891, 99 Mont 432. 

Or._State v. Nortin, 133 P.2d 252, 

170 Or. 296. 

70 C.J. P 1111 not® 26, P 1114 notes 
61, 66, 66, p 1115 note 77. 


U.S.—^Zamora v. U. S., C.C.A.Alas- 
ka, 112 F.2d 631. 

Cal.— People v. Raven, 282 P.2d 866, 
44 C2d 523 —People v. Sykes, 280 
P 2d'769, 44 a2d 166, certiorari 
denied 75 S.Ct. 780, 349 U.S 934 90 
L.Bd. 1263 —People v. Collup, 167 
p.2d 714, 27 C.2d 829. 

People V. Abair, 228 P.2d 836, 
102 C.A.2d 766 —Masato Sumida y. 
Pacific Auto. Ins. Co., 125 P.2d 87, 

61 C.A.2d 472—Le Cyr v. Dow, 86 
P.2d 900, 30 C.A,2d 457. 

Ga.—■Woodall v. Stata 187 S.B. 671, 
54 Ga.App. 283. 

Idaho.—state v. Jones, 118 P.2d 1106, 

62 Idaho 552. 

Kv—Harlan Public Service Co. v. 
Eastern Const Co., 71 S.W.2d 24. 
254 Ky. 135. 

Mont—Spurgeon v. Imperial 
■ tor Co., 43 P.2d 891, 99 Mont 432. 


Or._State v. Nortin, 133 P.2d 252, 

170 Or. 296. .. x 

70 C.J. P 1111 note 26, P 1114 notes 
62, 67, 67, p 1116 note 78. 

4, U.S.—^Zamora v. U. S., C.C.A.Alas- 
ka, 112 F.2d 631. 

Cal._^People v. Raven, 282 P.2d 866. 

44 C.2d 623—^People v. Sykes, 280 
P2d 769, 44 C.2d 166, certiorari 
denied 75 S.Ct 780, 349 U.S 934. 99 
L..Bd. 1263 —People v. Collup, lb7 
P.2d 714, 27 C.2d 829. 

People V. Abair, 228 P.2d 336, 
102 C.A.2d 766 —Masato Sumida v. 
Pacific Auto. Ins. Co., 125 P.2d 87, 

51 C.A.2d 472—Le Cyr v. Dow, 86 
P.2d 900, 30 C.A.2d 467. 

Idaho.—State v. Jones, 113 P.2d 1106, 

62 Idaho 662. ^ 

Ky.— Harlan Public Service Co. y. 
Eastern Const Co., 71 S.W.2d 24, 
254 Ky. 136. 

Mont.—Spurgeon v. Imperial Eleva¬ 
tor Co., 43 P.2d 891, 99 Mont 433. 
Or.—State v. Nortin, 133 P.2d 252, 
170 Or. 296. 

70 C.J. P 1112 note 27, P 1114 notes 
63, 58, 68, P 1115 note 79. 

5. Ga,— Woodall v. State, 187 S.E. 

* 671, 64 Ga.App. 283. 

70 C.J. p 1112 note 28, P 1114 note 69 

■ W- 

6. Or.—State v. Nortin, 133 P.2d 
252, 170 Or. 296. 

a 7. Or.—State v. Nortin, supra, 
i 70 C.J. p 1111 notes 21 [c], 25 [g], P 
a 1112 note 27 [f] (1). 

7 8, Or.—State v. Nortin, supra. 

» 9. Idaho.—State v. Boyatt, 87 P*2d 
992, 50 Idaho 771. ^ 

* Ky.—Black Mountain Corp. y Bp- 

8 person, 148 S.W.2d 1063, 285 Ky. 
661. 

70 C.J. P 1113 note 82. 

Pnipos* of law Is ftmuied wKm 
Specific occasion in question has 
*' been called to attention of witness to 
be impeached and It clearly appe»s 
V. that such occasion is Identified to his 
4. mind, and he Is then asked of^rn- 
Ing specific inconsistent statement 
a- with which It Is proposed later to 
12. impeach him. 



98 C.J.S. 

question should not be considered seriously;^® and, 
accordingly, the mere fact that all persons present 
are not named does not render the foundation in¬ 
sufficient, if it is otherwise clear that the attention 
of the witness was called to the conversation in such 
fashion that it could with reasonable certainty be 
identified.^^ Moreover, compliance with the founda¬ 
tion requirement is not necessary where it is im¬ 
possible to comply with it due to no fault of the 
party urging the impeachment.^^ 

Where impeachment is predicated on omission 
to make a statement on a prior occasion, statutory 
requirements that the attention of the witness be 
called to such occasion, with particular specification 
of time, place, and circumstances, apply.^^ The pro¬ 
tection thus furnished is primarily for the benefit of 
the witness, not the parties.!^ 

b. Party as Witness 

Although the rule is otherwise as to evidence of 
statements admissible as Independent evidence, where it 
is sought to bring statements of a party inconsistent with 
his testimony into the case for the sole purpose of Im¬ 
peachment, his attention must be called to the time, 
place, and circumstances of the supposed contradiction. 

Where a party to a civil action is to be impeached 
by evidence of extrajudicial declarations or admis¬ 
sions inconsistent with, or contradictory of, his testi¬ 
mony, such declarations being admissible against 
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him as independent evidence, there is no necessity 
to call his attention to the time when,^^ place 
where,or persons to whom,^^ such statements 
were made. Likewise, admissions voluntarily made 
by accused in a criminal prosecution on the prelim¬ 
inary examination being admissible as admissions, 
where such statements are introduced to contradict 
the testimony of accused, such party need not be 
notified of the time when,^* place where,^^ and per¬ 
son to whom,2® such admissions were made. 

In order to lay the required foundation where it 
is sought to bring statements of a party inconsistent 
with, or contradictory of, his testimony into the 
case for the sole purpose of impeachment, however, 
the attention of the party must be called to the 
time,^i place, 22 person involved in the supposed con¬ 
tradiction,28 and the circumstances.2^ In such in¬ 
stance it is sufficient if the attention of the party 
has been called to the substance of the statements.25 

c. Party’s Own Witness 

In order to accomplish the Impeachment of one'^s own 
witness by testimony of inconsistent statements, the wit¬ 
ness must be Informed of the time when, the place where, 
and the circumstances under which, the alleged state¬ 
ments were made. 

In order to accomplish the impeachment of one's 
own witness by testimony of inconsistent or contra¬ 
dictory statements, the witness first must be in- 


Or.—state v. Nortin, 183 P.2d 252, 
170 Or. 296. 

CompliaiLoe Ueld auffideiit 
Or.—Heider v. Barendrick, 89 P.2d 
957, 149 Or. 220. 

10. Idaho.—State v. Bpyatt, 87 P.2d 
992, 50 Idaho 771. 

70 C.J. P 1113 note 88. 

11 . Idaho.—State v. Boyatt, supra. 
70 C.J. P 1113 note 84. 

12. Cal.—People v. Collup, 167 P.2d 

714. 27 C.2d 829. i 

Season for mle | 

Lack of foundation cannot be said 
to Impair the value of impeacJiingr 
testimony to the point where It 
should be rejected when It is impos¬ 
sible to lay the foundation in so far 
as requirement for foundation is 
based on endeavor to get all of per¬ 
tinent evidence before the court and 
further to test the credibility of the 
impeachment. 

Cal.—People v. Collup, supra. 

13. N.M.—State v. Fletcher, 7 P.2d 
936, 36 N.M. 47. 

70 C.J. p 1113 notes 35-87. 

14. N.M.—State V. Fletcher, supra. 

15. Neb.—Dunafon v. Barber, 92 N. 
W. 198, 8 Neb. (Unoff.) 618. 

70 C.J. p 1115 note 88. 

A-dmissibility of extrajudicial ad- 
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missions in civil actions generally i 
see Evidence § 272. ' 

Necessity for laying foundation to 
impeach party as witness by proof 
of Inconsistent or contradictory 
statements see supra S 600. 

16. Neb.—Dunafon v. Barber, supra. 

70 O. J. p 1116 note 84. j 

17. Neb.—Dunafon v. Barber, su¬ 
pra.. 

18. Ga.—^Klug V. State, 77 Ga. 734. 
S.C.—State V, Freeman, 20 S.E. 974, 

43 S.C. 105. 

Admissibility of declarations or ad-, 
missions of accused generally see 
Criminal Law §§ 730-738. 

19. Ga.—^King v. State, 77 Ga. 784. 
S.C.—State V. Freeman, 20 S.B. 974, 

43 S.C. 106. 

20. S.C,—State v. Freeman, supra. 

21 . La.—State v. Augusta, 7 So.2d 
177,199 La. 896. 

Utah.—^Malia for Use and Benefit of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 867, 89 Utah 262. 
70 C.J. p 1116 note 91. 

22 . lia.—State v. Augusta, 7 So.2d 
177, 199 La. 896. 

Utah.—Malta for Use and Benefit of 
Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 357, 89 Utah 262. 
70 C.J. p 1116 note 92. 
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23. La—State v. Augusta, 7 So.2d 
177, 199 La 896. 

70 C.J. p 1115 note 93. 

24. La—State v. Augusta, supra 
Utah.—^Malia for Use and Benefit of 

Creditors of North Sanpete Bank 
V. Seeley, 67 P.2d 867, 89 Utah 262. 
70 C.J. p 1115 note 94. 

Ohjeotlons properly sustained 

In action to recover commissions 
earned in addition to salary, plain¬ 
tiff could not be committed to the 
basis on which another had gar¬ 
nisheed his salary, but he was enti¬ 
tled to have laid before him any al¬ 
leged inconsistent statements with 
which he was sought to be taxed, 
and objections to questions pro¬ 
pounded on cross-examination of 
plaintiff with respect to Judgments 
and examinations in supplementary 
proceedings were properly sustained. 
N.T.—^Jessie v. Kelly-Mutual Credit 
Clothing Co., 69 N.Y.S.2d 166, 269 
App.Dlv. 1061, appeal denied 69 N. 
Y.S.2d 627, 270 App.Div. 766, rear¬ 
gument denied 60 N.Y.S.2d 288, 
270 App.Div. 811. 

25. m.—^Brown v. Calumet River R. 
Co., 18 N.B. 288, 126 Ill. 600. 

I 70 C.J. p 1116 note 96. 
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formed of the time when,^® place where,and per¬ 
sons before whom,^^ such alleged inconsistent state¬ 
ments were made, and the circumstances,^^ in order 
that he may have the opportunity of intelligently ad¬ 
mitting or denying such statements^® or of explain¬ 
ing them.®^ 

d. Absent Witness 

Where the testimony of a witness who la absent from 
the trial Is to be Impeached by proof of inconsistent 
statements, the attention of the witness must be called 
to the time when, place where, and circumstances under 
which, the statements were made. 

Where a party, in order to avoid a continuance, 
has entered into an agreement as to what the ab- 
sent witness would testify to if present, testimony 
of inconsistent or contradictory statements cannot be 
introduced until there is a warning of the time,^^ 
place,33 persons involved,3^ and circumstances.35 

Where the witness to be impeached is absent and 
his testimony has been given in the form of a depo¬ 
sition, in order to impeach such deposition by oral 
testimony of inconsistent or contradictory state¬ 
ments, the attention of the witness must have been 
called to the time when, 3® place where,37 and per¬ 
son to whom33 the statements were made, and the 
circumstances.33 So, where the deposition of an ab¬ 
sent witness is to be impeached by evidence of an¬ 
other deposition, the time when,4® place where,^! 
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and person to whom the statement was made^* must 
be specified. 

Where testimony at a prior trial or hearing, given 
by an absent witness, is introduced in evidence, in 
order to impeach such testimony by oral testimony 
of inconsistent or contradictory statements, a foun¬ 
dation must be laid by calling the attention of the 
witness to the time when,43 place where,person 
to whom,and circumstances under which,^® the 
statements were made; and when the impeaching 
evidence consists of an affidavit, it is also essential 
that the time,47 place,48 and persons to whom 
made,^® be stated. 

I 606. -Time for Laying Foundation 

The foundation for impeachment of a witness by proof 
of inconsistent statements should be laid when he is on 
the stand as a witness, and before the arguments to the 
Jury have been made. 

No foundation for impeachment of a witness by 
proof of inconsistent statements can be laid before 
the witness has testified.®® The legal method of 
laying the foundation is to interrogate the person 
whose impeachment is sought when he is sworn and 
placed on the stand as a witness and, therefore, 
statements of a person who has not testified as a 
witness in the case are properly excluded when the 
purpose of the testimony is to lay the foundation 
to impeach the witness.®® The proper time is on 


20. Ind.—^Diffenderfer v. Scott, 32 N. 
B, 87, 5 Ind.App. 243. 

70 C.J. p 1116 note 97. 

EbeupirettLent lield imposed by stat¬ 
ute 

Ark.—Wildrick v. Raney, 282 S.W, 
17, 170 Ark. 1194. 

70 C.J. p 1116 note 4. 

27. Ind.—^Diffienderfer v. Scott, 32 N. 
B. 87, 6 Ind.App. 243. 

70 C.J. p 1115 note 98. 

Statutes beld to impose requirement 

Cal.—People v. Reynolds, 192 P. 343, 
48 C.A. 688. 

70 C.J. p 1116 note 5. 

28 . Va.—Gordon v. Funkhouser, 42 
S.E. 677, 100 Va. 675. 

70 C.J. p 1115 note 99. 

Requirement beld imposed by statute 

Idaho.—Bodenhamer v. Pacific Fruit 
& Produce Co., 295 P. 243, 50 Idaho 
248. 

70 C. J. P 1116 note 6. 

29. Fla.—^Williams v. Dickenson, 9 
So. 847, 28 Fla. 90. 

Statute held to impose requirement 

Ga.—^Luke v. Cannon, 62 S.B. 110, 4 
Ga.App. 538. 

70 C.J. p 1116 note 7. 

30. Ind.—^Difienderfer v. Scott, 32 
KJQ. 87, 5 Ind.App. 243. 


31. Miss.—^Dunlap v. Richardson, 63 
Miss. 447. 

70 C.J. p 1116 note 8. 

32. Okl.—Champlin Refining Co. v. 
Crisp, 71 P.2d 703, 180 Okl. 684. 

70 C.J. p 1116 note 13. 

33 . Okl.—Champlin Refining Co. v. 
Crisp, supra. 

70 C.J. p 1116 note 14. 

34 . Okl.—Champlin Refining Co. v. 
Crisp, supra. 

35 . La.—State v. Guy, 31 So. 1012, 
107 La. 673. 

Wyo,—^Dayton v. The Wyoming Na¬ 
tional Bank, 1 Wyo. 263. 

36. Ala,—^Austin v. Tennessee Bis¬ 
cuit Co., 62 So.2d 190, 265 Ala. 673. 

70 C.J. p 1116 note 9. 

37. Ala.—^Austin v. Tennessee Bis¬ 
cuit Co., supra. 

70 C.J. p 1116 note 10. 

38. Ala.—Austin v. Tennessee Bis¬ 
cuit Co., supra. 

70 C.J. p 1116 note 11. 

39 . La.—State v. Wiggins, 23 So. 
834, 60 La.Ann. 330. 

N.Y.—^Valton v. National Fund L. 
Assur. Co., 20 N.T. 32. 

40. Ind.—^Eppert v. Hall, 81 N.B. 74, 
32 N.B. 713, 133 Ind. 417. 

70 C.J. p 1117 note 24. 
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41. Ind.—^Eppert v. Hall, supra. 

70 ax p 1117 note 25. 

42. Iowa.—Samuels v. Griffith, 13 
Iowa 103. 

Tex.—Joy V. Liverpool, etc., Ins. Co., 
74 S.W. 822, 32 Tex.Civ.App. 433. 

43. Minn.—^Lerum v. Geving, 106 N. 
W. 967, 97 Minn. 269. 

70 C.J. p 1116 note 17. 

44. Minn.—^Lerum v. Geving, supra. 
70 C.J. p 1116 note 18. 

45. S.C.—State v. Stockman, 64 S.B. 
595, 82 S.C. 388, 129 Am.S.R. 888. 

70 C.J. p 1117 note 19. 

46. La.—State v. Johnson, 35 La. 
Ann. 871. 

47. Tex.—Baker v. Sands, Civ.App., 
140 S.W. 520. 

48. Tex.—^Baker v. Sands, supra. 

49. Tex.—Baker v. Sands, supra. 

50. Ala.—Goodwin v. State, 56 So. 
29, 1 Ala.App. 136. 

51. Ga.—Mitchell v. State, 109 S.B. 
357, 152 Ga. 375. 

52. Ga.—^Mitchell v. State, supra. 
Refusal of witness to testify 

If document allegedly constituting 
I a sworn statement of state’s witness 
acknowledged before a notary pub- 
I lie was sought to be introduced by 
I accused in order to impeach witness, 
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cross-examination of the witness; and a party may 
not call a witness supposed to be adverse in anticipa¬ 
tion of his being called by the other side, and tmder- 
take to lay the foundation for his impeachment at 
that time.®3 It is too late, after all but one of the 
arguments to the jury have been made, to lay the 
foundation for the contradiction of a witness.^^ 

§ 607. -RecalKng Witness to Lay Foun¬ 

dation 

The court may allow a witness to be recalled for the 
purpose of laying a foundation to impeach him by proof 
of Inconsistent statements. 

Where proof of inconsistent or contradictory 
statements is excluded for failure to lay a proper 
foundation, the impeaching party may request recall 
of the witness intended to be impeached for further 
cross-examination for the purpose of laying such 
foundation,65 and the court may allow a witness to 
be recalled for that purpose,6® the matter resting in 
the sound discretion of the court.®*^ Where stat¬ 
utes expressly so provide, a witness may be recalled 
to lay a foundation to impeach him by proof of con¬ 
tradictory statements.®® 

§ 508. -Curing Failure to Lay Founda¬ 

tion 

Failure to lay a foundation Is cured where the Im¬ 
peached witness Is afterward put on the stand to state 
his version of the statement imputed to him by the im¬ 
peaching evidence; and error In falling to permit a 
foundation to be laid is cured by permitting the Intro¬ 
duction of Impeaching evidence. 

The irregularity of admitting impeaching evidence 


without the laying of a foundation is cured where 
the impeached witness is afterward put on the stand 
in rebuttal to state his version of the conversation 
or statement imputed to him by the impeaching evi¬ 
dence.®® This rule applies in the case of a party as 
a witness ;®6 and it has been held that the mere fact 
that there was an opportunity to recall the im¬ 
peached witness and allow him to explain the ap¬ 
parent contradiction is sufficient to prevent a new 
trial solely because no foundation was laid for the 
impeaching evidence,®^ although it has also been 
held that it is not sufficient that the witness was 
in court and could be called on to explain the alleged 
contradiction.®® 

Error of the court in failing to permit counsel to 
lay a foundation is cured by permitting the introduc¬ 
tion of impeaching evidence.®® 

§ 609. - Warning Witness of Intention 

to Contradict 

Under some circumstances it is necessary that the 
witness be warned by cross-examination of the Intention 
to impeach him by proof of inconsistent statements. 

It is necessary that the witness be warned by 
cross-examination of the intention to impeach him 
by proof of inconsistent statements®^ except as it 
may be proper to prove statements or declarations of 
a party or person accused as to matters in issue;®® 
but in laying the foundation for impeaching a wit¬ 
ness by proof of contradictory statements, it is not 
necessary to warn him of the purpose to contradict 
him if he denies having made such statements.®® 


5. Answers op Witness Sought to be Impeached 


§ 610. Effect of Admission 

If the witness admits unequivocally that he has made 
an Inconsistent or contradictory statement, evidence 
thereof is generally held unnecessary and inadmissible. 


Evidence of contradictory or inconsistent state¬ 
ments made by a witness is admissible to impeach 
him only if he has denied,®7 or has failed to admit 


no foundation was laid for impeach¬ 
ment. where state’s witness, claim¬ 
ing his constitutional right to not 
give evidence against himself, had 
refused to testify on direct exam¬ 
ination, so that there was nothing 
to impeach. 

Wash.—State v. Bobbins, 169 P.2d 
246, 25 Wash.2d 110. 

53 . Ohio.—^Roush v. Wensel, 16 Ohio 
Cir.Ct. 133, 138, 8 Ohio Cir.Dec. 
141. 

70 C.Jr. p 1117 note 28. 

54. Ky.—^Delaney v. Commonwealth, 
35 S.W. 1037, 18 Ky-L. 212. 

55. Okl.—Wing v. State, Cr., 280 P. 
2d 740. 

56. Cal.—^People v. Glover, 74 P. 
746, 141 C. 233. 


70 C.J. p 1117 note 32. I 

57. Pa.—Marshall v. Carr, 118 A. 
621, 276 Pa. 86 . 

70 C.J. p 1117 note 83. 

58. Ga.—Allen v. City of Carroll¬ 
ton, 81 S.E, 252, 14 Ga.App. 403. 

70 C.J. p 1117 note 34. 

59 . —Lewis V. Tapman, 46 A. 
459, 90 Md. 294, 47 L.R.A. 386. 

70 C.J. P 1117 note 35. 

60. Colo.—Rose V. Otis, 31 P. 493, 18 
Colo. 59. 

61. S.C.—Newell v. Taylor, 64 S.B. 
212, 74 S.C. 8 . 

62. N.Y.—Hobby v. Hobby, 64 Barb. 

, 277. 

I 03 . Ky.—^Barton v. Commonwealth, 

1 169 S.W.2d 424, 289 Ky. 695. 
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64i N.T.—Larkin v. Nassau Blectrlc 
R. Co., 98 N.B. 466. 206 N.Y. 267. 

70 C.J. p 1118 note 39. 

65. S.C.—State V. Freeman, 20 S.B. 
974, 43 S.C. 106. 

70 aj. p 1118 note 40. 

66. S.C.—State V. Henderson, 30 S. 
B. 477, 62 S.C. 470—State v. White, 
16 S.C. 881. 

67. Ala.—^Lawson v. State, 57 So.2d 
643, 36 Ala.App. 438. 

Cal.—^Legg V. United Ben. Life Ins. 

Co., 229 P.2d 464, 103 C.A.2d 228. 
N-.J.—Watts V. City of Newark, 54 A. 

2d 622, 25 N.J.Misc. 402. 

Tex.—^Employers Liability Assur. 
Corp. V. Gronlnger & King, Civ. 
App., 299 S.W.2d 176. 

Effect of denial In general see infra 
9 611. 
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§ 610 WITNESSES 

having made the contradictory statements®^ or 
testified that he does not remember,®® that he made 
thenL If the witness admits unequivocally that the 
inconsistent statement was made, he has thereby 
impeached himself,*^® and further evidence thereof 
is unnecessary*^^ and inadmissible,*^® at least in the 
sense that its exclusion when offered affords no 
ground for complaint.*^® Indeed, some of the deci¬ 
sions as to inadmissibility have even gone so far as 
to hold that reception of such further evidence when 
offered was improper,*^^ although there is authority 
to the effect that the right to scrutinize prior in¬ 
consistent statements of a witness cannot be cut 
off by the admission of the witness that he has been 
guilty of inconsistency,^® and there are decisions 
to the effect that, whether or not such evidence is 
competent, its admission was not such error as to 
require a reversal, under the circumstances in the 
case.7® 

In order to exclude other evidence that the witness 
made the alleged statement, his admission must be 


direct and unequivocal,^*^ tending as clearly and di¬ 
rectly to establish the making of the previous incon¬ 
sistent or contradictory statements as would the in¬ 
dependent and isolated testimony of other wit¬ 
nesses.*^® 

Where the answer of the witness, although in the 
nature of an admission that he made the alleged 
contradictory statement, is indefinite, imcertain, and 
evasive, it may be shown by other evidence that 
he did make such statement;*^® but if the admis¬ 
sions of the witness with respect to contradictory 
or inconsistent matters or statements adduced by 
way of impeachment are positive and unambiguous, 
the general rule above stated as to the necessity for, 
or admissibility of, other evidence to show the exist¬ 
ence or fact of such inconsistencies or contradictions 
prevails even though the witness accompanies such 
admissions with further statements tending to ex¬ 
plain or excuse the contradictions or inconsisten¬ 
cies®® or declaring that he was in error when he 


68. N.J.—state V. Simon, 174 A. 867, 
113 N.J.Law 621, affirmed 178 A. 
728. 115 N.XLaw 207. 

Failure to deny or admit see infra 
§ 612. 

69. Ala.—^Lawson v. State, 57 So.2d 
643. 36 Ala.App. 438. 

Denial of recollection see infra § 
612. 

70- Minn.—^Zuber v. Northern Pac- 
Ry. Co., 74 N.W.2d 641, 246 Minn. 
157—^Price v, Griegrer, 70 N.W.2d 
421, 244 Minn. 466. 

Wash.— Blackburn v. Groce, 288 P.2d 
116, 46 Wash.2d 529. 

70 C.J. P 1118 note 3 [a]. 

71. Ala.—Usrey v. State, 66 So.2d 
790, 36 Ala.App. 394. 

—Schwam v. Reece, 210 S.W.2d 
903, 213 Ark. 431. 

Oa.—^Roper v. Scott, 48 S.E.2d 118, 
77 Ga.App. 120. 

Mass.—^Kavanaugrh v, Colombo, 24 
N.B.2d 14, 304 Mass. 379—Cook v. 
Farnum, 164 N.B. 677, 268 Mass, 
146. 

Minn.—Corpus Juris cited in Price 
V. Grieger, 70 N.W.2d 421, 426, 244 
Minn. 466. 

N.H.—^Rau V. First Nat. Stores, 92 
A,2d 921, 97 N.H. 490. 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

Wash.—^Blackburn v. Groce, 283 P.2d 
115, 46 Wash.2d 629—Ewer v. 

Johnson, 270 P.2d 813, 44 Wash.2d 
746. 

Wyo.—Bads V. State, 101 P. 946, 17 
Wyo, 490. 

70 C.J. p 1118 note 1. 


IlLApp. 84—Reilly Tar & Chemi¬ 
cal Corp. V. Lewis, 38 N.B.2d 798, 
312 I11.APP. 654—Sally Chain 
Stores V. Ace Bonded Carriers, 30 
N.B.2d 966, 307 IlLApp. 644. 

Ind.—Cox V. State, 190 N.B. 427, 206 
Ind. 560, 

S.C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

■Wash.—^Blackburn v. Groce, 283 P.2d 
115, 46 Wash.2d 529—Ewer v. 

Johnson, 270 P.2d 813, 44 Wash.2d 
746. 

70 C. J. p 1118 note 2. 

DestmetioaL of predicate previously 
estahlij^ed 

Where witness testified that she 
did not remember making contradic¬ 
tory statement at preliminary hear¬ 
ing, thereby establishing a sufficient 
predicate for Impeachment, predicate 
was destroyed when, after she had 
refreshed her recollection from the 
transcript, she testified that she re¬ 
membered making statement. 

^a.—Weaver v. State, 31 So. 2d 593, 
83 Ala.App. 207, certiorari denied 
31 So,2d 595, 249 Ala. 431. 

73, Ala.—Usrey v. State, 66 So.2d 
790, 36 Ala.App. 894. 

Ark.—Schwam v. Reece, 210 S.W.2d 
903, 213 Ark. 431. 

Cal.—^People v. Stewart, 240 P.2d 704, 
109 C.A.2d 334—People v. Pianezzi, 
108 P.2d 686, 42 C.A2a 270, certio¬ 
rari denied Pianezzi v. People of 
State of CaliforniiL, 62 S.Ct. 81, two 
cases, 314 U.S. 611, 86 L.Ed. 492. 
Ohio.—^Blackford v. Kaplan, 20 N.B. 

2d 622, 136 Ohio St 268. 

Or.—^Tycer v, Hartsell, 198 P.2d 263, 
j 184 Or. 310, 

Vt—^Bennett v. Robertson, 177 A. 
I 625, 107 Vt 202, 98 A.L.R. 162. 
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Wash.—^Ewer v. Johnson, 270 P.2d 
813, 44 Wash.2d 746. 

70 C. J. p 1118 note 3. 

74. Neb.—^Rakes v. State, 62 N.W.2d 
273, 158 Neb. 66. 

70 aJ. p 1118 note 4, 

75. N.Y.—People v. Schainuck, 36 N. 
E.2d 94, 286 N.Y. 161. 

Wachs V. Commercial Travelers 
Mut Acc. Ass'n of America, 125 N. 
y.S.2d 867, 283 App.Div. 29. 

Prior luconsisteiit statemeut of 
hostile witness of government was 
properly admitted to impeach the 
witness' credibility, even though 
witness admitted under cross-exam¬ 
ination by government's attorney 
that prior statement was true. 

•U.S.—Zimberg v. U. S., C.C.A.Mass., 
142 F.2d 132, certiorari denied 65 
S.Ct. 38, 323 U.S. 712, 89 L.Bd. 
573. 

76. Ky.—Taylor v. Commonwealth, 
76 S.W.2d 923, 266 Ky. 667. 

70 C.J. p 1118 note 6. 

77. Iowa.—Corpus Juris cited in In 
re Telsrow’s Estate, 22 N.W.2d 
792, 800, 237 Iowa 672. 

70 C.J. p 1118 note 6. 

Qualified denial of statement as ba¬ 
sis for evidence see infra § 611. 

7a N.Y.—^Larkin v. Nassau County 
Elec. R. Co., 98 N.B. 496, 206 N.Y. 
267. 

79. lowcu—Corpus Juris cited in In 
re Telsrow's Estate, 22 N.W.2d 
792, 800, 237 Iowa 672. 

70 C.J. p 1119 note 8. 

80. Ill.—Swift & Co. V. Madden, 45 
N.B. 979, 165 Ill. 41. 

70 C.J. p 1119 note 11. 


72. IlL—ReiUy Tar & Chemical 
Corp. V. Lewis, 61 N.E.2d 290, 326 
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made the former statements^! or that they were 

false.^2 

Prior written statements. The rules above set 
forth apply to written as well as to oral state¬ 
ments and thus the exclusion of writings or in¬ 
struments signed or executed by the witness, and of¬ 
fered in evidence, which are inconsistent in tenor 
with statements made by him while testifying, is 
proper where he admits the signature or execution 
of such instruments or papers®^ unless, in doing 
so, he attempts to strip them of their character as 
being in fact his statements by such claims as that 
he signed them without reading them,or at the 
dictation of another, whose name, the same as his 
own except for one initial letter, he signed,^® or 
voluntarily signed them although conscious at the 
time of inaccuracies or mistakes in their contents 
nor is it error for the court to refuse to require the 

writing to be produced.^^ 

Testimony as to the circumstances surrounding the 
execution of the statement, in rebuttal of the ex¬ 
planation of the witness of why he signed it when, 
according to him, it was not true, has been held ad- 
missible.s^ Furthermore, it has been held that a 
written document may be introduced in evidence for 
purpose of impeachment even though the witness 
admitted signing it and testified that most of the 
statements contained therein were false, where the 


WITNESSES §§ 610-611 

document contains other statements whose falsity 
was not admitted.®® 

§ 611. Effect of Denial 

The denial of a witness that he has made an alleged 
Inconsistent op contradictory statement Is conclusive 
where such statement related to a collateral, Irrelevant, 
OP immaterial matter, or If the denial was Improperly 
elicited on cross-examination. 

The denial of a witness that he has made an al¬ 
leged inconsistent or contradictory statement said 
to have been made by him is conclusive where such 
statement related to a collateral, irrelevant, or im¬ 
material matter,®! or if the denial was improperly 
elicited on cross-examination,for example, one 
which went beyond the scope of the direct examina¬ 
tion of the witness.®® 

The denial of a witness that he made a statement 
is not conclusive, however, where the statement in¬ 
quired about is material and directly relevant to an 
issue in the case, and, as shown supra § 573, evi¬ 
dence may properly be introduced to overcome such 
denial by proof that the witness did make the state¬ 
ments in question. Where statutes prescribe the 
manner of contradicting such testimony^ it cannot 
be contradicted except in the manner prescribed.®* 

Sufficiency of denial The denial, in order to per¬ 
mit of evidence to the contrary, need not be ab- 


Opportunity to explain statement as 
right of witness see supra $ 604. 

81- Tex,—^Texarkana Gas, etc., Co. 

V. Lanier, 126 S.W. 67, 69 Tex.Civ. 
App. 198. 

82. Ark.—^Humpolak v. State, 800 S. 

W. 426, 175 Ark, 786. j 

70 C.J. p 1119 note 13. 

83. Ark,—Schwam v. Reece, 210 S. 
W.2d 903, 213 Ark. 431. 

70 C.J. p 1119 note 15. 

84i Ark.—Schwam v. Reece, supra. 
Ky.—Kentucky Virginia Stages v. 
Tackett's Adm’r, 171 S.W.2d 4, 294 
Ky. 189. 

Miss.—^Wallace v. Harrison, 65 So.2d 
466, 218 Miss. 163. 

Mo.—Friedman v. Maryland Casual¬ 
ty Co., 71 S.W.2d 491, 228 Mo.App, 
680. 

N.H.—Marchand v. Public Service 
Co., 66 A.2d 468, 96 N.H. 422. 

N.J.—Gall V. New York & New 
Brunswick Auto Exp. Co., 86 A.2d 
403, 131 N.XLaw 846, reversed on 
other grounds 40 A.2d 643, 132 N.J. 
Law 466. 

N.Y.—^People v. Buchalter, 46 N.E.2d 
226, 289 N.Y. 181, rehearing denied 
46 N.B.2d 426, 289 N.Y. 244, affirm¬ 
ed 68 S.Ct. 1129, 819 T7.S. 427, 87 L. 
Ed. 1492, motion denied 50 N.E.2d 
309, 290 N.Y. 927, motion denied 64 
N.E.2d 388, 292 N.Y. 562. 


Tex.—^Employers Liability Assur. 

Corp. V. Groninger & King, Civ. 
App., 299 S.W.2d 176. 

Sloan V. State, 84 S.W.2d 484, 129 
Tex.Cr. 131. 

Wash.—^Blackburn v. Groce, 283 P.2d 
115, 46 Wa8h.2d 529. 

70 C.J. p 1119 note 16. 

AdmlssloiL of facts which writing 
tends to establish 

Refusal to admit letters from a 
witness to another stranger to suit 
for purpose of impeachment was not 
abuse of discretion of trial court, 
where witness admitted on cross-ex¬ 
amination every fact which letters 
tended to establish. 

Tex.—^Meadolake Poods v, Estes, Civ. 
App., 218 S.W.2d 862, error refused 
219 S.W.2d 441, 148 Tex. 13. 

85. N.Y.—^Larkin v. Nassau Electric 
R, Co., 98 N.E. 466, 206 N.Y. 267. 

86. W.Va.—State v. Kinney, 26 W. 
Va. 141. 

87. Ill.—Illinois Cent. R. Co. v. 
Wade, 69 N.E. 566, 206 Ill. 628. 

88. Tex.—Sloan v. State, 84 S.W.2d 
484, 129 Tex.Cr. 131. 

89. Miss.—Wallace v. Harrison, 66 
I So.2d 456, 213 Miss. 168. 

90. Ga.—Manley v. Combs, 30 S.E. 
I 2d 436, 197 Ga. 768. 
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Wade v. Hopper, 78 S.E.3d 809, 
89 Ga.App. 87. 

91 . Mo.—^Willis V. Wabash R. Co., 
284 S.W.2d 603. 

N.D.—State, for Benefit of Work¬ 
men's Compensation Fund v. Co¬ 
lumbus Hall Ass'n, 27 N.W.2d 664, 
76 N,D. 275—State v. Ave, 21 N.W, 
2d 362, 74 N.D. 216. 

Okl.—OoTpns goxis anoted in Fleet- 
wood V. State. 241 P.2d 962, 974, 
96 Okl.Cr. 163. 

70 C.J. p 1120 note 21. 

92. Or.—^Williams v. Culver, 64 P. 
763, 39 Or. 337. 

70 C.J. p 1121 note 29. 
Cross-examination as to inconsistent 
statements generally see supra 9 
596. 

Court’s witness 

Where witness irregularly called 
as court's witness denied all Ques¬ 
tions put to him on cross-examina^ 
tlon by state’s attorney, state was 
concluded by such answer. 

Ill.—^People V. Boulahanls, 68 N.E.2d 
467, 394 Ill. 255. 

93. Or,—Williams v. Culver, 64 P- 
763, 89 Or. 387. 

70 C.J. P 1120 note 23. 

94. Ky.—^Barton v. Commonwealth, 
169 S.W.2d 424, 289 Ky. 695. 

Impeaching evidence see infra ii 
613-618. 
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solute; a qualified denial is sufficient.^5 Although 
the witness admits statements made to various per¬ 
sons on several occasions but denies similar state¬ 
ments on different occasions to other persons, proof 
with respect to the latter is competent and is not 
precluded by the admissions made.®® In a case 
where a conversation with a witness testified to 
by one of plaintiffs was not expressly denied by such 
witness, whose testimony was not inconsistent, in 
substance, with the conversation as detailed by such 
plaintiff, it was held that a judgment for defendant 
should not be reversed because of a refusal to per¬ 
mit plaintiffs to answer again to formal questions 
intended to impeach such witness.®'^ 

§ 612* Failure to Deny; Denial of Recollec¬ 
tion 

According to the general rule, It may be shown that 
the witness made an Inconsistent or contradictory state¬ 


ment If he refuses either to deny or affirm that he did. 
If he answers that he does not remember whether or not 
he made It, or If he does not unqualifiedly admit that ho 
did. 

It is not necessary, in order to authorize proof of 
contradictory statements, that the witness shall, 
when interrogated with reference thereto, deny mak¬ 
ing the statement®® or even answer the question 
whether he made it;®® and when the circumstances 
are such that, on denial of the statement, evidence 
to disprove the denial would have been competent, 
it is the general rule that it may be shown that the 
witness did make such statement if he refuses either 
to deny or affirm that he did,i or if he answers that 
he does not remember making the statement or does 
not remember whether or not he made it,® or if he 
does not unqualifiedly admit that he made the state¬ 
ment.® There is, however, some authority to the 
contrary.^ 


6. Impeaching Evidence 


§ 613. Competency of Witnesses 

Inconsistent or contradictory statements of a witness 
offered to impeach his testimony may be proved by other 
witnesses, such as persons in whose presence they were 
made. 


As a general rule, inconsistent or contradictory 
statements of a witness offered to impeach his testi¬ 
mony may be proved by other witnesses.® Proof of 
inconsistent statements may be given by persons in 


95. Mont—state v. McGowan, 93 P. 
552, 36 Mont 422. 

70 C.J, p 1120 note 25. 

96. Ill.—^People v. Bush, 133 N,E. 
201, 300 Ill. 532. 

97. Ill.—Fessenden v. Doane, 53 N. 
E. 974, 188 Ill. 228. 

98. Ohio.—Blackford v. Kaplan, 20 
N.E.2d 622, 135 Ohio St. 268. 

Tenn.—^Power Packing Co. v. Borum, 
8 Tenn.App. 162. 

^ Va.—Spence v. Browning Motor 
Freight Lines, Inc., 77 S.E.2d 806, 
138 W.Va. 748. 

70 C.J. p 1120 note 28. 

99. Utah.—State v. Haworth, 68 P. 
156, 24 Utah 398. 

70 C.J. p 1121 note 29. 

1, Tex.—^Terry v. State, 154 S.W.2d 
473, 142 Tex.Cr. 454. 

Utah.—^Morton v. Hood, 143 P.2d 434, 
105 Utah 484. 

2, XJ.S.—^U. S. V. Alper, C.C.AN.T., 
156 F.2d 222. 

Ala.—Green v. State, 171 So. 643, 233 
Ala. 349. 

Willis V. State, 66 So.2d 763, 37 
Ala.App. 186, certiorari denied 66 
So.2d 766, 269 Ala. 500—Clark v. 
State, 67 So.2d 375, 36 Ala.App. 159, 
reversed on other grounds 67 So.2d 
384, 267 Ala. 96—Weaver v. State, 
31 So.2d 693, 33 Ala.App. 207, cer¬ 
tiorari denied 31 So.2d 595, 249 Ala. 
431. 

Cal.—^People v, Hoach, App., 306 P. 
2d 623—Gill v. Clark, 244 P.2d 966, 
111 C.A.2d 669—People v. BJomsen, 


180 P.2d 443, 79 CA2d 619—Peo¬ 
ple V. Young, 160 P.2d 132, 70 C.A. 
2d 28—People v. Thomas, 94 P.2d 
1021, 35 C.A.2d 206. 

Ga.—Griffin v. Barrett, 195 S.B. 746, 
185 Ga. 443. 

Ill.—Reilly Tar & Chemical Corp. v. 
Lewis, 61 N.B.2d 290, 826 Ill.App. 
84—Reilly Tar & Chemical Corp. | 
v. Lewis, 88 N.E.2d 798, 312 Ill. | 
App. 654. 

La,—State v. Taylor, 188 So. 731, 192 
La. 653. I 

Minn.—^Koop v. Great Northern By. 

Co., 28 N.W.2d 687, 224 Minn. 286. 
Ohio.-Blackford v. Kaplan, 20 N.E. 

2d 622, 135 Ohio St. 268. 

Okl.—^Ingram v. State, 196 P.2d 634, 
87 Okl.Cr. 223. 

Or.-State v. Nortin, 183 P.2d 262, 
170 Or. 296—State v. Poole, 90 P. 
2d 472, 161 Or. 481. 

Pa.—'Kimmel v. Spector Motor Serv¬ 
ice, Inc., Com.Pl., 34 Erie Co. 216. 
RI.—Ashton V. Higgins, 96 A2d 632, 
80 R.I, 360. 

Tenn.—Yellow Bus Line v. Brenner, 
213 S.W.2d 626, 31 Tenn.App. 209 
—^Power Packing Co. v. Borum, 8 
Tenn.App. 162. 

Tex.—Hutson v. State, Cr., 296 S.W. 
2d 246—Terry v. State, 164 S.W 
2d 473, 142 Tex.Cr. 464. 

Utah.—^Morton v. Hood, 143 P.2d 434, 
106 Utah 484. 

Va.—^Keatts v. Shelton, 63 S.E.2d 10, 

I 191 Va. 758—Corpus Juris cited in 
I McGehee v. Perkins, 49 S.K2d 804, 

I 809, 188 Va. 116. 
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W.Va.—Spence v. Browning Motor 
Freight Lines, Inc., 77 S.B.2d 806, 
138 W.Va. 748. 

70 C.J. p 1122 note 31. 
m Maarylaoid 

(1) There Is authority recognizing 
the rule of the text 

Md.—Moxley v. State, 109 A.2d 370, 
206 Md. 507. 

(2) A view to the contrary has 
been taiien. 

Md.—^Beam Motor Car Co. v. Loewer, 
102 A. 908, 131 Md. 652. 

In Massachusetts 

(1) An early case applied the rule 
of the text. 

Mass.—Chapman v. Coffin, 14 Gray 
464. 

(2) Other authority holds to the 
contrary. 

Mass.—Cook v. Farnum, 164 N.E. 

577, 268 Mass. 146. 

70 C.J. p 1122 note 32. 

3. Tex.—^Terry v. State, 154 S.W.2d 
473, 142 Tex.Cr. 454. 

Indefinite or equivocal admission as 
not preventive of proof of contra¬ 
dictory declarations see supra § 
610. 

Qualified denial as authorizing proof 
of statement see supra $ 611. 

1 4. Ind.—Mendenhall v. Banks, 16 
Ind. 284. 

70 C.J. p 1122 note 82. 

5. Cal.—^In re Jennings* Estate, 74 
P.2d 794, 24 C.A2d 206. 

Mass.—Commonwealth v. West, 45 N. 
E.2d 260, 312 Mass. 438. 
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whose presence they were made,® and is not restrict¬ 
ed to the person to whom they were madeJ Ordi¬ 
narily, only the persons named to the witness sought 
to be impeached, in laying the foundation, as those 
to whom or in whose presence the contradictory or 
inconsistent statement was made, are competent wit¬ 
nesses to it;® but, where the alleged contradictory 
statement was made at the preliminary examination 
and a foundation for the impeaching evidence was 
laid by asking the witness if he made such statement 
at such examination in the presence of certain per¬ 
sons named and ''other persons” one who was 
present is competent to testify as to the statement, 
although he was not mentioned by name in the ques¬ 
tion propounded to the witness;® and, also, where 
the contradictory statements are overheard while 
spying or eavesdropping, that fact does not prevent 
their admission.^® 

A witness testif 3 dng as to a certain conversation 
may not be impeached by reproduction of dictaphone 
records of the alleged conversation but there is 
also authority holding that where a witness’ testi¬ 


mony materially varies from statements made in a 
recorded conversation, the recording is admissible to 

impeach the witness.^2 

Deceased witness. An ante mortem statement 
purporting to give what plaintiff, in a personal in¬ 
jury case, said to the witness as to her injury, and 
tending to contradict her testimony on the stand, is 
not competent evidence.^® 

Interpreter. The fact that the person to whom de¬ 
fendant made inconsistent statements subsequent¬ 
ly acts as interpreter on the trial of defendant does 
not affect the competency of such person as a wit- 
ness.i^ Where the alleged inconsistent statement 
was made in a foreign language and translated by 
an interpreter, it must be proved by the interpreter 
or some other person who was present and heard 
and understood what was said by the witness,^® and 
one who heard and understood only the interpreter’s 
statement of what the witness said is not compe- 
tent,!® 

Party. The party seeking to impeach a witness is 


Tex.—O’Keefe v. State, 167 S.W.2d 
1035, 146 Tex.Cr. 349-—Rylee v. 
State, 117 S.W.2<1 85, 136 Tex.Cr. 
87. 

Oral testimony 

The statute relating: to contradic¬ 
tion of adverse witnesses and pro¬ 
hibiting: use of a witness’ written 
statement as to facts attending: the 
neglect complained of in a personal 
injury action to contradict the wit¬ 
ness, in view of legislative history, is 
confined to contradiction by introduc¬ 
tion of prior inconsistent written 
statements and is intended to correct 
unfair practices of claim adjusters 
and is not intended to prohibit proof 
of prior inconsistent statements by 
oral testimony but to permit the jury 
to determine truth from an oral ex¬ 
amination of the witness uninfluenc¬ 
ed by ex parte written statements 
prepared by an interested party. 

Va,—^Harris v. Harrington, 32 S.E.2d 
13, 180 Va. 210. 

6 . Minn.—Ryan v. City of Crook- 
ston, 30 N.W.2d 361, 226 Minn. 129. 
70 C.J. P 1122 note 34. 

Necessity that contradictory or in¬ 
consistent statement be made in 
presence of party for whom im¬ 
peached witness testified see su¬ 
pra § 688. 

Oraad juror 

A grand juror may testify to state¬ 
ments made before grand jury by a 
witness when such statements are 
contradictory to the statement of the 
witness given during the pending 
trial. 

Ala.—Wyatt v. State, 46 So.2d 837, 


35 AIaApp. 715, certiorari denied 
46 So.2d 847, 254 Ala. 74. 

Notes 

After accused had testified, testi¬ 
mony of one who heard a conversa¬ 
tion between defendant and another 
before defendant was charged with 
the crime Is admissible to impeach 
defendant's testimony, even though 
the other person made notes of the 
conversation which were not signed 
by defendant, 

Tex.—Anderson v. State, 169 S.W. 
847, 71 Tex.Cr. 27. 

7. S.C.—State V. Messervy, 68 S.B. 
766, 86 S.C. 503. 

8. Ala.—State v. Marler, 2 Ala. 43, 

36 Am.D. 398. 

70 C.J. p 1122 note 36. 

Necessity that person or persons to 
whom or in whose presence incon¬ 
sistent or contradictory statements 
were made be stated in laying 
j foundation see supra § 605. 

9. Or.—State v. Bartmess, 64 P. 167, 
33 Or. 110. 

10. Ala.—Phillips v. State, 66 So. 
673, 11 Ala.App. 168. 

70 C. J. p 1122 note 38. 

11. N.T.—People v. Quinn, 18 N.T.S. 
2d 347, 259 App.Div. 739, reargu¬ 
ment denied 20 N.T.S.2d 670. 

Admissibility in evidence of sound 
records see Evidence § 732. 

“It is elementary that prior incon¬ 
sistent statements by a witness can¬ 
not be proved until the witness has 
been asked on cross, and has failed 
to admit, that he made them. Then 
the counter proof must be by leading 
Question and answer, as to whether 
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the witness, on the specified occa¬ 
sion, said what he had refused to ad¬ 
mit saying. No machine could com¬ 
ply with that rula A ‘demonstration* 
must inevitably have brought in the 
whole or a large part of the purport¬ 
ed conversation, and probably have 
caused irreparable error.’’ 

N.X—State v. Simon, 174 A. 867, 872, 
113 N.J.L«.w 621, affirmed, 178 A. 
728, 115 N.J.Law 207. 

12. Okl.—^Leeth v. State, 230 P.2d 
942, 94 Okl.Cr. 61. 

Phonogxaphlo reoordlngs 
Where proper foundation for use 
to impeach witness was laid, phono¬ 
graphic recordings of conversation 
taken without knowledge of partici¬ 
pants except one of them, and which 
subsequently came into possession of 
government authorities who had not 
participated in procuring the record¬ 
ings, were properly admitted in evi¬ 
dence. 

D.C.—Calumet Broadcasting Corp. v. 
Federal Communications Commis¬ 
sion, 160 P.2d 286, 82 U.S.App.D.C. 
69. 

13. Fla.—^Florida Bast Coast Ry. Co. 
V. Carter, 65 So. 264, 67 Fla. 336, 
Ann.Cas.l916E 1299. 

14. Pa.—Commonwealth v. Pava, 
112 A. 103, 268 Pa. 520. 

15. Conn.—State v. Noyes, 36 Conn. 
80, 4 Am.R. 37. 

70 C.J. p 1122 note 41. 

16. CaL—^People v. Ah Tute, 56 Cal. 
119. 

Conn.—State v. Noyes, 36 Conn. 80, 
4 Ajn.R. 37. 
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competent to testify as to contradictory statements 
made by the witness to him.^*^ 

Physician, A physician examining under order 
of court a party suing for personal injuries may im¬ 
peach such party by testifying to inconsistent state¬ 
ments made voluntarily by such party during the ex¬ 
amination.^^ 

Wife, The wife of a defendant on trial for crime 
has been held incompetent to testify as to contradic¬ 
tory statements of a witness for the prosecution 
where her testimony tended directly to exculpate her 
husband.i9 On the other hand, proof of contradic¬ 
tory testimony by a wife in a prior proceeding has 
been held admissible where such testimony was 
voluntary,20 but not where it was involuntary.^^ 


§ 614. Admissibility of Evidence 

a. In general 

b. Conformity to predicate 

c. Identification of witness 

d. Time for introducing impeaching evi¬ 

dence 

a. In General 

Impeaching evidence which tends to show a statement 
actually Inconsistent with the testimony of the witness 
sought to be Impeached is admissible; and the evidence 
of the impeaching witness may be given by deposition, 
although the tnere affidavits of nonwitnesses may not be 
used for impeachment purposes. 

The impeaching evidence must tend to show a 
statement actually inconsistent with the witness’ tes¬ 
timony ;22 and where it does it is admissible.23 It 


17. Me.—Hobhs v. Bennett. 78 A. 
362, 107 Me. 294. 

70 C.J. P 1122 note 43. 

18. Mo.—^McGuire v. Chicago & A B. 
Co., 178 S.W. 79, L.R.A1916F 888. 

Competency of report of physician 
inconsistent with testimony of wit¬ 
ness see supra § 595. 

18. Ill.—Gillespie v. People* 62 N.B. 
250, 176 Ill. 238. 

Competency of spouse to contradict, 
discredit, or corroborate testimony 
of other spouse see supra S 92. 

20 b Tex.—^Puller v. State, 61 S.W. 

2d 825, 124 Tex.Cr. 321. 

70 C.J. P 1123 note 46. 

21. Tex.—^Fuller v. State, supra. 

70 C.J. P 1123 note 47. 

22. Ariz.—Browning ▼. State, 87 P. 
2d 112, 63 Aria. 174. 

D.C.—^Harrison v. District of Colum¬ 
bia, Mun.App., 95 A2d 332. 

Iowa.—^State v. Johnston, 267 N.W. 
698. 221 Iowa 933. 

Ky.—^Decker v. Commonwealth, 109 
S,W.2d 816, 270 Ky. 329. 

Mass.—City of Boston v. Santosuos- 
so, 30 N.B.2d 278, 307 Mass. 302. 

—^Wilson V. Bungalow Bar Corp. 
of America, 141 N.T.S.2d 106, 285 
App.Div. 1191. 

70 C.J. P 1123 note 48. 

EvldeiLoe held inadmissible 

(1) In general. 

jy7att V. Combs, 12 So.2d 189, j 
244 Ala- 31, 145 AL.R. 667, fol -1 
lowed in 12 So.2d 197, 244 Aa. 39. | 
Ill.—Wilcox V. Tracy, 88 N.B.2d 519, 
312 IlLApp. 379. 

Mo.—State v. Cole, 188 S.W.2d 43, 
364 Mo. 181, motion denied 189 S. 
W.2d 641, 364 Mo. 181. 

Pa.—^Weiser v. Michlovitz, Com,Pl., 
48 Dauph.Co. 106. 

Tex.—^Browney v. State, 79 S.W.2d 
311,128 Tex.Cr. 81. 

70 C.J. p 1128 note 48 [c]. 

(2) In action on fire policy cover¬ 
ing books, where insured offered on 
issue of value evidence that another 


had given an order for the books and 
the proposed buyer denied he had 
given an order or that he had ever 
said he would, evidence on rebuttal 
that six years before the alleged or¬ 
der witness heard proposed buyer 
say that he would give the order was 
inadmissible as too remote and In¬ 
competent. 

N.H.—^Hall V. Merrimack Mut. Fire 
Ins. Co., 6 A2d 172, 90 N.H. 191. 

(3) A release, signed by a minor 
shortly after the accident, agreeing 
to accept a comparatively nominal 
sum In settlement of her injuries, 
was inadmissible to affect her credi¬ 
bility as a witness in an action for 
such injuries. 

Pa.—Hollinger v, York Rys. Co., 74 
A 344, 225 Pa. 419, 17 Ann.Cas. 
671. 

(4) In guests' actions for injuries 
sustained when automobile driven by 
owner's employee left highway while 
party was returning from social 
gathering at inn, wherein employee 
stated on direct examination that he 
had no permission to drive automo¬ 
bile to inn, excluding on cross-exam¬ 
ination report of accident wherein 
employee stated that he was operat¬ 
ing automobile as employee of own¬ 
er held not error, since report did 
not contradict employee’s testimony. 
Conn.—'Atiere v. Peattle Motors, 185 | 

A 75, 121 Conn. 316. 

Exoluslon of statement held discxe- 
tionary 

U.S.—^Perrone v. Pennsylvania R. 
Co., C.C.AN.T., 143 F.2d 168. 

28 . U.S.—^Bennett v. U. S., C. A Alas¬ 
ka* 234 F.2d 676—Walker v. West 
Coast Fast Freight, Inc., CA.Or., 
233 F.2d 939—^Hartford Acc. & In- 
dem. Co. V. Black, C.ATex., 198 F. 
2d 971, rehearing denied, CA., 194 
F.2d 1006—^Taughn v. U. S., C.CA 
Ga.. 93 F.2d 660. 

Aa.—^Redus v. State, 9 So.2d 914, 
243 Ala. 320, certiorari denied Re- 
dus V. State of Aabama, 63 S.Ct. 
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771, 818 TJ.S. 774, 87 Ij.Ed. 1143, 
rehearing denied 63 S.Ct. 852, 318 

U. S. 802, 87 L.Ed. 1166. 

Ark.—Graves v. Carlin, 107 S.W.2d 
542, 194 Ark. 473. 

Cal.—^People v. Vogel. 299 P.2d 850, 
46 C.2d 798—^Herbert v. Lanker- 
shim, 71 P.2d 220, 9 C.2d 409. 

People V. Crow, 120 P.2d 686, 48 
C.A2d 666. 

Ga.—Cuzzourt v. Popham, 199 S.B. 
848, 58 Ga.App. 758. 

Ill. —People V. Ardelean, 13 N.E.2d 
976, 368 Ill. 274. 

Barrows v. Midwest Transfer Co. 
of Ill., 124 N.B.2d 20, 4 Ill.App.2d 
191. 

Ky.—Chesapeake & O. Ry. Co. v. 
Saulsberry, 88 S.W.2d 949, 262 Ky. 
31. 

La.—State v. Mattio, 81 So.2d 801. 
212 La. 284, certiorari denied 68 S. 
Ct. 145, 332 U.S. 818, 92 L.Ed. 396. 
Mass.—Kavanaugh v. Colombo, 24 
N.E.2d 14, 804 Mass. 379—Common¬ 
wealth V. West. 45 N.E.2d 260. 312 
Mass. 438. 

Mich.—People v. Prevost, 189 N.W. 
92, 219 Mich. 233. 

Miss.—Butler v. State, 176 So. 589, 
179 Miss. 865. 

Mo.—Crabtree v. Kurn, 173 S.W.2d 
851, 351 Mo. 628—Palm v. Maguire, 
146 S.W.2d 636, 347 Mo. 189—State 

V. Perkins, 116 S.W.2d 80, 342 Mo. 
660—State v. Revard, 106 S.W.2d 
906, 341 Mo. 170—State v. Maples, 
96 S.W.2d 26. 

Mont—State v. Curtiss, 135 P.2d 361, 
114 Mont 232. 

N.H.—Galley v. Boston & Maine R. 

R., S3 A2d 227, 92 N.H. 455. 

N,J.—Chiesa v. Public Service Co¬ 
ordinated Transport, 24 A2d 869, 
128 N.J.Law 69. 

iq-.X.—Wachs v. Commercial Travel¬ 
ers Mut. Acc. Ass'n of America, 
126 N.T.S.2d 857, 282 App.Div. 29 
—^Detzker v. City of New York, 
47 N.Y.S,2d 203, 267 App.Div. 912, 
appeal denied 48 N.T.S.2d 807, 267 
App.Div. 1001—Shoupe v. 2626 Am- 
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is not essential to the admissibility of such evidence 
that the impeaching witness should be able to repeat 
the precise words used by the principal witness 
nor is it necessary that the impeaching testimony 
be in the exact language of the question asked of 
the witness to be impeached.26 The remark to 
which the witness’ statement was a reply may be 
shown where necessary to a true understanding of 
such statement,and where impeachment is by 
proof of a conversation with another, evidence as 
to what was said by the other is admissible to con¬ 
nect the statements and render them intelligible.^^ 

Evidence of contradictory or inconsistent state- 
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meQts of a witness ordinarily is not objectionable 
as hearsay, as discussed supra § 588, but it is not 
permissible to permit a witness to testify as to state¬ 
ments which another person told him the witness 
being impeached had said,28 and a witness cannot 
testify that the agent of another told him of a state¬ 
ment previously made by his principal which is 
inconsistent with the testimony given by said prin¬ 
cipal at the trial.2^ The evidence of the impeaching 
witness may be given by deposition;®® but the writ¬ 
ten statement of such a witness is not admissible, at 
least where not properly identified and authenticat¬ 
ed,and the mere affidavits of nonwitnesses may 


sterdam Ave. Corp., 26 N.T.S.2d 
684, 261 App.Div. 393—People v. 
Grant, 292 N.T.S. 390, 249 APP.Dlv. 
248. 

N.C—State v. McPeaJk, 90 S.E.2d 606, 
243 N.C. 273. 

Ohio.—Osman v. Cook, App., 43 N.B. 
2d 641. 

Or.—State v. Nortln, 133 P.2d 262, 
170 Or. 296—State v. Reynolds, 100 
P.2d 693, 164 Or. 446. 

Pa.—Kimmel v. Spector Motor Serv¬ 
ice, Inc., Com.Pl., 34 Brie Co. 216. 
Tex.—Montgomery v. Gay, Oiv.App., 
222 aW.2d 922, error dismissed— 
Federal Underwriters Exchange v. 
Rattler, Civ.App., 192 S.W.2d 942, 
error refused no reversible error— 
liOtt V. Van Zandt. Civ.App., 107 
S,W.2d 761. 

Va.—^Harris v. Harrington, 22 S.B. 
2d 13, 180 Va. 210. 

W.V &.—State V. CardulE, 93 S.E.2d 
502—State v. Dean, 58 S.B.2d 860, 
134 W.Va. 267. 

70 C.J. p 1123 note 49. 

Evidenoe hield admissible 

(1) In suit to set aside will, tes¬ 
timony that chief beneficiary had 
held church membership and execut¬ 
ed legal documents under assumed 
name was properly admitted to im¬ 
peach his testimony that he never 
assumed such name. 

ago.—Palm v. Maguire, 146 S.W.2d 
636, 347 Mo. 189. 

(2) In action for amounts lent to 
defendant and his wife by plaintiff, 
testimony of plaintiff's witness after 
defendant rested his case that de¬ 
fendant’s wife told witness that she, 
as well as defendant, borrowed mon¬ 
ey from plaintiff was admissible to 
contradict wife’s testimony on cross- 
examination by plaintiff that she 
never told such witness that she 
owed plaintiff money. 

Mass.—Kislowski v. Monklewicz, 37 
NJB3.2d 468, 810 Mass. 257. 

(3) Where accused’s wife had tes¬ 
tified in support of accused’s alibi, 
witness' statement that wife had 
told witness that accused would stay 
away trom home for days at a time 


at different intervals was admissible 
for impeachment purposes. 

CaL—People v. Braail, 128 P.2d 204, 
63 C.A2d 696. 

(4) In prosecution for keeping a 
place to gamble wherein accused’s 
witness testified that he did not tell 
Inspector of police department that 
he ha d taken cei^tain dice from table 
when officers appeared, inspector’s 
testimony that witness had made 
such statement was admissible to 
impeach witness, even though ac¬ 
cused was not present during the 
conversation, and witness and ac¬ 
cused were under arrest at the time. 
Tex.—Antner v. State, 128 S.W.2d 
64, 137 Tex.Cr. 128. 

(6) Valuation a landowner placed 
on property sought to be appropriat¬ 
ed set out in a nonprivileged com¬ 
munication submitted to his wife’s 
attorney as an incident to a divorce 
action and which is made a relative¬ 
ly short time before commencement 
of the appropriation proceeding is 
admissible as bearing on the weight 
and credibility to be accorded own¬ 
er's claim of a much higher valua¬ 
tion at the time of the proceeding. 
Ohio.—^In re Ohio Turnpike Commis¬ 
sion, 181 N.B.2d 397, 164 Ohio St. 
377, appeal dismissed Ellis v. Ohio 
Turnpike Commission, 77 S.Ct. 61. 

(6) Statements after accident 
whi<^ are not a part of the res 
gestae may be received In evidence 
for the purpose of contradicting the 
testimony of declarant. 

Mass.—Burke v. Cook, 141 N.B. 686, 
246 Mass. 618. 

42 C.J. p 1228 note 69. 

(7) Other particular evidence held 
admissibla 

Cal.—People v. Rodis, App., 301 P.2d 
886 . 

70 C.J. p 1123 note 49 [J]. 

Oral statements 

In personal Injury action, trial 
court erred in excluding prior oral 
Inconsistent statements of an ad¬ 
verse witness which had been related 
to another and subsequently reduced 
to writing and signed by the wit¬ 
ness, under statute prohibiting Im- 
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peachment of a witness by a prior 
written statement, where counsel at¬ 
tempting to impeach the witness 
made no reference to the written 
statement. 

Va—Harris v. Harrington, 22 aBL 
2d 13,180 Va 210. 

24. Mass.—Gould v. Norfolk Lead 
Co., 9 Cush. 888. 57 AnouD. 50. 

25. Mo.—Janls v. Jenkins, 68 S.W. 
2d 298. 

26. Tex.—Galveston, etc., R. Co. v. 
Norton. 119 S.W. 702, 55 Civ.App. 
478. 

70 C. J. p 1126 note 52. 

27. Ala—Phillips v. State, 65 So. 
673,11 AlaAPP. 168. 

28. Pa—^Herr v. Erb, 62 A.2d 75, 
163 PaSuper. 430. 

Tex.—Seale v. Schultz, Civ.App., 3 S. 
W.2d 563. 

29. Cal.—Phenegar v. Paolini, 149 
P. 1008, 27 C.A. 381. 

70 C.J. p 1126 note 66. 

30. Ill.—Carroll v. Krause, 15 N.B. 
2d 323, 296 IU.App. 652. 

70 C.J. p 1125 note 67. 

31. Tex.—Hinrichs v. Texas A N. O. 
R. Co., CivA.pp., 163 S.W.2d 869, 
error refused. 

Boonmant made by physlciaai 

In action to recover hospital and 
surgical expenses under a policy, ex¬ 
cluding document offered by Insurer, 
claimed to have been made by a 
physician and purporting to include 
statements made hy Insured contra¬ 
dicting her testimony, was proper 
where document was not identified 
by any one connected with it, and no 
attempt was made to show that it 
had been made in regular course of 
business, and physician was present 
at trial but was not called to identify 
document or to support statements 
contained therein. 

IlL—Baron v. Prudence Life Ins. Co., 
42 N.E.2d 137, 315 IUA.pp. 129. 
Reports of investigators 

The exclusion of written reports 
by professional investigators of 
what purported to he statements to 
the contrary made by witnesses for 



98 C.J.S. 


§ 614 WITNESSES 

not be used for impeachnient purposes.®* 

Evidence tending merely to show a motive on the 
part of the witness to change his statement with re¬ 
spect to a certain matter is inadmissible in the ab¬ 
sence of any showing that the witness has made 
prior statements differing from his testimony.® 
Where one is surprised by the testimony of his 
own witness because it is different from former 
statements made in an affidavit which the vutness 
claims was secured by threats, impeaching evidence 
should be confined to disproof of the threats.®* ^ It 
has been held competent, for the purpose of im¬ 
peaching the testimony of a witness, to prove the 
declarations of the party introducing him, and in 
whose favor he testified, that the witness had made 
a statement contradictory to that made by him on the 
stand.*® After it has been shown that a vntness 
has made prior contradictory statements, it is not 
competent for the party who has introduced such 
statements to introduce further testimony as to the 
truth of the statements.** 

In a criminal prosecution the fact that former in¬ 
consistent statements of a witness tend more to in¬ 
criminate defendant than to impeach the witness 
does not prevent their introduction where the court 
instructs the jury to consider such evidence only 
for purposes of impeachment.®^ In a personal in¬ 
jury action against a carrier, the statement of a 
bystander as to the cause of the accident is not com¬ 
petent to contradict him and thereby impeach his 
credibility as a witness.®* In action for services, 
witnesses for defendant as to value of the services 
may be discredited by showing that prior to Ihe 
trial a paper which was substantially a copy of plain¬ 
tiff’s bill of particulars was exhibited to them and 
they stated that the chaises therein were reasonable, 
and then introducing the paper in evidence.*® 

plaintlit, was not error, where re¬ 
ports were not signed by witnesses, 
and investigators took the stand, but 
did not testify as to any statements 
made by witnesses contrary to wit¬ 
ness’ testimony on the trial, and in¬ 
vestigators were not devoid of recol¬ 
lection as to what the witnesses had 
said. 

Ill.—Wiedow V. Carpenter, 84 N.B.2d 
83. 810 IlLApp. 342. 

Fexsonal testimoniy as better prac- 
tloe 

Fla«—^In re Thompson’s Estate, 199 
So. 362, 146 Pla. 42. 

32 . U.S.—Ward v. U. S., C.CJV..Ga., 

96 F.2d 189. 

33 . Tex.—Burkitt v. McDonald, 64 
S.W. 694, 26 Tex,Civ.App. 426. 

70 C.J. P 1126 note 68. 

34. Mich.—McGee v. Baumgartner, 

80 N.W. 21, 121 Mich. 287. 


Where a child of decedent testified on cross-ex¬ 
amination that he had talked with his mother about 
accused shooting decedent, and denied that he had 
told her that decedent grabbed hold of accused’s 
gun when the shot was fired, his testimony could be 
discredited by his mother acknowledging on oath 
that she had told a third person that the child had 
told her that decedent had grabbed the gun when the 
shot was fired.40 Evidence of contradictory state¬ 
ments of the witness may be offered to discredit evi¬ 
dence which, although improper, has been admitted 
in the trial of the case.^^ A witness cannot testify 
to statements of his own which are contradictory 
to his deposition.'*^ 

Post litem motam rule does not apply to contra¬ 
dictory statements made out of court and offered for 
the purpose simply of attacking the credit of the 
witness.^^ 

Privileged Communications. A privileged com¬ 
munication between attorney and client cannot be 
shown to impeach the client as a witness.**^ Where 
a statement made to a police ofiicer in connection 
with his official duties is privileged under statute, 
evidence of such statement is not admissible to im¬ 
peach the testimony of the person making such state¬ 
ment even though on cross-examination he has de¬ 
nied making such statement.^® 

Statement partly variant. Where a witness’ state¬ 
ment is only in part variant from his present testi¬ 
mony, it is proper to admit merely the variant por¬ 
tions, and exclude the portions that were not vari¬ 
ant.^® 

Stenographer who takes down the statements of a 
witness before trial may refresh his memory by ref¬ 
erence to his notes and then testify to the facts,^*^ 
or, if he cannot recall the conversation even with 
the aid of his notes, but can testify that he once 

44. Tex.—^Hardin vl State, 108 S.W.‘ 
401, 61 Tex.Cr. 659. 

45. Fla.—^ippollto V. Brener, 89 So. 
2d 660. 

46. Pa.—See Commonwealth vi. 
Bachman, Quar.Sess., 48 Lanc.L. 
Bev. 215. 

■Vy.Va.—State v. Price, 116 S.B. 893,. 

92 W.Va. 642. 

70 C.J. p 1126 note 69. 

47. Cal.—^People v. Sherman, 217 P.* 
2d 716, 97 C.A.2d 246. 

Minn.—^Byan v. City of Crookston,' 
30 N.W.2d 361, 226 Minn. 129— 
Cooper V. Hoeglund, 22 N.W.2d 
460, 221 Minn. 446. 

70 C.J. p 1126 note 70. . 

Shorthand notes 

Permitting court reporter to read 
shorthand notes to prove defendant’s 
statements to district attorney prior. 


35 . vt.—Allen, Adams & Co. v. Har¬ 
rison, 30 Vt. 219, 78 Am.D. 302. 

36. Va.—Charlton v. Unis, 4 Gratt. 
68, 46 Va. 58. 

70 C.jr. p 1126 note 61. 

37. Colo.—^Dively v. People, 220 P. 
991, 74 Colo. 268. 

38. Ky.—^Louisville & N. B. Co. v. 
Moore, 160 S.W. 849, 160 Ky. 692. 

39. Mich.—McKnight v. Detroit, 

i etc., B. Co., 97 N.W. 772, 136 Mich. 

307. 

40. Or.—State v. Byan, 108 P. 1009, 
66 Or. 524. 

41 . Conn.—State v. Segar, 114 A. 

389, 96 Conn. 428. 

42. Tex.—^Lipsitz v. Prideaxix, Civ. 

App. 266 S.W. 199. 

70 C.J. p 1126 note 67. 

43. Conn.—State v. Segar, 114 A. 

389, 96 Conn. 428. 

618 
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knew what was said and that his notes are correct, 
or that he believes them to be so, they may be re¬ 
ceived in evidencebut if the witness has no 
recollection whatsoever of the statement, even with 
the use of the notes, he may not read such notes 
as his testimony of the incident.^^ 

Responsiveness. In a prosecution for murder a 
coroner^s response that defendant merely interfered 
with witnesses by tr 3 dng to prompt them is respon¬ 
sive to a question whether defendant made other 
statements at the inquest^® 

Relevancy. A somewhat looser test of relevancy 
is adopted where a party*s statement is not offered 
as independent proof but to discredit his testimony 
by showing that he has made prior statements on a 


material point inconsistent therewith. Proof of 
these statements is very frequently allowed a wide 
range,®^ although the range is not so extended as 
to cover clearly irrelevant facts.®^ 

b. Oonf onnity to Predicate 

Impeaching evidence as to Inconsistent or contradic¬ 
tory statements must be confined within the limits as to 
which a predicate was laid, and must not include incom¬ 
petent evidence. 

The impeaching evidence must be confined within 
the limits as to which a predicate was laid,®* and 
must not include incompetent evidence.®^ It must 
relate to statements which were called to the at¬ 
tention of the witness,and which were made at the 
titnp and place to which the attention of the witness 
was called,66 and to,67 or in the presence of,®* the 


to trial held not error, notwlthstand- 
inff notes were not submitted to, or 
siffneji by, defendant, since rule that 
statements taken by justices of the 
peace at preliminary hearings are in¬ 
admissible until signed by defendant 
was Inapplicable. 

Migg.—^Pearson v. State, 167 So. 644, 
176 Miss. 9. 

TxaiLscrlpt not oompetent evidence 
A transcript of statements made 
by witnesses to prosecuting attorney, 
not signed, was hearsay, and admis¬ 
sible for no other purpose than to 
impeach the witnesses by asking if 
they had made declarations on that 
occasion inconsistent with their tes¬ 
timony at the trial, and even in such 
case the paper would not be compe¬ 
tent in itself to impeach them, as 
the stenographer who heard the 
statements would have to be called. 
Or.—State v. Yee Guck, 195 P. 363, 
99 dr. 231. 

bLdlvldual OLUestions and answers 
Where stenographer testified that, 
as far as he knew, the statement tak¬ 
en by him was accurate, it was not 
necessary for court to permit defend¬ 
ant to read individual Questions and 
answers in the statement to the ste¬ 
nographer. - TT 

XT.S.—^Palm v. New York, N. H. & H. 
R. Co., C.A,N.Y., 200 F.2d 67. 

48. N.Y.—Wisniewski v. New York 
Cent. K. Co., 238 N.Y.S. 429, 228 
App.Div. 27. 

Wash.—^Preston v. Metropolitan Life 
Ins. Co., 87 P.2d 476, 198 Wash. 
167. 

Past recollection recorded 

Where court reporter had made 
transcript of interrogation of de¬ 
fendant's wife, and, at trial, court 
reporter testified that transcript was 
accurate but that she had no inde¬ 
pendent recollection of what it con¬ 
tained and that after rereading it 
she had not sufllcient recollection 
revived to testify accurately with 
respect to it. It was proper for court 


to permit transcript to be used for 
Impeachment of defendant's wife un¬ 
der theory of past recollection re¬ 
corded, even though transcript was 
not formally admitted into evidence. 
Ariz.—State v. Polan, 293 P.2d 931, 
80 Ariz. 129. 

49. Wash.—Preston v. Metropolitan 
Life Ins. Co., 87 P.2d 475, 198 
Wash. 157. 

50. La.—State v. Page, 136 So. 609, 
173 La. 279. 

51. Ind.—Weaver v. Brown, 99 N.B. 
825, 61 Ind.App. 379. 

70 C.J. p 1126 note 73. 

52. Ind.—^Zonker v. Cowan, 84 Ind. 
396. 

53. Ala.—Couch v. Hutcherson, 8 So. 
2d 680, 243 Ala. 47, 141 A.L.R. 697 
—^Pittman v. Calhoun, 165 So. 391, 
231 Ala. 460. 

Williams v. State, 28 So.2d 731, 
32 Ala.App. 597—Blevins v. State. 
194 So. 697, 29 Ala.App. 218. 

N.M.—State v. Riley, 251 P. 384, 32 
N.M. 83. 

Ohio.—Thorp v. Maatz, 10 N.B.2d 
236, 66 Ohio App. 212. 

Tex.—^Little Rock Furniture Mfg. Co. 
V Dunn, Civ.App., 218 S,W.2d 627, 
affirmed 222 S.W.2d 985, 148 Tex. 
197 —^Dallas Ry. & Terminal Co. v. 
Little, Civ.App., 109 S.W.2d 289, 
error dismissed. 

ipyash.—^Mojaa v. McNutt, 240 P.2d 
928, 40 Wash.2d 61—Kellerher v. 
Porter, 189 P.2d 223, 29 Wash.2d 
650. 

70 C.J. P 1126 note 76. 

Competency of evidence where predi¬ 
cate laid see supra SS 682-695. 
Necessity of predicate see suipra $9 
698-602. 

Sabstaatlal siinllarity snflloleiit 
Only substantial similarity be¬ 
tween predicate and declaration con¬ 
tradicting witness is required. 

Ala.— Duck V. State, App., 92 So.2d 
66 . 

•70 C.J. p 1126 note 76 [c]. 
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Conformity held snflloiexLt 
Tex.—^Houston Oxygen Co. v. Davis, 
Civ.App., 145 S.W.2d 300, reversed 
on other grounds 161 S.W.2d 474, 
139 Tex. 1, 140 A.L.R. 968. 

Spadachene v. State, 127 S.W.2d 
466, 137 Tex.Cr. 26. 

70 C.J. p 1126 note 76 [b]. 

54. U.S.—Young V. U. S., C.C.A.Tex., 
97 F.2d 200, 117 A.L.R. 316, rehear¬ 
ing denied 97 F.2d 1023. 

Ga.—West v. State, 22 S.B.2d 115, 68 
Ga.App. 56. 

Tex.—Corpus Juris cited In Fenner 

V. American Surety Co. of New 
York, Civ.App., 156 S.W.2d 279, 286. 

Corley v. State, 272 S.W.2d 364, 
160 Tex.Cr. 604—Stevens v. State, 
134 S.W.2d 246, 138 Tex.Cr. 59— 
Pullen V. State, 156 S.W. 935, 70 
Tex.Cr. 156. 

70 C.J. p 1126 note 77. 

I Error 

Permitting testimony over objec¬ 
tion to certain statements made by 
witness sought to be Impeached 
which such witness would not have 
been permitted to testify to himself 
was error. 

Mo.—^Raines v. Small, App., 169 S. 

W. 2d 102. 

Degal evidence 

A hostile witness can only be im¬ 
peached by legal evidence. 

La.—State v. Paul, 14 So.2d 826, 203 
La. 1033. 

55. Cal.—^People v. Abalr, 228 P.2d 
336, 102 C.A.2d 765—People v. Mal- 
icoat, 201 P.2d 860, 89 C.A.2d 742. 

70 C.J. p 1126 note 78. 

56. Ala-. —^Blevins v. State, 194 So. 
697, 29 Ala.App. 218. 

Wash.—^Kellerher v. Porter, 189 P. 

2d 223, 29 Wash.2d 650. 

70 C.J. P 1127 note 79. 

57. Nev.—State v. Kuhl, 175 P. 190, 
42 Nev. 185, 3 A.L.R. 1694. 

70 C.J. P 1127 note 80. 

58^ Or.—State v. Morse^ 67 P* 63, 86 
Or. 462. 

70 C.J. p 1127 note 8L 
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persons mentioned in laying the predicate. If the | 
predicate is as to an exact, specific, contradictory 
statement, and does not embrace one ‘*of like im¬ 
port” or ‘‘in substance,” it is error to allow such 
testimony.®® It has been held that any difference 
between questions put in laying a foundation for 
impeachment by prior inconsistent statements and 
questions put to, and answers given by, the im¬ 
peaching witness goes to the weight of the evidence 
and not to its admissibility.®® 

c. Identification of Witness 

The Impeaching evidence must Identify the witness 
sought to be impeached as the one who made the alleged 
contradictory statement. 

In order to be competent the impeaching evidence 
must identify the witness sought to be impeached 
as the one who made the alleged contradictory state¬ 
ment ;®i but it has been held competent to show by 
one witness that only a single witness testified be¬ 
fore the examining court, and that he made a dif¬ 
ferent statement from that just given by the wit¬ 
ness sought to be impeached and then to show by 
another witness that the witness sought to be im¬ 
peached was the witness before the examining 
court.®® 

d. Time f oi Introducing Impeaching Evidence 

Impeaching evidence as to contradictory statements 
of a witness may not be Introduced until after such wit- 
ness has testified. 

Proof that contradictory statements were made by 
a witness cannot be made until after such witness 
has testified.®* Ordinarily, such proof can only be 
submitted as part of the case of the party by whom 
the imp eachment is attempted,®* and not by way of 
cross-examination of the witness,®® unless such wit¬ 


ness is accepted as a witness for the impeaching 
party.®® However, a party can bring out such evi¬ 
dence in rebuttal,®’ and a party is not precluded 
therefrom because he might have brought out such 
evidence in his main case to support his conten¬ 
tion.®* It has been held within the discretion of the 
judge as to whether he shall allow proof that a wit¬ 
ness made an alleged statement contradictory to his 
testimony in the examination in chief where he 
(the witness) was called in rebuttal, questioned as to 
it, and denied having made it.** 

I 615. -Written Statements or Instru¬ 

ments 

a. In general 

b. Reading part of instrument 
a. In General 

After a proper foundation has been laid for .the in¬ 
troduction of a wrltlno as Impeaching evidence. It is 
proper to offer the writing or Its contents in svidsnee on 
behalf of the party seeking to Impeach the witness, but 
the writing must be properly authentleated as that of 
the witness sought to be Impeached. 

As discussed supra § 585, inconsistent or contra¬ 
dictory written statements may be available to dis¬ 
credit a witness, and after a proper foundation has 
been laid for the introduction of a writing as im¬ 
peaching evidence, supra § 604, it is proper to offer 
the writing or its contents in evidence on behalf of 
the party seeking to impeach the witness.’® A 
proper predicate for the introduction of documen¬ 
tary evidence of prior inconsistent statements may 
consist of due authentication of the paper and tender 
of it as contradictory matter.’^ Ordinarily, a con¬ 
tradictory statement in writing may or must be 
I provedby producing the writing itself;’* but where 


59. Ala.—Bridges v. State, 142 So. 
56, 225 Ala. 81. 

70 CJ. P 1127 note 82. 

60. Cal.—People v. McDaniels, 160 
P.2d 854, 70 C.A.2d 207. 

61. Mo.—Ray v. Wabash Ry. Co., 
App., 232 S.W. 268. 

70 C.J. P 1128 note 83. 

62 . Va.—^Forde v. Commonwealth, 16 
Gratt. 547. 57 Va. 647. 

63 . Tex.—Hales v. State, 33 S.W.2d 
442, 117 Tex.Cr. 196. 

70 C.J. P 1128 note 88. 

Time of contradictory state¬ 

ments see supra 9 684. 

64. Mich.—People ▼. Oblaser, 62 N. 
W. 732, 104 Mich. 679. 

70 c!j. P 1128 note 89. 

65. ' D.C.—Washington & O. D. Ry. 
Co. V. Smith, 289 P. 682, 58 App. 
D.C. 184. 


66. D.C.—Washington & O. D. Ry. 
Co. V, Smith, supra. 

67. La.—State v, McCullough, 121 
So. 609, 168 La. 161. 

68. Iowa.—^Rhomberg v. Avenarius, 
112 N.W. 648, 136 Iowa 176. 

Pa.—Commonwealth v, Weber, 31 A. 
481, 167 Pa. 153. 

69. Mass.—^Howes v. Colburn, 43 N. 
D. 125, 165 Mass. 386. 

I 70. Ill.—^Hapke v. Brandon, 99 H.B. 
2d 636, 343 Ill.App. 624. 

Xa absence of attempt to impeadh 
witness’ testimony at trial with re¬ 
spect to subject matter of portion 
of written statement, such portion 
of written statement was not admis¬ 
sible as prior Inconsistent declara¬ 
tion. 

Tex.—Galveston-Houston Breweries 
V. Naylor, CivAwPP., 249 S.W.2d 262, 
error refused no reversible error. 
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71. Tex.—Forbes v. Hejkal, Civ. 
App.. 271 S.W.2d 436, error dis¬ 
missed. 

72. Cal.—^People v. Holman, 164 P. 
2d 297, 72 C.A.2d 76. 

70 C.J. p 1180 note 10. 

Copies 

(1) In compensation proceeding, 
rejection of an instrument purport¬ 
ing to be a copy of the original ap¬ 
plication of employee to the Unem¬ 
ployment Commission for aid, which 
applicaUon allegedly contained state¬ 
ments contradictory to employee’s 
testimony as to his incapacity to 
work, was not error, in the absence 
of explanation as to why a correct 
certified copy was not obtained or 
as to who prepared ofltered copy, or 
proof certainly identifying the con¬ 
tents of supposed copy with originaL 
Tex.—Industrial Indem. Exchange v. 
Ratcliff, Civ.App., 188 S.W.2d 613, 
error dismissed, judgment correct 
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sufficient grounds therefor are shown secondary 
evidence of the contents of written contradictory 
statements of a witness may be admitted.'^s Al¬ 
though the minute of the witness’ testimony before 
the grand jury in another prosecution may be ad¬ 
missible, the indictment to which the minute was 
attached cannot be admitted on the ground that it 
is a part of an entire document which consisted not 
only of the minute, but also of the indictment.*^^ 


Authentication. A written statement must be 
properly authenticated as that of the witness whom 
it is desired to impeach thereby before it can be 
admitted for that purposed® However, proof of au¬ 
thenticity need not be made prior to the impeach¬ 
ment^® It is not necessary that the witness’ signa¬ 
ture to a paper be proved by the testimony of the 
witness himself but, if he denies having signed 
it,^® or claims to have no recollection thereof,it 


(2) In prosecution for abandon¬ 
ment of minor children, photostatic 
copy or amdavlt, which was ofTered 
for purpose of impeaching prosecu¬ 
trix* testimony by proof of prior 
contradictory statements, but which 
was not shown to have been made in 
regular course of business to pre¬ 
serve a record, and which concerned 
a purely personal matter between 
the parties, was properly rejected. 
Ga.— Cox V. State, 02 S.ES.2d 260, 03 

GaJ^PP. 633. 

(3) It has been held, however, that 

admission of photostatic copies of 
affidavit of defendants' witness 
which was offered by plaintiff was 
not error on ground that original 
was not accounted for, where affida¬ 
vit was offered for purpose of im¬ 
peachment and was not basis of 
plaintiff's suit. I 

Tex.— Cochran ▼, William M- Rice 

Institute for Advancement of Lit¬ 
erature, Science and Art, Clv.App., 
128 S.W.2d 369, error refused. 

nioomplete writing 

Where letter containing statements 
Inconsistent with disclaimer signed 
by writer of letter was offered to 
impeach credibility of the disclaim¬ 
er but letter was Incomplete and was 
on its face a reply to a telegram sent 
to writer of the letter by another 
person, and telegram was not pro¬ 
duced or offered in evidence, letter 
was properly excluded. 

Pa.—In re Dean's Estate, €9 A 2d 
888, 363 Pa. 401. 

Agreement not to nse statements 
In prosecution of defendants for 
theft, wherein defendants each made 
sweeping denial in their testimony 
of having committed theft, and they 
were examined concerning prior in¬ 
consistent signed statements made 
by record did not warrant con¬ 

clusion that state had agreed not 
to use such signed statements and 
that state had broken faith with de¬ 
fendants in doing so. 

Mo.—State v. Kaufman, 264 S.W.2d 
640. 

73, Tex.—Cochran v. William M. 
Rice Institute for Advancement of 
Literature, Science and Art, Civ. 
App., 123 S.W.2d 869, error re¬ 
fused. 

70 aJ. p 1130 note 12. 


Affidavit 

For sole purpose of testing wit¬ 
ness' credibility, one who heard or 
saw him make an affidavit contrary 
to what he had stated on stand may 
testify to such fact without produc¬ 
tion of affidavit. 

Tex.—Cochran v. William M. Rice 
Institute for Advancement of Lit¬ 
erature, Science and Art, supra. 

trnsigned deposition 
Where witness, whose deposition 
has been taken and who has not 
signed and completed it, appears in 
person as witness and testifies to 
facts contradictory to those testified 
to when deposition was taken, officer 
before whom deposition was taken 
can be Introduced as witness for pur¬ 
pose of impeachment and testify to 
such facts and can read from notes 
to show former answers given by! 
witness. 

Tex.—St Louis, S. F. & T. Ry. Co. 

V. Williams, Civ.App., 104 S.W.2d 
103, error dismissed. 

74. Iowa.—State v. Huckins, 234 N. 

W. 664, 212 Iowa 283. 

75. Cat—Corpus guris cited in Lew¬ 
is V. Western Truck Line, 112 P.2d 
747, 763, 44 CA.2d 465. 

Ky.—Kentucky Virginia Stages v. 
Tackett's Adm'r, 171 S.W.2d 4, 294 
Ky. 189. 

Mich.—^People v. De Beaulieu, 13 N. 

W,2d 250, 308 Mich. 178. 

Neb,—Costello v. Hild, 40 N.W.2d 
228, 162 Neb. 1. 

N.J.—Crothers v. Caroselli, 16 A.2d 
341, 126 N.J.Law 408, affirmed 20 A 
2d 77,126 N.XLaw 690. 

N.Y.—Ciotoli V. Metropolitan Life 
Ins. Co.. 61 N.Y.S.2d 268, 268 App. 
Div. 938, reargument denied 62 N. 
T,S.2d 784, 268 App.Div. 1009. 

Pa.—^Brown v. Elks Club No. 123, 
172 A 408, 113 Pa.Super. 226. 

Tex.—^Texas Bmp. Ins. Ass'n v. 
Thames, Glv.App., 252 S.W.2d 228, 
refused no reversible error—^Amer- | 
lean Nat Ins. Co. v. Valencia, Civ. 
App., 91 S.W.2d 882, error dismiss¬ 
ed. 

70 C. J. p 1129 note 6. 

Newspaper article 

In action for libel in magazine ar¬ 
ticle, a newspaper article concerning 
reporter's interview with plaintiff 
about matters involved was not ad¬ 
missible to impeach plaintiff's testl- 
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mony as to what she said to re¬ 
porter, who was not called as wit¬ 
ness. 

Cal.—Shumate v. Johnson Pub. Co., 
293 P.2d 631, 139 C.A2d 121. 

Award of quasi-judicial boaird 

Where a member of the board of 
selectmen has testified to the value 
of the land taken, the record of the 
board, signed by such member, with 
the others, awarding damages at a 
different sum, offered for the pur¬ 
pose of contradicting him, is prop¬ 
erly excluded; the signatures of the 
selectmen being the method of au¬ 
thenticating their proceedings, and 
the award of the board not being 
evidence of the opinions of the in¬ 
dividual members, and evidence of 
the opinions expressed in the course 
of the deliberations of the board, 
acting in a quasi-judicial capacity, 
being inadmissible to show the part 
taken by the witness. 

Mass.—^Phillips V. Marblehead, 19 N. 
E. 647, 148 Masa 326. 

mudgned doenment 

In accident case, an unsigned doc¬ 
ument which claim adjuster had al¬ 
legedly asked witness to sign, which 
document contained statement that 
witness did not hear bell or whistle 
of train striking plaintiff's automo¬ 
bile, was properly excluded where it 
was not identified as a statement 
prepared by adjuster which witness 
was asked to sign. 

Iowa.—Coonley v. Lowden, 12 N.W. 
2d 870, 234 Iowa 781. 

Setter of one other than witness held 
not admissible 

Cal,—^MCarot v. Capital Brush Co., 280 
P.2d 238, 131 CA.2d 847. 

76. Cal.—^People v. Orosco, 239 P. 

82, 73 C.A 580. 

70 C.J. P 1096 note 11. 

77- N.Y.—^Romertze v. East River 
Nat. Bank, 49 N.Y. 677. 

Novogrucky v. Brooklyn Heights 
R. Co., 110 N.Y.S. 28, 126 App.Div. 
716. 

70 C.J. p 1129 note 6. 

78. Ill.—niinois Cent. R. Co. ▼. 
Wade, 69 N.E. 566, 206 Ill. 623. 

70 C.J. p 1129 note 7. 

79. Tex.—Short v. State, 187 S.W. 
955, 79 Tex.Cr. 426. 

70 C.J. p 1129 note 8. 
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ma y bc proved by other evidence that he did in fact j 
sign it, and on such proof being made the writing is 
admissible.*® Where a witness has signed a state¬ 
ment prepared by a third person, and on the witness 
stand denied its correctness as to a material mat¬ 
ter, and the statement is offered for the purpose of 
impeachment, it is not admissible without a proper 
foundation, which ordinarily must be made by 
calling the person who procured the statement or 
some person cognizant of the facts to testify that it 
contained a true account of what the witness said.*i 

Time for introducing written statement. The 
proper foundation for impeachment of a witness by 
a written instrument having been laid, the proper 
time to offer the paper as impeaching evidence ordi¬ 
narily is when the time of the party seeking to im¬ 
peach the witness to introduce his evidence ar¬ 
rives,** and the paper cannot ordinarily be intro¬ 
duced in evidence as part of the cross-examination.** 
However, the court may, within its sound discretion, 
admit it at such time,*^ as where the witness adinits 
his signature and the party desires to cross-examine 
him as to the contents of the writing it is proper to 
have it read to the jury then and there,*® but where 
a party has neglected to introduce a contradictory 


written statement during his cross-examination of 
the witness who made it, it is in the discretion of the 
court to refuse him permission to inject it during the 
cross-examination of another witness.*® It is im¬ 
material that the witness has concluded his testi¬ 
mony and is absent from the courthouse at the time 
the document is finally introduced in evidence.*"* 

b. Reading Part of Instrument 

It a writino by which It Is sought to Impeach a wit¬ 
ness Is, as a whole, contradictory of his testimony, the 
whole should bo read to the Jury; but if the writing con¬ 
tains matter which Is Irrelevant and Incompetent, only 
such parts of the writing as are contradictory to, or in¬ 
consistent with, the testimony of the witness should be 
admitted in evidence. 

Where it is sought to introduce a writing as im¬ 
peaching evidence, and the writing, as a whole, is 
contrahctory of the testimony of the witness, the 
whole may or should be read to the jury.** On the 
other hand, where the writing by which it is sought 
to impeach the witness contains matter which is 
irrelevant and incompetent, only such parts of the 
writing as are contradictory to, or inconsistent 
with, the testimony of the witness may or should be 
read to the jury by the impeaching party.** In such 


ComparlsoiL of lLaii.dwzltiii.ir 
Wliere witness denied writing 
statement which varied from the 
witness* testimony in an important 
respect, the statement, which was of¬ 
fered on theory that jury should he 
permitted to compare handwriting in 
hody of statement with witness’ ad¬ 
mitted signature thereto, was ad¬ 
missible with proper precautionary 
instructions reauiring Jury to disre¬ 
gard statement if they determined 
that witness did not write body 
thereof, but permitting jury to con¬ 
sider statement as affecting credibll- | 
ity of witness If jury determined 
that witness did write the statement. 
2 ^.j.—^Alm V. Reinhardt, 30 A.2d 398, 
129 N.J.Law 664. 

80. Mo.—^Hill V. EZansas City Bys. 
Co., 233 S.W. 205, 289 Mo. 193. 

_^McVeigh v. Scranton-Spring 

Brook Water Service Co., Com,Pl., 
46 Lack.Jur. 177. 

70 C.J. p 1129 note 9. 

81. Ill.—Santiemmo v. Days Trans¬ 
fer, Inc,, 133 N.B.2d 639, 9 IlLApp. 
2d 487. 

Neb.—Costello v. Hild, 40 N.W.2d 
228, 152 Neb. 1—^Moore v. Krejcl, 
297 N.W. 913, 139 Neb. 662. 

N.J.—Aim V. Reinhardt, SO A.2d 398, 
129 N.J.Law 664. 

Pa,_McVeigh v. Scranton-Spring 

Brook Water Service Co., Com.Pl., 
46 Lack.Jur. 177. 

88. Ark.—St Louis, etc., R. Co. v. 

Faisst, 61 S.W, 374, 68 Ark. 687. 

70 C.J. P 1128 note 98, 


83. Kan.—Cole v. Drum, 197 P. 1106, 
109 Kan. 148. 

Williams v. Miller, 49 P. 703, 6 
Kan.App. 626. 

84. Kan.—Cole v. Drum, 197 P. 1106, 
109 Kan. 148. 

85. Ill.—Chicago City R. Co. v. Mat- 
thieson, 72 N.B. 443, 212 Ill. 292. 

70 C.J. p 1129 note 2. 

86. Ark.—St Louis, etc., R. Co. v. 
Faisst, 61 S.W. 374, 68 Ark. 687. 

87. Ga.—^Hartley v, Sanders, 164 S. 
E. 232, 46 Ga.App. 273. 

gg, D.C.—^Wheeler v. U. S., 211 F.2d 
19, 93 U.S,App.D.C. 159, certiorari 
denied 74 S.Ct 876, 347 U.S. 1019, 
98 L.Bd. 1140, rehearing denied 75 
S.Ct 21, 348 U.S. 852, 99 L.Bd. 671. 
m.—^Davls V. Commercial Fuel & 
Service Co,, 47 N.E.2d 506, 318 lit 
App. 226. 

70 C.J. P 1130 note 13. 

Omnplaiiit 

In action for back injuries sus¬ 
tained by plaintiff’s intestate as re¬ 
sult of alleged fall on common steps 
leading from defendant’s tenement 
house to public sidewalk, complaint 
in prior action against person who 
was plaintiff’s landlord, for injuries 
from fall on common stairway, in 
which back injuries, were alleged, 
was properly admitted in evidence to 
affect plaintiff’s credibility in claim¬ 
ing plaintiff’s injuries were due to 
accident presently sued on, where 
plaintiff’s exception was restricted 
to part of complaint other than al- 
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legations of injury, and complaint 
could not be split and give jury ade¬ 
quate understanding of significance 
of statement of plaintiff’s injuries. 
Conn.—^Thomas v. Ganezer, 78 A.2a 
639, 137 Conn. 415. 

Offer In evidence 

In action under Federal Employers’^ 
Liability Act, statement which claim¬ 
ant allegedly had made to claim 
agent and which was Inconsistent 
with claimant’s testimony on trial 
could be used only as Impeaching 
testimony, and then the entire state¬ 
ment should have been offered in 
evidence so trial court could have de¬ 
termined its effect. 

La.—Leyser v. Chicago, R. I, & P. H. 
Co., App., 77 So.2d 87. 

89. Ala.—Birmingham Elec. Co. v. 
McQueen, 44 So.2d 598, 253 Ala. 
395, 

Ark.—Derrick v. Rock, 236 S.W.2d 
726, 218 Ark. 339. 

Cal.—^Newton v. Thomas, 291 P.2d 
503, 137 C.A.2d 748. 

Ill.—^Davis V. Commercial Fuel & 
Service Co., 47 N.E.2d 506, 318 Ill* 
App. 225. 

Mass.—^Kavanaugh v. Colombo, 24 N. 

E.2d 14, 304 Mass. 379. 

Mich.—Socony Vacuum Oil Co. v, 
Marvin, 21 N.W.2d 841, 313 Mich, 
628. 

Mo.—Girratono v. Kansas City Pub¬ 
lic Service Co., 251 S.W.2d 59, 368 
Mo. 359—Walsh v. Terminal R. 
Ass’n of St Louis, 182 S.W.2d 607, 
363 Mo. 458—Harrison v. St Louis- 
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case, where the incompetent or irrelevant matter 
cannot safely be read to the jury, the writing should 
be marked for identification and the competent part 
thereof read into the minutes, so as to form part 
of the record,®® or the document may be admitted 
in evidence if the objectionable portions are cut 
therefrom or covered in some way so that they can¬ 
not be read by the jury.®i Such matters are, how¬ 
ever, largely within the sound judicial discretion of 
the trial court.®® If a statement offered in evidence 
for impeachment purposes contains matter which 
may be prejudicial if considered for any other pur¬ 
pose, and such prejudicial matter cannot in a prac¬ 
tical manner be separated from the statement as a 
whole and excluded, the jurors should be cautioned 
to disregard such prejudicial matter for all purposes 
except that of impeachment.®® 

Where a witness admitted having made some parts 
of a statement but denied having made other parts, 
the parts admitted by the witness to be true are 
available for contradicting, as far as their nature 
permitted, the witness* testimony in chief ;®^ but 
where the entire statement is offered in evidence, 
with parts of the statement denied by the witness 
being unproved, the statement is properly exclud¬ 


ed.®® In some jurisdictions, where a part of an in¬ 
strument containing contradictory statements is in¬ 
troduced in evidence, the other party may introduce 
the whole statement in evidence.®® 

§ 616. -Proof of Former Testimony 

a. In general 

b. Particular evidence 

c. Showing part or all of former testi¬ 

mony 

a. In Ckneral 

Former testimony of a witness sought to be used for 
Impeachment purposes must be established by legal and 
competent proof, and It must be made to appear that the 
witness who gave the testimony and the witness sought 
to be impeached are the same person. 

The testimony of a witness may be discredited by 
proof of inconsistent or contradictory statements 
in former testimony given by him, as discussed su¬ 
pra § 594; but such former testimony must be es¬ 
tablished by legal and competent proof.®"^ In order 
to render former testimony admissible for impeach¬ 
ment purposes it must be made to appear that the 
witness who gave it and the witness sought to be 
impeached are the same person.®® 


San Francisco Ry. Co,, 99 S.W.2d 
841, 339 Mo. 821. 

Halsey v, Metz, App., 93 S.W.2d 
41. 

Mont—State v. Deeds, 243 P.2d 314, 
126 Mont 38. 

N.T,—^People V. Cannizzaro, 161 N.T. 
S.2d 879, 1 N.T.2d 167, 134 N.B.2d 
206. 

Tex.—Corpus Jtiris cited In Fenner 
V. American Surety Co, of New 
Fork. Civ,App., 166 S.W,2d 279, 
286 

WrasK—Webb v. City of Seattle, 167 
P.2d 312, 22 Wash.2d 696, 168 A.L. 
R. 810. 

70 C.J. p 1130 note 14. 

Right of party introducing witness 
to read other parts of instrument 
see infra § 622. 

Refusal to admit entire statement 
held not error 

(1) In general. 

Ill.—^Bessette v. Loevy, 138 N.B.2d 
66, 11 Ill.App.2d 482. 

Tex.—^Liberty Cab Co. v. Green, Civ. 
App., 262 S.W.2d 522, refused no 
reversible error. 

70 C.J. P 1130 note 14 [d]. 

(2) In action for wrongful death 
sustained in collision with truck, 
where written statement of one of 
witnesses who had testified, offered 
in its entirety for purpose of im¬ 
peachment, contained a recital of 
statements of truck driver which 
were no part of res gestae, refusal to 
permit admission of statement was 
not error. 


U.S.—Swinger v. Firman Equipment 
Corp., C.C.A.ni., 94 F.2d 269. 

(3) Where plaintiff offered a sign¬ 
ed statement to contradict testimony 
of his witness and witness stated 
that one sentence In statement which 
contradicted his testimony had been 
altered without his knowledge, state¬ 
ment was not admissible in order to 
enable jury to determine whether it 
had been altered, where appearance 
of statement, the body of which was 
written by some one other than wit¬ 
ness, did not Indicate that anything 
had been changed or added. 

Mass.—Kavanaugh v. Colombo, 24 N. 
B.2d 14, 304 Mass. 379. 

<4) Where, In death action against 
motorist, motorist^s employer, and 
others, court allowed plaintiff to 
read to Jury certain portions of mo¬ 
torist’s prior written statement 
which appeared to contradict his oral 
testimony at trial and offered to al¬ 
low plaintiff to read other portions, 
refusal by court after all the testi¬ 
mony had been introduced, to allow 
plaintiff to read the entire statement 
into the record without recalling the 
witness was not error. 

—Elmore v. Dillard, 298 S.W.2d 
338. 

Prejudice 

Litigant could not complain of 
prejudice by singling out of certain 
portions of an Impeaching written 
statement which emphasized those 
parts since the same effect Is pro¬ 
duced in any impeaching testimony. 
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IIL—tittle V. Gogotz, 58 N.B.2d 136, 
824 IlLApp. 516. 

90. N.T.—Hanlon v. Bhrich, 71 N.B. 
12, 178 N.T. 474. 

91. Wash.—Webb v. City of Seattle 
157 P.2d 312, 22 Wash.2d 596, 168 
A.L.R. 810. 

92. U.S.—Chicago, M, & St P. Ry. 
Co. V. Harrelson, C.C.A.M 0 ., 14 F.2d 
893. 

70 C.J. p 1131 note 16. 

Gtoueral obJeotloiLs 

In murder prosecution, where cer¬ 
tain portions of statement made by 
defendant’s wife to investigrating of¬ 
ficers after homicide were contradic¬ 
tory to statements made by her on 
trial, over general objections, court 
of appeals could not predicate error 
on action of trial court allowing in¬ 
troduction of her entire statement 
for purpose of impeaching her. 

Ala.—Jackson v. State, 50 So.2d 282, 
35 AUlApp. 542. 

93. Minn.—State v. De Zeler, 41 N. 
W.2d 813, 230 Minn. 39, 15 A.L.R. 
2d 1137. 

94. N.H.—Colby v. Avery, 40 A.2d 
841, 93 N.H. 250. 

95. N.H.—Colby v. Avery, supra. 

96. Tex.—Nations v. State, 237 S.W. 
570, 91 Tes:.Cr. 112, 

97. Pa.—^Ingram v. City of Pitts¬ 
burgh, 29 A.2d 32, 346 Pa. 46. 

98. Tex.—McGill v. State, 132 S. 

W. 941, 60 Tex.Cr. 614. 

70 C.J. p 1136 note 86. 
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b. Particnlax Evidence j 

(1) Notes or minutes of testimony | 

(2) Testimony of persons present at 

former trial or hearing 

(3) Testimony reduced to writing and 

signed by witness 

(4) Other particular evidence 

(1) Notes or Minutes of Testimony 

(a) In general 

(b) Stenographer’s notes or transcript 
(a) In General 

Former toetimony of a witness offered for the pur- 
pose of Impeachment may not be established by the 
Judoe’s notes taken at a former trial of a case, or by 
minutes of the testimony given at a preliminary hear- 
Ing or coroner's Inciueste 

The judge’s notes taken at a former trial of a 
case ordinarily are not admissible in evidence for 
llie purpose of showing contradictory statements of 
a witness,99-and, although there is authority admit¬ 
ting such minutes,! the same has been held true of 
the minutes of the testimony given before a i^and 
jury,9 or at a preliminary hearing,* or coroner’s in¬ 
quest.* On the other hand, it has been held that 
the minutes of the testimony of witnesses taken by 
an attorney on a former trial, when properly proved. 


might be read in evidence to impeach the same wit¬ 
nesses on a second trial,* and that the answers of a 
witness on his written examination as a bai^rupt, 
before a register in bankruptcy were admissible in 
evidence to contradict him, although the answers 
were put into writing on the dictation of his attor¬ 
ney, and the examination was never completed and 
the answers were never signed.® 

Court records, when properly proved or properly 
certified, are admissible to prove contradictory state¬ 
ments made in another trial or hearing;’ but such 
record, in order to be admissible, must be fully 
identified.* Court records made up by his attorney 
are h in'ting on a party and can be used to discredit 
him with respect to his testimony in another suit* 

(b) Stenographer’s Notes or Transcript 

Testimony given by a witness at a former trial or 
hearing Is ordinarily held properly proved by the Intro¬ 
duction of the stenographer's notes or transcript of the 
evidence there, supported by the stenographer's oath as 
to the accuracy thereof. 

Although a transcript of his evidence at the pre¬ 
liminary hearing certified by the reporter has been 
held not admissible to impeach a witness,^® testi¬ 
mony given by a witness at a former trial or hear¬ 
ing is ordinarily held properly proved by the intro¬ 
duction of the stenographer's notes or transcript of 


3 ^. Va.— Richards v. Common¬ 

wealth. 59 S.E. 1104. 107 Va. 881. 
70 C.J. P 1182 note 28. 

1 . Iowa.—State v. I>e Bont, 278 N. 

W. 873, 223 Iowa 721. 
ig’.Y.—People V. Robins, 276 N.x.S. 

940, 242 App.Dlv. 616. 

Tex.—Shepherd v. State, 96 S.w.2a 
438,130 Tex.Cr. 645. 

70 C.J. P 1182 note 29. 


Disolosnre by Judge 
Where trial testimony of witness 
against defendant is contradictory 
of witness’ testimony before grand 
Jury, defendant must be permitted 
to use the contradictory grand Jury 
testimony to impeach the witness, 
and the proper procedure Is for trial 
Judge to read grand Jury minutes to 
determine whether witness' trial tes¬ 
timony is contradictory, and if It is, 
the Judge should disclose to defend¬ 
ant that part of witness’ grand Jury 
testimony which contradicts witness’ 
trial testimony, and if not. and if 
the defendant so requests, the Judge 
should seal the witness’ complete | 
grand Jury testimony and malce it a | 
part of the record on appeal. 

U.S.—TJ. S. V. H. J. K. Theatre Corp.» 

aA.N.Y., 286 F.2d 502. 

Court of Inquiry 

In murder prosecution, defense 
witnesses* statements made during 
sitting of court of inquiry held ad- 
mlsslbla for impeachment, although 


not made. In defendant’s presence or 
signed by such witnesses, where 
there was proof they made such 
statements before court of Inquiry. 
Tex.—Graham v. State, 69 S.W.2d 
78, 126 Tex.Cr. 681. 

Autheutlcatioix 

The record of grand Jury proceed¬ 
ings may not be used for impeach¬ 
ment purposes unless properly au¬ 
thenticated. 

Mich.—^People v. Karoll, 24 N'.W.2d 
167, 315 Mich. 428. 

2. Fla.—Jenkins v. State, 18 So. 
182, 35 Fla. 737, 48 Am.S.R. 267. 

3. Miss.—Scott V, State, 46 So. 261, 
92 Misa 833. 

70 C.J. P 1132 note 31. 

4. U.S.-New York Life Ins. Co. v. 
Neasham, 260 F. 787, 168 aC.A. 
119. 

70 C.J. P 1132 note 32. j 

6. Mich.—Fisher v. Kyle, 27 Mich. 
454. 

6. Mass.—^Knowlton v. Moseley, 106 
Mass. 136. 

7. Mass.—^Flye v. Hall, 118 N.H 
366, 224 Masa 628. 

70 C.J. P 1132 note 36. 

8. Philippine.—U. S. v. Aquino, 41 
Philippine 60. 

9 ^ U.S.—Port Wells MiU & Lumber 
Co. V. Crawford, C.C.A.Alaska, 264 
F. 986. 


10 . N.D.—State v. West. 223 N.W. 

706, 67 N.D. 662. 

70 C.J. p 1138 note 38. 

Best evidence 

In absence of showing that testi¬ 
mony at preliminary hearing was 
not reduced to writing by commit¬ 
ting magistrate or under his super¬ 
vision and approval and signed by 
witnesses as required by statute, or 
Its absence otherwise accounted for, 
an unofficial transcript taken by 
court reporter was not best evi¬ 
dence of what witnesses testified to 
on preliminary trial, and Its use to 
lay predicate to Impeach witness or 
to support any such predicate laid 
would be violative of the best evi¬ 
dence rule; but where defendants in 
rape prosecution used verified unof¬ 
ficial transcript of prosecutrix* tes¬ 
timony at preliminary hearing in 
laying predicate for her impeach¬ 
ment, which was exhibited to her 
while testifying, trial court properly 
required defendants to use that tran¬ 
script to meet predicates that they 
had laid on cross-examination of 
prosecutrix, as against defendants* 
contention that they should have 
been permitted to Introduce Into evi¬ 
dence excerpts from prosecutrix* tes¬ 
timony at preliminary hearing with¬ 
out introducing the whole record. 

—Summers v. State, 36 So.2d 
574, 251 Ala. 88. 
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the evidence there,supported by the stenographer's 
oath as to the accuracy thereof.!® It is improper 
to admit in evidence a transcript of the official ste¬ 
nographer’s notes of a witness’ testimony taken at 
a former trial or hearing where it is not signed by 
him or otherwise certified by him to be correct;!® 
and it has been held that testimony reported, tran¬ 
scribed, and certified as the witness’ testimony by 
the ofiScial court reporter is inadmissible where a 
witness at the former trial or the reporter does not 
testify that such testimony was in fact the witness’ 
testimony at such trial.!^ Stenographic notes or 
transcripts which are not shown to be complete,!® 
or are admitted to be incomplete,!® are not ad¬ 
missible; and a copy by one stenographer of the 
notes of another stenographer, the copy having been 
neither compared with the original, nor read over 
to the witness, is not admissible.!^ 

The scope and extent of the use of a transcript 
to impeach a -witness, and presentation of portions 
of its contents should be limited by the court, in its 
discretion, and confined to a particular subject mat- 
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ter, having due regard for the rule of relevancy.^^ 
The court may, in the exercise of its discretion, prop 
erly exclude a transcript of evidence taken before 
the coroner and offered by a party to impeach his 
own witness.19 The stenographer's notes of a previ¬ 
ous trial are not admissible to impeach the testi¬ 
mony of the judge on such trial who, as an im¬ 
peaching witness, testified to conversations had at 
the time thereof with defendant therein, a witness 
in the case in which the judge testified, where the 
judge did not refer to any testimony taken in the 
former trial.^o 

Shorthand notes. The stenographer, who has cor¬ 
rectly reported the testimony of a witness at a for¬ 
mer trial, may read his properly authenticated notes 
without making a transcript of them;2i but, where 
a statute requires testimony given at a coroner's in- 
quest to be written out and signed by the witness, 
and preserved in the coroner's office, the witness 
cannot be impeached by reading shorthand notes of 

the testimony.22 


11. Mass.—Commonwealth v. Shand, 
139 N.B.2d 619. 

Tex._Tollvar v. Howth, ClvApp., 

100 S.W.2d 1090, error dismissed. 

Ambrose v. State, 165 S.W.2d 
188, 145 Tex.Cr. 1. 

70 C.J. p 1133 note 39. 

Ordinary stenographer 
Wheneyer the testimony of a wit¬ 
ness has been taken down steno- 
graphically by an ordinary stenog¬ 
rapher, the ability of the stenogra¬ 
pher who took the testimony must be 
shown before the testimony is ad¬ 
missible, since only an official court 
stenographer’s ability will be pre-| 
sumed. 

Pa.—Ingram v. City of Pittsburgh. 

29 A.2d 32, 346 Pa. 45. 

Beading of questions and answers 

(1) Where reporter’s original notes 
of entire examination were intro¬ 
duced without objection, and report¬ 
er then read designated Questions 
and answers from such notes, there 
was no reason to reQulre that partic¬ 
ular Questions and answers be tran¬ 
scribed and introduced as evidenca 
Xj,s. —^Bnlow y. U. S., C.A.C 0 I 0 ., 239 

P.2d 887. 

(2) The failure to Introduce the 
transcript of testimony taken at pre¬ 
liminary examination in criminal 
prosecution after reading to wit¬ 
nesses on cross-examination the 
Questions and answers supposed to 
have been propounded to and answer¬ 
ed by witnesses at preliminary exam¬ 
ination was Improper. 

Mo.—^Polk y. Missouri-Kansas-Texas 

R. Co., Ill S.W.2d 138, 341 Mo. 

1213, 114 A.L.R. 873. 
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12. Mo.—^Edwards v. Metropolitan 
Life Ins. Co., App., 137 S.W.2d 
691. 

Pa.—Ingram v. City of Pittsburgh, 

29 A.2d 32, 346 Pa. 46. 

N.J.—Watts v. City of Newark, Com. 

PI., 64 A.2d 622, 26 N.J.Misc. 402. 

70 C.J. p 1133 note 40. 

13. Pa.—^Ingram v. City of Pitts¬ 
burgh, 29 A.2d 32, 346 Pa. 46. 

70 C.J. p 1133 note 41. 

jl4. Ark.— Rice-Brown Lumber Co. 
y. Fleetwood, 203 S.W. 692, 134 
Ark. 340. 

15. Or,—State v. Martin, 83 P. 849, j 
47 Or. 282, 8 Ann.Cas. 769. 

70 C,J. P 1133 note 43. 

16. Ill.—People v. Parker, 120 N.B. 
14, 284 Ill. 272. 

70 C.X p 1133 note 44. 

17 . Mich.—^People v. McKinney, 13 
N.W, 619, 49 Mich. 334. 

18. Ky,—^Meadors v. Commonwealth, 
136 S.W.2d 1066, 281 Ky. 622. 

Beading of entire record 

(1) Refusal to permit defense 
counsel to read at murder trial en¬ 
tire record of proceedings at coro¬ 
ner’s InQuest in order to impeach a! 
witness for the state by showing 
that he had not given at Inauest, the 
testimony which he testified at trial 
he had given on ground that the or¬ 
derly way to prove that record con¬ 
tained no such testimony was 
through court reporter who had tak¬ 
en down the proceedings and was 
available In courtroom to testify, was 
within the discretion of trial Judge 
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to control the process of proof and 
the orderly conduct of trial, 
pia.—Williams v. State, 74 So.2d 797. 

(2) Excluding transcript of entire 
testimony of a witness at coroner’s 
luQuest into deaths resulting from 
automobile collision, offered to show 
failure of witness to assert at in- 
Quest a fact as to which he testified 
at trial of action for damages aris¬ 
ing out of collision, was not error, 
where all witness did at coroner's 
inQuest was to answer Questions put 
to him and it did not appear that 
witness was questioned concerning 
the fact which he allegedly failed to 
assert. 

Minn.—^Rockwood v. Pierce, 61 N.W. 
2d 670, 235 Minn. 519. 

(3) State's introduction in evi¬ 
dence of entire transcript of state’s 
witness’ testimony on preliminary 
trial held improper, although de¬ 
fendant's coimsel asked witness sev¬ 
eral questions as to such testimony 
for Impeachment purposes on cross- 
examination, where objection to one 
of such questions was sustained, an¬ 
other was unimportant, and defend¬ 
ant did not Introduce any of such 
testimony. 

Ala.—Green v. State, 171 So. 643, 
233 Ala. 349. 

19. Conn.—Sandora v. Times Co., 166 
A. 819,113 Conn. 674. 

20. Tex.—^Anderson v. State, 277 S. 
W. 1066, 102 Tex.Cr. 183, 

21. Okl.—Johnson v. Moore, 162 P. 
1073, 62 Okl. 274. 

22. Ill.—Overtoom v. Chicago & B. 
L R. Co., 64 N.E. 898, 181 Ill. 823. 
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(2) Testimony of Persons Present at Former i 
Trial or Hearing 

(a) Officials 

(b) Other persons 

(a) Officials 

Statements of a witness at a former trial or hearing 
may be proved by the testimony of the Judicial officer 
before whom the hearing was had, or of the official ste¬ 
nographer who took down the testimony at the former 
trial or hearing. 

A justice of the peace may testify as to what a 
witness testified at a trial before him where his 
minutes of the testimony have been lost,23 and 
statements of a witness at a preliminary hearing may 
be proved by the testimony of the magistrate before 
whom the hearing was had.^^ So, a probate judge 
may testify as to statements made by a witness on 
the preliminary trial before him,25 and before so 
testifying he may refresh his memory by reference 
to a memorandum which was made at or about that 
time and which he knows to be correct.26 The 
prosecuting attorney,27 the clerk of the grand jury,28 
or a grand juror28 may testify as to what a witness 
stated before the grand jury; but testimony by the 
secretary of the grand jury that a person of a cer¬ 
tain name testified to certain facts before the grand 
jury is not admissible to impeach a witness bear¬ 
ing the same name without further identification, 
where the witness testified that he was not before 
the grand jury.^O 

The coroner^i or a member of the coroner’s 
jury82 may testify as to what was stated by a wit¬ 
ness at a coroner’s inquest. A juror on a former 


trial may testify as to what was then testified to 
by a witness,88 and so may the official stenographer 
who took down the testimony at the former trial 
or hearing,34 using his notes to refresh his mem¬ 
ory ;25 and, even though the stenographer has no 
independent recollection of what was said, it is prop¬ 
er to allow him to testify or read from his steno¬ 
graphic notes when he swears that they are cor- 
rect.86 At the trial of a case in the superior court, 
it is competent for the auditor who heard the case 
to testify that a witness who testified at the trial 
made statements at the hearing before him contra¬ 
dictory of those made at the trial, where the auditor 
has not set out the testimony of the witness in his 
report, and where the effect of the auditor’s testi¬ 
mony is not to add to or control his report.87 

(b) Other Persons 

The testimony of a witness at a former trial or hear¬ 
ing, offered for impeachment purposes, may be estab¬ 
lished by the evidence of any person who was present 
at the former trial or hearing and heard the testimony. 

Any person who was present at the former trial 
or hearing and heard the testimony of the witness 
sought to be impeached is competent to testify with 
respect to what was stated by him,28 and it is not 
necessary to have resort either to the stenographer 
or his minutes89 or to a transcript of such testi- 
I mony.^^ 

MemoTandutn of bystandef. A memorandum 
made by a bystander, of the testimony given by a 
witness on a former trial, is not admissible as part 
of the testimony of such bystander to impeach the 


23. Miss.—^Pearce v. Furr, 10 Miss. 
54. 

24. S.D.—State v. Pirkey, 118 N.W. 
1042, 22 S.D. 650, 18 Ann.Cas. 192, 
reversed on other grounds 124 N. 
W. 713, 24 S.D. 533. 

70 C.J. p 1134 note 55. 

Proof by minutes of magistrate at 
preliminary hearing see supra sub¬ 
division b (1) (a) of this section. 

25. Ala.—^Morris v. State, 126 So, 
612, 23 Ala.App. 448. 

26. Ala.—^Morris v. State, supra. 

27. Ind.—State v. Van Buskirk, 69 
Ind. 384. 

Tex.—Gibson v. State, 77 S.W. 812, 
45 Tex.Cr. 312. 

28. N.J.—State v. Bovluo, 99 A. 313, 
89 N.J.Liaw 586. 

29. Pa.—Commonwealth v. Carr, 10 
A.2d 133, 137 Pa.Super. 646. 

70 C.J. p 1134 note 60. 

30. Tex—McGill v. State, 182 8JW. 
941, 60 TexCr. 614. 

31. Or.—State v. Jennings, 87 P. 624, 
89 P. 421, 48 Or. 483. 

70 C.J. p 1134 note 62. 


32. Del.—Maxwell v. Wilmington 
City R. Co., 40 A. 945, 15 Del. 199. 

70 C.J. p 1134 note 63. 

33. La.—State v. Harris, 90 So. 674, 
150 La. 214. 

34. Ill.—^People v. Goldberg, 135 N. 
F. 84, 302 Ill. 559. 

70 C.J. p 1134 note 65. 

Piling not repaired 

Where there is a stenographic 
transcript of previous testimony or 
statements, it is proper practice for 
purpose of Impeachment of a wit¬ 
ness to ask if he was not asked cer¬ 
tain questions and made certain an¬ 
swers, and if he denies them, then 
for the stenographer to testify from 
his notes or an accurate transcript 
that those questions and answers 
were asked and made, and it is not 
necessary that transcript, such as a 
deposition should have been filed as 
a part of the record. 

Ky.—^Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky. 622. 

35. Ky.—^Meadors v. Commonwealth, 
supra. 

70 C.J, p 1134 note 66. 
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36. Mich.—Johnson v. Union Car¬ 
bide Co., 136 N.W. 1069, 169 Mich. 
651. 

70 C.J. p 1134 note 67. 

37. Mass.—Tobin v. Jones, 9 N.E. 
804, 143 Mass. 448. 

38. Ala.—Summers v. State, 36 So. 
2d 671, 33 Ala.App. 368, reversed 
on other grounds 86 So.2d 574, 251 
Ala. 38. 

Ga.—Chambers v. State, 76 S.B.2d 84, 
88 Ga.App. 67. 

Miss.—Spivey v. State, 66 So.2d 404, 
212 Miss. 648. 

N.T.—People v. Colon, 119 N.T.S.2d 
60S, 281 App.Div, 864—^People v. 
Robins, 275 N.T.S. 940, 242 App. 
Div. 616. 

Pa.—Commonwealth v. Carr, 10 A-2d 
133, 137 Pa.Super. 646. 

70 C.J. p 1134 note 69. 

39. Miss.—Crane v. State, 128 So. 
579, 157 Mias. 548. 

70 C.J. P 1186 note 70. 

40. U.S.—^Buckeye Cotton Oil Co. v. 
Sloan, 250 F. 712, 163 C.CA.. 44. 
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witness,although it may be used by the person 
by whom it was made to refresh his memory.^^ 

It has been held, however, that, where an impeach¬ 
ing witness, who had made memoranda of evidence 
taken before a clerk at the request of the clerk, 
swore that they were accurate, it was error to ex¬ 
clude such memoranda.^^ 

(3) Testimony Reduced to Writing and 
Signed by Witness 

Where the former testimony of a witness has been 
reduced to writing and signed by the witness, such writ¬ 
ing may be competent to impeach him. 

Although there is authority holding otherwise,^^ 
where the testimony of a witness before a grand 
jury^s or at a preliminary hearing^® or a coroner’s 
inquest^*^ has been reduced to writing and signed 
by the witness, such writing has been considered 
competent to impeach him. The witness statement 
so introduced, however, must be proved to be the 
same as when sworn to before it can be admitted,-*® 
Oral testimony as to the contents of a deposition | 
is admissible to impeach a witness by proving a 
contradiction where the deposition was lost without 
having been properly transmitted to the court.*® 

(4) Other Particular Evidence 

The former testimony of a witness by which it Is 
sought to impeach him may be established by a brief of 
evidence, approved by the presiding Judge, or by imml- 
gration records; but such testimony may not be proved 
by a bill of exceptions taken at a former trial, or by the 
Judgment roll In the former action. 

A bill of exceptions taken at a former trial is 
not admissible in evidence for the purpose of im¬ 
peaching a witness who testified at such trial.®® 

Brief of evidence or copy thereof, A brief of 
evidence, approved by the presiding judge as a cor¬ 
rect brief of evidence introduced on a former trial 
of the same case, and filed under his order as a 
part of the record in connection with a motion for 
a new trial then made, is admissible to impeach a 


witness on the former trial, by showing that he tes¬ 
tified differently thereon and a copy of the brief 
of evidence retained in the lower court, according 
to the provisions of law when the original was sent 
up, has been held available at a second trial for the 
purpose, when the original was properly retained in 
the files of the appellate court.®^ 

Case on appeal or motion for new trial. The 
case on appeal of a former action®® or motion for 
new trial®* is not admissible as evidence of the tes¬ 
timony given in such action by the witness sought 
to be impeached. It has been held, however, that 
where a statement of a case on appeal contained 
in a mimeograph record purported to recite “all the 
evidence” in the case and was a part of the record 
on a former appeal and was so certified by the 
clerk of the trial court, the statement is competent 
as evidence to impeach a witness on a second trial 
of the case.®® 

Immigration records. Immigration records show¬ 
ing previous statements of a witness before imnii- 
gration authorities are admissible to impeach a wit¬ 
ness by contradictory statements.®® 

Judge*s report of evidence. The report of testi¬ 
mony at a former trial, although signed by the pre¬ 
siding judge, is not admissible to show what the 
witness testified on such trial, for the purpose of 
contradicting him.®*^ 

Judgment roll. In an attempt to show inconsistent 
testimony g^ven by a witness in another action, an 
offer of the judgment roll in such action, contain¬ 
ing the stenographic minutes of the evidence taken 
therein, is properly rejected as being too broad, 
embracing matter foreign to the issue and having 
no possible bearing on the credibility of the wit¬ 
ness.®® 

Petition for certiorari, A petition for certiorari, 
setting forth the evidence which is adopted in the 
answer thereto as “practically correct,” is inadmissi- 


41- Ala.—Olds V. Powell, 10 Ala. 
898. 

42. Ala.—Olds V. Powell, supra. 

43. N.C.—Bryan v. Moring, 94 N.C. 
687. 

44. Mo.—State v. Thomas, 12 S.W. 
643, 99 Mo. 235. 

70 C.J. P 1186 note 73. 

Admissibility of depositions general¬ 
ly to Impeach witness mailing con¬ 
tradictory statements see supra § 
598. 

45. Tex.—Watts v. State, 171 S.W. 
202, 75 Tex.Cr. 830. 

70 C.J. p 1185 note 74. 


46. Ala.—^Palkner v. State, 44 So. 
409, 161 Ala. 77. 

70 C.J. p 1136 note 75. 

47. Mont.— Mulville v. Pacific Hut. 
li. Ins. Co., 47 P. 650, 19 Mont. 95. 

70 C.J. p 1135 note 76. 

48. N.T.— Bellinger v. People, 8 
Wend, 595. 

49 ^ —^Lazar v. Black & White | 

Cab Co., 179 S.B. 260, 60 Ga.App. 
667. 

50. Va.—Cox V. Commonwealth, 126 
S.R 189, 140 Va. 613. 

70 C.J. P 1131 note 20. 

51 . Ga.—Cox V, McKinley, 73 S.B. 
761, 10 GaApp. 492. 
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52. Ga.—^Mays v. Redman Bros., 68 
S.B. 738, 134 Ga. 870—Smith v. 
State, 28 Ga. 19. 

53 . N.T.—Guenther v. Ridgway Co., 
166 ISr.T.S. 634, 170 App.DIv. 726. 

70 C.J. p 1131 note 23. 

54. N.T.—Neilson v. Columbian Ins. 
Co., 1 Johns. 301. 

55. N.C.—State v. De GrafCenreid, 
27 S.B.2d 130, 223 N.C. 461. 

56. U.S.—Moy Said Ching v. Tllllng- 
hast, C.C.A.Mass., 21 F.2d 810. 

57 . Me.—Webster v. Calden, 66 Me. 
166. 

58 . N.T.—Donaldson v. Alexander, 
60 N.y.S. 463, 29 Misc. 366. 
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ble for purposes of impeachment on a trial of a case | 
in another court.®® 

c. Showing Part or All of Former Testimony 

The Impeaching party need show only such part of 
the former testimony of the witness as Is inconsistent 
with his present testimony, and ordinarily It is Improper 
for him to show more. 

Parts of the prior testimony relating to a partic¬ 
ular issue, showing contradictory statements, may 
be shown,®® particularly where the offer to do so 
is coupled with consent that the party producing 
the witness should read such other parts of the 
testimony as he sees fit;®^ but the impeaching party 
need show only such part of the former testimony 
of the witness as is inconsistent with his present 
testimony,®® and it is improper for him to show 
more.®® 

Where, in a criminal case, counsel for accused, at 
the time the prosecuting witness was under cross- 
examination, asked that the whole examination in 
police court be considered read into the record, and 
also asked the witness to read the entire transcript, 
a ruling on objection that portions of the transcript 
should be taken up one at a time is proper.®^ The 
entire testimony should be admitted where all of it 
differed in some details from the testimony of the 
witness on trial,*®® and it has been held that, where 
a witness said on cross-examination that he had 
made a statement at the preliminary hearing which 
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he had made in his testimony at the trial, his entire 
previous testimony was admissible to show whether 
it contained that statement.®® 

§ 617. Examination of Impeaching Witness 

Generally, an impeaching witness may not be ques¬ 
tioned as to any facts other than those relied on to effect 
the Impeachnnent; the usual method of examining such 
witness Is to ask the precise question put to the witness 
sought to be impeached In laying the foundation, and the 
time and place fixed by the question also must conform 
to the foundation laid. 

The party calling an impeaching witness cannot, 
it has been said, inquire as to any facts other than 
those relied on to effect the impeachment.®'^ A 
question as to whether the impeaching witness had 
seen the first witness on the occasion when the 
interview was supposed to have taken place is a 
proper way of leading up to a question eliciting a 
contradictory statement.®® The impeaching ques¬ 
tion should be so framed as to admit of an affirm¬ 
ative or negative answer.®® The usual and most 
exact method of examining the impeaching witness 
is to ask the precise question put to the witness 
sought to be impeached in laying the foundation,'^® 
and such a question is not objectionable because 
of its leading character but according to some 
authorities an exact repetition of the question is 
not necessary,*^® and a question substantially the 
i same as the predicate is proper^® and necessary.'^^ 


59 . Ga.—^Harper v. State, 81 S.B. 
817,14 Ga.App, 603. 

60. Tex—^Bedner v. Federal Under¬ 
writers Exchangee, Civ.App., 133 S. 
W.2d 214, error dismissed. Judg¬ 
ment correct. 

70 C.X P 1186 note 78. 

Tiraaserlpt already in. evideaLoe 
Denying right to read isolated 
parts of cross-examination at pre¬ 
liminary hearing for purpose of 
impeachment, where entire tran¬ 
script of testimony was in evidence, 
was held not erroneous, 
yaw—State v. Snyder, 270 P. B90, 126 
Tr<^w , 582. rehearing denied 272 P. 
169, 127 Kan. 7. 

61. U.S.—^Levinson v. United States, 
aC.A.Pa., 263 P. 257. 

Tex.—Vickers v. State, 242 S.W. 1032, 
92 Tex.Cr. 182. 

Right of party introducing witness 
to show other parts of testimony 
see infra § 622. 

62. Tex.—Acker v. Thompson, Civ. 
App.. 128 S.W.2d 852, reversed by 
agreement. 

70 C.J. P 1185 note 80. 

63. Tex—^Bedner v. Federal Under¬ 
writers Exchange, Civ.App,, 133 S. 
W.2d 214, error dismissed. Judg¬ 
ment correct—Wells v, Ford, Civ. 


App., 118 S.W.2d 420, error dis¬ 
missed—City of Abilene v, Luhn, 
C1V.APP., 65 S.W.2d 370, error dis¬ 
missed. 

70 C.J. p 1135 note 81. 

64. Cal.—^People v. Hanna, 280 P. 
379, 100 C.A. 609. 

65. Ill.—^People V, Pursley, 184 N.B. 
128, 302 111. 62. 

Deposition 

Plaintiff who used deposition of 
witness for purpose of impeachment 
could offer It in evidence in its en¬ 
tirety. 

Cal.—^Hughes v. Quackenbush, 37 P. 
2d 99. 1 C.A.2d 349. 

66 . N,M.—Territory v. Clark, 99 P. 
697, 15 N.M. 85. 

67- Mo,—Braun v. S. M. B. Hunt 
Sash & Door Co., App., 139 S.W.2d 
537. 

70 C.J. p 1136 note 86. 

Question held too indefinite 
Ala.—^Reeves v. State, 182 So. 90, 28 
Ala.App. 222, certiorari denied 182 
So. 92, 236 Aleu 268. 

CaL—^People v. Kalpakoll, 295 P. 48, 
111 C.A. 69. 

68 . H.T.—Shufflin v. People, 4 Hun 
16, 6 Thomps. & C. 215, affirmed 62 
N.T. 229, 20 Am.R. 483, 2 Cow.Cr. 
189. 


eg. Or.—Valdin v. Holteen, 260 P.2d 
504, 199 Or. 184. 

70 C.J. p 1136 note 88. 

70. Ala.—^Blevins v. State, 194 So. 
697, 29 Ala.App. 218—Reeves v. 
State, 182 So. 90, 28 Ala.App. 222, 
certiorari denied 182 So. 92, 286 
Ala. 268. 

Cal.—People ▼. Abair, 228 P.2d 336, 
102 C.A.2d 766—People v. Mali- 
coat, 201 P.2d 860. 89 C.A2d 742. 

Or.—^Valdin v. Holteen, 260 P.2d 604, 
199 Or, 134—State v. Nortin, 183 
P.2d 252, 170 Or. 296. 

Utah.—Jensen v. Logan City, 67 P. 
2d 708, 89 Utah 347. 

70 C.J, p 1136 note 89. 

71. Cal.—^People v. Abair, 228 P.2d 
336, 102 aA.2d 766—People v. Mal- 
icoat, 201 P.2d 850, 89 C.A.2d 742. 

70 C.J. p 1136 note 90. 

72. Iowa.—State v. Patrick, 207 N. 
W. 393, 201 Iowa 368. 

70 C. J. p 1136 note 91. 

73. S.D.—State v. Christensen, 190 
N.W. 777, 46 S.D. 61. 

70 C.J. p 1186 note 92. 

74L Ind.—Cox v. State, 190 N.B. 427, 
206 Ind. 605. 

Okl.—Shannon v. Nicoma Park De¬ 
velopment Co., 54 P.2d 148, 176 
OlsX, 68. 
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The time and place fixed by the question also must 
conform to the foundation laid.’® 

It is proper, after fixing the time and place, to 
propound to the impeaching witness the exact lan¬ 
guage of the witness sought to be impeached,’® but 
it is largely within the discretion of the trial court 
whether the impeaching witness shall be interro¬ 
gated as to, or required to give, the exact words 
used by the other witness out of court, or merely 
the substance of the statement then made by him,” 
it being sufficient if the question is so framed as to 
elicit an answer in clear contradiction of the 
pal witness’ answer to the question asked him.’* 
So a question to an impeaching witness, whether 
another witness used certain lan^age or words to 
that effect or of like meaning, is proper;’* and, 
where there is no objection raised to a question set¬ 
ting forth merely the substance of the statement, 
no exception lies to the answer, “That is about the 
substance of it”*» It has also been held that the 
impeaching witness may be asked either whether 
the particular words claimed were used, or to state 
what words were used.*’- 
It is sometimes said that the allowance of lead 
ing questions is a matter for the discretion of the 
court;** but other authorities hold that a leading 
question should not be asked, but that the proper 
procedure is to direct the attention of the impeach- 
Lg witness to the time, place, and subject matter 

75. Ala.—Blevins v. State, 194 So. 

697, 29 Ala-App. 218. 

^ 8 , 1 ,_^People V, Malicoat, 201 P.2d 

850, 89 C.A.2d 742. 

Mich.—Boasrers v. 

71 294 Mleh. 699. followed In 

Bankers & Shippers Ins. Co. v. 

Blandon. 294 N.W. 697, 296 Mich. 

324. 

Or.—Valdln v. Holteen, 260 P.2d 604, 

199 Or. 184. 

70 CJ. P 1186 note 98. 

Onestlons TojM not ol)5ectlonal)Xe 
Idaho.—State v. Boyatt, 87 P.2d i 
59 Idaho 771. 
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of the conversation with the principd witness jwd 
then ask generally what the latter said.** Leading 
questions, not otherwise admissible, are not made 
admissible by the claim that the purpose is to im¬ 
peach an adverse witness, to whom the same ques¬ 
tions have been propounded, if the answer could 
have no tendency to prove that the adverse witness 
ever made any statement inconsistent with his tes¬ 
timony.*® The impeaching witness cannot be al¬ 
lowed to express an opinion reflecting on the mteg- 
rity of the witness sought to be impeached.*® Ques¬ 
tions as to previous statements made by a witness 
are properly excluded when there is nothing to 
show that such statements are different from those 
made as a witness.*® On redirect examination of 
a state witness, by whom on cross-examination de¬ 
fendant sought to impeach another state -witness 
by showing inconsistency of such other’s statements, 
the state could further examine him on the matter, 
and refresh his memory.*’ 

Details of contradictory statement. It is improp¬ 
er to ask the impeaching witness to relate the en¬ 
tire conversation,** or to permit the impeacWng wit¬ 
ness to detail other things which were said at the 
certain time not included in the foundation ques¬ 
tion,** or to put the question in such a general form 
as to be calculated to elicit more than the state¬ 
ment made by the first witness in contradiction of 
his testimony,*® unless the statement to be proved is 


76. Nev.—State v. Kuhl, 176 P. 190i 
42 Nev. 186, 3 A-UB. 1694. 

N.Y.—^People V. Vazzano, 179 N.x.s. 
816. 

3 >treot vwtatloii ^ ^ 

Plaintiff, seeking to imp each ae- 
fendanrs witnesses by introducing 
statement made by them to police 
ofllcer immediately following 
dent giving rise to action, should 
have asked police officer to confirm 
a direct quotation. 

HI.—^Kimes V. Burkhart, 116 N.B.2d 
201, 2 IU.App.2d 190. 

77- N.Y.—^Hanselman v. Broad, 99 
N.Y.S. 404, 118 App.Div. 447. 

70 C.X p 1187 note 96. 


78. W.Va.—Nash v. Fidelity-Phenix 
Fire Ins. Co., 146 S.B. 726, 106 W. 
Va. 672, 63 A.Ii.B. 101. 

70 C.J. P 1137 note 96. 

79. Wis.—Wysockl v. Wisconsin 
Lakes Ice, etc., Co., 98 N.W. 950. 
121 Wis. 96. 

70 C.J. P 1137 note 97. 

80. Neb.—Haddix v. State, 107 N.W, 
781, 76 Neb. 869. 

81. Ala.—Phoenix Ins. Co. v. Moog, 
78 Ala, 284, 56 Am.R. 31. 
j. Mo.—Jones v. Southwest PuraP 
& Machinery Co„ App., 60 S.W.2d 
754. 

70 C.J. P 1137 note 1. 

^ jHa.—^Brown v. State, 108 So. 
842, 91 Fla. 682. 

70 O.J. P 1137 note 2. 

8A Minn.—State v. Gilbert, 169 N. 
W. 790, 141 Minn. 263, affirmed 41 
S.Ct. 126, 254 U.S. 326, 66 X.Bd. 
287. 

85- Tex.—Dyer v. State, 88 S.W. 192, 
47 Tex.Cr. 253. 

70 C.J. P 1137 note 4. 

86. D.C.—Marshall v. U. S., 45 App 
D.C. 873. 

87. Tex.—White v. Statq, 177 S.W. 
i 98, 76 Tex.Cr. 612. 
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88. CaL—People v. Abair, 228 P.2d 
836, 102 C.A.2d 766. 

70 C.J. p 1137 note 7. 


Xhvitliig lujpcrox^eir 'testimoiiy 

Question asking impeaching wit¬ 
ness to tell what conversation was 
between himself and witness sought 
to be impeached is not a proper 
method for eliciting impeachment 
testimony, and invites inadmissible 
and improper testimony. 

Mo.—Baines v. Small, App., 169 S. 
W.2d 102. 

I. Iowa.—Bisgaard v. Duvall, 151 
N.W. 1061, 169 Iowa 711. 

Breoise converwwtloii 

Impeaching question should be 
limited to precise conversation as to 
•which foundation has been laid in 
interrogating witness sought to be 
Impeached, and It is error to permit 
Impeaching witness to testify as to 
any other matter which may have 
been stated in conversation. 

Cal.— People v. Abair, 228 P.2d 886, 
102 C.A.2d 766—People v. Mali¬ 
coat, 201 P.2d 860. 89 C.A.2d 742. 
90- Cal.—^People v. Abair, 228 P.2d 
836, 102 C.A.2d 765—People v. Mal¬ 
icoat, 201 P.2d 850, 89 C.A.2d 742, 
ni,—Blgin, etc., B. Co. v. Lawlor, 
182 nUM^P. 380, affirmed 82 N.B. 
407, 229 TXL 621. 
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made intelligible only by a narration of the entire 
conversation.^^ Where the impeaching witness an¬ 
swers that the contradictory statement was made, 
the party by whom he was introduced cannot fur¬ 
ther examine him as to the details of the conversa¬ 
tion ,^2 which can be brought out only by cross-ex- 
amination.s^ 

Probable reasons for making contradictory state¬ 
ments, being collateral to the issues, should be ex¬ 
cluded when proffered by the impeaching witness.^^ 

Cross-examination. An impeaching witness can¬ 
not properly be asked a question on cross-examina¬ 
tion bearing only on the issues and having no rela¬ 
tion to the matter of his direct examination.^^ More¬ 
over, the cross-examination of the impeaching wit¬ 
ness should not extend to statements of the prin¬ 
cipal witness other than the contradictory statement 
which he has denied making, according to one 
view.®® It has been held, however, that all the prin¬ 
cipal witness said in connection with the matter 
brought out by the impeaching witness may be elicit¬ 
ed on cross-examination;®^ and a witness who testi¬ 
fied to contradictory statements made by the prose¬ 
cuting witness can be cross-examined as to whether 
he communicated such statements to defendant and 
as to what he communicated.®® The circumstances 
attending the conversation testified to by the im¬ 
peaching witness may be a proper subject of ques¬ 
tioning.®® 

§ 618. Sufi&ciency of Evidence 

The making of Inconsistent op contradictory state¬ 
ments must be proved by the evidence; but it is not 
necessary that the impeaching evidence shouid abso- 
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lately falsify the testimony of the witness sought to be 
Impeached. 

The making of inconsistent or contradictory state¬ 
ments must be proved by the evidence,^ and state¬ 
ments which are not necessarily contradictory are 
not sufficient to impeach the credibility of the wit- 
ness.2 However, it is not necessary that the im¬ 
peaching evidence should absolutely falsify the 
testimony of the witness sought to be impeached;® 
and, although the impeaching witness, on cross-ex¬ 
amination, has given answers tending to modify 
the extent of the contradiction to which he has 
testified on his direct examination, nevertheless, if 
he has not eliminated it entirely or in all material 
respects, his testimony should be allowed to go to 
the jury.4 

Testimony that a party’s attorney at a time when 
he was under no obligation to give information mis¬ 
informed the other party as to a matter in suit has 
been held not to show such bad faith of the party as 
to impeach him.® The fact that a witness before 
the trial stated he did not know how the accident 
happened is insufficient to discredit him where he 
evidently meant that he did not know exactly how 
it happened.® 

Omission to state matters testified to. While it is 
a suspicious circumstance for a witness to recollect 
on a second trial a crucial fact which he did not 
mention on the former trial, nevertheless it is not 
conclusive evidence of his dishonesty,*^ and does not 
justify a refusal to submit such evidence to the 
jury.® The circumstances of the omission may be 
such, however, as to render the additional testimony 
unworthy of credit.® 


7. Sustaining Witness 


o Cin Attack on the ground of the making of Inconsistent statements 

§ 619. Necessity and Sufticiency Ot AttacK evidence sustaining the witness by rebut- 

The credibility of a witness must have been attacked ting the effect of such statements may be Introduced. 


Mo.—^Braun v. S. M. B. Hunt Sash & 
Door Co., App.. 139 S.W.2d 537. 

51. Ill.—^Blgln, etc., R. Co. v. Law- 
lor, 132 IlLApp. 280, affirmed 82 
N.R 407, 229 Ill. 621. 

Mich.—^Langworthy v. Green Tp., 54 
N.W. 697, 95 Mich. 98. 

52. Ind.—Roller v. KUng, 49 N.E. 
948, 160 Ind. 169, 167. 

sa. Ind.—Roller v. mine, supra. 

70 C.J. p 1137 note 12. 

94 . Ark.—Stevens v. State, 174 S.W. 
219. 117 Ark. 64. 

95. U.S.—^Arena v. Delaware L. & 
W. R. Co., C.C.A.Nr.J., 292 F. 1. 

96b Ky.—^Lowry v. Commonwealth, 
68 S.W. 977, 119 Ky. 691, 28 Ky.L. 
1240. 

70 C.J. P 1137 note 14. 


97 . Tex.—^Liles v. State, 136 S.W. 
1177, 62 Tex.Cr. 32. 

98. U.S.—Kinser v. U. S., S.D., 231 
F. 866, 146 C.C.A. 62. 

99. Ind.—^New York, C. & St. L. R. 
Co. V. Connaughton, 6 N.B.2d 904, 
211 Ind. 419. 

1 . va—Keatts v. Shelton, 63 S.B.2d 
10, 191 Va 768. 

2. R.I.—^Meehan v. Petroleum Heat 
& Power Co., 68 A.2d 77, 76 R.L 
176. 

Tenn.—NashvUle, C. & St. L. Ry. v. 

Pollard, 14 Tenn.App. 388. 

Wis.—^Neuenschwander v. Hornof, 78 
Nr.W.2d 770, 273 Wis. 471. 

3 . Tex.—Schwartz v. State, 114 S. 
W. 809, 66 Tex.Cr. 36. 

[ 70 C.J. P 1138 note 17. 
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4b Or.—State v. Gray, 74 P. 927, 43 
Or. 446. 

6 b N.Y.—Cohen v, Brooklyn, Q. C. &. 

S. R. Co., 115 N.T.S. 1101. 

70 C.J. p 1138 note 19. 

6 . Mo.—Jetter v. St. Joseph Termi¬ 
nal Ry. Co., App., 193 S.W. 966. 

7. N.Y.—Cowan v. Third Ava R. 
Co., 9 N.T.S. 610, 66 Hun 644, af¬ 
firmed 30 N.B. 1152, 132 N.Y. 698. 

& N.Y.—^Bickford v. Menler, 9 N.Y^ 
S. 776, 66 Hun 644. 

9 . N.Y.—^Anderson v. Dickinson, 84 
N.Y.S. 610, 88 Hun 614, affirmeA 
61 N.B. 1089, 167 N.Y. 698. 

70 C.J. p 1188 note ^3. 
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An attempt must have been made by the opposing 
party to show that the witness has made inconsistent 
statements in order that evidence sustaining the wit¬ 
ness by rebutting the effect thereof may be intro- 
duced.l® A mere inquiry to the witness as to wheth¬ 
er he made a particular statement, not followed by 
proof that he did so, will not warrant the party 
introducing the witness to sustain him by evidence 
as to what he really said,^^ but there is some au¬ 
thority to the contrary,i2 particularly where the in¬ 
quiry leaves the witness under the imputation that 
he did make the inconsistent statement.^ 3 

§ 620. Rebuttal of Evidence of Inconsistent 
Statements Generally 

Where a witness is sought to be impeached by evi¬ 
dence of inconsistent statements, such evidence is open 
to contradiction and rebuttal, and evidence is admissible 
which tends to restore confidence in his veracity and 
shows the truthfulness of his testimony. 

Evidence of inconsistent statements offered for 
the purpose of impeaching a witness is open to con¬ 
tradiction and rebuttal,14 and after proof of a wit¬ 
ness’ contradictory statements is offered, evidence 
tending to restore confidence in his veracity and 
showing the truthfulness of his testimony is admis- 
sible.l5 Where evidence has been introduced to 
show that on a certain occasion the witness made 
a certain statement inconsistent with his testimony, 
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the witness may deny making the former contradic¬ 
tory statement,!® or the party by whom the witness 
was called is entitled to introduce the evidence of 
another person who was present on the occasion 
referred to and heard all that the witness said, to 
the effect that the witness did not make the state¬ 
ment attributed to him by the impeaching witness,!'^ 
and that what he did say was consistent with his 
testimony.!® So, also, testimony that on a certain 
occasion the witness failed to mention certain mat¬ 
ters may be met by the testimony of other persons 
who were present that the witness did mention 
them.!® 

Where an impeaching witness has testified that 
certain statements were made at a particular time 
and place, the party who called the witness sought 
to be impeached may introduce evidence to show 
that the impeaching witness could not have been 
present at that time and place,®® or that the only 
time the witness was present at that place was at 
a time when the statement could not have been 
made.®! Where the contradictory statement was 
made in a letter claimed to have been written by the 
witness, the witness may deny writing the letter®® 
and may show that it was written by another per¬ 
son.®® Also, if impeachment is by an inconsistent 
statement in a pleading, it may be shown that the 
witness was not responsible for the allegations of 
such pleading and had no knowledge thereof.®^ 


10. Tex.— Mitchell v. State, 239 S.W. 

2d 384,166 Tex.Cr. 128. 

70 C.J. p 1138 note 24. 

Beading of deposition 
In slander action, trial court did 
not err in refusing to permit defend¬ 
ant's counsel to read other parts of 
his own witness’ deposition after 
plaintiff’s counsel had cross-examin¬ 
ed witness with respect to certain 
portions of deposition, where defend¬ 
ant's counsel admitted that plain¬ 
tiff’s counsel did not impeach wit¬ 
ness by anything he read. 

Mo.—Hoeffnor v. Western Leather 
Clothing Co., App., 161 S.W.2d 722. 

ZhcplanatioiL of written statement 
In pedestrian’s action against driv¬ 
er and owner of truck for injuries 
sustained when he was struck by 
truck while crossing intersection, 
where there was no discrepancy be¬ 
tween testimony by witness on the 
stand and a statement signed by him 
prior to trial, and witness stated 
that written statement was true 
when given, and was true at time of 
trial, refusal to permit witness to 
explain written statement, which 
was clear on its face, was not error. 
Minn.—^Berger v. W. U. Tel. Co., 46 
N.W.2d 471, 238 Minn, 227. 


Cause of aoddeat 

Where railroad interrogated 
switchman on cross-examination as 
to affidavit which stated that switch¬ 
man did not know how accident hap¬ 
pened, but railroad did not introduce 
affidavit In evidence or exhibit it to 
jury so as to inform jury that affi¬ 
davit stated that switchman did not 
know how accident happened, court 
properly refused to admit switch¬ 
man’s self-serving letter stating that 
cause of accident was a defective 
brake. 

Xj.s.—^Throckmorton v. St. Louls-San 
Francisco Ry. Co., C.AMo., 179 F. 
2d 165. certiorari denied 70 S.Ct. 
797, 339 U.S. 944, 94 L.Ed. 1369. | 

11. N.J.—State V. Dlchter, 112 A | 
413, 95 N.J.Law 203. 

70 C,J. p 1138 note 26. 

12. Tex.—Streight v. State, 138 S. 
W. 742, 62 Tex,Cr. 463. 

70 C.J. p 1138 note 26. 

13. Tex.—^Barber v. State, Cr., 69 S. 
W. 616. 

14. La.—State v. Smith, 81 So. 820, 
144 La. 801. 

Neb.—^Dorn v. Sturges, 69 N.W.2d 
761, 157 Neb. 491—Meyer v. Platte 
Val. Const. Co., 25 N.W.2d 412, 147 
Neb. 860. 


Or.—Smith v. Pacific Truck Exp., 
100 P.2d 474, 164 Or. 318. 

Pa.—^Herr v. Erb, Com.Pl., 50 Lane. 
L.Rev. 171. 

15. N.C.—Armfield v. Ealeigh & S. 
Ry. Co., 77 S.B. 963, 162 N.C. 24. 

70 C.J. p 1139 note 29. 

16. U.S.—Southern Transp. Co. v. 
Ashford, aC.A.La., 48 F.2d 191. 

70 C.J. p 1139 note 30. 

17. Ga.—Jordan v. State, 114 S.E. 
349, 154 Ga. 390. 

70 C.J. p 1139 note 31. 

18. Iowa.—State v. Archibald, 216 
N.W. 268, 204 Iowa 406. 

70 C.J. p 1139 note 32. 

19. Kan.—State v. McKinney, 3 P. 
356, 31 Kan, 670. 

20 . ]Kan.—^McClurg v. Van Zandt, 27 
Kan. 113. 

21 . Cal.—^People v. Crane, 168 P. 
1066, 34 C.A 760. 

70 C.J. p 1139 note 36. 

22. Ark.—^Davis v. State, 130 S.W. 
647, 96 Ark. 7. 

23. Ark.—Davis v. State, supra. 

70 C.J. p 1139 note 37. 

24. Minn.—Krumholz v. Rusak, 41 
N.W.2d 177, 230 Minn. 178—Tri- 
State Transfer Co. v. Nowotny, 270 
N.W. 684, 198 Minn. 637. 


631 



98 C.J.S, 


§§ 620-621 WITNESSES 

The rebutting evidence must be confined to the 
point in issue, namely, whether the witness has 
made contradictory statements,^® and collateral and 
irrelevant matter is properly excluded.^® Where the 
witness has been questioned as to whether he had 
stated to certain persons that his former testimony 
was given under duress, he may be asked to state 
if he told the truth in his former testimony.27 

Right of witness to give his version. The wit¬ 
ness himself may give his version of the alleged 
contradictory statement by testifying as to what he 
really said;^* he cannot, by a statement of what 
was in his mind, contradict the statement of an¬ 
other witness as to what he actually said.29 

Reiterating denial or version. After a witness 
has denied making certain inconsistent statements 
and evidence has been introduced that he did make 
them, it has been held that the witness cannot be 
recalled merely to deny the statements again.^® 
Similarly, after having once given his version, the 
witness is not entitled to repeat it.^^ There is au¬ 
thority, however, which holds this to be discre¬ 
tionary with the trial court and it is not error 
for the court to permit^S or refuse to permit^^ the 
denial again to be made. 

Testimony at prior court proceedings. After an 
attempt to show that the present testimony of a wit¬ 
ness is in conflict with his testimony given at a for¬ 
mer court proceeding, the testimony given by him in 


the former proceeding may be introduced,85 or the 
apparent inconsistencies may be rebutted by a show¬ 
ing of other parts of the former testimony which 
sustain the present statements of the witness.^® 
Where inconsistent statements before the grand jury 
are testified to by those jurors, the derk of the grand 
jury may be called to testify as to the proceedings 
before that body,®? even though the trial is pro¬ 
longed and the field of cumulation entered is im¬ 
material on the question of defendant's right.®® Like¬ 
wise, if the testimony of a witness is impeached by 
evidence of inconsistent statements made before a 
magistrate, the examination taken by the magistrate 
may be read to refute the testimony of the magis¬ 
trate as to the facts testified to by the witness on 
such examination.®® It is error to permit the magis¬ 
trate to testify as to the general incompetency of 
the official reporter at the former proceedings.^® 

§ 621. Explanation of Inconsistency 

a. In general 

b. Circumstances surrounding prior state¬ 

ment; motive 

a. In Greneral 

Where it is sought to Impeach a witness by Incon¬ 
sistent or contradictory statenrients, the alleged incon¬ 
sistency or contradiction may be explained by the as¬ 
sailed witness himself or by the testimony of others. 

The alleged contradictory statement may be ex- 


25 . N.H.—Gerrish v. Pike, 86 N.H. 
610. 

70 C.J. p 1139 note 38. 

26* U.S.—CaJPasso v. Pennsylvania | 
R. Co.. C.A.Pa-. 169 F,2d 451, j 
70 C.Jr. p 1139 note 39. 

Condiisloiis 

In action for injuries to plaintiff 
in door of defendant’s apartment 
house, wherein plaintiff offered as a 
witness defendant’s employee who 
testified that defect had existed for 
some months prior to accident, and 
defendant In cross-examining em¬ 
ployee introduced his statement that 
no one had complained before the 
accident, another statement of em¬ 
ployee that tenants had complained 
of defect was inadmissible since it 
contained conclusions as to what 
was known by other people and what 
had been told to the employee 

‘Zblkowskl v. Saroc Holding 
Corp., 67 N.Y.S.2d 222, 187 Misc. 
495. 

27. Tex.—Solder v. State, 18 S.W.2d 
661, 113 Tex.Cr. 81. 

28. D.C.—Peake ▼. Ramsey, Mun. 
App., 43 A.2d 768. 

lU.—Forslund v. Chicago Transit 


Authority, 132 N.E.2d 801, 9 Ill. 
App.2d 290. 

Kan.—In re Erwin's Estate, 228 P.2d 
739, 170 Kan. 728. 

Pa.—^Herr v. Erb, 62 A.2d 75, 163 
Pa.Super. 430. 

70 C.J. p 1140 note 42. 

29. Mich.—^Patrick v. Howard, 10 N. 
W. 71, 47 Mich. 40. 

70 C,J. p 1140 note 43. 

30. Mo.—^Diehl v. A. P. Green Fire 
Brick Co., 263 S.W. 984, 299 Mo. 
641. 

70 ax p 1140 note 44. 

31. Ill.—^Forslund v. Chicago Trans¬ 
it Authority, 182 N.E.2d 801, 9 Ill. 
App.2d 290. 

70 C.X p 1140 note 46. 

32. Md.—Stirling v. Stirling, 21 A. 
273, 64 Md. 138. 

70 ax p 1140 note 46. 

33 . Md.—Stirling v. Stirling, supra. 
Mass.—^Francis v. Rosa, 24 NJB. 1024, 

151 Hass. 532. 

34 > Ala.—^Barry v. State, 97 So. 266, 
19 Ala.App. 866 . 

70 ax p 1140 note 48. 

35. Fla.—^Brown v. State, 18 So.2d 
3,152 Fla. 698. 

70 C.X p 1140 note 60. 
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Belevancy and materiality 

When witness is sought to be im¬ 
peached by introduction of fragmen¬ 
tary portion of sworn statement 
made at former hearing, the other 
party may introduce the whole state¬ 
ment so far CLS connected with part 
previously introduced, which, how¬ 
ever, must be relevant or material to 
precise matter on which witness 
has been interrogated. 

Fla.—^Brown v. State, supra. 

36* Ala.—Summers v. State, 36 So. 
2d 571, 33 Ala.App. 368, reversed 
on other grounds 36 So.2d 574, 
251 Ala. 38. 

Tex.—^Acker v. Thompson, Clv.App., 
128 S.W.2d 852, reversed by agree¬ 
ment. 

70 C.X p 1140 note 61. 

37. Iowa.—State v. Archibald, 216 
N.W. 258, 204 Iowa 406. 

38. Iowa.—State v. Archibald, su¬ 
pra. 

39 . Ky.—^Lanham v. Commonwealth, 
3 Bush 628. 

N.T.—People v. Moore, 15 Wend. 419. 

4a N.T.—^People v. Simone, 167 N. 
T.S. 678, 180 App.Dlv. 665, 86 N.T. 
Cr. 168. 

70 ax p 1141 note 55. 
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plained^^ by the assailed witness himself,even 
though he is a party,or by the testimony of 
others.^^ The assailed witness is entitled to make an 
explanation and should be given an opportunity to 
do so^® on his redirect examination,^6 or on being 
recalled for the purpose.^^ The manner of such 
examination is within the control of the trial judge, 
reasonably exercised,4 8 and it is within the dis¬ 


cretion of the court to permit the witness to ex¬ 
plain the inconsistent statement at the time of his 
cross-examination wherein it is sought to lay a 
foundation for his impeachment, instead of post¬ 
poning the explanation for his redirect examina- 
tion.^8 Matters which are not explanatory but 
merely collateral and immaterial,so or hearsay evi¬ 
dence of a prejudicial nature,Si are properly ex- 


41. U.S.—XJ. S. V. Michener, C.C.A. 
N.J., 152 F.2d 880. 

Ala.—Vaughn v. State, 183 So. 428, 
236 Ala. 442. 

Fla.—^Hernandez v. State, 22 So.2d 
781, 166 Fla. 356. 

VVynes v. State, 186 S.E. 711, 
182 Ga. 434. 

Miss.—Corpus Juris cited in Cooper 
V. State, 18 So.2d 453, 464. 196 
Miss. 566. 

—Dom V. Sturges, 59 N.W.2d 
761, 167 Neb. 491—Meyer v. Platte 
Val. Const. Co., 26 N.W.2d 412, 147 
Neb. 860. 

jq-.H.—Pike V. Gagne, 11 A.2d 809, 
90 N.H. 616. 

Okl.—^M. & D. Motor Freight Lines v. 

Kelley, 202 P.2d 215, 201 Okl. 121. 
Pa.—Quartz v. City of Pittsburgh, 
16 A.2d 400, 340 Pa. 277. 
n?ex.—Texas Emp. Ins. Ass'n v. 
Thames, Clv.App., 252 S.W.2d 228, 
refused no reversible error. 

70 C.J. p 1141 note 66. 

BiscreditiJig own witness 

(1) Where governments counsel 
was permitted to discredit his own 
witness by interrogating him on pri¬ 
or contradictory statements, defense 
counsel should have been permitted 
to elicit, if possible, statements tend¬ 
ing to reconcile the prior contradic¬ 
tions. and denial of such right, over 
protest, was reversible error. 

U.s.—^U. S. V. Michener, C.C.A.N.J., 
152 F.2d 880. 

(2) It has been held, however, 
that the trial court did not err in 
refusing to permit state’s witness 
to testify to facts tending to show 
that he was mistaken about infor¬ 
mation given by him to the state be¬ 
fore trial and correct in* his contrary 
testimony at trial, on which prosecu¬ 
tor was permitted to neutralize such 
testimony by calling witness’ atten¬ 
tion to his previous contrary state¬ 
ments. 

N.J.—State V. Barts, 38 A.2d 838, 132 
N.J.Law 74, affirmed 40 A.2d 639, 
132 N.J.Law 420. 

tSnfflciency of explanatloiL held for 
jury 

Me.—Central Maine Power Co. v. 
Rollins, 138 A. 170, 126 Me. 299. 

42. Ala.—^Pollard v. Rogers, 173 So. 
881, 234 Ala. 92. 

Sanford v. State, 83 So.2d 254, 

38 Ala.App. 332—Williams v. State, 

39 So.2d 29, 34 Ala.App. 263, cer¬ 
tiorari denied 39 Sq.2d 87, 261 Ala. 


397, certiorari denied 89 So.2d 39. 
251 Ala. 696. 

Cal.—^People v. Manzo, 72 P.2d 119, 9 
C.2d 694. 

People V. Kennedy, 69 P.2d 224, 
21 O.A.2d 186. 

Ga.—Bivins v. State, 88 S.B.2d 273, 
200 Ga. 729. 

Cameron v. State, 18 S.B.2d 16, 
66 GaApp. 414. 

Ill.—^Forslund v. Chicago Transit 
Authority. 182 N.E.2d 801, 9 Bl. 
App.2d 290. 

Ky.—^Meadors v. Commonwealth, 136 
S.W.2d 1066, 281 Ky. 622. 

Md.—Campbell v. State, to Use of 
Dix, 100 A.2d 798, 208 Md. 838. 
Miss.—Cooper v. State, 18 So.2d 453, 
196 Miss. 566. 

Mont.—State v. Keays, 84 P.2d 866, 
97 Mont. 404. 

N.J.—State V. Walter, 186 A 429, 14 
N.J.Misc. 547, affirmed 189 A 621, 
117 N.J.Law 547. 

N.C.—Swinson v. Nance, 16 S.E.2d 
284, 219 N.C. 772. 

Or.—Smith v. Pacific Truck Express, 
100 P.2d 474, 164 Or. 318. 

Pa.—Quartz v. City of Pittsburgh, 
16 A2d 400, 340 Pa. 277. 

S,C.—McMillan v. Ridges, 91 S.B.2d 
883, 229 S.C. 76. 

Tex,—^Forbes v, Hejkal, Civ.App., 271 
S.W.2d 436, error dismissed. 

70 C. J. p 1141 note 57. 

Change of mind 

Where passenger who had been in¬ 
jured when automobile driven by de¬ 
fendant collided with bridge testified 
on direct examination that there was 
hump in road five hundred feet before 
reaching bridge and it was brought 
out on cross-examination that pas¬ 
senger had testified on pre-trial dep¬ 
osition that hump was one hundred 
fifty feet from bridge, it was not er¬ 
ror to allow passenger to state on 
redirect examination that he had 
changed his mind, since the pre-trial 
deposition. 

, 111 .—^Meade v. Robinson, 100 N.B.2d 
400, 844 IlLApp. 189. 

Portion of written statement 

In personal injury suit, circuit 
court did not abuse discretion or vio¬ 
late plaintilTs substantial rights by 
refusing to permit him to answer 
question on redirect examination as 
to specific portion of written state¬ 
ment, obtained from him by insur¬ 
ance adjuster, where he was permit- 
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ted to re-read statement and call at¬ 
tention to any discrepancies therein. 
Or.—Smith v. Pacific Truck Exp., 100 
P.2d 474, 164 Or. 318. 

43. N.Y.—^Van Ness v. Bush, 14 
Abb.Pr. 33, 22 How.Pr. 481. 

Utah.—^Hoggan v. Cahoon, 87 P. 164, 
31 Utah 172. 

44. Minn.—Tri-State Transfer Co. 
v. Nowotny, 270 N.W. 684, 198 
Minn. 537. 

70 C.J. p 1141 note 59. 

45w Or.—Smith v. Pacific Truck 

Exp., 100 P.2d 474, 164 Or. 818. 

70 C.J. p 1141 note 60. 

48. Or.—Smith v. Pacific Truck 

Exp., supra. 

70 C.J. p 1141 note 61. 

Burden rests on party oaOllng wit¬ 
ness whose testimony is contradict¬ 
ed by his prior statements, shown by 
opposing party on witness* cross- 

examination, to elicit on redirect ex¬ 
amination testimony explaining 
statements or mitigating their effect 
P.C.—Phillips V. Mooney, MumAPP., 
126 A2d 805. 

47. Ky.—Southern R. Co. v. Stew¬ 
art, 132 S.W. 436, 141 Ky. 270. 

70 C.J. p 1141 note 62. 

48. Or.—Smith v. Pacific Truck 

Exp., 100 P.2d 474, 164 Or. 318. 

49. Or.—State v. Harris, 211 P. 944, 
106 Or. 211. 

70 C.J. p 1141 note 63. 

Considerable leeway 
When witness has admitted that 
some answers in depositions which 
he made on prior occasion were con¬ 
tradictory of his testimony on stand, 
opposing counsel has right to ask 
witness to explain the discrepancy 
and is allowed considerable leeway 
in such cross-examination, hut ex¬ 
tent of such cross-examination rests 
in court’s sound discretion and will 
not be disturbed unless it is abused 
to prejudice of party so cross-exam¬ 
ining. 

Ill.—^Eizerman v. Behn, 132 N.E.2d 
788, 9 IU.App.2d 263. 

50. Or.—Smith v. Pacific Truck 
Exp., 100 P.2d 474, 164 Or. 318. 

70 C.J. p 1141 note 64. 

51- Idaho.—State v. Main, 216 P. 
731, 87 Idaho 449. 

Mo.—State v. Newcomb, 119 S.W. 
406, 220 Mo. 54. 
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eluded. Error may not be predicated on the court’s 
refusal to permit a witness to explain, where the 
questions to which objections were sustained were 
not of such a nature as to call for an explanation 
of the inconsistent statements.52 

Omission to sMe on priof occasion. An omission 
on a prior occasion to state the matters testified to 
is also subject to explanation and, so, where a 
witness is assailed by reason of his failure to state 
certain matters when testifying on a former occa¬ 
sion, it may be shown that such failure was due to 
instructions of counsel not to volunteer any testi- 
mony,54 that the witness was not interrogated as to 
such matters,55 or that he had forgotten such mat¬ 
ters and they have been since recalled to his recollec- 
tion.56 
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b. Circnmstances Surrounding Prior Statement; 
Motive 

Inconsistent statements may be explained by showing 
the circumstances under which they were made, even 
though evidence otherwise Inadmissible is thereby Intro¬ 
duced; and the motive, purpose, or reason which led the 
witness to make the statement may also be shown. 

Explanation of inconsistent statements may be 
made by showing the circumstances under which the 
statement was made,®*^ or the paper containing the 
statement written, signed, or executed by the wit¬ 
ness,^ 8 even though evidence otherwise inadmissible 
is thereby introduced.59 The motive, purpose, or 
reason which led the witness to make the state- 
ment,60 or write, sign, or execute the document, 
may also be shown. Evidence in explanation may 
include a showing of how the witness understood 
the statement when it was made a showing that 


52. Iowa.—State v. Williams, 197 
N.W. 991. 197 Iowa 813. 

PartloTOfleity of guestioiis 

In consolidated suits arisingr out of 
automobile intersectional collision, 
where witness for defendant was 
questioned on cross-examination 
with, respect to statements made by 
"him on a former trial Involving facts 
of collision, trial court did not err 
in refusing to permit witness to aji- 
swer questions asked on redirect ex¬ 
amination for purpose of showing 
that witness’ testimony at former 
trial was the same as he now made, 
where questions asked on redirect 
examination did not refer with par¬ 
ticularity to any of witness* testimo¬ 
ny. 

N.C.—Swinson v. Nance, 15 S.B,2d 
284, 219 N.C. 772. 

53. Tex.—^Texas Emp. Ins. Ass’n v. 
Thames, Civ.App., 252 S.W.2d 228, j 
error refused no reversible error. 

70 C.J. p 1142 note 67. j 

54. CaL—People v. Shaver, 62 P. | 
651, 120 C. 354. 

55. Tex.—^Kunde v. State, 3 S,W. 
325, 22 Tex.App. 65. 

63. N.Y.—Vilas Nat. Bank v. New¬ 
ton, 48 N.Y.S. 1009, 26 App.Div. 
62. 

70 C.J. p 1142 note 70. 

57. D.C.—^Phillips V. Mooney, Mun. 
App., 126 A.2d 305. 

Ill.—^porslund v. Chicago Transit 
Authority, 132 N.B.2d 801, 9 Ill. 
App.2d 290. 

Mont.—State v. Keays, 34 P.2d 855, 
97 Mont. 404. 

IT.C.—State V. Minton, 68 S.B.2d 844, 
234 N.C. 716. 

Qi>.—Ck>xpus Jtixis cited in Smith v. 
Pacific Truck Express, 100 P.2d 
474, 478, 164 Or. 318. 

70 CJ. p 1142 note 71. 

58. IlL—Wilson v. Bsch, 105 N.B.2d 
313, 346 IlLApp. 466. 


Mich.—Gegan v. Kemp, 4 N.W.2d 526, 
302 Mich. 218. 

Mont.—State v. Keays, 34 P.2d 865, 
97 Mont. 404. 

N.D.—Jacobs v. Nelson, 268 N.W. 
873, 67 N.D. 27. 

Or.—Smith v. Pacific Truck Exp., 
100 P.2d 474, 164 Or. 318. 

70 C.J. p 1142 note 72. 

BlscretiLoii. of couxt 
Where witness is impeached on 
cross-examination by a pleading in 
another action verified by the wit¬ 
ness, the extent to which party may 
go on redirect examination of the 
witness to explain the conditions 
and circumstances under which the 
verification was made is largely 
within the discretion of the trial 
court. 

Minn.—^Brusletten v. Relyea, 291 N. 
W. 608, 207 Minn. 376. 

of statement and interlinea¬ 
tions 

Where plalntlflCs’ witness admitted j 
that he had signed written statement 
which was then Introduced by de¬ 
fendant for purpose of Impeaching 
witness, questions as to whether 
witness had made statement appear¬ 
ing in writing or whether there were 
any interlineations were proper sub¬ 
jects for examination by plaintiffs’ 
counsel. 

Ill.—^Little V. Gegotz, 58 N.E.2d 336, 
324 IlLApp. 616. 

59. N.C.'--<k)rpus jruris cited in 
State V. Minton, 68 S.E.2d 844, 850, 
234 N.C. 716. 

N.D.—Jacobs v. Nelson, 268 N.W. 

873, 67 N.D. 27. 

70 C.J. p 1142 note 73. 

Disclosure of insurance 

(1) Party is entitled on redirect 
examination to show circumstances 
under which instrument containing 
inconsistent statement of witness 
was signed and what was said as in¬ 
ducing cause to obtain signature, 
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notwithstanding explanation inciden¬ 
tally suggested that adverse party 
carried liability Insurance. 

N.D.—Jacobs V. Nelson, supra. 

70 C.J. p 1112 note 73 [b]. 

(2) It has been held, however, 
that it Is not competent to show that 
insurance adjuster sought and ob¬ 
tained from witness statement im¬ 
peaching his testimony, unless in¬ 
tegrity or accuracy of document Is 
challenged. 

Or.—Smith v. Pacific Truck Exp., 100 
P.2d 474, 164 Or. 818. 

(3) Evidence that written im¬ 
peaching statement was obtained 
from witness by insurance adjuster 
is inadmissible, where no misrepre¬ 
sentations or Inducements are as¬ 
serted or there is no substantial 
variance between writing and what 
witness told adjuster, but where 
statement is questioned, issue arises 
between witness and person who pre¬ 
pared writing and jury has right to 
be informed of such person’s Inter¬ 
est in case when weighing witness’ 
testimony. 

Or.—Smith v. Pacific Truck Exp., 
supra. 

60. Ala.—^Pollard v. Rogers, 173 So. 
881, 234 Ala. 92. 

Ingram v. State, 42 So.2d 30, 84 
Ala.App. 697, reversed on other 
grounds 42 So.2d 36, 252 Ala. 497. 
D.C.—^Phillips V. Mooney, Mun.App., 
126 A.2d 305. 

Ga.—Bivins v. State, 38 S.E.2d 273, 
200 Ga. 729. 

N.C.—State v. Minton, 68 S.E.2d 
844, 234 N.C. 716. 

70 C.J. p 1143 note 74. 

61. Ind.—Koehler v. State, 123 N. 
B. Ill, 188 Ind. 387. 

70 CJ. P 1143 note 76. 

62. Mich.—Jourdan v. Patterson, 61 
N.W. 64, 102 Mich. 602. 

70 C.J. P 1143 note 76. 
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the prior statement was due to a mistake on the 
part of the witness,and that he had reason to be¬ 
lieve it to be true when he made it;®^ or that the 
statement was not made with reference to the trans¬ 
action then being investigated, but was made with 
reference to another transaction.^^ 

It may also be shown in explanation that the wit¬ 
ness did not know the meaning of a technical term 
used by him;®® that the witness did not understand 
the question at the time he made the inconsistent 
statement,®"^ or that he had difficulty in understand¬ 
ing the questions asked at the trial in which the in¬ 
consistent testimony was given;®® that the witness 
did not consider himself under oath when he made 
the prior statement;®® that the witness’ inconsistent 
deposition at the examining trial was not read over 
to him by the examining court ;'^® that portions of 
the witness’ answers in a statement or deposition in¬ 
troduced to impeach him were left out by the per¬ 
son taking the statement or deposition,^! or were 
incorrectly transcribed;*^® or that merely the sub¬ 
stance of his statements at a coroner’s inquest, al¬ 
leged to be inconsistent with his testimony, was 
taken down in writing by the coroner.*^® Where an 
affidavit made by a party’s attorney is admitted to 
impeach the party, it may be shown in rebuttal that 
the party did not know what was in the affidavit, and 
that it was made in the party’s absence.^^ 


Physical and mental condition. In explanation of 
a prior inconsistent statement the physical*^® or 
mental*^® condition of the witness at the time when 
the statement was made may be shown; but it has 
been held that a refusal by the court in its discretion 
to allow such evidence is not error.'^'^ If it is 
sought to invalidate the former statement by show¬ 
ing that the witness was mentally incapable at the 
time, such fact must be proved by clear, precise, 
and convincing evidenced® Where contradictory 
testimony given on a former trial is introduced, it 
is pertinent to show the demeanor of the witness 
while so testifying in explanation of the language.^® 

Fear and intimidation. It may be shown that the 
witness had been intimidated or was afraid to tell 
the truth as an explanation of his former inconsis¬ 
tent testimony®® or other contradictory statements,®! 
or the omission of a witness to state certain facts 
when testifying on a former occasion;®® or the 
omission of a witness to make an earlier disclosure 
of a crime.®® The witness himself may testify as to 
such fear,®^ The evidence need not be confined to 
what occurred when the statement was made, but 
may properly extend to events preceding that time.®® 
The fact that the explanation involves an attack 
or reflection on the character of defendant in a 
criminal case is no ground for excluding it.®® It is 


63. N.T,—Van Ness v. Bush, 14 Abh. 
Pr. 33, 22 How.Pr. 481. 

64. U.S.—U, S. V. Kandall, I>.C.Or„ 
27 P.Cas.No. 16,118, Deady 624. 

65. Ga.—Georgia R., etc., Co. v. 
Dougherty, 62 S.K 158, 4 Ga,App. 
614. 

70 C.J. P 1143 note 79. 

Speed of automobile 

In action for injuries sustained 
when plaintiffs' automobile collided 
with truck owned and operated by 
defendant, wherein defendant had 
testified that he was not going more 
than forty-five miles per hour, the 
lawful speed for trucks, his prior 
written statement that he Ead been 
going sixty miles per hour was ad¬ 
missible against him but he was en¬ 
titled to offer his explanation that 
he was really referring to a time 
other than the time of accident, so 
that jury could determine which 
statement they might accept. 
Tex.—Taylor v. Owen, Civ.App., 290 
S.W.2d 771, error refused no re¬ 
versible error, 

66. Ga.—Brown v. McBride, 58 S.B. 
702, 129 Ga. 92. 

70 C.J. p 1143 note 80. 

67. Ark.—Marshall Ice & Elec. Co. 
v. Fltzhugh, 112 S.W.2d 420, 19-5 
Ark. 395. 


Cal.—People v. Manzo. 72 P.2d 119, 
9 C.2d 594. 

Mo.—State v. Emma, 26 S.W.2d 781, 
324 Mo. 1216. 

68. Tex.—Gibbs v. State, Cr., 20 S. 
W. 919. 

70 C.J, p 1144 note 82. 

69. Wash,—State v. Wappenstein, 
121 P. 989, 67 Wash. 602. 

70. Tex.—Grosse v. State, 11 Tex. 
App. 364. 

71. Tex.—^Missouri, etc., B. Co. v. 
Walden, Clv.App., 46 S.W. 87. 

72. Tex.—Texas Emp. Ins. Ass'n v. 
Thames, Civ.App., 252 S.W.2d 228, 
refused no reversible error, 

73. S.C.—State v. Hampton, 60 S.B. 
669, 79 S.C. 179. 

70 CJ. p 1144 note 86. 

74. Iowa.—In re Townsend's Bstata 
97 N.W. 1108, 122 Iowa 246. 

75w Pa.—^Enright v. Pittsburg Junc¬ 
tion R. Co., 64 A. 817, 204 Pa. 543. 

70 aJ. p 1144 note 88. 

78. Ala.—Pollard v. Rogers, 173 So. 

881, 234 Ala 92. 

70 C.J. p 1144 note 89. 

77. Mass.—Godfrey v. Old Colony 
St Ry. Co.. Ill N.B. 878, 223 
Mass. 419. 

78. Pa—^Haskins v. Pennsylvania 
R. Co., 143 A. 192, 293 Pa 637. 
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79. Mo.—State v. Parker, 12 S.W.2d 
428, 821 Mo. 553. 

SO. Cal.—^People v. Crooms, 152 P. 
2d 583, 66 C.A.2d 491. 

—^Bivins v. State, 88 S.E.2d 273, 
200 Ga. 729—Wynes v. State, 185 
S.E. 711, 182 Ga 434. 

S.C.—State V. Center, 30 S.B.2d 760, 
206 S.C. 42. 

70 C.J. p 1144 note 93. 

Zntixoidation and duress held not 
shown 

La—State v. Richard, 66 So.2d 689, 
223 La 674. 

8 L N.C.—State v. Minton, 68 S.E. 

! 2d 844, 234 N.C. 716. 

70 CJ. p 1144 note 94. 

82. N.T.—^People v. Chapleau, 24 N. 
E. 469, 121 N.T. 266. 

S.C.—State V. Suber, 63 S.B. 684, 82 
S.C. 159. 

83. Pa—Commonwealth v. Crow, 
154 A. 283, 303 Pa 91. 

84b N.C.—State v. Minton, 68 S.B. 

2d 844, 234 N.C. 716. 

70 C,J. P 1146 note 97. 

85. Ky.—^Hendrickson v. Common¬ 
wealth, 64 S.W. 964, 23 Ky.L. 1191. 

70 C.J. p 1145 note 98. 

86 . Cal.—^People v. Smith, 66 P. 669, 
134 C. 463. 

70 C.J. p 1145 note 99. 
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not permissible to show that prior inconsistent testi¬ 
mony of the witness was induced by threats before 
the inconsistent statements have been brought out.®*^ 

Inconsistency in evaluation of property. Where 
evidence of a witness’ prior evaluation of certain 
property, inconsistent with its present estimate, is 
introduced, the witness may explain the circumstanc¬ 
es of his former evaluation's and state why he now 
testifies differently.ss 

§ 622. Right to Show Entire Conversation or 
Statement 

Where, for Impeachment purposes, a portion of a 
statement previously made toy the witness and apparently 
Inconsistent with his present testimony has been Intro¬ 
duced, the entire statement is admissible in rebuttal. 
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Where a portion of a statement previously made 
by the witness and apparently inconsistent with his 
present testimony has been introduced to impeach 
such witness, the entire statement is admissible in 
rebuttal.®® So generally, where a contradictory state¬ 
ment has been shown, the party who introduced the 
witness is entitled to show the entire conversation 
in which such statement was made,®i or, where the 
statement was made when testifying as a witness, 
the entire testimony given by the witness on that 
occasion,®2 or, where the statement was made in 
writing, to read the entire writing,as far as con¬ 
nected with, or explanatory of, such statement.®^ 
This is permissible to show the true meaning of the 


S7. Mich,—People v. Hallas, 241 N. 
W. 193, 267 Mich, 127. 

88 . Vt,—Citizens’ Savings Bank & 
Trust Co. V. Fitchburg Mut, Fire 
Ins. Co.. 86 A. 1056. 87 Vt 23. 

70 C.J. p 1146 note 2. 

89. NT.C.—^Phifer v. Erwin, 6 (S.B. 
672, 100 N.C. 69. 

70 C.J. p 1145 note 3. 

90. TJ.S,—Cafasso v. Pennsylvania 
R. Co.. C.A.Fla., 169 F.2d 461. 

Fla.—Corpos Juris cited In, Brown 
V. State, 13 So.2d 3, 162 Fla. 698. 
Tty. — Zogg V. O’Bryan, 237 S.W.2d 
611, 314 Ky. 821. 

Wash.—^Blackburn v. Groce, 283 P.2d 
115, 46 Wash.2d 529. 

70 C.J. P 1145 note 4. 

Separate statements 
Where bystander to automobile 
accident had been permitted to testi¬ 
fy as to statement he overheard one 
plaintiff tell deceased investigating 
officer concerning cause of the ac¬ 
cident and on rebuttal attempt was 
made to Introduce statement such 
plaintiff had made to another in¬ 
vestigating officer concerning cause 
of the accident, and where other in¬ 
vestigating officer was not present 
when plaintiff talked to deceased in¬ 
vestigating officer proffered rebut¬ 
tal statement was not admissible on 
theory that plaintiff’s statements to 
the two officers constituted a single 
statement. 

Wis.—Johnson v, Smitz, 79 N.W.2d 
337, 274 Wis. 96. 

91. Cal.—Hawkinson v. Oesdean, 143 
P.2d 967, 61 C.A.2d 712. 

Mich.—^Beattie v. Great Atlantic & 
Pacific Tea Co., 261 N.W. 888, 266 
Mich. 108. 

70 C.J. P 1145 note 5. 

Right to show entire conversation 
or transaction on redirect exam¬ 
ination generally see supra $ 422. 

92. Ala.—Wilson v. State, 11 So. 2d 
563, 81 Ala.App. 21, certiorari de¬ 
nied 11 So.2d 568, ,243 Ala. 671. 


Ga.—Wynes v. State, 186 S.E. 711, 
182 Ga. 434. 

Mo.—State v. Graves, 182 S.W.2d 46, 
352 Mo. 1102. 

70 C.J. p 1145 note 6. 

Depositlott 

Where a party seeks to impeach a 
witness by introduction of a portion 
of a former deposition, the opposing 
party may introduce entire deposi¬ 
tion if it contains matters which 
will clarify and reconcile evidence j 
given on trial and that given in 
portion of former deposition intro¬ 
duced. 

Ky.—Zogg v, O’Bryan, 237 S.W.2d 
611, 814 Ky. 821 —Kentucky-Vlr- 
glnla Stages v. Tackett, 182 S.W. i 
2d 226, 298 Ky. 78, 

N.H,—Williams v. Williams, 182 A. 
172, 87 N.H. 480. 

Testimmiy held inadmissible 
Where district attorney used 
statement of facts In former trial 
of murder prosecution to lay predi¬ 
cate for impeachment of defend¬ 
ant on retrial, but defendant an¬ 
swered the questions so that such 
former testimony was not beneficial 
to the state, defendant was not en¬ 
titled to have all his testimony at 
former trial read to the Jury, not¬ 
withstanding statutory rule author¬ 
izing introduction of the whole of 
an act, declaration, conversation or 
writing when other party gives a 
part thereof in evidence. 

Tex.—^Lacy v. State, 128 S.W.2d 1165, 
137 Tex.Cr. 362, certiorari denied 
60 S.Ct 87. 808 U.S. 661, 84 UBO. 
463. 

93. D.C.—Harrison v. Ifistrlct of 
Columbia, Mun.App., 95 A.2d 332. 
Mo.—^Hoeffner v. Western Leather 
Clothing Co., App., 161 S.W.2d 722. 
Okl.—Haddock v. State, 81 P.2d 389, 
64 Okl.Cr. 853. 

Tex.—Smith v. Rozelle, Civ.App., 282 
I S.W.2d 122, error refused no re- 
I versible error—Rowan & Hope v. 
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Valadez, Civ.App., 268 S.W.2d 395, 
error refused no reversible error. 
70 C.J. p 1146 note 7. 

Discretion of court 

Question of the admissibility of 
evidence of the relevant consistent 
portion of prior statement of wit¬ 
ness, where portion of statement in¬ 
consistent with testimony was used 
on cross-examination to impeach 
witness, is addressed to sound dis¬ 
cretion of the trial Judge, which is 
to be exercised with caution and 
only to enable Jury to make a cor¬ 
rect appraisal of the credibility of 
the witness who has been impeached. 
U.S.—Cafasso v. Pennsylvania R. Co., 
C.A.Pa., 169 F.2d 451—Affront! v. 
U. S., C.C.A-MO., 145 F.2d 8. 

94 , U.S.—Affront! v. U. S., supra. 
AJa.—Birmingham Elec. Co. v. Mc¬ 
Queen, 44 So.2d 598, 253 Aia. 896. 
70 C.J. p 1146 note 8. 

Strict rule not applied 

(1) When part of statement is 
used for impeachment purposes, 
courts do not apply a strict rule of 
pertinency to balance of statement. 
Tex.—^Rowan & Hope v. Valadez, 

Civ.App., 258 S.W.2d 395, error 
refused no reversible error. 

(2) Where an oral or written 
statement of witness is used on 
cross-examination to contradict 
witness, and in such manner parts 
of statement are put in evidence, 
remainder of statement which con¬ 
cerns same subject Is admissible in 
evidence in discretion of trial Judge 
regardless of whether it is explan¬ 
atory of part used in cross-exam¬ 
ination. 

—^Zimmerman v. Zimmerman, 79 
A.2d 69, 12 N.J.Super. 61. 

Exclusion of statement held dlsore* 
tlonazy 

U.S.—^D’Allessandro v. Bechtol, CC. 
A.Fla., M F.2d 846, certiorari 
denied 60 S.Ct. 295, 308 U.S. 619^ 
84 L.EaL 517. 
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Statement^® and what the witness actually said,^® 
and to show that the former statement or testimony 
of the witness, taken as a whole, is not necessarily 
inconsistent with his present testimony.®*^ 

Parts of the statement or testimony, or other 
statements made on the same occasion, which are 
not relevant or material in the explanation of the 
inconsistency, are not admissible.^ ^ The fact that 
a witness admits stating certain facts in a signed 
statement does not render the entire statement ad¬ 
missible where the facts as then stated are not con¬ 
tradictory to the present testimony.®^ 

Right of party to inspect document. Where a 
witness admits having made a contradictory state¬ 
ment in writing, the party calling the witness should 
be allowed to inspect the entire writing.^ 

§ 623* Proof of Good Character or Reputation 

Where a witness has been attacked by showing state¬ 
ments Inconsistent with his testimony, some authorities 
permit him to be sustained by evidence of his good char¬ 
acter or reputation for truth and veracity. 

Some authorities hold that, where a witness has 
been attacked by showing statements inconsistent 
with his testimony, he may be sustained by evidence 
of his good character or reputation for truth and 
veracity but according to other authorities it is 
not permissible to sustain the witness in this man¬ 
ner.* There is authority also that it is permissible 
in the discretion of the trial courts In accordance 
with the rule wherein it is permitted, the mere with- 
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drawal of the impeaching evidence does not justify 
excluding evidence of the witness* reputation for 
truth and veracity.® Exclusion of such evidence is 
proper, however, where the adverse party does not 
attack the witness* general reputation but admits that 
his general reputation for truth and veracity is good 
although it has impeached him by proving contra¬ 
dictory statements.® Where inconsistent statements 
of a party are introduced, not to impeach his credi¬ 
bility as a witness but as admissions against inter¬ 
est, proof of good character is not admissible.*^ De¬ 
fendant himself may not create a contradiction or 
impeachment sufficient to entitle him to introduce 
proof of his own general reputation for truth and 
veracity.® 

§ 624. Proof of Statements Consistent with 
Testimony 

There is a divergence of Judicial opinion as to the ex¬ 
tent of the right of a parly to introduce proof of prior 
statements of a witness consistent with his present tes¬ 
timony after he has been impeached by proof of Incon¬ 
sistent statements. 

The extent of the right of a party to introduce 
proof of prior statements of a witness consistent 
with his present testimony after he has been im¬ 
peached by proof of inconsistent statements has been 
said to be subject to a divergence of judicial opin¬ 
ion.® In some jurisdictions it is considered proper 
to show that a witness assailed by proof of incon¬ 
sistent statements has also made other prior state¬ 
ments consistent with his testimony,although 


^ Ga.—^Turner v. State, 63 S.B. 
294, 131 Oa. 761. 

Tex.—^De Arman v. State, 189 S.W. 
146, 80 Tex.Cr. 147. 

96. Ala.—Lester v. Jacobs, 108 So. 
682, 212 Ala. 614. 

N.T.—James B. Cashman, Inc., v. 

Spellman, 261 N.T.S. 240, 233 App. 
Div. 46. 

97. Ga.—Wynes v. State, 186 S.B. 
711, 182 Ga. 484. 

Md.—Reid v. Humphreys, 122 A.2d 
766, 210 Md. 178. 

70 C.J. p 1146 note 11. 

9a IlL—^Risch V. Consumers Petro¬ 
leum Co., 53 N.B.2d 286, 821 HL 
App. 438. 

70 C.J. P 1146 note 12. 

Syidenoe held properly admitted 
Where defendant's witness on 
cross-examination admitted that he 
knew plaintiff and was then con¬ 
fronted with inconsistent statement 
made to defendant but, on further 
cross-examination, admitted that he 
sigrned statement without knowledge 
of Its contents, permitting defend¬ 
ant to introduce remainder of state¬ 
ment which was consistent with 
witness' testimony and related to 


subject matter of cross-examination 
was not an abuse of discretion, es¬ 
pecially where witness was illiterate 
and highly nervous. 

XJ.S.—Cafasso v. Pennsylvania R. Co., 
CwAPa., 169 F,2d 461. 

99. Mass.—Ouellette v. Chapman, 
187 N.EL 706, 284 Mass. 363. 

1. U.S.—Wright V. Bragg, Wis., 96 
P. 729, 37 C.C,A 674. 

70 C.J, p 1146 note 14. 

8. Ala.—Gable v. State, 16 So.2d 
694, 31 Ala.App. 280, certiorari de¬ 
nied 16 So.2d 600, 245 Ala. 53, cer¬ 
tiorari denied 64 S.Ct. 943, 322 U.S. 
726, 88 L.Bd. 1662. 

70 C.J, p 1146 note 16. 

3. Mo.—Orris v. Chicago, R. L & 
P. Ry. Co., 214 S.W'. 134, 130, 279 
Mo, 1. 

70 C.J. P 1147 note 17. 

4. Kan.—Colvin v. Wilson, 164 P. 
284, 100 Kan. 247. 

70 C.J. p 1147 note 18. 

5. Tex.—^Becker v. State, 190 S.W. 
I 186. 80 Tex.Cr. 186, 

6. Tex.—Mayhew v. State, 165 S.W. 
I 191, 69 Tex.Cr, 187. 
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7. Ala.—Dickson v. Dinsmore, 122 
So. 437, 219 Ala. 353. 

Ind.—Garr v. Shaffer. 38 N.B. 811, 139 
Ind. 191. 

8 . Tex.—^Mitchell v. State, 239 S.W'. 
2d 384, 156 Tex.Cr. 128. 

9. Conn.—Thomas v. Ganezer, 78 A, 
2d 639, 137 Conn. 416. 

Corroboration of witness by state¬ 
ments corresponding with testi¬ 
mony generally see infra § 648. 

la U.S.—^U. S. V. Corry, C.A.Conn., 
183 F.2d 165. 

Ind.—^Thompson v. State, 68 K.B.2d 
112, 223 Ind. 39. 

Md.—American Stores Co. v. Her¬ 
man, 171 A. 54, 166 Md. 312. 

Mo.—State v. Crocker, 276 S.W.2d 
293—State v. Emric^ 250 S.W.2d 
718—State v. Fleming, 188 S.W.2d 
12 , 354 Mo. 31—^Hammond v. 

Schuermann Bldg. & Realty Co., 
177 S.W.2d 618, 362 Mo. 418— 
State V. Richardson, 163 S.W.2d 
956, 849 Mo. 1103—State v. Ran¬ 
som, lOO S.W.2d 294, 340 Mo. 166. 

Williams v. St. Louis Public 

I Service Co., App., 245 S.W.2d 659— 
Lach V. Buckner, 86 S.W.2d 964, 

I 229 Mo.App. 1066—Smiley v. Berg- 
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otherwise the statements would be inadmissible as inconsistent statements may be shown.i® The im- 
self-serving declarationsWhether the statement peached witness himself is competent to prove the 
was or was not made under oath is immaterial.^® making of the consistent statements.^® 

Where the witness does not deny but admits making .... e 

the contradictory statements, it has been held that Courts in a number of jurisdictions support^ the 
consistent statements cannot be shown but there view that generally the witness cannot be sustained 
is other authority which makes no such distinction.^^ by proof of prior consistent statements where he has 

Only such statements as are in harmony with the been impeached by evidence of inconsistent state- 

part of the testimony contradicted by the alleged ments^"^ unless the purpose of such proof is to rebut 


more Realty Co., 73 S.W.2d 836, i 
229 Mo.App. 141. I 

^.C.—State V. Bennett, 36 S.B.2d 
708, 226 N.C. 82. 

Pa.—Commonwealth v. Martin, 188 
A. 407, 124 Pa.Super. 293. 

Commonwealth v. Shearer, 
Quar.Sess., 52 Dauph.Co. 260. 
Tex.—Rains v. State, 146 S.W.2d 176, 
140 TeacCr. 548—^Moore v. State, 98 
S.'W’.2d 816, 131 Tex.Cr. 361— 

Britain v. State, 86 S.W.2d 457, 
129 TeacCr. 196—Browney v. State, 
79 S.W.2d 311, 128 Teac.Cr. 81— 
Gray v. State, 77 S.W.2d 691, 127 
Te3C.Cr. 439. 

70 C.X p 1148 note 24. 

Jn New Kampshire 

(1) It has apparently been held 
that prior consistent statements of 
a. party may he admissible to con¬ 
tradict evidence of prior inconsist¬ 
ent statements. 

N.H.—Lynch v. L. B. Spragrue, Inc.* 
66 A.2d 697, 95 N.H. 486. 

(2) It has also been held, how¬ 
ever, In action against driver of au¬ 
tomobile in which plaintiff was rid¬ 
ing for injuries sustained in col¬ 
lision, where plaintiff had stated In 
signed statement and deposition 
that driver of other automobile In¬ 
volved In collision was at fault, 
that testimony that plaintiff at hos¬ 
pital four hours after accident stat¬ 
ed that he wished defendant hadn’t 
been driving so fast was not ad¬ 
missible to rebut the subsequent ad¬ 
missions that defendant was not to 
blame. 

K.H.—^Bennett v. Bennett, 81 A.2d 
374, 92 N.H. 379. 

^Change of theory 

In murder prosecution, wherein 
.defendant cross-examined state’s 
medical witness for the purpose of 
establishing that witness had 
changed his theory as to course of 
(bullet that allegedly killed deceased, 
between time of preliminary hearing 
«jid time of trial, state was properly 
permitted to read part of witness’ 
autopsy report In order to show that 
witness had not changed his theory. 
Utah.—State v. Mares, 192 P.2d 861, 
113 Utah 225. 

11. Tex.—^Texas, etc., R. Co. v. Hall. 

48 S.W. 25, 17 Tex.Clv.App. 45. 
70 C.J. P 1149 note 25. 


12. Tex.—Edwards v. State, 135 S. | 

W. 640, 61 Tex.Cr. 307. | 

70 C.J. p 1149 note 26. 

13. Ind.—^Parker v. State, 108 N.B. 
617, 183 Ind. 130. 

Mo.—Williams v. St. Louis Public | 
Service Co., App., 246 S.W.2d 659. 
Pa.—Commonwealth v. Rife, Quar. 
Sess., 7 Chest.Co. 196—Reese v. 
Kegerreis, Com.Pl., 64 I>auph.Co. 
344. 

Basis of esceptioii. 

Exception to the hearsay rule, 
which permits evidence of consonant 
statements to be received under 
some circumstances, rests on the 
theory that they support the credit 
of a witness who has denied that he 
ever made inconsistent statements 
of which proof has been ottered, 
but, before such consonant state¬ 
ments can be admissible, there must 
be an issue as to whether the wit¬ 
ness has in fact made inconsistent 
statements. 

Pa.—Commonwealth v. White, 16 A. 
2d 407, 340 P€L 139—Lyke v. Le¬ 
high Valley R. Co., 84 A. 596, 236 
Pa, 38. 

14. Tex.—^McCoslin v. State, 256 S. 
W. 294, 96 Tex.Cr. 175. 

70 C.J. p 1149 note 28. 

16. Mo.—State v. Fleming, 188 S.W. 
2d 12, 354 Mo. 31. 

Tex.—^Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W. 
2d 830, aflhTtned 204 S.W.2d 608, 146 
Tex. 163. 

70 C.J. p 1149 note 29. 

Gontradictory statements 
Where state’s witness on direct 
examination stated she recognized 
defendant at homicide by his shirt, 
face, and voice and on cross-exam¬ 
ination admitted that she had stated 
that she recognized defendant only 
by his voice, permitting state on re¬ 
direct examination to corroborate 
testimony of witness by contradicto¬ 
ry statements with respect to iden¬ 
tity of defendant at the homicide 
was error as violative of rules that 
a party cannot discredit his own 
witness, and that in event credibility 
of witness is impaired his previous 
similar statements are admissible. 
N.C.—State v. Bagley, 61 S.E.2d 298, 
229 N.C. 723. 

16. Ind.—^Hobbs v. State, 32 N.B. 

1019. 133 Ind. 404, 18 L.R.A. 774. 

70 C.J. p 1149 note 30. 
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17. U.S.—National Postal Transport 
Ass’n V. Hudson, C.A,Mo., 216 P. 
2d 193— ^U. S. V. Donnelly, C.A.I11., 
179 P.2d 227—U. S. v. Sherman, C. 
A.N.T., 171 F,2d 619—Cafasso v. 
Pennsylvania R. Co., CA^Pa., 169 
P.2d 451—^Affront! v. U. S., C.C.A. 
Mo., 146 F.2d 3—^Mosson v. Liberty 
Fast Freight Co., C.C.A.N.T., 124 
P.2d 448. 

Ala.—Mullins v. State, 19 So.2d 846, 
31 Ala.App. 671. 

Cal.—Bickford v. Mauser, 128 P.2d 
79, 53 C.A.2d 680—Jayne, Occi¬ 
dental Indem. Co., Intervener, v. 
Morck, 111 R2d 696, 43 C.A.2d 743. 
Xii. —^People V. Ruffin, 94 N.E.2d 483, 
406 Ill. 437. 

Eizerman v. Behn, 132 N.E.2d 
788, 9 Ill.App.2d 263. 

La.—Stovall v. Thomas Lumber Co., 
App., 189 So. 379. 

Mass.—Wilson v. Jeffrey, 102 N.B. 

2d 426, 328 Mass. 192. 

N.T.—Crawford v. Nllan, 46 N.B.2d 
512, 289 N.T. 444—^People v. Land¬ 
ers, 190 N.B. 204, 264 N.T. 119. re¬ 
argument denied and amended 191 
N.E. 616, 264 N.T. 665. 

People V. Hagedorny, 70 N.T.S. 
2d 611, 272 App.Div. 830—Bruch v. 
New Tork & Queens Transit Cor¬ 
poration, 279 N.T.S. 377, 244 App. 
Div. 799. 

Ohio.—Senn v. Lackner, 100 N.B.2d 
419, 91 Ohio App. 83, rehearing de¬ 
nied 100 N.B.2d 432, 91 Ohio App. 
83, affirmed 106 N.E.2d 49, 157 
Ohio St. 206, and motion sustained 
107 N.B.2d 568, 91 Ohio App. 83— 
Dickson v. Gastl, 28 N.B.2d 688, 64 
Ohio App. 346. 

Miller v. Piqua Transfer & 
Storage Co., Com.Pl., 92 N.B.2d 
452. 

Okl.—^Kurn v. Thompson, 105 P.2d 
422, 187 Okl. 664. 

Pa.—Commonwealth v. White, 16 A. 

2d 407. 340 Pa. 139. 

Wash.—State v. Murley, 212 P.2d 801, 
85 Wash.2d 233. 

Wis.—Johnson v. Smitz, 79 N.W.2d 
337, 274 Wis. 96. 

70 C.J, p 1149 note 31. 

Notebook 

In case arising out of collision of 
automobile with pedestrian, in which 
testimony of traffic officer was in¬ 
consistent with his statements at 
previous trial, exclusion of notebook 
of officer which was offered to show 
its conformity to document from 
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an imputation of recent fabrication or motive to 
falsify and not merely to offset the effect of the 
proof of inconsistency, in which case consistent 
statements are admissible.i^ Where the inconsistent 
statements could be made the basis of an argument 
to the jury that the testimony was a recent fabrica¬ 
tion, consistent statements are admissible although 
the party attacking the witness contends that he does 
not rely on recent fabrication.^® 

According to some decisions, the admission of 
evidence of prior statements consistent with the 
testimony of the witness whose credibility has been 
attacked by evidence of prior inconsistent state¬ 
ments is discretionary with the trial judge and de¬ 


pends largely on the character and degree of the 
impeachment.®® Such evidence, it has been held, 
should be received with great caution and only for 
the purpose of enabling the jury to make a correct 
appraisal of the credibility of the witness who has 
been impeached.®^ 

Time of making consistent statement If other¬ 
wise admissible, a consistent statement may be in¬ 
troduced in evidence when it has been made at a 
time when no motive or inducement to fabricate was 
present,®® as where it has been made a short time 
after the transaction;®® but statements which have 
been made after a motive to fabricate was present 
are not admissible,2^ although some authority per- 


wMcli he had refreshed his recol¬ 
lection at subseQuent trial was held 
proper, since notebook would not 
establish consistency or reconcile in¬ 
consistency between his oral state¬ 
ments at the two trials. 

Conn.—^Fitzgerald v. Savin, 174 A. 

177, 119 Conn. 63. 


tn aBAlnnesota 

(1) There are decisions generally 
following the text rule. 

Minn.— Tri-State Transfer Co. v. No- 
wotny, 270 N.W. 684, 198 Minn. 637. 
70 C.J. P 1149 note 31, (Minnesota 
cases). 

(2) It has been held, however, that 
where, during cross-examination of 
admitted accomplice, a state’s wit¬ 
ness, statements contradicting his 
testimony for state are introduced, 
state may Introduce other statements 
made by witness at about same time 
consistent with witness’ testimony 


on direct examination. 

Minn.—State v. Lynch, 257 N.W. 278, 
192 Minn. 634. 


Okl.—Corpus Jtixls cited in Kum v. 
Thompson, 106 P.2d 422, 424, 187 
Okl. 664. 

Wash.—State v. Wolf, 245 P.2d 1009, 
40 Wash.2d 648—State v. Murley, 
212 P.2d 801, 35 Wash.2d 233— 
Sweazey v. Valley Transport, 107 
P.2d 667, 6 Wash.2d 324, 140 A.L.R. 
1, opinion adhered to 111 P.2d 1010, 

6 Wash.2d 324, 140 AKR. 20. 

■VVia.—Johnson v. Smitz, 79 N.W.2d 
337, 274 Wis. 96. I 

70 C.J. p 1150 note 32. 

Relevancy 

To render proof of witness’ prior 
statements consistent with his pres¬ 
ent testimony admissible to rebut 
charge of recent fabrication of such 
testimony, such statements should 
be on point in dispute; determina¬ 
tion of question whether witness' 
prior statements are on point in dis¬ 
pute is within trial judge’s discre¬ 
tion. 

Cal,—Jayne, Occidental Indem. Co., 
Intervener, v. Morck, 111 P.2d 696, 
43 C.A2d 743. 


IS. U. S.— ^Allrontl v. U. S., CC.A 


Mo., 145 F.2d 3. 

Cal.—Jayne, Occidental Indem. Co., 
Intervener, v. Morck, 111 P.2d 696, 
43 C.A2d 743. 

Ga.— Mitchell v. State, 42 S.E.2d 767, 
202 Ga. 247. 

Riggins V. State, 20 S.E.2d 95, 
67 Ga.App. 309. 

HI._Eizerman v. Behn, 132 N.B.2d 


788, 9 Ill.App.2d 263. 

Minn.—State v. Palmer, 288 N.W. 


160, 206 Minn. 185. 

—State V. Slocinski, 197 A 660, 
89 N.H. 262. 

N.J.—State V. Neiman, 8 A.2d 713, 
123 N.J.Law 341, affirmed 12 A2d 
860, 124 N.J.LaW 662. 

N.Y.—Crawford v, Nilan, 46 N.E.2d 
612, 289 N.T. 444. 

People V. Van Arsdale, 86 N.T.S. 
2d 426, 264 App.I>iv. 300, affirmed 
in part and reversed in part on 
other grounds 47 N.B.2d 53, 289 


N.T. 810. 

Ohio.—Miller v. Piqua Transfer & 
Storage Co., Com.PL, 92 N.B.2d 
452. 


Statement of aoddent 

In negligence action in which 
written statement of accident made 
by defendants’ witness to plaintiff’s 
attorney two months after accident 
was introduced during witness’ 
cross-examination, written state¬ 
ment made by witness on day of ac¬ 
cident and offered in evidence by 
defendants was admissible. 

N.T.^—Schulz V, Finn, 75 N.T.S. 2d 
16, 273 App.Div. 780. 

Limited purpose of evidence 

Where a prior statement of wit¬ 
ness consistent with testimony of 
witness is admitted into evidence 
after evidence of an inconsistent 
statement is introduced, it is ad¬ 
mitted to affect credibility only, not 
to establish truth of the statement, 
and it is to develop the fact that 
what was said in contradictory state¬ 
ments had been recently fabricated. 
Conn.—Thomas v. Ganezer, 78 A2d 
639, 137 Conn. 415. 

19, Wash.—State v. Spisak, 162 P. 
998, 94 Wash. 566. 
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20. U.S.—Affront! v. U. S., C.C.A. 
Mo., 145 P.2d 3. 

Conn.—Carta v. Providence Wash¬ 
ington Indem. Co., 122 A2d 734, 
143 Conn. 372. 

Ohio.—^Miller v. Piqua Transfer & 
Storage Co., Com.Pl., 92 N.B.2di 
452. 

Pa.—Commonwealth v. White, 16 A 
2d 407, 340 Pa. 139—Lyke v. Le¬ 
high Valley R. Co., 84 A. 596, 23S 
Pa. 38. 

Commonwealth v. Joyce, Quar. 
Sess., 46 LackJur. 81, affirmed 4fr 
A2d 629, 159 Pa.Super. 46. 

Evidence properly excluded 

(1) In general. 

Conn.—Carta v. Providence Wash¬ 
ington Indem. Co., 122 A2d 784, 
143 Conn. 872. 

(2) Where witness was shown to- 
have made prior contradictory state¬ 
ments in writing, excluding unsigned 
transcript of statements made at 
about same time tending to cor¬ 
roborate testimony, offered to re¬ 
habilitate witness, was held not er¬ 
ror, where transcript offered con¬ 
tained inadmissible matter. 

Md.—^American Stores Co. v. Her¬ 
man, 171 A. 54, 166 Md. 312. 

21. U.S.—^Affront! v. U. S., C.C.A 
Mo., 146 F.2d 3. 

Strict application 
Rule permitting proof rehabilitat¬ 
ing witness discredited by proof of 
contradictory statements should be- 
strictly applied, and not extended. 
Md.—American Stores Co. v, Her¬ 
man, 171 A 54, 166 Md. 312. 

22. U.S.—Lindsey v. U. S., C.A 
Alaska, 237 F.2d 893—U. S. v. Cor- 
ry, C.AConn., 183 F.2d 166. 

Tex.—^Rains v. State, 146 S,W.2d 
176, 140 Tex.Cr. 648. 

70 C.J. p 1150 note 35. 

23. Tex.—^Rains v. State, supra. 

70 C,J. p llBl note 36. 

24. U.S.—^Lindsey v. U. S., C.A 

Alaska, 237 F.2d 893. _ 

Tex.—^Rains v. State, 146 S.W.2d 176),. 
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mits such proof when the statements were made 
while the suit was pending.*" In some jurisdictions 
it has been held that the consistent statement is in¬ 
admissible when it has been made subsequently to 
the impeaching statement j*" but ^ere is 
thority which holds that it is admissible whether 
made before or after the impeaching statement. 

I 625. Evidence of Falsity of Contradictory 
Statement 


A witness confronted on crose-examlnatlon by * 
contl^^rtory statement may testify on redirect exam.n.- 
tlon that the prior statement was untrue. 

8. Effect of Proof of 

8 627. In General 

Proof that a witness has made statements '"oo"* **; 
ant Wrth or contradictory of, his testimony Is f 

te considered as bearing on his credibility, and mw Jus- 
tify disbelief of his testimony! but such J* 
dence tending to Impeach the witness, and It does not re 
ouire that his testimony bo rejected. 

The fact that a witness has made statements in- 
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It has been held that a witness confronted on 
cross-examination by a prior statement conjadicto^ 
to the testimony given may testify on re^rect ex¬ 
amination that the prior statement was untrue.** 

§ 626. Rebuttal of Explanation 

A witness’ explanation of his inconsistent statements 

may b© rebutteds 

It has been held that a witness' explanation of his 

inconsistent statements may ^ LS 

is authority also which holds rebuttal to be collateral 

and inadmissible.®® 

Inconsistent Statements 

consistent with, or contradictory of, his testimony 
is proper to be considered as bearing on his credi¬ 
bility,** even though the jury do not believe that the 
testimony thus contradicted was intentionally 
false.** However, proof of such statements is only 
evidence tending to impeach the witness,®* leaving 


140 Tex.Cr. 648 —Browney v. State, 
79 S.w.2d 311. 128 Tex.Cr. 81. 

70 CJ. P 1151 note 37. 
flS. N.C.—State v. Bethea, 118 S.E. 
800, 186 N.C. 22, 

26. Mo.—Smiley v. Bergmore fleal- 
ty Co., 73 S.W.2d 836. 229 Mo.App. 

141 _Quinn V. Berberich, App., 68 

S.W.2d 926. 

70 C.J, P 1151 note 39. 

27 . Tex.—^Tubb v. State, 23 S.'W.2d 

1117 113 Tex.Cr. 664—^Taylor v. 

state, 221 S.W. 611, 87 Tex.Cr, 830. 

28 . N.C.—State v. Minton, 68 S.B. 
2d 844, 234 N.C. 716. 

70 C.J. P 1151 note 41. 

29 . Colo.—Pueblo Electric St. ^ 

V. Sherman, 53 P. 322, 26 Colo. 114, 
71 Am.S.K. 116. 

70 C.J. P 1151 note 42. 

30. Mo.—Shaw v. Chicago & .A B. 
Co., 282 S.W. 416, 314 Mo. 123. 

70 C.J. P 1152 note 48. 


31. U.S,—^Ellis V. U. S., C.C.A.6^.» 
138 F.2d 612—P. W. Martin & Co. 
V. Cobb, C.C.AArk.. 110 P.2d ISO- 
Young V. XJ. S., C.C.ATex., 107 F. 
2d 490—New York Life 
V. Bacalis, C.C.A.Fla.. 94 F.2d 
200—Hale v. U. S., C.C.ATenn., 67 
P 2d 673. 

Ala!— Beaus V. State. 8 So.2a 914. 
243 Ala. 820, certiorari denied 
Eedus V. State of Alabama, 68 S. 
cl 771. 818 U.S. 774, 87 L.Bd. 1143 
rehearing denied 63 S.Ct. 862, 818 
TIS. 802, 87 L.Ed. 1166. 

Lynn v. State, 69 So.2d 486, 37 

Ala.App. 400. ^ 

Ark.— Tipton v. State, 204 S.W.2d 
562. 211 Ark. 1042. 

Cal.—Ooxpus JuxiM cited In People 


V. Duenas, 169 P.2d 987, 990. 74 C. 
A2d 846. 

p.C._^Byrd V. Pistrict of Columbia, 

Mun.App., 43 A.2d 46. 

Ga.—^Bivins v. State, 38 S.B.2d 278, 
200 Ga. 729—^McCrea v. Georgia 
Power Co., 174 S.B. 798, 1*^® 

Henry v. Hoch, 47 S.E.2d 159, 76 
Ga.App. 819 —Ricks v. State, 28 S. 
E.2d 303, 70 Ga.App. 396. 

Ill.— ^Petrosky v. Great -^.tlantic & 
Pac. Tea Co., 106 N.E.2d 128, 846 
IlLApp. 470. 

Iowa.—^Baah v. Hade, 65 N.W.2d 278 
244 Iowa 272. 

Ky._Carr v. Commonwealth, 210 S. 

W.2d 778, 807 Ky. 207. 

]y[j[—^Brumage v. Blubaugh, 102 A. 
2d 668, 203 Md. 338 —Crunkilton v. 
Hook, 42 A2d 617, 186 Md. 1— 
Corpus Juris cited in State v. 
Baltimore Contracting Co., 6 A 2d 
626, 632, 177 Md. 1—Corpus Juris 
cited in Foble v. Knefely, 6 A2d 
48, 62, 176 Md. 474, 122 AL.R. 881. 
jjllch.—In re Dalton's Estate, 78 N. 

W.2d 266, 346 Mich. 613. 

Mo.—Williamson v. St Louis Public 
Service Co., 252 S.W.2d 296, 863 
Mo. 608. 

Zamora v. Woodmen of the 
World Life Ins. Soc., App., 167 S. 
W.2d 601. 


Neb.—Dorn v. Sturges, 69 N.W.2d 
761, 167 Neb. 491 —Costello v. Hild, 
40 N.W.2d 228, 162 Neb. 1—Meyer 
V. Platte Val. Const Co., 26 N.W. 
2d 412, 147 Neb. 860. 

N.H.—iEtna Life Ins. Co. v. Chan¬ 
dler, 198 A. 233, 89 N.H. 96. 

NJ—Kulinka v. Flockhart Found- 
'ry Co., 76 A.2d 667, 9 N.J.Super. 
495 , affirmed Bujalski v. F. F. Co., 
84 A2d 468, 16 N.J.Super. 249. 
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N.T.—^People V. Colon, 119 N.T.S.2d 
603, 281 App.Dlv. 364—^Aldridge v. 
City of New York, 40 N.T.S.2d 129, 
266 App.Dlv. 652—Underhill v. 
Slutzky, 22 N.Y.S.2d 997, 260 App. 
Dlv. 882. 

_Gougher HAnsler, 130 A.2d 

150, 388 Pa. 160—Morse Boulger 
Destructor Co. v. Arnoni, 101 A.2d 
706, 376 Pa. 67. 

Selden v. Metropolitan Life Ins. 
Co., 43 A2d 671, 167 Pa.Super. 600 
— E^ies V. Hraftsow, 40 A2d 122, 
166 Pa.Super. 296 —Commonwealth 
V. Matters., 30 A2d 168, 161 Pa.Su¬ 
per. 136. 

Tex.—^Parten v. Wilson, Civ.App., 243 
S.W.2d 198, refused no reversible 
eiroi^Texas Indemnity Ins. Co. v. 
Alexander, Civ.App., 174 S.W.2d 
109, error refused. 

Utah.—^Morton v. Hood, 143 P.2d 434, 
106 Utah 484. 

Ya._Smith v. Commonwealth, 190 S. 

B. 91. 168 Va. 703. 

70 C,J. p 1162 note 46. 

Acceptance or disregard 

If a witness makes contradictory 
statements with respect to material 
issues of case, the trier of facts may 
accept either statement which it 
wishes as true, or, because discrep¬ 
ancy, may disregard the testimony 
of the witness entirely. 

Ariz.—Rowe v. Goldberg Film De¬ 
livery Lines, 72 P.2d 432, 60 Ariz. 
349. 

33 . Ill.—Craig V. Bohrer, 63 HI. 325. 
33 , U.S.—The Gulfstar, D.C.Pa., 42 
F.Supp. 440, affirmed, C.C.A, 136 F. 

(Hgi_^Monica v. Pelicas, 281 P.2d 869, 

131 C.A2d 700 —People v. Duenas, 
169 P.2d 987, 74 C.A2d 846. 
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it for the jury to determine under proper instruc¬ 
tions whether the impeachment has been successful, 
and to what extent the credibility of the witness is 
affected, as discussed in Trial § 214 e. 


WITNESSES § 627 

Proof of prior statements inconsistent with the 
testimony of the witness does not necessarily render 
such testimony unworthy of belief,and does not 
require that the testimony be rejected,35 even though 


Ga.—^Albany Federal Sav. & Loan 
Ass’n V. Henderson, 36 S.E.2d 330, 
200 Ga. 79. 

Atlantic Coast Line R. Co. v. 
Clements, 88 S.B.2d 809, 92 Ga.App. 
451 —Young V. Kendrick, 80 S.B.2d 
201, 80 Ga.App. 547—^Kicklighter 
V. State, 46 S.B.2d 719, 76 Ga.App. 
246—Ricks V. State, 28 S.B.2d 303, 
70 Ga.App. 395. 

Ill. —City of Chicago v, Cuda, 86 N. 

B. 2d 192, 403 Ill. 381. 

Mo.—^Moses V. Kansas City Public 
Service Co.. 188 S.W.2d 538, 239 
Mo.App. 361. 

Neb.—^Price v. King, 72 N.W.2d 603, 
161 Neb. 123. 

70 C.J. P 1152 note 47. 

Bight to maintain action 
In action for personal injuries, 
testimony by plaintiff that he had 
previously signed a written state¬ 
ment which apparently absolved de¬ 
fendant of blame for accident was 
for jury's consideration in passing 
on plaintiff's credibility as a witness, 
but such testimony did not preclude 
plaintiff from maintaining action. 

Tex.—Scott V. Gardner, Civ.App., 169 
S.W.2d 121, error refused. 

Evidence held iiisDiacl6a,t to estab¬ 
lish impeachment 

Ill.—^In re Lagow's Will, 62 N.B.2d 
469, 391 III. 72. 

Mo.—Bernblum v. Travelers Ins. Co. 
of Hartford, Conn., 126 S.W.2d 844, 
844 Mo. 217—Bumgardner v. St, 
Louis Public Service Co., 102 S.W. 
2d 594, 340 Mo. 621. 

Rinehart v. Joe Simpkins, Inc., 
App., 240 S.W.2d 962. 

34. Cal.—Stromerson v. Averlll, 133 
P.2d 617, reheard 141 P.2d 732, 22 

C. 2d 808. 

Hall V. Bakersfield Community j 
Hotel Corporation, 125 P.2d 889, 62 
C.A.2d 158. 

Ga—Palmer v. Jackson, 72 S.B.2d 
130, 86 Oa.App. 642. 

Ky,—Louisville & N. R. Co. v. Klemp- 
ner Bros., 264 S.W.2d 276. 

Md.—Campbell v. State, to Use of 
Dix, 100 A.2d 798. 203 Md. 338. 
Mass.—City of Boston v. Santosuos- 
so, 30 N.E.2d 278, 307 Mass. 802— 
Neiss V. Burwen, 191 N.B. 664, 287 
Mass. 83. 

Minn.—^Lewerenz v. B. W. Wylie Co., 
61 N.W.2d 834, 236 Minn. 94. 

Mo.—^Maisch v. Kansas City Stock 
Yards Co. of Ma, App., 241 S.W.2d 
487—Moses v. Kansas City Public 
Service Co., 188 S.W.2d 638, 239 Mo. 
App. 361. 

Mont.—Walsh v- Kennedy, 147 P.2d 
425, 115 Mont. 561. 
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Neb.—^Armer v. Omaha & Council 
Bluffs St. Ry. Co., 44 N.W.2d 640, 
153 Neb. 352. 

N.BC.—^Blackman v. Rowe, 72 A. 2d 
460, 96 N.H. 207. 

N.Y.—Mlano v. Schneider, 148 N.Y.S. 

2d 340, 1 Misc.2d 1039. 

N.D.—Jacobson v. Mutual Ben. 
Health & Accident Ass'n, 296 N.W. 
545, 70 N.D. 666. 

Okl.—In re Smith's Estate, 172 P.2d 
328, 197 Okl. 406. 

Pa.—^In re Ross* Estate, 49 A.2d 392, 
366 Pa. 112. 

Tenn.—^Brown v. State, 210 S.W.2d 
670, 186 Tenn. 878. 

Sutherland v. Keene, 203 S.W.2d 
917, 29 Tenn.App. 303. 

Tex.—^McBride v. Talley, Civ.App., 
254 S.W.2d 906, error refused no 
reversible error. 

Ya.—^Jessee v. Slate, 86 S.B.2d 821, 
196 Va. 1074. 

Xiesser weight 

! (1) With respect to witness' im¬ 

peachment, witness' unsworn state¬ 
ment out of court is not of as great 
I weight as sworn statement In court. 

I Ill.—People V. Mleschke, 190 N.B. 

I 285, 356 Ill. 263. 

I (2) Sworn declarations from wit¬ 
ness stand should prevail over un¬ 
sworn statements which might seem¬ 
ingly contradict testimony. 

La.—Coker v. Nola Cabs, Inc., App., 
81 So.2d 65—Passera v. U. S. Guar¬ 
antee Co., App., 187 So. 346. 
rinal statement 

Where witness has testified to two 
different versions or has made in¬ 
consistent and contradictory state¬ 
ments and is confronted with those 
contradictory statements, his final 
statement is one which controls. 
Pa—Stewart v. Ray, 76 A.2d 628, 
366 Pa. 134. 

Purcell V. Ashland-Shamokin 
Auto Bus Co., Com.Pl., 26 North- 
umb.Leg.J. 219. 

Change of testimony 
Where witness testified that auto¬ 
mobile was on streetcar track for pe¬ 
riod of four to five seconds before it 
was struck by the car, but when it 
was called to his attention that his 
testimony was inconsistent with his 
previous statements, he changed his 
testimony and stated that the impact 
occurred from one to two seconds 
after the automobile came on the 
track, the case was required to be 
judged, as far as the testimony of 
such witness was concerned, by the 
subsequent testimony. 

Pa.—Cox V. Wilkes-Barre By. Corpo¬ 
ration, 17 A.2d 367, 340 Pa. 664. 

35. U.S.—Obartuch v. Security Mut. 
Life Ins. Co., C,CJLllh, 114 P.2d 

641 


873, certiorari denied 61 S.Ct. 730, 
312 U.S. 696, 86 L.Bd. 1131, rehear¬ 
ing denied 61 S.Ct. 824, 312 U.S. 
716, 85 L.Ed, 1146—The Seeandbee, 
C.C.A.Ohio, 102 F.2d 577. 

Cal.—^People v. Duenas, 169 P.2d 987, 
74 CJL2d 846. 

Ga.—^Davis v. State, 63 S.B.2d 646, 
205 Ga. 248—Albany Federal Sav. 
& Loan Ass'n v. Henderson, 36 S. 
E.2d 330, 200 Ga. 79. 

Idaho.—Corpus Otizls cited in. State v. 
Cacavas, 44 P.2d 1110, 56 Idaho 
538. 

Ill.—^Hectus V. Chicago Transit Au¬ 
thority, 122 N.E.2d 687, 3 Ill.App. 
2d 439—^Aequaviva v. Madison 
County Mut. Automobile Ins. Co., 
2 N.E.2d 334, 285 Ill.App. 431. 

Iowa.—^Boyle v. Bornholtz, 276 N.W. 
479, 224 Iowa 90. 

Ky.—^Ernest v. Moore. 264 S.W.2d 
847—Short Way Lines v. Sutton's 
Adm'r, 164 S.W.2d 809, 291 Ky. 
541. 

La.—^Patterson v. Yazoo & M. V. R. 

Co., App., 187 So. 305. 

Md.—-Campbell v. State, to Use of 
Dlx, 100 A.2d 798, 203 Md. 388— 
Crunkilton v. Hook, 42 A,2d 617, 
185 Md. 1—Poble v. Knefely, 6 A. 
2d 48, 176 Md. 474, 122 A.L.R. 831. 
Mass.—^Ventromile v. Malden Elec¬ 
tric Co., 67 N.B.2d 209, 317 Mass. 
132. 

Mo.—^Johnson v, St. Louis Public 
Service Co., 261 S.W.2d 70, 363 Mo. 
380—Higgins v. Terminal R. R. 
Ass’n of St. Louis, 241 S.W.2d 380, 
362 Mo. 264. 

McDonald v. F. W. Woolworth 
Co., App., 136 S.W.2d 359—Short 
V. White, 133 S.W.2d 1039, 234 Mo. 
App. 499. 

Mont.—State ex rel. Nagle v. Naugh- 
ton, 63 P.2d 123, 103 Mont. 306. 

Neb.—Schluter v. State, 44 N.W.2d 
688, 153 Neb. 817. 

N.H.—Cedergren v. Hadaway, 18 A. 
2d 380, 91 N.H. 270. 

N.C.—Smith v. Atlantic Joint Stock 
Land Bank of Raleigh, 192 S.E. 
866, 212 N.C. 79. 

N.D.—Jacobson v. Mutual Ben. 

Health & Accident Ass'n, 296 N.W. 
546, 70 N.D. 566. 

Pa.—Golder v. Bogash, 198 A. 149, 
329 Pa. 360—^Little v. Straw, 192 
A. 894, 326 Pa. 577. 

Commonwealth v. Lewis, 124 A. 
2d 180, 181 Pa.Super. 572. 

Tenn.—^Volz v. Southerland, 292 S.W. 
2d 885. 

Va.—^Margiotta v. Aycock, 174 S.B. 
831, 162 Va. 567. 

Wis.—^Heaney v. Chicago & N. W. 
By. Co., 262 N.W. ^173, 213 Wis, 
670. 

70 C.J. p 1152 note 60. 
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§ 627 WITNESSES 


it is not corroborated.^* This is particularly true 
where the contradiction may be attributed to the 
faulty memory of the witness.*^ On the other hand> 
a witness’ contradictoiy statements may justify dis¬ 
belief of his testimony** although the jury should 
not disregard or refuse to consider his testimon3r*9 
unless they consider it willfully false,even though 
it is not corroborated.'*! If the testimony is cor¬ 
roborated it should not be rejected.** 

In determining how far a witness’ credibility is 


affected by a prior contradictory statement, the jury 
should take into consideration the circmnstances un¬ 
der which it 'was made,** and a statement which was 
obtained from, and signed by, him under a misrepre¬ 
sentation as to the purpose for which it was desired, 
and misquotes what he said, should have no force 
by 'Way of impeachment.** If the former state¬ 
ment was made under duress, such testimony would 
not be willful, and would not impeach testimony 
given on the trial.** Where prior contradictory 


Comparteacy aot affected 

(1) An inconsistent statement in 
a witness* testimony goes to the 
credibility of the witness, and not 
necessarily to the competency of the 
evidence given. 

K.a—State V. Herndon, 26 S.E.2d 
611, 228 N.C. 208, certiorari denied 
Herndon v. State, of North Caro¬ 
lina, 64 S.Ct. 67, 820 U.S. 769, 88 
L.Ed. 452. 

(2) Repudiation by witness of pre¬ 
vious testimony does not disqualify 
such witness from testifying but af¬ 
fects only his credibility. 

Pa,—Commonwealth v. Lewis, 124 A. 

2d 180, 181 Pa.Super. 672. 
Beasonableness of oihAage 

In situations where observation of 
locale, reappraisement of estimates 
or matters of that kind are involved, 
where statements are made by an ill 
or distraught person, or under cir¬ 
cumstances which themselves would 
indicate want of consideration, 
change or modiilcation of testimony 
by a party in subsequent trial of 
same cause of action may properly 
be found to be reasonable. 

Utah.*—Tebbs v. Peterson, 247 P.2d 
897, 122 Utah 214. 

Perjurer 

Jury has right to believe testimo¬ 
ny of a confessed perjurer although 
it should weigh his statements with 
great caution. 

Va.—Jessee v. Slate, 86 S.E.2d 821, 
196 Va. 1074. 

36. Ga.—Chandler v. State. 68 S.E. 
91, 124 Ga. 821. 

70 C.J. P 1152 note 61. 

37. U.S.—Buckeye Cotton Oil Co. v. 
Ragland, C.C.A.Miss.. 11 F.2d 231. 

38. U.S.—Grille v. U. S., OAJDT.T., 
177 F.2d 904. 

Ariz.—^Rowe v. Goldberg Film Deliv¬ 
ery Lines, 72 P.2d 432, 50 Ariz. 
349. 

Ga.—^Robertson v. Robertson, 88 S.R 
2d 619, 90 Ga.App. 676—^Blakely v. 
State, 60 S.E.2d 762, 78 Ga.App. 
282—Henry v. Hoch, 47 S.E2d 159, 
76 GaJLpp. 819—^Rlcks v. State, 28 
S.E.2d 303, 70 Ga.App. 895. 
lU.—Carroll .v. Hrause, 15 N.E12d 
823, 296 IlLApp. 562. 

La.—^Patrick v. T. Smith & Sons, 
App., 66 So.2d 190, reinstated 68 So. 


2d 353—Gallano v. Ocean Acc. & 
Guarantee Corp., App., 65 So.2d 641 
—^Bartholomew v. Impastato, App„ 
12 So.2d 700, rehearing refused 13 
So.2d 124—Passera v. U. S. Guar¬ 
antee Co., App., 187 So. 345. 

Mich.—^Anderson v. Kearly, 20 N.W. 

2d 728, 312 Mich. 566. 

Minn.—^Lewerenz v. B. W. Wylie Co.. 
51 N.W.2d 834. 236 Minn. 94—In re 
Calich’s Estate, 8 N.W.2d 837, 214 
Minn. 292. 

Mont.—State v. Traufer, 97 P.2d 836, 
109 Mont. 275. 

Neb.—Chiles v. Cudahy Packing Co., 
64 N.W.2d 469. 168 Neb. 713— 
Rahfeldt v. Swanson, 52 N.W. 2d 
261, 166 Neb. 482—Gohlinghorst v. 
Ruess, 20 N.W.2d 381, 146 Neb. 
470. 

Tenn.—^Todd v. Roane-Anderson Co., 
261 S,W.2d 132, 35 TennApp. 687— 
Nashville, C. & St. L. Ry. v. Pol¬ 
lard, 14 Tenn.App. 388. 

Tex.—^Hampton v. State, 46 S.W.2d 
814, 120 Tex.Cr. 158. 

Va.—^Parks v. Parks, 28 S.E.2d 792, 
181 Va. 126. 

70 C.J, p 1163 note 58. 

Ihfereuce 

Where contradictory statements 
previously made by a witness are 
introduced for purpose of impeach¬ 
ment, jury may draw an inference 
therefrom that witness was either 
mistaken or corrupt in his testimony. 
Ill.—^Mlnga V. Jack Cole Co., 140 N. 
E.2d 383, 12 Ill.App.2d 666. 

Testimony iu another trial or action 

(1) Where plaintiff, without rea¬ 
sonable explanation, testifies to facts 
materially different from those pre¬ 
viously testified to by him under 
oath in another action, the change 
clearly being made to meet the exi¬ 
gencies of the pending action, the 
evidence Is discredited as a matter 
of law and should be disregarded. 
Neb.—Ambrozi v. Fry, 62 N.W.2d 259, 

158 Neb. 18. 

(2) Where plaintiff at first trial 
testified that he could not remember 
whether lights from oncoming auto¬ 
mobile blinded him at time of acci¬ 
dent but on second trial approxi¬ 
mately two and one-half years later 
testified that he did not see parked 
truck because blinded by oncoming 
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lights, plaintiff was bound by testi¬ 
mony given at first trial and court 
properly refused to submit Issue of 
blinding lights to jury. 

Utah.—Tebbs v. Peterson, 247 P.2d 
897, 122 Utah 214. 

Lesser weight 

(1) If plaintiffs have at different 
times given different versions of 
same transaction or of Incidents 
leading up to it, as their interests 
seemed to require, courts will not 
give their testimony the weight to 
which it would otherwise be entitled. 
S.C.—^McClary v. Mitchum, 29 S.E.2d 

829, 204 S.C. 217. 

(2) Where prior unsworn state¬ 
ment of a witness contradicted 
sworn testimony later given on trial, 
even though trial judge was justified 
in believing sworn testimony given 
by witness, little weight should have 
been accorded thereto. 

Ija.—^Bartholomew v. Impastato, 12 
So.2d 700, rehearing refused 13 So. 
2d 124. 

(3) Testimony of witness could be 
given little, if any, weight where It 
was contrary to an affidavit signed 
by him and contrary to previously 
given testimony. 

Ky.—E. F. Prichard Co. v. Heidel¬ 
berg Brewing Co., 212 S.W.2d 293, 
307 Ky. 833. 

89- U.S.—Chicago, St. P., M. & O. 
Ry. Co. V. Kulp, C.CA..Minn., 102 
P.2d 352, 133 A.L.R. 1446, certio¬ 
rari denied 59 S.Ct 1082, 307 U.S. 
636. 83 L.Ed. 1518. 

70 C.J. p 1163 note 64. 

40. La.—Galt v. Travelers* Ins. Co., 
App., 141 So. 105. 

70 C.J. p 1163 note 65. 

41. Ill.—Kerr v. Hodge, 89 Ill.App. 
646. 

Neb.—^Nielson v. Cedar County, 97 N. 
W. 826. 70 Neb. 637. 

I 42. lU.—^HanseH v. Erickson, 28 Ill- 
257. 

43 . Pa.—Gougher v. Hansler, 130 A. 
2d 150, 388 Pa. 160. 

70 C.J. p 1158 note 58. 

44 . Ill.—Kellyville Coal Co. v. Witt, 
99 IlLApp. 344. 

45 . Ga.—Henderson v. Cook, 108 S. 
E. 904, 27 Ga.App. 512. 



98 C.J.S. 

Statements of a witness are not on matters relevant 
to his testimony and to the case, or where prior 
statements do not amount to a contradiction at all, 
whether the witness has been successfully impeached 
is a question of law for the court.^® 

Contradictory statements of one witness cannot 
be considered as affecting the credibility of another 
witness, although his testimony is in accord with 
that of the witness who made the contradictory 
statement.48 

§ 628. Previous Statements as Substantive 
Evidence 

Generally, proof of inconsistent statements of a wit- 


WITNESSES §§ 627-628 

ness can be introduced and considered only for the pur¬ 
pose of impeachment and not as substantive evidence of 
the truth of the matters stated, but the rule may be oth¬ 
erwise where the witness Is a party to the action# and 
his statements are against Interest. 

Except, as in some jurisdictions, where the wit¬ 
ness is a party to the action,^® and his statements 
are against interest,proof of inconsistent state¬ 
ments of a witness can be introduced and considered 
only for the purpose of impeachment and not as 
substantive evidence of the truth of the matters 
stated,and it is the duty of the court to instruct 
the jury that they can consider the evidence for this 


46. Ga.—^Travelers Ins. Co. v. Bai¬ 
ley, 47 S.B.2d 103, 76 Ga.App. 698. 

47. Va.—Smith v. Commonwealth. 
190 S.ES. 91, 168 Va. 703. 

70 C.J. P 1153 note 61. 

48, Miss.—^Korter v. Gulf, etc,, B. 
Co., 40 So. 258, 87 Miss. 482. 

49, Cal.—People v. Southack, 248 P. 
2d 12, 89 C.2d 678—Bonebrake v. 
McCormick, 216 P.2d 728, 85 C.2d 
16. 

Crawford v. Alioto, 233 P.2d 148, 
105 C.A.2d 46—Hall v. Perffuson, 
47 P.2d 1073, 8 CA..2d 444. 

Conn.—Hill v. Small, 80 A.2d 387, 
129 Conn. 6*04. 

Iowa.—Olson v. Hodgres, 19 N.W.2d 
676, 236 Iowa 612. 

yjf inn —In re Hartz's Estate, 64 N.W. 
2d 784, 237 Minn. 313—^In re Ol¬ 
son’s Estate, 35 N.W,2d 489, 227 
Mixm. 289—Williams v, Jayne, 299 
N.W, 853, 210 Minn. 694. 

Mo.—Pulitzer v. Chapman, 86 S.W.2d 
400, 337 Mo. 298. 

Woods V. Washington Fidelity 
Nat. Ins. Co., App.. 113 S.W.2d 121 
—Scoggins V. Miller, App., 80 S.W. 
2d 724. 

N.J.—Miller v. Henderson, 124 A.2d 
23, 41N.J.Super. 16. 

Link V. Eastern Aircraft, Lin¬ 
den Division, General Motors Corp., 
67 A.2d 8. 136 N.J.Law 540. 

Okl.—Gillaspy v. State, 266 P.2d 802, 
96 OkLCr. 347. 

Pa.—Morse Boulger Destructor Co. 

V. Arnonl, 101 A.2d 706, 876 Pa. 57. 
Vt.—^Bennett v. Robertson, 177 A. 

626, 107 Vt. 202, 98 A.L.B. 162. 
Wis.—In re Ehlke’s Will, 18 N.W.2d 
490, 246 Wis. 664, vacated on other 
grounds 19 N.W.2d 888, 247 Wis. 
634. 

70 C.J. p 1158 note 64. 

XTse by either party 
Prior contradictory declarations of 
any party to litigation who becomes 
a witness are admissible by op¬ 
posing party to neutralize the testi¬ 
mony of declarant, but, once admit¬ 
ted into evidence, they may be used 
as substantive proof for either par¬ 
ty. 


N.J.—^Llnk V. Eastern Aircraft, Lin¬ 
den Division, General Motors Corp., 
67 A.2d 8. 136 N.J.Law 540. 
add not substantlva evidence 

(1) Statements made by plaintiff 
in separate proceedings before Indus¬ 
trial Accident Board and other dec¬ 
larations contrary to his testimony 
in the trial could not be considered 
as substantive evidence in the case 
so as to present a material conflict 
and contradiction In plaintiff’s own 
testimony, the only effect of such 
declaration being to impeach him, 
leaving the auestion of his credibil¬ 
ity for the jury. 

Mont.—^Batchoff v. Craney, 172 P.2d 
308, 119 Mont 157. 

(2) In husband’s suit for divorce, 
where community property consisted 
of a tourist court, husband’s state¬ 
ments in letter to benefit associa¬ 
tion of railway employees with ref¬ 
erence to sick benefits, that he did 
not own or operate a tourist court, 
were admissible for impeachment 
purposes, but were not ’’judicial ad¬ 
missions’* and could not be given a 
similar binding effect, and hence did 
not authorize granting of judgment 
against husband notwithstanding 
verdict. 

Tex.—Happ v. Happ, Clv.App., 160 S. 
W.2d 227, error refused. 

60. Cal.—^Bonebrake v. McCormick, 
216 P,2d 728, 36 C.2d 16. 

Kyne v. Kyne, 100 P.2d 806, 88 
C.A.2d 122—Azevedo v. Azevedo, 86 
P.2d 1078, 1 C.A.2d 604. 

—^Lovel v. Squirt Bottling Co. 
of Waconia, 48 N.W.2d 625, 284 
Minn. 333. 

Mo.—O’Malley v. City of St, Louis, 
119 S.W.2d 786, 343 Mo. 14. 

Neb.—^Dom v. Sturges, 69 N.W.2d 
761, 167 Neb. 491—Schluter v. 

State, 44 N.W.2d 688, 163 Neb. 317 
—Costello V, Hild, 40 N.W.2d 228, 
162 Neb. 1—^Meyer v. Platte Val. 
Const. Co.. 26 N.W.2d 412, 147 Neb. 
860. 

Pa.—Gougher v. Hansler, 130 A.2d 
160, 388 Pa. 160. 

70 C.J. P 1158 no-ta 66. 
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Cohditlon. to appUoatioii of zule 
To bring a statement or declara¬ 
tion within the rule that when a wit¬ 
ness is a party to an action any 
statement made by that party may 
be considered not only for purpose 
of impeachment but as an admission 
against interest and as proof of facts 
in issue to which it relates, it must 
be shown that the statement or dec¬ 
laration was signed or made by the 
party against whose interest it is 
sought to have it applied. 

CaL—Pansinl v. Weber, 127 P.2a 288, 
53 C.A.2d 1. 

61* Tr.S.—Bridges v. Wixon, Cal., 6$ 
S.Ct 1443, 326 U.S. 136, 89 L.Bd. 
2103. 

McCracken v. Richmond, P. & P. 

R. Co.. C.A.Va, 240 F.2d 484— 
Sylvania Elec. Products v. Barker, 
aA,Mass., 228 F.2d 842, certiorari 
denied 76 S.Ct. 476, 860 U.S. 988, 
100 L.Bd. 864—Sickles v. Graybar 
Elec. Co.. aA.Ind., 219 F.2d 847. 
certiorari denied 76 S.Ct, 67, 350 
U.S. 827, 100 L.Ed. 739, rehearing 
denied 76 S.Ct. 176, 360 U.S. 905, 
100 L.Ed. 794—^Holland v. Cooper, 
C.A.Geu, 192 F.2d 214—Consolidated 
Elec. Cooperative v. Panhandle 
Eastern Pipeline Co., C.A.Mo., 189 
P.2d 777—N. L. R. B. V. Quest- 
Shon Mark Brassiere Co., C.A.2, 
185 F.2d 285, certiorari denied 
Quest-Shon Mark Brassiere Co. v. 
N. L. R. B., 72 S.Ct. 26, 842 U.S. 
812, 96 L.Bd. 614—Dowell, Inc., v. 
Jowers, C.C.A.La., 16$ F.2d 214, 2 
A.L.B.2d 442, certiorari denied 68 

S. Ct 1346, 334 U.S. 832. 92 L.Bd. 
1759 —ix. s. V. Michener, C.C.A.N.J., 
162 F.2d 880—Ordinary of State of 
N. J. V. U. S. Fidelity & Guaranty 
Co. of Baltimore, Md., C.C«A,N.J., 
149 F.2d 796—JZimburg v. U. S., C. 
C.A.Mass., 142 P.2d 132, certiorari 
denied 65 S.Ct 38, 823 U.S. 712, 89 
L.Ed. 673—Jones v. City of Colum¬ 
bus, Miss., C.C.A.Miss., 134 F.2d 
464—Rashaw v. Central Vermont 
By., C.CJV-Vt, 133 F.2d 268—Chica¬ 
go, St P., M. & O. By. Co. V. Mul- 
downey, CCAuMinn., 130 F.2d 971# 
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purpose only, as considered in Criminal Law § i quested by the party who apprehends that such 
1032 a (2) and Trial § 311, if such instruction is re- j proof may be treated by the jury as substantive evi- 


certiorari denied 63 S.Ct 526, 317 

U.S. 700, 87 UEd. 660—P. W. Mar¬ 
tin & Co. V. Cobb, C.C.A.Ark., 110 
P.2d 169—TJ. S. V. Graham, C.C.A. 
N.Y., 102 P.2d 436, certiorari de¬ 
nted Graham v. U. S., 69 S.Ct. 1041, 
307 XT.S. 643, 83 L.Ed. 1524, rehear¬ 
ing denied 60 S.Ct. 68, 308 U.S. 632, 
84 L.Ed. 626, and certiorari denied 
Heed v. U. S., 69 S.Ct. 1041, 307 U. 
S. 643, 83 L.Ed. 1524—Toung v. U. 
S., C.C.A.Tex., 97 P.2d 200, 117 A. 
L.R. 816, rehearing denied 97 P.2d 
1023—Hale v. U. S., C.C.A.Tenn., 67 
P.2d 673—Constitution Indemnity 
Co. V. Lane, C.C.A.T6nn., 67 P.2d 
433. 

Felham v. Hendricks, D.C.Pa., 132 
P.Supp. 774—U. S. V. Blener, D.C. 
Pa., 52 P.Supp. 54—Corpus Juris 
dted in. The Sophocles, D.C.N.Y., 
61 P.SUPP. 953, 957—U. S. ex rel. 
Tennessee Valley Authority v. 
Neal, D.C.Tenn., 45 P.Supp. 382. 

Ala.—^Hamilton v. Browning, 67 So.2d 
630, 257 Ala. 72. 

Lynn v. State. 69 So.2d 485, 37 
AIslApp. 400—Skinner v. State, 60 
So.2d 363, 36 Ala.App. 434, certio¬ 
rari denied 60 So.2d 367, 258 Ala. 
713 —Johnson v. State, 22 So.2d 102, 
32 Ala.App. 101, reversed on other 
grounds 22 So.2d 105, 246 Ala. 630— 
Brown v. State, 14 So.2d 696, 31 
Ala.App. 233, certiorari denied 14 
So.2d 598, 244 Ala. 597. 

Ariz.—Corpus Juris cited ia State v. 
Guldin, 162 P.2d 907, 63 Ariz. 411 
—^Brooks V. Neer, 47 P.2d 452, 46 
Ariz. 144—^Power v. State, 30 P.2d 
1059, 43 Ariz. 329. 

Ark.—^Milum v. Clark, 287 S.W.2d 
460, 225 Ark. 1040—Eddington v. 
State, 286 S.W.2d 473, 225 Ark. 929 
—Comer v. State, 267 S.W.2d 564, 
222 Ark. 156—^Johnson v. Daniels, 
264 S.W.2d 946, 221 Ark. 276—^ 
Chapman v. Henderson, 67 S.'W.2d j 
570, 188 Ark. 714. I 

Cal.—^People v. Newson, 230 P.2d 618, 
37 C.2d 34—^People v. Orcalles, 197 
P.2d 26, 32 C.2d 662—^Blanton v. 
Curry, 129 P. 2 d 1 , 20 C.2d 793. 

Monica v. Pellcas, 281 P.2d 269, 
131 C.A.2d 700—^People v. Johnson, 
244 P.2d 770, 111 C.A.2d 497—Peo¬ 
ple V. Williams, 231 P.2d 564, 104 
C.A.2d 823—Cox v. City of Los An¬ 
geles, 223 P.2d 868, 100 C.A.2d 378 
—^Kroplin v. Huston, 179 P.2d 675, 
79 C.A,2d 332—^People v. Vollmann, 
167 P.2d 645, 73 C.A.2d 769—^In re 
Dupont's Estate, 140 P.2d 866, 60 
C.A.2d 276—Lopez v. Wisler, 136 
P.2d 816, 58 C.A.2d 465—People v. 
Rodriguez, 136 P.2d 626, 68 C.A.2d 
416—^Pansini v. Weber, 127 P.2d 
288, 63 C.A.2d 1—^Hall v. Bakers¬ 
field Community Hotel Corporation, 
126 P.2d 889, 52 C.A,2d 158—Kyne 

V. Kyne, 100 P.2d 806, 38 C.A.2d 122 
—People V. ZofiCel, 96 P.2d 160, 35 


C.A.2d 215—^People v. Richardson, 
77 P.2d 483, 25 C.A.2d 408—Good¬ 
win V. Robinson, 66 P.2d 1257, 20 
G.A.2d 283—Overton v. Harband, 
44 P.2d 484, 6 C.A.2d 456. 

Colo.—^Bushner v. Bushner, 307 P.2d 
204—^Patton v. People, 1C8 P.2d 
266, 114 Colo. 534. 

Conn.—Mulvey v. Barker, 86 A. 2d 
865, 188 Conn. 551—Crowley v. Dix, 
68 A.2d 366, 136 Conn. 97—^Hill v. 
Small, 30 A.2d 887, 129 Conn. 604 
—State V. Volpe, 155 A. 223, 113 
Conn. 288, 76 A.L.R. 1088. 

Del.—Tollln v. State. 78 A.2d 810, 7 
Terry 120—In re Kemp’s Will, 186 

A. 890, 7 W.W.Harr. 614. 

D.C.—Young V. U. S., 214 F.2d 232. 
94 U.S.App.D.C. 62—Wheeler v. U. 
S., 211 F.2d 19, 93 U.S.App.D.C. 159, 
certiorari denied 74 S.Ct. 876, 347 

U. S. 1019, 98 L.Ed. 1140, rehearing 
denied 75 S.Ct. 21, 348 U.S. 852, 99 
L.Ed. 671—^MacLachlan v. Perry, 
68 F.2d 769, 63 App.D.C. 24. 

Phillips V. Mooney, Mun.App., 
126 A.2d 305—^Byrd v. District of 
Columbia, Mun.App., 43 A. 2d 46. 

Ga.—^Harper v. State, 39 S.B.2d 45, 
201 Ga. 10—^Metropolitan Life Ins. 
Co. V. Saul, 6 S.B.2a 214, 189 Ga. 1. 

McGregor v. State, 80 S.E.2d 67, 
89 Ga.App. 622—Great American 
Indemnity Co. v. Oxford, 27 S.E.2d 
880, 70 Ga.App. 208—Clark v. State, 
17 S.E,2d 552, 66 Ga.App. 153. 
Idaho.—State v. Boyatt, 87 P.2d 992, 
59 Idaho 771—Corpus Juris cited 
iu Bodenhamer v. Pacific Fruit & 
Produce Co,, 295 P. 243, 246, 50 Ida- I 
ho 248. 

Ill.—Smith V. Pelz, 51 N.E.2d 534. 384 
Ill. 446. 

Eizerman v. Behn, 132 N.E.2d 
788, 9 in,App.2d 263—People v. 
Williams, 127 N.E.2d 505, 6 III. 
j App.2d 326, afilrmed 133 N.E.2d 268, 
8 I11.2d 140—^Hapke v. Brandon, 
99 N.E,2d 636. 343 Ill.App. 521— 
Hyde v. Saunders, 86 N.E.2d 813, 
338 Ill-App. 206. 

Ind.—^McAdams v. State, 81 N.E.2d 
671, 226 Ind. 403—Prick v. Bickel, 
57 N.B.2d 62, 222 Ind. 610. 

Secured Fire & Marine Ins. Co. 

V. Lemakls, 108 N.E.2d 640, 123 
Ind.App. 92—^Prick v. Bickel, 54 N. 

B. 2d 436, 116 Ind.App. 114, petition 
denied 67 N.B.2d 62, 222 Ind. 610— 
Lee Bros. v. Jones, 64 N,E.2d 108, 
114 Ind.App. 688. 

Iowa.—In re Repp’s Estate, 40 N.W. 
2d 607, 241 Iowa 190—State v. Pow¬ 
ell, 24 N.W.2d 769, 237 Iowa 1227. 
Ky.—^Acres v. Commonwealth, 259 S. 

W. 2d 38—^Brown v. Commonwealtli, 
220 S.W,2d 870, 310 Ky. 306—Ken- 
Ten Coach Lines v. Siler, 197 S.W. 
2d 406, 303 Ky. 263—U. S. Fidelity 
db Guaranty Co. v. Brann, 180 S.W. 
2 d 102, 297 Ky. 381—Blanton v. 
Back, 109 S.W.2d 655, 270 Ky. 280 
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—l*narum v. MoNelU, 101 S.W. 
2d 314, 269 Ky. 474. 

Da.—Klernan v. National Sur. Corp., 
App., 79 So.2d 407—Thibodaux v. 
Culotta, App., 192 So. 712—Sentell 
v. Warmsley, App., 157 So. 152, fol¬ 
lowed in Bernstein v. Warmsley, 
157 So. 154, and Muslow v. Warm- 
sley, 157 So. 154. 

Md.—Clay V. State, 128 A.2d 634, 211 
Md. 577—Sun Cab Co. v. Cusick, 
121 A.2d 188, 209 Md. 354—West v. 
Belle Isle Cab Co., 100 A.2d 17, 203 
Md. 244— Corpus Juris cited iu 
State V. Baltimore Contracting Co., 

6 A.2d 625, 632, 177 Md. 1—Corpus 
juris cited in Foble v. Knefely, 6 
A.2d 48, 52, 176 Md. 474, 122 A.L.R. 
831—Acker v. Acker, 192 A. 327. 
172 Md. 477—U. S. Fidelity & Guar¬ 
anty Co. V. Continental Baking Co., 
190 A. 768, 172 Md. 24. 

Mass.—Salonen v. Paanenen, 71 N.E. 
2d 227, 320 Mass. 668—Desmond v. 
Boston Elevated Ry. Co., 64 N.E. 
2d 367, 319 Mass. 18—Mroczek v. 
Craig. 44 N.E.2d 644, 312 Mass. 286 
—^Kavanaugh v. Colombo, 24 N.E. 
2d 14, 304 Mass. 379. 

Mich.—^In re Dalton’s Estate, 78 N. 

W.2d 266, 346 Mich. 613—Jeffries 

V. Jodawelky, 8 N.W.2d 121, 304 
Mich. 421—Bittker v. Groves, 288 
NW. 327, 291 Mich. 40. 

Minn.—^In re Olson’s Estate, 35 N.W. 
2d 439, 227 Minn. 289—KUngman 
v. Loew’s Inc., 296 N.W. 628, 209 
Minn. 449—State v. Saporen, 285 
N.W. 898, 205 Minn. 358. 

—^Wallace v. Harrison, 66 So. 
2d 456, 218 Miss. 163—^Benson v. 

I State, 14 So.2d 358. 
j iiio.—State V. Turner, 272 S.W.2d 
I 266—Poster v. Aines Farm Dairy 
Co., 263 S.W.2d 421—State ex rel. 
Thompson v. Harris, 195 S.W.2d 
645, 355 Mo. 176, 166 A.L.R. 1426— 
Hammond v. Schuermann Building 
& Realty Co., 177 S.W.2d 618, 852 
Mo. 418—Goslin v. Kum, 173 S.W. 
2d 79, 351 Mo. 895. 

Zimmerman v. Young, App., 280 
S.W.2d 467—Bartch v. Terminal R. 
Ass’n of St. Louis, App., 264 S. 

W. 2d 937—State v. Pitch, App., 162 
S.W.2d 327—^Zamora v. Woodmen 
of the World Life Ins. Soc., App., 
167 S.W.2d 601—Kennard v, Mc- 
Crory, 136 S.W.2d 710, 234 Mo. 
App. 626— Corpus Juris cited lu 
Woelfle V. Connecticut Mut. Life 
Ins. Co. of Hartford, Conn., 112 
S.W.2d 866, 873, 234 MoA.pp. 135. 

Mont.—State v. Kinghorn, 93 P.2d 
964, 109 Mont 22—Stevens v. 
Woodmen of the World, 71 P.2d 
898, 105 Mont 121—Monaghan v. 
Standard Motor Co., 29 P.2d 378, 
96 Mont 165. 

Neh.—Schluter v. State, 44 N.W.2d 
688, 163 Neb. 317—Costello v. 
Hild, 40 N.W.2d 228, 162 Neb. 1— 



98 C.J.S. WITNESES § 628 

dence against him, as discussed in Criminal Law § | It has been held, however, that, even though suA 
1325 e and Trial § 392 d. | evidence is not substantive proof, it may have the 


Mantell v. State, 2 N.W.2d 686, 
141 Neb. 15—State ex rel. Nebras¬ 
ka State Bar Ass'n v. Bachelor, 
297 N.W. 138, 139 Neb. 253— 

Carpenter v. Sun Indemnity Co., 
293 N.W. 400, 138 Neb. 662—Bern¬ 
hardt V. Chicago, B. & Q. R. Co., 
272 N.W. 209, 132 Neb. 346, cer¬ 
tiorari denied 58 S.Ct. 34, 302 U.S. 
685, 82 UEd. 529—^Dillon v. Sears- 
Roebuck Co.. 263 NW. 331, 126 
Neb. 357. 

N.H.—State v. Chlckerlng, 89 A. 2d 
206, 97 N.H. 368—Pike v. Gagne, 
11 A.2d 809. 90 N.H. 516—Clark v. 
Boston & Maine R. R., 182 A. 176, 
87 N.H. 434—^Kennard v. Ken- 
nard, 179 A. 414, 87 N.H. 320. 

_^Miller v. Henderson, 124 A.2d 

33, 41 N.J.Super. 16—State v. 

Perillo, 87 A.2d 727, 18 N.J.Super. 
549-_Ciardella v. Parker, 77 A.2d 
496, 10 N.J.Super. 637—Kulinka v. 
Plockhart Foundry Co., 76 A.2d 
557, 9 N.J.Super. 496, affirmed 

Bujalski v. F. F. Co., 84 A.2d 468, 
16 N.J.Super. 249—State v. Rap- 
pise, 65 A.2d 266, 3 N.J.Super. 30. 

Muckin v. Hubbs, 26 A.2d 286, 
128 N.J.Law 396—Poole v. Twen¬ 
tieth Century Operating Co., 196 
A. 386, 119 N.J.Law 204, reversed 
on other grounds 1 A.2d 389, 121 
N.J.Law 244—Goglia v. Janssen 
Dairy Co., 184 A. 814, 116 N.J. 
L,aw 396—Alexander v. Marech, 
183 A. 459, 116 N.J.Law 246. 

Armour v. Armour, 46 A.2d 826, 
138 N.J.Eq. 146. 

N.Y.—^Fitzgibbons Boiler Co. v. Na¬ 
tional City Bank of New York, 
39 N.E.2d 897, 287 N.Y. 326, mo¬ 
tion denied 41 N.B.2d 169, 287 N. 
Y. 843—^Roge v. Valentine, 20 N, 
E.2d 761, 280 N.Y. 268, reargument 
denied 21 N.E.2d 696, 280 N.Y. 
809. 

People V. Kenda, 167 N.Y.S.2d 
841, 3 A.D.2d 80—McQuage v. City 
of New York, 136 N.Y.S.2d 111, 
286 App.Div. 249—Fallon v. Amer¬ 
ican Sugar Refining Co,, 124 N.Y. 
S.2d 897, 282 App.Div. 910—People 
V. Shingles, 121 N.Y.S.2d 651, 281 
App.Div. 647—^Menkelunas v. 
City of New York, 60 N.Y.S.2d 
97, 270 App.Div. 827—People v. 
Bishop, 68 N.Y.S.2d 711, 270 App. 
DIv. 133—Joseph v. Griesman 
Trucking Co., 40 N.Y.S.2d 200, 266 
App.Div. 690—Satre v. City of 
New York, 38 N.Y.S.2d 640, 265 
App.Div. 263—^Underhill v. Slut¬ 
sky, 22 N.Y.S.2d 997, 260 App. 
Div. 882—Jenkins v. 313-321 W. 
37th Street Corporation, 12 N.Y.S. 
2d 739, 257 App.Div. 228, motion 
denied 26 N.E.2d 148, 282 N.Y. 
595, modified on other grounds 31 
N.B.2d 603, 284 N.Y. 397, reargu¬ 
ment denied 33 N.B.2d 647, 286 N. 
Y. 614. 


Friedman v. Berkowitz, 136 N. 
Y.S.2d 81, 206 Misc. 889—Wolfe v. 
Madison Ave. Coach Co., 13 N.Y. 
S.2d 741, 171 Misc. 707. 

People V. Kelly. 45 N.Y.S.2d 685. 
N.C.—Warren v. Pilot Life Ins. Co., 

9 S.E.2d 479, 217 N.C. 705. 

Ohio.—State v. Nevius, 66 N.E.2d 
243, 77 Ohio App. 161, affirmed in 
part, reversed in part on other 
grounds 71 N.E.2d 268, 147 Ohio 
St. 263, certiorari denied 67 S.Ct. 
1621, 331 U.S. 839, 91 L.Ed. 1861— 
Rutherford v. Western Union Tel. 
Co., 60 N.E.2d 936, 76 Ohio App. 
176—^Porsberg v. Klein, App., 53 
N.E.2d 63—May v. Szwed, 39 N.E. 
2d 630, 68 Ohio App. 469—Bally v. 
Weaver, 36 N.B.2d 1006, 67 Ohio 
App. 259. 

Okl.—^Modern Motors v. Elkins, 113 
P.2d 969, 189 Okl. 134—Evans v. 
Local Building & Loan Ass'n, 36 
P.2d 895, 169 Okl. 274. 

Akins V. State, 215 P.2d 669, 91 
Okl.Cr. 47—Bond v. State, 210 P. 
2d 784, 90 Okl.Cr. 110—Capshaw 
V. State, 147 P.2d 176, 78 Okl.Cr. 
266—Cook V. State. 147 P.2d 171, 78 
Okl.Cr. 258—^Dunham v. State, 143 
P.2d 834, 78 Okl.Cr. 64—^McCombs 
V. State, 123 P.2d 301, 74 Okl.Cr. 
87. 

Or.—In re Lambert's Estate, 114 P. 
2d 125, 166 Or. 629. 

Pa.—Gougher v. Hansler, 130 A.2d 
160, 388 Pa. 160—^Dincher v. Great 
Atlantic & Pacific Tea Co., 51 A. 
2d 710, 856 Pa. 161—^Kunkel v. 
Vogt, 47 A.2d 195, 354 Pa. 279— 
Commonwealth v, Blanchard, 27 A. 
2 d 48. 346 Pa. 289. 

Copello V. New Shawmut Min. 
Co., 116 A.2d 104, 179 Pa.Super. 
227—Commonwealth v. Smith, 115 
A.2d 782, 178 Pa.Super. 251—Cum- 
monwealth v. Blose, 60 A.3d 742, 
160 Pa.Super. 165—Commonwealth, 
to Use of French, v. Weglein, 24 A. 
2d 633, 147 Pa.Super. 267—Horn v. 
Edwin H. Fitter Co., 176 A. 440, 
116 Pa.Super. 188. 

In re Rosenthal’s Estate, 36 Pa. 
Dist. & Co. 619. 

Hopper V. Zelkowitz, Com.Pl., 95 
Pittsb.Leg.J. 439. 

—Squires v. Henderson, 36 S.E, 
2d 738, 208 S.C. 68—King v. Wes- 
ner, 16 S.E.2d 289, 198 S.C. 49— 
Sumter v. American Surety Co., 
178 S.E. 145, 174 S.C. 632. 

S.p.—Berlin v. Berens, 80 N.W.2d 79 
—State V. Thompson, 24 N.W.2d 
10, 71 S.D. 319—State v. Lapke, 252 
N.W. 38, 62 S,D. 187. 

Tenn.— Turner v. State, 219 S.W.2d 
188, 188 Tenn. 812. 

Mutual Ben. Health & Accident 
Ass'n V. Houston, 124 S.W.2d 722, 
22 Tenn.App. 570. 

Tex.—^Fowler v. Roden, 106 S.W.2d 
187, 129 Tex. 699. 
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Lewis V. Merrill, Civ.App., 295 
S.W.2d 920, error refused no re¬ 
versible error—Texas Bmp. Ins. 
Ass'n V. Thames, Civ.App., 252 S. 
W.2d 228, error refused no reversi¬ 
ble error—Thames v. Culwell 
Packing Co., Civ.App., 114 S.W.2d 
664. 

Hall V. State, Cr., 297 S.W.2d 
685—^Law'hon v. State, Cr., 284 S. 
W.2d 730—Wells v. State, 227 S.W. 
2d 210, 164 Tex.Cr. 336—Coffman 
V. State, 165 S.W.2d 1000, 145 Tex, 
Cr. 66—Carroll v. State, 158 S.W. 
2d 532, 143 Tex.Cr. 269. 

Utah.—Morton v. Hood, 143 P.2d 434, 
105 Utah 484. 

Vt.—State V. Boudreau, 16 A.2d 262, 
111 Vt. 351—^Bennett v. Robertson, 
177 A. 625, 107 Vt. 202, 98 A.L.R. 
162. 

Va.—^Williams v. Commonwealth, 71 
S.B.2d 73, 193 Va. 764—Epps v. 
Commonwealth, 56 S.E.2d 237, 190 
Va. 93—Butler v. Parrocha, 43 S. 
E.2d 1, 186 Va. 426—^Virginia Elec. 
& Power Co. v. Hall, 34 S.E.2d 382, 
184 Va. 102—Thornton v. Downes, 
14 S.B.2d 345, 177 Va. 461—Smith 
V. Commonwealth, 190 S.E. 91, 168 
Va. 703. 

Wash.—State v. Thorne, 260 P.2d 
331, 43 Wash.2d 47—Saffer v. Saf- 
fer, 264 P.2d 746, 42 Wash.2d 298— 
State V. Fliebman, 212 P.2d 794, 35 
Wash.2d 243—State v. Bogart, 153 
P.2d 607, 21 Wash.2d 765—State v. 
Sandros, 58 P.2d 362, 186 Wash. 
438. 

Wis.—State v. Major, 79 N.W.2d 76, 
274 Wis. 110—Jaster v. Miller, 69 
N.W.2d 265, 269 Wis. 223—Hamil¬ 
ton V. Reinemann, 290 N.W. 194, 
233 Wis. 672. 

70 C.J. p 1163 note 66. 

How statement established 

Previous inconsistent extrajudicial 
statement of witness cannot be con¬ 
sidered as substantive evidence of 
alleged facts recited in statement, 
regardless of whether its making is 
admitted by witness or proved by 
other witnesses after competent 
foundation for impeachment. 

U.S.—Ellis V. U. S., C.C.A.MO., 138 F. 
2d 612. 

Identifloatlon or denial 
Where witness merely identifies or 
denies contents of written state¬ 
ment made prior to trial, statement 
can be used only for impeachment 
purposes. 

Mich.—^Perry v. F. Byrd, Inc., 274 N. 
W. 335. 280 Mich. 580. 

CroBS-ezaanination of own witness 
Where a litigant, because of sur¬ 
prise, is allowed to cross-examine 
his own witness as to previous in¬ 
consistent statements, such previous 
statements have negative force only 
and are not affirmative^ substantive 
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effect of rendering nugatory the affirmative evidence 
given of a different state of facts.®* It has also 
been held that notwithstanding the fact that a writ¬ 
ten statement is offered solely for impeachment pur¬ 
poses, so much thereof as the witness at the time 
adopts by the admission of truth thereof becomes 
substantive evidence.®® So where the prior contra¬ 
dictory statement of the hostile witness of a party 
was admitted to impeach the credibility of the wit¬ 


ness, and during cross-examination by such party 
the witness affirmed the truth of the prior statement, 
such statement constitutes direct evidence of equal 
force with any other properly admitted evidence.®* 
Testimony in a deposition, given under oath and 
subject to the right of cross-examination is not 
“hearsay,” and contradictory statements therein may 
be accepted not only to impeach the witness but as 
substantive proof of the facts stated.®® 


E, CONTRADICTIOIT 


§ 629. Right to Contradict 

It Is competent for a party to contradict his adver¬ 
sary's witness by showing the facts to be otherwise than 
as testified to by him, and thus discredit the witness, and 
a party to a civil action or the accused in a criminal 
prosecution Is likewise subject to contradiction. 

It is competent for a party to contradict his ad¬ 


versary's witness by showing the facts to be other¬ 
wise than as testified to by him, and thus discredit 
the witness,56 although, strictly speaking, contra¬ 
diction is not impeachment,57 and a party to a civil 
action56 or an accused in a criminal prosecution who 
testifies in his own behalf,5& is likewise subject to 


proof unless witness reasserts truth 
of prior statements. 

—Ackerman v. Motor Sales & 
Service Co., 14 N.W.2d 345, 217 
Minn. 309. 

Md.—State, for Use of Chenoweth, 
V. Baltimore Contracting Co., 6 A. 
2d 626, 177 Md. 1. 

Party not hound 

Defendants, by offering in evi¬ 
dence without restriction two signed 
statements of plaintiff’s witness con¬ 
tradicting in material respects the 
witness’ testimony, were not bound 
by those parts of statements which 
were at variance with defendants’ 
principal defense, where witness was 
most unsatisfactory, and defendants 
simply wished to place in the record 
for the court’s benefit everything 
said by witness in connection with 
4LCCident to the end that his testimo¬ 
ny might be properly appraised In 
the light of all that he said. 

La.—^Domite v. Thompson, App., 9 So, 
2d 55. 

52. Idaho.—Portland Cattle Loan 
Co. v. Gemmell, 242 P. 798, 41 Ida¬ 
ho 756. 

53. Mich.—^Perry v. F. Byrd. Inc., 
274 N.W. 335, 280 Mich. 580. 

54. U.S.—^Harman v. U. S., C.A.W, 
Va., 199 P.2d 34—^Zlmberg v. U. 
S., C.C.AMass., 142 F.2d 132, cer¬ 
tiorari denied 65 S.Ct 38, 823 U.S. 
712, 89 L.Ed. 573. 

Ailldavlt 

WTiere plaintiff’s witness proved a 
hostile witness, plaintiff was entitled 
to cross-examine witness for pur¬ 
pose of Impeachment and, after wit¬ 
ness had testified that affidavit made 
by him was true, to use witness’ 
statements in the affidavit not only 
as bearing on witness* credlblUty 
but as affirmative evidence. 

U.S.—Stewart v. Baltimore & O. R. 
Co.. C.C.A.N.Y., 187 F.2d 627. 


55. Mo.—Pulitzer v. Chapman, 85 S. 
W.2d 400, 337 Mo. 298. 

Woelfle V. Connecticut Mut. Life 
Ins. Co. of Hartford, Conn., 112 S. 
W.2d 865, 234 Mo.App. 135. 

56. U.S.—Walder v. U. S., Mo., 74 
S.Ct. 354, 347 U.S. 62, 98 L.Bd. 503. 

Seaboard Tug & Barge, Inc. v. 
Bederl AB/Disa. C.A.Mass., 213 F. 
24 772—U. S. V. Klein, OA.!!!., 
187 F.2d 873, certiorari denied 71 
act. 1021, 341 U.S. 952, 96 L.Ed. 
1374—^Presley v, U. S., C.C.A.Cal., 
148 F.2d 634. 

U. S. V. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Ala.—Smith v. State, 73 So.2d 916, 
261 Ala. 270. 

Ark.—^Missouri & N. A. R. Co. v. 
Robinson, 66 S.W.2d 546, 188 Ark. 
334. 

CJal.—^People v. Von Hecht, 283 P. 
2 d 764, 133 CA..2d 26—People v. 
Hines, 275 P.2d 585, 128 C.A.2d 
421. 

Ga.—Smlthwick v. State, 34 S.E.2d 
I 28, 199 Ga. 292. 

Hayes v. Hay, 88 S.B.2d 306, 92 
Ga.App. 88—^Atlantic Coast Line 
R. Co. V. Hodges, 84 S.B.2d 711, 90 
Ga.App. 870—^Luckie v. Max 
■Wright, Inc., 82 S.B.2d 660, 90 Ga. 
App. 243—Banks v. Kllday, 76 S.B. 
2d 642, 88 Ga.App. 307—Hardware 
Mut. Cas. Co. V. Mullis, 43 S.B.2d 
122, 75 GcuApp. 233. 

Iowa.—^Bvans v. Holsinger, 48 N.W. 
2d 250, 242 Iowa 990, 28 A.L.R.2d 
1434. 

—State V. Luft, 179 P. 553, 104 
Kan. 353. 

L.a._State v. Poe, 38 So.2d 859, 214 
La. 606. 

Mass.—Langan v. Pianowski, 29 N.B. 
2 d 700, 307 Mass. 149—^Harrington 

V. Boston Elevated Ry. Co., 118 N. 
E. 880, 229 Mass. 421, 2 A.L.R. 
1067. 

Minn.—^Erickson v. Erickson & Co., 
2 N.W.2d 824, 212 Minn. 119. 
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Miss.—^Heafner v. State, 17 So.2d 806, 
196 Miss. 430. 

Mo.—^Massman v. Muehlebach, 95 S. 

W.2d 808, 231 Mo.App. 72. 

N.Y.—Newcomb v. Frink, 106 N.Y.S. 
2d 704. 

Or.—^Anderson v. Stanwood, 167 P.2d 
315, 178 Or. 306—State v. Ede, 117 
P.2d 235, 167 Or. 640. 

Pa.—Crew v. Gallagher, Com.Pl., 8 
CheshCo. 11, exceptions dismissed 
3 ChestCo. 94—Logue v. Potts 
Mfg. Co., Com.Pl., 5 Cumb.L.J. 64, 
modified on other grounds 112 A. 
2d 370, 381 Pa. 144. 

Tex.—Ross V. Cook, Civ.App., 151 S. 
W.2d 854, error refused. 

Hill v. State, 97 S.W.2d 202, 181 
Tex.Cr. 161. 

Wash.—O’Neil v. Crampton, 140 P. 

2d 308, 18 Wash.2d 579. 

70 C.J. p 1156 note 70. 

57. Mo.—^Talley v. Richart, 186 S. 
W.2d 23, 353 Mo. 912. 

It Is "rebuttal*” not 'impeaching,” 
to show that statement of witness as 
to what occurred is not true, and 
contradiction is one of means of re¬ 
butting testimony of witness. 

La.—State v. Poe, 38 So.2d 369, 214 
La, 606—State v. Monroe, 17 So.2d 
331, 205 La. 285. 

5& III.—Falcon v. La Roche, 123 N. 

E.2d 587, 4 IllA.pp.2d 112. 

Minn.—^Ryan v. Griffin, 62 N.W.2d 
504, 241 Minn. 91. 

Tenn .—Young v, Gregory Bus Line, 1 
Tenn.App. 282. 

Tex.—^Hornsby v. Houston Electric 
Co., Civ.App., 125 S.W.2d 346, er¬ 
ror dismissed Judgment correct. 
Wyo.—WllUs v. Willis, 49 P.2d 670, 
48 Wyo. 403, rehearing denied 54 
P.2d 814, 49 Wyo. 296. 

70 C.J. p 1166 note 71. 

59. Ala,—Holloway v. State, 89 So. 
2d 313, 88 Ala,App. 434, certiorari 
denied 89 So.2d 317, 265 Ala. 697. 
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contradiction, as are also an accomplice who testifies 
in a criminal case,^® and an interpreter.®^ Where 
certain evidence has been admitted to affect the 
credibility of a witness, his explanations thereof 
cannot be contradicted.®^ A hearsay statement of 
one not introduced as a witness is not subject to 
contradiction.®^ The fact that improper testimony 
is admitted without objection does not give the party 
putting it in the right to contradict it.®^ 

§ 630. - Contradicting One's Own Wit¬ 

ness 

a. In general 


b. Par^ or his employee called as wit¬ 
ness by adversary 

a. Ill General 

A party has a right to contradict his own witness by 
Independent evidence showing the facts to be different 
from those testified to by such witness. 

While, as a general rule, one may not impeach his 
own witness, as discussed supra § 477, a party has 
a right to contradict his own witness by independent 
evidence showing the facts to be different from 
those testified to by such witness,®® even though 


Cal.—^People v. Madison, 46 P.2d 169, 
3 C.2d 668. 

People V. Lowell, 176 P.2d 846, 77 

C.A.2d 341. 

Mass.—Commonwealth v. Galvin, 39 
N.E.2d 656, 310 Mass. 733. 

Miss.— Haefner v. State, 17 So.2d 806, 
196 Miss. 430. 

N.J.—State V. Steneck, 198 A. 848, 
120 N.J.Law 188, certiorari denied 
Steneck v. State of New Jersey, 59 
S.Ct. 89, 305 U.S. 627, 83 L.Bd. 401. 

Tex.—Rains v. State, 146 S.W.2d 176, 
140 Tex.Cr. 648. 
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60. Ark.—^Benton v. State, 94 S.W. 
688, 78 Ark. 284. 

61. Ala.—Pruitt v. State, 168 So. 
140, 232 Ala. 421. 

66. Conn.—State v. Schleifer, 130 
A. 184, 102 Conn. 708. 

63. Ala.—^Posey v. State, 67 So. 737, 
12 Ala.App. 193. 

64. Mass.—Bartlett v. City of Med¬ 
ford, 147 N.B. 739, 262 Mass. 311. 

65. TJ.S.—Northern Pac. Ry. Co. v. 
Everett, C.A.Wash., 232 P.2d 488— 
Sampsell v. Anches, C.C.A.Wash., 
108 P.2d 945. 

j^a.—Williams v. Schaeffer, 80 So.2d 
722, 262 Ala. 636—Oates v. Glover, 
154 So. 786, 228 Ala. 656. 

Ark.—^Hamlin v. Darr, 250 S.W.2d 
632, 220 Ark. 841—Sharpensteen v. 
Pearce, 245 S.W.2d 386, 219 Ark. 
916. 

Cal.—Rousseau v. Hurtado, 265 P.2d 
680, 122 C.A.2d 705, certiorari de¬ 
nied 76 S.Ct 64, 348 TJ.S. 843, 99 
L.Ed. 664, rehearinfir denied 75 S. 
Ct 209, 348 U.S. 890, 99 L.Bd. 700, 
certiorari denied 76 S.Ct. 91, 360 
TJ.S. 861, 100 L.Ed. 767, rehearing 
denied 76 S.Ct 184, 860 U.S. 906, 
100 L.Ed. 795. 

Conn.—^Delflno v. Warners Motor 
Exp., 114 A.2d 205, 142 Conn. 301— 
Weiner v. E. M. Loew*s Enterpris¬ 
es, 181 A. 921, 120 Conn. 581. 

D.C.—Pritchett v. U. S., 185 P.2d 433, 
87 U.S.App.D.C. 374, certiorari de¬ 
nied 71 S.Ct 608, 841 U.S. 906, 96 
L.Ed. 1344. 

Ga.—Nesbit v. State, 32 S.E.2d 207, 


71 GaApp. 744—^Davis v. State, 22 
S.E.2d 762, 68 Ga.App. 296. 

Idaho.—^Franklin v. Wooters, 46 P.2d 
804, 55 Idaho 619. 

Ill.—^Moore v. Miller, 119 N.E.2d 545, 

2 Ill.App.2d 623. 

Iowa.—^Healey v. Allen, 290 N.W. 
71, 228 Iowa 1303, rehearing denied 
and opinion supplemented 293 N.W. 
883, 228 Iowa 1303—White v. Zell, 
276 N.W. 76, 224 Iowa 359—Royer 
V. Erb, 269 N.W. 684, 219 Iowa 706. 
Kan.—^Amerine v. Amerine, 280 P.2d 
601, 177 Kan. 481. 

Ky.—^Newsome v. Commonwealth, 
164 S.W.2d 737, 287 Ky. 649—Har¬ 
vey V. Commonwealth, 152 S.W.2d 
282, 287 Ky. 92. 

La.—^Biagglni v. Toye Bros. Yellow 
Cab Co., App., 163 So. 780. 

Md.—State, for Use of Chenoweth, 

V. Baltimore Contracting Co., 6 A. 
2d 625. 177 Md. 1. 

Mass.—^Kavanaugh v. Colombo, 24 N. 

E.2d 14, 304 Mass. 379. 

Mich.—People v. Lee, 12 N.W.2d 418, 
307 Mich. 743—Ritchie v. Reo Sales 
Corporation, 262 N.W. 321, 272 
Mich. 684. j 

Minn.—Ryan v. Griffin, 62 N.W.2d 
604, 241 Minn. 91—^Van Tassel v. i 
Patterson, 60 N.W.2d 113, 235 Minn. 
162—^Vondrashek v. Dignan, 274 N. 

W, 609, 200 Minn. 630. 

Miss.—^Manning v. State, 195 So. 319, 
188 Miss. 393. 

Mo.—Talley v. Richart, 186 S.W.2d 
23, 353 Mo. 912— Corpus Juris cited 
iu Richeson v. Roebber, 159 S.W. 
2d 658, 659, 849 Mo. 132, 141 A.L. 
B. 1—^Draper v. Louisville & N. R. 
Co., 166 S.W.2d 626, 348 Mo. 886. 

Krause v, Laveme Park Ass'n, 
App., 240 S.W.2d 724—^Bowers v. 
Columbia Terminals Co., App., 213 
S.W.2d €63. 

Neb.— Corpus Juris cited in Guyette 
V. Schmer, 36 N.W.2d 689, 698, 160 
Neb. 669. 

—Corpus Juris cited in Cahow 
V. Michelas, 149 P.2d 233, 287, 62 
Nev. 295— Corpus Juris cited in 
Nevada Bock & Sand Co. v. Grich, 
93 P.2d 513, 624, 69 Nev. 345. 

K.H.—^Brock y. Robinson, 88 A.2d 
806, 97 N.H. 334. 
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N.J.—State V. Cooper, 92 A.2d 786, 
10 N.J. 532. 

Mesce Loan Co. v. Marinaro, 185 

A. 742, 117 N.J.Law 86. 

N.Y.—Podolsky v. Vincent, 89 N.T. 

S. 2d 625, 276 App.Div. 381—Yon¬ 
kers R. Co. V. Maltble, 296 N.T.S. 
411, 261 App.Div. 204. 

Del Piccolo V. Newburger, 9 N. 

T. S.2d 512. 

N.C.—State v. Tilley, 79 S.E.2d 473, 
239 N.C. 245—^McDowell v. Staley, 
55 S.E.2d 798, 231 N.C. 65—Ross 
V. Western Union Tel. Co., 13 S. 

B. 2d 671, 219 N.C. 324—State v. 
Cohoon, 174 S.B. 91, 206 N.C. 388. 

N.D.—Jacobson v. Mutual Ben. 
Health & Accident Ass’n, 296 N.W. 
645, 70 N.D. 666. 

Ohio.—State v. Duffy, 15 N.B.2d 635, 
134 Ohio St 16. 

Okl.—^In re Hamm’s Estate, 99 P.2d 
895, 186 Okl. 610— Corpus Juris 
cited iu Westgate Oil Co. v. Mc- 
Abee, 74 P.2d 1150, 1156, 181 Okl. 
487. 

Pa.—^Bvans v. Penn Mut. Life Ins. 
Co. of Philadelphia, 186 A. 133, 322 
Pa. 547—^Lawrence v. Godfrey, 146 
A. 107, 296 Pa. 474. 

Mock V. Purphy, 92 A.2d 699, 172 
Pa.Super. 226. 

Commonwealth y. Julius, Quar. 
Sess., 65 York Leg.Rec. 131. 

S.C.—White y. Southern Oil Stores, 
17 S.E.2d 150, 198 S.C. 173—State 
y. Nelson, 7 S.B.2d 72, 192 S.C. 422. 
Tenn.—^Hewgley v. General Motors 
Acceptance Corp., App., 286 S.W.2d 
365—Gillespie y. Federal Compress 
& Warehouse Co., 265 S.W.2d 21, 
87 TenmApp. 476—^Bank of Hen- 
dersonyille v. Dozier, 142 S.W.2d 
191, 24 TennApp. 178—^Ray v. 
Hutchison, 68 S.W.2d 948, 17 Tenn. 
App. 477—^Brasslield Hardware Co. 
V. Harris, 6 Tenn.App. 662. 

Tex.—^Texas Emp. Ins. Ass’n v. 
Cecil, Ciy.App., 285 S.W.2d 462, er¬ 
ror refused no reversible error— 
Hammit y. Westbrook, CivApp., 
262 S.W.2d 260—Travelers Ins. Co. 
V. Blazier, Ciy.App., 228 S.W.2d 
217, error dismissed—Whitefield v. 
Whitefield, Civ.App., 160 S.W.2d 
806, error refused—^tna Life Ins. 
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not surprised by the testimony of the witness, 
since this is not impeachment,®"^ or, at least, is not 
direct impeachment,®® although the incidental ef¬ 
fect of the introduction of such evidence is material¬ 
ly to discredit the witness;®® but a party cannot 
contradict his own witness where the only effect 
of the contradiction is to impeach the witness and 
not to give any material evidence on any issue 
in the case.^® Where a witness of a party testifies 
to certain conversations, the party calling him can¬ 
not testify to what he understood the conversations 


to be, contrary to what actually took place."^! 

Depositions. A party taking the deposition of 
a witness may contradict the testimony of such 
witness.^® 

b. Party or His Employee Called as Witness by 
Adversary 

A party who calls his adversary or his adversary’s 
employee as a witness may contradict him by showing 
that the facts are otherwise than as testified to by him. 

A party who calls his adversary as a witness 


Co. V. Love, Civ.App., 149 S.W.2d 
1071, error dismissed, judgment 
correct—City of Waco v. Criswell, 
Civ.App.. 141 S.-W.2d 1046—V^Tilte- 
fleld V. Whitefteld, Civ.App.. 140 S. 
W.2d 347—Corpus JtLxis cited In 
South Texas Coaches v. Eastland, 
Civ.App., 101 S.W.2d 878, 884, er¬ 
ror dismissed. 

Utah.—Schlatter v. McCarthy, 196 P. 
2d 968, 113 Utah 643. rehearing de¬ 
nied 198 P.2d 473, 113 Utah 560. 
Tp^,Va.—Keatley v. Hanna Chevrolet 
Co., 6 S.B.2d 1. 121 W.Va. 669. 

Wis.—Voss v. Metropolitan Cas. Ins. 
Co., 63 N.W.2d 96, 266 Wis. 150— 
State V. Timm, 12 N.W.2d 670, 244 
Wis. 508. 

23 C.J. p 50 note 59—70 C.J. p 1156 
note 78. 

Conclusiveness of testimony on par¬ 
ty calling witness unless contra-' 
dieted see Evidence § 1040. 

The term ’’contradict” is used in 
the familiar proposition of law that 
a party cannot impeach the character 
of his witness, but may contradict 
him as to any particular fact. 
Bouvier L. D. 

Party is not hound hy every state¬ 
ment of fact made by his witnesses. 
Conn.—^England v. Watkins Bros., 
186 A. 484, 122 Conn. 1. 

Utah.—Schlater v. McCarthy, 196 P. 
2d 968, 113 Utah 543, rehearing de¬ 
nied 198 P.2d 473, 113 Utah 560. 

Party himself as witness 

(1) Generally, the doctrine that a 
party may contradict his own wit¬ 
ness is applicable where the party is 
himself the witness; and where par¬ 
ty testifies unfavorably to himself, 
there is no “estoppel” preventing him 
from denying the truth of his testi¬ 
mony, since no one has acted on 
his representation, and there is no 
“waiver,” since there is no intention 
to waive. 

U.C.—^Alamo v. Del Rosario, 98 P.2d 
328, 69 App.D.C. 47. 

(2) However, In action for death 
allegedly caused hy premature birth 
of a baby due to automobile colli¬ 
sion, where plalntifiC testified that the 
haby was the issue of her marriage 
with her late husband who died less 
than three hundred days before 
child’s birtib. it being conclusively 


presumed under statutory provision 
that a child bom within three hun¬ 
dred days of the dissolution of a 
marriage is the child of the husband, 
plaintiff could not impeach her own 
testimony by offering medical evi¬ 
dence that child was born seven and 
one half to eight months after con¬ 
ception. 

La.—^Broughton v. T. S. C. Motor 
Freight Lines, 8 So.2d 76, 200 La. 
421. 

Witness friendly or hostile 

Evidence relevant to the Issues 
may not be excluded because it con¬ 
tradicts another witness called by 
the same party, whether such wit¬ 
ness is friendly or hostile. 

Mo.—Talley v. Richart, 185 S.W.2d 
23, 353 Mo. 912. 

An unexpectedly hostile witness 
may be contradicted by the party 
calling him. 

Tenn.—^King v. State, 216 S.W.2d 813, 
187 Tenn. 431. 

Written statements In evidence 

(1) Rule permitting contradiction 
of oral testimony of one’s own wit¬ 
ness is applicable to written state- j 
ments introduced in evidence. 

Mo.—Talley v. Richart, 186 S.W.2d 
23, 353 Mo. 912. 

(2) In action against landlord and 
tenant for injuries sustained by ten¬ 
ant’s customer when he fell down 
elevator shaft, testimony of plain¬ 
tiff that tenant’s employee, who rais¬ 
ed elevator gate, was not plaintiff’s 
fellow worker, was not objectionable 
as an effort by plaintiff to impeach 
hospital record previously submitted 

I by him, on which it was indicated 
I that such employee was a fellow 
worker of plaintiff, but such testi¬ 
mony was merely an attempt to cor¬ 
rect error in hospital record, and did 
nothing to discredit plaintiff’s previ¬ 
ous testimony. 

Minn.—^Dlx v. Harris Machinery Co., 
60 N.W.2d 628, 240 Minn. 2X8. 

Party who is surprised by unfavor¬ 
able testimony of his witness may 
contradict him by substantive tes¬ 
timony of other witnesses. 

Ark.—Johnson v. Daniels, 254 S.W. 

2d 946, 221 Ark. 276. 

Mich.—^Higdon v. Kelley, 83 N.'W.2d 
592, 339 Mich. 209. 
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N.T.—^Jacob & Emil Leitner, Inc., v. 
Scalzo, 22 N.T.S.2d 910, affirmed 26 
N.T.S.2d 672. 

Tex.—Neill v. State, 232 S.W.2d 722, 
155 Tex.Cr. 151—Jackson v. State, 
27 S.W.2d 1102, 116 Tex.Cr. 395. 

66 . Okl.—Westgate Oil Co. v. Mc- 
Abee, 74 P.2d 1160, 181 Okl. 487. 

70 C.J. p 1168 note 79. 

67. Nev.— Corpus Juris cited in Ca- 
how V. Mlchelas, 149 P.2d 233, 237, 
62 Nev. 295. 

70 C.J. p 1168 note 80. 

Time of collision 

Contradiction by witness for plain¬ 
tiff of testimony by another witness 
for plaintiff as to hour at which wit¬ 
ness informed her father that colli¬ 
sion occurred did not amount to im¬ 
peachment of plaintiff’s own witness. 
Ark.—^Hamlin v. Darr, 250 S.W.2d 
532, 220 Ark. 841. 

68 . Ohio—State v. Duffy, 16 N.E.2d 
635. 134 Ohio St. 16. 

69. Ala.—Oates v. Glover, 164 So. 
786, 228 Ala. 656. 

Md.—State, for Use of Chenoweth, v. 
Baltimore Contracting Co., 6 A. 2d 
626, 177 Md. 1. 

Mich,—^Higdon v. Kelley, 63 N.W.2d 
692, 339 Mich. 209. 

Minn.—Ryan v. Griffin, 62 N.W.2d 
504, 241 Minn. 91. 

N.D.—Jacobson v. Mutual Ben. 
Health & Acc. Ass’n, 296 N.W. 545, 
70 N.D. 566. 

Ohio.—State v. Duffy, 16 N.B.2d 535, 
134 Ohio St 16. 

Okl.—^In re Hamm’s Estate, 99 P.2d 
896, 186 Okl. 610—Westgate Oil Co. 
V. McAbee, 74 P.2d 1160, 181 Okl. 
487. 

70 C.J. p 1159 note 81. 

70. Tenn.—Gillespie v. Federal Com¬ 
press & Warehouse Co., 265 S.W.2d 
21, 37 Tenn.App. 476. 

1 Tex.—^Fenner v. American Surety Co. 

of New York, Civ.App., 166 S.W.2d 
I 279, error refused. 

70 C.J. p 1159 note 82. 

71- Pa.—Abolln v. Farmers’ Ameri¬ 
can Mut Fire Ins. Co. of Bucks 
County, 100 Pa.Super. 433. 

78. Mo.—Woelfle v. Connecticut Mut 
Life Ins. Co. of Hartford, Conn., 
112 S.W.2d 865, 234 Mo.App. 185. 

70 C.J. p 1159 note 84. 
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may contradict him by showing that the facts are 
otherwise than as testified to by him,’* and may 
himself testify as to such facts where the adverse 
party testifies to facts not called for as answers 
to the questions put to him,’^ but he cannot over¬ 
come the effect of the testimony of his adversary 
by mere assertion,’® and he cannot introduce evi¬ 
dence which tends merely to contradict his adversary 
without directly supporting his own case.’® 

The agent, employee, or servant of an adverse 
party may be contradicted in the same manner as 
the adverse party.” 

I 531 . -Absent Witness 

Althouflh there Is authority to the contrary. It has 
been held that a party who admits that an absent witness 
would testify to certain facts Is not thereby precluded 
from disproving such facts by contradictory testimony. 


WITNESSES §§ 630-632 


Although the contrary has been held,’® a party 
who admits that an absent witness would testify 
to certain facts is not thereby precluded from dis¬ 
proving sucli facts by contradirtory testimony, 
since an admission that the witness, if present, 
would give certain testimony is not equivalent to 
an admission that such proposed testimony is true 
or indisputable.®® 


g 532. - Answers on Cross-Examination 

A party Is free to contradict the answers which he 
has elicited from his adversary or his '"'*"*“* 

on cross-examination as to matters germane to the tesue, 
except where he makes the witness his ®nd one 

may. In a proper case, contradict testimony of his witness 


A party is free to contradict the answers whi<* 
he has elicited from his adversary or his adversary’s 
witness on cross-examination as to matters germane 
to the issue,8i even though not brought out on the 


73, Ala.—^Murphy v. Plckel, 87 So.2d 
844, 264 Ala. 362—Price v. Cox, 7 
So.2d 288. 242 Ala. 668. 

Cal.—Frymlre v. Brown, 210 P.2d 
707, 94 C.A.2d 334. 

Idaho.—Auslch v. Frank, 222 P.2d 
1073, 70 Idaho 494. 

Ill.—Kovell V. North Roseland Motor 
Sales, 276 IlLApp. 666. 

Iowa.— Tullis V. Tullis, 16 N.W.2d 
623, 235 Iowa 428—^Burch Mfg. Co. 

V. McKee, 2 N.W.2d 98, 231 Iowa 
t'sO—H ealey v. Allen, 290 N.W. 71, 
228 Iowa 1303, rehearing denied 
and opinion supplemented 293 
N.W. 883, 228 Iowa 1303— Boyer 
V. Erb, 269 N.W. 684, 219 Iowa 
705. 

Mich.—^Hall v. Horak, 44 N.W.2d 848, 
329 Mich. 16—City of Detroit v. 
Porath, 260 N.W. 114, 271 Mich. 42. 

Mo.— Corpus Juris cited in Rlcheson 
V. Roebber, 169 S.W.2d 658, 669, 
349 Mo. 132, 141 A.L.R. 1—Jones 
V. Chicago, R. I* & P* 

S.W.2d 94, 341 Mo. 640—^Lolordo v. 
Lacy, 88 S.W.2d 363, 337 Mo. 1097. 

Toomay v. Graham, App., 161 
S.W.2d 119—United Factories v. 
Brigham, APP*, 117 S.W.2d 662, cer¬ 
tiorari abashed State ex rel. United 
Factories v. Hostetter, 126 S.W.2d 
1173, 844 Mo. 386—Myers v. Gollo- 
day, App., 104 S.W.2d 1007, opinion 
quashed on other grounds State ex I 
rel. Galloday y. Shain, 110 S.W.2d | 
719, 341 Mo. 889—Steinmetz v. 

Saathoff, App., 84 S.W.2d 434. 
Nev.—Nevada Rock & Sand Co. v. 

Grich. 93 P.2d 613, 69 Nev. 346. 
N.Y.—^In re Tessitore's Estate, 99 
N.T.S.2d 776. 

Pa.—Boyle v. Pennsylvania R. Co., 31 
A.2d 89, 346 Pa. 602—BogdanoflC, to 
Use of Grossman, v. Manis, 30 A.2d 
321, 346 Pa. 248—^Frew v. Barto, 26 
A.2d 906, 346 Pa. 217. 


Pagliarulo v. Lippolis, 173 A. 
709, 114 Pa.Super. 63—Sebastian- 
elli V. Frank, 166 A. 664, 108 Pa. 
Super. 550. 

Fritsch V. Eagle Const. Co., Co., 

93 Pittsb.Leg.J. 181. 

Wash.—Gillett v. Lydon, 246 P.2d 
1104, 40 Wash.2d 916—Crown v. 
Miller. 91 P.2d 713, 199 Wash. 
354—Hair v. Old Nat. Ins. Agency, 
61 P.2d 398, 184 Wash. 477. 

Wis. — ^Voss V. Metropolitan Cas. Ins. 

Co., 63 N.W.2d 96, 266 Wis. 150. 

70 C.J. p 1159 note 85. 

Conclusiveness of testimony of ad¬ 
verse party unless contradicted see 
Evidence § 1040 b. 

Party as witness within statute 
An adversary party who is called 
by, and testifies for, the opposite 
party is a “witness” within statute 
under which a party who produces a 
witness may contradict him by other 
evidence. 

Mass.—Klein v. Keresey, 29 N.B.2d 
703, 307 Mass. 51. 

xrse of deposition 

Party, who Introduced deposition 
of adverse party, was not precluded 
from introducing testimony by him¬ 
self and other witnesses, contradict¬ 
ing the evidence contained in such 
deposition, by the rule that a party 
may not directly impeach his own 
witness. 

Mo.—^Rlcheson v. Roebber, 159 S.W. 
2d 658, 349 Mo. 132, 141 A.L.R 1* 

Testimony of deceased parties 

In suit to establish mechanic's 
lien, where owner of deed of trust 
covering property and his alleged 
agent died subsequent to first trial, 
materialman, by putting in evidence 
at second trial testimony of deceased 
parties, did not thereby make them 
his own witnesses so as to be bound 
by their testimony. 
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Mo.—^Major v. McVey, App., 128 S.W- 
2d 347. 

74. Ind.—^Dragoo v. Dragoo, 10 Ind- 
96. 

70 C.J. p 1160 note 86. 

75 . Mich.—City of Detroit v. Po¬ 
rath, 260 N.W. 114. 271 Mich. 42. 

76. Iowa.—Wilson v. Prettyman, 192 
N.W. 413, 196 Iowa 598. 

70 C. J. p 1160 note 87. 

77. U.S.—^Zumwalt v. Gardner, C.C.A. 
Mo., 160 F.2d 298. 

Md.—Crowther v. Hirschmann, 190 
A. 760, 172 Md. 697. 

Mich.—City of Detroit v. Porath, 260 
N.W. 114, 271 MicK 42. 

Minn.—^Keough v. St. Paul Milk Co., 
286 N.W. 809, 205 Minn. 96. 

Mo,—Braun v. S. M. B. Hunt Sash 
& Door Co,, App., 139 S.W.2d 637— 
United Factories v. Brigham, App., 
117 S.W.2d 662, certiorari quashed 
State ex rel. United Factories v. 
Hostetter, 126 S.W.2d 1173, 344 Mo. 
386. 

70 C.J. p 1160 note 90. 

Conclusiveness of testimony of agent, 
employee, or servant of adverse 
party unless contradicted see Evi¬ 
dence § 1040 b. 

78. ni.—Van Meter v. People, 60 
Ill. 168. 

70 C.J. p 1160 note 91. 

79 . Neb.—Burris v. Court, 66 N.W. 
1131, 48 Neb. 179. 

70 C.J. P 1160 note 92. 

Effect of admission that testimony 
would be as alleged to avoid a 
continuance see Continuances 9 
109 b. 

80. Ala.— Corpus Jdrls dted la 
Eason v. State, 4 So.2d 190, 191, 
30 Ala. App. 224. 

Meb.—^Burris v. Court, 66 N.W. 1131, 
48 Neb. 179. 

81. U.S.—U. S. V. Klein. C.A.I11., 187 
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direct examination,*^ except where he makes the 
witness his own by his questioning** or inquires in¬ 
to collateral or immaterial matters, as discussed in¬ 
fra § 633, Where a question on cross-examina¬ 
tion is properly objected to, and the objection er¬ 
roneously overruled, the party conducting the cross- 
examination is bound by the answer of the witness 
and has no right to contradict him by other evi¬ 
dence.*^ A voluntary statement by a witness dur¬ 
ing cross-examination does not make him a witness 
of the party cross-examining him as to that state¬ 
ment so as to prevent contradiction of it.** One 
may, in a proper case, contradict testimony of his 
witness educed by cross-examination.** 


98 C. J, S. 

§ 633. Collateral, Irrelevant, or Immaterial 
Matters 

a. In general 

b. Admissibility of evidence 
a. In G^eral 

As a general rule, a witness may not be contradicted 
as to collateral, Irrelevant, or Immaterial matters, and, 
accordingly, subject to some qualification, where a party 
brings out such matters on cross-examination of his 
adversary's witness, he may not contradict the witness’ 
answers. 

It is laid down as a general rule that a witness 
cannot be contradicted for the purpose of impeach¬ 
ment as to collateral, irrelevant, or immaterial mat¬ 
ters,*^ and, accordingly it is generally held, with 


F.2d 873, certiorari denied 71 S.Ct 
1021, 341 U.S. 952, 95 L.Ed. 1374— 
Nye & Nissen v. tJ. S., C.C.A.Cal., 
168 F.2d 846, affirmed. 69 S.Ct 766, 
836 U.S. 613, 93 L-Ed. 919. 

Ark.—^Missouri Pac. Transp. Co. v. 
Sharp, 108 S.W.2d 579, 194 Ark. 
405. 

Cal.—^People v. Lowell, 175 P.2d 846, 
77 C.A2d 341. 

D.C.—^Boyd V. Johnston, Mun.App., 52 
A2d 497. 

iTy.—^Hensley v. Commonwealth, 95 
S.W.2d 664. 264 Ky. 718—Louis¬ 
ville & N. R. Co. V. McCoy, 87 
S.W.2d 921, 261 Ky. 435. 

Me.—State v. Kouzounas, 17 A. 2d 
147, 137 Me. 198. 

Miss.—^Heafner v. State. 17 So.2d 806, 
196 Miss. 430. 

Neb.—^Washingrton v. State, 70 N.W. 
2d 378, 160 Neb. 385. 

N.J.—^B^eman v. Mauer, 80 A 2d 116, 
13 N.J.Super. 18. 

Pa.—Commonwealth v. Graham, 86 
A2d 632, 170 Pa.Super. 343. 

W.Va.—Spence v. Browning Motor 
Freight Lines, Inc., 77 S.E.2d 806, 
138 W.Va. 748—State v. Blanken¬ 
ship, 69 S.E.2d 398, 137 W.Va. 1. 

70 aj. p 1160 note 96. 

Answers as to collateral, irrelevant, 
or immaterial matters see infra 9 
683. 

Answers of accused to questions 

asked him which were not collateral 

were subject to be contradicted. 

Ark.—^Francis v. State, 77 S.W.2d 66, 
190 Ark. 93. 

88 i D.C.—^Boyd V. Johnston, Mun. 
App., 62 A2d 497. 

70 C.J. p 1161 note 96. 

83. N.J.—Osbun v. De Young, 122 
A 809, 99 N. J.Law 204. 

70 C.J. p 1161 note 97. 

84h N.T.—Sherman v. Delaware, etc., 
R. Co., 13 N.B. 616, 106 N.T. 642. 

85. N.T.—Colwell v. Colwell, 43 
N.T.S. 439, 14 App.Div. 80. 

86 . Pa.—Western Show Co. v. Mix, 
173 A 183, 316 Pa. 139. 

70 C.J. P 1161 note 2. 


Contradiction of irrelevant and col¬ 
lateral matters on cross-examina¬ 
tion see infra § 633. 

87. U.S.—^Moyer v. A33tna Life Ins. 
Co., C.C.APa.. 126 F.2d 141—U. S. 
V. Hannon. C.C.APa.. 106 F.2d 390, 
certiorari denied Hannon v. U. S., 
60 S.Ct. 124, 308 U.S. 694, 84 

L.Ed. 497, three cases, Rosenberg 
V. U. S., 60 S.Ct. 125, 308 U.S. 694, 
84 L.Ed. 497, and Stone v. U. S., 
60 S.Ct. 125, 308 U.S. 694, 84 

L.Ed. 498—Yoder v. U. S., C.CA. 
Okl., 71 F.2d 86. 

Moyer v. Aetna Life Ins. Co., 
D.C.Pa., 39 F.Supp. 725, affirmed, 
C.C.A, 126 F.2d 141. 

Ala.—Killian v. Webber, 64 So.2d 634, 
36 Ala.App. 254—Allen v. State, 
191 So. 807, 29 AlaApp. 80, re¬ 
versed on other grounds 191 So. 
809, 238 Ala. 437. 

Ark.—Eddington v. State, 286 S.W.2d 
473, 226 Ark. 929—^Hawkins v. 

State, 267 S.W.2d 1. 223 Ark. 619— 
Waterman v. State, 164 S.W.2d 813, 
202 Ark. 934. 

Fla.—Boles v. State, 27 So.2d 298, 168 
Fla. 220. 

Hawaii.—^Territory v. Izumi, 84 Ha¬ 
waii 209. 

IlL—People V. Boulahanls, 68 N.E.2d 
467, 394 Ill. 266. 

Ky.—^Woods V. Commonwealth, 220 
S.W.2d 1012, 310 Ky. 896—Siler v. 
Commonwealth, 134 S.W.2d 945, 
280 Ky. 830. 

La.—State v. Wood, 40 So.2d 797, 215 
La. 396—State v. Fletcher, 27 So.2d 
179, 210 La. 409. 

Md.—Consolidated Beef & Provision 
Co. V. Witt & Co., 40 A2d 296, 184 
Md, 106—Quimby v. Greenhawk, 
171 A 69, 166 Md. 336. 

Mass.—Klein v. Fox, 109 N.B.2d 912, 
329 Mass. 623—Klein v. Keresey, 
29 N.E.2d 703, 307 Mass. 61. 

Mich.—^People v. Rose, 256 N.W. 636, 
268 Mich. 629. 

Miss.—^Patton v. State, 46 So.2d 90, 
209 Miss. 188—^Barry v. State, 192 
So. 841, 187 Miss. 221—Wilkinson 
v. City of Jackson, 170 So. 901, 177 
Miss. 414. 


Mo.—State v. Dees, 276 S.W.2d 201— 
State V. Swisher, 260 S.W.2d 6, 364 
Mo. 167. 

Mont.—State v. Deeds, 243 P.2d 314, 
126 Mont. 38—State v. Collett, 167 
P.2d 684, 118 Mont. 473—Dubie v. 
Batani, 37 P.2d 662, 97 Mont. 468, 

N.J.—Kiernan v. Mauer, Super.AD., 
80 A.2d 116, 13 N.J.Super. 18. 

N.T.—People v. Sorge, 93 N.B.2d 637, 
301 N.T. 198. 

Okl.—^Hutchinson v. State, Cr., 274 
P.2d 74. 

Pa.—Commonwealth v. Burdell, 110 
A2d 193, 380 Pa. 43—Common¬ 
wealth V. Peay, 86 A2d 426, 869 
Pa. 72, SO AL.R.2d 672—Common¬ 
wealth V. Petrillo, 19 A2d 288, 841 
Pa. 209. 

Commonwealth v. Kettering, 119 
A2d 680, 180 Pa.Super. 247—Com¬ 
monwealth V. Smith, 111 A2d 151, 
177 Pa.Super. 403—Commonwealth 
V. Graham, 86 A2d 632, 170 Pa.Su- 
per. 343. 

Spadone v. City of Carbondale, 
Com.Pl., 44 Lack. Jur. 218. 

R.L—^EUtchen v. Barrett, 192 A 809, 
68 R.I. 388. 

Tex.—Cloud V. Cloud, Civ.App., 139 
S.W.2d 826. 

Taylor v. State, 267 S.W.2d 828, 
160 Tex.Cr. 124—Speck v. State, 
188 S.W.2d 184, 148 Tex.Cr. 443. 

Vt—State V. Teltle, 90 A2d 662, 117 
Vt. 190—^Huckabee v. Montgomery, 
29 A2d 810, 113 Vt 75. 

Wash.—State v. Myers, 290 P.2d 253, 
47 Wash.2d 840—State v. Putzell, 
242 P.2d 180, 40 Wash.2d 174— 
State V. Thomas, 113 P.2d 73, 8 
Wash.2d 573—^Manos v. James, 110 
P.2d 887, 7 Wash.2d 695—Waxren 
V. Hynes, 102 P.2d 691, 4 Wash. 
2d 128—State v. Johnson, 78 P.2d 
1342, 192 Wash. 467. 

70 C.J. p 1161 note 3. 


Trial Judge^s examination of wit¬ 
ness was held improper as sanction¬ 
ing contradiction of witness by ir¬ 
relevant testimony merely impeach¬ 
ing him. 

N.T.—People v. Sellinger, 191 N.B. 
868, 265 N.T. 149. 
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some qualification, as hereinafter discussed, that, i amination of his adversar3r's witness, he cannot 
where a party brings out such matters on cross-ex- | contradict the witness’ answers,** especially where 


trader statute anthorlziiifir party to 
oontradlot Ills own witness by other 
evidence, testimony that It is pro¬ 
posed to contradict must have been 
material to issue on trial. 

Mass.—^Klein v, Keresey, 29 N.E.2d 
703, 307 Mass. 61—^Kavanaugh v. 
Colombo, 24 N.E.2d 14, 304 Mass. 
879. 

watbOxnwn defense 

Permitting plaintiff to impeach de¬ 
fendant’s witness by contradicting 
witness relative to testimony given 
in support of defense which defend¬ 
ant had since withdrawn was held 
prejudicial error. 

Colo.—^Prell V. Gormley, 38 P.2d 776, 
96 Colo. 579. 

U.S.—U. S. V. Lowe, C.A.N.J., 
284 P.2d 919, certiorari denied 77 
S.Ct. 59, 362 U.S. 838, 1 L.Ed.2d 
56—Herzog v. U. S., C.A.Cal., 226 
P.2d 561, opinion adhered to 236 
P.2d 664, certiorari denied 77 S.Ct 
54, 352 U.S. 844, 1 L.Bd.2d 69— 
Corpus Juris cited la Cwach v. 
U. S., G.A.Mlnn., 212 F.2d 620, 
530—^Martin v. Texas Bmp. Ins. 
Ass'n., C.A.Tex., 193 F.2d 645— 
Shanahan v. Southern Pac. Co., 
C.A.CaZ., 188 P.2d 664—U, S. v. 
Klass, aCA.N.J., 166 P.2d 373— 
Poster V. TJ. S., C.C.A.Iowa, 145 
P.2d 873—Simon v. tr, S., C.C.A. 
W.Va., 123 P.2d 80, certiorari de¬ 
nied 62 S.Gt 412, 314 U.S. 694, 86 
L.Bd. 556—^Despiau v. U. S. Cas. 
Co., C.C.A.Puerto Rico, 89 F.2d 43, 

U. S, V. Stoehr, D.C.Pa., 100 P. 
Supp. 143, affirmed, C.A., 196 P.2d 
276, 33 A.L.R.2d 836, certiorari de¬ 
nied Stoehr v. U. S., 73 S.Ct 28, 
844 U.S. 826, 97 L.Bd. 643. 

Ala.—Clancy Lumber Co. v. Howell, 
70 So.2d 239, 260 Ala. 243. 

Tgiii ifl-w V. Webber, 64 So,2d 634, 
36 Ala-App. 254—^Bndsley v. State, 
164 So. 396, 26 Ala.App. 605. 

Ark.—^Eddington v. State, 286 S.W.2d 
473. 226 Ark. 929—Waterman v. 
State, 164 S.W.2d 813, 202 Ark. 934. 
Cal.—People v. Malicoat 201 P.2d 
850, 89 C.A.2d 742—People v. Bur- 
ness, 127 P.2d 623, 63 C.A.2d 214— 
Sales V. Bacigalupi, 117 P.2d 899, 
47 aA.2d 82. 

Colo.—Trujillo v. People, 178 P.2d 
942, 116 Colo. 167. 

Conn.—State v, Weinrib, 99 A.2d 145, 
140 Conn. 247—Blrsch v. Vegiard, 
77 A.2d 85, 137 Conn. 302. 

HC.—Ewing V. U. S., 136 P.2d 633, 77 
U.S.APP.D.C. 14, certiorari denied 
63 S.Ct 829, 818 U.S. 776, 87 L.Ed. 
1145, rehearing denied 63 S.Ct 991, 
318 U.S. 808, 87 L.Ed. 1167—Mc¬ 
Kenzie V. U. S., 126 P.2d 638, 76 
U.S.APP.D.C. 270. 

Howser v. Pearson, D.C., 95 F. 
Supp. 936. 


Kelly V. U. S., Mun.App., 78 A.2d 
232. 

Fla—Patterson v. State, 26 So.2d 
718, 157 Fla- 304, certiorari de¬ 
nied 67 S.Ct 362, 329 U.S. 789, 91 
L.Ed. 676. 

Ga—Park v. State, 61 S.B.2d 832, 
204 Ga 766. 

111.—^Bowman v. Illinois Cent R. Co., 
132 N.B.2d 668, 9 Ill.App.2d 182. 

Ind.—Pollard v. State, 94 ]Sr.B.2d 912, 
229 Ind. 62. 

Iowa—State v. Murray, 28 K.W.2d 
498, 238 Iowa 861. 

Ky.—Coomer v. Commonwealth, 167 
S.W.2d 97, 288 Ky. 698. 

La.—State v. Washington, 74 So.2d 
200, 226 La 1021. 

Me.—State v. Spragua 199 A. 705, 
136 Me. 470—^Hill v. Pinnemore, 
172 A. 826, 132 Me. 469. 

MdL-^onsolidated Beef & Provision 
Co. V. Witt & Co., 40 A.2d 296, 184 
Md. 106. 

Mass.—Commonwealth v. Farrell, 78 
N,B.2d 697, 322 Mass. 606—Com¬ 
monwealth V. Connolly, 33 N.B.2d 

i 803, 308 Mass. 481. 

Minn.—State v. Silvers, 40 N.W.2d 
630, 230 Minn. 12. 

Miss.—Holden v. State, 86 So.2d 208 
—Wilkinson v. City of Jackson, 170 
So. 901, 177 Miss. 414—White v. 
State, 153 So. 387, 169 Miss. 332— 
Powers V. State, 151 So. 730, 168 
Miss. 541. 

Mo.—Willis V. Wabash R. Co., 284 
S.W.2d 603—State v. Bagby, 93 S. 
W.2d 241, 338 Mo. 961. 

Harter v. King, App., 269 S.W.2d 
94 —Corpus Juris cited in Weaver 
V. Scofield, App., 198 S.W.2d 240, 
242—State v. Lynn, App., 184 S.W. 
2d 760—^Hoffman v. Graber, App., 
163 S.W.2d 817. 

Neb.—Griffith v. State, 69 N.W.2d 
701, 167 Neb. 448—^Latham v. State, 
40 N.W.2d 622, 162 Neb. 113. 

N.H.—State v. Thorp, 171 A. 633, 86 
N.H. 601. 

N.J.—State V. Schuler, 100 A.2d 665,1 
28 N.J.Super. 275—State v. Hatch, 
91 A.2d 273, 21 N.J.Super. 394. 

N.T.—^People v. McCormick, 103 N.B. 
2d 629, 303 N.Y. 403—People v. 
Sorge, 93 N.E.2d 637, 301 N.T. 198 
—^People V. Perry, 14 N.E.2d 793, 
277 N.T. 460. 

People V. Fritz, 111 N.Y.S.2d 
734, 279 App.Div. 1020—^People v. 
Brown, 38 N.T.S.2d 89, 266 App. 
Div. 153, affirmed 60 N.B.2d 236, 
290 N.Y. 830. 

People V. Bilanchuk, 106 N.Y.S.2d 
380, 199 Misc. 871. 

N.C.—In re Gamble, 93 S.B.2d 66, 
244 N.C. 149—State v. Phillips, 82 
S.B.2d 762, 240 N.C. 616—State v. 
Choate, 46 S.E.2d 476, 228 N.C. 491 
—State V. King, 30 S.B.2d 280, 224 
N.C. 329—State v. Spaulding, 5 S. 
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B.2a 715, 216 N.C. 588—State ▼. 
Roberson, 8 S.B.2d 277, 215 N.C. 
784—State v. Carden, 188 S.B. 898, 
209 N.C. 404, certiorari denied 
Carden v. State of North Carolina, 
66 S.Ct. 960, 298 U.S. 682, 80 L.Bd. 
1402—State v. Jordan, 177 S.B. 383, 
207 N.C. 460. 

N.D.—State, for Benefit of Work¬ 
men’s Compensation Fund v. Co¬ 
lumbus Hall Ass’n, 27 N.W.2d 664, 
76 N.D. 276. 

Okl.—^Prey v. State, 266 P.2d 502, 97 
Okl.Cr. 410—Williams v. State, 71 
P.2d 781, 62 Okl.Cr. 894. 

Or.—State v. Elliott, 289 P.2d 1076. 
206 Or. 82—^Peters v. Consolidated 
Freight Lines, 78 P.2d 713, 167 Or. 
606. 

Pa.—Commonwealth v. Burdell, 116 
A.2d 193, 380 Pa. 43—Common¬ 
wealth V. Peay, 85 A.2d 425, 369 Pa. 
72, 30 A.L.R.2d 672—Common¬ 

wealth V. Neill, 67 A.2d 276, 362 
Pa. 607. 

Commonwealth v. Kettering, 119 
A.2d 680, 180 Pa.Super. 247—Com¬ 
monwealth V. Shultz, 176 A. 288, 
116 Pa-Super. 177—Commonwealth 
V. Graham, 85 A.2d 632, 170 Pa.Su¬ 
per. 343. 

Spadone v. City of Carbondale. 
Com.Pl., 44 Lack.Jur. 218. 

Tenn.—Gray v. State, 235 S.W.2d 
20, 191 Tenn. 626. 

Xex.—Cloud V. Cloud, Civ.App., 139 
S.W.2d 826. 

Cox V. State, 246 S.W.2d 474, 167 
Tex.Cr. 61—^Burnet v. State, 205 
S.W.2d 47, 160 Tex.Cr. 675—^Arm- 
entrout v. State, 136 S.W.2d 479, 
188 Tex.Cr. 238. 

Vt—State V. Teitle, 90 A.2d 662, 117 
Vt. 190 —Macauley v. Hyde, 42 A. 
2d 482, 114 Vt. 198—^Huckabee v. 
Montgomery, 29 A.2d 810, 118 Vt. 
76. 

Wash.—State v. Andorson, 285 P.2d 
879, 46 Wash.2d 864—State v. Putz- 
ell, 242 P.2d 180, 40 Wash.2d 174 
—State V. Goebel, 218 P.2d 300, 86 
Wash.2d 367—State v. Kritzer, 162 
P.2d 967, 21 Wash.2d 710—^Manos 
V. James, 119 P.2d 887, 7 Wash.2d 
695—Warren v. Hynes, 102 P.2d 
691, 4 Wash.2d 128—State v. John¬ 
son. 73 P.2d 1342, 192 Wash. 467— 
State V. Sandros, 58 P.2d 362, 186 
Wash. 438—State v. Navone, 39 P. 
2d 884, 180 Wash. 121. 

70 C.J. P 1162 note 6. 

Xu crimioal case, cross-examiner 

is not permitted to introduce rebut¬ 
tal evidence to contradict witness on 

collateral matters. 

Ohio.—State v. Cochrane, 84 N.E.2d 
742, 161 Ohio St. 128. 

State V. Hickman, 67 N.EL2d 816, 
77 Ohio App. 479. 
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new matter is brought out and the cross-examiner 
thereby makes the witness his own,89 or where the 
matter is brought out in direct examination of 
the party’s own witness and does not hurt his 
case;98 nor is it permissible to impeach the cred¬ 
ibility of witnesses by injecting irrelevant and im¬ 
material issues and then contradicting them there- 
on.9l 

The rule forbidding impeachment of a witaess by 
contradicting him on a collateral or immaterial mat¬ 
ter applies where the cross-examiner reads from 
testimony of the wdtness at a former trial,92 or 
from the witness’ deposition,93 or offers exhibits for 


the sole purpose of contradicting witness on an 
immaterial matter,or where there was no evidence 
to show that the statements sought to be contra¬ 
dicted related to the case on trial.®* 

Although it has been held that the rule that a 
litigant is bound by the answer of a witness elicited 
on cross-examination does not apply where the wit¬ 
ness is the adverse litigant,9* it is generally held 
that the rule forbidding contradiction of a witness 
on an irrelevant, immaterial, or collateral matter 
elicited on cross-examination applies where the wit¬ 
ness is a party to the action,®^ or accused in a 
criminal prosecution.®* 


89. N.J.—State v. Mor, 89 A. 755. 
85 N.JXaw 658. 

N.T.—Smith V. Lehigh Valley R. 
Co.. 69 N.B. 729, 177 N.Y. 379. 

90. Md.—^Travelers’ Ins. Co. v. Her¬ 
mann, 140 A. 64, 164 Md. 171. 

91. U.S.— U. S. V. Lawinskl, C.A.I11., 

196 F.2d 1. ^ 

Gaynor v. Atlantic Greyhound 
Corp.. D.CPa.. 86 F.Supp. 284. re¬ 
versed on other grounds, C.A., 183 
F-2d 482. « 

Xia.—Smith v. State, 73 So.2d 916, 
261 Ala. 270—^Dickinson v. State, 
162 So. 29, 228 Ala. 28. 

Killian V. Webber, 54 So.2d 634, 
36 Ala,App. 254. 

^gjL—People V. Malicoat, 201 P.2d 
850, 89 C.A.2d 742 —People v, Agul- 
lana, 40 P.2d 848, 4 C.A.2d 34, 

Fla.—^Patterson v. State, 26 So.2d 
713, 157 Fla. 804, certiorari denied 
67 S.Ct. 362, 329 U.S. 789, 91 L,Ed. 
676 

Iowa.—State v. Murray, 28 N.W.2d 
498, 238 Iowa 861—State v. Boston, 
11 N.W.2d 407, 233 Iowa 1249. 

_Nolan V. Commonwealth, 87 S. 

W.2d 946, 261 Ky. 384. 

La.—State v. Wood, 40 So.2d 797, 216 
396. 

ji4e.—State v. Kouzounas, 17 A.2a 
147. 137 Me. 198. 

Md.—Consolidated Beef & Provision 
Co. V. Witt & Co., 40 A.2d 295, 184 
Md.*l06. 

Mont.—O’Sullivan v. Simpson, 212 
P 2d 435, 123 Mont. 314—State v. 
Stevens, 172 P.2d 299. 119 Mont. 
169 

N.H.-^'Winslow v. Dletlln, 121 A.2d 
678,100 N.H. 147. 

Okl —^<Mrptis Juris dted in Drakos 
V.’ Jones. 118 P.2d 388. 891, 189 
Okl. 593. 

Or.—State v. Elliott, 289 P.2d 1075, 
206 Or. 82—^Peters v. Consolidated 
Freight Lines, 73 P.2d 718, 167 Or. 
605. 

Pa.—Commonwealth v. Graham, 85 
A.2d 632, 170 Pa.Super. 343. 

Larson v, Dohler, Com.Pl., 21 
Brie Co. 160. 

g,C.—Smith v. Smith, 9 S.B.2d 684, 
194 S.C. 247. 


Tenn.— McMahan v. Tucker, 216 S. 
W.2d 356, 31 Tenn.App. 429. 

Tex,_Corpus Juris cited in Leyen- 

decker v. Strange, Civ.App., 204 S. 
W.2d 844, 848. 

Stiles V. State, 141 S.W.2d 327, 
139 Tex.Cr. 444. „ -r. 

Wash.—State v. Anderson, 285 P.2d 
879, 46 Wash.2d 864—O’Neil v* 
Crampton. 140 P.2d 308. 18 Wash.2d 
579. 

70 C.J. p 1163 note 8. 

Cross-examination on collateral or ir¬ 
relevant matters generally see su¬ 
pra § 484. 

‘Where accused testifies on his own 
behalf, it is improper to cross-exam¬ 
ine him as to any fact which is col¬ 
lateral and irrelevant to issue, mere¬ 
ly for the purpose of contradicting 
h fm by other evidence and discredit¬ 
ing his testimony in case he denies 
the facts, 

Ky.—Fry v. Commonwealth, 82 S.W. 
2d 431, 259 Ky, 387. 

92. N.Y,—Smith v. Lehigh Valley 
R. Co., 69 N.B, 729, 177 N.Y. 379. 

70 C.J. P 1164 note 9. 

93 . Neb.—Whiteside v. Adams Ex¬ 
press Co., 131 N.W. 953, 89 Neb. 
430. 

94 ^ U.S.—^Moyer v. Aetna Life Ins. 
Co., D.C.Pa., 39 F.Supp. 726, af¬ 
firmed, C,C.A., 126 F.2d 141. 

Kan.— Fidelity & Casualty Co, v. 

Reed, 86 P.2d 622, 149 Kan. 68. 
Minn.— Finseth v. Scherer, 166 N.W. 
124, 138 Minn. 355. 

Miss.— Wilkinson v. City of Jackson, 
170 So. 901, 177 Miss. 414. 

95 . Minn.-—State v. Liss, 176 N.W. 

51, 145 Minn. 45. 

96< —Goiuian v. BUckey, 64 P- 

2d 687, 146 Kan. 64. 
la wUl contest, answer of exeon- 
tor and heir, on cross-examination 
by contestants, denylngr conversation 
between executor and his sister, 
mother of contestants, was held not 
to preclude contradictory testimony 
by one of contestants in rebuttal. 

TTit n —Gorman v. Hickey, supra. 

97 . U.S.—^Moyer v. JEtna, Life Ins. 


Co.. D.C.Pa.. 39 F.Supp. 725, af¬ 
firmed, C.C.A., 126 F.2d 141. 

U.C.—^Howser v. Pearson, D.C., 95 F. 
Supp. 936. 

Kan.—^Fidelity & Casualty Co. v. 

Reed, 86 P.2d 523. 149 Kan. 58. 

Me.—Hill V. Finnemore, 172 A. 826, 
132 Me. 459. 

Magg^Kleln v. Fox, 109 N.B.2d 912, 
329 Masa 623. 

Miss.—^Barry v. State* 192 So. 841. 

187 Miss. 221. 

70 C. J. p 1164 note IS. 

98. U.S.—Simon v. U. S., C.C.A.W. 
Va., 123 F.2d 80, certiorari denied 
63 S.Ct 412, 314 U.S. 694, 86 L.Bd. 
555. 

Cal.—People v. Burness, 127 P.2d 623, 
53 C.A.2d 214. 

Colo.—Trujillo v. People^ 178 P.2d 
942, 116 Colo. 157. 

Fla.—^Boles v. State, 27 So.2d 293, 
158 Fla. 220. 

Ky.—^Keene v. Commonwealth, 210 S. 

W.2d 926, 307 Ky. 308. 

Mo.—State v. King, 119 S.W.2d 277, 
342 Mo. 975. 

Neb.—Latham v. State, 40 N.W. 2d 
622, 162 Neb. 113. 

N.J.—State V. Hatch, 91 A.2d 273, 21 
N.J.Super. 394. 

N.Y.—^People V. Rosenthal, 46 N.B.2d 
895, 289 N.Y. 482—People v. Perry, 
14 N.E.2d 793, 277 N.Y. 460. 

People V. Fritz, 111 N.Y.S.2d 
734, 279 App.Dlv. 1020—People v. 
Brown, 38 N.Y.S.2d 89, 266 App. 
Div. 153, affirmed 60 N.B.2d 236, 
290 N.Y. 830. 

People V. Bilanchuk, 106 N.Y.S. 
2d 330, 199 Misc. 871. 

N.C.—State v. Phillips, 82 S.B.2d 762, 
240 N.C. 616—State v. Choate, 46 
S.B.2d 476, 228 N.C. 491—State v. 
Broom, 22 S.E.2d 926, 222 N.C. 324 
—State V. Jordan, 177 S.B. 333, 207 
N.C. 460. 

OkL—^Frey v. State, 265 P.2d 602, 97 
Okl.Cr. 410—Giles v. State, 28 P.2d 
600, 56 Okl.Cr. 145. 

Pa.—Commonwealth v. Burdell, 110 
A.2d 193, 380 Pa. 43—Common¬ 
wealth V. Peay, 86 A.2d 426, 369 
Pa. 72, 30 A.L.R2d 672. 

Commonwealth v. Kettering, 119 
I A.2d 680, 180 Pa.Super. 247—Com- 
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The rule barring contradiction of a witness as 
to collateral matters, however, merely prohibits the 
calling of other witnesses or the offering of ex¬ 
trinsic evidence to contradict, and does not bar 
further examination of the witness himself on the 
chance that he may change his testimony.^® More¬ 
over, the rule is not an absolute rule of law and the 
trial judge may, in the exercise of a sound judicial 
discretion, admit evidence contradicting a witness on 
collateral or immaterial matters^ especially where 
the matter had been brought out on cross-examina¬ 
tion without objection,^ and even in such case the 
court commits no error in excluding testimony con¬ 
tradicting evidence admitted in cross-examination 
which is immaterial but not prejudicial.^ 


A witness may be contradicted on collateral mat¬ 
ters that are relevant to the issue,^ or on material 
matters, incompetent as evidence because of the 
means of proof, but admitted without objection,® 
or on irrelevant, immaterial, or collateral matters 
brought out in the direct examination of the wit¬ 
ness,® or on a matter which, although not relevant 
in and of itself, is relevant to the main matter on 
which the witness was properly contradicted,*^ or 
on a fact which, while not relating directly to the 
matter in issue, is material as tending to strengthen 
or corroborate his testimony,® or to prejudice the 
case of his adversary,® or on immaterial matters 
brought out on cross-examination where opposing 
counsel re&camines thereon,or on collateral mat- 


monwealth V. Graham, 85 A.2d 
632, 170 Pa.Super. 343. 

Tex.—^Taylor v. State, 267 S.W.2d 
828, 160 Tex.Cr. 124. 

Wash.—State v. Putzell, 242 P.2d 
180, 40 Wash.2d 174—State v. Goe¬ 
bel. 218 P.2d 300, 36 Wash.2d 367 
—State V. Johnson, 73 P.2d 1342, 
192 Wash. 467. 

70 C.J. P 1164 note 14. 

Signed confessioii, 

Fact that alleged confession of de¬ 
fendant, who appeared as witness, 
had been signed by defendant did 
not alter applicabiUty of prohibition 
against contradicting answers of 
witness as to collateral issues on 
cross-examination. 

K.Y.—People v. McCormick, 105 N.T. 
S,2d 671, 278 App.Div, 410, affirm¬ 
ed 103 N.B.2d 529, 303 N.Y. 403. 

99. N.Y.—People v. Serge, 93 N.B. 

2d 637, 301 N.Y, 193. 
Cross-easamiuatlon of party 
In action for injuries wherein 
plaintiff driver on direct and cross- 
examination testified to his precau¬ 
tionary driving habits, cross-exam¬ 
ination as to subseauent accident In 
which driver was involved and in 
which driver was purportedly on 
wrong side of road tended to con¬ 
tradict prior testimony and Impeach 
truthfulness, and was admissible to 
discredit driver on matter material 
to case, even though it could tend to 
influence ultimate issue of due care. 
U.S.--Atkinson v. Atchison, T. & S. 
P. By. Co., CA..N.M., 197 F,2d 244. 
Where accused gave indefinite an> 
ewers to questions concerning col¬ 
lateral matters, there is no merit to 
contention that prosecution was 
hound by his answers and could not 
cross-examine him further as to 
such matters. 

Mo.—State v. Crocker, 275 S.W.2d 
293. 

Confronting defendant with writ¬ 
ten statement, purportedly made by 
him, and reading from it consider¬ 
able inculpatory material amounts 


to the production of extrinsic evi¬ 
dence. 

N.Y.—^People v. McCormick, 103 N. 
E.2d 529, 303 N.Y. 403. 

1. Mass.—^Llzotte v. Warren, 19 N. 
E.2d 60, 302 Mass. 217. 

Mo.—LeGrand v. tJ-Drive-It Co., 247 
S.W.2d 706. 

Wash.—Gillett v. Lydon. 246 P.2d 
1104, 40 Wash.2d 915. 

70 C.J. p 1164 note 15. 

Contradicting answers 
While trial court has large meas¬ 
ure of discretion in admitting testi¬ 
mony impeaching or contradicting 
witness on collateral issue, discre¬ 
tion is not so extensive when it re¬ 
lates to the contradicting of answers. 
Or.—Peters v. Consolidated Freight 
Lines, 73 P.2d 713, 157 Or. 60B. 
Exclusion of evidence within discre¬ 
tion of court 

U.S.—Gay nor v. Atlantic Greyhound 
Corp., C.A.Pa., 183 P.2d 482. 
Mass.— Commonwealth v. Analetto, 
93 N.E.2d 390, 326 Mass. 115. 

N.C.—State v, Carden, 183 S.E. 898, 
209 N.C. 404, certiorari denied 
Carden v. State of North Carolina, 
56 S.Ct 960, 298 U.S. 682, 80 L.Ed. 
1402. 

2. Mo.—^LeGrand v. U-Drive-It Co., 
247 S.W.2d 706. 

70 C.J. p 1164 note 16. 

3. Mo.—State v. Wood, 11 S.W.2d 
1040, 321 Mo. 540. 

70 CJ. p 1164 note 17. 

4 . Cal.—Moody v. Pelrano, 88 P. 380, 
4 C.A. 411. 

Tex,—^Bodiford v. State, 253 S.W.2d 
1004, 158 Tex.Cr. 129. 

Eidecent exposure relevant to rape 
In prosecution for statutory rape 
of daughter, where defendant denied 
on cross-examination that he ever 
exposed himself to anybody, rebuttal 
evidence of defendant’s alleged inde¬ 
cent exposure to a neighbor woman 
at about the same time as alleged of¬ 
fense on daughter was admissible to 
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establish that defendant was of ex¬ 
hibitionist type, had a moral trait 
consistent with the charge, and to 
show abnormal conduct logically pro¬ 
bative of abnormal offense charged, 
and was not inadmissible as disclos¬ 
ing another offense. 

Pa.—Commonwealth v. Kline, 66 A.2d 
348, 361 Pa. 434. 

5. Mass.—Commonwealth v. Wake- 
lin, 120 N.E. 209, 230 Mass. 667. 

6 . Hawaii.—^Territory v. Izumi, 34 
Hawaii 209. 

Me.—State v. Sprague, 199 A. 705, 135 
Me. 470. 

70 C.J. p 1164 note 20. 

Contradiction of accused 

(1) Kule that witness cannot be 
impeached as to collateral facts or 
irrelevant matter, does not forbid the 
state to contradict testimony of ac¬ 
cused given in his examination in 
chief on an issue which he brought 
into the case. 

La.—State v. Fletcher, 27 So.2d 179, 
210 La. 409. 

(2) So, although the state Is boimd 
by defendant’s answer to question on 
cross-examination whereby state 
raises issue of defendant’s commis¬ 
sion of similar offenses, and may not 
contradict such answer, the state is 
not thus bound where issue was orig¬ 
inally tendered by defendant. 

Mo.—State v. King, 119 S.W.2d 277, 

342 Mo. 975. 

7. Tex.—^Missouri, etc., R. Co. v. Mi¬ 
lam, 60 S.W. 417, 20 Tex.Civ.App. 
688 . 

70 C.J. p 1164 note 21. 

8 . U.S,—Zimmerman v. U. S., C.C.A. 
N.Y., 289 F. 799. 

70 C.J. p 1165 note 22. 

9 . Vt—^Hambleton v. U. Aja Granite 
Co., 116 A. 102, 96 Vt 296—^Parmer 
V. Williams, 102 A. 932, 92 Vt 132. 

10 . Ky.—Childers v. Commonwealth, 
171 S-W. 149, 161 Ky. 440. 

Ohio.—Sabo v. State, 163 N.B. 28, 119 
Ohio St. 231. 
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ters testified to by a witness as being the founda¬ 
tion of his recollection.^^ 

A distinction has been drawn between contradic¬ 
tion of immaterial matter affecting the general char¬ 
acter of the witness and immaterial matter which 
affects his credibility in the particular case and 
permitting contradiction in the latter case.^^ One 
may contradict his witness as to irrelevant and col¬ 
lateral matters elicited by his adversary on cross- 
examination without objection.^^ The improper ad¬ 
mission of contradictory evidence, if not prejudicial 
to the adverse party, is not ground for reversal.^^ 

b. Admissibility of Evidence 

The test as to whether matter is collateral Is whether 
the party seeking to Introduce It for purposes of contra¬ 
diction would be entitled to prove It as part of his case 
and there are two classes of facts of which evidence Is 
admissible: (1) Facts relevant to some Issue In the case 
under the pleadings. <2) Facts admissible to discredit 
the witness as to bias, corruption, or the like. 

The test as to whether the matter is collateral, 


under the rules discussed supra subdivision a of 
this section, is whether the party seeking to intro¬ 
duce it for purposes of contradiction would be 
entitled to prove it as a part of his caseA® If a 
fact may be shown in evidence for any purpose 
independently of contradiction, it is not collateral 
There are two classes of facts of which evidence is 
admissible: (1) Facts relevant to some issue in the 
case under the pleadings. (2) Facts admssible to 
discredit the witness as to bias, corruption, or the 
like.i^ All matters not within these two classes are 
usually considered collateral.!® Testimony relating 
to s o methin g that transpires after the alleged com¬ 
mission of an offense for which accused is on trial 
is not necessarily collateral.!® 

In applying these rules and the rules discussed 
supra subdivision a of this section various matters 
testified to by a witness have been considered col¬ 
lateral, irrelevant, or immaterial and not subject to 
contradiction,®® or not collateral, irrelevant, or im- 


11- Cal.—People v. Evans. 41 P. 444, 
108 C. zvll. 

70 CJ. P 116B note 26. 

12- Ala.—Clancy Lumber Co. v. 
Howell, 70 So.2d 239, 260 Ala. 248. 

13- Pa.—Western Show Co. v. Mix. 
173 A. 183. 316 Pa. 139. 

14- Kan.—State v. Rieck, 23 P. 1076. 
43 Kan. 635. 

Pa.—Commonwealth v. NelU, 67 A. 2d 
276. 362 Pa. 507. 

16- D.C.—Corpus Juris cited ia Mar¬ 
tin V. U. S., 127 F.2d 365, 868, 75 
XJ.S.APP.L.C. 399. 

Ark.— Eddington v. State, 286 S.W.2d 
473. 225 Ark. 929. 

Ma—State v. Kouzounas, 17 A.2d 
147, 137 Ma 198. 

Minn.—Greene v. Mathiowetz, 3 N.W. 

2d 97, 212 Minn. 171. 

Mo.—Corpus juris guoted in Weaver 
V. Scofield, App., 198 S.W.2d 240, 
248. 

Pa.—Commonwealth v. Graham, 85 
A.2d 632, 170 Pa.Super. 343—Herr 
V. Erb, 62 A.2d 76, 163 Pa.Super. 
430. 

Wash.—State v. Putzell, 242 P.2d 180, 
40 Wash.2d 174—State v. Kritzer, 
162 P.2d 967, 21 Wash.2d 710—State 
V, Johnson, 73 P.2d 1342, 192 Wash. 
467. 

70 aJ. P 1165 note 27. 

16. Me.—State v. Kouzounas, 17 A. 

2d 147, 137 Me. 198. 

Waah.—State v. Gilmore, 267 P.2d 
216, 42 Wash.2d 624—State v. Put¬ 
zell, 242 P.2d 180, 40 Wash.2d 174— 
Warren v. Hynes, 102 P.2d 691, 4 
Wash.2d 128. 

Test of whether an attempted con¬ 
tradiction of a witness on cross-ex¬ 
amination Is with respect to a col¬ 
lateral matter, and therefore not per¬ 


missible, Is: Could the fact, as to 
which error is predicated, have been 
shown in evidence for any purpose 
independently of the contradiction? 
Wash.—State v. Sandros, 68 P.2d 362, 
186 Wash. 438. 

17. N.J.—State v. Schuler, 100 A.2d 
655, 28 KJ-Super. 275—State v. Sal- 
Imone, 89 A.2d 56, 19 K.J.Super. 600. 

Similar statement 
Answers made by witness to col¬ 
lateral Questions on cross-examina¬ 
tion are conclusive, except where 
Question put to witness on cross-ex¬ 
amination tends to connect him di¬ 
rectly with the cause or parties or 
where cross-examination is as to a 
matter tending* to show motive, tem¬ 
per, disposition, conduct, or interest 
of witness toward cause or parties. 
N-.C.—State v. Carden, 183 S.B. 898, 
209 N.C. 404, certiorari denied Car¬ 
den V, State of North Carolina, 56 
S.Ct. 960, 298 XJ.S. 682, 80 L.Ed, 
1402—State v. Jordan, 177 S.B. 333, 
207 N.C. 460. 

MotlveSk interest, or bias 

(1) Motives, interest, or bias of a 
witness are not collateral, and aft-1 
er he has testified to such matters he 

I may be contradicted. 

N.M.—^In re Chavez’ Will, 46 P.2d 666, 
39 N.M. 304. 

N.C.—In re Gamble, 93 S.B.2d 66, 244 
N.C. 149—State v. Spaulding, 5 S.B. 
2 d 716, 216 N.C. 538. 

70 C.jr. p 1166 note 80. 

(2) Conclusiveness of denial of in¬ 
terest or bias see supra § 563. 

18L N.J.—State v. Schuler, 100 A.2d 
555, 28 N.J.Super. 275. 

19. Me.—State v. Kouzounas, 17 A. 
2d 147. 137 Me. 198. 

20. U.S.—Herzog v. U. S., C.A.Cal., 
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226 F.2d 561, opinion adhered to 235 
P.2d 664, certiorari denied 77 S.Ct. 
54, 362 U.S. 844, 1 L.Bd.2d 59— 
Toder v. U. S., aC.A.Okl.. 71 F.2d 
85. 

Ark.—^Waterman v. State, 164 S.W.2d 
813, 202 Ark. 934. 

Qa.—Park ▼. State, 51 S.B.2d 882, 204 
Ga. 766. 

Iowa.—State v. Boston, 11 N.W.2d 
407, 283 Iowa 1249. 

Ky.—^Keene v. Commonwealth, 210 S. 
W.2d 926, 307 Ky. 308—^Pry v. Com¬ 
monwealth, 82 S.W.2d 431, 259 Ky. 
337. 

La.—state v. Washington, 74 So.2d 
200, 225 La. 1021. 

Md.—Consolidated Beef & Provision 
Co. V. Witt & Co., 40 A.2d 296, 184 
Md. 105. 

Mass.—Klein v. Pox, 109 N.B.2d 912, 
329 Mass. 623—Cleary v. First Na¬ 
tional Stores, 196 N.E. 868, 291 
Mass. 172. 

Miss.—^Holden v. State, 85 So.2d 208— 
Powers V, State, 161 So. 730, 163 
Miss. 541. 

Mo.—^Harter v. King, App., 269 S.W. 
2d 94—^Weaver v. Scofield, App., 193 
S.W.2d 240—State v. Lynn, App., 
184 S.W.2d 760. 

Mont.—^Dubie v. Batanl, 37 P.2d 662, 
97 Mont. 468. 

N.J.—State V. Hatch, 91 A.2d 273,. 
21 N.J.Super. 394. 

N.C.—State v. Choate, 46 S.B.2d 476^ 
228 N.C. 491. 

Ohio.—State v. Cochrane, 84 N.E.2d 
742, 151 Ohio St. 128. 

OkL_Corpus Juris cited In Drakes 

V. Jones, 118 P.2d 388, 891, 189 Okl. 
593. 

Pa.—Commonwealth v. Peay, 85 A 2d 
426, 369 Pa. 72, 30 AL.R.2d 672. 

Commonwealth v. Gra h a m , 85 A. 
2d 632, 170 Pa.Super. 343—^Berliner 
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material and so subject to contradiction.^! 

§ 634. La3ring Foundation for Contradiction 

As a general rule, no foundation need be laid for the 
admission of evidence strictly to contradict the testimony 
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of a witness, although It has been held that such founda¬ 
tion must bo laid as the basis for contradiction as to 
collateral matters. 

As a general rule, no foundation need be laid for 
the admission of evidence strictly to contradict the 


V. Schoenberg, 178 A. 330, 117 Pa. 
Super. 254—Commonwealth v. 
Shultz, 175 A. 288, 115 Pa.Super. 
177. 

Spadone r. City of Carbondale, 
Com.Pl., 44 Liack.Jur. 218. 

Tenn.—Gray v. State, 235 S.W.2d 20, 
191 Tenn. 526. 

^ 03 ^—Burnet v. State, 206 S.'W.2d 
47, 160 Tex.Cr. 676—Younger v. 
State. 123 S.W.2d 666, 136 Tex.Cr, 
10 . 

Wash.—State v. Thomas, 113 P.2d 73, 
8 Wash.2d 673—State v. Johnson, 
73 P.2d 1342, 192 Wash. 467. 

70 C.J. P 1165 note 28. 

Beputatioga of aconsea 

Method of testing accuracy and 
weight of witness’ statement as to 
existence of defendant's good reputa¬ 
tion is for the prosecution in good 
faith to ask witness whether he has 
heard of certain, rumors, occurrences, 
or charges as to specific acta of mis¬ 
conduct of defendant relating in gen¬ 
eral to the traits Involved In the 
charge, including defendant’s repu¬ 
tation as a law-abiding citizen, but 
prosecution is confined to answer giv¬ 
en by witness and can inquire no 
further. 

Cal.—^People v. Gin Shue, 137 P.2d 
742, 58 aA.2d 625. 

Oooupatioii of witness 
Okl.—Clark v. State, 239 P.2d 797, 
95 Okl.Cr. 119. 

Attack on the oredlbtUty of a wit¬ 
ness is a collateral matter and the 
cross-examiner is bound by the an- 

N.Y.—People v. Bllanchuk, 106 N.T. 
S.2d 330, 199 Misc. 871. 

raots material only as affecting gen¬ 
eral oredlbility 

Party is concluded by the answers 
given by a witness on cross-examina¬ 
tion to questions material only as 
affecting the witness’ general cred¬ 
ibility, such as previous conviction, 
evil associations, and the like. 
K.D.—Killmer v. Duchscherer, 72 N. 

W. 2d 650. 

Criminal, anti-sooial, and immoral 
conduct 

(1) Witness’ answers to questions 
relating to Immoral, anti-social, or 
criminal acts or conduct of the wit¬ 
ness are binding on the cross-exam¬ 
iner. 

N.T.—People v. McCormick, 106 N.Y. 
S.2d 571, 278 App.Div. 410, afllrmed 
103 N.B.2d 629, 303 N.Y. 403. 
N.C.—State v. Choate, 46 S.B.2d 476, 
228 N.C. 491—State v. King, 30 S. 
E.2d 280, 224 N.C. 329. 


(2) This rule applies to answers of 
accused to such questions on cross- 
examination. 

Ark.—Bevis v. State, 192 S.W.2d 113, 
209 Ark. 624—Gaines v. State, 186 
S.W.2d 164, 208 Ark. 293. 

Cal.—^People v. Jordan, 74 P.2d 619, 
24 C.A2d 39. 

N.T.—^People v. Rosenthal, 46 N,E.2d 
895, 289 N.T. 482. 

People V. Allen, 64 N.T.S.2d 619. 
N.C.—State v. Broom, 22 S.E.2d 926, 
222 N.C. 324. 

Okl.—Prey v. State, 265 P.2d 502, 97 
Okl.Cr. 410. 

(3) So, a witness* answer to an in¬ 
quiry as to any arrest pertains to a 
collateral matter and his answer is 
binding on the questioner. 

Okl.—^Hutchinson v. State, Cr., 274 
P.2d 74. 

(4) Same rule has been applied to 
an inquiry as to whether a witness 
Is a prostitute. 

Tex.—^Myers v. State, 194 S.W.2d 91, 
149 Tex.Cr. 301. 

(6) So, state was bound by answer 
of defendant’s witness to question 
asked on cross-examination to im¬ 
peach witness’ character as to wheth¬ 
er witness maintained hideout for 
notorious criminals. 

Mo.—State v. Bagby, 93 S.W.2d 241, 
338 Mo. 951. 

QUiestlonlxig “good driver” as to traf¬ 
fic offenses 

In action for injuries sustained 
when plaintiff drove his automobile 
at night into pile of dirt and rocks 
left by defendant in public highway 
allowing plaintiff to be interrogated 
on cross-examination as to previous 
traffic convictions was improper, not¬ 
withstanding plaintiff had previously 
testified In response to question 
asked on cross-examination that he 
considered himself a good driver, it 
being doubtful whether preliminary 
question was proper. 

Md.—^Nesbit v. Cumberland Contract¬ 
ing Co., 75 A.2d 339, 196 Md. 36, 20 
A.L.R.2d 1212. 

21. U.S—Atkinson v. Atchison, T. & 
S. F. Ry. Co., C.A.N.M., 197 P.2d 
244 — XT, s, V. Klein, C.AI11., 187 P. 
2d 878, certiorari denied 71 S.Ct. 
1021, 341 U.S. 952, 95 L..Ed. 1374— 
Nye & Nissen v. U. S., C.C.ACal., 
168 P.2d 846, affirmed, 69 S.Ct. 766, 
336 U.S. 613. 98 L.Ed. 919—U, S. v. 
Cramer, C.C.AN.Y., 137 P.2d 888, 
reversed on other grounds 65 S.Ct. 
918, 326 U.S. 1, 89 L..Bd. 1441. 
Ala.—^Vincent v. State, 165 So. 844, 
231 Ala. 657, certiorari denied 56 
S.Ct. 960, 298 U.S. 682, 80 Li.Bd. 
1402. 


Johnson v. State, 31 So.2d 667, 
33 Ala.App. 169, certiorari denied 
31 So.2d 670, 249 Ala. 433. 

Ark,—^Missouri Pac. Transp. Co. v. 

Sharp. 108 S.W.2d 579, 194 Ark. 405. 
Cal.—^People v. Lindsey, 203 P.2d 672, 
90 O.A.2d 558. 

Idaho.—State v. Mundell, 158 P.2d 
818, 66 Idaho 297. 

Ill.—^People V. Matthews, 194 N.E. 
220, 359 Ill. 171. 

Jackson v. Hursey, 118 N.E.2d 
348, 1 Ill.App.2d 598. 

Ind.—Pollard v. State, 94 N.B.2d 912, 
229 Ind. 62. 

Kan.—State v. Parker, 204 P.2d 684, 
166 Kan. 707, certiorari denied 
Coleman v. State of Kan., 70 S.Ct. 
102, 338 U.S. 860, 94 L.Ed. 527. 

Ky.—^Nolan v. Commonwealth, 87 S. 
W.2d 946. 261 Ky. 384—Louisville 
& N. R. Co. V. McCoy, 87 S.W.2d 
921. 261 Ky. 435. 

Me.—State v. Kouzounas, 17 A.2d 147, 
187 Me. 198. 

Minn.—Greene v. Mathlowetz, 3 N. 

W.2d 97, 212 Minn. 171. 

Miss.—Haefner v. State, 17 So.2d 806. 
196 Miss. 430. 

Mo.—State v. Miller. 208 S.W.2d 194, 
367 Mo. 363—Gildehaus v. Jones, 
200 S.W.2d 523, 356 Mo. 8. 

Neb.—^Washington v. State, 70 N.W. 

2d 378, 160 Neb. 385. 

N.J.—State V. Salimone, 89 A.2d 56, 
19 N.J.Super. 600. 

N.M.—In re Chavez’ Will, 46 P.2d 665, 
39 N.M. 304. 

N.C.—In re Gamble, 93 S.B.2d 66, 244 
N.C. 149. 

Ohio.—State v. Saundier, 43 N.E.2d 
298, 69 Ohio App. 91. 

Pa.—Commonwealth v. Turner, 88 A. 
2d 916, 871 Pa. 417, 32 A.L.R.2d 346 
—Commonwealth v. Kline, 65 A.2d 
348, 361 Pa. 434. 

S.D.—State v. Damm, 262 N.W. 7. 
62 S.D. 123, 104 A.L.R. 430, adhered 
to 266 N.W. 667, 64 S.D. 309. 

Tex.—^Elliott V. State, 276 S.W.2d 816, 
161 Tex.Cr. 356—Clark v. State, 264 
S.W.2d 106, 168 Tex.Cr. 180—Bodi- 
ford V. State, 253 S.W.2d 1004, 168 
Tex.Cr. 129—Banks v. State, 97 S. 
W.2d 219, 131 Tex.Cr. 196. 

Wash.—State v. Fairfax, 258 P.2d 
1212, 42 Wash. 2d 777—State v. 
Krltzer, 162 P.2d 967, 21 Wash.2d 
710. 

70 C.J. p 1166 note 29. 

Where Sntent is essential dement 
of crime, any matter tending to prove 
criminal intent of accused at time 
in question is not collateral with re¬ 
spect to impeachment. 

Wash.—State v. Gilmore, 257 F.2d 
216, 42 Wash.2d 624. 
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testimony of & witness.^^ However, it has been 
held that such foundation must be laid as a basis 
for contradiction as to collateral or incidental mat- 
ters.2* Where the essential elements of time and 
place were left out of the question relied on as 
the foundation of the contradiction sought to be 
introduced in.evidence, the contradiction is properly 
excluded however, although questions propound¬ 
ed for the purpose of laying a foundation for con¬ 
tradiction were not definite as to time, where the 
witnesses understood the time referred to, the foun¬ 
dation was proper.26 A party to an action or pro¬ 
ceeding, who has gone on the stand, may be contra¬ 
dicted, and his credibility impaired, by the evidence 
of witnesses called for that purpose, without first 
putting the same question, in form, to the party.-® 

Cross-examination to lay the foundation for the 
contradiction of testimony as to a matter in is- 
sue,27 or a collateral but relevant matter,^® is proper. 
However, the practice of permitting cross-exam¬ 
ination for the purpose of laying a foundation for 
contradiction will not sustain a “fishing” expedition 
by way of cross-examination.®® 

Introduction of evidence other than testimony. 
A diagfram, drawn in accordance with the testimony 
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of a witness, may be introduced into evidence with¬ 
out having been first exhibited to the witness whose 
evidence is contradicted;®® but under some cir¬ 
cumstances evidence, other than testimony, to con¬ 
tradict a witness may be excluded unless a proper 
foundation for its introduction is laid.®i 

Showing surprise to contradict one’s own wit¬ 
ness. Although it is necessary to show surprise in 
order to be allowed to impeach one’s own witness 
by showing inconsistent statements, as discussed su¬ 
pra § 578, for a party to contradict his own wit¬ 
ness by independent evidence showing the facts to 
be difiCerent from those testified to by such wit¬ 
ness, as considered supra § 630, it is unnecessary 
to show surprise as a foundation.®® 

Disclosure of names of contradicting witnesses. 
A witness cannot rightfully refuse to disclose the 
name of one who, according to the witness, was 
present when an offense is charged to have been 
committed, where such testimony might result in 
the contradiction of the witness’ testimony.®® 

§ 635. Time for Contradicting Witness 

Contradictory evidence may be offered in reply, al¬ 
though the subject matter thereof formed a part of the 
direct case of the party offering It, but may not be Intro- 


22. U.S.—U. S. V. Klein, C.A.I11., 187 
F.2d 873, certioraxi denied 71 S. 
Ct. 1021, 341 U.S. 962, 95 L-Bd. 
1374. 

70 C.J. P 1166 note 32. 

Laying foundation for evidence: 
Impeaching witness generally see 
supra § 480. 

Admissions, declarations, and 
statements see infra § 639. 
Documents see Infra 9 639. 
Impeaching character or reputation 
of witness see supra § 618. 
Inconsistent statements see supra 
§§ 598-609. 

To show interest or bias see supra 
S 566. 

XTot as lowing oontradlotory j 

statements 

It is not necessary to lay the same 
foundation in cross-examination of 
plaintiff to be able to prove acts and 
circumstances contradicting his tes¬ 
timony that is necessary to establish 
prior to the Impeachment of a wit¬ 
ness by former contradictory state¬ 
ments. 

Cal.—^Bennett v. Superior Court in 
and for San Diego County, 166 P. 
2d 318, 78 C~A-2d 203. 

Contradlctdon of dJxeot testimony 
ObjecUon that no predicate was 
laid for contradiction of witness was 
untenable where matters as to which 
contradiction was offered had been 
introduced on direct examination. 
Tex.—Moore v. State, 81 S.W.2d 1016, 
128 Tex.Cr* 469. 


23. Wash.—^Atkins v. Churchill, 194 
P.2d 364, 30 Wash.2d 869. 

70 C.J. P 1166 note 83. 

Contradiction as to collateral, irrel¬ 
evant, or immaterial matters gen¬ 
erally see supra § 633. 

Proper predicate made 

Testimony that defendant had ask¬ 
ed witness to support claim of alibi 
was competent, and proper predicate 
therefor was made when defendant, 
testifying in his own behalf, denied 
having made such a request. 

Miss.—^Payne v. State, 37 So.2d 748, 
204 Miss. 455. 

24 . S.C,—State V. Ballew, 63 S.B. 
688 , 64 S.B. 1019, 83 S.C. 82, 18 
Ann.Cas. 569. 

25. Iowa—State v. Wright, 182 N. 
W, 385, 192 Iowa 239. 

26. N.T.—^In re Bossom's Will, 186 
N.T.S. 782, 196 App.DiV. 339. 

27. S.C.—Shumpert v. Service Life 
& Health Ins. Co., 68 S.E.2d 840, 220 
S.a 401. 

70 eXJ, P 1167 note 38. 

28 . Ala—Morse v. State, 112 So. 
806, 22 AlaApp. 93. 

La.—State v. Brittain, 104 So. 186, 
158 La 400. 

29 . N.j.—State V. Simon, 178 A. 728. 
115 N.J.Law 207. 

30. Ga—Bishop V. State, 9 Ga 121, 
125. 

70 C.J. p 1167 note 40. 
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31. PhotofiTraph 

Where witnesses have been ask¬ 
ed to describe a person who was in¬ 
jured, and who was not in court, a 
photogrraph, for the purpose of con¬ 
tradicting the descriptions, is prop¬ 
erly excluded where it has not been 
shown to the witnesses and they 
have not been given an opportunity 
to say whether or not the photo¬ 
graph is that of the person whom 
they stated they saw injured. 

—Stiasny v. Metropolitan St. B. 
Co., 68 N.Y.S. 694, 68 App.Dlv. 172, 
affirmed 65 N.B. 1122, 172 N.Y. 656. 

Postcards and letters 

In prosecution for statutory rape, 
exclusion of postcards and letters 
which defendant claimed would in¬ 
dicate that third party might have 
had intercourse with prosecuting 
witness was held not error, where 
prosecuting witness denied the im¬ 
putation and defense did not attempt 
to produce third party and no foun¬ 
dation was laid for such evidence. 
Colo.—Wills V, People, 66 P.2d 329, 
100 Colo. 127. 

32. CaL—Greenleaf v. Pacific Tele¬ 
phone & Telegraph Co., 186 P. 872, 
43 CA. 691. 

70 C. J. p 1167 note 44. 

33. Miss,—O’Dell v. State, 106 So. 
268. 140 Miss. 719. 

70 C.X p 1167 note 45. 
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duced on cross-examination of the witness or after the 
case has been closed by both sides. 

Under the rules applicable to admission in re¬ 
buttal of evidence proper in chief, as discussed in 
Criminal Law § 1051, it has been held proper for 
the prosecution in a criminal case to offer testi¬ 
mony in the reply for the purpose of contradicting 
a witness for accused, although the subject mat¬ 
ter of the testimony formed a part of the direct case 
of the prosecution.34 Under the rules applicable 
to the introduction on cross-examination of evidence 
in support of the defense, in a civil action, as con¬ 
sidered in Trial § 100, a doctor’s report, it has been 
held, may not be introduced on cross-examination, 
over objection, as contradictory of plaintiff’s testi¬ 
mony, but would be admissible only, if competent at 
all, as part of defendant’s case.35 Under the rules 
generally applicable to reopening the case in civil 
trials, as discussed in Trial §§ 104-112, where a 
witness is recalled after the case has been closed 
on both sides, and asked by the court, on the ap¬ 
plication of either party, to repeat what he had 
sworn to on the stand as to a given fact, and his 
answer agrees with what the judge certifies it to 
have been, it is not improper for the court to refuse 
to permit another witness to be called to introduce 
new and independent proof in order to contradict 
the witness as to the fact in question.^® 

§ 636. Competency of Contradicting Witness 

A party Is competent to contradict the testimony of 
his own witness or of his adversary's witness, and a wit¬ 
ness who has been contradicted by an adverse witness Is 
competent to contradict the contradict!njj witness. 

In accordance with the general rules as to com¬ 
petency of witnesses, as discussed supra §§ 49-^14, 
a party is competent to contradict the testimony of 
his own witness,®*^ although he thereby contradicts 
his own previous testimony;®® likewise, a party is 
competent to contradict the testimony of his ad¬ 
versary’s witness.®® A witness who has been con¬ 
tradicted on a material point by a witness for the 
adverse party is competent to contradict the witness 
by whom he has been contradicted.^® 


WITNESSES ^ 635-638 

§ 637. Recall of Witness for Contradicting 
Evidence 

A witness who has been examined may be recalled 
for the purpose of contradicting testimony Introduced by 
the adverse party, but the court may In its discretion 
refuse to permit the reSxaminatlon of a witness to con¬ 
tradict testimony as to a collateral matter on which he 
was fully examined and, where a party calls a witness 
who is contradicted by another witness of his own, he 
cannot call the first to disprove what the second said. 

In accordance with the general rules as to re¬ 
calling witnesses, as discussed supra § 365, a wit¬ 
ness who has been examined may be recalled for 
the purpose of contradicting testimony introduced by 
the adverse party.^^ In a criminal prosecution, it 
has been held within the discretion of the court to 
permit the prosecuting attorney to recall a witness 
for the state strictly to contradict a statement of 
accused;^® on the other hand, it has been held with¬ 
in the discretion of the court to refuse to permit 
the reexamination of a witness to contradict the 
witness of the adverse party as to a collateral mat¬ 
ter about which the witness whose reexamination is 
sought has been fully examined.^® 

In the examination of witnesses before a commis¬ 
sioner in a case in equity, the reexamination of a 
party for the purpose of contradicting the testimony 
of his opponent should not be permitted without spe¬ 
cial leave of the court, where the parties have been 
examined and cross-examined and discharged with¬ 
out any reserA^ation of the right to recall or agree¬ 
ment for further examination.^^ Where a party 
calls a witness who is contradicted by another wit¬ 
ness of his own, he cannot call the first to disprove 
what the second said.^® 

§ 638. Examination of Contradicting Witness 

Questions addressed to the contradicting witness 
must conform to the evidence to be contradicted and a 
leading question may not generally be employed on direct 
examination, but the attention of the witness may be 
called to the testimony of the adverse witness and he may 
be asked if such testimony Is true. 

Where evidence is admissible for the purpose of 
contradiction, questions addressed to the witness 
who is to contradict must conform to the evidence 


34. S.C.—State v. Prater, 2 S.B. 108, 
26 S.C. 198, 618. 

35 . Or.—^Bottom v. Portland Elec¬ 
tric Power Co., 9 P.2d 129, 139 Or. 
209. 

36. Mich.—-People ▼. Sackett, 14 
Mich. 820. 

37. N.T.—Hildreth v. Shepard, 65 
Barb. 265. 

Right to contradict one's own wit¬ 
ness see supra $ 680. 

98 C. J.S.—42 


38. Ala.—McLendon v. Grice, 24 So. 
846, 119 Ala. 61S. 

39. Wis.—Plano Mfg, Co. v. Praw- 
ley, 32 N.W. 768, 68 Wis. 677. 

Bight to contradict adversary's wit¬ 
ness see supra § 629. 

40. Ind.—Citizens’ P. & M. Ins. Co. 
V. Short, 62 Ind. 316. 

70 C.J. p 1167 note 57. 

Effect of contradiction generally see 
infra S 644. 


41. Mo.—State V. Murphy, 25 S.W. 
95, 118 Mo. 7. 

70 C.J. p 1168 note 60. 

42. Mo.—State v. Murphy, supra. 

43. Mo.—Coppersmith v. Mound City 
B. Co., 51 Mo.App. 367. 

Contradiction of collateral matters 
generally see supra § 683. 

44 . Md.—Girault v. Adams, 61 Md. 

1 . 

45. U.S.—Bapp V. Le Blanc, Pa., 
1 Dali. 63,1 L.Ed. 88. 
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to be contradicted.^® It is improper for the court 
to overrule an objection to questions, for the pur¬ 
pose of contradicting the testimony of another wit¬ 
ness, which do not relate to the time, place, and 
matters about which the prior witness has been 
asked.***^ 

Although it has been held proper to permit a lead¬ 
ing question to be asked of a witness called to con¬ 
tradict the testimony of a partyor accused,in 
accordance with the general rule discussed supra 
§ 329, a leading question may not generally be put 
to the contradicting witness on his direct exam¬ 
ination.®® However, the attention of a witness 
may be called to the testimony of an adverse wit¬ 
ness and he may be asked if such testimony is 
true.®i 

A question, repeating previous testimony but not 
using the exact words of the witness and accom¬ 
panied by the expression “as [the witness] . . . 

testified,” is properly excluded unless such expres¬ 
sion is omitted, where there is nothing in the ques¬ 
tion, without using such expression, to prevent a 
full inquiry.®^ Where a witness states that cer¬ 
tain language was used by another person, such 
person may be called and asked if he used that 
identical language, and not simply asked as to what 
he said.®® It is improper, in examining a witness 
called to contradict testimony as to his statements, 
to a^ questions made up in part of such testimony 
and in part of inferences of counsel.®^ 


98 C% J. S. 

Inquiry info circumstances warranting contradic¬ 
tion. After a witness testified to the absence of 
another witness who had testified to being present, 
it was proper to ask the former if he could have 
seen the latter, if the latter had been present.®® 

§ 639. Admissibility of Evidence 

a. In general 

b. Contradictory effect 

c. Character of evidence adduced 

a. In General 

Evidence may be admissible to contradict the testi¬ 
mony of a witness, although inadmissible otherwise, but 
the admission or exclusion of evidence offered to con¬ 
tradict rests largely In the discretion of the trial court, 
and contradictory evidence which does not conform to the 
predicate laid for Its introduction Is Inadmissible. 

Although inadmissible otherwise, evidence may be 
admissible to contradict the testimony of a wit¬ 
ness.®® Evidence, contradicting a witness and prop¬ 
erly admissible, is not rendered inadmissible be¬ 
cause incidentally bringing out matters discredita¬ 
ble to the witness which could not be shown other¬ 
wise.®^ Evidence which is inadmissible except to 
contradict a witness, but which contradicts nothing 
the witness has testified to, is inadmissible,®® as 
where the supposed testimony referred to for the 
purpose of contradiction was not given,®® where 
a supposed statement of a witness referred to for 
the purpose of contradiction was never made,®® or 
where the transaction involved and that referred 


46. Ga.—^McNabb v. State, 29 S.B.2d 
643. 70 Ga.App, 798. 

70 C.J. p 1168 note 66. 
Cross-ezaaulnatioxL outside scope of 
ooatradiotloiL 

In intersection collision case, 
wherein plaintiff denied on cross-ex¬ 
amination that he had said there 
were no automobiles approaching in¬ 
tersection at time he entered it, ask¬ 
ing police officer impeachment Ques¬ 
tion, as to whether plaintiff had told 
omcer after accident that there had 
been no automobiles approaching at 
time he entered intersection, did not 
constitute basis for cross-examining 
omcer as to matters not within scope 
of that Question. 

Cal.—Johnson v. Warner, 254 P.2d 
124, 116 C.A.2d 698. 

47. Ky,—^Prashure v. Common¬ 
wealth. 195 S.W. 409, 176 Ky. 244. 

48. Neb.—Jensen v. Steiber, 93 N.W. 
697, 4 Neb. (Unoft.) 227. 

Tex.—^LiiQUid Carbonic Co. v. Dilley, 
CIvAlPP., 160 S.W. 468, aflElrmed 202 

S.W. 316, 109 Tex. 140. 

49. Idaho.—State v. Lyons, 64 P. 
236, 7 Idaho 530. 

60. U.S.~U. S. V. Angell, aC-N.H., 
11 P. 34. 


Ga.—Allen v. State, 28 Ga. 395, 73 
Am.D. 760. 

61. Minn.—^Uhlman v. Farm Stock & 
Home Co., 148 N.W. 102, 126 Minn. 
239, Ann.Cas.l915D 888. 

70 C.J. p 1168 note 72. 

52. Mich.—^Daniels v. Weeks, 61 N. 
W. 273, 90 Mich. 190. 

53 . Ohio.—Stribley v, Welz, 8 Ohio 
Cir.Ct. 671, 4 Ohio Cir.Dec. 520. 

70 C.J. p 1168 note 74. 

54 . TJ.S.—Cobb v. U. S., 5 CtCl. 176. 

55. Ala.—^Andrews v. State, 48 So. 
858, 159 Ala. 14. 

56. U.S.—U. S. V. Johnson, C.A.N. 

T., 208 F.2d 404, certiorari denied 
74 S.Ct 531, 347 U.S. 928, 98 L.Ed- 
1080. 

Ark.—Coca-Cola Bottling Co. of Hel¬ 
ena V. Mattice, 243 S.W.2d 16, 219 
Ark. 428, 29 A.L.Il.2d 1379. 

K.C.—^Mintz V. Atlantic Coast Line 

R. Co., 72 S.B.2d 38, 236 N.C. 109. 
Tex.—^Fruth v, Gaston, Civ.App., 187 

S. W.2d 681, refused without merit. 
Mayfield v. State, 221 S.W.2d 

281, 163 Tex.Cr. 626. 

Va.—^Baxxkers Fire Ins. Co. v. Hen¬ 
derson, 83 S.B.2d 424, 196 Va. 195. 
70 C.J. p 1168 note 78. 
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Xietters written adTter indlotment 
In prosecution for using mails to 
defraud by a fraudulent investment 
scheme, letters obviously not gen¬ 
uine, purportedly written by the fed¬ 
eral district attorney addressed to 
defendant, and others to victims of 
the schemes, were properly admitted 
to impeach testimony of defendant 
as to his intent and good faith al¬ 
though not admissible as part of the 
government's case in chief, because 
not written until after return of in¬ 
dictment. 

U.S.—U. S. V. Bowcott, aA,IU., 170 
F.2d 173, certiorari denied 69 S.Ct. 
482, 335 U.S. 911, 98 L.Bd. 444. 

57. Cal.—^People v. Plggott, 69 P. 
31. 126 C. 509. 

70 C.J. p 1169 note 79. 

58. HI.—People V. Laboda, 154 N. 
K 446, 324 Ill. 21. 

Tenn.—^Rural Educational Ass’n v. 
Bush, App-, 298 S.W.2d 76L 

59. N.M.—State v. Kidd, 176 P. 772, 
24 N.M. 672. 

70 C.J. p 1169 note 81. 

60. 111.—^People Y. Laboda, 154 N.B. 
I 446, 324 Ill. 21. 
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to for the purpose of contradiction were neither 
identical nor connected.®^ 

Conformity to predicate. Contradictory evidence 
that is not pursuant to the predicate laid for its 

introduction is inadmissible.^^ 

Details. It has been held improper for the con¬ 
tradicting witness to support his contradiction by 
immaterial details;®® however, where a witness was 
called to contradict the testimony of another wit¬ 
ness as to the admission of a party, it was held 
that, although the par^ might content himself by 
a mere statement that no such admission was made, 
he was not limited to this but might go further and 
show exactly what was said, which, although not 
evidence of other facts, was competent as bearing 
on the credit to be given to the testimony of the 
witness as to the alleged admission.®^ 

Importance of contradiction. Where the state¬ 
ment of a part/s witness is substantially true, evi¬ 
dence, unfavorable to the party and inadmissible 
otherwise, is not admissible to contradict the wit¬ 
ness.®® 


Discretion of court. The admission or exclusion 
of evidence offered to contradict a witness rests* 
largely in the discretion of the trial court.®® Iii 
the exercise of that discretion, the trial court should 
consider the rule that evidence merely tending to- 
degrade a witness unnecessarily should be exclude 
ed.e7 

b. Contradictory Effect 

(1) In general 

(2) Direct contradiction 

(3) Indirect, argumentative, and infer¬ 

ential contradiction 

(1) In General 

Evidence which directly tends to disprove the testi¬ 
mony of a witness Is generally admissible in contradic¬ 
tion, but In order to render evidence of certain facts ad¬ 
missible It may be necessary to show additional facts. 

Evidence which directly tends to disprove the tes¬ 
timony of a witness is generally admissible in con¬ 
tradiction.®® Evidence which has no direct tend¬ 
ency to contradict a witness is inadmissible for the 


61- N,J.—State v. Garton. 133 A. 
408, 102 N.J.Law 318. 

62. Ala.—Williams v. State, 47 So. 
201 417, 264 Ala. 84—Birmingham 
3b A. By, Co. V. Campbell, 82 So. 
546, 203 Ala. 296. 

XiSying foundation for contradiction 
see supra § 634. 

Time, place, and person 
Testimony of Impeaching witness 
must correspond with predicate as 
to time and place and must identify 
person from whom the predicate is 
drawn. 

Ala.—Williams v. State, 47 So.2d 
417, 254 Ala. 84. 

Admission not reversible error 
Miss.—Foster v. State, 77 So.2d 686, 
222 Miss. 895. I 

63. Tex.—Reed v. State, 200 S.W. 
843, 82 Tex.Cr. 667. 

70 C.J. p 1169 note 86. I 

64. Ohio.—^Mt. Adams, etc.. Inclined 
Plane R. Co. v. Isaacs, 18 Ohio Cir. 
Ct. 177, 10 Ohio Clr.Dec. 49. 

65. Mo.—^Masterson v. St Louis 
Transit Co., 98 S.W. 604, 103 S. 
W. 48, 204 Mo. 507. 

70 C.J. p 1169 note 88. 

66. Conn.—Cashman v. Terminal 
Taxi Co., 87 A.2d 618, 181 Conn. 
31. 

Mass.—Commonwealth v. Hersey, 85 
N.B.2d 447, 324 Mass. 196. 

Okl.—^Pirst State Bank of Noble v. 

McKiddy, 240 P.2d 1108. 

70 C.J. p 1169 note 89. 

67. U.S.—Crocker First Federal 
Trust Co. V. XT. S., C.C.A.CaL, 38 
F.2d 545. 


68. XJ.S.—Civil V. Waterman S. S. 
Corp., CJLN.Y., 217 P.2d 94—Wil¬ 
liams V. U. S., C.A.Minn., 216 F.2d 
629—Rude v. V. S., C.C.A.C 0 I 0 ., 74 
F.2d 673. 

Manley v. Northumberland Coun¬ 
ty. D.C,Pa., 32 F.Supp. 775. 
Ala,—Blackwell v. State, 88 So.2d 
347, 264 Ala. 663—Pruitt v. State, 
168 So. 149, 232 Ala. 421 —Vincent 
V, State, 166 So, 844, 231 Ala. 657, 
ceirtiorari denied 56 S.Ct. 960, 298 
U.S. 682, 80 Ii.Bd. 1402. 

Starnes v. State, 2 So.2d 333, 30 
Ala.App. 156. 

Ark.—Gantt v. Sissell, 263 S.W.2d 
916, 222 Ark. 902—Coca-Cola Bot¬ 
tling Co. of Helena v. Mattice, 243 
S,W.2d 15, 219 Ark. 428, 29 A.Ii.R. 
2d 1379. 

Cal.—^Long v. Calif omia-Western 
States Life Ins. Co., 279 P.2d 43, 
43 C.2d 871. 

People V. Curry, 218 P.2d 163, 97 
C.A.2d 637—Bums v. California 
I Milk Transport, 200 P.2d 48, 89 C. 

I A.2d 70—Mahar v. Mackay, 182 P. 
2d 42, 66 aA.2d 869—Saecker v. 
Metropolitan Life Ins. Co., 126 P. 
2d 105, 61 C.A.2d 479—People v. 
White, 30 P,2d 666, 137 C.A. 467. 

Smith V. Bert M. Morris Co., 280 
P.2d 653, 131 C.A.2d Supp. 871, 
Conn.—State v. Bello, 63 A.2d 881, 
138 Conn. 600. 

Pla.—^Adams v. Royal Exchange As- 
sur., 62 So. 2d 691. 

Ga.—Mlmbs v. State, 6 S.B.2d 770. 
189 Ga. 189. 

Jacobs V. Stat^ 32 S.E.2d 403, 
71 Ga.App. 808—Elliott v. Georgia 
Power Co., 197 S.B. 914, 68 Ga.App. 
161. 


Idaho.—Clark v. Alloway, 170 P.2d: 
425, 67 Idaho 32. 

Iowa.—State v. Schenk, 18 N,W.2d 
169, 236 Iowa 178. 

Ky.—Shatz v. American Sur. Co. of 
N. X., 296 S.W.2d 809—Louisville 
Taxicab & Transfer Co. v. Tun- 
gent's Adm'r, 229 S.W.2d 985, 313 
Ky. 1—Kratzwald v. Common¬ 
wealth, 184 S.W.2d 120, 299 Ky, 
10 . 

La.—State v. Fletcher, 27 So.2d 179r 
210 La. 409. 

Mass.—Commonwealth v. Rudnick, 60 
N.B.3d 353, 318 Mass. 45—Com¬ 
monwealth V. Beal, 50 N.E.2d 14, 
314 Mass. 210—^Burgess v, Glovan- 
nucci, 49 N.B.2d 907, 314 Mass. 252 
—^McGalfee v. P. B. Mutrie Motor 
Transp., 42 N.B.2d 841, 311 Mass. 
730—Commonwealth v. Wood, 10 
N.E.2d 320, 302 Mass. 266—White 
V. Hershkovitz, 149 N.B. 159, 263 

I Mass. 424. 

Minn.—^Albertson v. Chicago, M., St- 
P. & P. R. Co., 64 N.W.2d 175, 243 
Minn. 50. 42 A.L.R.2d 1044— Wright 
V. Engelbert, 259 N.W. 76, 193 
Minn. 509 —State v. Hankins, 258 
N.W. 678, 193 Minn. 376. 

Miss.—Butler v. State, 176 So. 689, 
179 Miss. 865. 

l£o.—^Dwinell v. Thompson, 243 S.W. 
2d 988—Steinberg v. Merchants* 
Bank of Kansas City, 67 S.W.2d 
63, 834 Mo. 297. 

State ex rel. State Highway Com¬ 
mission V. Lindley, 113 S.W.2d 132, 
232 Mo.App. 831—^McAdams v. Aus¬ 
tin, App., 72 S.W.2d 513. 

N.H.—Lynch v. L. B. Sprague, Inc., 
66 A.2d 697, 96 N.H. 485. 
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purpose of contradiction;®® thus, evidence, to be 
contradictory, must not be too remote in time;^® 
testimony as to a statement made to the witness is 
not disproved by evidence that such statement is 
not true;7i nor is the testimony of a witness, who 
was not present, that he never heard the statement 
in question made,72 or that he never heard the wit¬ 
ness, sought to be discredited, state tlie facts tes¬ 
tified to,73 admissible as contradiction. 

Requisite preliminary proof. In order to render 
evidence of certain facts admissible as contradic¬ 
tion it may be necessary to show additional facts, 


for example, that the circumstances in each case 
were the sameJ^ Evidence as to conditions of 
observation is not admissible as contradictory, where 
it is not sufficiently shown that the conditions were 
the same.7® 

(2) Direct Contradiction 

Evidence, which directly contradicts the testimony 
of a witness, is generally admissible for such purpose. 

Evidence, which directly contradicts the testimony 
of a witness, is generally admissible for such pur- 
pose.77 A witness who has testified that a certain 


_Nappi V. Falcon Truck Rent¬ 
ing Corp., 141 N.T.S.Sd 42 ^ 286 
App.Div. 123, affirmed 162 N.x.S.aa 
297, 1 N.T.2d 750, 135 N.B.2d 51— 
Sallan v. Brindsley Realty Co., 287 
N.T.a 383, 247 App-Biv- 382. 

NC _ ^Mlntz V. Atlantic Coast Line 

r! Co., 72 S.B.2d 38, 236 N.C. 109— 
General Motors Acceptance Corp. v. 
Edwards, 197 S.E. 613, 213 N’.C. 736, 
116 A.L..R. 1217. 

Ohio.—Moseley v. State, 194 N.E. 613, 
48 Ohio App. 654. 

Okl.—^Hartford Fire Ins. Co. v. Clark, 
238 P.2d 327, 206 Okl. 416—Thomp¬ 
son V. Walsh, 223 P.2d 357, 203 
OVs^l. 453. 

Stone V. State, 157 P.2d 468, 80 
Okl.Cr. 124. 

Or.—State v. De Jonge, 51 P.2d 674, 
152 Or. 315, reversed on other 
grounds Be Jonge v. State of Ore¬ 
gon, 57 S.Ct. 255, 299 U.S. 353, 81 
Li.Ed. 278—^Francisco v. Circle 
Tours Sightseeing Co., 265 P, 801, 
125 Or. 80. 

Pa.—^Boyle v. Pennsylvania R. Co., 
31 A.2d 89, 346 Pa. 602. 

Zisman v. City of Duquesne, 18 
A.2d 95, 143 Pa.Super. 263. 

It. 1 .—^Horaho v. Wanelik, 184 A. 323, 
56 R.I. 193, reargument denied l86 
A. 256, 66 R.I. 264. 

—Shumpert v. Service Life & 
Health Ins. Co., 68 S.E.2d 340, 220 
S.C. 401 —Charles v. Texas Co., IS 
S.E.2d 719, 199 S.C. 166. 

Tex.—Myers v. Thomas, 186 S.W.2d 
811, 143 Tex, 602. 

Franzetti v. Franzetti, Clv.App., 


witness on a material matter, the ad¬ 
missibility of such contradictory tes¬ 
timony does not depend on whether 
the witness contradicted is bound by 
contradicting witness' testimony. 

Pa.—^Nestor v. George, 46 A.2d 469, 
354 Pa. 19. 

69. XJ.S.—Southern Ry. Co. v. Mad¬ 
den, CA.S.C.. 235 F.2d 198, cer¬ 
tiorari denied 77 S.Ct. 328, 352 U.S. 
963, 1 L.Ed.2d 244—Moyer v. ^tna 
Life Ins. Co., C.C.A.Pa.. 126 F.2d 
141. 

Moran v. Plttsburgh-Des Moines 
Steel Co., D.C.Pa., 86 F.Supp. 265, 
reversed on other grounds, C.A., 
183 P.2d 467. 

Ala.—Goldsmith v. State, 168 So. 547, 
232 Ala. 436. 

Ariz,—Garcia v. Sedillo, 218 P.2d 721, 
70 Arlz. 192. 

Cal.—^People v. Smittcamp, 161 P.2d 
983, 70 C.A,2d 741—Brown v. City 
of Oakland, 124 P.2d 369, 51 C.A.2d 
150. 

JD.C.—Culp V. Repper, 78 F.2d 221, 64 
APP'B.C. 337. 

Ill.— People V. Anderson, 94 N.B.2d 
429, 406 Ill. 585. 

Ky.—Shatz v. American Sur. Co. of 
N. Y., 296 S.W.2d 809. 

Mass.— Commonwealth v. Dawn, 19 
N.B.2d 316, 802 Mass. 255. 

Mo.—Weaver v. Scofield, App., 198 
S.W.2d 240—^Kaley v. Huntley, 
App., 88 S.W'.2d 200 —Goldsberry v. 
Farmers Mut. Fire & Lightning 
Ins. Co. of Polk County, App., 86 
S.W.2d 578. 


174 S.W.2d 65. 

Yarbrough v. State, 185 S.W.-d 
446, 148 Tex.Cr. 168—Rios v. State. 
180 S.W'.2d 439, 147 Tex.Cr. 326— 
Rylee v. State, 117 S.W.2d 86, 186 
Tex.Cr. 87—Cupp v. State, 74 S.W. 
2d 701, 127 Tex.Cr. 10. 

Va,— Chesapeake & O. Ry. Co. v. Gol- 
laday, 180 S.E. 400, 164 Va. 292. 
Wash.— O’Neil v. Crampton, 140 P.2d 
308, 18 Wash.2d 679. 

Wyo._Wilde v. Zimmerman, 30 P.2d 

148, 46 Wyo. 630. 

70 C.J. P 1169 note 91. 

OoiLtradicted witness not hoTina 
Where one party calls a witness 
to contradict the opposing party's 


Neh.—Mason v. State, 270 N.W. 661, 
132 Neb. 7. 

N.H.—Smith V, Boston & M. R. R., 
177 A. 729, 87 N.H. 246—Christie 
V. New England Telephone & Tele¬ 
graph Co., 177 A. 800, 87 N.H 236. 

N.J,—State V. Simon, 178 A. 728, 116 
N.J.Law 207. 

N.Y.—^People V. Nuzzo, 62 N.B.2d 47, 
294 N.Y. 227—People v. Perry, 14 
N.E.2d 798, 277 N.Y. 460. 

Ohio.—Shapiro v. Kornlcks, App., 124 
N.E.2d 176. 

Okl.—^F^ey V. State, 266 P.2d 602, 
97 OkLCr. 410. 

Pa.—^Fisher v. Allegheny County, 188 
A. 196, 324 Pa. 471. 
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School Dlst. of IJonegal Tp. v. 
Crosby, 90 A.2d 841, 171 Pa.Super. 
372. 

Peters v. Weinstein, Com.PL, 1 
Bucks Co. 147. 

S.C.—Turner v. Wilson, 86 S.E.2d 
867. 227 S.C. 96. 

Tex.-Covereign Camp, W. O. W. v. 
Douglas, Civ.App., 172 S.W.2d 982, 
error dismissed. 

Vt.—Laplante v. Eastman, 106 A.2d 
266, 118 Vt 220. 

Va.—Jackson v. Chesapeake & O. Ry. 

Co.. 20 S.B.2d 489, 179 Va. 642. 

70 C.J. p 1170 note 92. 

Z^ 7 ldenoe not tending to ooxiteadlct 
a positive statement of witness held 
inadmissible. 

Me.—State v. Sprague, 199 A. 705, 
136 Me. 470. 

7a Ky.—Shatz v. American Sur. Co. 
of N. Y., 295 S.W.2d 809—Mc¬ 
Manus V, Commonwealth, 94 S.W. 
2d 609, 264 Ky. 240. 

Va.—Jackson v. Chesapeake & O. Ry. 

Co., 20 S.B.2d 489, 179 Va. 642. 

70 C. J. p 1171 note 93. 

71. Mass.—Collins v. Stephenson, 8 
Gray 438. 

Tex.—Cox V. State, 174 S.W. 1067, 
76 Tex.Cr. S26. 

72- Ill.—Compher v. Browning, 76 
N.E. 678, 219 IlL 429, 109 Am.S.R. 
346. 

Tex.—Bennett v- State, 81 S.W. 30, 
47 Tex.Cr. 62. 

73. Mo.—Fields v. Missouri Pac. R. 

Co., 88 S.W. 134, 113 Mo.App, 642. 
74w Ark.—Arkansas Power & Light 
Co. V. Orr, 11 S.W.2d 761, 178 
Ark. 329. 

70 C.J. p 1171 note 98. 

Foundation for introduction of docu¬ 
ments see Infra subdivision c(4) 
of this section. 

Identity of conversation see infra 
subdivision c(2) of this section. 
Laying foundation for contradiction 
see supra 9 634. 

75. Ga.—^Hiaynes v. State, 90 S.B. 
485, 18 Ga-APP. 741. 

70 C.J. p 1171 note 99. 

76. Ill.—^Foote V. Chicago, N. S. & 
M. B. Co., 256 DIAlPP. 681. 

77. Cal.—^Long v. Califomia-West- 
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person made a certain statement may be contradicted 
by such person’s denial he may be contradicted 
by the denial of a person with such person at the 
time;*^^ and, where a witness testifies that he him¬ 
self made a certain statement to certain persons, 
his testimony may be contradicted by the denial 
of such persons.80 Testimony as to the presence 
of a certain person may be contradicted by evidence 
of his presence elsewhere.^! 

(3) Indirect, Argumentative, and Inferential 
Contradiction 

Evidence not amounting to a denial but merely show¬ 
ing that which, If true, renders It impossible or unlikely 
that the facts could have been as stated by the witness 
is admissible to contradict a witness. 

Testimony may be disproved in other ways than 
by producing a witness to testify to something di¬ 
rectly to the contrary evidence which directly 
tends to disprove the testimony of a witness is ad¬ 
missible in contradiction, as discussed supra sub¬ 
division b (1) of this section, even though it docs 
not amount to a denial, but merely shows that 
which, if true, renders it impossible, or unlikely, 


that the facts could have been as stated by the wit- 
ness.S^ Proof of acts inconsistent with his testi¬ 
mony, or of conduct inconsistent with that of an 
ordinary individual under like circumstances,^^ is 
admissible to contradict the witness. Where a wit¬ 
ness claims to have been an eyewitness, he may 
be contradicted by testimony tending to show that 
he could not have seen what he testified to.^® 

c. Character of Evidence Adduced 

(1) In general 

(2) Admissions, declarations, and state¬ 

ments 

(3) Prior evidence 

(4) Documentary evidence 

(5) Experiments 

(1) In General 

Certain Incompetent evidence, such as evidence ob¬ 
tained by unlawful search, hearsay, and opinion evidence, 
has been held inadmissible to contradict a witness. 

Certain incompetent evidence,for example, 
books of a third person,®® evidence obtained by un- 


em States Life Ins. Co., 279 P.2d 
43. 43 0.2d 871. 

People v. Barrow, 14S P.2d 42. 
62 C.A.2d 690. 

Mass.—Commonwealth v. Hersey, 85 
N.B.2d 447. 324 Mass. 196. 

Mich.—^People v. Bauman. 60 N.W.2d 
757, 332 Mich. 198. 

N.M.—State v, Rodman, 99 P.2d 711, 
44 N.M. 162. 

Ohio.—Mosley v. State, 194 N.E. 613, 
43 Ohio App. 654. 

Okl.—^Thompson v. Walsh, 223 P.2d 
367. 203 Okl. 463. 

Tex.—^Rylee v. State, 117 S.W.2d 85, 
135 Tex.Cr. 87. 

70 C.J. p 1172 note 2. 

78. Wash.—^U*Ben v. Falls City Mill 
& Peed Co., 235 P. 2, 134 Wash. 
128. 

70 C.J. p 1172 note 3. 

79. Ala.—^Lumpkin t. State, 97 So. 
171, 19 Ala.App. 272. 

80. Kan.—State v. McKinney, 8 P. 
356, 31 Kan. 570. 

81. Ill.—People V. Hoffee, 188 N.E. 

186, 354 Ill. 123. I 

N.T.—Sallan v. Brlndsley Realty Co., 
287 N.Y.S. 383, 247 App.Div. 382. 

70 C.J. p 1172 note 6. 

82. —^Hutson V. Imperial Roy¬ 
alties Co., 6 P.2d 826, 134 Kan. 
378, 86 A.L.R. 789, reheard 13 P.2d 
298, 135 Kan. 718, modified on other 
grounds and rehearing denied 14 
P.2d 658, 136 Kan. 176. 

70 C.J. p 1172 note 7. 

83. U.S.—Shenko v. Jack Cole Co., 
C.C.A.Pa., 147 F.2d 361, certiorari 
denied 65 S.Ct. 1199, 326 U.S. 860, 


89 L.Ed. 1981—Xaughn v. U. S., 
C.C.A.Ga., 93 F.2d 650. 

Ala.—Stanley v. Sawyer, 187 So. 426, 
237 Ala. 515. 

Cal.—Firlotte v. Jessee. 172 P.2d 710, 
76 C.A2d 207—^Bourdieu v. Sea¬ 
board Oil Corp., 146 P.2d 256, 63 
C.A.2d 201—^People v. Barrow, 145 
P.2d 42, 62 C.A.2d 690—People v. 
Crow, 120 P.2d 686, 48 C.A.2d 666. 

D.C.—Radio Cab v, Houser, 128 P.2d 
604, 76 U.S.APP.D.C. 35. 

Iowa.—^Pickerell v. Griffith, 29 N.W. 
2d 688. 238 Iowa 1151. 

Ky.—Hood V. Spitzlberger, 46 S.W.2d 
102 . 242 Ky. 291. 

Md.—JTones v. Jones, 199 A. 513, 174 
Md. 522. 

Mass.—^Blair's Foodland v. Shuman's 
Foodland, 40 N.B.2d 308, 311 Mass. 
172. 

Mo.—Williamson v. St. Louis Public 
Service Co., 252 S.W.2d 205, 363 
Mo. 608. 

N.J.—State V. Steneck, 198 A. 848, 
120 N.J.Law 188, certiorari denied 
Steneck v. State of New Jersey, 59 
S.Ct 89, 806 U.S. 627, 83 L.Bd. 401. 

Pa.—Commonwealth v. Casey, Quar. 
Sess., 36 Brie Co. 207. 

Tenn.—McMahan v. Tucker, 216 S.W. 
2d 356, 31 Tenn.App. 429. 

70 C.J. p 1172 note 9. 

XJ.S.—^U. S. V. Gruber, CC.A. 
N.T., 123 P,2d 807. 

Ga.—Sisk V. State, 186 S.B. 777, 182 
Ga. 448. 

Try.— ^Abbott V. Vinson, 46 S.W.2d 
843, 242 Ky. 112. 

Pa.—^Rubin Bros. Waste Co. v. Stand¬ 
ard Egulpment Co., 81 A.2d 876, 368 
Pa. 61. 


Tex.—^Franzetti v. Franzetti, Civ. 
App., 174 S.W.2d 66. 

85. Conn.—Wynehouse v. Mandel- 
son, 80 A. 706, 84 Conn. 618. 

Acts or omissions to speak or act 

(1) Acts or omissions to speak or 
to act when it would have been 
natural to do so, if the facts were 
as testified to, may be shown by way 
of contradiction or impeachment of 
testimony of a witness, when they 
fairly tend to control or Qualify his 
testimony. 

Mass.—^Langan v. Planowski, 29 N.B. 
2d 700, 307 Mass. 149. 

(2) So, failure of witness to assert 
a fact when it would have been 
natural to assert it may be used to 
contradict his subsequent assertion 
of the existence of such fact. 

Minn.—^Rockwood v. Pierce, 61 N.W. 

2d 670, 236 Minn. 619—Erickson v. 
Erickson & Co., 2 N.W.2d 824, 212 
Minn. 119. 

(3) Failure of accused to testify 
before grand jury may be intro¬ 
duced in evidence at trial for limited 
purpose of impeachment. 

Cal.—^People v. Montgomery, 117 P.2d 
437, 47 CA..2d 1. 

86 . Vt.—State v. Snyder, 85 A. 984, 
86 Vt. 449. 

87. Ala.—Green v. State, 40 So.2d 
108, 34 AUuApp. 311, certiorari de¬ 
nied 40 So.2d 110, 262 Ala. 129. 

88 . Utah.—Shepherd v. Denver & R. 
G. R. Co., 146 P. 296, 45 Utah 295. 

70 C.J. P 1178 note 14. 
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lawful search,8® or ex parte affidavits,was not 
rendered admissible, it has been held, because offered 
as impeaching or contradicting evidence. 

The rule excluding hearsay is applicable to evi¬ 
dence offered as impeaching or contradicting evi- 
dence.®! Although, where a witness denies that he 
made a certain statement, testimony that such state¬ 
ment was made has been held admissible for the 
purpose of contradiction or impeachment, as dis¬ 
cussed infra subdivision c (2) of this section, such 
statement has been held inadmissible as hearsay.®^ 
Under a statutory exception to the hearsay rule 
permitting the introduction of hearsay evidence 
where declarant is dead, a letter from a person de¬ 
ceased before the commencement of the action has 
been held admissible for the purpose of contradic¬ 
tion.®® 

Opinion, In accordance with the general rule, 
testimony that is a mere opinion or conclusion of 
a witness is inadmissible to contradict another wit¬ 
ness.®^ Testimony characterizing the testimony of 
another witness as a mistake is inadmissible.®® In 
accordance with the general rule that evidence which 
directly tends to disprove the testimony of a wit¬ 
ness is admissible in contradiction, as discussed supra 
subdivision b (1) of this section, evidence of a cer¬ 
tain opinion has been held admissible for such pur- 
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pose;®® but opinion evidence having no direct 
tendency to contradict a witness is inadmissible.®*^ 

(2) Admissions, Declarations, and Statements 

Admissions against interest may be shown to contra¬ 
dict a witness* testimony, and in certain cases declara¬ 
tions and statements of the witness or of third persons 
may be admissible for the purpose of contradiction. 

Admissions against interest may be shown to con¬ 
tradict a witness' testimony.®® Evidence is admis¬ 
sible to contradict another witness' version of a 
conversation.®® Although, in certain cases, where 
a witness denies that he made a certain statement, 
testimony that such statement was made has been 
held to be hearsay and inadmissible, as discussed 
supra subdivision c (1) of this section, or inadmis¬ 
sible under a statute providing that in a criminal 
prosecution, other than for perjury, evidence of a 
statement on legal examination is inadmissible, un¬ 
less made by the witness when examined as a witness 
in his own behalf,^ such testimony has been held 
to be admissible for the purpose of contradiction.® 

Testimony as to a statement by a third person 
in the presence of a witness has been held admissi¬ 
ble to contradict the testimony of the witness;® 
testimony as to a statement by a third person to 
the witness has been held admissible to contradict 
the testimony of the witness^ that no such statement 


89. U.S.—Mahoney v. U. S., C.C.A. 
W.Va., 26 F.2d 902. 

90 . U.S.—Vendetti v. V, S., C,C,A. 
Wash., 45 F.2d 643. 

91. U.S.—^London Guarantee & Acc. 
Co. V. Woelfle, C.C.A.MO., 83 F.2d 
825. 

Ala.—^Liightsey v. Stone, 62 So.2d 376, 
255 Ala. 541. 

Kan .—In re Langdon’s Estate, 196 
P.2d 317, 166 Kan. 267. 

Ky.—^Miller v. Commonwealth, 45 
S.W.2d 461, 241 B:y. 811. 

70 C.J. p 1173 note 19. 

92 . Ky.—Helton v. Commonwealth, 
260 S.W. 346, 202 Ky. 616. 

Wash.—State v. Phillips, 251 P. 864, 
141 Wash. 648. 

83. Mass.—^Randall v. Clallin, 80 
N.E. 594, 194 Mass. 560. 

9 ^ Tex.—^Beach v. State, 210 S.W. 
640, 86 Tex.Cr. 64. 

95. Ala.—Weems v. State, 141 So. 
215, 224 Ala. 624, reversed on 
other grounds 63 S.Ct. 55, 287 U.S. 
46, 84 A.L..R. 527. 

N.T.—Simons v. Long Island R. Co., 
162 ISr.T.S. 987. 

96. Ohio.—^Knott V. Moore-Lamb 
Const. Co., 144 N.B. 697, 111 Ohio 
St. 94. 

70 C.J. p 1178 note 29. 


97. Minn.—Skar v. McKenney, 160 
N.W. 247, 135 Minn. 477. 

70 C.X p 1173 note 31. 

98. Tex.—Warren v. Premier Oil Re¬ 
fining Co. of Texas, Civ.App., 173 
S.W.2d 287, error refused. 

Inconsistent or contradictory state¬ 
ments of witness generally as 
ground for impeachment see supra 
§ 673. 

99. Ala.—Bank of Loretto v. Bobo, 
67 So.2d 77, 37 AlaApp. 139, cer¬ 
tiorari denied 67 So.2d 90, 259 Ala. 
374. 

Conn.—State v. Esposito, 191 A. 341, 
123 Conn. 604. 

Tex.—St. John v. Moorman, Clv.App., 
272 S.W. 223. 

1. Va—^NTeal v. Commonwealth, 98 
S.E. 629, 124 Va 842. 

2. Mass.—Commonwealth v. Catal- 
do, 94 K.E.2d 761, 326 Mass. 373. 

Miss.—^Forman v. State, 70 So.2d 
848, 220 Miss. 276—^Heafner v. 

State, 17 So.2d 806, 196 Miss. 430. 

N*.C.—Woods V. Roadway Exp., 25 
S.E.2d 866, 223 N.C. 269. 

Ohio.—State v. Viola, App., 82 N.B. 
2d 306, appeal dismissed 76 N.E. 
2d 716, 148 Ohio St. 712, certio¬ 
rari denied 68 S.Ct. 1070, 834 U.S. 
I 816, 92 174S. 
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Va—^Bankers Fire Ins. Co. v. Hen¬ 
derson, 83 S.E.2d 424, 196 Va 196. 
70 C.J. p 1174 note 37. 

Adxnittlug two witnesses^ testL 
xaony contradicting party's denial of 
certain statements was held not er¬ 
ror, where both witnesses were pres¬ 
ent at time of statement, although 
only one of them knew and recog¬ 
nized party. 

Mo.—^Massman v. Muehlehach, 95 S. 
W.2d 808, 231 Mo.App. 72. 

Where accused stated he did not 
remember whether he threatened in 
witness' presence to kill party 
whom he was charged with shooting 
at and wounding, witness' rebuttal 
testimony that such threat was made 
by defendant was held admissible 
as tending to contradict defendant. 
Ky.—^Hensley v. Commonwealth, 95 
S.W.2d 664, 264 Ky. 718. 

3. Ala.—^Franklin v. State, 92 So. 
526, 18 AlaA^pp. 374. 

Tex.—^Tripp v. Watson, Civ.App., 235 
S.W.2d 677, error refused no re¬ 
versible error. 

Kelly V. State. 71 S.W. 766, 44 
Tex.Cr. 890. 

4. Ala.—^Blggers v. State, 104 So. 
681, 20 AlaA.pp. 632. 

Ga.—Jacobs v. State, 32 S.E.2d 403« 
71 Ga.App. 808. 



98 C.J.S. 


WITNESSES § 639 


was made on the other hand, even though a foun¬ 
dation was laid for its introduction by the witness* 
denial that the statement was made, a statement of 
the contradicting witness to the witness sought to 
be discredited has been held to be inadmissible for 
the purpose of impeachment.® A statement which 
is merely hearsay, and which was not made in the 
presence of a party in a civil action,*^ or in the 
presence of accused in a criminal proceeding,® or 
that of the witness sought to be discredited,® is in¬ 
admissible to contradict or impeach the testimony 
of such witness. 

In accordance with the general rule as to the 
admission of statements to show mental condition 
or state, as discussed in Evidence §§ 254-2S8, cer¬ 
tain testimony has been held admissible to contradict 
testimony as to condition^® or disposition and 
lack of knowledge may be contradicted by evidence 
of the statements of tht witness,^^ or of the state¬ 
ments of a third person to the witness contradict¬ 
ed,^® or of the contradicting witness to the witness 
contradicted.^^ 

In accordance with the general rule that evidence 
which has no direct tendency to contradict a wit¬ 
ness is inadmissible for the purpose of contradiction, 
as discussed supra subdivision b (1) of this sec¬ 
tion, certain statements have been held inadmis¬ 
sible.^® 


Foundation for introduction* Where a witness 
testifies that certain statements were made by a 
certain person during a certain conversation, he 
may not be contradicted unless it appears to the 
satisfaction of the court that the contradicting wit¬ 
ness has reference to the same conversation 
however, although it does not appear positively that 
the witnesses are referring to the same conversa¬ 
tion, where it may be reasonably concluded that such 
is the fact, evidence as to statements made is ad¬ 
missible to contradict the testimony of other wit- 
nesses.i^ Where two witnesses coincide as to time 
and persons present, the fact that the contradicting 
witness thought that the witness contradicted was 
not paying any attention to the statements testified 
to does not establish the fact that the latter did not 
hear that particular conversation so as to make the 
evidence of the contradicting witness inadmissible as 
relative to a different conversation.^® 

(3) Prior Evidence 

Prior evidence In the same or another proceeding has 
been held admissible for purposes of contradiction, but 
not where It is without direct contradictory effect or Is 
not properly proved. 

As governed by the general rules regulating the 
admission of evidence for the purpose of contradic¬ 
tion, as discussed supra subdivisions a and b of this 
section, and the circumstances of the particular case, 
prior evidence in the same,i® or another,®® proceed- 


6. N.J.—State v. Claymonst, 114 A. 
156, 96 N.J.Liaw 1. error dismissed 
117 A. 145, 97 K.J.Law 346. 

6. Tex.—^Asher v. State, 277 S.W. 
1099, 102 Tex.Cr. 162. 

Foundation for contradiction see su¬ 
pra § 634. 

7. Tex.—^Robinson v. Samuels & Co- 
Civ. App., 196 S.W. 893. 

Hearsay as contradiction generally 
see supra subdivision c(l) of this 
section. 

a III.—People V. Barragan, 169 N. 

E. 180, 337 Ill. 631. 

N.T.—^People v. Perry, 14 N.B.2d 793, 
277 N.Y. 460. 

9. Pa.—School Dist of Donegal Tp. 

V. Crosby, 90 A.2d 341, 171 Pa. 
Super. 372. 

Tex.—^Hasley v. State, 222 S.W. 679, 
87 Tex.Cr. 444. 

10. Wash.—Mueller v. Winston 

Bros. Go., 4 P.2d 864, 166 Wash. 130. 

70 C.J. p 1174 note 47. 

11. N.T.—Strong v. Gambler, 140 N. 
Y.S. 410, 141 N.T.S. 421, 166 App. 
Div. 294. 

70 C.J. p 1174 note 49. 

12 . Ark.—St. Louis, I. M. & S. Ry. 
Co. V. Clark, 119 S.W. 826, 90 Ark. 
604. 

Mo.—Cantrell v. Burgess, App., 141 S. 

W. 2d 200. 


S.C.—State V. Ferguson, 70 S.B.2d 
366, 221 S.C. 300, certiorari denied 
Ferguson v. State, 73 S.Ct. 36, 844 

U. S. 830, 97 L.Bd. 646. 

la Wis.—Dowling v. Lawrence, 16 
N.W. 562, 68 Wis. 282. 

14. Tex.—Thetford v. Modem Wood¬ 
men of America, Civ.App., 273 S. 
W. 666. 

Ryan v. State, 142 S.W. 878, 64 
Tex.Cr. 628. 

15- Tex.—Garcia v. State, 166 S.W. 

939, 70 Tex,Cr. 485, 

70 C.J. p 1174 note 55. 

16. Utah.—Ogden Valley Trout & 
Resort Co. v. Lewis, 125 P. 687, 41 
Utah 183. 

Laying foundation for contradiction 
see supra § 634. | 

Requisite preliminary proof general¬ 
ly for purpose of contradiction see 
supra subdivision b(l) of this sec¬ 
tion. 

17. Tex.—^Panhandle & S. F. Ry. Co. 

V. Van Arsdel, Civ.App., 247 S.W. 
920. 

la N.T.—^McCoy v. Munro, 78 N.T.S. 

849, 76 App.Div. 435. 

19. U.S.—^New Amsterdam Casualty 
Co. V. Iowa State Bank, C.C.A.Iowa, 
1 F.2d 196, 

Mass.— Commonwealth v. Capalbo, 32 
N.B.2d 226, 308 Mass. 376. 
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Pa.—^Nestor v. George, 46 A.2d 469, 
354 Pa. 19. 

S.D.—State v. Keliher, 194 N.W. 667, 
46 S.D. 484. 

Admissibility of former evidence 
generally see Evidence §§ 384-402. 
Where testimony at former trial 
has been stmck from the record, this 
does not make testimony incompetent 
at a later trial as a contradictory 
statement of the witness. 

Mass.—Commonwealth v. Beal, 50 N. 

E.2d 14, 314 Mass. 210. 

20. IlL—West Chicago Street R. R. 

Co. V. Dooley, 76 IlLApp. 424. 

S.C,—^Anderson v. Elliott, 90 S.B.2d 
367, 228 S.a 371. 

Tenn.—State ex rel. v. Seals, 171 S. 

W.2d 836, 26 Tenn.App. 333. 

Tex.—Franzetti v. Franzettl, Civ. 

App., 174 S.W.2d 66. 

70 C.J. p 1175 note 63. 

Accomplice 

In murder prosecution, where self- 
confessed accomplice, whose testi¬ 
mony was necessary for conviction, 
denied on cross-examination that dis¬ 
trict attorney at trial of accomplice 
stated that accomplice had assisted 
police and recommended life impris¬ 
onment rather than death, refusal of 
trial court to permit defendant's 
counsel to show by court stenogra¬ 
pher that district attorney had made 
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ing has been held admissible for this purpose ,• and 
prior evidence in the same proceeding,or in an¬ 
other proceeding,where there was a want of direct 
contradictory effect,or of proper proof of prior 
testimony,has been held inadmissible for the 
purpose of contradiction. Evidence that, on a for¬ 
mer trial for a similar offense, defendant raised a 
similar issue by his testimony, and was contradicted 
by other witnesses, has been held inadmissible to 
impeach his testimony in the case at bar.25 A wit¬ 
ness cannot be contradicted by showing that another 
person, in another trial involving a different issue, 
had testified differently as to the particular facts in 

controversy.26 
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(4) Documentary Evidence 

On a proper showing, documentary evidence whicl> 
directly tends to disprove the testimony of a witness la 
admissible In contradiction or Impeachment, 

Documentary evidence which directly tends to- 
disprove the testimony of a witness is admissible 
in contradiction or impeachment,^^ for example, a 
writ of attachment, the sheriffs return, and a memo¬ 
randum furnished by the gamishee,28 a bill,29 a 
bill of sale,80 books of account or book entries, 
a contract,82 a field book of the survey of a town,83 
field notes of an assessor,84 a letter,85 a telegram,8® 
a map,87 memoranda,88 a mortgage,88 a negotiable 
instriiment,40 a photograph,a policy of insur¬ 
ance,^8 a receipt,^8 a record,a release or relin- 


such statements at trial of accom¬ 
plice was error. 

Pa.—Commonwealth v. Turner, 88 A. 
2d 915, 371 Pa. 417, 32 A.L.R.2d 
346. 

21. S.D.—State v. Thompson, 24 N. 
W.2d 10. 71 S.D. 319. 

70 C.J. P 1175 note 64. 

22. Tex.—Coleman v. Smith, 55 Tex. 
254. 

23. Maas.—Grant v. Lewis, 14 Gray 
189. 

70 C.J. P 1175 note 66. 

24. Tex.—Coleman v. Smith, 55 Tex. 
254. 

70 C.J. P 1175 note 67. 

25. Mass.—Commonwealth v. Lan- 
nan, 29 N.E. 467, 165 Mass. 168. 

25. Colo.—Bolles v. O’Brien, 151 P. 
450, 59 Colo. 261. 

27. Ga.—^American Tie & Timber Co. 
V. Tyler, 90 S.E. 86, 18 Ga.App, 640. 

Mo.—^McGinnis v. .^tna Life Ins. Co., 
App., 78 S.W.2d 501. 

N.C.—General Motors Acceptance 
Corp. v. Edwards, 197 S.E. 613, 213 
N.C. 736, 116 A.L.R. 1217. 

Tex.—^Richard v. Hawkins, Civ.App., 
272 S.W.2d 421, error refused no 
reversible error. 

Admissibility of documentary evi¬ 
dence generally see Evidence §§ 
623-775. 

28. Cal.—Nlchol v. Laumelster, 86 
P. 925, 102 C. 658. 

29- Mass.—Commonwealth v. Car- 
bin, 8 N.E. 896, 143 Mass. 124. 

30. Wash.—State v. McDonald, 196 
P. 1048, 114 Wash. 696. 

31. U.S.—^Bingham Mines Co. v. Bi¬ 
anco, C.C.A.Utah, 276 P. 513. 

Ga.—^Taylor v. Young, 58 S.E.2d 923, 
81 Ga.App. 891. 

IlL—^People V. Thomas, 181 N.B.2d 
86, 7 Ill.2d 278. 

])^o.J^oxpiL8 Juris cited in State v. 
Harris, 64 S.W.2d 256, 259, 334 Mo. 
3 S—Corpus Juris dted in StefCen 
V. Southwestern Bell Telephone Co., 
56 S.W.2d 47, 49, 881 Mo. 674. 


N.Y.—Leldesdorf v. Norwich Union 
Pire Ins. Soc., 237 N.Y.S. 663. 227 
App.Div. 324. 

70 C.J. p 1176 note 75—22 C.J. P 893 
note 63. 

32. U.S.—^American & British Mfg. 
Corporation v. New Idria Quicksil¬ 
ver Mining Co., C.C.A.R.I., 293 P. 
509. 

70 C.J. p 1175 note 76. 

33. Vt.—Baker v. Sherman, 46 A. 
67, 71 Vt. 439. 

34. Or.—Security Savings & Trust 
Co. V. Ogden, 261 P. 69, 123 Or. 370. 

70 C.J. p 1175 note 78. 

35. U.S.—White v. U. S., C.A.La., 216 
P.2d 1—Brown v. U. S., C.A.Alaska, 
201 F.2d 767—Wolcher v. U. S., C.A. 
Cal., 200 P.2d 493—U. S. v. Bow- 
cott, C.A.I11., 170 P.2d 173, certio¬ 
rari denied 69 S.Ct. 482, 335 U.S. 
911, 93 L.Ed. 444. 

Manley v. Northumberland Coun¬ 
ty, D,C.Pa., 32 P.Supp. 775. 

Ariz.—State v, Hendricks, 186 P.2d 
943, 66 Ariz. 235. 

m.—^Noyes v. Gold, 34 N.B.2d 1, 310 
I11.APP. 1. 

Ky.—Pordsville Banking Co. v. | 

Thompson, 65 S.W. 6, 23 Ky.L. 1276. I 
Md.—Jones V. Jones, 199 A. 513, 174 ] 

Md. 522. I 

Mass.—Commonwealth v. Wood, 19 
N.E.2d 320, 302 Mass. 265. 

N.D.—State v. Gibson, 284 N.W. 209, 
69 N.D, 70. 

Tex.—^Browning v. Nesting, Civ.App., 
219 S.W.2d 712, refused no revers¬ 
ible error. 

70 C.J. p 1175 note 79. 

36. Tex.—Hutson v. Clark, Civ.App., 
3 S.W.2d 484. 

37. Tex.—Vaden v. Buck, Civ.App., 
184 S.W. 818. 

38. Idaho.—^Henderson v. Allis- 
Chalmers Mfg. Co., 149 P.3d 133, 66 
Idaho 670. 

70 C.J. p 1175 note 82. 

39 . S.C.—^Merck v. Merck, 66 S.B. 
347, 83 S.C. 829, 137 Am.S.R. 816. 

40. Ark.— Kirkpatrick v. American 
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Ry. Express Co., 6 S.W.2d 524, 177 
Ark. 334. 

70 C.J. p 1175 note 84. 

41. Pla.—Kitchen v. State, 89 So.2d 
667. 

Tex.—City of Waco v. Criswell, Civ. 

App., 168 S.W.2d 272. 

70 C.J. p 1175 note 85. 

Motion pictures 

Ill.—McGoorty v. Benhart, 27 N.B.2d 
289, 305 IlLApp. 468. 

42. Ala.—Mobile Pure Milk Co. v. 
Coleman, 161 So. 826, 26 Ala.App. 
402, certiorari denied 161 So. 820, 
230 Ala. 432. 

Ind.—McDonald v. Swanson, 1 N.B.2d 
684, 103 Ind.App. 171. 

70 C.J. p 1175 note 86. 

43. Tex.—Thomas v. Murphy, Civ. 
App., 91 S.W.2d 810. 

70 C.J. p 1176 note 87. 

44. Mo.—Steffen v. Southwestern 
Bell Telephone Co., 66 S.W.2d 47, 
331 Mo. 674. 

Pa.—Commonwealth v. Benedict, 173 
A. 850, 114 Pa.Super. 183. 

Commonwealth v. Flowers, Quar. 
Sess., 49 Dauph.Co. 441. 

70 C.J. p 1175 note 88. 

Hospital records 

U.S.—^Ulm v. Moore-McCormack 

Lines, C.C.A.N.Y., 115 P.2d 492, re¬ 
hearing denied 117 P.2d 222, certio¬ 
rari denied 61 S.Ct. 941, 318 U.S. 
667, 85 L.Ed. 1625. 

Conn.—^Boruckl v. MacKenzle Bros. 

Co., 3 A.2d 224, 126 Conn. 92. 

Ill.—Monahan v. Chicago Transit Au¬ 
thority, 93 N.B.2d 169, 841 IlLApp. 
250. 

Or.—Gallagher v. Portland Traction 
Co., 182 P.2d 864, 181 Or. 886. 

Beoord of oouviotlon. 

(1) Where proper inquiry is made 
of a witness as to whether he has 
ever been convicted of a crime and 
there Is a denial, a record of convic¬ 
tion is admissible to contradict. 
Ark.—Holcomb v. State, 238 S.W.2d 
505, 218 Ark. 608. 

N.Y.—Woodward v. Phipps, 26 N.Y.S. 
2d 398, 261 App.Dlv. 865, reargu- 
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.quishment of a right, claim, or privilege,^® a re¬ 
port,^® a rule,^'^ a tax certificate,or a tax re¬ 
turn but documentary evidence which does not 
•directly tend to contradict the testimony of a wit¬ 
ness is inadmissible for such purpose.^o Where on¬ 
ly part of a document is admissible for purposes of 
contradiction and other portions of it are clearly 
inadmissible and prejudicial, the document should 
not be admitted in its entirety and without restric- 
tion.^^ Where a document offered for the purpose 
of contradiction is admittedly not the one concern¬ 
ing which the witness has testified, it is properly 
excluded.®^ 

Foundation for introduction. A witness may not 
be contradicted by a private record, the contents of 
which are not shown by any witness to be a record 
-of facts.®^ In order that certain documents may 
be received in evidence for the purpose of contradic¬ 
tion or impeachment, certain facts,®^ identifying the 
•document,®® or showing its relation to the witness 
sought to be contradicted®® or to the issues,®^ or, 
where nothing contradictory appears on its face, to 

ment denied 27 N.T.S.2d 456, 261 
App.Dlv. 1026. 

(2) This rule applies where ac¬ 
cused testifies that he has not been 
convicted of other offenses or had 
previous difficulty with police. 

Conn.—State v. Bello, 63 A.2d 381, 

133 Conn. COO. 

N.Y.—People v. Sorge, 93 N.B.2d 637, 

301 N.Y. 198. 

Or.—Craig v. State, Cr., 281 P.2d 772. 

(3) So, where accused, charged 

with murder, admitted charge of pre¬ 
vious conviction of murder but tes- 
tlffed that he did not kill the prior 
victim and that he did not know 
whether he was dead, record of Judg- 
■xnent in prior case was admissible to 
impeach accused. I 

Cal.—People v. Peete, 169 P.2d 924, 

28 C.2d 306, certiorari denied 67 S. 

Ct 356, 329 U.S. 790, 91 L.Bd. 677, 
rehearing denied 67 S.Ct. 490, 329 
■CJ.S. 832, 91 Li.Ed. 706, certiorari de¬ 
nied 67 S.Ct. 1185, 331 U.S. 783, 91 
L.Bd. 1816. 

(4) In prosecution for aiding and 
4 Lbetting in operation of a disorderly 
house for purpose of gambling, where 
witness denied he was operating 
gambling establishment with which 
defendant was allegedly associated, 
witness* prior conviction for operat¬ 
ing such gambling establishment was 
admissible to contradict witness. 

—^Parr v. Commonwealth, 96 S.E. 

2d 160, 198 Va. 721. 

Becord in void proceeding InadxnlssU 
ble 

In will contest, parts of the record 
■In lunacy proceeding against contest- 
sant, held under statute that was void 


the purpose for which it is offered,®® must, it has 
been held, be shown. 

Inspection. The general rules applicable to the 
inspection of documents for the purpose of deter¬ 
mining the facts involved, as discussed in Evidence 
§§ 611-^22, apply to the introduction in evidence 
of a document for the purpose of contradiction.®® 

(5) Experiments 

Certain experiments may be proper for the purpose of 
contradiction or Impeachment; but where the conditions 
under which It is performed are important, a test or ex¬ 
periment to be admissible for such purpose must be con¬ 
ducted under conditions substantially similar to those at 
the time In question. 

Under the general rules applicable to the admis¬ 
sion of evidence of experiments, as discussed in 
Evidence §§ 586-592, certain experiments may be 
proper for the purpose of contradiction or impeach¬ 
ment.®® Where the conditions under which it is 
performed are important, a test or experiment, to be 
admissible for the purpose of contradiction or im¬ 
peachment, must he conducted under conditions sub- 

176 N.B. 718, 276 Mass. 320, 79 A. 
L..R. 1380. 

70 C.J. P 1176 note 93. 

51. N.C.—State v. Gardner, 87 S.E.2d 
913. 226 N.C. 310. 

52. Wash.—Perry v. London Assur. 
Corporation of London, 173 P. 721, 
103 Wash. 62. 

53. Mich.—^People v. Hammond, 143 
N.W. 244, 177 Mich. 416. 

Laying foundation for contradiction 
see supra § 634. 

Requisite preliminary proof general¬ 
ly for purpose of contradiction see 
supra subdivision b(l) of this sec¬ 
tion. 

54 . Ill.—Corpus Juris cited in Peo¬ 
ple V. Thomas, 131 N.B.2d 86, 37, 7 
I11.2d 278. 

Tex.—^Powers v. Standard Acc. Ins. 

Co., 191 S.W.2d 7, 144 Tex. 416. 

70 C.J. p 1176 note 97. 

55. N.J.—West V. State, 22 N.J.Law 
I 212. 

70 C.J. p 1176 note 98. 

56. Tex.—Mobley v. State, 232 S. 
W. 531, 89 Tex.Cr. 646. 

70 C.J. p 1176 note 99. 

57. Mass.—Cambridge Motor Co. v. 
Bstahrook, 145 N.E. 466, 250 Mass. 
345. 

70 C.J. p 1176 note 1. 

58. Vt.—^Rogers v. Bigelow, 96 A. 
417. 90 Vt. 41. 

59. Me.—Grant v. Jacl^ 102 A. 88, 
116 Me. 342. 

70 C.J. P 1176 note 4. 

60. Ga.—^Howard v. Montezuma 

FertUizer Co., 130 S.B. 72, 34 Ga. 
App. 411. 

70 C.J. p 1176 note 6. 


because not pro^viding for trial, were 
not admissible to Impeach contestant 
with respect to his testimony that he 
had never been tried for lunacy. 

Tex.—Cloud V. Cloud, Clv.App., 139 S. 
W.2d 826. 

45. Neb.—^Anderson v. Nebraska De¬ 
fense Corp„ 20 N.W.2d 322, 146 
Neb. 466, 

46. U.S.—Bingham Mines Co. v. Bi¬ 
anco, C.C.A.Utah, 276 F. 613. 

70 C.J. p 1176 note 89. 

Motorist’s report of accident 
Conn.—Jacobs v. Connecticut Co., 75 
A.2d 427, 137 Conn. 189. 

K.Y.—Jacobs v. Gelb, 62 N.Y.S.2d 
782, 271 App.Div. 101. 

Signed statement to adjuster 
In action for proceeds of policy 
covering Jewelry owned, used, or 
worn by insureds, signed statement 
given to insurance adjuster after loss 
of Jewelry by insureds’ daughter-in- 
law that her mother-in-law had given ] 
her the Jewelry tended to cast doubt 
on authenticity of insureds’ testi¬ 
mony that Jewelry had been lent to 
daughter-in-law for occasional wear¬ 
ing, and was admissible. 

Mich.—Wolf V. Providence Wash. 
Ins. Co. of Providence, R. L, 63 N. 
W.2d 476, 383 Mich. 333. 

47. W.Va,—Morris v. Baltimore & 
O. R. Co.. 147 S.B. 769, 107 W.Va. 
181. 

70 C.J. p 1176 note 90. 

48 . Tex.—^McCamant v. Roberts, 16 
S.W. 680, 1054, 80 Tex. 316. 

70 C.J. p 1176 note 91. 

49. S.C.—^Merck v. Merck, 65 S.B. 
347, 83 S.C. 329, 187 Am.S.R. 816. 

sa Mass.—Commonwealth v. Gallo, 
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stantially similar to those at the time in question 
where substantial dissimilarity exists, the testimony 
should be rejected in the exercise of the sound dis¬ 
cretion of the court.*® 

§ 640. Sustaining Witness 

Contradictory evidence may be rebutted, as dis¬ 
cussed infra § 641, or explained, as considered infra 
§ 642; but, as a general rule, the mere contradiction 
of a witness does not authorize the introduction of 
evidence of his good character or reputation for 
veracity to sustain him, as discussed infra § 643. 

Examine Pocket Parts for later cases. 

§ 641, - Rebuttal of Contradiction 

Contradictory cvidonce may be rebutted and other 
evidence tending to corroborate the witness who is con¬ 
tradicted, or to disprove the testimony of the contradict, 
ing witness, may be admissible to sustain a witness who 
la contradicted on a material point. 

Where evidence is introduced to contradict a wit¬ 
ness, the party offering the witness is entitled to an 
opportunity to meet such evidence by contradic¬ 
tion.*® Contradictory evidence may, in its turn, 
be rebutted;®* other testimony, tending to corrobo¬ 
rate the witness who is contradicted,®* or to disprove 
the testimony of the contradicting witness,®® may be 
admissible to sustain a witness who is contradicted 
as to a material point; and a witness may be heard 
in rebuttal as to new matter brought out in the 
attempt to contradict or impeach him, where he did 


98 0. J. S. 

not testify on the subject when first examined.*’ 
However, evidence offered to sustain a witness who 
has been contradicted must meet the general re¬ 
quirements of admissibility.®* 

Reiteration of former testimony. A witness whose 
testimony is contradicted should, generally, not be 
permitted to reiterate it;** however, it is within the 
discretion of the court to permit a witness to re¬ 
turn and reiterate his former testimony after hear¬ 
ing it contradicted.’® 

§ 642. - Explanation of Contradiction 

Where evidence is offered to contradict a witness, the 
party offering the witness is entitled to an opportunity 
to meet such evidence by explanation. 

Where evidence is introduced to contradict a wit¬ 
ness, the party offering the witness is entitled to an 
opportunity to meet such evidence by explana- 
tion.7i Accordingly, it is proper to allow an ex¬ 
planation which tends to weaken the discrediting 
effect of the contradiction and a witness, who 
is contradicted, may be sustained by evidence tend¬ 
ing to show that his false statement was the result 
of a mistake and not intentionally false.*^^ 

§ 643. -- Proof of Good Character or Rep¬ 

utation for Veracity 

Although there is authority to the contrary, generally 
the mere contradiction of a witness does not authorize 
Introduction of evidence of his good character or reputa¬ 
tion for veracity to sustain him. 


61. Iowa,—^Langham v. Chicago, E. 
I. & P. By. Co., 198 N.W. 626, 197 
Iowa 1118. 

62. Iowa.—Langham v. Chicago, E. 
L & P. Ey. Co., supra. 

63. Ky.—Childers v. Commonwealth, 
171 S.W. 149, 161 Ky. 440. 

64. Ala.—Williams v. State, 26 So. 
521, 123 Ala. 39. 

Ky.—^Home Laundry Co. v. Cook, 125 
S.W.2d 763, 277 Ky. 8. 

Behuttal not required 

Where accused was permitted to 
testify that accusation denied by 
commonwealth's witness on cross- 
examination was true, it was proper 
not to require commonwealth to put 
witness on stand again or to call 
district attorney as witness to con- 
tiadict accused. 

Maas.—Commonwealth v. Connolly, 
33 N.E.2d 303, 308 Mass. 481. 

65. Ala.—^Bank of Loretto v. Bobo, 
67 So.2d 77, 37 Ala.App. 139. cer¬ 
tiorari denied 67 So.2d 90, 259 Ala 
374. 

La.—State v. G-uidry, 3 So.2d 642, 
198 La 154. 

Tex.<—Gomez v. State, 94 S.W.2d 
1167, 130 Tex-Cr. 618, 

70 C.J. P 1176 note IL 


Corroboration generally of witness 
impeached see infra §§ 646—661. 

66. Ky.—Home Laundry Co. v. 
Cook, 125 S.W.2d 763, 277 Ky. 8. 

70 C.J. p 1176 note 12. 

67. La—State v. Claire, 6 So. 806, 
41 LaAnn. 1067. 

ZTegatlnir luferauce from contra¬ 
dictory evidence 

In action for injuries wherein 
workmen’s compensation claim of 
plaintiff, giving account of how ac¬ 
cident occurred, different from that 
alleged in present action, was intro¬ 
duced in evidence on cross-examina¬ 
tion of plaintiff for purpose of con¬ 
tradicting his testimony, plaintiff 
wets properly permitted to testify 
on redirect examination that he had 
not received disability benefits or 
compensation of any kind. 

N.Y.—^Nappi V. Falcon Truck Eent- 
ing Corp., 141 N.Y.S.2d 424, 286 
App.Div. 123, affirmed 162 N.T.S.2d 
297, 1 N.T.2d 750, 135 N.E.2d 61. 

68. Xiaudatory article inadmissible 
In the trial of defendant alone for 

conspiracy to injure the character, 
business, and property of another, 
the introduction and reading of an 
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article written by a coconspirator 
laudatory of a material and im¬ 
portant witness for the prosecution, 
whom defendant had contradicted, 
and which tended to sustain the 
credibility of such witness, was im¬ 
proper. 

Ill.—^People V. Blumenberg, 110 NJE3. 
788, 271 Ill. 180. 

69. Ark.—Fowler v. State, 197 S.W. 
568, 130 Ark. 365. 

70 C. J. p 1177 note 16. 

70. Ga.—Thomasson v. State, 22 
Ga. 499. 

S.C.—Sloan v. Pelzer, 32 S.E. 431, 64 
S.C. 314. 

71. Idaho.—^In re Brown’s Estate, 
16 P.2d 604, 62 Idaho 286. 

Ky.—Childers v. Commonwealth, 171 
S.W. 149, 161 Ky. 440. 

Explanation of inconsistency in 
statements by witness see supra 
$ 621. 

72. Ky.—Watson v. Kentucky, etc.. 
Bridge, etc., Co., 126 S.W. 146, 129 
S.W. 341, 137 Ky. 619. 

70 C.J. p 1177 note 18. 

73. Tex.—Hines v. Bost, Civ.App.r 
224 S.W. 698. 

70 C.J. p 1177 note 19. 
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Although certain jurisdictions are not in accord^^ 
completely,'^® the rule generally is that the mere 
contradiction of a witness is not such impeachment 
of his character as to authorize the introduction of 
evidence of his good character or reputation for 
veracity to sustain himJ® Where a witness is not 
merely contradicted, but is accused of testifying 
falsely, the party whose witness is thus impeached 
may prove his general reputation for veracity 
and, where there is not only contradiction, but an 
attack on the character of the witness,as by 
charging theft^^ or unchastity,^^* it has been held 
that evidence as to the general reputation of the 
witness for veracity is admissible; but, where the 
question involved is that of credibility, evidence as 
to reputation for honesty is inadmissible.^ 1 Where 
it is sought to impeach a witness by evidence con¬ 
tradicting his testimony and by evidence of contra¬ 
dictory statements or of his bad character, as to 
either of which latter methods of impeachment he 
may, under the statutory provision applicable, be 
sustained by evidence of his good character, the 
evidence as to his good character is not limited to 
the two latter methods, but may be considered by 


the jury in connection with the evidence contra¬ 
dicting the testimony of the witness.®^ 

§ 644. Effect of Contradiction 

It Is the right and duty of the trier of facts to deter¬ 
mine to what extent It will believe or disbelieve a witness 
who has been contradicted. 

Where testimony as to a particular matter has 
been contradicted, the jury are not bound to accept 
such testimony as true.*^ Certain evidence, when 
contradicted, has been held insufficient to establish 
the fact testified to;®^ on the other hand, certain 
evidence has been held to have a slight,®® or lim¬ 
ited,®® contradictory effect 

Contradiction of a witness does not go to the 
question of his competency,®'^ but merely goes to 
credibility.®® It is the right and duty of the trier 
of facts to determine to what extent it will believe 
or disbelieve a witness who has been contradicted.®® 
The fact that a witness is contradicted on a ma¬ 
terial matter will tend to discredit his testimony in 
other respects,®® and may be considered in passing 
on his credibility as to other matters.®^ Neither 


74. Xb. KaiLsaSi without adopting 
a hard and fast rule that, when¬ 
ever proof is admitted to contra¬ 
dict the statement of a witness 
who Is a party, concerning matters 
collateral to the issue, the party 
whose veracity is assailed has the 
right to offer rebuttal testimony 
showing his reputation for veracity 
in the community in which he re¬ 
sides. the court may, in the ex¬ 
ercise of its sound discretion, per¬ 
mit such proof. 

TTan —Colvin V. Wilson, 164 P. 284, 
100 Blan. 247. 

7&. In Virginia testimony in sup¬ 
port of the general reputation of a 
witness for truthfulness is admis¬ 
sible where his testimony is con¬ 
tradicted on a matter as to which 
he could not be mistaJten. 

U.S.—Franklin Sugar Refining Co. v. 
liuray Supply Co., C.C.A.Va., 6 F. 
2d 218, followed in Keur v. Weiss, 
37 F.2d 711. 

Va.—George v. Pilcher, 28 Gratt. 
290. 69 Va. 299, 26 Am.R 360. 

76. Ala.—George v. State, 169 So. 
326. 27 Ala.App. 196, certiorari 

denied 169 So. 328, 232 Ala. 671. 

_Corpus Jhrls cited in Whaley 

V. State, 26 So.2d 666, 669, 167 
Fla. 693. 

Ind.—^Peoples Trust & Sav. Co. v. 
Cohen, 78 N.B.2d 366, 117 IndLApp. 
472. 

70 C.J. p 1177 note 23. 

Aootised offering himself as witness 
Fla.—Whaley v. State, 26 So.2d 666, 
157 Fla. 698. 


77. Tex.—^Furr ▼. State, Cr., 194 S. 

W. 896. 

70 C.J. p 1178 note 24. 

Sustaining character of impeached 
witness generally see supra $§ 682- 
685. 

78. Tex.—Niles v. State, 284 S.W. 
668 , 104 Tex.Cr. 447. 

79- Tex.—Ray v. Stat^ 278 S.W. 
197, 102 Tex.Cr, 421. 

80. Tex.—^Niles v. State, 284 S.W. 
568, 104 Tex.Cr, 447. 

81. Tex.—St. Louis Southwestern 
Ry. Co. of Texas v. Bryant, Civ. 
App., 252 S.W. 322. 

82. Ga.—^McBride v. State, 102 S.B. 
865, 160 Ga. 92. 

70 C.J. p 1178 note 29. 

83. Minn.—^Lewerenz v. B. W. Wylie 
Co., 61 N.W.2d 834, 236 Minn. 94. 

Tex.—^Friend-Rowe Motor Co. v. Ric¬ 
ci, CivA.pp., 298 S.W. 851. 

Effect of false testimony generaUy 
see supra § 469. 

Effect of proof of Inconsistent state¬ 
ments see supra § 627. 

84. N.Y.—Saalfeld v. Smith, 119 N. 
Y.S.2d 90, 281 App.Blv. 827. 

70 C.J. p 1178 note 82. 

85. Ill.—People V. Scott, 103 N.B. 
617. 261 Ill. 166. 

70 C.J. P 1178 note 33. 

86 . XJ.S.—Ricardo v. Ambrose, C.A. 
Virgin Islands, 211 F.2d 212. 

Cal.—Trowbridge v. Briggs, 85 P.2d 
426,140 CaLApp. 554. 

70 C.J. p 1178 note 34. 

87. m.— Rembke v. Bieser, 6 N.B.2d 
900. 289 IlLApp. 136. 
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Contradicted witness as competent 
to contradict see supra § 636. 

8& Ill.—^Rembke v. Bieser, supra, 
lliaefc of positive prior Identlffcation 
In prosecution for robbery, where¬ 
in victims testified as to identity of 
defendant, disclosures on cross-ex¬ 
amination of victims that, when they 
first viewed defendant several 
months after robbery, they were not 
positive of their identification went 
only to the weight which Jury might 
give to testimony of such witnesses. 
Okl.—Kittrell v. State, 263 P.2d 853, 
96 Okl.Cr. 301. 

XTot sahjeot to charges of dishonesty 
Mere contradiction of witnesses* 
understanding or recollection of facts 
should not subject those witnesses 
to charges of dishonesty, fraud, and 
misconduct. 

I>.C.—^Rue V. Feuz Const. Co., D.C., 
103 F.Supp. 499. 

89. Cal.—^In re Gill's Estate, 58 P. 

I 2d 734,14 C^2d 52$, 

90. N.Y.—Streicher v. Third Ave. B. 
Co., 57 N.Y.S. 716, 39 App.Div. 658. 

70 C.J. p 1178 note 88. 

91. Cal.—Ortzman v. Van Der Waal, 
249 P.2d 846. 114 C.A.2d 167, hear¬ 
ing denied 262 P.2d 7, 114 CA.2d 
167. 

Ga.—^Atlantic Coast Line R, Co. v. 
Hodges, 84 S.B.2d 711, 90 GaA.pp. 
870. 

N.Y.—^People v. Brossard, 33 N.Y.S. 
2d 369. 

Tenn.—^Finks v. Gillum, 273 S.W.2d 
722, 38 Tenn.App. 304—^Morgan v. 
Tennessee Central Railway Co., 216 
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court,nor jury,^^ are bound to believe a contra¬ 
dicted witness, and Us entire testimony may be 
disregarded if the trier of facts believes that he has 
willfully sworn falsely.®^ On the other hand, such 
contradiction does not require that all his testimony 
should be rejected,95 even though he is not corrob¬ 
orated therein.96 Where the contradiction of his 
testimony is more apparent than real, a witness is 
not rendered unworthy of belief.97 

Contradictory evidence as substantive evidence. 
Evidence contradicting the testimony of a witness 
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and which is competent solely for the purpose of 
discrediting the witness may not be considered as 
substantive evidence of the truth of the facts in¬ 
volved.®* 

Contradiction of own witness. Where a party 
contradicts the testimony of his own witness, the 
contradicting testimony will create an issue of fact 
which may be decided adversely to the testimony 
contradicted j®® but the contradicted testimony 
should receive the same consideration as the testi¬ 
mony of other witnesses.^ 


F. COREOBOEATIOF 


§ 645. Witnesses Generally 

"Corroboration” is defined generally in 20 C.J.S. 
p 238. Corroboration of unimpeached witnesses is 
discussed supra § 472, corroboration in divorce pro¬ 
ceedings, in Divorce § 136, and corroboration of im¬ 
peached dying declarations in homicide prosecutions, 
in Homicide § 306. 

Examine Pocket Parts for later cases. 

§ 646. -Right and Necessity in General 

Where a witness has been Impeached, the party In¬ 


troducing him may Introduce evidence to corroborate hla 
testimony or support his credibility. 

A witness produced by a party may be rehabil- 
itated.2 Where a witness has been impeached or 
contradicted, the party by whom he was introduced 
is entitled to introduce evidence to corroborate his 
testimony^ or support his credibility;* but the wit¬ 
ness himself has no right or power to introduce 
evidence for this purpose.® Where the witness has 
been successfully impeached, it has been said that 
he cannot be corroborated,® although he may be 


S,W.2d 32, 81 Teim.App. 409— 

Wright V. Bridges, 65 S.W.2d 265, 
16 Tenn.App. 676. 

70 C.J. p 1178 note 86. 

92. Okl.—Westgate Oil Co. v, Mc- 
Abee. 74 P.2d 1150, 181 Okl, 487, 

Puerto Rico.—Diaz v. Plazuela, 29 
Puerto Rico 304. 

93 . Ga,—^Atlantic Coast Line R. Co. 
V. Hodges, 84 S.B.2d 711, 90 Ga. 
App. 870. 

OkL—Westgate Oil Co. v. McAbee, 
74 P.2d 1160, 181 Okl. 487. 

Tex.—St. Louis, B. & M. Ry. Co. v. 
Price, Civ.App., 244 S.W. 642, af¬ 
firmed, Com.App., 269 S.W. 422. 

94. Ill.—Chicago City R. Co. v. 
Ryan. 80 N.B. 116, 226 Ill. 287. 

70 C.J. p 1179 note 42. 

95 . Miss.—^Forman v. State, 70 So. 
2d 848, 220 Miss. 276. 

70 C.J. P 1178 notes 89, 40. 

96. XT.S.—^Louisville, etc., R. Co. v. 
Kelly, Ill., 63 F. 407, 11 C.C.A. 260. 

97 . S.C.—Walker v. Henderson, 96 
S.E. 837, 109 S.C. 160. 

98. Mass.—Commonwealth v. Her- 
sey, 85 N.R2d 447, 324 Mass. 196. 

Pa.—Stiegelmann v. Ackman, 41 A.2d 
679, 351 Pa. 592. 

Previous Inconsistent statements of 
witness as substantive evidence 
see supra S 628. 


99. OkL—H. L. Canady Co. v. Mc- 
Dougal, 273 P. 1000. 136 Okl. 63. 

70 C.J. p 1179 note 46. 

Right to contradict own witness see 
supra S 630. 

1 . Mich.—^In re Moxon’s Estate^ 207 
N.W. 924, 234 Mich. 170. 

a. H.J.—State V. Cerllgione, 44 A.2d 
660, 133 N.J.Law 424, affirmed 48 
A.2d 846, 134 N.J.Law 617. 

3 . U.S.—Beaty v. U. S., C.A.N.C., 203 
F.2d 662—Spevak v. XJ. S., C.A.Md., 
168 P.2d 694, certiorari denied 67 
S.Ct, 771, 330 U.S. 821, 91 L.Ed. 
1272. 

Ala.—CoxpuB Juris guoted in Barbour 
V. State, 78 So.2d 328, 338, 262 Ala. ’ 
297 —Corpus Juris cited la Key v. 
State, 197 So. 364, 365, 240 Ala. 
19. 

Fla.—Chaachou v. Chaachou, 73 So. 
2d 830. 

Mass.—^Kelley v. City of Boston, 6 
N.E.2d 371, 296 Mass. 463. 

N.C.—State v. Harris, 22 S.E.2d 229, 
222 N.C. 167. 

I 70 C.J. p 1179 note 49. 

XmpeadhxueBLt of witness held shown 

N.C.—State v. Gore, 178 S.K 209, 207 
N.C. 618. 

Betraotion by witness of prior testi¬ 
mony 

N.C.—Gibson V. Whltton, 79 S.E.2d 
196, 239 N.C. 11. 
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Attempt to bolster up state’s witness 
held not shown 

Tex.—Gilson v. State, 164 S.W.2d 839, 
142 Tex.Cr. 422. 

4 . Cal.—^People v. Adamson, 258 P. 

2d 1020, 118 C.A.2d 714. 

Sustaining character of witness: 
Where his inconsistent or contra¬ 
dictory statements are shown 
see supra § 623. 

Whose: 

Character has been attacked see- 
supra §§ 632-637. 

Testimony has been contradicted 
see supra § 643. 

“Whenever the character of a wit¬ 
ness for truth is attacked, either by 
direct evidence of want of truth, or 
by cross-examination, or by proof of 
contradictory statements in regard to* 
material facts, or by disproving by 
other witnesses material facts stated- 
by him or. in general, whenever his 
character for truth is Impeached in 
any way known to the law, the par¬ 
ty calling him may sustain him by 
evidence of his general reputation for- 
truth.” 

Va.—^Bausell v. Commonwealth, 181 

S.E. 453, 469, 165 Va. 669—Georgfr 
V. Pilcher, 69 Va. 299, 315, 26 Am. 
R. 350. 

6 . Mich.—People v. Lyons, 13 N.W. 
365, 49 Mich. 78. 

6 . Ga.—McAllister v. State, 67 S.. 
E. 221, 7 Ga.App. 641. 
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if there has been merely an attempt to impeach 
him.^ 

In a criminal trial, where all of defendant’s testi¬ 
mony was directed toward impeaching the princi¬ 
pal witness for the prosecution, the prosecution can¬ 
not be permitted, in rebuttal, to prove by another 
witness that the facts were substantially and in de¬ 
tail as the witness in chief had stated them.^ Tes¬ 
timony to show mental incompetency need not be 
corroborated under a statute providing that the di¬ 
rect evidence of one witness who is entitled to full 
credit is sufficient for proof of any fact, except per¬ 
jury and treason.^ 

Witness at scene. There is no specific burden on 
the prosecution to prove that a witness testifying 
that he saw a homicide was on the scene thereof, 
by testimony other than his.^® In an action for 
negligence, the exclusion of rebuttal evidence of¬ 
fered by plaintiff to corroborate the testimony of a 
witness that he was present at the scene of the 
accident has been held error.^i 

Matters not controverted. Proof by other evi¬ 
dence of a fact stated by a witness, with respect to 
which there is no contradiction, has no tendency 
to sustain his credit, and such evidence, when of¬ 
fered for the sole purpose of corroborating him, 
is properly rejected .^2 

A defendant who takes the stand as a witness 
may be sustained the same as any other witness, 
unless there is some statutory limitation.^* 

Drug addict. There is no rule to the effect that 
the testimony of a drug addict requires corrobora- 
tion.i^ 

§ 647 . - Collateral, Irrelevant, or Imma¬ 

terial Matters 

Under most authorities, a witness may not be cor¬ 
roborated as to collateral, Irrelevant, or Immaterial mat¬ 
ters. 

7 . Ga.—McAllister v. State, supra. 

8. Okl.—-Newton v. State, 174 P. 289, 

14 Okl.Cr. 669. 

70 C.J. p 1179 note 63. 

9. Cal,—^In re Johnson's Estate, 252 
P. 1049, 200 C. 299. 

10. Ala.—Kilpatrick v. State, 104 So. 

656, 213 Ala. 368. 

11. N.T.—Murphy v. I^a Rocdue, 42 
N.T.S.2d 631, 266 App.Div. 903. 

12. Teac.—^De Arman v. State, 189 S. 

W. 146, 80 Tex.Cr. 147. 

70 C.J. p 1180 note 66. 

Corroboration of unimpeached wit¬ 
nesses see supra S 472. 

18. Tex.—Rains v. State, 146 S.W. 

2d 176, 140 Tex.Cr. 648. 


Under most authorities, it is not permissible to 
corroborate a witness as to collateral, irrelevant, or 
immaterial matters;^® nor can a party support his 
positive testimony of facts stated on his own knowl¬ 
edge, by testifying, himself, to other consistent or 
corroborative facts which are immaterial in them¬ 
selves, and which, like the facts sought to be cor¬ 
roborated, must rest entirely on his own oath.^® 
So, a prof erred exhibit is properly rejected where 
it is offered to corroborate defendant’s testimony 
as to a matter which is not an issue in the case, 
is not disputed, and is no part of a defense to the 
charges set out in the bill of particulars.^^ 

However, it has been held that evidence of col¬ 
lateral facts may be received in civil and criminal 
cases for the purpose of confirming witnesses.^* 
Where a defendant calls for a statement from a wit¬ 
ness for the prosecution, and then attacks him with 
an impeaching witness, if the prosecution attempts 
to corroborate the first witness defendant cannot 
object on the ground that the matter called out is 
collateral matter.^* 

§ 648. -Corroborating Evidence 

a. Admissibility 

b. Character and sufficiency 

a. Admissibility 

(1) In general 

(2) Writings; records; books 

(3) Statements of witness 

(4) Acts of witness 

(1) In General 

Whether corroborative evidence shall be received 
rests largely In the discretion of the trial court; It Is 
permissible to strengthen a witness' testimony by evi¬ 
dence tending to show that the facts probably were as 
stated by him. 

Considerable latitude must necessarily be allowed 
in the admission of corroborative evidence and 

Matter Ixeld not inimaterial 
Ga.—^Radlo Cabs v. Tolbert, 71 S.E. 
2d 260, 86 Ga.App. 181. 

16. Mich.—^Anderson v. Russell, 34 
Mich. 109. 

17. Colo.—^Jones v. People, 195 P.2d 
380, 118 Colo. 271. 

18. Me.—State v. Hume, 78 A.2d 
496, 146 Me. 129—State v. Witham, 
72 Me. 531. 

19. N.C.—State ▼. Kirkman, 63 N.C 
246. 

20 . Ga.—Corpus Joris cited in Ay- 
cock V. State, 10 S.E.2d 84, 88, 62 
Ga.App. 812. 

—Corpus Juris quoted In Heus- 
ser V. McAtee, 89 N.W.2d 802, 805, 
151 Neb. 828. 


Sustalningr witness impeached by in¬ 
consistent or contradictory state¬ 
ments see supra §§ 619-628. 

14. U.S.—^U. S. V. Simon, C.C.A.N.J., 
119 P.2d 679. 

15. U.S.—Czamecki v. U. S., C.CmA 
N.J., 96 F.2d 32. 

Ala.—^Barbour v- State, 78 So. 2d 328, 
262 Ala. 297. 

Killian v. Webber, 54 So.2d 634, 
86 Ala.App. 254. 

O.CL—Howser v. Pearson, U.C., 95 
F.Supp. 936. 

Mo.—State r. Walker, 208 S.W.2d 
288, 357 Mp. 394. 

Va.—^Thornton v, Downes, 14 S.B.2d 
845, 177 Va. 451. 

70 C.J. p 1180 note 57. 
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-whether such testimony should be received rests 
largely in the discretion of the trial court.^^ It 
lias been held that where the law requires the cor¬ 
roboration of a witness, it must be accomplished 
'hy evidence other than that of the witness him- 
-self.22 A proper predicate must first be laid be- 
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fore remote testimony is admissible to corroborate 
a witness.^^ 

It is permissible to strengthen a witness’ testi¬ 
mony by evidence of matters showing its consisten¬ 
cy and reasonableness,or tending to indicate that 
the facts probably were as stated by the witness,25 


Pa.—Hamilton v. Hastings, 84 A. 
43, 172 Pa. 308. 

Saarsay 

(1) Testimony cannot be bolstered 
-or corroborated by hearsay evidence, 
^a.—Fuller v. State, 26 S.B.2d 281, 

186 Ga. 237. 

Wilson V. Miss Hulllng’s Cafe¬ 
terias, 229 S.W.2d 566, 360 Mo. 659. 
N.J.—Capozzoli v. Capozolli, 64 A.2d 
440. 1 NT.J. 540. 

'Tex.—^Houston Oxygen Co. v. Davis, 
avA.pp., 145 S.W.2d 300, reversed 
on other grounds 161 S.W.2d 474, 
189 Tex. 1, 140 A.Ii.R. 868. 

Hawley v. State, 262 S.W.2d 933, 
158 Tex.Cr. 61, error refused. 
Oontra: 

Pa.—Pettit V. Riley, Com.PL, 17 Som. 
Leg.J. 67. 

(2) Testimony of what plaintiff 
told witness that another had told 
plaintiff was hearsay and was not 
.-admissible to corroborate part of 
plaintiff’s testimony. 

-jf.y.—^pred W. Hoch Associates v. 
Western Newspaper Union, 126 N. 
B.2d 749, 308 N.T. 461. 

tSelf-servlng declaration. 

Witness may not corroborate hlm- 
.self by own self-serving declara- 
ttion. 

Ala.—^Winn v. Cudahy Packing Co. of j 
Alabama, 4 So.2d 135, 241 Ala. 581. j 
Ark.—^Donaghey v. Williams, 185 S. | 
W. 778, 123 Ark. 411. 
jifo.—Aly V. Terminal R. R. Ass*n of 
St. liOuls, 78 S.W.2d 851, 336 Mo. 
840. 

—Capozzoli v. Capozolli, 64 A.2d 
440, 1 N.J. 640. 

Va.—Cutchin v. City of Roanoke, 74 

5. B. 403. 113 Va. 462. 

Wash.—Stusser v. Gottsteln, 35 P.2d 

6 , 178 Wash. 360. 

"W.Va.—State v. Dean, 58 S.B.2d 860, 
184 W.Va. 267. 

•Contra: 

Pa.—Pettit V. Riley, Com.Pl., 17 Som. 
Leg.J. 57. 

Proof of strength and accuracy of 
-monory, introduced to add credibili¬ 
ty to testimony, must ordinarily be 
direct, logically relevant evidence of 
events closely allied in time and oc- 
-casion with subject-matter of dis¬ 
puted testimony, and must be con¬ 
sidered in light of rule excluding 
self-serving declarations. 

NH.—State v. Slocinskl, 197 A. 660, 
89 N.H. 262. 

Transactions among persons not 
^^aartdes to suit held Inadmissible. 
"Tex.—Corrigan v. Heard, CivApp., 


226 S.W.2d 446, error refused no 
reversible error. 

Testhnony to bolster witness held 
inadmissible 

Ky.—Jones v. Commonwealth, 233 S. 

W.2d 1007, 313 Ky. 827. 

Reputation of animal 

In employee’s action against em¬ 
ployer for injuries sustained when 
gored by employer’s bull, evidence 
relating to the animal’s reputation 
was admissible to corroborate the 
testimony of those who swore to the 
fact of viciousness. 

N.a—Hill V. Moseley, 17 S.B.2d 676. 
220 N.C. 485. 

Testimony held admissible as cor¬ 
roborative 

N.J.—State V. Walter. 186 A. 429, 14 
N.J.Mlaa 647, affirmed 189 A. 
621, 117 N.J.L«.w 647. 

21. D.C.—Abramowltz v. Bryant, 
Mun.App., 86 A.2d 109. 

Neb.—Corpus Juris gnoted In Heus- 
ser V. McAtee, 39 N.W.2d 802, 806, 
151 Neb. 828. 

70 C.J. p 1180 note 61. 

’’The application of the rules reg¬ 
ulating the reception and exclusion 
of corroborative testimony . 
so as to keep its scope and volume 
within reasonable bounds, is neces¬ 
sarily a matter which rests in large 
measure in the discretion of the tri¬ 
al court.” 

N.C.—Gibson v. Whltton, 79 S.B.2d 
196, 201, 239 N.C. 11. 

Matters remote tiom vital issues 
Where evidence claimed to be cor¬ 
roborative of defendant’s testimony 
related to matters remote from vital 
issues, trial judge could exclude such 
evidence in his discretion. 

Mass.—Commonwealth v. Lammi, 37 
N.B.2d 250, 310 Mass. 159. 
Admlsslou held proper exerdse of 
discretion 

Mass.—^Palmer Russell Co, v. Roth- 
enberg, 104 N.B.2d 433, 328 Mass. 
477—Commonwealth v. Galvin, 39 
N.B.2d 656, 310 Mass. 733. 

Abuse of discretion held not shown 
in: 

(1) Admission of photographs of 
efendant's automobile immediately 

after accident and of testimony con¬ 
cerning condition of automobile and 
of corroborating evidence on such 
points. 

U.S.—^Boyle V. Ward, D.C.Pa., 39 P. 
Supp. 545, afidrmed, C.O.A., 125 F.2d 
672. 

(2) Allowing court reporter, who 
took testimony on former trial of 
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case, to read parts of testimony from 
that trial for purpose of rehabilitat¬ 
ing state’s witnesses, 
liio.—State V. Gerberdlng, 272 S.W. 
2d 230. 

(3) Admission of other evidence. 
Mass.—Nelson v. Hamlin, 155 N.B. 

18, 258 Mass. 331. 

70 C.J. p 1180 note 61 Ca]. 

(4) Exclusion of testimony as to 
part of telephone conversation. 

S.D.—Davis v. Lenhofl, 60 N.W.2d 

213, 74 S.D. 190. 

Where a person gave two depo¬ 
sitions, both read in evidence, the 
first l^en by defendant and the 
second by plaintiff, and in the sec¬ 
ond he placed the date of an event 
a year later than in the first, and 
therein fully explained the circum¬ 
stances which he claimed led to the 
discovery of his mistake, conversa¬ 
tions between him and a witness, of¬ 
fered by plaintiff on rebuttal, oc¬ 
curring after the taking of the first 
deposition, in which he gave the 
same explanation as in his second 
deposition with respect to the dis¬ 
covery of the mistake, are properly 
excluded, his testimony standing in 
the same light as though the first 
deposition had not been given. 
S.D.—Breeden v. Martens, 112 N.W. 
960, 21 S.D. 367. 

22. Neb.—Peery v. State, 80 N.W.2d 
699, 163 Neb. 628—Mott v. State, 
119 N.W. 461, 83 Neb. 226. 

23. Tex,—^Buford v. Baldwin, Civ. 
App., 287 S.W.2d 801. 

24. Fla.—Corpus Juris cited lu 
Chaachou v. Chaachou, 73 So.2d 
830, 837. 

Ga.—Corpus Juris cited la Aycock v. 
State, 10 S.B.2d 84, 88, 62 Ga.App. 
812. 

Neb.—Corpus Juris quoted la Heus- 
ser v. McAtee, 39 N.W.2d 802, 806, 
151 Neb. 828. 

70 C.J. p 1180 note 62. 

M I^THng of contract of eaiployueat 
Where testimony of parties to ac¬ 
tion on alleged contract of employ¬ 
ment to sell realty is directly con¬ 
tradictory, evidence of circumstanc¬ 
es existing at time the contract is 
alleged to have been made, which 
tends to show that making of agree¬ 
ment would have been unreasonable 
on part of defendant, may be given 
in corroboration of his statements. 
Colo.—^Marden v. Beckwith, 205 P.2d 
781, 119 Colo. 638—^Dexter v. Col¬ 
lins, 42 P. 664, 21 Colo. 455. 

25. U.S.—Hilliard v. U. a, CC.A. 



98 C.J.S. WITNESSES §648 

althooffh the evidence does not, in and of itaeif, | a proper case, be corroborated by the exhibition of 

tend to establish such facts.26 A witness may in \ particular articles.^^ 


Va., 121 F.2d 992, certiorari de¬ 
nied 62 S.Ct. Ill, 314 U.S. 627, 86 
L.Bd. 503. 

Illinois Cent. R. Co. v. Kelly, D. 
C.La-, 81 F.Supp. 206. 

Ala«—^American Rubber Corp. v. Jol¬ 
ley, 72 So.2d 102, 260 Ala. 600— 
ICyzer v. State, 33 So.2d 885, 260 
Ala. 279. 

Lay V. State, 162 So. 319, 26 Ala. 
App. 468. 

Cal.—^Miller v. Contra Costa Coun¬ 
ty, 235 P,2d 76, 106 C.A.2d 304— 
People V. Bosse, 68 P.2d 990, 21 C. 
A.2d 276. 

Conn.—Kennel v. Kennel, 21 A.2d 400, 
128 Conn. 200. 

D.C.—Abraham v. Gendlin, 172 P.2d 
881, 84 U.S.APP.D.C. 307. 

Silverfarb v. U. S., Mun.App., 
40 A.2d 82, affirmed 161 F.2d 11, 
80 U.S«App.I>.C. 158. 

Fla.—Corpus Jtirls dtad in Chaachou j 
V. Chaachou, 73 So.2d 830, 837. 

Ga.—Corpus Jturis cited in Aycock v. 
State, 10 S.B.2d 84, 88, 62 Ga.App. 
812. 

Ill. —^Louks V. Louks, 102 N.E.2d 364, 
345 ni.App. 185—Bogaerts v. Bo- 
gaerts, 101 N.B.2d 608, 344 Ill.App. 
497 —^Albert v. Albert, 92 N.E.2d 
491, 340 I11.APP. 682. 

La. —state v. Grayson, 72 So.2d 457, 
225 1.0. 142. 

Campbell v. Metropolitan Cas. 
Ins. Co., App., 176 So. 233. 

Mass.—Commonwealth v. Taylor, 100 
N.B.2d 22, 327 Mass. 641—Sellew 

V. Tuttle's Millinery, 66 N.B.2d 26, 
819 Mass. 368. 

—^Byram v. Snowden, 79 So.2d 
541, 224 Miss. 74. 

j^o.—Corpus juris cited in Adams v. 
Moberg, 205 S.W.2d 563, 658, 356 
Mo. 1176. 

Schubert v. St. Louis Public 
Service Co., App., 206 S.W.2d 708, 
affirmed 214 S.W.2d 420, 368 Mo. 
303. 

I^Teb.—O'Dell v. Goodsell, 41 N.W.2d 
123, 162 Neb. 290—Corpus Juris 
quoted in Heusser v. McAtee, 39 N. 

W. 2d 802, 806, 161 Neb. 828. 

N.H.—State v. Harkeem, 92 A.2d 906, 

97 N.H. 608. 

17 . 0 .—State v. Kirkman, 68 S.B.2d 816, 
284 N.C. 670—State v. Lippard, 26 
S.B.2d 694, 223 N.C. 167, certiorari 
denied Lippard v. State of North 
Carolina. 64 S.Ct 62, 320 U.S. 749, 
88 L.Bd. 446—State v. Johnson, 18 
S.B.2d 368, 220 N.C. 773—State v. 
Gore, 178 S.E. 209, 207 N.C. 618. 
Ohio.—Hawkins v. Crosby, App., 130 
N.B.2d 356. 

Pa.—^Pennsylvania Co. for Insurance 
on Lives and Granting Annuities v. 
Philadelphia Elec. Co., 200 A. 18, 
331 Pa 126. 

Bffert V. Bffert, 70 A.2d 375, 166 
PaSuper. 282. 


In re Mellor's Estate, Orph., 62 
Montg.Co. 196. 

Tex.—Ballard v. Ballard, Civ.App., 
296 S.W.2d 811. 

Thomas v. State, 227 S.W.2d 810, 
164 Tex.Cr. 367—Bird v. State, 147 
S.W.2d 600, 141 Tex.Cr. 136— 

Thompson v. State, 29 S.W.2d 343, 
115 Tex.Cr. 337. 

Va—United Const. Workers v. La¬ 
burnum Const. Corp., 76 S.B.2d 694, 
194 Va 872, affirmed United Const. 
Workers affiliated with United Mine 
Workers v. Laburnum Const. Corp., 

74 S.Ct. 833, 347 U.S. 666, 98 D.Bd. 
1025. 

70 C.J. p 1180 note 63. 

Materiality 

Evidence tending to support and 
corroborate testimony of defendant is 
material and should be admitted un¬ 
less objectionable on other grounds. 
Ind.—^Espenlaub v. State, 2 N.B.2d 
979, 210 Ind. 687, appeal dismissed 
Bspenlaub v. State of Indiana 57 
S.Ct 791, 301 U.S. 666, 81 L.Ed. 
1331. 

Corroboration of alleged confederate 
N.C.—State v. Flowers, 192 S.B. 110, 
211 N.C. 721. 

PartlciOar actions or proceedings 

(1) Action on nota _ 

N.C.—Wllkins-Ricks Co. v. Dalrym- 

ple, 176 5.E. 760, 207 N.U 860. 

(2) Arson prosecution. 

W.Va—State v. Marinltsis, 45 S.B. 
2d 733, 130 W.Va 613, certiorari 
denied 68 S.Ct 1495, 334 U.S. 887, 
92 L.Ed. 1763. 

(3) Suit on check. 

Ala—^Bank of Loretto v. Bobo, 67 
So.2d 77, 37 AlaApp. 139, certiorari 
denied 67 So.2d 90, 269 Ala 374. 

(4) Burglary prosecution. 

Ga.—^Hunt v. State, 13 S.B.2d 117, 

64 GaApp. 320. 

N.J.—State V. Byra 26 A.2d 702, 128 
N.J.Law 429, affirmed 30 A.2d 49, 
129 N.J.Law 384, certiorari denied 

65 S.Ct 1026, 824 U.S. 884, 89 L.Ed. 
1434. 

(6) Disbarment proceeding. 

Cal.—Werner v. State Bar, 160 P.2d | 
892, 24 C.2d 611. 

(6) Homicide prosecution. 

A 1«- —^Adams v. State, 26 So.2d 216, 
32 AlaApp. 367—^Freeman v. State, 
1 So.2d 917, 30 AlaApp. 99, cer¬ 
tiorari denied 1 So.2d 920, 241 Ala 
178. 

.(7) Personal injury suit 
Tex,—^McCarty v. Gappelberg, Civ. 
App., 273 S.W.2d 943, 46 A.L.R.2d 
93, error refused no reversible er¬ 
ror. 

(8) Rape prosecution. 

N.C.—State v. Lltteral, 43 S.B.2d 84, 
227 N.a 527. 


Pa—Commonwealth v. Eberhardt, 67 
A.2d 613, 164 Pa.Super. 691. 

Tex.—Womack v. State, 170 S.W.2d 
478, 146 Tex.Cr. 651. 

(9) Suit involving location of 
boundary Una 

Ala—Lee v. Gldley, 40 So.2d 80, 262 
Ala 156. 

(10) Trespass to try title action. 
Tex.—McDowell v. Greenland, Civ. 

App., 269 S.W.2d 305, error refused’ 
no reversible error. 

26. Conn.—^Kennel v. Kennel, 21 A.2d 
400, 128 Conn. 200. 

Neb.—Corpus Juris quoted la Heus¬ 
ser V. McAtee, 39 N.W.2d 802, 806, 
161 Neb. 828. 

Pa.—^Pennsylvania Co. for Insurance 
on Lives and Granting Annuities^ 

V. Philadelphia Elec. Co., 200 A. 
18, 381 Pa 125. 

70 C.J. p 1181 note 64—22 C.J. P- 
893 note 64. 

Sitoxioatioa of injured plaiatlff 
Tex.—^McCarty v. Gappelberg, Civ. 
App., 273 S.W.2d 943, 46 A.L.R.2d 
93, error refused no reversible er¬ 
ror. 

27. N.J. —State v. Byra, 26 A.2d 702, 
128 N.J.Iiaw 429, affirmed 80 A.2di 
49, 129 N.J.Law 384, certiorari de¬ 
nied 66 S.Ct 1025, 824 U.S. 884, 

89 L.Ed. 1484. 

N.C.—State v. Fetry, 86 S.B.2d 653,- 
226 N.C. 78. 

Okl.—Bpley v. State, 235 P.2d 711, 94^ 
Okl.Cr. 308. 

Tex.—Schelb v. Sparenberg, Civ.App., 
Ill S.W,2d 324, affirmed 124 S.W- 
2d 322, 133 Tex. 17. 

70 C.J. p 1182 note 65. 

Photographs 

Where guest, bitten by rat while- 
lying in bed during night, sued ho¬ 
tel which admitted control of prem¬ 
ises, photographs taken four months- 
after alleged bite purporting to show 
tin patches on baseboard were ad¬ 
missible for purpose of corroborating 
guest’s evidence that there had been 
ratholes in baseboard. 

Conn.— Williams v. Milner Hotels- 
Co., 36 A.2d 20, 130 Conn. 607. 
Calculator 

In prosecution for conspiracy to- 
operate lotteries and to sell lottery 
tickets, where witness testified that 
he had used calculator in another* 
conspirator's home for totaling lot¬ 
tery tickets, and his credibility was- 
attacked, calculator could be offered 
in evidence to bolster testimony of* 
witness. 

N.C.—State v. Gibson, 65 S.B.2d 608, 
233 N.C. 691. 

Form, book 

Where witness testified that he- 
prepared purported last will for tes¬ 
tatrix from form book, excluding 
form book, offered for purpose or 
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Evidence which does not tend to support the 
truth of the witness' testimony or bear directly 
upon the issues should not be admitted and so 
the testimony of a witness that he did a certain 
thing cannot be corroborated by the testimony of 
another to whom he previously declared his inten¬ 
tion of doing it;29 nor can a witness’ statement 
that at a certain time he stated a certain fact be 
corroborated by evidence that such fact existed.so 
Evidence is not admissible to corroborate the tes¬ 
timony of a witness as to a fact about which he 
knew nothing.31 Testimony of witnesses on a for¬ 
mer trial is not admissible to corroborate witnesses 
who testified on the subsequent trial.32 

A wife’s testimony may be used to corroborate 
that of her husband.22 

Evidence of results of experiments tending to cor¬ 
roborate the testimony of witnesses for the state 


that they saw and heard certain things from a par¬ 
ticular position may be admitted where an attempt 
has been made to impeach the witnesses by elicit¬ 
ing on their cross-examination facts tending to 
show that they could not have seen and heard what 
they testified to from the position which they occu- 
pied.2^ 

Pleadings in other actions. Testimony of a party 
may be corroborated by the pleadings of the adverse 
party in another action.25 

(2) Writings; Records; Books 

Writings tending to corroborate a witness are gen¬ 
erally held admissible in evidence. 

Writings which tend to corroborate the witness’ 
evidence are generally admissible in evidence.26 So, 
a witness may, in a proper case, be corroborated 


adding support to his testimony, held 
error. 

Ky.—Policy v. Cline's Ex’r, 93 S.W. 
2d 363, 263 Ky. 659. 

28. TJ.S.—Steinberg v. U. S., C.C.A. 
Tex., 162 F.2d 120, certiorari de¬ 
nied 68 S.Ct. 108, 332 U.S. 808, 92 
L.Ed. 386. 

Cal.—^People v. Kyuette, 104 P.2d 
794, 16 C.2d 731, certiorari denied 
Kynette v. People of State of Cali¬ 
fornia, 61 S.Ct. 806, 312 U.S. 703, 
85 KEd. 1136. 

Colo.—Jones v. People, 195 P.2d 380, 
118 Colo. 271. 

Mo.—Eld V. Ellis, 235 S.W.2d 273. 
N.J.—State V. Griffin, 89 A.2d 67, 19 
N.J.Super. 681. 

ir.C.—State V, Kimmer, 67 S.B.2d 343, 
234 N.C. 448. 

S.D.—Davis v. Lenhoff, 60 N.W.Sd 
213, 74 S.D. 190. 

70 C.J. P 1182 note 66. 

Sbettars 

U.S.—Southern Ry. Co. v. Madden, 
C.A.S.C., 235 P.2d 198, certiorari 
denied 77 S.Ct. 328, 352 U.S. 953, 
1 L.Ed.2d 244. 

Self-made and self-swom oozrohoza- 
tiozi 

Testimony of witness that after 
killing he demonstrated to another 
that he could see the murder com¬ 
mitted from the spot he was In held 
inadmissible as attempt on part of 
witness to support himself by proof 
of self-made and self-sworn corrob¬ 
oration. 

Tex.—^Weaver v. State, 11 S.W.2d 
618, 111 Tex.Cr. 70. 

29. N.Y.—^Lincoln Nat. Bank v. 
Fisher-Hansen, 86 N.Y.S. 1093, 92 
App.Div. 318. 

70 C.J. p 1182 note 67. 

Admissibility of statements of wit¬ 
ness corresponding with testimony 
see infra subdivision a(3) of this 
section. 


30. Mass.—^Edgerton v. Wolf, 6 Gray 
453. 

31. Ga.—Chestnutt v. Bittick, 166 S. 
E. 368, 42 Ga.App. 243. 

70 C.J. p 1182 note 69. 

32. Ala.—Bush v. State, 100 So. 307, 
19 AlcuApp. 650, certiorari denied 
100 So. 314, 211 Ala. 2. 

33. N.M.—^Adams v. Leyba, 251 P.2d 
290, 57 N.M. 1. 

34. Minn.—State v. Smith, 81 N.W. 
17, 78 Minn. 362. 

35. Tex.—^Watson v. Boswell, 61 S. 
W. 407, 25 Tex.Civ.App. 379. 

70 C.J. p 1184 note 82. 

36. Mont—Spurgeon v. Imperial El¬ 
evator Co., 43 P.2d 891, 99 Mont 
432. 

Neb.—Heusser v. McAtee, 39 N.W.2d 
802, 151 Neb. 828. 

Tex.—Keels v. Metzler, Civ.App., 94 
S.W.2d 799, error dismissed. 

70 C.J. p 1182 note 72. 

Written statements of witness cor¬ 
responding with his testimony gen¬ 
erally see infra subdivision a (3) 
of this section. 

Agreement 

Ill.—People v. Sturch, 68 N.B.2d 873, 
389 IlL 83. 

Certified copy of automobile regis¬ 
tration card 

La.—State v. Green, 17 So.2d 620, 
205 La. 439. 

Certified copy of mortgage 
Conn.—^Pickens v. Miller, 177 A. 673. 

119 Conn. 553. 

Contract 

(1) Generally. 

Mo.—^Peppas v. H. Ehrlich & Sons 
Mfg. Co., 71 S.W.2d 821, 228 Mo. 
App. 556. 

<2) Unsigned proposed contract, 
setting out terms of agreement as 
contended by defendants, was com¬ 
petent evidence to corroborate de¬ 
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fendants' testimony as to what oral 
agreement between parties was. 

N.C.—^Harris v. Burgess, 76 S.E.2d 
248, 237 N.a 430. 

County warrants 

U.S.—Chadick v. U. S., C.C.A.Tex.. 
77 F.2d 961. certiorari denied 56 
act 126. 296 U.S. 609, 80 L.Ed. 
432. 

Xietters 

Ala.—^Winn ▼. Cudahy Packing Co., 
4 So.2d 135, 241 Ala. 681—Mc¬ 
Cormick v. Badham, 85 So. 401, 
204 Ala. 2. 

N.C.—Woodard v. Mordecai, 67 S. 
B.2d 639, 234 N.C. 463—Steele v. 
Coxe, 36 S.B.2d 288, 225 N.C. 726— 
Stott V. Sears, Roebuck & Co., 171 
S.E. 858, 206 N.C. 621. 

Pa.—Chiitenholm v, Giffin, 66 A.2d 
371, 361 Pa. 454. 

70 C.J. p 1182 note 72 [c]. 

Note 

Md.—^Rhoades v. Bussingor, 53 A.2d 
419, 188 Md. 638. 

Prescription 

N.D.—St-ite V. Dimmlck, 296 N.W. 

146, 70 N.D. 463. 

Tally sheet in election. 

N.C.—State ex rel. Freeman v. 
Ponder, C7 S.B.2d 292, 234 N.C. 294. 

Written memorandum 
Fla.—Carlile v. State, 176 So. 862, 
129 Fla. 860. 

N.Y.—Fischer v. City of New York, 
138 N.Y.S.2d 764, 207 Misc. 628. 
N.C.—State v. Lltteral, 43 S.E.2d 
84, 227 N.C. 627. 

70 aj. p 1183 notes 75 [a] (6), 84 
[a]. 

Holdings to other effect 

(1) In prosecution for grand larce¬ 
ny in the first degree, admission of 
a written statement by witness for 
the state on theory that it tended 
to corroborate witness* testimony on 
the trial, was error. 
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by the introduction of writings concerning which 
he has testified,on which his testimony purports 
to be based,or which relate to,39 or were in¬ 
volved in,^9 the transaction as to which he has tes¬ 
tified. So, where a witness has been impeached, 
affidavits made by him in a preliminary proceeding 
may, under some circumstances, be introduced to 
corroborate his testimony on the trial by showing 
his consistency.^^ However, writings not tending 
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to corroborate the testimony** and instruments in 
the nature of mere self-serving evidence*® are not 
admissible; nor is a memorandum of which the 
party against whom it is offered has no knowl¬ 
edge.^^ 

In varying circumstances and situations, book en¬ 
tries or books of account have been held admissi¬ 
ble for purposes of corroboration.^® 

Bank records,^® bank books,^*^ and bank slips^® 


N.T.—People v. Vanderborg, 97 N.T. 
S.2d 603. 277 App.Div. 796, affirmed 
96 N.B.2d 626. 301 N.Y. 760. 

(2) Admission of written con¬ 
firmation by witness’s daughter of 
written statement given defendant 
by witness was improper, where 
daughter was not a witness, not¬ 
withstanding defendant had right to 
impeach witness’s testimony hy wit¬ 
ness’s written statement. 

—Stanley v. Bowen Broa, 79 A. 
2d 1, 96 3Sr.H. 467. 

37. Mich.—^Michigan Shoe Co. v. 
Paul, 113 N.W. 810, 149 Mich. 695. 

70 C.J. p 1183 note 73. 

38 . vt.— ^H. C. Jaauith Co. v. Shum- 
way's Estate, 69 A. 167, 80 Vt. 
566. 

70 C.J. P 1183 note 74. 

39. Mont.—Charles Lehman & Co. 
V. Skadan, 284 P. 769, 86 Mont 563. 

70 CJ. P 1183 note 75. 

Portion of Instnunent 
U.S.—Cox V. U. S.. aC.AIll., 103 F. 
2d 133. 

40. N.C.—Little V. Ratlolf, 86 S.E. 
469, 126 N.C. 262. 

70 C.J. P 1183 note 76 [h]. 

Checks 

U.S.—Chadick v. U. S., C.C.A.Tex., 
77 P.2d 961, certiorari denied 66 S. 
Ct 126, 296 tr.S. 609, 80 L.Ed. 432. 
Cal.—People v. Walsh, 301 P.2d 247, 
47 C.2d 36. 

Pa.—Masse v. Quartuccl, 86 A.2d 
690, 170 Pa.Super. 234. 

Wash.—Wltenberg v. Sylvia, 214 P. 

2d 690, 35 Wash.2d 626. 

70 C.J. p 1183 note 76 [a]. 

41. S.C.—State V. Lazarus, 8 S.C.L. 
33. 

42. U.S.—Patriotic Ina Co. of Amer- 
erica v. Franciscus, C.C.A.MO., 66 
F.2d 844. 

70 C.J. p 1183 note 77. 

43. Ark.—Donaghey v. Williams, 186 
S.W. 778, 123 Ark. 411. 

Xiettex 

Ala.—Winn v. Cudahy Packing Co. 
of Alabama, 4 So.2d 135, 241 Ala. 
681. 

44. D.C.—Paul T. Stone, Inc., v. 
Metzler, 98 F.2d 231, 68 App.D.C. 
869. 

45. Conn.—Venezia v. Town of 
Fairfield, 172 A. 90, 118 Conn, 826. 
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Iowa.—Madison County Sav. Bank v. 
Phillips, 250 N.W. 698, 216 Iowa 
1399. 

La—Sturgis v. Imperial Hotel, App., 
144 So. 268. 

Wash.—Tlmewell Inv. Co. v. Beck¬ 
with. 198 P. 736. 116 Wash. 102. 

70 C.J. p 1183 note 74 [a], note 75 
[a] (D—22 aj. p 892 note 62. 

Books kept in ordinary course of 
business 

Ill.—Khoerzer v. Meyer. 261 niAj)p. 
139. 

Book of sales 

N.C.—Storey v. Stokes, 100 S.B. 689, 
178 N.C. 409. 

Page from ledger 

Ga—Jewell Loudermilk Co. v. Palm- 
I our Hardware Co., 116 S.B. 657, 29 
i GaApp. 772. 

I Back of clerk or inabiUty to testify 

(1) Under statute books of ac¬ 
count of a merchant, keeping daily 
entries of his business, are admissi¬ 
ble to corroborate his testimony as 
to their correctness, on proof by 
customers that he usually kept cor¬ 
rect books, without proof that no 
clerk was kept or that he was un¬ 
able to testify. 

Ga—^Robinson v. McCommons- 

Thompson-Boswell Co., 100 S.E. 43, 
24 GaApp. 106. 

(2) Books of account may be in¬ 
troduced for corroborative purposes, j 
although It is not shown that the | 
merchant or proprietor kept no | 
clerk. 

Ga—^Bush V. Fourcher, 3 GaApp. 
43, 59 S.E. 469. 

Origrinal entry 

(1) Plaintiif’s books of original 
entry were properly admitted in evi¬ 
dence in corroboration of his testi¬ 
mony after preliminary proof that 
they were books of original entry, 
and that he kept correct hooks of 
account. 

Ga—Haygood v. B. B. Clark Co.. 
107 S.B. 879, 27 GaApp. 101. 

(2) Although a hook is not one 
of original entries, it may he re¬ 
ceived in corroboration of testimony 
as to an admission by defendant 
that he was indebted to plaintiff in 
an amount approximately the same 
as that shown by the hook. 

Ga—^Harper v. Hammond, 79 S.B. 44, 
13 GaApp. 238. 
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Banks 

(1) In suit to recover loan to 
bank president, who claimed and 
produced oral evidence that loan 
was deposited in bank, books of 
hank showing deposit by plaintiffs 
in sum allegedly lent held admis¬ 
sible to corroborate oral testimony, 
notwithstanding preliminary proof 
of correctness of books was not of- 

Ga—Bley v. Holden, 172 S.B. 76, 48 
GaApp. 162. 

(2) In action to recover money 
which plaintiff, at defendant’s re- 
Quest, paid a bank, the bank’s books, 
showing plaintiff’s account with it, 
were admissible in corroboration 
over objection that cashier who kept 

I them was not Introduced to prove 
I them, although accessible. 

Qat.—^Bdenfleld v. Youmans, 119 S.B. 

I 342, 30 GaJlpp. 664. 

(8) In action against bank for de¬ 
posits which bank denied having re¬ 
ceived, testimony as to system of 
bookkeeping used hy it in dealing 
with its customers on the days 
plaintiff claimed to have made the 
deposits was admissible in corrobora¬ 
tion of the testimony of the receiv¬ 
ing teller that no such deposits were 
in fact made. 

Ala.—^American Trust & Savings 
Bank v. Montano, 89 So. 899, 18 
Ala. App. 136, certiorari denied 
Montano v. American Trust & Sav¬ 
ings Bank, 89 So. 923, 206 Ala. 
700. 

46. Mo.—Adams v. Moberg, 205 S. 
W.2d 653, 356 Mo. 1176. 

47. Conn.—Miller v. Pierpont, 87 A. 
786, 87 Conn. 406. 

AdmlssioxL of pages of bank book 
to show credit in defendant’s account 
held not error, where before offer 
witness identified book and testified 
without objection that entries there¬ 
in were correct to his personal 
knowledge when made, and that the 
item in controversy was made by 
him as cashier personally. 

Iowa.—^Ryan v. Cooper, 206 N.W. 
802, 201 Iowa 220. 

48. N.C.—Sentelle v. Board of Ed¬ 
ucation, 151 S.B. 877, 198 N.C. 389. 

Deposit sups 

U.S.—Chadick v. U. S., C.C.A.Tex., 
77 F.2d 961, certiorari denied 66 
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have been held admissible for this purpose, as have 
court records,49 the records of a civil service com- 
mission,60 and a contractor’s recordsbut hos¬ 
pital records, the entries on which were not iMde 
from the personal knowledge of the witness 
ing to prove them, but from information furnished 
by others, are not admissible,” and in particular 
circumstances police court records have been held 
properly excluded as the records of a collateral pro¬ 
ceeding.®® 

Deeds. In an action to recover real estate, it is 
not error to allow a deed for other land than that 
in controversy to be read in evidence to corrob¬ 
orate statements of witnesses as to the land claimed 
by one of the parties ;®4 and a deed given by a 
defendant in ejectment after the commencement 
of the suit is admissible to support a witness who 
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has sworn that he has no interest m the land.®® 


(3) Statements of Witness 


The general rule that a witness cannot 
rated by proof that on previous occasions he made state¬ 
ments Identical or consistent with those 
testimony Is subject to exceptions, as where he has been 
as»iled on the ground that his story is a recent fabrics- 
. ti* hflft some motive for testifying falsely. 


It has been broadly held that a witness’ own 
statements do not constitute corroborative testi¬ 
mony,®® and that the testimony of a witness can¬ 
not be corroborated by proof of his declarations.®^ 
So, as a general rule a witness cannot be cor¬ 
roborated by proof that on previous occasions he 
has made the same statements as those made in his 
testimony, or statements similar thereto, or consist¬ 
ent therewith.®® However, there are said to be 


S. ct 126, 296 U.s. 609 , 80 luBd. 

432. 

49. U.S.—^Harvey v. U. S., C.CA.N. 

T. , 23 P.2d 661. 

GextUUd copy of prooocdinff* la 
divorce actioiii 

Ga.—Scott V. Wimberly, 196 S.B. 
866, 186 Ga. 661. 

80. Cal.—^People v. Curtis, 98 P.2d 
228, 36 C.A.2d 306. 

51. Ind.—^Marcisz v. Osborne, 118 N. 
B.2d 378, 124 Ind.App. 674. 

52. Mass.—Commonwealthi v. Sacco, 
161 N.B. 839, 255 Mass. 369. 

53. Va.—^Thornton v. Downes, 14 S. 
B.2d 346, 177 Va. 451. 

Collateral matters generally see su¬ 
pra S 647. 

54. N.C.—Buie V. Carver, 75 N.a 
569. 

55. Pa.—^Richardson v. Stewart’s 
Lessee, 4 Binn. 198. 

56. Neb.—Peery v. State, 80 N.W.2d 
699, 163 Neb. 628—Mott v. State, 
119 N.W. 461, 83 Neb. 226. 

Admissibility of corroborative or 
impeaching statements In criminal 
cases generally see Criminal Law 
§ 752. 

Oath 

Evidence of what a witness said 
when not under oath is not admis¬ 
sible to confirm what he said on 
oath. 

Colo.—Coates v. People^ 106 P.2d 854, 
106 Colo. 483. 

57. Ala.—Wilson v. State, 8 So.2d 
422, 243 Ala. 1. 

Xtoolaratlons or stateaneiLts out of 
court 

(1) The general rule is that the 
declarations of a witness made out 
of court are not admissible for the 
purpose of corroborating his testi¬ 
mony in court. 

Vt.—State V. Teitle, 90 A.2d 662, 117 
Vt. 190. 


Yp _V. Parrocha, 43 S.B.2d 

1, 186 Va. 426. 

(2) Oral or written statements 
made by witness out of court which 
support his testimony adduced in 
court are inadmissible as self-serv- 
Ing. 

Tip- —Stovall V. Thomas Lumber Co., 
App., 189 So. 379. 

(3) Even though witness is im¬ 
peached by prior inconsistent state¬ 
ments, prior extrajudicial consistent | 
statements on subject-matter foreign 
to that on which witness was im¬ 
peached are Incompetent and inad¬ 
missible. 

Mo.—State v. Fleming, 188 S.W.2d 
12, 354 Mo. 31. 

(4) Circumstances held not to jus¬ 
tify admission of written statement 
which was confirmatory of defend¬ 
ant’s testimony and clearly self- 


Colo.—^Baclno v. People, 90 P.2d 6, 
104 Colo. 229. 

Conn.—Thomas v. Ganezer, 78 A.2d 
639, 137 Conn. 416—^Fitzgerald v. 
Savin. 174 A. 177, 119 Conn. 63— 
Palmer v. Hartford Dredging Co., 
47 A. 126, 73 Conn. 182. 

—^Abramowitz v. Bryant, Mun. 
App., 86 A2d 109. 

Pia._Van Gallon v. State, 60 So.2d 
882. 

Kan.—Corpus Juris cited ia State v. 
Fouts, 221 P.2d 841, 848, 169 Kan. 
686 . 

Mass.—Wilson v. Jeffrey, 102 N.E.2d 
426, 328 Mass. 192. 

Miss.—Woods V. State, 179 So. 659, 
181 Miss. 821. 

Mont.—Farleigh v. Kelley, 72 P. 756, 
28 Mont. 421, 63 L.B.A. 319. 
N.H.—Lynch v. L. B. Sprague, Inc., 
66 A.2d 697, 95 N.H. 485—State v. 
Slocinskii 197 A, 660, 89 N.H. 262. 
N.J.—Capozzoli v. Capozzoli, 64 A.2d 


serving. 

Ohio.—^Toung v. Swartz, App., 34 N. 

E. 2d 795. 

Tenus of traasaotioa 

Where party to transaction makes 
statement as to its terms, orally or 
in writing, declaration may be of¬ 
fered in evidence to corroborate his 
testimony. 

N.C.—^Federal Land Bank of Colum¬ 
bia V. Robertson, 187 S.B. 676, 210 
N.C. 436. 

53, xT.g,—^Forrester v. U. S., C.A.Ga., 
210 F.2d 928—Corpus Juris cited lu 
Tewnsend v. U. S., C.C.A.Pa., 106 

F. 2d 278, 274, 275. 

Ala.— Green v. State, 171 So. 643, 233 
Ala. 849—Green v. State, 11 So. 
478, 96 Ala. 29. 

Weaver v. State, 31 So.2d 693, 
38 Ala.App. 207, certiorari denied 
81 So.2d 696, 249 Ala. 431—Kerr v. 
State, 14 So.2d 266, 31 Ala.App. 
208. 

CaJL—People v. Nobles, 112 P.2d 661, 
44 C.A.2d 422. 


440, 1 N.J. 640. 

State V. Kane, 76 A.2d 894, 9 N. 
J.Super. 254. 

State V. Neiman, 8 A.2d 713, 123 
N.J.Law 341, affirmed 12 A.2d 860, 
124 N.J.Law 662. 

N.M.—State V. Alaniz, 282 P.2d 982, 
55 N.M. 812. 

N.C.—State v. Cope, 81 S.E.2d 773, 
240 N.C. 244. 

Pa.—Commonwealth v. Rife, Quar. 

I Sess., 7 Chest.Co. 196. 

Tenn.—^Farmer v. State, 296 S.W.2d 


879. 


Tex.—^Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W.2d 
830, affirmed 204 S.W.2d 608, 146 
Tex. 163—^Radford v. Hill, Civ. 
App., 185 S.W.2d 129, refused for 


want of merit. 

Brinkley v. State, 228 S.W.2d 
622, 164 Tex.Cr. 466. 

/■a._^Hubbard v. Commonwealth, 6 

S.E.2d 760, 174 Va. 493—Meadows 
V. McClaugherty, 187 S.E. 476, 167 
Va. 41—Crowson v. Swan, 178 S.B. 
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exceptions to this mle®^ which have become so 
well established that they may be said to constitute 
independent rules;®® thus, proof of such statements 
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has been held admissible where the witness has, in 
some way, been impeached or his credibility impaired 
or attacked.®^ 


898. 164 Va. 82—^Repass v. Rich¬ 
mond. 39 S.S. 160. 99 Va. 608. 

Wash.—State v. Murley. 212 P.2d 801> 
85 Wash.2d 233—Sweazey v. Valley 
Transport. 107 P.2d 667, 6 Wash, 
2d 324, 140 A.Li.R. 1, opinion ad¬ 
hered to 111 P.2d 1010, 6 Wash.2d 
324. 140 A.L.R. 20—Wilson v. 

Washington Concrete Pipe Co., 36 
P.2d 71, 178 Wash. 645. 

-^,Va.—State v. Dean, 68 S.D.2d 860, 
134 W.Va. 257. 

70 C.J. p 1184 note 86. 

“The testimony of a weak or dis¬ 
credited witness cannot be thus bol¬ 
stered.” 

XJ.S.—Yoder v. XJ. S., C.CA-Okl., 71 
P.2d 85. 

“Subject to an exception . . • 

a litigant cannot corroborate himself 
or his own witness by showing ex¬ 
trajudicial . . . statements hav¬ 

ing that tendency.” 

VJ.—State V. Teitle, 90 A.2d 662, 568, 
117 Vt. 190. 

“It is a good rule, indeed, that one 
about to give evidence on the stand 
should not be permitted, before he 
takes the stand, to make self-serving 
statements and then Introduce these 
statements at the trial.” 

XJ.S.—Goldberg v. U. S., C.A.Md„ 213 
P.2d 734. 736. 

XTnanlinioiis holding by courts of aR 
Jurisdictions 

Mo.—Williams v. St. Louis Public 
Service Co., App., 246 S.W.2d 659, 
reversed on other grounds 253 S.W. 
2d 97, 363 Mo. 626. 

Reason for rule 

(1) To admit such testimony 
would be violative of the hearsay 
rula 

Mo.—^Williams v. St. Louis Public 
Service Co., supra—Long v. P. W. 
Woolworth Co., 109 S.W.2d 85, 232 
Mo.App. 417. 

N.D.—Grand Porks Bldg. & Develop¬ 
ment Co. V. Implement Dealers 
Mut Fire Ins. Co., 31 N.W.2d 496, 
76 N.D. 618. 

Okl.—Coppage v. State, 137 P.2d 797, 
76 Okl.Cr. 428. 

S.C.—State V. Robinson, 75 S.B.2d 
465, 223 S.C. 314. 

(2) Such evidence, if not hearsay, 
is nevertheless irrelevant. 

N.J.—State V. DTppolito, 117 A. 2d 
692, 19 N.J. 640. 

Testimony of other witnesses to con¬ 
trary 

Previous consistent statements of 
a witness to a third person are not 
admissible to corroborate witness 
simply because other witnesses tes¬ 
tified to contrary. 

N.J.—State V. Griflln, 89 A.2d 67, 19 
N.J.Super. 68L 


Motive 

(1) SherlfTs testimony as to what 
driver of bus Involved in collision 
with automobile related to him as to 
how accident occurred was inadmis¬ 
sible as confirmatory of bus driver's 
testimony in action against bus com¬ 
pany for death of driver and occu¬ 
pant of automobile, since bus driver 
had a motive for making his actions 
appear in a favorable light when he 
talked with sheriff. 

Tenn.—Short Way Lines v. Thomas, 
241 S.W.2d 876, 84 TennA^pp. 641. 

I (2) In prosecution of accomplice 
‘ to murder, In which it was contended 
that principal’s confession became 
admissible because predicate had 
been laid for his impeachment, evi¬ 
dence held to show that confession 
was not admissible to support prin¬ 
cipal because made after there exist¬ 
ed motive or inducement to fabri¬ 
cate. 

Tex.—^Browney v. State, 79 S.W.2d 
311,128 Tex.Cr. 81. 

Statements not contradicted by otbu- 
er statements 

Evidence of witness' prior state¬ 
ments concerning matters not con¬ 
tradicted by any statement attrib¬ 
uted to him is inadmissible as more 
in nature of self-serving hearsay 
than evidence avoiding effect of 
claimed contradictory statements. 
Mo.—State v. Fleming, 188 S.W.2d 
12, 364 Mo. 31. 

59. Mass.—Wilson v. Jeffrey, 102 N. 

P.2d 426, 328 Mass. 192. 

Mo.—Williams v. St. Louis Public 
Service Co., App., 246 S.W.2d 669, 
reversed on other grounds 263 S.W. 
2d 97, 363 Mo. 626. 

Tenn.—^Parmer v. State, 296 S.W.2d 
879. 

Vt.—State V. Teitle, 90 A.2d 662, 117 
Vt. 190. 

Va.—^Butler v. Parrocha, 43 S.EI.2d 1, 
186 Va. 426—Cutchln v. City of 
Roanoke, 74 S.B. 403, 113 Va. 462. 
Wash.—Sweazy v. Valley Transport, 
107 P.2d 567, 6 Wash.2d 324, 140 
A.L.R, 1, opinion adhered to 111 P. 
2d 1010, 6 Wash.2d 324, 140 A.L.R. 
20 . 

QO. Mo.—Williams v. St. Louis Pub¬ 
lic Seiwice Co., App., 246 S.W.2d 
659, reversed on other grounds 
253 S.W.2d 97, 368 Mo. 626. 

61. Kan.—Corpus Juris quoted la 
State v. Pouts, 221 P.2d 841, 848, 
169 Kan. 686. 

N.H.—Lynch v. L. B. Sprague, Inc., 
66 A.2d 697, 95 N.H. 486—State v. 
Slocinskl. 197 A. 660, 89 N.H. 262. 
N.J.—State V. Gambutti, 116 A.2d 
136, 36 N.J.Super, 219. 
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N.C—state v. Cope, 81 S.B.2d 773, 
240 N.a 244—Gibson v. Whltton, 
79 S.B.2d 196, 239 N.C. 11—State 
ex reL Freeman v. Ponder, 67 S.B. 
2d 292, 234 N.C. 294—State v. Bo- 
vender, 66 S.B.2d 323, 233 N.C. 683 
—Humphries v. Queen City Coach 
Co., 46 S.B.2d 546, 228 N.C. 399— 
State V. Sutton, 34 S.B.2d 195, 226 
N.a 832—State v. Johnson, 12 S. 
B.2d 278, 218 N.C. 604. 

N.D.—Grand Porks Bldg. & Develop¬ 
ment Co. V. Implement Dealers 
Mut. Plre Ins. Co.. 81 N.W.2d 495, 
76 N.D. 618. 

Pa.—Commonwealth v. Calderbank, 
66 A.2d 422, 161 Pa.Super. 492, cer¬ 
tiorari denied 68 S.Ct. 1504, 834 XT. 
S. 851, 92 L.Bd. 1773. 

Commonwealth v. Rife, Quar. 
Sess., 7 Chest.Co. 196. 

Tex.—^Montgomery Ward & Co. v. 
Scharrenbeck, Civ.App., 199 S.W. 
2d 830, affirmed 204 S.W.2d 608, 
146 Tex. 163—Radford v. Hill, Civ. 
App., 185 S.W.2d 129, refused for 
want of merit. 

Wash.—State v. Murley, 212 P.2d 801, 
86 Wash.2d 288—Wilson v. Wash¬ 
ington Concrete Pipe Co., 36 P.2d 
71, 178 Wash. 646. 

70 CJ. p 1183 note $4. 

Corroboration of unimpeached wit¬ 
ness see supra S 472. 

Statements of witness attacked by 
proof of inconsistent statements 
see supra S 624. 
mraftMiwg of “jaapeschauent” 

With respect to rule permitting 
corroboration by similiar statements 
when witness has been impeached, 
is an attack on a 
witness' general reputation for truth 
and veracity, not the effect which is 
produced on the credibility of wit¬ 
ness' testimony by proof of contra¬ 
dictory statement. 

N.J.—State V. Saccone, 72 A.2d 923, 
7 N.J.Super. 263. 

A coasonaat statement is a prior 
declaration of a witness whose tes¬ 
timony has been attacked and whose 
credibility stands Impeached, which, 
considering the impeachment, the 
court will allow to be proved, by the 
person to whom the declaration was 
made, in order to support the credi¬ 
bility of the witness, and which, but 
for the existence of such impeach¬ 
ment, would ordinarily be excluded 
as hearsay; to sustain the admission 
of such dedaratlons the impeach¬ 
ment must plainly appear and must 
go to the credibility of the wltnesa 
Pa.—^Rlsbon v. Cottom, 127 A.2d 101, 
887 Pa. 155. 

Commonwealth v. Robinson, 24 
A2d 694, 143 Pa.Super. 6L 
12 CJT. p 631 notes 13, 14. 
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The general rule first stated applies equally to 
statements under oath and unsworn statements,®^ 
and to statements made in writing as well as to 
verbal statements.®^ The practical application of 
the general rule must be qualified by the circum¬ 
stances of each case,®^ and modem courts, it has 
been said, seem to manifest a tendency to restrict 


the rigid and inelastic application of the rule.®® 

Prior consistent statements are admissible in some 
situations on the theory of rehabilitation of the 
credibility of the witness.®® So, under what has 
been called the “rehabilitation rule,”®^ where a wit¬ 
ness has been assailed on the ground that his story 
is a recent fabrication, or that he has some motive, 


Written statement 

(1) Generally. 

Xy,s. —S, V. Rappy. C.C.A.N.Y., 157 
F.2d 964, certiorari denied 67 S-Ct. 
601, 829 U.S. 806, 91 L.Bd. 688. 
N.C.—State v. Lltteral, 43 S.R2d 84, 
227 N.C. 527—State v. Scogrgins, 33 
S.E.2d 473, 225 N.C. 71. 

(2) Where defendant's witness 
was Impeached by plaintiff, prior un -1 
sworn, written statements, made out 
of presence of plaintiff, were admissi¬ 
ble for purpose of rehabilitation of 
witness. 

Mo.—^Piehler v. Kansas City Public 
Service Co., 226 S.W.2d 681, 860 
Mo. 12. 

Statement by prosecutrix in rape 
prosecution 

N.j. —State V. Orlando, 194 A. 879, 
119 N.J.Law 176. 

N.C.—State v. Litteral, 43 S.B.2d 84, 
227 N.C. 627. 

Statement by accomplice testlfyinar 
against defendant 

N.J.—State V. Kane, 76 A.2d 894, 9 
N.J.Super. 254. 

ClrcnmstatLoes under whloli state¬ 
ments made 

Where corroborating statements 
made previous to trial had been ad¬ 
mitted, evidence of circumstances 
under which statements were made 
held properly admitted to enable jury 
to determine weight that should be 
given to such statements. 

JSr.C.— State V. Gore, 178 S.E. 209, 207 
N.C. 618. 

When witness’ memory is im¬ 
pugned, prior consistent statement 
will be admissible to bolster him 
only if such statement was made 
when event was recent and his mem¬ 
ory fresh. 

U.S.—U. S. V. Keller, D.C.N.J., 146 
P.Supp. 692. 

Presence of witness at accident 
Where defendants attacked repu¬ 
tation of plaintiff's witness by trying 
to show that she was not at scene 
of accident, testimony of another 
witness for plaintiff that first wit¬ 
ness had made statements shortly 
after accident, to show that she had 
witnessed accident, was admissible 
as against contention that it was 
hearsay. 

Ya.—Chenman v. Paxson's Adm'r, 195 
S.B. 492, 170 Va, 6. 

62. Ala.—Wesson v. State, 191 So. 

249, 238 Ala. 399. 

70 C.J. p 1185 note 86. 


Unsworn statements as self-serving 
declarations 

As a general rule, prior unsworn 
consistent statements of a witness 
are regarded as self-serving declara¬ 
tions and are inadmissible for pur¬ 
pose of fortifying a witness' own 
testimony. 

Va.—Skipper v. Com., 80 S.E.2d 401, 
195 Va. 870. 

ILetters written by a contradicted 
witness to his employer, unknown 
to the other interested party, offered 
in evidence by the employer who 
called the witness to testify, are not 
admissible, although they coincide 
with the testimony of witness at 
trial, since the letters are not ad¬ 
missible to bolster his testimony. 

Me.—^Hurd v. Maine Mut. Fire Ins. 

Co., 27 A.2d 918, 189 Me. 103. 
Admissloa held aot abuse of discre¬ 
tion 

However, in action by tenant to 
recover double an alleged rent over¬ 
charge, wherein rent ceiling was 
sought to be established by rent con¬ 
trol form filed with rent administra¬ 
tor’s office, and testimony by land¬ 
lord’s agent that error had been made 
In filing form was admitted, admis¬ 
sion of evidence showing that agent 
had given same testimony under oath 
at previous hearing before rent ex¬ 
aminer was not abuse of discretion. 
D.C.—^Abramowltz v, Bryant, Mun. 
App,, 86 A,2d 109. 

63. U.S.—^U. S. V. Potash, C.CA..N. 
T„ 118 F.2d 54, certiorari denied 
Potash V. U. S., 61 S.Ct. 1103, 313 
U.S. 584, 85 L».Ed. 1540. 

Mo.—^Long V, F. W. Woolworth Co., 
109 S.W.2d 85, 232 Mo.App. 417. 
N.J.—State V. D’Ippollto, 117 A.2d 
692, 19 N.J. 640. 

70 C.J. p 1186 note 87. 

Writings generally see supra subdi¬ 
vision a (2) of this section, 
l^ettex 

•Wash.—^Wilson v. Washington Con¬ 
crete Pipe Co., 35 P.2d 71, 178 
Wash. 645. 

Notebook of traffic officer 
Conn.—^Fitzgerald v. Savin, 174 A. 
177,119 Conn, 68. 

Steuographlc report of iuterview 
Oliio.—^Prok V. City of Cleveland, 
App., 102 N.E.2d 253. 

Whole or parts of statement 
However, where unsworn, written 
statements of witness, introduced in 
prior prosecution, were referred to 
in opening statements of counsel in 
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I subsequent prosecution, and defense 
counsel admitted that they intended 
to cross-examine witness as to cer¬ 
tain parts of one of the statements, 
court properly admitted the whole 
of the statement together with sub¬ 
sequent statement relating to the 
same subject matter, for purpose of 
corroborating the witness, and court 
did not abuse discretion in permit¬ 
ting the whole matter to be explored 
while witness was on direct exam¬ 
ination. 

U.S.—Goldberg v. U. S., C.A.Md., 213 
P.2d 734. 

64. U.S.—Goldberg ▼. U. a, supra, 

65. U.S.—Goldberg v. U. S., supra. 

66. Mo.—^Piehler v. Kansas City 
Public Service Co., 226 S.W.2d 681. 
360 Mo. 12. 

N.J.—State V. Griffin, 89 A.2d 67, 19 
N.J.Super. 681. 

State V. Orlando, 194 A. 879, 119 
N.J.Law 176. 

DlscretioiL of trial oooxt 

(1) It is within discretion of trial 
court to admit in evidence a prior 
consistent statement of witness for 
purpose of rehabilitating his credi¬ 
bility which has been att€Lcked in 
cross-examination. 

N.H.—State v. Skillings, 113 A.2d 
490, 99 N.H. 427—^Marchand v. Pub¬ 
lic Service Co,, 65 A.2d 468, 95 N. 
H. 422. 

<2) This rule has no application 
to statements which are otherwise 
objectionable. 

N.H.—Marchand v. Public Service 
Co., 66 A.2d 468, 96 N.H. 422. 
Written statement 

(1) Statement as to motor vehicle 
accident. 

N.H.—-Twardosky v. New England 
Tel. <& Tel. Co., 62 A.2d 723, 96 N. 
H. 279. 

N.T.—Schulz V. Finn, 75 N.T.S.2d 16, 
273 App.Div. 780. 

Shea V. Kossower, 120 N.Y.S.2d 
40. 

(2) Cross-examination of witness 
as to whether defendant, before tri¬ 
al, tried to help witness to remem¬ 
ber how accident had happened was 
impeaching in character, and prior 
written statement in conformity with 
witness' testimony was properly ad¬ 
mitted. 

N.H.—^Twardosky v. New England 
Teh & Tel. Co., supra. 

67. N.Y.—Cohen v. Covelli, 94 N.Y.S. 
1 2d 782, 784, 276 App.Div. 375. 
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or is under some influence, for testifying falsely, 
proof that he gave a similar account of the transac¬ 
tion when the motive or influence did not exist, be¬ 
fore the effect of such account could be foreseen, 
or when motives of interest would have induced a 


ea IT.S.—U. S. V. Grunewald, C.A. 


different statement, is admissible,®* as an exception 
to,®* or as not a violation of,*^® the hearsay rule; 
prior statements, in this connection, have been held 
not to be like ordinary hearsayJ^ This rule ap- 


N.T., 233 F.2d 666, reversed on 
other grounds 77 S.Ct. 963, 363 U. 

S. 391, 1 L.Ed.2d 931—Ryan v. 
United Parcel Service, C.A.N.T., 
205 P.2d 362—^U. S. v. Potash, C.C. 
A.N.T., 118 P.2d 64, certiorari de¬ 
nied Potash V. U. S., 61 S.Ct. 1103, 
313 U.S. 684, 85 L.Ed. 1640—Mc¬ 
Carthy V. Palmer, C.C.A.N.T., 113 
p.2d 721, certiorari denied Palmer 
V. McCarthy, 61 S.Ct 60, 311 U.S. 
680, 86 L..Ed, 438—Corpus Juris 
cited In Townsend v. U. S., C.C.A. 
Pa., 106 F.2d 273, 276—Malone v. 
U. S., C.C.A.I11.. 94 F.2d 281, cer¬ 
tiorari denied 58 S.Ct 944, 304 U. 
S. 562, 82 L.Ed. 1629. 

U. S. V. Keller, D.CN.J., 146 F. 
Supp. 692. 

Cal.—^People V. Walsh, 301 P.2d 247, 
47 C.2d 36—^People v. Kynette, 104 
P.2d 794, 16 C.2d 731, certiorari de¬ 
nied Kynette v. People of State of 
California, 61 S.Ct 806, 312 U.S. 
703, 85 L.Ed. 1136. 

People V. Vera, App., 302 P.2d 
887—People v. Weatherford, 178 
P.2d 816, 78 C.A.2d 169—People v. 
Doetschman, 169 P.2d 418, 69 C.A. 
2d 486—Bickford v. Mauser, 128 P. 
2d 79, 53 C.A,2d 680—People v. 
Nobles, 112 P.2d 651, 44 C.A.2d 
422. 

Ga.—^Fuller v. State, 30 S.B.2d 608, 
197 Ga. 714. 

Kan.—In re Kafka's Estate. 299 P.2d 
77, 180 Kan. 76. 

—^Wilson v. Jeffrey, 102 N.B.2d 
426, 328 Mass. 192. 

Mo.—State v. Emrich, 262 S.W.2d 
310. 

N.J.—State V. Kane, 75 A.2d 894, 9 
N.J.Super. 264. 

N.Y.—^Moore v. Leventhal, 104 N.B. 
2d 892, 303 N.T. 634—Crawford v. 
Nllan, 46 N.B.2d 512, 289 N.T. 444 
—^People V. Edwards, 26 N.B.2d 
967, 282 N.T. 413. 

Cohen v. Covelli, 94 N.T.S.2d 
782, 276 App.Div. 376, reargument 
and appeal denied 96 N.T.S.2d 906, 
276 App.Div. 1011—Tacktill v. 
Eastern Capitol Lines, 21 N.T.S.2d 
14, 260 App.Dlv. 68. 

Pa.—Commonwealth v. Patskin, 93 A. 
2d 704, 372 Pa. 402, certiorari de¬ 
nied Patskin V. Commonwealth of 
Pennsylvania, 74 S.Ct. 634, 347 U. 
S. 931, 98 L.Ed. 1082. 

Commonwealth v. Joyce, 46 A.2d 
629, 159 Pa.Super, 45—Common¬ 
wealth V. Robinson, 24 A.2d 694, 
148 Pa.Super. 61—Commonwealth 
V. Goetz, 196 A. 144, 129 Pa.Super. 
22 . 

Commonwealth v. Rife, Quar. 
Sess,, 7 Chest Co. 196 —Common¬ 


wealth V. Koko, O. & T., 55 Lack. 
Jur. 83. 

Tenn.—^Farmer v. State, 296 S.W.2d 
879. 

Tex.—Radford v. Hill, Civ.App., 185 
S.W.2d 129, refused for want of 
merit—Connally v. Culver, Civ. 
App., 160 S.W.2d 126, error dis¬ 
missed, judgment correct. 

Va.—^Butler v. Parrocha, 43 S.B.2d 1. 
186 Va. 426 —^Repass v. Richmond, 
39 S.E. 160, 99 Va. 608— Crowson 
V. Swan, 178 S.E. 898, 164 Va. 82. 

70 C.J. p 1186 note 90. 

“The sole inguiry is whether or 
not the [prior consistent] statement 
was made at such a time and under 
such circumstances that there was 
no opportunity for outside sugges¬ 
tion, no probability of the statement 
being inspired by others—^in other 
words, no apparent motive for falsi¬ 
fying.” I 

Wash.—Sweazey v. Valley Transport, 
107 P.2d 667, 672. 6 Wash.2d 324, 
140 AL.R. 1, opinion adhered to 
111 P.2d 1010, 6 Wash.2d 324, 140 
A.L.R. 20. 

Self-serving declaration 
Where an attempt has been made 
to impeach a witness by evidence 
tending to show that his testimony 
is fabricated, a self-serving declara¬ 
tion of witness is admissible to cor¬ 
roborate his testimony. 

Tex.—^Hearon v. Jackson, Civ,App., 
109 S.W.2d 230, error dismissed. 

•me exoeptiofl. is based on the the¬ 
ory that once the witness' story is 
undertaken, by imputation, insinua¬ 
tion, or direct evidence, to be assail¬ 
ed as a recent fabrication, the admis¬ 
sion of an earlier consistent state¬ 
ment rebuts the suggestion of im¬ 
proper motive and the challenge of 
his integrity. . 

Pla.—^Van Gallon v. State, 50 So.2d 
882. 

Police influence during incarceration 
Colo.— Coates v. People, 106 P.2d 364, 
106 Colo. 483. 

Testimony on redirect e xami n a tion 
After defendant sought to show on 
cross-examination that statement 
made by witness on direct examina¬ 
tion was fabricated, witness could 
testify on redirect examination that 
he made such statement to plaintiff’s 
counsel before suit was brought. 

N.T.—Clef sky v, Ludwig, 272 N.T.S. 

168, 242 App.DiV. 637. 

Tex.—El Paso Electric Co. v. Can¬ 
non, Civ.App., 69 S.W.2d 633, re¬ 
versed on other grounds 99 S.W. 
2d 907, 128 Tex. 613. 
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Theoretical possibility of personal 
motive 

In conspiracy prosecution, admis¬ 
sion, on redirect examination of wit¬ 
ness for the prosecution, of prior 
consistent statements made by him 
to his attorney was proper, to re¬ 
habilitate witness, although there 
was a theoretical possibility that he 
might have had a personal motive In 
making the prior statements. 

U.S.—U. S. V. Grunewald, C.A.N.T., 
233 P.2d 656, reversed on other 
grounds 77 S.Ct, 963, 353 U.S. 391, 

1 L.Ed.2d 931. 

Stat^nent prior to indictment 
Where defense counsel sought to 
show, by cross-examination, that 
witness' testimony had been con¬ 
trived after he had been charged 
with a federal violation, evidence as 
to consistent statement made by 
witness prior to his indictment was 
properly admitted. 

U.S.—U. S. V. Keller, D.C.N.J., 146 F. 
Supp. 692. 

Pailure to complain at time of in¬ 
jury 

Doctrine of recent fabrication 
comes into play where defendant of¬ 
fers testimony that plaintiff made no 
complaint at time of alleged injury 
when he could have reasonably been 
expected to have done so. 

Tex.—Whitener v. Traders & Gen¬ 
eral Ins. Co., 289 S.W.2d 233. 
Considenatioin by Jury without influx 
enoe by oourf 

In prosecution for rape, wherein it 
appeared that prosecutrix had re¬ 
fused or declined to Identify defend¬ 
ant at police station eleven days 
after attack, explanation of prosecu¬ 
trix of reason for her refusal at that 
time to identify defendant, and evi¬ 
dence of her prior consistent state¬ 
ments, were matters affecting her 
credibility, for consideration by the 
Jury without being influenced by the 
opinion, conduct, or remarks of the 
court. 

Va.—Skipper v. Commonwealth, 86 
S.B.2d 817, 196 Va. 1057—Skipper 
V. Commonwealth, 80 S.E.2d 401, 
195 Va. 870. 

69. Cal.—^People v. Walsh, 301 P.2d 
247, 47 C.2d 36. 

People V. Vera, App., 302 P.2d 
887. 

70. Wash.—Sweazey v. Valley 
Transport, 107 P.2d 567, 6 Wash. 
2d 324, 140 AL.R. 1. opinion ad¬ 
hered to 111 P.2d 1010, 6 Wash.2d 
324, 140 A.L.R 20. 

71. U.S.—Beaty v. U. S., C.AN.C, 
203 P.2d 662. 
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plies to written statements.^® In order to bring a 
case within this rule, it is not necessary that there 
be a direct charge of fabrication,’* or an express 
attack on the witness’ story as a recent fabrica¬ 
tion;’* it is sufficient if the evidence discloses an 
attempt to impeach,’® or if the record indicates a 
purpose to prove a recent fabrication.’* 

However, it must appear that the statement was 
made before any dispute or litigation had arisen,” 
soon after the transaction,’* or at a time so near 
the event, and under such conditions, as to indicate 
that there was then no opportunity for outside sug¬ 
gestion and no apparent motive for falsifying,’* or 
at a time when its ultimate effect and operation 
could not have been foreseen,** or on occasions so 
near to the event involved, and so long anterior to 
the litigation, that the effect of his speech could 
not have been foreseen.*! It must appear that the 
statement is consistent with the statement made on 
oath,** and contains such fact or facts pertinent 


to the issues involved as reasonably furnish to the 
jury some test of the witness’ integrity and accura¬ 
cy of recollection.®* 

In various particular circumstances the rule has 
been held inapplicable,** as where whatever motive 
the witness may have had to remember the facts in 
a way favorable to the party calling him was present 
as much when he made the statements as when he 
testifies,*® or where the prior consistent statements 
were made at a time when their use to meet a claim 
of recent fabrication is foreseeable,** or where they 
were made and obtained for the purpose of fortify¬ 
ing a witness to meet an expected impeachment;*’ 
and statements not relevant to the issue of fabrica¬ 
tion should not be admitted.** 

The rule permitting extra-judicial, consistent 
statements of a witness is an unusual one;** it 
should be applied with caution** and within the nar¬ 
row limits of the rehabilitation of credibility rule.** 
The to which prior statements should be ad- 


Bmmou tot nOe 

The one who made them is before 
tury and is subject to cross-examina¬ 
tion about them, and Jury is able to 
Judge whether they do or do not cor- 
roborate him. 

—^Beaty v. tJ. S., supra. 

7SL Cal.--Blckford v. Mauser, 128 P. 

2d 79, 53 C.A.2d 680. 

Written statements generally see su¬ 
pra subdivision a (2) of this sec¬ 
tion. 

WEittea statement as to motor vehl^ 
de accident 

(1) Generally. 

Uy_^Tacktill v. Eastern Capitol 

Lines, 21 N.T.S.2d 14. 260 App. 
Div. 58. 

(2) Police report. 

_^Moore v. Leventhal, 104 N.B. 

2d 892, 303 N.T. 634. 

Xfage of police officer's notebook 
Pa.—Commonwealth v. Patskin, 93 
A.2d 704, 372 Pa. 402, certiorari 
denied Patskin v. Commonwealth 
of Pennsylvania, 74 S.Ct. 634, 347 
U.S. 931, 98 L..Ed. 1082. 

73. Cal.—Bickford v. Mauser, 128 P. 
2d 79, 53 C.A.2d 680—Davis v. Tan¬ 
ner, 262 P. 1106, 88 C.A, 67. 

74. Cal.—People v. Walsh, 801 P.2d 
247. 47 C.2d 36. 

Wash.—Sweazey v. Valley Transport, 
107 P.2d 667, 6 Wash.2d 324, 140 A. 

1 , opinion adhered to 111 P* 
2d 1010, 6 Wash.2d 324, 140 ALB. 
20 . 

76. Wash.—Sweazey v. Valley 

Transport, supra. 

70. Cal.—People v. Walsh, 301 P.2d 
247, 47 C.2d 36. 

77 . N.T.—Taylor v. Higgs, 96 N.E. 
80, 202 N.T. 66. 


Tex.—^Hopkins v. State, 180 S.W. 
1094, 78 Tex.Cr. 319. 

78. Or.—Maeder Steel Products Co. 

V. Zanello, 220 P. 165, 109 Or. 662. 
70 C.J. p 1186 note 92. 

Statements made shortly after ooan- 

mlsslon of crime charged 
Tenn.—Steele v. State, 226 S.W.2d 
260, 189 Tenn. 424. 

79 . N.Y.—People v. Jung Hing, 106 
N.B. 106, 212 N.T. 393, Ann.Cas. 
1915D 333. 

70 C.J. p 1186 note 93. 

SCotlve held present 

Wis.—Pocauette v. Carpiaux, 52 N. 

W. 2d 787, 261 Wis. 340. 

3 Q. Pa,—Commonwealth v. Goetz, 
196 A. 144, 129 Pa.Super. 22. 

Va.—Skipper v. Commonwealth, 80 
SE.2d 401, 195 Va. 870—^Butler v. 
Parrocha, 43 S.B.2d 1, 186 Va. 426 

81. N.J.—State v. Kane, 76 A2d 
894, 9 N.J.Super. 264. 

State V. Neiman, 8 A2d 713, 123 
N.J.Law 341, affirmed 12 A2d 860, 
124 N.J.Law 562. 

32 , Mo.—Wills V. Sullivan, 242 S. 

W. 180, 211 Mo.App. 318. 

70 C.J. p 1186 note 94. 

83. N.H.—State v, Slocinskl, 197 A 
660, 89 N.H. 262. 

70 C.J. p 1186 note 95. 


pia.—Van Gallon v. State, 60 So.2d 
882. 

Miss.—Woods V. State, 179 So. 569, 
181 Miss. 321. 

N.T.—Stevens v. Wood, 92 N.Y.S.2d 
615, 276 App.Div. 793. 

Wash.—Sweazey v. Valley Transport. 
107 P.2d 667, 6 Wash.2d 324, 140 
A.L.R. 1, opinion adhered to 111 
P.2d 1010, 6 Wash.2d 324, 140 AL, 
R. 20. 

Wis.— ^PoCQuette v. Carpiaux, 52 N. 
W.2d 787, 261 Wis. 340. 

Recent fabrication held not imputed 

Mass.—Wilson v. Jeffrey, 102 N.E.2d 
426, 328 Mass. 192. 

Tex.-^oleman v. Texas & Pac. Ry. 
Co., Civ.App., 241 S.W.2d 308, error 
refused—Radford v. Hill, Civ.App., 
186 S.W.2d 129, refused for want 
of merit. 

85. U.S.—Ryan v. United Parcel 
Service, CA.N.Y., 206 P.2d 362— 
McCarthy v. Palmer. C.C.A.N.T., 
113 P.2d 721, certiorari denied 
Palmer v, McCarthy, 61 S.Ct. 50, 
311 U.S. 680, 86 L.Bd. 438. 

Tex.— Radford v. Hill. 186 S.W.2d 
129, refused for want of merit. 

86. Wash.—Sweazey v. Valley 
Transport, 107 P.2d 667, 6 Wash, 
2d 324, 140 AL..R. 1, opinion ad¬ 
hered to 111 P.2d 1010, 6 Wash.2d 
324, 140 AL.R. 20. 


34 , XJ.S.—^U. S. V. Potash, C-C.AN. 
Y 118 P.2d 64, certiorari denied 
Potash V. U. a, 61 S.Ct 1103, 313 
U.S. 684, 85 L.Ed. 1640—^Malone v. 
U. S., C.C.AI11., 94 P.2d 281. cer¬ 
tiorari denied 68 S.Ct 944, 304 U.S. 
662, 82 L.Bd. 1529. 

Cal.—People v. Walsh, SOI P.2d 247, 
47 C.2d 36. 

People V. Doetschman, 169 P.2d 
418, 69 CA.2d 486. 
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87. Wash.—Sweazey v. Valley 
Transport, supra, 

88. Tex.— Houston & T. C. Ry. Co. 
V. Fox, 166 S.W. 693, 106 Tex. 817. 

88. N.J.—State v. Griffin, 89 A2d 
67, 19 N.J.Super. 681. 

90. N.J.—State v. Griffin, supra, 

91. N.J.—State v. Griffin, supra. 
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mitted for purposes of corroboration is a matter 
resting largely in the discretion of the trial judge.^^ 

If there has been an effort to discredit the wit¬ 
ness by showing that he kept silent for a long time, 
evidence is admissible to show that he had mentioned 
the matter to others, but not a restatement of the 
facts narrated by him to them.®^ 

Proof of previous contradictory statements of a 
witness is inadmissible to corroborate him,^5 and a 
former statement of one witness is not admissible to 
corroborate another witness testif 3 H[ng to the same 
effect.^® The testimony of a witness cannot be 
bolstered up by proof that, although he had discussed 
the case with other people, he never made inconsist¬ 
ent statements.^^ 

Identification. A witness will be permitted to 
corroborate his identification of a person through 
testimony of prior consistent identification by him.®® 
So, in a case involving an alleged mistake in identity 
it has been held that the witness may testify that 
he had previously identified the same party.®® 

(4) Acts of Witness 

In general, a witness cannot be corroborated by proof 
of his acts. 

Broadly speaking, a witness* own acts have been 
held not to constitute corroborative evidence the 
testimony of a witness cannot be corroborated by 
proof of his acts;® and a litigant generally can¬ 
not corroborate himself or his own witness by show¬ 
ing extrajudicial acts or conduct having that tenden¬ 
cy.® Evidence of private acts by a witness which 


are consistent with his testimony is inadmissible to 
corroborate him.^ 

b. Character and SnfS.cienc7 

Corroborating evidence need not be direct and posi¬ 
tive, or conclusive. 

Corroborating evidence is not required to be di¬ 
rect and positive,® or conclusive;® it may consist 
of facts and circumstances which tend to show that 
the direct evidence sought to be corroborated is wor¬ 
thy of credit.7 Where the first witness is shown to 
be unworthy of credit, however, the corroborating 
evidence, to be of any value, must be of a fact tend¬ 
ing to support the contention of the party by whom 
it is introduced;® and in order for evidence to have 
any effect as corroboration of a witness, such evi¬ 
dence must itself be credible and unimpeached.® 

It is not proper to corroborate a witness by testi¬ 
mony of the corroborating witness that he heard the 
testimony of the preceding witness and “it was cor¬ 
rect** or true in all particulars;^® a witness should 
be examined as to the facts of which he has knowl¬ 
edge, and so give the adverse party an opportunity 
to cross-examine him and thus test the accuracy of 
his knowledge of the facts to which he testifies and 
his memory, etc.ii Where a verdict against defend¬ 
ant, in an action for conversion against a bona fide 
purchaser of stolen goods, was chiefly founded on 
the testimony of the thief, it was held that such 
witness was sufficiently corroborated by the fact that 
the box which had contained the property was emp¬ 
ty, that he had an opportunity to steal it, and that 


92. U.S.—^Beaty v. TJ. S., C.A.N.C, 
203 F.2d 652. 

N.H.—State v. Skillings, 113 A.2d 
490, 99 N.H. 427. 

Admlssioa. bald not abase of discre¬ 
tion 

U.S.—Beaty v. U. S., C«A.N.C., 203 F. 
2 d 662. 

93 . Ga-—^Lance v. State, 142 S.E, 
105, 166 Ga. 15. 

94 . Ga.—^Lance v. State, supra. 

95. Pa.—Banner v. U. S. Transfer 
Co., 193 A. 830, 127 Pa.Super. 191. 

Keason for role 

In the very nature of things this 
would weaken credibiUty rather than 
strengthen or confirm it. 

N.C.—State v. Bagley, 61 S.B.2d 298, 
229 N.C. 723—State v. Melvin, 139 
S.E. 762, 194 N.C. 394. 

96. N.C.—State v. Parish, 79 N.C. 
610. 

97. Mo.—State v. Brown, 153 S.W. 
1027, 247 Mo. 716. 

98. U.S.—U. S. V. Forzano, C.A.N.T., 
190 F.2d 687. 


N.C.—State v. Tate, 188 S.E. 91, 210 
N C 613 

Pa.—Commonwealth v. Calderbank, 
56 A,2d 422, 161 Pa.Super. 492, cer¬ 
tiorari denied 68 S.Ct. 1604, 334 U. 
S. 861, 92 L..Bd. 1773. 

99 . U.S.—Bolling v. U. S., GCA-Va., 
18 F.2d 863. 

70 C.J. p 1186 note 1. 

1 . Neb.—Peery v. State, 80 N.W.2d 
699, 163 Neb. 628—Mott v. State, 
119 N.W, 461, 83 Neb. 226. 

Bape 

(1) However, in prosecution for 
statutory rape, evidence of prior acts 
of intercourse between accused and 
prosecutrix held admissible, without 
restriction on number of acts, to cor¬ 
roborate prosecutrix’ testimony. 

N.!),—State v. Schell, 266 N.W. 416, 

65 N.D. 126. 

(2) Corroboration of testimony as 
to commission of act generaUy see 
Rape S 47. 

2 . Ala.—Wilson v. State, 3 So.2d 
422, 243 Ala. 1. 
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8 , vt—State v. Teitte, 90 A.2d 662, 
117 Vt. 190. 

4. Ala.—Shamberger v. State, 130 
So. 70, 221 Ala. 638. 

70 CJ. p 1186 note 2. 

5. Tex.—^Harrison v. Sharpe, Civ. 
App., 210 S.W. 731. 

Character and sufficiency of corrobo¬ 
rative evidence of accomplice in 
criminal prosecutions see Criminal 
Law S 812. 

6 . Ala.—Adams v. State, 26 So.2d 
216, 32 Ala.App. 367. 

7. Tex.—Harrison v. Sharpe, Civ. 
App., 210 S.W. 731. 

70 C. J. p 1187 note 6. 

& Ala.—^Porter v. State, 65 Ala. 95 
—Martin v. State, 28 Ala. 71. 

9 , iiL—^North Chicago St. R. Co. v. 
Fitzgibbons, 79 IlLApp. 632, affirm¬ 
ed 54 N.E. 483, 180 111. 466. 

70 C.J. p 1187 note 7. 

10, CaL—^People v. Dillman, 174 P. 
951, 37 CA. 416. 

IL CaL—People v. D il lman, supra. 
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he was caught at defendant's place of business at¬ 
tempting to sell a portion of the property.^^ 

It is incumbent on the party who desires evidence 
to be restricted to the purpose of corroboration to 
ask for an instruction to that effect.^® 

In particular circumstances, a ''two-witness rule” 
has been held satisfied.^^ 

§ 649. -Effect of Corroboration 

The effect of corroboration In restoring the credit of 
an Impeached witness depends on the nature and extent 
of the corroboration. 

The effect of corroboration in restoring the credit 
of an impeached witness depends on the nature, as 

well as the extent, of the corroboration.^^ if his 

testimony is corroborated by circumstances or other 
unimpeached evidence, the jury is authori2ed to 
consider the testimony of the witness.^® If a wit¬ 
ness is corroborated, his testimony should not be 
rejected, even though there are circumstances which 
would warrant the jury in discrediting his uncor¬ 
roborated testimony a jury may believe corrobo¬ 
rated testimony which was contradicted by previous 
statements made by the witness and corrobora¬ 
tion of a witness on one point may render his testi¬ 
mony more credible on points as to which he is not 
corroborated,!^ 

Where evidence of one witness is corroborated 
as against the uncorroborated statements of another, 
the uncorroborated testimony is held to be false 
or unconsciously erroneous^® and not entitled to 
credence but where the testimony of the cor¬ 
roborating witness is strikingly similar to that of 
the first witness, although his opportunity of observ¬ 
ing or knowing the facts was not as good, thus 
suggesting collusion, the effect may be to weaken 

15. N.T.—^Lovell V. Shea, 18 N.Y.S. 

193, 60 K.Y.Super. 412. 

13. N.C,—Chrisco v. Yow, 69 S.B. 

422, 153 N.C. 434. 

14. Pa.—Skyrm v. 

36 Luz.L»eg.Ilegr. 47. 

15- Ga.—^Haynes v. State, 17 Ga, 

465. 

Fla.—Corpus Juris guoted in Cha- 
achou V. Chaachou, 73 So.2d 830, 

837. 

16. Ga.—Klckliffhter v. State, 45 S. 

B.2d 719, 76 Ga.App. 246. 

17. Fla.—Corpus Juris guoted lu 
Chaachou v. Chaachou, 78 So.2d 
830, 837. • 

Ill.—^Hansell v. Erickson, 28 HI. 257. 

Chaste or oonifictioa. of crime 
Where there is testimony, of wit¬ 
nesses whose credibility has not, to 
any extent, been, impeached, of same 


rather than to support the testimony of the first wit- 

ness.22 

Corroborating testimony may itself be entitled to 
little weight because there are contradictions in the 
testimony of the corroborating witness and because 
of a prior contradictory statement given by him.23 

Corroboration by admitted or established facts. 
The testimony of a witness which is corroborated 
by admitted or established facts must necessarily 
prevail over that which is inconsistent with those 
facts.2^ 

Prior consistent statement. When the sole pur¬ 
pose of introducing a prior consistent statement by 
the witness is to support the credibility of the wit¬ 
ness, the statement is not "substantive” evidence.25 

Matter not in dispute. Where there is no dispute 
as to the location of an automobile after collision 
with a truck, corroboration of the motorist in that 
respect does not warrant the trial justice in finding 
that the motorist’s testimony is more credible than 
that of the truck driver.26 

I 650. -Breaking Force of Corroboration 

Where a witness has been corroborated, the adverse 
party may show matters tending to break the force of 
the corroboration. 

Where a witness has been corroborated, the ad¬ 
verse party is entitled to show matters legitimately 
tending to break the force of the corroboration.27 

§ 651. Witnesses Testifying as to Transac¬ 
tion with Deceased or Incompetent 

a. In general 

b. Whose testimony requires corrobora¬ 

tion 

21. Fla.—Corpus Juris guoted iu 
CSiaachou v. Chaachou, 73 So. 2d 
830, 837. 

y. Hackman, 237 S.W. 
802, 292 Mo. 138. 

22. D.C.—^Alexander v. Blackman, 
26 App.D.C. 541. 

70 C.J. P 1187 note 17. 

23. Ky.—Curry’s Adm*x v. Travel- 
sted, 271 S.W.2d 37. 

24. La.--Fridge v. Talbert, 158 So. 
209. 180 La. 937. 

25. U.S.—U. S. V. Keller, D.C.N.J., 
145 F.Supp. 692. 

26. ILI.—Meehan v. Petroleum Heat 
& Power Co.. 68 A,2d 77, 76 B.I. 
178. 

27- Ky.—Wilson v. Commonwealth, 
64 S.W. 946, 21 Ky.U 1333. 

‘70 C.J. P 1187 note 18. 


Noss, Com.Pl., 


character as that given by witness 
whose credibility is assailed because 
of having been charged with, or con¬ 
victed of, crime, his testimony, thus 
bolstered, should be given due weight 
and credit. 

La,—Oil Field Supply & Scrap Mate¬ 
rial Co, V. Giilord-Hill & Co., App., 

16 So.2d 77, annulled on other 

grounds 16 So.2a 483, 204 La. 929. 

18. Ill.—^Rembke v. Bieser, 6 N.B. 
2d 900, 289 IlLApp. 136. 

19. Fla.—Corpus Juris guoted ill 

Chaachou v. Chaachou, 73 So.2d 

oon 007 

70 C. j. p 1187 note 11. 

20. Fla.—Corpus Juris guoted iu 

Chaachou v. Chaachou, 73 So.2d 

830 837. 

La.—^Amite Bank & Trust Co. v. 
Standard Box .& Veneer Co.. 149 
So. 632,177 La. 954. 
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■ c. Proceedings in which corroboration is 
required 

d. Nature and quantity of corroboration 

required 

e. Source of corroboration 
a. In General 

Statutes requiring the corroboration of witnesses tes¬ 
tifying as to transactions with deceased or incompetent 
persons must, where applicable, be complied with. 

One of the purposes of a statute providing that, in 
an action or suit by or against a person who, from 
any cause, is incapable of testifying, or against the 
representative of such person, no judgment or decree 
shall be rendered in favor of an adverse or inter¬ 
ested party founded on his uncorroborated testi¬ 
mony is to prevent a surviving party from having 
the benefit of his own testimony where, by reason 
of the death of his adversary, the latter^s personal 
representative is deprived of decedent's version of 
the transaction.^® Such statute is intended to re¬ 
move all disqualifications affecting the competency 
of witnesses in suits by or against the estates of 
persons who are laboring under disability or who 
are from any cause incapable of testifying;®® and, 
accordingly, its purpose is to remove restrictions 
rather than impose them.®® 

A statute providin^f that in a suit by or against 
the heirs, executors, administrators, or assigns of a 
deceased person an opposite party shall not obtain 
a verdict, judgment, or decision therein, on his own 
evidence, in respect of any matter occurring before 
the death of the deceased person, unless such evi¬ 
dence is corroborated by some other material evi¬ 
dence, does not exclude the testimony of an opposite 
party or interested witness,®^ but. is quantitative in 
its nature and requires corroboration of his testi¬ 
mony before a decision shall be rendered in his 
favor.®® The effect of such statute is that, unless 
corroborated by other material evidence, the testi- 
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mony offered by the party against whom the statute 
operates is not legal evidence at all,®® and has no 
force or effect ;®4 it follows that it cannot serve as 
substantial evidence.®® 

A statute prohibiting a judgment on uncorrobo¬ 
rated testimony in an action against an administrator 
has no reference to a suit commenced by an admin¬ 
istrator.®® 

Where one of the parties to a contract has become 
insane, thus depriving the court of the testimony 
of both parties thereto, stronger evidence of third 
parties will be required to justify a decree on such 
contract than where the parties themselves could 
give evidence.®*^ 

Sufficiency of corrobora^ted evidence. Under the 
statute providing that in an action by or against the 
heirs, executors, etc., of a deceased person no judg¬ 
ment in respect of any matter occurring before de¬ 
cedent's death shall be rendered in favor of the op¬ 
posite party on his own uncorroborated evidence, the 
. corrobbrating evidence will not be material unless 
the Widence sought to be corroborated itself sup¬ 
ports the allegation or point in issue.®® 

b. Whose Testimony Requires Corroboration 

One having a pecuniary Interest in the recovery is an 
interested party within a statute requiring corrobora¬ 
tion of the testimony of such party. Wtiere several par. 
ties are interested, all must be corroborated. 

An ‘'interested party,” within the meaning of a 
statute requiring corroboration of the testimony of 
an “adverse or interested party,” includes one who 
has a pecimiary interest in the recoveiy, although 
not a party to lie record,®® as, for example, a stock¬ 
holder in a corporatipn which was a party to an 
action;^® but the statute does not create a disqual¬ 
ification when a corporation is a party, or impose 
additional burdens on an opposite party, because 
of the inability of an ofiicer of the corporation to 


88. Va.—Haynes v. aienn, 91 S.m2d 
438,197 Va. 746. 

Corroboration in proceeding: on claim 
against decedent's estate generally 
see Hxecutors and Administrators 
S 786 b (2). 

89< Va.—Arwood v. Hill’s Adm’r, 
117 S.B. 608, 135 Va. 235. 

Vlxgliiia statute more comprel&eiislve 
tbaa Kew Ueadoo statute 

Va.—^Robertson’s Bx'r v. Atlantic 
Coast Realty Co., 106 S.B. 621, 623. 
129 Va. 494. 

70 C.J. p 1187 note 19 [a]. 

30. Va.—Bpes* Adm'r v. Hardaway, 
116 S.B. 712, 186 Va. 80, 

70 C.J. p 1188 note 21. 


31. N.M.—CUllespie v. O’Neil, 28 P. 
2d 1040, 38 NJI. 141. 

70 C.J. p 1188 note 22. 

General rule as to incompetency of 
witnesses to testify concerning 
transactions with persons since 
deceased or Incompetent see supra 
n 132-261. 

32. N.M.—Union Land & Grazing 
Co. V. Arce, 162 P. 1143, 21 N.M. 
115. 

33. N.M.—^Vehn v. Bergman, 268 P. 
2d 784, 67 N.M. 361. 

34. N.M.—Vehn v. Bergman, supra 
—GiUespie v. O’Neil. 28 P.2d 1040. 
38 N.M. 141. 

35. N.M.—Vehn v. Bergman, 258 P. 
2d 784, 67 N,M, 351. 
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86. D.C.—Pryor v. Bond, Mun.App., 
110 A.2d 539. 

37. W.Va.—^Napper v. Rice, 32 S.B. 

2d 41, 127 W.Va, 15V ., 

88. N.M.—National Rubber Supply 
Co. V. Oleson & Bzter, 151 P. 694, 
20 N.M. 624. 

70 C.J. p 1189 note 64. 

39. Va.—Merchants' Supply Co. v.’ 
Hughes’ Bz'rs, 128 S.B. 366, 189 
Va. 212—^Atlantic Coast Realty Ca 
V. Robertson's Bx’r, 116 S.B. 476, 
136 Va. 247. 

40. Va.—^Merchants' Supply Co. v. 
Hughes’ Bx’rs, 123 S.B. 855, 139 
Va. 212—^Atlantic Coast Realty Co. 
V. Robertson’s Bx'r, 116 S.H. 476^ 
186 Va. 247. 
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testify.^^ A patty sued by an executor on a bond, 
defending on the ground of payment, is an adverse 
and interested party,as is a party claiming title 
to funds by virtue of a gift allegedly made to him 
by decedent during the latter’s lifetime.^^ 

Where several parties are interested in the issue, 
all are required to be corroborated.^^ It is not, 
however, necessary, under the statute, to corrobo¬ 
rate the testimony of a disinterested witness,^® such 
as a mere agent of a party,^® notwithstanding he 
acted as the party’s agent in making the contract 
in suit;^7 and one of two persons having a claim 
eadi for half of a commission against a decedent’s 
estate but refusing to join in an action against the 
estate, although made a defendant therein by the 
other suing for his own half interest, is not an 
adverse or interested party whose testimony must 
be corroborated within the statute.^® 

Where a member of the family of an interested 
party testifies to transactions with a deceased per¬ 
son, that testimony is not sufl&cient to sustain, with¬ 
out corroboration, the party^s claim of payment of 
an obligation to deceased;^® and this rule applies 
to an interested party who testifies without objec¬ 
tion.®® 

45 . Proceedings in Which Corroboration Is Re¬ 
quired 

Statutes requiring the corroboration of witnesses tes¬ 
tifying as to transactions with the deceased or inconn- 
petent persons have been held to apply In some proceed¬ 
ings, but not In others; so, corroboration Is required 
only where the adverse party would previously have been 
incompetent to testify- 

The statute making interested or adverse wit¬ 


nesses competent to testify as to transactions with 
persons since deceased or incompetent, but requir¬ 
ing corroboration of their testimony, applies only 
in a suit where such party undertakes to recover 
or defeat a recovery by his own uncorroborated 
word of mouth testimony and it can have no 
application where such party produces a written 
instrument admittedly signed by deceased.®^ Fur¬ 
thermore, the statute requires corroboration only 
in cases where the adverse party would, previous to 
the adoption of the statute, have been incompetent 
to testify,®® and it has no application to a suit in¬ 
volving deceased’s liability on a bond where the 
surety thereon, a corporation with an agent living 
and capable of testifying, was also a party to the 
suit,®^ or in a suit to establish a contract between 
the adverse party and decedent’s agent who was 
living and competent to testify.®® The statute does 
not apply to a suit between heirs for the partition 
of the real estate of their ancestor;®® and the un¬ 
corroborated evidence of one of the parties to such 
suit is sufficient to sustain a finding in his favor.®*^ 
In other circumstances, likewise, the statute has 
been held inapplicable.®® 

The statute has been held applicable in a suit to 
compel specific performance of oral contracts to 
convey land,®® and in an administrator’s suit to as¬ 
certain the owner of a trust deed bond which de¬ 
fendants executed to decedent.®® A gift cannot be 
established by uncorroborated testimony of the 
donee if the donor is dead when the gift is assert¬ 
ed ;®1 and an oral promise to make a will convey¬ 
ing real estate cannot be established, after the prom¬ 
isor’s death, by the promisee’s uncorroborated tes¬ 
timony.®® 


4 L, Va.—^Union Trust Corp. v. Fugr- 
ate, 200 S.B. 624, 172 Va. 82. 

Death of officer corLtracting for oor- 
poratioiL 

Va.— Union Trust Co. v. Fugate, su¬ 
pra. 

Va.—^Burton's Ex'r v. Manson, 
129 S.EI. 866 , 142 Va. 500. 

43 . Va.— Nicholson v. Shockey, 64 

5. B.2a 813, 192 Va. 270. 

44 . Va.—^Ratliff v. Jewell, 149 S.B. 
409, 153 Va. 31B, 67 A.L 1 .R. 1541. 

70 <3.J. P 1188 note 29. 

45 . Va.—^Arwood v. Hiirs Adm*r, 117 

6 . B. 603, 136 Va. 235. 

46. Va.—Scholz v. Standard Acc. 
Ins. Co., 134 S.B. 728, 145 Va. 694— 
Robertson’s Bx’r v. Atlantic 
Coast Realty Co., 106 S.B. 521, 
129 Va. 494. 

47. Va.—^Robertson’s Ex'r v. At¬ 
lantic Coast Realty Co., supra, 

48 . Va.—^Arwood v. Hill’s Adm'r, 117 
S.B. 608, 135 Va. 235. 


46. N.T.—Parks v. Jones, 58 N.T.S., 
2d 95. 

60. N.T.—^Parks v, Jones, supra. 

61. N.M.—Citizens’ Nat Bank of 
Roswell V. Bean, 190 P. 1018, 26 
N.M, 208, 

Xm replevin, by administrator to 
recover cattle allegedly owned by 
intestate, son’s claim that intestate’s 
cattle died and that he replaced 
them but retained title related to 
’‘matters occurring before death of 
deceased,” as phrase is used in 
statute, and required corroboration. 
N.M.—Gillespie v. O’Neil, 28 P.2d 
1040, 38 N.M. 141. 

53 , Va.—^Harper v. Harper, 165 S. 

B. 490, 159 Va. 210. 

70 C.J. P 1188 note 87. 

53 , Va.—^Epes* Adm’r v. Hardaway, 
115 S.B. 712, 136 Va. 80—Robert¬ 
son’s Ex’r V. Atlantic Coast Real¬ 
ty Co., 106 S.B. 621. 129 Va. 494. 

54. Va.—American Surety Co. v. 
Hannah, 130 S.B. 411, 143 Va. 291. 
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66 . Va.—^Bpes’ Adm’r v. Hardaway, 
115 S.B. 712, 136 Va. 180. 

66 . N.M.—Albright v. Albright, 167 
P. 662, 21 N.M 606. 

67. N.M.—Albright v. Albright, su¬ 
pra. 

70 C.J. p 1188 note 42. 

58. Suit to establish lost wiU 
Statute did not apply to testi¬ 
mony of husband of deceased testa¬ 
trix, in suit to establish lost will, 
that there was no consideration for 
husband’s release of his interest in 
testatrix’s personal estate. 

Va.—Ballard v. Cox. 62 S.B.2d 1, 191 
Va. 654. 

59 . Va.—^Roane v. Roane, 67 S.B.2d 
906, 193 Va. 18. 

60. Va.—Shenandoah VaL Nat. 
Bank v. Lineburg, 26 S.B.2d 541, 
179 Va. 734. 

61. Va.—Grace v, Virginia Trust 
Co., 142 S.B. 878, 160 Va. 66 . 

82. Va.—Clay v. Clay, 86 S.B.2d 
1 . 812, 196 Va. 997. 
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d. Nature and Quantity of OoiroboraMon Ee- 
quired 

How mudi corroboratina evidence Is necessary under 
statutes requiring the corroboration of witnesses testify¬ 
ing as to transactions with deceased or Incompetent per¬ 
sons depends on the facts and circumstances of the par¬ 
ticular case. 

The corroboration required under statutes mak¬ 
ing interested or adverse witnesses competent to 
testify as to transactions with deceased or incom¬ 
petent persons is some form of evidence which, in 
and of itself, tends to establish the essential facts 
necessary to recovery,®^ or which tends to support 
those essential allegations on which the judgment 
rests,®^ or such evidence as tends, in some degree, 
of its own strength and independently, to support 
some essential allegation or issue raised by the 
pleadings testified to by the witness whose evidence 
is sought to be corroborated, which allegation or 
issue, if unsupported, would be fatal to the case;®® 
and such corroborating evidence must of itself, with¬ 
out the aid of any other evidence, exhibit its cor¬ 


roborative character by pointing with reasonable 
certainty to the allegation or issue which it sup¬ 
ports.®® The corroborative evidence required by 
the statute must be such as would strengthen the 
belief of the jury in the testimony of the witness.®^ 

Corroboration of an adverse or interested party 
may not emanate from him®® or depend on his cred¬ 
ibility,®® but it may come from any other competent 
witness or other legal source.*^® 

How much corroborating evidence is necessary 
is dependent on the facts and circumstances of the 
particular case;^! the character and sufficiency of 
the corroboration should be gauged and appraised 
by the fact sought to be proved.^® While no hard 
and fast rule can be laid down on the subject,^® 
there must be sufficient to justify the belief that 
the witness sought to be corroborated has testified 
to the truth but it is not necessary that the tes¬ 
timony of a party claiming must be corroborated 
in every particular*^® or that the corroborative evi- 


63. K.M.—^Rasmussen v. Martin, 289 
P.2d 327, 60 N.M. 180. 

IWmllat fftatwDieiLt. 

The corroborating' eridence It¬ 
self must be such as would, stand¬ 
ing alone and unsupported by the 
evidence of the claimant, tend to 
prove the essential allegation or 
issue necessary to be resolved in 
claimant’s favor in order to sup¬ 
port a recovery. 

N.M.—^Vehn v. Bergman, 268 P,2d 
734, 67 N.M. 861. 

64. Va.—Shenandoali Val. Nat. 
Bank V. lilneburg, 20 S.£!.2d 641, 
179 Va. 734. 

65. N.M.—Bvans v. Bvans, 101 P. 
2d 179, 44 N.M. 223. 

70 C.J. p 1188 note 45. 

66 . N.M.—National Rubber Supply 
Co. V. Oleson & Exter, 161 P* 694, 
20 N.M. 624. 

70 C.J. p 1189 note 46. 

67. Va.—Shenandoah Val. Nat 
Bank v. Llneburg, 20 S.E.2d 541, 
179 Va. 784. 

68 . Va.—^Leckie v. Lynchburg 

Trust & Sav. Bank, 60 SJB1.2d 923, 
191 Va. 860. 

68 . Va.—'Leckie v. Lynchburg 

Trust A Sav. Bank, supra. 

7a Va.—Leckie v. Lynchburg 

Trust & Sav. Bank, supra. 

71. Va.—^Trevillian v. Bullock, 40 
S.B.2d 920, 185 Va. 968—Varner’s 
Elj:*rs V. White, 140 S.B. 128, 149 
Va. 177. 

Degree and qiiaUty required 

Whether corroboration exists and 
the degree and quality required are 
to be determined by the facts and 


circumstances of the particular 
case. 

Va.—Clay v. Clay, 86 S.B.2d 812, 

196 Va. 997—Nicholson v. Shockey, 
64 S,B.2d 813, 192 Va. 270—^Leckie 
V. Lynchburg Trust & Sav. Bank, 
60 S.B.2d 923, 191 Va. 860. 

AMdavit executed by decedent hidd 
snffloient 

N.M.—Goodwin v. Travis, 272 P.2d 
672, 58 N.M. 465. 

Books held to corroborate credits 
due 

N.M.—Gottwald V. Weeks, S3 P.2d 
537, 41 N.M. 18. 

Makers’ possession of trust deed 
bond was in itself corroboration of 
their testimony that decedent bad 
unconditionally given bond to them, 
where relationship between makers 
and decedent was close and intimata 
Va.—Shenandoah Val. Nat. Bank v. 
Lineburg, 20 S.B.2d 541, 179 Va. 
734. 

Bvideuoe held sufficient to cor¬ 
roborate evidence of adverse or in¬ 
terested witnesa 

XJ.S.—Hancock v. Smith, D.C.Va., 90 
P.Supp. 45. 

N.M.—^Rasmussen v. Martin, 289 P. 
2d 327, 60 N.M. 180—Boardman v. 
Kendrick, 280 P.2d 1053, 59 N.M. 
167—In re Baldwin’s Will, 271 P. 
2d 404, 58 N.M. 370. 

Va.—^Haynes v. Glenn, 91 S.B.2d 433, 

197 Va. 746—Southern Materials 
Co. V. Marks, 83 S.E.2d 353, 196 
Va, 296—Grimes v. Peoples Nat 
Bank of Pulaski, 62 S.B.2d 22, 191 
Va. 505—Shenandoah Val. Nat 
Bank v. Lineburg, 20 S.B.2d 541, 
179 Va. 784. 

70 C.J. p 1189 note 47 [aj. 
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Bvideuoe held insnffioieat 

(1) To corroborate evidence of ad¬ 
verse or interested witness. 

D.C.—Bevard v. Bevard, P.C., 103 

F.Supp. 538. 

Va.—TrevUlian v. Bullock, 40 SJE. 

2d 920, 185 Va. ,968. 

70 as, p 1189 note 47 [b]. 

(2) In surviving husband's action 
against deceased wife’s heirs to re¬ 
cover under alleged oral agreement 
with wife whereby wife had agreed 
to make will conveying real estate 
to husband, to establish existence of 
the alleged agreement 

Va.—Clay v. Clay, 86 S.B.2d 812, 
196 Va. 997. 

73. Va.—Clay v. Clay, supra— 

Crump V. Gilliam, 59 S.B.2d 72, 
190 Va. 936. 

“Just what is necessary to be 
corroborated • . . must not be 

overlooked.” 

Va.—Crump v. Gilliam, supra. 

78. Va.—Trevillian v. Bullock, 40 
S.B.2d 920, 185 Va. 958—Varner’s 
Bx’rs V, White, 140 S.B. 128, 149 
i Va. 177. 

74. Va.—Ratliff V. Jewell, 149 SJB. 
409, 153 Va. 315, 67 A.L.R. 1641— 
Varner’s Ex’rs v. White, 140 S.B. 

I 128, 149 Va. 177. 

Xr replevin by administrator to 
recover cattle allegedly owned by 
intestate, neither son’s long pos¬ 
session, management, and control, 
nor ownership of brand, was cor¬ 
roborative of his testimony tliat de¬ 
ceased’s cattle died and that he re¬ 
placed them but retained title. 
N.M.—Gillespie v. O’Neil, 28 P.2d 
1040, 38 N.M. 141. 

76. Va.—Leckie v, Lynchburg 



§ 651 WITNESSES 

dence should of itself he sufficient to support a ver¬ 
dict*^® or a judgment.^^ 

Apart from such statute, the testimony of dis¬ 
interested witnesses as to successive declarations 
of a deceased has been held to corroborate effec¬ 
tively the direct testimony of one who claims a 
parol gift to him by deceased, and to go to show 
a continued recognition by deceased of such gift.*^^ 

Where a confidential relationship existed between 
the parties at the time of the transaction relied on, 
a higher degree of corroboration is required than 
is required in ordinary transactions.'^® 

e. Source of Corroboration 

The required corroboration may come from the mouth 
of any competent witness or any other legal source, but 
not from the witness sought to be corroborated. 

Under a statute declaring that in an action by or 
against one who is incapable of testifying or by or 


98 C. J. S* 

against his executor, etc., no judgment or decifce 
shall be rendered in favor of an adverse or inter¬ 
ested party founded on his uncorroborated testi¬ 
mony, the corroboration required may come from 
the mouth of any competent witness®® or any other 
legal source and it may come from one of two 
persons who, having a claim for half of a commis¬ 
sion against a decedent's estate, refuses to join in 
an action against the estate, and is made a defend¬ 
ant therein by the other suing for his own half 
interest where the corroborating witness waives his 
own claim against the estate.®^ It must not, how¬ 
ever, have emanated from the mouth of the witness 
sought to be corroborated®® or be dependent whol¬ 
ly on his credibility.®^ 

Where several parties are interested in the issue 
so that their testimony requires corroboration, as 
discussed supra subdivision b of this section, they 
cannot corroborate each other.®^ 


WITTINGLY. By designdesignedly;® know¬ 
ingly;® with knowledge.** 

The word has been distinguished from ^^willing- 
ly'^ see 94 C.J.S. p 639 note 21. 

WOE. Grief, misery or sorrow;® heavy calamity.® 
It has been said that the word is used sometimes 
as denunciatory, and sometimes as prophetic of 
calamity.'^ 


WOLFRAM. Tungsten.® 

WOLLEN. A German word importing obligation 
and meaning ‘‘wish.”® 

WOMAN. In a generic sense the word “woman” 
means the female part of the human race;^® a fe¬ 
male of the human race;ii all females of the human 
race;i2 womankind.^® The word is sometimes used 


Trust & Sav. Bank, 60 S.£!.2d 923, 
191 Va. 360. 

70 C.J. P 1189 note 50. 

All material points; BLeoessazy fact 
The testimony need not be cor¬ 
roborated on all material points, but 
must be supported on some fact 
necessary to sustain the judgment 
or decree. 

Va._^Heath v. Valentine, 15 S.E,2d 

98, 177 Va. 731—^Morrison v, Mor¬ 
rison, 4 S.B.2d 776, 174 Va. 58. 

76. Va.--Burton’s Bx'r v. Manson, 
129 S.E. 356, 142 Va. 600. 

77 . Va.—Leckle v. Lynchburg 
Trust & Sav. Bank, 60 S.E.2d 923, 
191 Va. 360—Shenandoah Val. Nat 
Bank v. Lineburg, 20 S.E.2d 641, 
179 Va. 734. 

78. Pa.—^Rarry v. Shlmek, 62 A.2d 
46, 360 Pa. S15. 

79 . Va.—Clay v. Clay, 86 S.E.2d 

812 196 Va. 997 —Nicholson v. 

Shockey, 64 S.E.2d 813, 192 Va. 
270. 

80. Va.—^Arwood v. Hiirs Adm’r, 
117 S.B. 603, 186 Va. 235. 

70- C.J. p 1189 note 66. 

81. Va.—^Arwood v. Hill's Adm’r, 

supra. ■ - . 


82. Va.—Arwood v. Hill's Adm’r, 
supra. 

83. Va.—^Varner's Ex’rs v. White, 
140 S.E. 128, 149 Va. 177. 

84 ;. Va.—^Varner's Ex’rs v. White, 
suprau 

85. Va.—Ratliff V. Jewell, 149 S.B. 
409, 163 Va. 315, 67 A.L.R. 1641. 

1. Conn.—Osborne v. Warren, 44 
Conn. 357, 359. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 69 C.J, p 
1189 notes 6, 7. 

2. Miss.—Harrington v. State, 64 
Miss. 490, 493. 

3. Conn.—Osborne v. Warren, 44 
Conn. 367, 369. 

Miss.—^Harrington v. State, 54 Miss. 
490, 493. 

4. Conn.—Osborne v. Warren, 44 
Conn. 357, 359. 

5. Tex.—^Hanson v. State, 34 S.W. 

929, 35 Tex.Cr. 593. ! 

6. Tex.—^Hanson v. State, supra. ■ 

7. Tex.—^Hanson v. State, supra. 

170 C.J. p 1190 note 11. 
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*Woe be unto yoa and yours” has 
been held not to constitute a threat. 
Tex.—Hanson v. State, supra. 

8 . U.S.—Hempstead v. U. S., C.C. 
Pa., 116 P. 266. 

9. N.j.— ^Kieb V. Kleb, 62 A. 396, 397, 
70 N.J.Bq. 306. 

10. Ga.—^Rozar v. State, 91 S.B.2d 
131, 132, 93 Ga.App. 207. 

11 . Tex.—^Harper v. State, 234 S.W. 
909, 9.10, 90 Tex.Cr. 262. 

70 C.J. p 1190 note 16. 

Phrases 

(1) "Woman child" as synonymous 
with "female child" see 14 C.J.S. 
p 1110 note 4.1. 

(2) Other phrases employing the 
words “woman” or “women” and of 
which more recent adjudications 
have not been found see 70 C.J. P 
1190 notes 21-26. 

18. Tex.—^Rogers v. State, 143 S.W. 

631, 634, 65 Tex.Cr. 105. 

70 C.J. p 1190 note 19. 

‘Woman” or “women” as Included in 
the meaning of the term “man” 
see 54 C.J.S. p 1112 note 64. .. 

13. Ga.—^Rozar v. State, 91 S.B.2d 
131, 132, 93 Ga.App. 207. 
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WOODEN 


as denoting an unmarried woman,and, more par¬ 
ticularly, the female of the human race grown to 
adult years.i5 

The term ‘'woman” has been compared with “fe¬ 
male” see 36 p 634 note 25. 

WOMANHOOD. The state, character, or collective 
qualities of a woman.^® 

WOMANKIND. Females collectively of the hu¬ 
man kind; the female sex; women in general.!^ 

WOOD. The word “wood” is a very broad term,^® 
having several well-defined and recognized mean¬ 
ings;^® and in one sense, as meaning a large and 
thick collection of trees, the term is defined in Woods 
and Forests § 1. 

However, the term “wood” is frequently employed 
to signify the substance of trees when cut for 
use,®® the hard substance of a tree or shrub as out 
for use,®i and this meaning of the term is indicated 
by the old maxim, “Arbor dum crescit, lignum cum 
crescere nescit,” meaning “a tree while it grows, 
wood when it cannot grow; that is, when it is cut 
down.”®® As the term is used in vegetable anatomy 
it means the more or loss hard and compact sub¬ 
stance which makes up the bulk of the trunk and 


branches of a tree or shrub, and is concealed from 
view by the bark.^s Thus in common parlance 
“wood” is the tough hard substance of all trees and 
shrubs,** and in its generic sense it means the sub- 
stance of trees or of logs to be manufactured. 
The term is further defined in this sense as meaning 
the hard substance of a tree or shrub;®® the sub¬ 
stance of trees ;2'^ the hard, fibrous substance which 
composes the body of a tree and its branches, and 
which is covered by the bark;®® the inner and hard¬ 
ened portion of trees and shrubs of more than one 
yearns duration;®® timber.®® 

Tn its commercial sense it has been said that the 
word has a well-established and popular meaning,®^ 
and in this sense the term signifies cordwood, fire¬ 
wood,®® lumber,®® trees sawed or cut for architec¬ 
tural or other purposes, as trees cut or sawed for 
fuel.®^ 

“Wood” has been distinguished from “tree” see 
87 C.J.S. p 960 note 12, and from “woody materi¬ 
al.”®® 

Phrases employing the words “wood” or 'Voods” 
are set out in the note.®® 

WOODEN. The word “wooden” is defined generally 
as meaning made or consisting of wood.®*^ It has 


14. Mass.—Somerville v. Boston, 120 
Mass. 674, 676. 

70 C.J. P 1190 note 18. 

15. Ohio.—Blackburn v. State, 22 
Ohio St. 102, 107, 

70 C.J. P 1190 note 17. 

16. Ohio.—Blackburn v. State, 22 
Ohio St. 102, 107. 

17. Century D. 

70 C.J. p 1191 note 29. 

18. U.S.—Stelnhardt & Bro. v. U. 

S., 9 Cust-App. 62, 66. 

70 C.J. p 1192 note 66. 

19. Me.—State v. Howard, 72 Me. 
459, 464—Strout v. Harper, 72 Me. 
270, 272. 

20. Ga.—Graham v. West, 55 S.E. 
931, 932, 126 Ga. 624. 

21. Vt.—^Darling v. Clement 37 A. 

779, 780, 69 Vt 292. 

70 C.J. p 1193 note 81. 

22. Ga.—Graham v. West, 56 S.E. 
931, 932, 126 Ga. 624. 

Vt.—^Darling v. Clement, 37 A. 779, 

780, 69 Vt 292. 

23. Md.—Patterson v. McCausland, 
8 Bland 69, 75. 

70 C.J. P 1192 note 67. 

24. U.S.—Steinhardt & Bro. v. U. 

S., 9 Cust.App. 62, 64. 

25. Me.—State v. Howard, 72 Me. 
459, 465. 

26. TJ.S.—Steinhardt ds Bro. v. tJ. 

S., 9 CustAppw 62» 66. 


Vt.—Darling v. Clement 27 A. 779, 
69 Vt 292, 297. 

27. Me.—State v. Howard, 72 Me. 
459, 464. 

70 C.J. P 1192 note 61. 

28. U.S.—Steinhardt & Bro. v. U. 
S., 9 CustApp. 62, 65. 

29. U.S.—Steinhardt & Bro. v. U. 
S., supra. 

38 U.S.—Steinhardt & Br8 v. U. 
S., supra. 

70 C.J. P 1192 note 63. 

31. Me.—State v. Howard, 72 Me. 
459, 464. 

70 C.J. P 1192 note 78. 

32. U.S.—Steinhardt & Bro. v. U. S., 

9 CustApp. 62, 65. 

38 U.S.—Steinhardt & Bro. v. U. S., 
supra. 

70 C.J. P 1193 note 80. 

34. U.S.—Steinhardt & Bro. v. U. | 
S., supra. 

70 C.J. p 1193 note 82. 

35 . U.S.—Masonite Corporation v. 
Celotex Co., C.C.ADel., 68 F.2d 
451, 455. 

36. Woods rider 

(1) In its ordinary sense, gener¬ 
ally in the turpentine industry, one 
employed as an overseer of the 
work In the woods. 

Pla.—Griffith v. Hullon, 107 So. 364, 
365, 90 Fla. 582. 

71 C.J. p 17 note 1. 

(2) The term Is also employed in 
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an invidious sense in connection 
with the practice of peonage to 
describe one employed to scour the 
woods, and similar places, to hunt 
up the fleeing servants who have 
escaped from a condition of peonage. 
U.S.—See In re Peonage Charge, C. 

C.Fla., 138 F. 686, 690. 

Other phrases 

(1) *Uross grained wood** is wood 
having grain or fibers running trans¬ 
versely or irregularly and not paral¬ 
lel with axis or longitudinal edges of 
piece. 

U.C.—^Davls V. District of Columbia, 
i D.C.Mun.App., 69 A.2d 208, 211. 

(2) ‘Wood alcohol** see Methyl 
Alcohol, 67 C.J.S. p 1076 notes 76- 
79; as not an intoxicating liquor see 
Intoxicating Liquors 5 13; as a poi¬ 
son see Poisons S 1* 

(8) **Wood flour** see 86 C.J.S. p 
1032 note 69. 

(4) ‘Wood pulp” see 73 C.J.S. p 
1253 note 67; as exempted from 
customs duties see Customs Duties 
8 71. 

(6) Additional phrases employing 
the words “wood** or “woods” and 
of which more recent adjudications 
have not been found see 70 C.J. p 
1191 note 43-p 1194 note 19. 

37. Webster New Int D. 

Phrases 

(1) ‘Wooden building** see 12 C. 
J.S. p 386 notes 85-88. Ordinances 



WOODHOUSE 


98 C.J.S. 


been to be interchangeable or gynonymons mth WOODLAND. Land covered with wood; land on 
“frame” see 37 C.J.S. p 139 note 3. which trees are suffered to grow, either for fuel or 

for timber.** It has been held that the term does 
WOODSOTTSE. A honse or shed in which wood not apply to land which is covered only by sparse 
is piled and sheltered from the weather.** underbrush.*® 

prohibiting the construction of word and of which more recent ad- 89- Century "D. 
wooden buildings in a fire aone are judications have not been found see 70 c.J. p 1196 note 42. 
treated in Municipal Corporations S 70 C.J. p 1194 notes 26-87. 

265. 38. Century D. 40. Pa.—^Bble v. Jones, 44 A.2d 761, 

(2) Other phrases employing the 70 C.J. p 1196 note 40. 762, 168 Pa.Super. 270. 
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WOODS AND FORESTS 

This Title includes trees not grown for their fruit or other annual products; protection and promotion 
of the gprowth of such trees and of forests; and nature and incidents of rights of property in growing trees 
in general. 

Matters not in this Title, treated ^where In this work, see Descrlptive-W«cd Index 

§ 1. Definitions—^p 687 

2. Nature—p 6^ 

3. Protection and regulation—p 689 

4. -At common law—^p 689 

5. — Statutory provisions and offenses in general—^p 689 

6. -Culture and protection of trees on highways—p 690 

7. -Precautions against fire—^p 690 

8. -Penalties—691 

9. -Criminal prosecutions—^p 691 

10. Public forests, preserves, and reservations—^p 692 

11. -National forests—^p 692 

12. -State forests and forest reserves—p 702 

13. Forest commissions and officers —p 708 

See also descriptive word index in the back of this volume 


§ 1. Definitions 

The term ‘‘woode'' Indicates a large and thick collec¬ 
tion of trees, and Is synonymous with “forest,” although 
the latter may Imply a wood of considerable extent; and 
both terms may include not only the trees but the land 
on which they stand. 

The term *'wood,” which has been defined general¬ 
ly elsewhere in this title, is, in one of its meanings, 
often used in the plural, with the same force as 
in the singular, as indicating a large and thick 
collection of trees.l It is synonymous with “for¬ 
est,”2 and has been so defined,^ although the latter 
term is sometimes said to imply a wood of consid¬ 
erable extent,^ and both terms are broad enough 
to include not only the trees but the land on which 
they stand.® 

When referring to land, the term “woods” means 


forest lands in their natural state, as distinguished 
from lands cleared and inclosed for cultivation;® 
and “forest” is said to mean a tract of land cov¬ 
ered with trees, or a tract of woodland with or 
without inclosed intervals of open and uncultivat¬ 
ed ground.*^ 

Forester, While a forester, in the old English 
law, was a sworn officer of the forest, appointed by 
the king's letters patent to walk the forest, watch¬ 
ing both the vert and the venison, attacking and 
preventing all trespassers against them while with¬ 
in their own bailiwick or walk, as appears in the 
definition Forester 36 C.J.S. p 1251 note 25, in some 
modem statutes, the oflScer administering and en¬ 
forcing the laws relating to forests and the protec¬ 
tion of trees and timber is designated a "forester.”® 


Li Me.—State v. Howard, 72 Me. 469, 
464. 

2. Me.—State v. Howard, supra. 

3. Me.—State v. Howard, supra. 

4 . Ill.—^Forest Preserve Dist. of 
Cook County v. Jirsa, 168 N.B. 690, 
836 III. 624. 

71 C.J. p 2 note 6. 

5- N.T.—^People v. Long: Island B- 
Co., 110 N.T.S. 612, 126 App.Div. 


477, 478, affirmed on certified Ques- I 
tions 87 N.B. 79, 194 N.T. 130. | 

Pa.—Boults V. Mitchell, 16 Pa 371. 
380. 

e. N.C.—Averlftt v. Murrell, 49 N.Q 
322, 323. 

71 C.J. p 3 note 8. 

7. Ill.—^Forest Preserve Dlst of 
Cook County V. Jirsa 168 N.B. 690, 
691, 336 III. 624. 

N.T.—^People V. Long Island R. Co., 

I 110 N.T.S. 612, 126 App.Div. 477, 
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affirmed on certified questions 87 
N.B. 79, 194 N.T. 130. 

71 C.J. p 3 note 9. 

Feiroeii.tsge of land covered witb 
trees 

Tract of land, of which only one- 
thirtieth trees on It, Is not a 
“forest." 

Ill.—Washburn v. Forest Preserve 
Dist. of Cook County, 158 N.B. 801, 
803, 327 m, 479. 

8. Tenn.—State ex rel. Mathes v. 
I Gilbreath. 181 S.W.2d 765, 181 
Tenn. 498. 
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§§ 1-2 WOODS & FORESTS 


Forest materiaU The term "forest material,” as 
used in a statute prohibiting the burning of such 
material without a permit, includes logs and stumps 
in a person's dooryard located in a forest.^ 

Forest products. The term "forest products,” as 
employed in a statute, may include logs, lumber, 
poles, ties, etc., produced from a forest, and not 
such things while standing and growing on the land, 
although separately owned.^^^ 

Grove. A "grove” is a cluster of trees not suffi¬ 
ciently extensive to be called a wood;ii a group 
of trees of indefinite extent, but not large enough 
to constitute a forest especially such a group con¬ 
sidered as furnishing shade for avenues and walks.i^ 


Woodland. Woodland differs from woods in em¬ 
phasizing the land or tract on which the trees 
stand.l^ 

§ 2. Nature 

standing op growing timber, and trees generaiiy, form 
a part of the realty, and belong to the owner thereof. 

Standing or growing timber,^5 and trees gener- 
ally,i® form a part of the realty, and belong to the 
owner thereof, as much so as the soil itself.^*^ 

The owner of timber lands is entitled to enjoy 
them in the state in which they were held and to 
have the benefit of the increment thereon.^^ 


9. Wash.—state v. Hendricks, 123, 
P. 1077. fig Wash. 670. 

la Mich.—Fletcher v. Alcona Tp., 
40N.W. 86, 72 Mich. 18. 

71 C. J. p 3 note 13. 

11. ni.—Washburn v. Forest Pre¬ 
serve Dlst. of Cook County, 158 N. 
B. 801, 327 Ill. 479. 

12. Pa.—^Morrow v. Highland Grove 
Tract. Co., 69 A 41, 42, 219 Pa. 
619, 123 Am.S.Il. 677. 

13. Pa.—Morrow v. Highland Grove 
Tract Co., supra. 

35q.iiivaleiLt to '^ark" 

Pa.—^Morrow v. Highland Grove 
Tract. Co„ supra. 

14. m.—Washburn v. Forest Pre¬ 
serve Dist of Cook County, 168 
N.B. 801, 327 Ill. 479. 

15. tJ.S.—'U. S. V. Shoshone Tribe of 
Indians of Wind River Reservation 
in Wyoming, CtCl., 68 S.Ct 794, 
304 U.S. Ill, 82 L.Bd. 1213. 

J. Herbert Bate Co. v. Pine Land 
Co., C.C.AN.C., 132 F.2d 925. 

Laird v. U. S., P.CWis., 116 F. 
Supp. 931—Capoeman v. U. S., D.C. 
Wash., 110 F.Supp. 924, affirmed, C. 
A, Squire v. Capoeman, 220 F.2d 
349, affirmed 76 S.Ct. 611, 361 XJ.S. 
1, 100 L.Ed. 811—Eastman v. IJ. 
S., I>.C.Wash., 31 F.Supp. 754, re¬ 
versed on other grounds, C.CA., XJ. 
S. V. Eastman, 118 F.2d 421, cer¬ 
tiorari denied Eastman v. U. S., 62 
S.Ct. 68, 314 U.S. 635, 86 L.Bd. 510, 

^la.—Waldrop v. Langham, 69 So.2d 
440, 260 Ala. 82—^Ray v. Hilman, 
167 So. 676, 229 Ala. 424. 

Ark.—^Lewis v. Delinquent Lands, 
33 S.W.2d 879, 182 Ark. 838—Bak- 
er-Mattbews Lumber Co. v. Bank 
of Lepanto, 283 S.W. 995, 170 Ark. 
1146. 

Cal.—Stockel v. Blich, 297 P. 695, 
112 CA 588. 

Pla.—Walters v. Sheffield, 78 So. 
689, 75 Fla. 505. 

Ga.—Shirllng v. Hester, 40 S.B.2d 
743. 201. Ga. 706—Smith v. Alex¬ 
ander & Bland, 148 S.E. 98. 168 
Ga. 882—G. H Ponder Co. v. 


Mutual Ben. Life Ins. Co.. 140 S. 
B. 761, 166 Ga. 366—Morgan v. 
Perkins. 21 S.E. 574. 94 Ga. 353. 

La—Buckner-Harmon Wood Con¬ 
tractor V. Norris, 91 So.2d 694, 231 
La, 437. 

Mich.—Case v. Harrah, 236 N.W. 196, 
253 Mich. 624—^Kerschensteiner v. 
Northern Michigan Land Co., 221 
N.W. 322, 244 Mich. 403. 

Or.—^Hink v. Bowlsby, 260 P.2d 1091, 
199 Or. 238—^Parsons v. Boggle, 11 
P.2d 280, 139 Or. 469. 

Tenn.—Burke v. North Vernon Lum¬ 
ber Mills, 18 Tenn.App. 639. 

Wash.—^E^ance v. Deep River Log¬ 
ging Co., 140 P. 361, 79 Wash. 336, 
Ann.Cas.l916A 238. 

W.Va—^Lange & Crist Box & Lum¬ 
ber Co. V. Haught, 52 S.E.2d 695, | 
132 W.Va, 680, 

38 C.J, p 146 note 50. 

Interest In land 

(1) Standing timber is an interest 
in land. 

N.C.—Dulin V. WUliams, 79 S.B.2d 
218, 239 N.C. 33. 

(2) Ownership in fee of timber is 
an '^interest in land*' as distinguished 
from interest in the trees considered 
as chattels, although fee-simple title 
to soil remains in grantor. 

Aa,—Singley v. Dempsey, 42 So.2d 
609, 252 Aa. 677. 

Incident of ownership of land 
Ownership of land carries with it 
ownership of timber standing there¬ 
on. 

U.S.—Kuenzell v. U. S., D.C.CA., 20 
F.R.D. 96. 

Owner by adverse possession 
Where property owner had acquir¬ 
ed title by adverse possession to cer¬ 
tain property between fence and true 
section line, he was owner of timber 
on such strip at time timber was 
cut and removed by adjoining prop¬ 
erty owners. 

Miss.—^Howse v. Russell, 48 So.2d 
628, 210 Miss. 57, amended on oth- 
' er grounds 49 So.2d 809, 210 Miss. 

57. 


16. Ga,—Higgins v. State. 199 S.E. 
158, 58 Ga,App. 480, followed in 
199 S.B. 160, 58 Ga.App. 483. 

La,—^Morgan v. O’Bannon & Jullen, 
51 So. 293, 125 La. 367. 

Oglesby v. Town of Winnfield, 
App., 27 So.2d 137. 

Mass.—^Paine v. Board of Assessors 
of Town of Weston, 7 N.E.2d 684, 
297 Mass. 17S. 

N.C.—^Ingold V. Phoenix Assur. Co., 52 
S.B.2d 366, 230 N.C. 142, 8 A.L.R.2d 
1439—^Westmoreland v. Lowe, 35 
S.E.2d 613, 225 N.C. 553. 

Pa.—Grimm v. Schrock, 76 Pa,Dist. 

& Co. 313, 15 Som.Leg.J. 187. 

S.C.—D. W. Alderman & Sons Co. v. 
Eirven, 40 S.E.2d 791, 209 S.C. 
446. 

Tex.—^Lucas v. Morrison, Civ.App., 
286 S.W.2d 190. 

Wash.—Elmonte Inv. Co. v. Schafer 
Bros. Logging Co., 72 P.2d 311, 
192 Wash. 1. 

71 C.J. p 3 note 18. 

EzoeptioiL ail to nursery stock 
Standing trees are part of the 
land in which they are rooted, unless 
they are nursery stock growing in 
the soil for sAe and transplantation. 
Wash.—^Dennison v. Harden, 186 P.2d 
908, 29 Wash.2d 243. 

17. Minn.—^Neils Lumber Co. v. 
Hines, 101 N.W. 959, 93 Minn. 606. 

Execution purchaser’s title to tim- 
I ber see Executions § 286. 

Injury to, or severance of, trees as 
I trespass see Trespass § 29. 
Larceny of trees see Larceny § 3 g. 
Ownership of trees in public streets 
and highways see MunicipA Cor¬ 
porations S 1685 and Highways 
§ 138. 

Replevin of trees or timber see Re¬ 
plevin § 21. 

Right of adjoining owners to trees 
on OP near boundary line see Ad¬ 
joining Landowners §§ 37-40. 
Trover for conversion of trees or 
timber see Trover and Conversion 
S 28. 

18. Aa.—Henderson Baker Lumber 
Co. V. Headley. 26 So.2d 81, 247 
Aa. 68L 
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As appears in Property § 7, standing or grow¬ 
ing timber, and irees generally, are embraced with¬ 
in the meaning of the terms "lands,” “real proper¬ 
ty,” and "real estate;” and whether trees may be 
regarded as personal property is discussed in Prop¬ 
erty § 8. Whether trees and timber pass with the 
transfer of land, and the effect of the transfer of 
timber separately, are considered in Logs and Log¬ 
ging §§ 4-28; and whether contracts involving trees 
or timber are within the operation of the statute 
of frauds is discussed in Frauds, Statute of, § 7S. 
The rights of parties with respect to trees and tim¬ 
ber after severance from the land are discussed 
in the CJ-S. title Logs and Logging § 2. 

§ 3. Protection and Regulation 

As appears infra §§ 5-9, provisions may be enact¬ 
ed to protect and encourage the growth of trees 
and to prevent their destruction by fire and other 
means, and violators of such provisions may be sub¬ 
ject to penalties or criminal prosecutions. Wheth¬ 
er an injunction is available against the cutting of 
trees is discussed in Injunctions § 66. 

Examine Pocket Parts for later cases. 

I 4 . -At Common Law 

At common law, It was an offense to destroy a useful 
tree standing on public ground. 

At common law, it was an indictable offense to 
deaden and destroy a tree standing on public ground 
adjoining a town and used for shade and orna- 
ment.i^ 

§ 5. - Statutory Provisions and Offenses 

in General 

The state may enact legislation to compel or en- 


WOODS & FORESTS §§ 2-5 

courage partlctpatlon In Its program for the forestatlon 
or reforestation of land or to prevent the Indlacrlmlnato 
destruction of the forests of the state. 

The state has the right to compel or encourage 
private owners to participate in a program for the 
forestation or reforestation of land,^® at least in 
the case of land for which no other beneficial use 
is contemplated and statutes so providing have 
been held valid both under the police power and 
as against various objections.^^ Thus, the state 
may require private owners of property who en¬ 
gage in commercial logging operations to make pro¬ 
vision for reforesting the area logged by leaving 
a certain number of trees for reseeding purposes 
or by restocking ;23 and it may require a permit 
for logging operations conditioned on the partici¬ 
pation by the owner of the land in such program.^^ 
Rules governing the construction, operation, and 
effect of statutory provisions generally, have been 
applied to statutes for the protection of woods and 

forests.^5 

On the other hand, legislation may be enacted 
which will prevent the indiscriminate damage or 
destruction of the forests of the state,26 even though 
this may involve some regulation and control over 
the private ownership of such property.^^ 

Trees within operation of statutes. While a stat¬ 
ute providing for the protection of trees will be held 
applicable to trees standing at the time of its tak¬ 
ing effect, as well as those thereafter planted,26 
a claim growing out of the cultivation of trees, 
which has not become vested, may be cut off by 
subsequent legislation.^® A statute which prescribes 
the practices to be observed in the harvesting of 
forest products to insure future growth, and which 
imposes a penalty for its violation, applies to all of 


19- Pa.—Commonwealth v. Eckert, i 
2 Browne 249. | 

20. Wash.—State v. Dexter, 202 P. 
20. 906, 32 Wash.2d 661, 13 A.L.B. 
2d 1081, affirmed Dexter v. State 
of Wash., 70 S.CL 147, 338 U.S. 368, 
94 L.Ed. 629. 

Encouragement of planting, cultiva¬ 
tion, and growing of trees by boun¬ 
ties see Bounties S 18. 

Planting and culture of timber as 
formerly giving right to patent for 
public land see Public Lands § 64. 

Provisioii. for tax beneflts 

Pa.—^McKinney v. Bradford County 
Com’rs. 11 Pa.Dlst 669. 

71 O.J. P 4 note 36 [a]. 

21- Wash.—State v. Dexter, 202 P.2d 
906, 32 Wash.2d 561, 13 A.L.R.2d 
1081, affirmed Dexter v. State of 
Wash., 70 S.Ct 147, 338 U.S. 863, 
94 I^Ed. 529. 

98 C.J.S.-44 


22. U.S.—U. S. V. Eighty Acres of 
Land in Williamson County, D.C. 
Ill., 26 F.Supp. 815. 

Statute heUL not arbltraxy 
Forest conservation act is not in-1 
valid as unreasonable, unnecessary, 
arbitrary, and oppressive, because of 
reguirements of leaving reserve trees 
or providing for restocking. 

Wash.—State v. Dexter, 202 P.2d 906, 
82 Wash.2d 651, 13 A.L.IL2d 1081, 
affirmed Dexter v. State of Wash., 
70 S,Ct 147. 838 U.S. 868, 94 L.Bd. 
529. 

23. Wash.—State v. Dexter, 202 P.2d 
906, 82 Wash.2d 651, 13 A.L.R.2d 
1081, affirmed Dexter v. State of 
Wash., 70 S.Ct 147, 838 U.S. 863. 
94 L.Ed. 529. 

24. Wash.—State v. Dexter, 202 P. 

I 2d 906, 82 Wash.2d 661, 13 A.L.P.. 

I 2d 1081, affibrmed Dexter v. State 
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of Wash., 70 S.Ct 147, 338 U.S. 863, 
94 L.Ed. 529. 

25. Bepeal of prior fffcatate 
Statute for the payment of a boun¬ 
ty containing many identical provi¬ 
sions of a former one will be held to 

supersede and repeal the prior one. 

Minn.—Smith v. Nobles County, S5 

N.W. 383, 37 Minn. 536. 

26. N.H.—In re Opinion of the Jus¬ 
tices, 114 A.2d 327, 99 N.H. 632. 

Cutting, removing, injuring, or de¬ 
stroying timber of public lands see 
Public Lands §§ 6-17. 

Cutting and removal of trees from 
land of another as offense see 
Trespass § 149. 

27. N.H.—^In re Opinion of the Jus¬ 
tices, supra. 

28. Mass.—^White v. Godfrey, 97 
Mass. 472. 

29. Blan.—Jefferson County v. Hud¬ 
son, 20 Kan. 7L 



§§ 5-7 WOODS & FORESTS 

the forest land within the state, and not merely 
to that owned by private persons.^® 

Boxing trees of another. Under statutes so pro¬ 
viding, it is an offense to box or girdle trees on 
the land of another for turpentine without the own¬ 
er’s consent.^1 

Reforestation areas. Under various statutes to 
that effect, areas may be set aside to be devoted to 
reforestation,32 with special tax exemptions and 
benefits granted to the owners of such lands, as 
appears in Taxation §§ 31, 215, 

§ 5 , - Culture and Protection of Trees on 

HighvFays 

The state may provide for the planting of roadside 
trees, regulate their cutting and trimming, and enact 
laws for the culture and protection of shade and orna¬ 
mental trees in public streets and highways. 

Under its police power to promote public safe¬ 
ty on the highways, discussed in Constitutional Law 
§ 184, the state may give a state board of forestry 
authority to plant roadside trees, and regulate the 
cutting and trimming of trees on the highways.^3 
Various statutes which have been passed in some 
states for the culture and protection of shade and 
ornamental trees in public streets and highways, 
and under which tree wardens were appointed to 
assume control of such trees and execute the stat¬ 
utory provisions, have been held to limit the power 
of highway ofiScials to remove such trees but 
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they do not give a tree warden supreme power 
over a tree as against the power of the town to 
locate guideboards.55 Moreover, such statutes do 
not affect the property rights of an abutting own¬ 
er in trees situated in the highway so as to au¬ 
thorize an action by the warden against him for 
cutting and removing a tree, where his property 
therein has not been divested in the manner pro¬ 
vided by law.^® 

One cutting down a tree on property owned by 
a town, but on which a legal highway has not been 
laid out, should be prosecuted for cutting down a 
tree belonging to the town, and not for cutting down 
a tree on a highway.37 

§ 7. -Precautions against Fire 

Under statutes requiring precautions against forest 
fires to be taken or observed, the setting of fires without 
permission from a public official may be prohibited, or it 
may be required that officials take certain precautions 
and charge the cost against landowners, or the forests 
may, In case of drought, be closed to the public. 

Under various statutes precautions against for¬ 
est fires are required to be taken or observed.22 
Thus, statutes may prohibit the setting of fires with¬ 
out permission from a public official,2® require rail¬ 
roads to remove inflammable material from their 
roads through forest lands, as discussed in Rail¬ 
roads § 435, or authorize a forester or other official 
to take precautions against fires on forest land, and 
provide for charging the cost against landowners 


30. intentiaa 

“It would be unreasonable to hold 
that the legislature intended to pro¬ 
vide for adequate reforestation of 
some of the timber lands of the 
state, leaving without the purview of 
the act a large portion of valuable 
timber land.” 

Wash.—West Worman Timber v. 
State, 224 P.2d 635, 642, 37 Wash, 
2d 467. 

31. and ‘^girdUng^ defined 
and discussed 

(1) In common acceptance the 
word “girdle** means to encircle or to 
make a circular Incision through, as 
through the bark and alburnum of a 
tree. 

Ala.—^Howard v. State, 81 So. 346, 
346, 17 Ala.App. 9. 

(2) Words “boxing of pine trees," 
within the meaning of an Alabama 
statute relating to unlawful entry 
on land to box pine trees for the 
purpose of obtaining crude turpen¬ 
tine, etc., cannot he said to be equiv¬ 
alent to “hanging of cups upon tim¬ 
ber." 

AJa.—Howard v. State, supra. 
<<Bozlng season” 

Under a deed granting the right to 
work growing trees for turpentine 


purposes, and in the turpentine in¬ 
dustry generally, the term “boxing 
season" is used to indicate the time 
of year to cut turpentine boxes or to 
box trees for turpentine purposes, 
and refers to the time fixed therefor 
by statute. 

Ga.—^Purdom Naval Stores Co. v. 

Knight, 69 S,B. 433, 129 Ga. 690. 

66 C.J. p 1263 note 38. 

32. Effect of classification of lands 
Classification of lands as refor¬ 
estation lands is not a lien; it is a 
status. 

Wash.—^Anderson v. Grays Harbor 
County, 297 P.2d 1114. 

33. Md.—Chesapeake & Potomac 
Telephone Co. of Baltimore City v. 
Goldsborough, 94 A. 822, 324, 125 
Md. 666, Ann.Cas.l917A 1. 

71 C.X p 4 note 42. 

34. Mass.—Chase v. Lowell, 21 N.B. 
233, 149 Mass. 85—^White v. God¬ 
frey, 97 Mass. 472. 

35. Mass.—Sharon v. Smith, 62 N.H 
981, 180 Mass. 639. 

86. N.H.—^Bigelow v. Whitcomb, 67 
A. 680, 72 N.H 473, 65 L.R.A. 676. 

37. Mass.—Commonwealth v. Wild¬ 
er, 127 Mass. 1. 
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38. Statute lieXd valid 
U.S.—^U. S. V. Eighty Acres of Land 
in Williamson County, D.C.I11,, 26 
P.Supp. 315. 

39l Wash.—State v. Hendricks, 123 
P. 1077. 68 Wash. 670. 

71 C.J. P 4 note 48. 

40. Or.—Starker v. Scott, 190 P.2d 
632, 183 Or. 10. 

Statutes held valid 

(1) Statute placing liability on 
landowners for fire fighting expenses 
in connection with fires caused by 
failure to remove slashing does not 
deny due process and is a valid ex¬ 
ercise of police power. 

Wash.—State v. Canyon Lumber 
Corp„ 284 P.2d 316, 46 Wash.2d 
701. 

(2) Statute providing for the pay¬ 
ment of the cost of forest patrol 
protection to he applied to expenses 
incurred under the statute for fire 
protection is valid. 

Or,—Starker v. Scott, 190 P.2d 532, 
183 Or. 10. 

Validity of tithing act 

Tithing act providing for payment 
to stat6*s general fund of tithe of 
ten per cent of gross receipts of 
, State Board of Forestry from forest 
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and the state, under its police power, may impose 
the cost of fire protection on private forest land,*^ 
or may authorize its forester to do so when a hear¬ 
ing is provided.42 

It is within the power of the state to prohibit 
property owners from setting fires during the sum¬ 
mer season without permission,^ ^ or to authorize 
a state forester to determine whether material on 
private land is a fire menace,and whether an 
owner of forest land has provided sufficient protec¬ 
tion against fire>5 

A statute prohibiting the burning of forest ma¬ 
terial without a permit applies to the burning of 
logs and stumps in a person’s dooryard located in 
a forest.*® The failure to comply with a statutory 
requirement that no one shall bum any forest ma¬ 
terial until all dry snags, stubs, and dead trees shall 
have been cut down and similar precautions taken 
has been held to constitute negligence.**^ 

Under certain conditions it may be a criminal 
offense to burn or set fire to woods on one’s own 
property, as discussed in Fires § 3. 

Closing forests to public. Under a statute so 
providing, whenever, by reason of drought, the for¬ 
ests of the state are in danger of fires, the gov¬ 
ernor is authorized to forbid persons from enter¬ 
ing forests, woodlands, or open lands.*® 

§ 8. -Penalties 

Under statutes so providing, penalties may be re¬ 
quired to be paid by persons violating certain laws or 
regulations relating to woods and forests. 

Under statutes so providing, in a proper case pen- 


WOODS & FORESTS §§ 7-9 

aides may be required to be paid by persons violat¬ 
ing certain laws or reg^ations relating to woods 
and forests.*® However, under a statute providing 
for the assessment of a statutory penalty for the 
destruction of timber of another as by flooding 
lands, the state has no authority to assess such pen¬ 
alty as to land which does not belong to it, and 
it has no legal right to retain money collected in 
pa 3 nnent of such penalty.®® Under an ordinance 
prohibiting the cutting of trees, and providing that 
any person offending shall forfeit and pay a speci¬ 
fied sum for each and every offense, the cutting of 
more than one tree at one time constitutes but one 
offense.®! 

Under a statute to that effect, provision is made 
for the assessment, levy, and collection of a penalty 
of a certain percentage of the cost of furnishing 
forest fire patrol protection, and both the cost of 
the protection and the penalty are to be paid by the 
landowner and repaid to the state forester to be 
applied to expenses incurred under the statute for 
fire protection.®^ 

Proceedings to enforce penalties. Rules govern¬ 
ing actions and other proceedings to enforce pen¬ 
alties generally, discussed in Penalties §§ 7-18, have 
been applied in actions to recover a statutory pen¬ 
alty for damaging trees.®® 

§ 9 ^ , Criminal Prosecutions 

Rules governing criminal proceedings generally have 
been applied in criminal actions for offenses relating to 
woods and forests. 

In accordance with the rules governing criminal 
proceedings generally, affidavits, indictments, or 


patrol assessments is valid, notwith -1 
standing^ subsequent addition of pen¬ 
alty in case of forests assessments. 
Or.—Starker v. Scott, supra. 

41. Wash.—State v. Pape, 174 P. 
468, 103 Wash. 319. 

71 C.J. p 4 note 65. 

42. Idaho.—CHiambers v. McCollum, 
272 P. 707, 47 Idaho 74. 

43. Idaho.—Chambers v. McCollum, 
supra. 

44. Idaho.—Chambers v. McCollum, 
supra. 

45. Idaho.—Chambers v. McCollum, 
supra. 

43. Wash.—State v. Hendricks, 128 
P. 1077, 68 Wash. 670. 

47. Wash.—Wood v. Northwest 

Lumber Co., 244 P. 712, 188 Wash. 
203. 

43 . N.T.—People v. Mayerson, 81 N. 
T.S.2d 655, 177 Misa 724. 


MQpeiL laads^ oonstroed 
Words “open lands*' must be read 
in connection with the preceding 
words *‘forests, woodlands,*' and, 
when so read, must be limited to 
lands mainly rural in character, 
which are unoccupied in sense of 
having no permanent habitation, and 
to land of such character that entry 
thereon, either through proximity to 
forests or woodlands or through the 
nature of its growth, would be like- 
ly to endanger forests or woodlands 
of state. 

NT.—^People v. Mayerson, supra. 

43. NT.—Low V. State, 112 N.T.S. 
2d 297, 202 Misc. 456, reversed on 
other grounds 120 NT.S.2d 839, 281 
App.Div. 809, affirmed 114 N.BJ.2d 
470, 305 NT. 918. 
sa NT.—Low V. State, supra. 

No oontraotiiAl basis for receipt of 
moiiey 

Pact that state obtained money in 
payment of statutory penalty for de¬ 
stroying timber by flooding land 
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which the state knew or should hava 
known it had no right or title to ex¬ 
cluded the idea that such money was 
received contractually. 

NT.—^Low V. State, supra. 

51. S.C.—State v. Moultrievllla 

Town Council, 24 S.C.L. 158. 

52. Statute held valid 

Statute imposes “penalty" under 
police power and not a “tax," and 
hence statute is not violative of con¬ 
stitutional requirement of uniformi¬ 
ty of taxation. 

Or.—Starker v. Scott, 190 P.2d 632,. 
183 Or. 10. 

53. PlsadiiLg 

Statutory penalty for maliciously 
destroying shade trees on a highway 
cannot be recovered when the com¬ 
plaint merely alleges damages, and 
contains no averments looking to the 
enforcement of the penalty. 

Cal.—Santa Barbara County v. More, 
164 P. 895. 175 C. 6, L.R.A.X917P 
885. 
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§§ 9-11 WOODS & FORESTS 

complaints under statutes relating to injuries to 
trees should allege all the elements of the offense®^ 
with sufficient certainty®® to negative the innocence 
of accused;®® and it is better to follow the statutory 
description of the offense than to rely on a degree 
of probability open to a possible doubt.®^ Thus, 
under particular statutes, it is held necessary to 
allege an unlawful entry,®® and an injury®® to the 
property of another,®® named in the complaint,®^ 
which accused knew to be the property of another.®® 

An injury to trees is not sufficiently alleged by 
a charge of girdling.®® An information charging 
an injury to ‘"trees” will support a conviction for 
injuring two trees only.®^ 

To authorize a conviction, the evidence must sup¬ 
port each essential allegation of the indictment or 
information;®® and accused can be fined for no 
greater number of offenses than he is charged with 
having committed,®® 

§ 10. Public Forests, Preserves, and Reserva¬ 
tions 

The establishment and management of national 
forests are discussed infra § 11; and the establish¬ 
ment and management of state forests, forest re¬ 
serves, and forest preserve districts, are consid¬ 
ered infra § 12. 

The establishment and management of parks in 
municipalities are discussed in Municipal Corpora¬ 
tions §§ 1818-1823; and the creation of municipal 
boards of park commissioners or of park districts 
and matters relating to the officers and employees 
thereof are considered in Municipal Corporations 
§§ 646-650. 

The powers and duties of a city forester are dis¬ 
cussed in Municipal Corporations § 699, 

Examine Pocket Parts for later cases. 


I IL -National Forests 

a. In general 

b. Withdrawals of lands 

c. Relinquishment of lands; selection of 

lieu lands 

d. Administration of national forests 

generally 

e. Administrative regulations 

f. Protection of national forests 

g. Use of national forests 

h. Disposition of receipts from national 

forests 

a. In Gkneral 

It Is the policy of the federal government to reserve 
timber lands for the public welfare, and congress has, 
within its power, provided for the establishment of na¬ 
tional forests and the acquisition of lands for such pur- 
poses by the president or a designated secretary. Con¬ 
gress may also provide for national forests as recreational 
areas for citizens. 

It is the policy of the United States government 
to reserve for the public welfare lands on which 
there is growing timber;®*^ and it is within the 
power of congress to provide for the establishment 
of public forest reservations, even without the con¬ 
sent of the state,®® and for the acceptance of land 
from a state for inclusion in a national park.®® 
Congress is also authorized, as the representative 
of the people, to maintain national forests as a 
recreational area for its citizens,*^® and for this 
purpose may, so far as possible, preserve its inher¬ 
ent primeval attributes and preserve the wilderness 
in a primitive condition.'^^ 

Under the provisions of the conservation law 
governing the national forests, 16 U.S.C.A. §§ 471- 
525, and related provisions, the president is au¬ 
thorized by statute to reserve lands wholly or in 
part covered with timber or undergrowth as public 
reservations, and, by proclamation, to declare the 
establishment and limits of such reservations 


54. Miss.—Davis v. State, SI So. 742, 
80 Miss. S76. 

Neb.—parte Eads, 22 N.W. 362, 
17 Neb. 145. 

65. N.H.—State v. Towle, 62 N.H. 
373. 

56. Neb.—parte Eads, 22 N.W. 
362, 17 Neb. 146. 

67. N.H.—State v. Towle, 62 N.H. 
373. 

58. Mass.—Commonwealth v. Dough¬ 
erty, 6 Gray 349. 

69. N.H—State v. Towle, 62 N.H. 
378. 

60. Neb.—Ex parte Bads, 22 N.W. 
352, 17 Neb. 145. 

61. Neb.—Ex parte Eads, supra. 


62. Miss.—Davis v. State, 31 So. 742, 
80 Miss. 376. 

63. N.H.—State v. Towle, 62 N.H. 
378. 

71 C. J. p 6 note 69. 

64. Miss.—^Davls v. State, 31 So. 742, 
80 Miss. 376. 

65. Miss.—^Davis v. State, supra. 

71 C. J. p 6 note 71. 

66. Miss.—Davis v. State, supra. 

67. U.S.—Shannon v. U. S., Mont., 
160 P. 670, 68 CCA. 62. 

Fuhlio henellt 

National forests cure established 
•for the benedt of the public. 

U.S.—U. S. V. Reeves, D.C.Ark., 39 
F.Supp. 580. 


68. U.S.—^U. S. V. Shannon, C.a 
Mont., 161 P. 863, affirmed 160 P. 
870, 88 C.C.A. 62. 

71 C.J. p 5 note 81. 

69. Tenn.—State v. Oliver, 36 S.W. 
2d 396, 162 Tenn. 100. 

71 C.J. p 6 note 82. 

70. U.S.—U. S. V. Perko, D.C.Mlnn., 
183 P.Supp. 564. 

71. U.S.—^U. S. V. Perko, supra. 
Prohibition against use of motor ve¬ 
hicles see infra subdivision g of 
this section. 

72. U.S.—^Baldrlch v. Barbour, C.C. 
A.Puerto Rico, 90 P.2d 867, motion 
denied 91 P.2d 650. 

71 C.J. p 6 note 75. 
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and by another statute, these reservations are to 
be known as national forests.^* By still other stat- 
Mtes, the designated secretary, generally the secre¬ 
tary of agriculture, is authorized to purchase lands 
approved for purchase by the national forest res¬ 
ervation commission and the act of the secre¬ 
tary in setting apart public lands as a forest res¬ 
ervation is in legal effect the act of the president.’^ 

The president may reserve unsurveyed lands for 
national forests,^® but existing possessory rights 
therein will be protectedJ^ Lands formerly occu¬ 
pied by Indians, but from which the Indians have 
been removed, and which have been made by stat¬ 
ute subject to sale and to homestead entry are a 
part of the public domain, and, as such, subject 
to be set apart as national forests.'^® When the 
proclamation establishing or enlarging a national 
forest excepts lands embraced in any prior with¬ 
drawal or reservation for any inconsistent purpose, 
it refers only to withdrawals or reservations by 
the government itself.^® While under the statute 
relative to the Shenandoah and Great Smoky Moun¬ 
tains National Parks the secretary of the interior 
is given a discretion, it is his duty to accept lands 
when the state has done everything stipulated for 
by congress.8® On cancellation, for fraud, of pat¬ 
ents to land within the limits of a national forest, 
the land becomes a part of the forest.*^ 


WOODS & FORESTS § H 

Contracts of sole of land for forest purposes. 
Rules governing contracts of sale or conveyance 
of land generally have been applied to contracts 
of sale or conveyance of land for forest purposes. - 
Thus, when, through fraud or mistake, a contract 
of sale or conveyance of land to the government 
for forest purposes does not express the intention 
of the parties, parol evidence is admissible to show 
the real agreement,^^ and an independent contem¬ 
poraneous contract may be proved.^^ 

Actions to quiet title to forest land. Under prop¬ 
er circumstances an action may be maintained to 
settle the title of land incorporated into a national 
forest.® 5 

Gift of land on conditions. When a state gpves 
land to the United States for national park pur¬ 
poses, it may attach such conditions as seem neces¬ 
sary and proper;®® and the United States may ac¬ 
cept the land with the conditions attached,®"^ or 
may reject the gift®® 

Relative rights of state and United States, Ex¬ 
cept in so far as the state may grant such pow¬ 
er to the federal government, the state retains leg¬ 
islative jurisdiction over public lands within its 
boundaries which have been included within the 
national forest reserve.®® Thus, the states may 
exercise ordinary police powers over national for- 


Proclantatloni to act of 

oonffress 

Proclamation of the president re- 
eervingr lands in Puerto Rico as a 
public forest reserve has the same 
force as an act of congress. 

Xj.g.—^Baldrich v. Barbour, supra. 

73. Cal.—Walker v. Kingsbury, 173 
P. 95, 36 C.A. 617. 

71 C.J. p 6 note 76. 

74. Statute held valid 

The Weeks Act, under which the 
secretary of agriculture is authoriz¬ 
ed to acQulre cutover or denuded 
lands within watersheds of navigable 
streams in aid of navigation, or in 
promoting the growth of timber, 
where approved by the national for¬ 
est reservation commission, is con¬ 
stitutional. 

D.C.—^Toung V. Anderson, 160 F.2d 
225, 81 U.S.App.I).C. 379, certiorari 
denied 67 S.Ct 1316, 331 U.S. 824. 
91 L.Ed. 1840, rehearing denied 67 
S.Ct 1531, 831 U.a 868, 91 L.Bd. 
1871. 

75. U.S.—U. S. V. Blendauer, D.C. 
Mont, 122 P. 703, reversed on oth¬ 
er gTPOunds 128 P. 910, 63 C.C.A. 
636. 

71 C.J. p 6 note 80. 

76. U.S.—^U. S. V. Morrison, Or., 36 
S.Ct 326, 240 U.S. 192, 60 D.Bd. 
599. 


77. U.S.—Holmes v. U. S., Cal., 118 
P. 995, 65 C,C.A, 489. 

71 C.J. p 6 note 84. 

78. U.S.—^U. S. V. Blendauer, Mont, 
128 P. 910, 63 C.C.A. 636. 

79- U.S.—^U. S. V. Morrison, Or., 36 
S.Ct 326, 240 U.S. 192, 60 L.Ed. 
599. 

71 C.J. p 6 note 87. 

80. Va.—Rudacille v. State Commis¬ 
sion on Conservation and Develop¬ 
ment, etc., 156 S.E3. 829, 155 Va. 
808. 

81. U.S.—^Byron v. U. S., Or., 269 P. 
371, 170 C,C.A. 347, certiorari de¬ 
nied 40 S.Ct 177, 251 U.S. 556, 64 
L,.Ed. 412. 

82, U.S.—^U. S. V. Raine-Andrews 
Lumber Co., D.C.W.Va., 262 P. 
787. 

83. U.S.—^U. S. V. Raine-Andrews 
Lumber Co., supra. 

71 C.J. P 6 note 90. 

84 , xj.S.—^U. S. V. Raine-Andrews 
Lumber Co., supra. 

71 C.J. P 6 note 91. 

85, United States as necessary par- 

ty 

Action against the forest supervis¬ 
or of a national forest to recover 
the possession of land claimed to be 
a part of the national forest is not 

693 


an action to settle the title to the 
land, since the United States would 
be a necessary party to such an ac¬ 
tion, and cannot be made a party 
without its consent. 

XJ.S.—^Baldrich v. Barbour, C.C.A. 
Puerto Rico, 90 P.2d 867, motions 
denied 91 P.2d 660. 

86. Va.—Buttery v. Robbins, 14 S. 
B.2d 544,177 Va. 368. 

87. Va.—Buttery v. Robbins, supra. 

88. Va.—Buttery v. Robbins, supra. 

89. Orant of power to Administer 
and control 

Where Arkansas conferred on con¬ 
gress power to pass laws, civil and 
criminal, for administration and con¬ 
trol of lands acQuired by United 
States in Arkansas but it had not 
ceded exclusive legislative Jurisdic¬ 
tion over lands reserved by United 
States from public domain or over 
land acduired by United States in the 
state, the state retained its legisla¬ 
tive jurisdiction, which it acquired 
hy statehood, over public lands with¬ 
in state, which were included within 
forest reserve. 

U.S.—Wilson V. Cook, Ark., 66 S.Ct 
663, 327 U.S. 474, 90 L.Ed. 793, con¬ 
formed ito 193 S.W.2d 818, 210 Ark. 
21 . 
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csts for the preservation of the public health,®® 
although, as appears in United States § 7 a, the 
federal government may by compact with a state 
assume exclusive police jurisdiction over any fed¬ 
eral lands within the state, including a national 
park. 

The rights of the United States and of a state 
in lands ceded to the United States by the state 
for national park or forest purposes, become fixed 
as of the date of acceptance by the federal Govern¬ 
ment,and may be substantive, in that congress 
may be given exclusive jurisdiction,®^ and procedur¬ 
al, in that in designated instances the state may re¬ 
serve the right to serve civil and criminal process 
within the limits of the park or forest.®® 

In the case of Yellowstone National Park, which 
includes some three thousand square miles in Wy¬ 
oming and two hundred square miles in Gallatin 
County, Montana, exclusive jurisdiction over the 
lands in Montana were ceded to the United States 
by the Montana legislature, but it is said that no 
political entity was created and that the land re¬ 
mains part of Gallatin County, Montana.®^ 

b. Withdrawals of Lands 

Under statutes so providing, the president, or a prop- 
er officer, may temporarily withdraw public lands from 
other uses for the purpose of Including them In a national 
forest, or may withdraw forest land for use for some oth¬ 
er valid purpose. 

Under the statute authorizing the president to 
withdraw public lands temporarily from settlement. 


location, sale, or entry, and to reserve them for 
specified purposes, or other public purposes, the 
withdrawals to remain in force until revoked by 
him or by congress, and the statute authorizing the 
creation of national forests, the president may tem¬ 
porarily withdraw public lands from settlement or 
sale for the purpose of including them in a national* 
forest,®^ even though the land is in a state in which 
a national forest can be created only by congress,®®- 
and even though litigation involving the title to the 
land is pending.®*^ Moreover, a withdrawal by the 
secretary of the interior,®® or the commissioner of 
the general land office,®® is, in a proper case, the 
legal equivalent of one by the president. 

Lands reserved by the president under the stat¬ 
ute, like other reservations, are appropriated for a 
special public use and are withdrawn from the pub¬ 
lic domain,^ and a presumption arises that the land 
is valuable for at least some of the purposes for 
which forest reserves are created.® The withdrawal 
remains effective until revoked although the pro¬ 
posed forest is not created.® 

Reservations of public lands to the United States 
are discussed generally in Public Lands §§ 72-80. 

Withdrawal of forest land for other purpose, Un*- 
dcr the authority granted to him by act of congress, 
the secretary of agriculture, or subordinates to* 
whom he delegates the power, may withdraw for¬ 
est land for use by the United States for some other 
valid purpose.*^ 


90. Wash.—^Brown v. City of Cle 
Blum, 255 P. 961, 148 Wash. 606, 
reheard 261 P. 112, 145 Wash. 588, 
55 A.L.B. 1175. 

91. SubmaiLeiLt stotute os Imm a- 
terial 

Statute enacted after cession of 
lands to United States for Shenan¬ 
doah National Park, providing that 
state retains concurrent jurisdiction 
to execute process and discharge le¬ 
gal functions not incompatible with 
intent of statutes ceding the lands, 
came too late and was a legislative 
confession of omission in conditions 
of the transfer. 

Va.—Buttery v. Robbins, 14 S.B.2d 
644. 177 Vel 868. 

92. U.S.—^U. S. V. Petersen. D.C.Cal., 
91 P.Supp. 209, affirmed. C.A., Pe¬ 
tersen V. U. S., 191 P.2d 154, cer¬ 
tiorari denied, State of Cal. v. U. 
S., 72 S.Ct. 174, 842 U.S. 885, 96 L. 
Ed. 664. 

Va.—Buttery v. Robbins, 14 S.B.2d 
644, 177 Va. 868. 

93. Bight not reserved; jnrisdlo- 
tloa limited 

In action by automobile guest 
against host for injuries suffered in 


portion of Shenandoah National 
Park which had been part of Madi¬ 
son county, the only state court 
which had unquestioned jurisdiction 
was circuit court of county of host's 
domicile, although a^y state court 
of general Jurisdiction might pro¬ 
ceed to judgment if host were served 
with process within its territory, 
and hence Madison county court 
could not render Judgment against 
host on process served in Shenan¬ 
doah National Park, in view of 
state's failure to reserve right to 
serve process in giving land to the 
United States for the park. 

Va.—^Buttery v. Robbins, supra. 

94. U.S.—^Yellowstone Park Transp. 
Co. V. Gallatin County, D.C.Mont., 
27 F.2d 410, reversed on other 
grounds, C.C.A., 81 P.2d 644, cer¬ 
tiorari denied 60 S.Ct 16. 280 U.S. 
555, 74 L.Bd. 611. 

71 C.J. P 11 notes 84-87. 

96. U.S.—^Byron v. U. S., Or., 269 
F. 871, 170 C.C.A. 847, certiorari 
denied 40 S.Ct 177, 251 U.S. 566, 
64 L.Bd. 412. 

71 C.J. p 6 note 96, p 7 note 98. 

96. D.C.—Shaw v. Work, 66 App. 
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D.a 65, 9 F.2d 1014, certiorari? 
denied 46 S.Ct 207, 270 U.S. 642,. 
70 L.Ed. 776. 

97. D.C.—Shaw v. Work, supra. 

71 C.J. p 7 note 1. 

Sa U.S.--Chlcago, M. & St P. R- 
Co. of Idaho v. U. S., Idaho, 87 S.Ct. 
625, 244 U.S. 351, 61 DEd. 1184. 
99. U.S.—Chicago, M. & St P. Ry. 
Co. of Idaho v. U. S., Idaho, 218: 
F. 288, 134 C.C.A 84, affirmed ST 
S.Ct 626, 244 U.S. 351, 61 L.B<L 
1184. 

1 . U.S.—U. S. V. Tygh Valley Liand,. 
etc., Co., aaOr., 76 F. 693. 

71 C.J. p 6 note 93. 

2. U.S.—U. S. V. Lavenson, D.C.. 
Wash., 206 F. 755, 762. 

a D.C.—Shaw V. Work, 56 App.D. 
C. 55, 9 F.2d 1014, certiorari denied 
46 S.Ct 207, 270 U.S. 642, 70 Lu- 
Ed. 776. 

71 C.J. p 7 note 4. 

4. Necessity of public recoord oY 
withdrawal 

Withdrawal of national forest 
land for use by United States for 
source of road building material 
need not be made a matter of public 
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c. Belincimffliineiit of Lands; Sdection of Lien 
Lands 

Under the saving provisions of a statute since re¬ 
pealed! but still occasionally litigated, an owner of land 
within a forest reserve could relinquish the tract to the 
government and select other vacant land In lieu thereof. 

Under the saving provisions of a statute since 
repealed, but still occasionally litigated, an owner 
of land within a forest reserve could relinquish 
the tract to the government and select other vacant 
land in lieu thereof.^ Thus, one having an in¬ 
choate right to unsurveyed lands included in a for¬ 
est reserve could relinquish them and select other 
lands in lieu thereof,® although selections of lieu 
land made before the land was surveyed were also 
held ineffective.*^ 

Title to the land relinquished passed only when 
the deed was accepted® and the lieu selection was 
approved by the general land office;® and no title 
vested in the government when the accompanying 
lieu selection was rejected.^® Conversely, title to 
lands selected in lieu of relinquished lands did not 
vest until title to the relinquished lands had passed^^ 
and the selection had been approved by the land 
department and such a selection was liable to 
be defeated by adverse claims antedating it,i® or 
by the land selected proving to be mineral in char- 
zcttrM 

In so far as approval of the land office was con- 
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cerned, the reUnquishment and the acceptance there¬ 
of by the land office created a contractual relation 
..ntitliTig the party relinquishing to select any pub¬ 
lic land subject to homestead entry and one who 
first entered land susceptible of entry imder a for¬ 
est lieu selection acquired a prior right and 
where a forest lieu selection was re^larly filed 
and the lands described by it were subject to such 
a selection, being vacant public lands, nonniineral 
in character, and open to entry, the discretion of 
the land office terminated and there was nothing for 
it to do but issue a patentA^ 

Various cases have been adjudicated dealing with 
the sufficiency of the relinquishment,^* the validity 
and effect of a transfer of the right to select lieu 
lands,19 or of the lands to be acquired by such se- 
lection,*® the right of the United States to cancel 
a patent for lieu lands,*! the construction of state 
statutes concerning selections in lieu of school lands 
within a national forest,** the effect of the repeal¬ 
ing act,** the application of the saving clause there¬ 
in,** and the powers of the land office and its com- 
missioner,*8 and of the courts,*® with respect to 
lieu land selections. 

d. Administration of National Forests General¬ 
ly 

In adtninisterino the national forests, the secretary of 
agriculture has the powers granted to him by statute and 
general and incidental powers. The United States is 11- 


record, even though area withdrawn 
is part of public domain, and even 
though there has been practice to 
note such withdrawals on records 
of local and general land offices. 

U.s. _U. S. V. Schaub, D.CAlaska, 

103 F.Supp. 878, affirmed, C.A., 
Schaub V. U. S., 207 F.2d 325. 

5 . Or.—State v, Hyde, 171 P. 582, 
88 Or. 1, Ann.Cas.l9l8B 688. 

71 C.J. P 7 notes 6, 6. 

6 . Or.—State v. Hyde, supra. 

7 . U.S.—Sawyer v. Gray, D.C.Wash., 
206 F. 160. 

Wash.—^Bird Timber Co. v- Sno¬ 
homish County, 143 P. 433, 81 
Wash. 416, reheard 152 P. 689, 88 
Wash. 90. 

8 . Or.—State v. Hyde, 169 P. 767, 
171 P. 682, 88 Or. 1, Ann.Cas.l918B 
688 . 

71 C.J. P 7 note 9. 

3 . U.S.—Daniels v. Wagner, Or., 205 
F. 236, 125 C.C.A. 93, reversed on 
other grounds 36 S.Ct. 740, 237 U. 
S. 647, 69 L.Ed. 1102, Li.R.A.1916A 
1116, Ann.Cas.l917A 40. 

71 C.J. P 7 note 10. 

3.0, D.C.—^Peale v. Davis, 19 F.2d 
695, 57 App.D.C. 221, certiorari de¬ 
nied 48 S.Ct. 19, 275 U.S. 626, 72 
L..Ed. 407. 


11 . Or.—State v. Hyde, 169 P. 757, 
88 Or. 1, reheard 171 P. 582, 88 Or. 
1, Ann.Cas.l9l8E 688. 

X2. U.S.—Cosmos Exploration Co. 
V. Gray Eagle Oil Co., Cal., 24 S. 
Ct. 860, 190 U.S. 301, 47 D.Bd. 1064. 
71 C.J. p 7 note 13. 

13. Wash,—^Peters v. Van Horn, 79 
P. 1110, 37 Wash. 660. 

Lands previously granted, entered, 
etc., as not subject to entry gen¬ 
erally see Public Lands § 38 b. 

14. Wash.—^Peters v. Van Horn, su¬ 
pra. 

Mineral lands €ls not subject to en¬ 
try generally see Public Lands § 
38 d. 

15. D.C.—Work V. Read, 66 App. 
D.C. 72, 10 F.2d 637. 

16. D.C.—Work V. Read, supra. 

71 C,J. P 7 note 17. 

17. D.C.—Work v. Read, 67 App.D. 
C. 312, 23 F.2d 139—Work v. Read, 
56 App.D.C. 72, 10 P.2d 637. 

Discretion of officers 

Exercise of discretion vested in 
officers of land department does not 
warrant them in depriving one of 
right in public lands given by law. 
Pla.—Read v. Sirocco Co., 176 So. 
151, 129 Fla.. 296. 
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18. U.S.—^Begue v. Grizzly Live 
Stock & Land Co., D.C.Cal., 1 F. 
Supp. 229. 

19. Idaho.—Sandpoint Lumber & 
Pole Co. V. Anderson, 186 P. 254, 
32 Idaho 571. 

71 C,J. P 8 note 21. 

20. U.S.—U. S. V. Hyde, C.C.Wash., 
174 F. 175. 

21. U.S.—U. S. V. Hyde, supra. 

71 C.J. P 8 note 23. 

28. Cal.—Walker v. Kingsbury, 173 
P. 95, 36 C.A. 617. 

23. Cal.—Roughton v. Knight, 103 
P. 844, 166 C. 123, affirmed 31 S. 
Ct. 297, 219 U.S. 637, 65 L.Ed. 
326. 

24. U.S.—^Roughton v. Knight, Cal., 
31 S.Ct. 297, 219 U.S. 637, 66 L.Ed. 
326. 

25. U.S.—^Daniels v. Wagner, Or., 36 
S.Ct. 740, 237 U.S. 647. 59 L.Bd. 
1102, L.R.A.1916A 1116, Ann.Cas. 
1917A 40. 

71 C.J. p 8 note 27. 

26. D.C.—^Read v. Work, 69 App. 
D.C 22, 32 P.2d 413, certiorari de¬ 
nied 50 S.Ct. 27, 280 U.S. 670. 74 
L.Ed. 622. 

71 C.J. P 8 note 23. 
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abla for damages resulting from the negligence of the 
forestry officers. 

In the administration of the national forests, the 
secretary of agriculture, in whom the administra¬ 
tion has for 5ie most part been vested, has the 
powers expressly granted to him by the authoriz¬ 
ing statutes and general and incidental powers.^*^ 
Under his general power the secretary of agricul¬ 
ture has the power to construct roads outside of 
national forest lands for the purpose of servicing 
such forests,^^ and he has the right to exercise 
rights incidental to the exercise of such power,^^ 

Contracts relating to national forests. The Unit¬ 
ed States can enter into contracts relating to na¬ 
tional forests,including contracts for the cutting 
of timber therein and in actions relating to such 
contracts rules governing contract actions general¬ 
ly have been applied.^2 

Liability for negligence. Where property in a 
national forest is damaged as a result of the negli¬ 
gence of the forestry officers, ^3 as by negligence 
in connection with fires,^^ the United States may 
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be liable therefor; and in actions against the Unit¬ 
ed States for such damages, rules governing actions, 
for damages for negligence generally have been 
applied.35 

e. Administrative Kegnlations 

In general, the secretary of agriculture Is authorized 
to make regulations and rules to meet the local conditions 
in each national forest, such regulations being valid and 
enforceable civilly and criminally. 

Under the statute so providing, the secretary of 
agriculture is authorized to make regulations and 
rules to meet the local conditions in each national 
forest,36 except in so far as some other depart¬ 
ment or officer may have authority thereover under 
special circumstances.37 

Accordingly, regulations made under the authori¬ 
ty of the statute, for the purpose of insuring the 
objects of su:h reservations, have been upheld as 
valid and enforceable not only civilly,38 but also 
criminally under that portion of the statute making 
it a criminal offense to violate any of the rules and 
regulations so made,33 and, in their proper sphere. 


27. U.S.—Poison Lo^rffingr Co. v. tJ. 

S., C.C.A.Wash., 160 F.2d 712. 

28. U.S.—Poison Logging Co. v. XJ. 

S., supra. 

29. IT.S.—Poison Logging Co. v. tJ. 

S., supra. 

Acquisition of zigbt of way; con¬ 
demnation 

Department of Agriculture Ap¬ 
propriation Act, defining "construc¬ 
tion** as including cost of rights 
of way, authorized secretary of ag¬ 
riculture to acquire rights of way 
for roads giving access to national 
forests, and hence to condemn lands 
for that purpose. 

U.S.—^Poison Logging Co. v. U. S., 
supra. 

39. U.S.—Hervey Veneer Co., Old 
Fort, N. C. V. U. S., 74 F.Supp. 
940. 110 Ct.Cl. 83. 

31- U.S.—Hervey Veneer Co., Old 
Fort, N. C. V. U. S., supra. 

32- Evidence held to support l l nA - 

Ing I 

Evidence supported finding that j 
there was no substantial failure on 
part of United States to meet terms 
of timber ssQe agreement entered 
into by It with plaintiff covering 
portion of Pisgah National Forest 
in North Carolina, so as to be liable 
to plaintiff therefor. 

U.S.—Hervey Veneer Co., Old Fort, 
N. a ▼. U. S., supra. 

33 , U.S.—^Bloedel Donovan Lumber 
Mills V. U. S., 74 F.Supp. 470, 109 
Ct.Cl. 720, certiorari denied 69 S. 
Ct 81, 835 U.S. 814, 93 L.Bd. 869. 

34. 3Hxing time for hnmlng slaA 
Contracts, which provided that 


plaintiff should burn slash at such 
times and in such manner as the 
forest ofllcer in charge should 
specify, implied an obligation of the 
United States to use due care in 
specifying a time when slash should 
be burned, and if forest officer failed 
to exercise such care and as a re¬ 
sult thereof plaintiff’s property was 
damaged. United States would be 
liable for such damage as might 
have been reasonably foreseen as the 
natural, probable consequence of the 
forest ofilcer*s action. 

U.S.—^Bloedel Donovan Lumber 

Mills V. U. S., supra. 

35. Evidence 

(1) Evidence showed that plain¬ 
tiff under contract to bum slash 
when directed to do so by forest 
supervisor did not voluntarily ac¬ 
quiesce in burning slash but pro¬ 
tested that conditions were then un¬ 
favorable for burning, and that there 
was no voluntary acquiescence which 
constituted a waiver of any of 
plaintiff’s rights. 

U.S.—^Bloedel Donovan Lumber 

Mills V. U. S., supra. 

(2) Evidence showed that ranger 
in charge was either arbitrary or 
negligent in insisting on the burning 
of sla^sh notwithstanding unfavorable 
weather conditions and that the 
United States was liable for dam¬ 
ages that could have been reasonably 
foreseen as the natural and probable 

j result of burning slash at auch 
time. 

U.S.—^Bloedel Donovan Lumber 

Mills V. U. S., supra. 
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Amount of damages 
U.S.—Bloedel Donovan Lumber 

Mills V. U. S., supra. 

38. U.S.—U. S. V. Reeves, D.C.Ark., 
89 F.Supp. 580. 

71 C.X p 8 notes 29, 30. 
Regulations as to use of national 
forests see Infra subdivision g of 
this section. 

Statute held valid 

U.S.—U. S. V. Reeves, supra. 

37. Game refuges under secretary 
of interior 

Rule or regulation of secretary 
of agriculture prohibiting the per¬ 
mitting of dogs to run at large or 
having In possession dogs not in 
leash or confined, on lands of Unit¬ 
ed States within boundaries of 
Ozark National Forest, does not 
apply to game refuges in such for¬ 
est, since secretary of interior and 
not secretary of agriculture had au¬ 
thority to issue rules and regula¬ 
tions governing such refuges. 

U.S.—^U. S. V. Reeves, supra. 

38. U.S.—Shannon v. U. S., Mont, 
160 F. 870, 88 C.CA- 62—Daster- 

I vignes V. U. S., CaL, 122 P. 80, 
58 C.CJL 346. 

71 C.J. p 8 note 31. 

Kegulations as to reservations gen¬ 
erally to United States see Public 
Lands § 79. 

39- U.S.—U. S. V. Grlmaud, Cal., 
31 S.Ct 480, 220 U.S. 606, 55 L. 
Ed. 568. 

71 C.J. p 8 note 82. 

Presumptioxi of propriety 

There is a presumption of the 
existence of facts Justifying is- 
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have the force and effect of law.^® 

Moreover, the grant of power to the secretary 
of agriculture to issue rules and regulations as to 
the use and occupancy of national forest lands is 
not dependent on the power to preserve the forests 
from destruction, but is in addition to, and inde¬ 
pendent of, such power, in view of the fact that 
one of the attributes of ownership of the land is 
the right to prevent trespasses by persons or ani- 
mals.^i Thus the secretary of agriculture may, by 
regulation, require those grazing stock in a national 
forest to obtain a permit, and pay a fee therefor 
and if the best interests of the public require it, the 
secretary may, by regulation or rule prohibit the 
permitting of dogs running at large or the having 
in possession of clogs not in leash or confined.^ 
One occupying lands in a national forest without 
right and without conforming to any of the regula¬ 
tions cannot complain that some of them are un¬ 
necessary,^^ 

National parks. Notwithstanding its grant of 
rights of way for highways through public lands, 
as discussed in Public Lands § 85, or the state s 
ownership of highways within a national park, the 
government, under its power to make regulations 
with respect to its territory and property, may 
regulate the traffic on such highways and under 


statutes authorizing regulations for the care, pro¬ 
tection, and management of the park, a r^^ a ion 
of the secretary of the interior prohibiting ^ 
transportation of passengers for hire without wri - 
ten permission from the park officials is wit in 
power,^® and is not unreasonable.*^ 


f. Protection of National Forests 


Regulations prescribed by congress, or by its author¬ 
ity, with respect to national forests and for P**, 

tion are paramount and supersede state laws. The Unit¬ 
ed States may bring actions for the protection of t 
♦nrftistR and mav recover damages for their destruction. 


Under the constitutional power of congress to 
make needful rules and regulations with respect to 
the territory or other property belonging to tbc 
United States, regulations prescribed by congress, 
or by its authority, with respect to national forests 
and for their protection, are paramount and super¬ 
sede state laws.*8 Thus, congress may take steps 
to prevent and exterminate forest fires;*® may 
prohibit acts on private lands which imperil na¬ 
tional forests and may sell trees infested with 
insects so as to be a menace to growing trees al¬ 
though standing on mining claims within a for¬ 
est. 


The United States may bring actions for the re¬ 
covery of damages for the destruction of timber,6® 
or suits in equity to restrain trespasses,83 unlawful 


Buan<‘o ot rule or regulation by i 
Hccrctfii-y of agriculture pursuant to ] 
Htiitule authorizing secretary to 
nmkii regulations and rules to meet 
■the bxvil coHditions In each national 
‘forest. 

IT. S. V. Ilcevcs, D.C.Ark,, 30 
F\Su|ip. 5«0. 

■40. U.S.—Osborne v. U. S., C.C.A, 
A viz., l in F.aa 892— Uell V. Apache 
Maid Oattlc Co., C.C.A.Ariz., 94 F. 


U. S. V. Petersen, D.C.Cal., 91 
F.Supp. 209, alllrmed, C.A., Peter¬ 
sen V. U. S., 191 F.2d 154, certio¬ 
rari denied. State of Cal. v. U. S., 
72 S.tJt. 174, 342 U.S. 886 , 96 L.Bd. 

-IT. S. V. Reeves, D.C.Ark., 39 
F.Kupp. 680, 

Idaho.—McF’all v. Arkoosh, 215 P, 
978, 37 Idaho 243. 

-41, U.S.— V, S. V. Beeves, P.C.Ark., 
39 F.Supp. 680. 


Same right* a* private owner 
Both a private owner and the 
United States owning land set aside 
as national forest are entitled to 
protection against willful trespasses. 
•(j.S. _^U. S. V. Beeves, supra. 


•42. U.S.—U. S. V. Grimaud, Cal., 31 
kct.' 480, 220 U.S. 606, 66 UBd. 
663 

Osborne v. U. S.. aaA.Ariz., 146 
F.2d 892. 


43 . xj.S.—U. S. V. Beeves, D.C.Ark., 
39 P.Supp. 580. 

44 . U.S.—Utah Power & Light Co. 
V. U. S., Utah. 37 S.Ct. 387, 243 
U.S. 389, 61 L.13d. 791. 

45 . U.S.—Bobbins v. U. S., C.C.A. 
Colo., 284 F. 39. 

71 C.J, P 9 note 38 . 

40 . U.S.—Robbins v. U. S., supra. 
71 C.J. P 9 note 40. 


47 ,^ U.S.—Bobbins v, U. S., supra. 


4 S, Xj s._King V. Edward Hines 

Lumber Co., D.C.Or., 08 F.Supp. 

1019 _^U, S. V. Thompson, D.C. 

Wash., 41 F.Supp. 13. 

71 C.J. P 9 note 43. 

Regulations with respect to use of 
I national forests see infra subdivi¬ 
sion g of this section. 


Jtate fence laws as immaterial 
West Virginia fence laws were In- 
ipplicable to national forest in 
iVest Virginia, and hence owners of 
Ldjoining unfenced land could not 
permit stock to graze in forest in 
Iriolatlon of forest regulations, al¬ 
though such owners were willing to 
build half of fence if United States 
would build other half as reauired 
by local fence laws. 

U.S._^U. S. V. Johnston, D.C.W.Va., 

88 P.Supp. 4. 


49. Status of rangers fighting Are 

United States forest rangers, in 
fighting fire, acted in capacity of pub¬ 
lic firemen. 

U.S.—^Bayonier Inc. v. U. S., C.A. 
Wash., 226 F.2d 042, vacated on 
other grounds 77 S.Ct. 374, 352 U. 

S. 315, 1 L.Bd.2d 354. 

50. U.S.—U. S. V. Alford, Fla., 47 
S.Ct. 697, 274 U.S. 264, 71 L.Ed. 
1010 . 

51. U.S.—Lewis V. Garlock, C.C.S. 
D., 168 F. 163. 

52. U.S.—U. S. V. Feather River 
Lumber Co., D.C.Cal., 23 F.2d 936, 
ainrmed, C.C.A., 30 F.2d 642. 

71 C.J, P 9 note 46. 

53 . U.S.—^Light V. U. S., Colo., 31 
S.Ct. 486, 220 U.S. 523, 66 L.Ed. 
670. 

U. S. V. Hodges, D.C.Mont., 218 
F, 87. 

71 C.J. P 9 note 47. 

Injunction against graasSng stock 
An owner permitting his horses 
and cattle to be loose and to graze 
on public lands would be enjoined 
from grazing his horses and cattle 
on public lands in violation of reg¬ 
ulations promulgated by secretary 
of agriculture, notwithstanding 
there was no evidence of deliberate 
or intentional driving stock onto 
public lands and that state law of 


697 



98 C.J.S, 


§ 11 WOODS & FORESTS 

occupancy of forest lands,8* or waste,88 or to abate 
a purpresture;8« and in such a suit may recover 
compensation for the occupancy of the land, 
which should be measured by the reasonable value 
of such occupancy.8® A prior homestead entry on 
the land, which has been disallowed by the tod 
department, is no defense to such a suit; u 
an j^reement by the government to grant a permit, 
made to facilitate its acquisition of the P*"®' 

eludes injunctive relief against the promisee. 

The right of an owner of private lands within a 
national park to use such lands, and toll roads 
leading thereto, cannot be made conditional on ms 
marking and defining his boundaries and 
permission from the park superintendent.®! tde 
cutting, removing, injuring and destroying o tim er 
on the public lands of the United States are s- 
cussed generally in Public Lands §§ 6-16. 

Damages. In an action for the destruction of 
timber by fire, damage from the destruction of young 
growth may be recovered,®® and the cost of refor¬ 
estation is the proper basis for computing the dam- 
68 In a proper case double damages g^ven by 
state laws may be recovered.^^ The damages must 
be proved.®® 


Criminal prosecutions. In accordance with niles 
governing criminal prosecutions generally, in 
prosecution for the violation of a regulation, where 
such violation is, by statute, made a ^ 

dictment must be sufficient to charge the enme. 
Within the limits of the statutory proinsions, the 
punishment for one convicted of a violahon is a 
matter for the discretion of the court in the light 
of all the circumstances.8’ 

Reimbursement of private company for fighting 
fires. Under a contract so providing, a pnvje 
company may be entitled to reimbursement for the 
SpLe of fighting forest fires under certain con- 

_ftR 


g. Use of National Torests 


National forest land is not suWeot to “*** *^: 

cent In accordance with applicable statutes and reoula 
“one: brt provision is made for the use of ‘"^hjands on 
permits, which permits, not belna property, are not 


The creation of a national forest severs the 
reserved tod from the public domain and appro¬ 
priates it to public use so that it is no longer sub¬ 
ject to use for private purposes except in accord¬ 
ance with applicable statutes and regulations.®* 


WaaUlneton, by Inference at least, 
permitted unrestricted gtazins in 
counties where public lands were lo- 

TqT.s. _ XJ, S. V. Thompson, D.C.Wash., 

41 F.Supp. 13. 

54 . XJ.S._^U. S. V. Schultz, D.C.Cal., 

31 F.2d 764. 

71 C.J. P 9 note 48. 

55. xr.S.—^U. S. V. Hodges, D.C. 
Mont., 218 F. 87. 

56. TT.S.—^Beard v. XJ. S., C.C.A.Cal., 
41 F.2d 711, certiorari denied 61 
S.Ct. 90. 282 U.S. 886 , 76 KHd. 
781. 


57. U.S.—Utah Power & Light Co. 
V. U. S., Utah, 37 S.Ct. 387, 248 
U.S. 389, 61 Li.Ed. 791. 


5a U.S.—Utah Power & Light Co. 

V. U. S., supra. 

71 C.J. P 9 note 52. 

59. U.S.—U. S. V. Bush, D.C.Wash., 
233 F. 808. 

Conclusiveness of decisions of land 
department generally see Public 
Lands 5 J84. 


eo. U.S.—^U. S. V. Southern Power 
Co., C.C.A.S.C., 31 F.2d 852. 

71 C.J. p 9 note 64. 


61. XJ.S.—Curtin v. Benson, Cal., 82 
act. 81. 222 U.S. 78. 66 L.Ed. 102. 


52 , XJ.S.—^U. S. V. Feather River 
Lumber Co., D.C.Cal.. 23 F.2d 936, 
affirmed, COA., 80 F.2d 642. 


03 . XJ.S.—U. S. V. Feather River 

Lumber Co., supra. 

64. U.S.—U. S. V. Feather River 

Lumber Co., supra. 

71 C.J. P 9 note 57. 

65. U.S.—^U. S. V. Feather River 

Lumber Co., supra. 

71 C.J. P 9 note 58. 

66 . Indictment held sufflcleiiit 
Indictment charging that defend¬ 
ants had in their custody and pos¬ 
session in Ozark National Forest 
dogs not confined and not in leash, 
and knowingly and unlawfully per* 
mitted the dogs to run at large in 
such forest was sufficient to charge 
a crime, in view of rule of secre¬ 
tary of agriculture prohibiting the 
permitting of dogs running at large 
or the having in possession of dogs 
not in leash or confined, and the 
statute making violation of such rule 

a crime. ^ , oo 

XJ.S.—^U. S. V. Reeves, D.C.Ark., 39 

F.Supp. 680. 

67- Pine held proper TUideir oirouai- 
staaces 

Defendants convicted of having in 
their custody and possession in 
Ozark National Forest dogs not con¬ 
fined and not in leash would be fined 
only ten dollars each notwithstand¬ 
ing penalty required by statute was 
a fine of not more than five hundred 
dollars or imprisonment of not more 
t hft, " one year or both, where the 
defense was in good faith. 

U.S.—U. S, V. Reeves, supra. 


68 . U.S.—Cherry River Boom & 
Lumber Co. v. U. S., D.C.W^^r 
37 F.Supp. 887, affirmed, C.C.A., 
U. S. V. Cherry River Boom & 
Lumber Co., 118 F.2d 662. 

Plre no threat to logging operations 
(1) In action by lumber company 
against United States to recover cost 
of labor and materials furnished in 
suppressing forest fire on land which 
company had conveyed to the United 
States by deed reserving certain tim¬ 
ber and providing that company 
should be reimbursed for expense of 
fighting forest fires which did not 
threaten compans^s ‘Togging’* opera¬ 
tions, or the timber reserved, evi¬ 
dence warranted recovery on ground 
that 'Togging** operations in burned 
area had been completed prior to the 
fire by removal of all desired logs 
and pulpwood, although track of rail¬ 
road used in such removal had not 
been taken up, where railroad would 
have been justified in leaving track 
where it was until period for re¬ 
moval expired or abandoning It en¬ 
tirely. 

U.S.—Cherry River Boom & Lumber 
Co. v. U. S., D.aW.Va., 37 F.Supp. 
887, afllrmed, C.C.A,, U. S. v. 
Cherry River Boom & Lumber Ca, 
118 F.2d 662. 

(2) “Logging** defined see Logs 
and Logging § 1. 

69. U.S,—Osborne v. U. S., C.C.A. 
Ariz., 146 F.2d 892. 
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Thus, national forest land is no longer subject to 
the implied license to pasture on public lands, 
except in accordance with applicable statutes and 
regulations.*^^ Accordingly, provision has been 
made by departmental regulations, pursuant to stat¬ 
utory authority, and subject to the limitations of 
such authority,'^^ for the issuance of permits for 
the occupancy and use of lands within national for- 
ests,^3 the determination as to the granting of such 
rights being within the sound discretion of the 
forest service.'^^ It is, however, the intention of 
congress that permits shall be issued or withheld 
in the exercise of a sound discretion for the com¬ 
mon good, and not at pleasure to serve some ul¬ 
terior end.75 

The use of the public lands of the United States 
generally for pasturage and grazing is discussed in 
Public Lands § 20 a. 

Permits and preferences as property; convey^ 
ances. A permit which is revocable at any time 
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and transferable only with the consent of the for- 
estry officials is merely a license and grants no es¬ 
tate or property right in the land,*^® but is a mere 
personal privilege, and not appurtenant to the land 
of the holder of the permit and the fact that 
a license was issued prior to the promulgation of 
a rule or regulation does not invalidate the rule or 
render it inapplicable, since the United States has 
the right to withdraw such license at any time.*^^ 

Accordingly, while grazing rights, whether pref¬ 
erences or permits,*^® may be relinquished, they can¬ 
not be conveyedand only the forestry service 
has authority to allot grazing lands in a national 
forest to a stock raiser who sought to acquire by 
purchase a portion of the right of another.^i How¬ 
ever, even though a grazing permit is nontransfer- 
able, when the government authorities do not in¬ 
terfere with an assignee’s exercise of the priv¬ 
ilege, he is liable to the assignor for the agreed 


TO. U.S.—Shannon v. U. S., Mont., 
160 F. 870, 88 C.C.A. 52—^U. S. v. 
Tygrh Valley Land, etc., Co., C.C. 
Or., 76 F. 693. 

BlfiTbt as emanfttliLg solely from resf- 
matioiLS 

Right of an individual or corpora¬ 
tion to graze stock on national forest 
lands emanates solely from regula¬ 
tions promulgated by the department 
of agriculture. 

U.S.—Bell V. Apache Maid Cattle Co., 
C.C.A.Ariz., 94 F.2d 847. 

TIh. U.S.—Osborne v. TJ. S., C.C.A. 

Ariz., 145 F.2d 892. 

72. Alienation of government rights; 
payment for revocation 
Authority given the forest service 
to make appropriate regulations in 
respect of permits or licenses to 
graze livestock in national forests 
carries with it no authority to alien¬ 
ate for any period of time any phase 
of government rights over the full 
use of its lands or to make any 
agreement with respect to them sub¬ 
ject to the payment of compensation 
for its revocation. 

U.S.—Osborne v. U. S., supra. 

73 ; U.S.—Osborne v. U. S., supra. 
Canceled and abandonad permits 
Defendant's right to occupy land 
in special use area of national forest 
could not be based on special use 
permit for residential purposes 
which had been abandoned, or on 
special use permit for resort pur¬ 
poses which had been canceled at 
request of defendant, in order to 
give effect to his bill of sale of 
improvements and personal property 
on the land to another who had ob¬ 
tained special use permit. 

U.S.—^U. S. V. Mobley, D.C.CaL, 46 


F.Supp. 407, supplemented 46 F. 
Supp. 676. 

74. Ariz.—Atkins v. Hooker, 106 P. 
2d 485, 56 Ariz. 197. 

Court bound by forest service’s de¬ 
cision 

(1) Forest service may use its 
reasonable discretion as to who shall 
graze cattle on a reserve, and how 
many cattle may be so grazed, and 
its Judgment is binding on the courts 
in absence of an abuse of discre¬ 
tion. 

Ariz.—Clenega CatUe Co. v. Atkins, 
126 P.2d 481, 59 Ariz. 287. 

(2) Courts may not interfere with 
the forest service’s exclusive pre¬ 
rogative to allot grazing area in a 
national forest 

U.S,—^Bell V. Apache Maid Cattle Co., 
C.C.A.Ariz., 94 P.2d 847. 

75 , U.S.—U. S. V. Smith. D.aMont, 
282 F. 339. 

71 C.J. p 10 note 65. 

76w Ariz.—Bassett v. Ryan, 236 P.2d 
468, 72 Ariz. 383—^Atkins v. Hook¬ 
er, 106 P.2d 485, 66 Ariz. 197. 

71 C.J. p 10 note 63. 

ISffeot of penult as contract 
Regulation that permit for grazing 
within national forests shall have 
the full force and effect of a con¬ 
tract between the United States and 
the permittee means only that the 
United States will regard the terms 
of its permit as binding between it 
and other permit seekers. 

U.S.—Osborne v. U. S., C,C.A.Arlz., 
145 F.2d 892. 

77 , Ariz.—Atkins v. Hooker, 106 P. 
2d 485, 66 Ariz. 197. 

71 C.J. p 10 note 64. 

78 . Bight to have dogs at large 
License, prior to issuance of rule 
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by secretary of agriculture prohibit¬ 
ing the permitting of dogs running 
at large or the having in posses¬ 
sion of dogs not in leash or confined 
on lands of United States within 
boundaries of Ozark National Forest, 
of anyone to go on such land or 
permit his dog to enter thereon did 
not invalidate the rule, since United 
States had right to withdraw such 
custom-established license at any 
time. 

U.S.—U. S. V. Reeves, D.CArk., 39 
F.Supp. 580. 

79l Chrazing preferences and pexmits 
distinguished 
(1) In general 

Ariz.—^Bassett v. Ryan, 236 P.2d 458, 

I 72 Ariz. 383. 

i (2) Regulation that a grazing 
I preference Is not a property right 
does not mean that a permit is not 
a property right and cannot be so 
construed, but the “grazing prefer¬ 
ence” refers to the preference given 
to one who buys cattle presently 
grazing on national forest lands from 
a permittee. 

U.S.—Osborne v. U. S., C.C.A.Ariz., 
145 F.2d 892. 

80 . U.S.—^Bell V. Apache Maid Cat¬ 
tle Co., C.C.A.Ariz., 94 F.2d 847. 

Buyer charged with kuowledge of 
restriotlous 

Buyer of grazing rights is charged 
with knowledge of forest service 
regulations restricting assignments 
of grazing preferences and permits. 
Ariz.—^Bassett v. Ryan, 236 P.2d 458, 
72 Ariz. 383. 

81. U.S.—^Bell v. Apache Maid Cat¬ 
Ue Co., aC.A.Arl 2 ., 94 F.2d 847. 

Ariz.—^Bassett v. Ryan, 236 P.2d 458, 
72 Ariz. 383. 
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consideration for the assignment.^^ Moreover, 
grazing preferences and permits, although not vest¬ 
ed property rights, are valuable legitimate objects 
of contract ;83 and such contracts are enforceable 
by actions and procedures applicable to contracts 
generally.®^ 

Rights of locators of mining claims. The stat¬ 
ute, 30 U.S.C.A. § 26, giving locators of mining 
claims the exclusive right of possession and en¬ 
joyment of the surface of their locations, gives the 
locator of a mining claim within a national forest 
no right to erect a building for other than mining 
purposes without a permit.^® 

Owners of personal property and improvements. 
The owner of personal property and improvements 
on national forest land occupied under permits from 
the forest service may, in a proper case, maintain 
an action to quiet title thereto;®® and in such an 
action rules governing civil actions generally have 
been applied.®^ 

Recreational areas; no motor vehicles. In so 
far as the purpose of congress is to maintain na¬ 
tional forests as recreational areas and preserve the 
forests in a primitive condition, as discussed supra 
subdivision a of this section, the secretary of agri¬ 
culture, under the power to make rules and regu- 
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lations to carry out the purposes of congress, may 
prohibit the use of motor vehicles and heavy con¬ 
struction equipment in particular areas,®® provided 
such prohibition applies to everyone.®® 

Restriction of use of airspace over forests. Un¬ 
der an act of congress providing that the president 
may, by executive order, provide for the setting 
apart and protection of airspace reservations in the 
United States for governmental purposes, it was 
intended to include in its protection airspace over 
the national forests;®® and injunction is a proper 
and appropriate remedy for violations of such air¬ 
space reservations.®^ 

Highways, railroads, and other public utilities. 
The status of a public highway over public lands 
is not affected by the subsequent establishment of 
a United States forest reserve embracing the land 
over which the road passes;®® but a general grant 
of the right to acquire rights of way over public 
lands does not apply to lands within a national for¬ 
est.®® Generally no right of way can be acquired 
over a national forest without permission from the 
proper officers of the government;®^ and under a 
rule to that effect, the right of one permitted to 
construct a road over forest land is that of a mere 
licensee.®® 


82. Kan.—FInnup v. Burnside, 181 
P. 656, 89 Kan. 229. 

83. Aria.—Bassett v. Ryan, 236 P. 
2d 468, 72 Ariz. 383. 

84. Sufficiency of evidence 

In action by buyers of grazing 
range against sellers for breach of 
alleged warranty that grazing rights 
and forest permits were in good 
standing and would be transferred 
to buyers, evidence was insufficient 
to require submission of the ques¬ 
tion of warranty to jury. 

Ariz.— Bassett v. Ryan, supra. 

85. xj.S.—U. S. V. Rlzzinelli, D.C. 
Idaho. 182 F. 675. 

86. Cal.—^Howes v. Reeves, 96 P.2d 
831, 85 C.A.2d 680. 

87. Cal.—^Howes v. Reeves, supra. 
Soffloiency of evidence 

In action to quiet title to cabins, 
with furniture therein, located on 
national forest land under permits 
from the forest service, evidence 
sustained finding that at time of 
death plaintiff’s husband was not 
owner of any Interest in the cabins 
and improvements therein so that 
plaintUI was not entitled to relief as 
against successors in Interest of son 
and sister-in-law In whose favor 
husband had procured issuance of 
permits, notwithstanding husband 
continued to use all the cabins, and 
that he paid the tasces and rent dur¬ 
ing his lifetime; and evidence in¬ 


dicating that cabins had been given 
to predecessors in interest of de¬ 
fendants was, under the circum¬ 
stances, presumptively applicable to 
furniture as well as cabins, and the 
evidence, with reasonable inferences 
therefrom, was sufficient to support 
finding of ownership in defendants 
as against any rights of plaintiff. 
Cal.—^Howes v. Reeves, supra. 
FvesTuaptloxii 

Presumption, If any were to be in¬ 
dulged with respect to the ownership 
of cabins, with furniture therein, lo¬ 
cated on national forest land under 
permits from the forest service, was 
in favor of an intended gift to those 
In whose favor Issuance of permits 
was procured, rather than in favor 
of an intended fraud on the forest 
service in unlawfully holding per¬ 
mits in the name of others. 

Cal.—Howes v. Reeves, supra. 

88. U.S,—U. S. V. Perko, D.C,Mlnn., 

133 F.Supp. 664. 

Owners of land located within 
roadless area of the Superior Nation¬ 
al Forest would be permitted to 
transport goods along trails in the 
roadless area by pack horse, but 
would be prohibited from using mo¬ 
tor vehicles and heavy construction 
equipment in the roadless area. 

XJ.S.—^U. S. V. Perko, supra. 

89. Permits to some held improper 

If permits to use motor vehicles in 
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roadless area of national forest are 
granted to one class of citizens, they 
should be granted to all other.s of 
the same class, and special privileges 
should not be granted as a proQt to 
one citizen if, under identical cir¬ 
cumstances, denial thereof to anoth¬ 
er will result in loss to such other. 
U.S.—^U. S. V. Perko, supra. 

90. U.S.—Perko v. U. S., C,A.Minn., 
204 F.2d 446, certiorari denied 74 
S.Ct. 48, 346 U.S. 832, 98 L.Ed. 355. 
9 L U.S.—Perko v. U. S., C.A.Minn., 
204 F.2d 446, certiorari denied 71 
S.Ct. 48, 346 U.S. 832, 98 L.Ed. 365. 

92. Ariz.—Duffield v. Ashurst, 10 O' 
P. 820, 12 Ariz. 360, appeal dismiss¬ 
ed 32 S.Ct. 838, 226 U.S. 697, 66 K 
Ed. 1262. 

93. U.S.—Chicago, M. & St. P. Ry. 
Co. of Idaho v. U. S„ Idaho, 218 F. 
288, 184 C.C.A. 84, affirmed 37 S.Ct. 
625, 244 U.S. 361, 61 L.Ed. 1184. 

71 C.J. p 10 note 70. 

94. U.S.—U. S. v. Henrylyn Irr. Co.^ 
D.aCoIo., 205 F. 970. 

71 C.J. p 10 note 71. 

95. XTo permaaeiiLt zi^t 

Under a rule promulgated by the^ 
secretary of the interior pursuant to-, 
statute permitting the construction 
of roads over public lands in forest 
reserves wherever found necessary 
or useful, but stating that no rights^ 
shall be acquired in those roads run¬ 
ning over tlie public lands as against. 
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Under the statute, 16 U.S.C.A. § 525, providing 
that the secretary of the interior may file and ap¬ 
prove surveys and plats of rights of way crossing 
national forests when in his judgment the public 
interests will not be injuriously affected, the secre¬ 
tary of the interior is the arbiter as to when sur¬ 
veys and plats shall be approved,^® and may at¬ 
tach conditions to his approval;®*^ and without 
such approval a railroad cannot acquire a right of 
way across a national forest.®® However, when 
a permit has been granted, it will be presumed that 
the railroad has conformed to the rules of the de¬ 
partment and is rightfully in the forest.®® A stat¬ 
ute, 16 U.S.C.A. § 524, granting rights of way for 
dams, reservoirs, water plants, ditches, flumes, 
pipes, tunnels, and canals, for specified purposes, 
docs not extend to public utilities not within its 
terms nor do statutes recognizing the right to 
acquire the use of water from streams in public 
lands in accordance with local laws apply to the 
acquisition of sites for public utilities in a national 
forest.^ 
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h. Disposition of Receipts from National For¬ 
ests 

By federal statute a percentage of the proceeds of na¬ 
tional forests is allocated to the states In which such for¬ 
ests are located, to be expended, as the state legislature 
prescribes, for the benefit of public schools and roads In 
the counties in which the forests are located. 

Under a federal statute to that effect, 16 U.S.C.A. 
§ 500, a percentage of the proceeds of national for¬ 
ests is allocated to the states in which such foicsts 
are located, to be expended, as the state legisla¬ 
ture may prescribe, for the benefit of the public 
schools and public roads of the county or coun¬ 
ties in which such national forest is situated.® Un¬ 
der the federal statute the payments, when received 
by the state, are taken by it for the benefit of all the 
inhabitants of a county;^ but the state is free to 
determine, as between the two purposes of educa¬ 
tion and roads, the amounts to be expended as it 
may deem wise and in the best interest of the coun¬ 
ty generally.® 

The state statutes relating to the expenditure or 
disposition of funds received by the state from 
the receipts of national forests, properly construed, 
are controlling;® and congress alone can inquire 


the United States, no permanent 
right could bo acquired against the 
United States, as distinguished from 
a mere license to use, with respect 
to a road drst constructed and used 
when lands over which it ran were 
in the Chugach National Forest be¬ 
fore the establishment of the Alaslca 
Hailroad Terminal Reserve. 

Alaska.—^Berger v. Ohlson, 9 Alaska 

60 S, 

96. U.S.—U. S. V. Chicago, M. & St. 
P. Ry. Co. of Idaho, D.C.Idaho, 207 
F. 1C4, aflirmed Chicago M. & St, 
P, Ry. Co. of Idalio v. U. S., 2X8 
F. 288, 134 C,C.A. 84, afllrmed 37 
S.Ct 625, 244 U.S. 861, 61 UBd. 
1184. 

97. U.S.—Chicago, M. & St. P. Ry- 
Co. of Idaho V. U. S., Idaho, 218 P. 
288, 134 C.C.A. 84, afllrmed 37 S.Ct 
625, 244 U.S. 351, 61 Li.Bd. 1184. 

98. U.S.—U. S. V. Chicago, M. & St 
P. Ry. Co. of Idaho, U.C.Idaho, 207 
P. 164, alTlrmed Chicago, M. & St 
P. Ry. Co, of Idaho, 218 P. 288, 134 
C.C.A. 84, afllrmod 37 S.Ct 625, 244 

U. S. 351, 61 UKd. 1184. 

99. Arlz.—Van Dyke v. Arizona 
Pastern R. Co., 157 P. 1019, 18 
Ariz. 220. 

1. Utah.—Utah Power & Light Co. 

V. U. S., Utah, 37 S.Ct 387, 243 U.S. 
S80, 61 L.Ed. 791, 

71 C.J. p 10 note 79. 

2 , u.S.-rUtah Power & Light Co. v. 
U. S., supra. 


3. ZntexLtloii of congress 

Statute does not evidence inten¬ 
tion of congress to make payments 
in lieu of taxes, but rather friendly 
purpose to create trusts for beneUt 
of counties In which national for¬ 
ests are located, in recognition of 
national interest in education and 
road building. 

Tex,—^Trinity Independent School 
Dlst V. Walker County, CivApp., 
287 S.W.2d 717, error refused no 
reversible error. 

4. Porest land in sdhool district 
held immaterial 

Under statute allocating proceeds 
of federal forests paid by federal 
government to state for use of coun¬ 
ties In which forests are located, for 
school and road purposes, by provld- ] 
ing that fifty per cent shall be al¬ 
located to the school districts in 
proportion to the area in said dis¬ 
tricts, all school districts in each 
county are entitled to share in mon¬ 
ey allocated county for school use; 
such statute does not restrict allo¬ 
cation to school districts containing 
federal forest land. 

Tex.—Trinity Independent School 
Dlst. V. Walker County, supra. 

6. Tex.—^Trinity Independent School 
Dlst. V. Walker Coimty, supra. 

ApportLooment between schools and 
roads 

(1) Federal statute does not re¬ 
quire an equal apportionment of the 
money between schools and roads. 
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U.S.—King County, Wash. v. Seattle 
School Dist No. 1, Wash., 44 S.Ct. 
127, 263 U.S. 361. 68 L.Ed, 339. 

71 C.J. p 11 note 82, 

(2) Under statutes requiring ex¬ 
penditure of fifty per cent of funds 
received from federal government on 
account of national forest lands in 
county for public schools and fifty 
per cent for public schools or public 
roads of the school districts In which 
forest lands were located, it was 
not necessary to apportion funds 
among the districts according to for¬ 
est land acreage or public road milc- 
ago in each district; and allocation 
of funds for roads in road district 
in which no such forest lands were 
located, but which road district in¬ 
cluded part of school district In 
which such lands were located, was 
not an unauthorized expenditure of 
funds. 

Miss.—State ex rel. Arrington v. 
Board of Sup'rs of Perry County, 
73 So.2d 169, 221 Miss. 548. 

6. CoxL8tructloi& from Its own. Ian. 
guage 

Statute allocating proceeds of fed¬ 
eral forests paid by federal govern¬ 
ment to state for use of counties in 
which forests are located, for school 
and road purposes, would be Inter¬ 
preted and construed. If possible, 
primarily from its own language. 
Tex.—Trinity Independent School 

Dist. V. Walker County, Oiv.App., 
287 S.W.2d 717, error refused no 
reversible error. 
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into the manner in which the state executes the 
trust, if the statute creates a trust.^ 

I 12. - State Forests and Forest Reserves 

a. In general 

b. In Illinois 

c. In New York 

d. In Pennsylvania 

a. In G-eneral 

A state may opdlnarlly create forest reserves when 
reasonably necessary to promote public welfare; but the 
means adopted therefor must be appropriate and not un¬ 
duly oppressive. 

It is within the police power of a state to create 
forest reserves when reasonably necessary to pro¬ 
mote the public welfare and not within any con¬ 
stitutional prohibition and it may appropriate 
state taxes for their support.® However, as in the 
case of any other exercise of the police power, the 
means adopted must be appropriate, and not unduly 
oppressive.!® 

When land is conveyed to a state for a woodland 
park with restrictions on its use, the sale of light 
refreshments not mentioned in the restrictions is 
not a violation thereof.!! 

Matters relating to forest commissions and offi¬ 
cers generally are discussed infra § 13. 

The cutting, removing, injuring, or destroying of 
timber on the public lands of states generally are 
discussed in Public Lands § 17; and the use of 
state lands generally for grazing and pasturage is 
discussed in § 20 b of the same title. 

Sustained yield forest. Under constitutional and 
statutory provisions to that effect, the timber on 
state land set aside and established as a sustained 
yield forest for educational purposes may be sold 
under a “sustained yield plan,”!® that is, a plan 
by which the yield or cut of timber is managed in 
such a way as to permit, so far as economically 


possible, the removal of approximately equal vol¬ 
ume of timber annually or periodically equal to the 
increment.!® Such a sale of timber is proper pro¬ 
vided constitutional provisions are observed,!^ such 
as provisions relating to the size of the units in- 
volved,!5 and providing that the sale must be at a 
public auction to the highest bidder,!® that full 
market value must be paid,!*^ and that the proceeds 
therefrom shall become part of the common school 
fund which is to remain permanent and irreduci- 
ble.i8 

Acquisition of lands by county; use thereof. A 
statute authorizing the fiscal court of any county to 
acquire and maintain lands for permanent public 
forests, and directing the forestation of denuded 
lands, and providing that such forest lands should 
be open to the use of the public for recreational 
purposes, does not prevent the use of the lands to 
the best advantage as public forests;!® under 
that provision and a provision that all of the revenue 
derived from such forest shall accrue to the use 
of the county owning and holding such land, it was 
not contemplated that revenue may be derived from 
other than legally permissible sources or that the 
lands be used for other than forest purposes.®® 

State property set aside for forestry purposes. 
Where property which had been acquired by the 
state at a tax sale is set aside by the proclamation 
of the governor for forestry purposes, there is no 
change of title, the only effect being to transfer 
jurisdiction of the land from the commissioner of 
finance and taxation to the department of conserva¬ 
tion and forestry, so that any conveyance of the land 
thereafter would be required to be executed by the 
officers of the latter department.®! 

b. In Illinois 

The Forest Preserve District Act and other applicable 
statutes must be followed In the organization and opera¬ 
tion of a forest preserve district. 

The Forest Preserve District Act, S.H.A. ch. S/%, 


7. U.S.—^Kingr County, Wash., v. Se¬ 
attle School Dist. No. 1, Wash., 44 
S.Ct 127, 263 U.S. 361, 68 Li.Ed. 
339. 

71 C.J. p 11 note 83. 

8. Wis.—State v. Donald, 161 N.W. 
831, 160 Wis. 21. 

71 C.J. p 11 note 88. 

9. N.H.—^In re Opinion of the Jus¬ 
tices, 149 A. 321, 84 N.H. 557. 

71 C.J. p 11 note 89. 

la Wis.—State V. Donald, 151 N.W. 

381, 160 Wis. 21. 

71 C.J. P 11 note 91. 

11. Mass.—Granara v. Commission¬ 
ers of Walden Pond Estate Beser- 
vatlon, 170 N.E. 423, 270 Mass. 468. 


12. Wash.—State ex rel. Porks Shin¬ 
gle Co. V. Martin, 83 P.2d 755, 196 
Wash.2d 494. 

13. Wash.—State ex rel. Porks Shin¬ 
gle Co. V. Martin, supra. 

14b Wash.—State ex rel. Porks Shin¬ 
gle Co. V. Martin, supra. 

15. Wash.—State ex rel. Porks Shin¬ 
gle Co. y. Martin, supra. 

16. Wash.—State ex rel. Porks Shin¬ 
gle Co. y. Martin, supra. 

17. Wash.—State ex rel. Porks Shin¬ 
gle Co. y. Martin, supra. 

la Wash.—State ex rel. Porks Shin¬ 
gle Co. y. Martin, supra. 
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19. Ky.—Shamburger ▼. Duncan, 
244 S.W.2d 759. 

20. Kease for ezploitatloxL of shale 
deposits 

County which acauired area for 
maintenance of forest was not enti¬ 
tled to lease portion of such area 
for exploitation by lessee of subse¬ 
quently discovered deposits of shale 
of commercial value, even though 
revenue from lease would furnish 
funds for reforestation, and despite 
fact that area Involved was relative¬ 
ly barren land. 

Ky.—Shamburger v. Duncan, supra. 

21. Tenn.—State ex rel. Mathes v. 
Gilbreath, 181 S.W.2d 755, 181 
Tenn. 498. 



98 C« J* S. 


WOODS & FORESTS § 12 


§§ 1 et seq., which makes provision for the in¬ 
corporation of forest preserve districts whenever 
any area of contiguous territory wholly within one 
county contains one or more natural forests or 
parks, and one or more cities, towns, or villages, is 
valid,and must be followed in the organization 
of such a district.23 Under the act a forest pre¬ 
serve district may lie within the corporate bound¬ 
aries of a municipality;24 and a district may be 
organized within the limits of an existing district.26 
Like other written instruments, a petition for the 
creation of a district must be construed according 
to its intent and meaning, and not always accord¬ 
ing to its letter.26 

Officers, Under the provisions of the act to that 
effect, forest preserve districts are governed, except 
in the case of districts coextensive with a county, 
or municipal corporation, which are governed by 
the corporate authorities of the county or municipal 
corporation,27 by a board of commissioners,28 such 
board being designated as the corporate authority 
of the district with power to pass and enforce all 
necessary ordinances, rules, and regulations for the 
management of the district’s property and the con¬ 
duct of its business.2® Accordingly, the board is 
vested by implication with discretion to determine 
what course of action will achieve the most suc¬ 
cessful and efficient management of the district’s 
property.2® 

County commissioners, acting as commissioners of 


a forest preserve district coextensive with the coun¬ 
ty, act in independent capacities,^! and their acts 
as county commissioners are not the acts of the dis¬ 
trict's While county commissioners so acting are 
entitled to be reimbursed for their expenses,23 they 
receive no additional compensation for serving as 
district commissioners and cannot pay themselves a 
lump sum without regard to their actual expenses 
and without presentation, audit, or allowance of 
their claims.24 

Employees, The statutory requirement that in a 
county governed by a law regulating its civil service 
and the method of selecting its employees, employ¬ 
ees of a forest preserve district are selected in the 
manner provided by such law, applies to any county 
whose employees are subject to a civil service law.25 

Annexation of district by municipality. If annex¬ 
ation to an adjacent municipality will help to achieve 
the purposes of the district by aiding in the man¬ 
agement of its property, and will not be inconsistent 
with any of the provisions of the governing stat¬ 
ute, then such course of conduct cannot be said to 
be outside the implied powers of the district board.^s 

Acquisition of lands. Under a provision to that 
effect, forest preserve districts are authorized to 
acquire lands containing natural forests or parts 
thereof, or lands connecting such forests or parts 
thereof but lands which do not in fact contain 
a natural forest cannot be acquired^® except under 


22 . Ill.—Perkins v. Board of Com’rs 
of Cook County, 111 N,B. 680, 271 
Ill. 440. Ann.CaFi.l917A 27. 

71 C.J. P 11 noto 94. 

23. Ill.—People v. Rlnaker, 96 N.E, 
897, 262 111. 26C. 

71 C.J. p 11 note 96. 

24. Ill.—Houston V. Village of May- 
wood, 138 N.E.2d 37, 11 Ill.App.2d 
433. 

26. Ill. — ^People V. McBldowney, 140 
N.E. 12, 308 Ill. 676. 

71 C.J. P 11 note 96. 

26. Ill.—^People ▼. McEldowney, su¬ 
pra. 

71 C.J. p 11 note 97. 

27- 111.—^Peabody v. Forest Preserve 
Diat. of Cook County, 161 N.E. 271* 
320 Ill. 454. 

28 . III.—Houston V. Village of May- 
wood, 138 N.B.2d 37, 11 lll.App.2d 
433. 

29. 111.—Houston V. Village of May- 
wood, supra. 

30. Ill.—Houston V. Village of May^ 
wood, supra. 

31. Ill.—Peabody v. Forest Preserve 
Diet, of Cook County, 151 N.E, 271, 
320 Ill. 464. 


32. IlL—Peabody v. Forest Preserve 
Dlst. of Cook County, supra. 

71 C.J. p 12 note 1. 

33. III.—Peabody v. Forest Preserve 
Dlst. of Cook County, supra. 

34. Ill.—Peabody v. Forest Preserve 
Dist. of Cook County, supra. 

71 C.J. p 13 note 4. 

35. Ill.—People v. Lipsky, 226 Ill. 
App. 243. 

71 C.J. p 12 note 6. 

36. HI.—^Houston V. Village of May- 
wood, 138 N.E,2d 37, 11 Ill.App.2d 
433. 

jjuLexation held proper exerdse of 
discretion 

Where annexation of forest pre¬ 
serve district by village would re¬ 
sult in improvement of policing of 
property of forest Preserve district 
by additional aid of village’s regu¬ 
lar police force, and property of for¬ 
est preserve district could be ex¬ 
pected to benefit from fire and sani¬ 
tation services that village provided 
for areas within its corporate bound¬ 
aries, forest preserve board did not 
abuse Its implied discretionary pow¬ 
ers in petitioning for annexation of 
the forest preserve district to the 
village. 


Ill.—Houston ▼. Village of Maywood, 
supra. 

Fetltloii for annexation by ordinanoe 
or resolution 

Where the Forest Preserve Dis¬ 
trict Act generally authorized forest 
preserve board to act by ordinance, 
order, and resolution, and power of 
forest preserve board to petition for 
annexation of the forest preserve di.s- 
trict to village was implied, and 
therefore the act did not specify 
whether annexation was to be taken 
by ordinance or resolutions, petition 
of forest preserve board for annexa¬ 
tion was not void because it was au¬ 
thorized by resolution instead of by 
ordinance. 

Ill.—^Houston V. Village of Maywood, 
supra. 

37. Ill.—Washburn v. Forest Pre¬ 
serve Dist of Cook County, 144 N. 
E. 836, 313 Ill. 130. 

71 C.J. p 12 note 7. 

What constitutes forest see supra 
9 1. 

38. Ill.—Washburn v. Forest Pre¬ 
serve Dist of Cook County, 168 N. 
E. 801, 327 Ill. 479. 

71 C.J. p 12 note 9. 
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the provision concerning connecting lands,39 which 
confers power only to acquire land reasonably nec¬ 
essary to connect natural forests,^® and appropriate 
for use with such forests.^i However, although 
land conveyed to a forest preserve district is not 
of the character specified in the statute, the gran¬ 
tor, who has received full consideration, cannot re¬ 
scind on the ground that the transaction was ultra 
vires,^3 or because it was made to avoid condemna¬ 
tion at an unfavorable time.^3 

Taxation, General taxes levied by a forest pre¬ 
serve district are required to be levied at the same 
time and in the same manner as taxes for city and 
village purposes."^^ While this rule does not re¬ 
quire that all antecedent action required of cities 


and villages shall be observed,^^ under a provision 
of the cities and villages law to that effect, a forest 
preserve district does not have the power to pass 
a levy ordinance unless there is an appropriation 
ordinance in force.^9 In any event the tax must 
be levied for an authorized purpose.'*'^ Wliere, in 
the exercise of the power to tax, there is some 
irregularity which does not go to the fundamental 
right to levy the tax, the irregularity may be cured 
by a validating act>3 

Bonds. While forest preserve districts have no 
inherent power to issue bonds,^9 and doubts as to 
their power will be resolved in favor of the tax- 
payer,59 they are, by statute, authorized to issue 
bonds subject to certain limitations and restric- 


39. III.—Washburn v. Forest Pre¬ 
serve Dist. of Cook County, 158 N. 
E. 801, 327 Ill. 479. 

40 . iiL—^Washburn v. Forest Pre¬ 
serve Dlst. of Cook County, 158 N. 
R 801, 327 III. 479. 

71 C.J. P 12 note 11. 

41 . III.—^Washburn v. Forest Pre¬ 
serve Dist. of Cook County, 144 N. 
E. 836, 313 Ill. 130. 

42. Ill.—Mills V. Forest Preserve 
Dist. of Cook County, 178 N.B. 126, 
345 III. 503. 

43. III.—Mills V. Forest Preserve 
Dist. of Cook County, supra. 

44. III.—People ex reL Larson v. 
Thompson, 35 N.E.2d 365, 377 Ill. 
104, 140 A.L.R. 948. 

45. Ill.—People V. Chicago, B. & Q. 
B. Co., 155 N.E. 760, 326 HI. 96. 

46. Ill.—People ex rel. Larson v. 
Thompson, 35 N,E.2d 365, 377 IlL 
104, 140 A.L.R. 948. 

Sufficiency of appropriation ordi¬ 
nance 

Cl) Keauirement of the Forestry 
Act that appropriation ordinance of 
forest preserve district be published 
within ten days after Its passage is 
merely “directory,” and if such ordi¬ 
nance is not published within ten 
days it may be thereafter published 
and will become effective ten days 
after date of publication. 

Ill.—People ex rel. Larson v. Thomp¬ 
son, supra. 

(2) However, under provision that 
cities and villages have no power to 
pass levy ordinance unless there Is 
an appropriation ordinance in force, ^ 
levy ordinance of forest preserve 
district was void where it was pass¬ 
ed less than ten days after publica-; 
tion of appropriation ordinance. 

Ill,—^People ex rel. Larson v. Thomp¬ 
son, supra. 

C3) On the other hand, a forest 
preserve district tax levy ordinance 


was valid although the district fail¬ 
ed to pass the annual appropriation 
ordinance within the first quarter of 
the fiscal year, as required in case 
of cities and villages, where there 
was in fact an appropriation ordi¬ 
nance in force at the time the levy 
ordinance was passed. 

Ill.—^People v. Chicago, B. dk Q. R. 
Co., 155 N.E. 760, 325 Ill. 96. 

(4) Newspaper published within 
forest preserve district, which had 
average dally paid circulation of 
six thousand copies, was published 
in English language, delivered into 
business and residential districts, 
and was read by different classes of 
people was a “newspaper of general 
circulation,” although it did not cir¬ 
culate in general throughout dis¬ 
trict, and hence publication of notice 
of an appropriation oi’dinance there¬ 
in was sufficient under statute. 

Ill.—^People ex rel. Toman v. 110 
South Dearborn Street Bldg. Cor¬ 
poration, 24 N.E.2d 373, 372 Ill. 
459. 

Curaitive statute as ineffective ox un¬ 
constitutional 

Curative statute providing that 
levy ordinance of forest preserve 
district shall be valid notwithstand¬ 
ing it has been passed within ten 
days after publication of appropria¬ 
tion ordinance is ineffective, since 
district has power to levy tax only 
if ten days have elapsed after pub¬ 
lication of appropriation ordinance, 
and since statute, if effective, would 
violate constitutional provisions pro¬ 
hibiting general assembly from im¬ 
posing taxes on Inhabitants of mu¬ 
nicipal corporations. 

IlL—^People ex rel. Larson v. Thomp¬ 
son. 35 N.E.2d 355, 377 IlL 104, 140 
A.L.R. 948. 

47. EstahllflOimeiit of zoological 
parks 

(1) Statute authorizing forest pre¬ 
serve districts to establish zoologi¬ 
cal parks, by the use of plural terms 
in the enacting clause and by pro- 
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vidlng a minimum charge for admis¬ 
sion to “such parks,” indicates that 
more than one zoological park may 
be built by a district, but even with¬ 
out those plural terms a district is 
not confined to one park, where stat¬ 
ute authorizing tax levy fixes pur¬ 
pose and amount of tax and not the 
size or number of institutions it will 
sustain. 

Ill.—People ex rel. Lindheimer v. 
Hamilton. 26 N.B.2d 517, 373 lU. 
124. 

(2) Use of the word “creating” in 
a forest preserve tax levy for the 
purpose of creating, constructing, 
and maintaining a zoological park 
was not intended to mean or author¬ 
ize the use of money for purposes 
that would not be comprehended 
within the terms “constructing” and 
“maintaining” within statute author¬ 
izing forest preserve districts to levy 
taxes for the purpose of construct¬ 
ing and maintaining zoological parks, 
as against contention that use of the 
word “create” imported that tax 
was for an illegal purpose. 

Ill.—^People ex rel. Lindheimer v. 
Hamilton, supra. 

48. Failure to Itemize purposes 
Where a forest preserve district in 

levying a tax for the purpose of cre¬ 
ating, constructing, and maintaining 
a zoological park observed all the re¬ 
quirements for a legal levy except 
that of itemizing the several pur¬ 
poses, the county court properly ap¬ 
plied a validating act in overruling 
objections to the tax, since failure 
to itemize was an irregular exercise 
of power and did not go to the funda¬ 
mental right to levy the tax. 

IlL—^People ex rel. Lindheimer v. 
Hamilton, supra. 

49. IlL—^People v. Chicago Heights 
Terminal Transfer By, Co., 150 N. 
B. 262, 819 111. 389. 

50. 111.—^People V. Chicago Heights 
Terminal Transfer By. Co., supra. 
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tions.51 This grant of power is strictly construed, 
and the power can be exercised only for the pur¬ 
poses specified in the statute.^^ The essential re¬ 
quirements of the statute,54 such as the adoption's 
and publications^ of an ordinance, the submission 
of the question to the voters in certain cases,57 and 
the levy of taxes for the payment of interest,58 must 
be observed. 

Remedies of taxpayers, A taxpayer in a forest 
preserve district may sue to restrain illegal pur¬ 
chases of land,58 or illegal payments by the com¬ 
missioners and it is unnecessary to set up any 
special damage.®^ In a suit to restrain illegal pay¬ 
ments to the commissioners for expenses, an alle¬ 
gation that their expenses did not amount to or 
equal the sum to be paid is a sufficient allegation 
that they were less than such sum.®^ 

c. In New York 

The constitution and statutes of New York provide 
for the maintenance of a state forest preserve, to be kept 
forever wild, under the administration of the conserva¬ 
tion department. 

Pursuant to the constitutional provision that ‘^the 
lands of the state, now owned or hereafter ac¬ 
quired, constituting the forest preserve as now fixed 
by law, shall be forever kept as wild forest lands,'' 
McKinney's Const art 14, § 1, which has as its 
purpose to create a health resort with the attri¬ 


butes of a wild forest park, as distinguished from 
an ordinary park,®® it is the rule, under provisions 
of the Conservation Law to that effect. Conserva¬ 
tion Law § 63, that all lands, subject to certain ex¬ 
ceptions, which are owned or acquired by the state 
in certain counties shall constitute and be known 
as the state forest preserve.®^ 

While the statutes give the designated agency 
control over such lands only as the state actually 
owns,®® the lands specified are none the less part 
of the forest preserve because they were not special¬ 
ly purchased for such purpose, but were acquired 
under the statutes relating to canals, the preserva¬ 
tion of the water supply being a purpose directly 
connected with the forest preserve.®® However, 
lands under navigable waters not adjoining any 
lands owned by the state are not part of the forest 
preserves.®7 

Under a statute long since repealed, Cornell Uni¬ 
versity was authorized to acquire forest lands for 
forestry experimentation at the expense of the state 
to which the lands were later to be conveyed.®® 

Title to, and possession of, Uinds and incidental 
rights. The state has the absolute care, custody, 
control, and superintendence of the forest preserve 
and is authorized to bring any action or proceeding 
with respect thereto which an owner of land would 


51. Boxids held not In exoess of oon- 
stnmtlonal Uxnit 

Rovolvlng fund bonds in the 
amount of five million dollars issued 
by the Chicaffo park district did not 
create a debt in excess of constitu¬ 
tional limit, where statute under 
which district was authorized to as¬ 
sume the indebtedness of several 
park districts which it superseded 
authorized park commissioners to 
pay into a sinking fund money CQual 
to twelve months* Interest on re¬ 
funding bonds, so that sinking fund 
was not Inviolably segregated for 
bond r(*tlromont purposes, and, after 
crediting on amount of total in- 
dcbtcdne.ss amount applicable to pay¬ 
ment of principal of bonds after 
making deduction for interest, there 
remained an indebtedness within 
debt limitation. 

Ill.—People ex rel. Undheimer v, 
Hamilton, 25 N.B.2d 5X7, 378 Ill. 
124. 

52. Ill.—People V. Chicago Heights 
Tormina! Transfer By. Co., 160 N. 
E. 262, 310 111. 389. 

63. III.—People V. Chicago Heights 
Terminal Transfer By. Co., supra. 
71 C.J. p 12 note 21. 

S4. III.—-People V. Chicago Heights 
Terminal Transfer By, Co., supra. 

08 C.J.S.—46 


65. Ill.—^People v. Chicago Heights 
Terminal Transfer By. Co., supra. 

56. Ill.—Perkins v. Board of Com'rs 
of Cook County, 111 N.E. 680, 271 
Ill. 449, Ann.Cas.l917A 27, 

71 C.J. p 12 note 24. 

57. Ill.—People v. Chicago Heights 
Terminal Transfer By. Co., 160 N, 
E. 262, 319 Ill. 389. 

71 C.J. p 13 note 25. 

68 . Ill,—People V. Chicago Heights 
Terminal Transfer By. Co., supra. 

1 59. Ill.—Washburn v. Forest Pre¬ 
serve Dist. of Cook County, 144 N. 
H 836, 313 Ill. 130. 

71 C.J. p 13 note 28. 

60. Ill.—Peabody v. Forest Preserve 
Dist. of Cook County, 161 N.E. 271, 
320 Ill. 464. 

61. Ill,—Washburn v. Forest Pre¬ 
serve Dist of Cook County, 144 N. 
E. 836, 313 Ill. 130. 

62. Ill.—^Peabody v. Forest Preserve 
Dist of Cook County, 161 N.E. 271, 
320 lU. 464. 

63. N.T,—Association for Protection 
of Adirondack v. MacDonald, 239 
N.Y.S. 31, 228 App.Div. 73. affirm¬ 
ed 170 N.E. 902, 263 N.T. 234. 

71 C.J. p 13 notes 32, 33. 
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&L N.T.—^People v, Patenaude, 142 
N.T.S.2d 306, 286 App.Div. 140. 

71 C.J. p 13 notes 40-42. 

Band acanired by tax sale 
Under statute declaring all lands, 
subject to certain exceptions, owned 
or subsequently acquired by state 
in Saratoga County to be in the for¬ 
est preserve, lands, which did not 
fall within statutory exceptions and 
which state claimed through tax 
sales, were in forest preserve wheth¬ 
er or not they were “wild forest 
lands'* and conservation commission¬ 
er had authority to institute action 
in behalf of state to eject defend¬ 
ants from the lands. 

N.T.—People v. Patenaude, supra. 

65. N.T.—Saranac Land, etc., Co. v. 
Roberts, 109 N.T.S. 547, 126 App. 
Div. 333, affirmed 88 N.E. 753, 196 
N.T. 303. 

i 71 C.J. p 14 note 43. 

66. N.T.—^People v. Fisher, 33 N.E. 
482, 190 N.T. 468. 

67. N.T.—^Long Sault Development 
Co. V. Kennedy, 143 N.T.S. 464, 168 
App.Div. 398, affirmed 106 N.E. 849, 
212 N.T. 1, Ann.Cas.l916D 66. 

68. N.T.—^People v. Brooklyn Coop¬ 
erage Co., 79 N.E. 866, 187 N.T. 
142. 

71 C,S, p 13 notes 86-30. 
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be entitled to instituteand the constitutional pro¬ 
hibition against sale of lands in the forest pre¬ 
serve does not prohibit the courts, or an authorized 
agent of the state, from determining the state’s title 
to the land.*^® Thus, where a tax sale to the state 
which would make the lands part of the forest 
preserve has been canceled, but the comptroller’s 
deed to the state has not been canceled, a suit to 
determine the title to the land is maintainable,*^^ and 
the deed will be canceled as a cloud on the titled^ 
When the state recovers in ejectment but, by its 
delay in issuing execution, invites acts by defendant 
by reason of which he claims a right in the prop¬ 
erty acquired since the judgment, execution will not 
issue on motion^® 

When land is conveyed to the state for the forest 
preserve with a reservation of the timber, a statute 
which prohibits the grantor from cutting over the 
land more than once does not affect the right to cut 
a tract on which no trees were cut at the time of 
the first cutting.*^ 4 a party having a right to re¬ 
move reserved timber for a specified period cannot 
remove it after the expiration of such period be¬ 
cause his right to remove it was previously chal¬ 
lenged by a state ofiicial.75 

Protection and use. The forest preserve and the 
park within it are for the reasonable use and benefit 
of the public;*^® and the legislature has power, when 
not prohibited by the constitution, to regulate their 
preservation and useJ^ However, the constitutional 


provision that the timber shall not be **sold, re¬ 
moved or destroyed,” deprives the legislature of 
power to authorize the removal of trees for the 
purpose of constructing recreational facilities,'^^ al¬ 
though legislation which necessarily contemplated 
that a certain amount of growing timber would be 
cut, removed, or destroyed in connection with the 
construction of a state highway has been held valid 
where the amount of removal or destruction re¬ 
quired was not to any material or unreasonable de- 
greeJ^ 

Notwithstanding the constitutional prohibition of 
the sale of the land or timber, timber within a 
forest preserve is property so as to be subject to 
larceny and the measure of damages for its 
destruction by fire is the market value of the land 
immediately before, and its market value immediate¬ 
ly after, the buming.si The state may maintain an 
action for statutory penalties for cutting timber on 
the forest preserve.82 

Divestment of title. Under the constitutional 
provision that the lands constituting the forest pre¬ 
serve “shall not be leased, sold or exchanged, or be 
taken by any corporation, public or private, nor 
shall the timber therein be sold, removed, or de¬ 
stroyed,” the state cannot be divested of its title to 
lands owned and claimed by it by the legislature,®^ 
or by any oflScer or department,or any court or 
state agency nor can the state be divested of its 


69. N.T .—LtOW v. state, 112 N.T.S. 
2d 297, 202 Misc. 456, reversed on 
other grounds 120 N,T.S.2d 339, 
281 App.Div. 309, affirmed 114 N. 
E.2d 470. 806 N.T. 913, 

FoBseSBioii. of governing depwrtBieii.t 
or commission. 

Governing department or commis¬ 
sion, as the representative of the 
state, has the actual possession of 
the lands embraced in the forest pre¬ 
serve. 

N.T.—^People V. Campbell, 46 N.E. 

176, 162 N.T. 61. 

71 C.J. p 14 note 64. 

70. N.T.—People v. Douglass, 216 
N.T.S. 785, 217 App.Div. 328. 

71 C.J. P 14 note 47. 

71. N.T.-—Hazkate Holding Corpo¬ 
ration V. People, 224 N.T.S. 22, 
130 Misc. 409. 

72. N.T.—Hazkate Holding Corpo¬ 
ration V. People, supra. 

73. N.T.—^People v. Carlin, 181 N. 
T.S. 889, 191 App-Dlv. 258. 

71 C.J. p 14 note 50. 

74. N.T.—Turner v. Bissell, 126 N. 
T.S. 234, 69 Misc. 167. 


75. N.T.—People v. Pinch, Pruyn | 
& Co., 202 N.T.S. 682, 207 App. 
Dlv. 76, affirmed 144 N.B. 902, 238 1 
N.T. 684. 

76. N.T.—Association for Protec¬ 
tion of Adirondacks v. MacDonald, 
170 N.B. 902, 253 N.T. 234. 

77- N.T,—Association for Protection 
of Adirondacks v. MacDonald, su¬ 
pra. 

78. N.T.—^Association for Protection 
of Adirondacks v. MacDonald, su¬ 
pra. 

71 C. J. p 14 note 68. 

79. Proper exercise of authority 
Where claimants’ contract to con¬ 
struct state highway through forest 
preserve necessarily contemplated 
certain amount of growing timber 
would be cut, removed or destroyed, 
authorizing claimants to remove nec¬ 
essary timber was proper exercise 
of authority by State Department of 
Public Works and since plans did 
not call for removal of timber to 
any material or unreasonable degree, 
constitutional provision that forest 
preserve shall be forever kept as 
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Wild forest lands and that timber 
thereon shall not be sold, removed 
or destroyed, was not violated. 
N.T.—D’Angelo v. State, 106 N.T.S. 
2d 360, 200 Misc. 657. 

80. N.T.—People v. Gaylord, 124 N. 
T.S. 617, 133 App.Div. 814, 25 N. 
T.Cr. 66. 

81. N.T.—^People v. New York Cent. 
& H. R. R. Co., 107 N.B. 65, 213 
N.T. 136, followed in 107 N.B. 
1083, 213 N.T. 649. 

Measure of damages for destruction 
of trees generally see Damages § 
85c. 

82. N.T.—People v. Fisher, 101 N.T. 

S. 1047, 116 App.Div. 677. 

71 C.J. p 14 note 62. 

83. N.T.—^People v. Santa Clara 
Lumber Co., 106 N.B. 927, 213 N. 

T. 61. 

People V. Douglass, 216 N.T.S. 
785, 217 App.Div. 328. 

84. N.T.—^People v. Santa Clara 
Lumber Co., 106 N.B. 927, 213 N.T. 
61. 

71 C. J. p 16 note 65. 

85. N.T.—^Hazkate Holding Corpora- 
1 tion V. People, 224 N.T.S. 22, 130 
1 Misc. 409. 
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title by adverse possession,8® estoppel,®^ compro¬ 
mise,®® or by the exercise of the power of eminent 
domain,®® although the state may abandon its claim 
to lands when there has been a determination by a 
court, or by the proper officers and agents of the 
state, in good faith, that the state does not own the 
lands.®® 

The constitutional provision has no application to 
forest lands to which the state never had legal 
title,and is intended to protect only the state’s 
title and not that of individuals.®^ 

Commissiofis and officers; right to maintain suit. 
The conservation department is by statute given the 
care, custody, and control of the forest preserves 
and parks, with authority to make necessary rules 
and regulations, and to bring necessary actions and 
proceedings through the attorney general to enforce 
the law, enforce the state’s rights and interests, and 
determine its title to lands adversely claimed.®® 
Thus, the state conservation commissioner has au¬ 
thority to institute an action on behalf of the state to 
eject the former owners thereof or persons occupy¬ 
ing such lands.®^ It has been held that the govern¬ 
ing agency has power to employ attorneys to 
prosecute any action to prevent injury to the forest 
preserve or trespasses thereon,®® and may bring 
certiorari to review the cancellation of the state’s 
tax title to forest lands;®® but it cannot represent 
the state in ejectment by a third person against the 
statc.®^ It has control of such lands only as the 


state actually owns.®® Subordinate officers or em¬ 
ployees have only such authority as has been con¬ 
ferred on them.®® 

The power to enforce the state’s rights with re¬ 
spect to the forest preserve is vested by the con¬ 
stitution, in the first instance, in the attorney gen- 
eral.i The constitution gives a secondary right to 
any citizen of the state to maintain an action to re¬ 
strain a violation, if the attorney general defaults, 
provided that the appellate division consents to the 
maintenance of such actionbut under such provi¬ 
sion, the type of suit which a citizen may bring is 
limited, and the appellate division cannot authorize 
the invocation of other remedies in addition to the 
suit to restrain violations.® The provision contem¬ 
plates the granting of consent by the appellate divi¬ 
sion in advance of the commencement of a citizen’s 
action,^ and it does not authorize retroactive ap¬ 
proval long after the trial of the action and the 
entry of judgment therein.® 

d. In Pennsylvania 

In Pennsylvania, statutes provide for the mainte¬ 
nance and protection of state forest reserves under the 
control of the department of forests and waters. 

Under the statutes providing for the maintenance 
and protection of state forest reserves, 32 P.S. § 1 
et seq, and the statutes creating and granting powers 
to the department of forests and waters, 71 P.S. 
§§ 461-483, the control of the state’s forest reserves 
are under that department.® Because the water 


86 . N.Y.—People V. Baldwin, 188 N. 
T.S. 543, 197 App.Div. 285, afllrm- 
ed 135 N.K 904, 233 N.Y. 672. 

Adverse possosslon against state 
generally see Adverse Possession 
§ 5b. 

87. N.Y.—People v. Baldwin, supra. 
71 C.X p 15 note 68. 

88. N.Y.—People v. Santa Clara 
Lumber Co., IOC N.E. 927, 213 N. 
Y. 61. 

71 C.J. p 15 note CO. 

89. N.Y.—People v. Adirondack B. 
Co., 64 N.E. 089, 160 N.Y. 225. 

71 C.J. p 15 note 70. 

90. N.Y.—^People v. Santa Clara 
Lumber Co., 106 N.E. 927, 213 N.Y. i 
CL 

91. N.Y.—People v. Brooklyn Coop¬ 
erage Co.. 79 N.E. 866, 187 N.Y. 
142. 

71 C.J. p 15 note 72. 

92. N.Y.—People v. Douglass, 216 N. 
Y.S. 786, 217 App.Div. 328. 

71 C.J. p 16 note 73. 

93. N.Y.—People v, Patenaude, 142 
N.Y.S.2d 305, 286 App.Div. 140. 

71 C.J. P 16 notes 74, 76. 

94. N.Y.—People v. Patenaude, su¬ 
pra. 


95. N.Y.—People v. Santa Clara 
Xjumber Co., 106 N.Y.S. 624, 55 
Misc. 507, reversed on other 
grounds 110 N.Y.S. 280, 126 App. 
Div. 616. 

71 C.J. p 16 note 76. 

96. N.Y.—People v. Campbell, 46 N. 
E. 176, 152 N.Y. 61. 

97. N.Y.—Saranac Land, etc., Co. v. 
Roberts, 88 N.E. 763, 195 N.Y. 303. 

98. N.Y.—Saranac Land & Timber 
Co. v, Roberts, 109 N.Y.S. 647, 126 
App.Div. 333, afllrmed 88 N.E. 753, 
195 N.Y. 303. 

99. N.Y.—Pashley v. Bennett, 95 N. 
Y.S. 384, 108 App.Div. 102. 

71 C.J. p 16 note 80. 

1. N.Y.—^People v. System Proper¬ 
ties, 120 N.Y.S.2d 269, 281 App.Div. 
433, order settled 128 N.Y.S.2d 683. 
modifled on other grounds 160 N. 
Y.S.2d 869, 2 N.Y.2d 330, 141 N.E. 
2d 429. 

2. N.Y.—People V. System Proper¬ 
ties, supra. 

A. memhexsObLip corporatloiL Is a 
<*cltize&” within provision referred to 
in the text. 

N.y.—Oneida County Forest Pre¬ 
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serve Council v. Wehle, 128 N.E. 
2d 282, 309 N.Y. 162. 

3. N.Y.—Oneida County Forest 
Preserve Council v. Wehle, supra. 

4. N.Y.—^People v. System Proper¬ 
ties, 120 N.Y.S.2d 269, 281 App.Div. 
433, order settled 128 N.Y.S.2d 683, 
modifled on other grounds 160 N.Y, 
S.2d 869, 2 N.Y.2d 330, 141 N.B.2d 
429. 

5. N.Y.—^People v. System Proper¬ 
ties, supra. 

6L Authority to permit cutting of 
live timber 

Department of forests and waters 
may order the cutting of live timber 
in a state forest, even though the 
statute establishing the forest per¬ 
mits specifically only **the utilization 
of dead and down timber,'* where the 
statute also gives the department 
full control, supervision, and author¬ 
ity to make rules and regulations 
to carry out the full and proper use 
of the property as a state park, 
since the cutting of some live tim¬ 
ber, as long as it is not strictly for 
commercial purposes, is necessary to 
the proper maintenance, improve¬ 
ment, and beautification of a state 
park. 
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supply is imperiled by the existence of vast tracts 
of land stripped of all large trees, the legislative 
intent apparent in these statutes is to protect the 
smallest shrubs and saplings as well as the large 
timber trees.'^ 

Under prior statutes granting the state forestry 
commission specified powers, it did not possess non- 
specified powers.^ Accordingly, in the absence of 
specific authorization, it had no power to grant 
the use of waters of the commonwealth to private 
corporations,® to authorize the construction and 
maintenance of a dam for the generation of elec- 
tricity,!® to grant a right of way for a logging rail¬ 
road,to lease land for grazing purposes^^ or for 
permanent use,^® or to permit private persons to 
erect residences on state reservations under con¬ 
ditions protecting the commonwealth and affording 
it revenue from rentals and under its power to 
acquire lands for forest reservations it could not 
acquire property consisting of buildings and grounds 
for a residence for a forest ranger.^S However, 
under its statutory power to take lands for forest 
reservations by eminent domain, it could purchase 
them by agreement.^® 

Criminal offenses and prosecutions. Under a stat¬ 
ute so providing, it is a criminal offense for any¬ 
one, without the consent of the commonwealth or 
its agents, to cut bark from or cut down or other¬ 
wise injure a tree or shrub in a forest reserve of 
the commonwealth 1*^ Unless expressly so provided 
by statute, the penalty imposed for a violation of 
statutes protecting timber on forestry reservations 
is enforceable by indictment and trial rather than 
by summary conviction before a justice of the 
peace.!® On such a trial, the prosecution need not 
allege or prove guilty intent, and it is sufficient for 
it to prove the commission of the act forbidden, 
without authority;!® and where the evidence is clear 


and undisputed, it is proper to charge the ju^ that 
if they believe the evidence, they must convict de¬ 
fendant.®® 

§ 13. Forest Commissions and Officers 

■ Provision is made in the various states for forestry 
officials and commissions, their appointment and removal, 
their powers and duties, and their compensation. 

Under the constitutional and statutory provisions 
of the various states relating to forestry officials and 
commissions and their rights and duties, in the ab¬ 
sence of a special provision, forestry officers are 
appointed in the same manner as other state of¬ 
ficers,®! and can be removed only by the appointing 
power.®® 

Particular matters relating to forestry officers 
of the states of Illinois, New York, and Pennsyl¬ 
vania are discussed supra § 12, in connection with 
the discussion of the forests and forest reserves of 
those states. 

Powers and duties. The scope and extent of the 
duties of such officers depend on the terms of the 
particular statutes.®® It is not an unconstitutional 
delegation of legislative powers to authorize a 
forestry officer or board to adopt rules and regula¬ 
tions for the administration of the statutes relating 
to forests ;®4 and under a statute authorizing a 
public officer to make and carry out mies and regula¬ 
tions for the protection of forests, what rules and 
regulations should be made are within his discre¬ 
tion as long as they are within the power con¬ 
ferred.®® 

Compensation and liability therefor. It is not an 
unconstitutional delegation of legislative powers to 
authorize the officer appointing forestry officials to 
fix their salaries.®® In general they are entitled to 
such compensation only as is provided by law.®*^ In 
the absence of some express constitutional prohibi- 


Pa.—Clarion County Council of 
Sportsmen's Clubs v. Lewis, 88 Pa. j 
Dist & Co. 298, 66 I>auph.Co. 70. 

7. Pa.-—Commonwealth v. La Bar, 
32 Pa.Super. 228. 

8. Pa. —^in re Forestry Commission 
Powers, 28 Pa.Co. 465. 

9. Pa.—^In re Forestry Commission 
Powers, supra. 

71 C.J. p 16 note 86. 

10. Pa.—^In re Penn's Creek Power 
Co., 34 Pa.Co. 76. 

11. Pa.—^In re State Forestry Reser¬ 
vation Commn., 17 Pa.Dlst 40. 

In re Central Pennsylvania Lum¬ 
ber Co., 84 Pa.Co. 249. 

12. Pa,—In re Forestry Commission 
Powers, 28 Pa.Co. 466. 


13. Pa.—In re State Forestry Res¬ 
ervation Commn., 17 Pa.Dist. 35. 

14. P€L—^In re Forestry Commission 
Powers, 28 Pa.Co. 466. 

15. Pa.—In re Inhabited Forests, 37 
Pa.Co. 624, 

16. Pa.—In re Forestry Commn., 9 
Pa.Dist. 93, 

17. Pa.—Commonwealth v. Pursley, 
Quar.Sess., 17 Northumb.Leg.J. 9. 

18. Pa.—Commonwealth v. La Bar, 
32 Pa.Super. 228. 

19. Pa.—Commonwealth v. La Bar, 
supra. 

20. Pa.—Commonwealth v. La Bar, 
supra. 

21. W.Va.—State v. Board of Con¬ 
trol, 100 S.B. 216, 84 W.Va. 417. 

71 C. J. p 16 note 6. 
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22. CaL—Welch v. Ware, 119 P. 
1080, 161 C. 641. 

71 C.J. p 16 note 7. 

23. Mass.—^Burrouffhs v. Rane, 134 
N.R 361, 241 Mass. 1. 

71 C.J. p 17 note 10. 

24. Idaho.—Chambers v. McCollum, 
272 P. 707, 47 Idaho 74. 

25. Pa.—In re Forest Protection, 4 
Pa.Dl8t. 670. 

71 C.J. p 17 note 12. 

26. Idaho.—Chambers v. McCollum, 
272 P. 707, 47 Idaho 74. 

27. Minn.—State v. Danculovic, 200 
N.W.941, 168 Minn, 359. 

71 C.J. p 17 note 11. 
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tion, a statute making the state or a governmental 
subdivision liable for the compensation and expenses 
of such officers in fighting forest fires on private 
lands is valid,28 and such officer is entitled to com¬ 
pensation from the state or subdivision made liable 


by the statute.2® 

Liability foT ctcts done as official. Such an officer, 
while acting as such, is liable only for acts of mis¬ 
feasance done personally or under his personal di- 

rection.20 


WOODWORK. Objects, or parts of objects, made 
of wood, that which is produced by the cai’penter^s 
or joiner’s art.^ 

WOODWORKER. A worker in wood, as a car¬ 
penter, joiner, or cabinet maker;2 also a machine 
used to cut wood into desired shapes.^ 

WOODWORKING- ESTABLISHMENT. It has been 
said that the term is at least ambiguous,^ and that, 
while it may sometimes include a sawmill,® it is not 
usually so applied, but to plants with more com¬ 
plicated machinery.® 

WOODY MATERIAL. Ligno-cellulose material; 
material which yields wood fiber.*^ 

WOOL. As a noun the word ‘Vool” is defined to 
mean the fine, soft, curly hair which forms the 
fleece or fleecy coat of the sheep and some other 
animals.8 The word when used as an adjective 
means made of wool.® 

Wool grease. A crude, raw material,^® extracted 


from wool washings the recovered grease which is 
excreted by the sheep and extracted from the suds 
after the wool has been scoured.^^ It consists of 
cholesterin and other fats and volatile fatty acids 
it is commonly, but not always, of a brown color,^® 
and is of a viscous consistency.^® Its chief use is 
for stuffing leather.!® The substance is also known 
as ^‘brown grease” see 12 C.J.S. p 373 note 39, and 
^^degras” see 26 A C. J.S. p 150 note 40. 

Wool sorter^s disease. A disease caused by the 
infliction upon the body of putrid animal matter 
containing poisonous bacillus anthrax,!'^ so called 
because it happens among people who handle wools 
and hides, such as tanners, butchers, and herds¬ 
men.!® 

Other phrases employing the word axe set out in 
the note.!® 

WOOLEINE. A dark reddish oil distilled from 
wool grease, a distillate from wool grease in the form 
of an oil;2® also known as ^Vool olein.”®! 


28. Pa.—Gunder v. Wyoming Coun¬ 
ty, 12 Po-Dlst. 78, 26 Pa.Co. 698. 

71 C.J. P 17 noto 13. 

29. Pa.—^In re Forestry, 9 Pa.Dlst 
637. 

71 C.J. P 17 note 14. 

30. Mass.—^Burroughs v. Bane, 134 
N.E. 3C1, 241 Mass. 1. 

71 C.J. p 17 note 16. 

1. N.C.—Smith V. National Fire Ins. 
Co., 95 S.B. 662, 664, 176 N.C. 314. 

2. N.C.—Smith V. National Fire Ins. 
Co., 96 S.E. 662, 664, 175 N.C. 314. 

71 C.J. P 17 note 7. 

3. Ind.—^Amei'ican Car & Foundry 
Co. V. Clark, 70 N.B. 828, 829, 32 
Ind.App. 644. 

71 C.J. p 18 note 8. 

4 . N.C,—Smith V. National Fire Ins. 
Co., 96 S.B. 662, 664, 176 N.C. 314. 

5 . N.C.—Smith V, National Fire Ins. 
Co., supra. 

6. N.C.—Smith V. National Fire Ins. 
Co., supra. 

7. • U.S.—'Masonite Corporation v. 
Celotex Co., C.C.A.Del„ 66 F.2d 
451, 464. 

71 C.jr. p 18 note 13. 

8. Century B. 

71 C.J. p 18 note 16. 


9. U.S.—^Federal Trade Commission 
V, Winsted Hosiery Co., 42 S.Ct. 
384, 385, 268 U.S. 483, 66 L-Bd. 
729, 

71 C,J. p 18 note 36. 

10. U.S.—^Movius V. U. S., C.C.N.T., 
66 F. 734, 736. 

71 C.J. p 19 note 40. 

11. U.S.—Zinkeisen & Co. v. U. S., 
N.T., 167 F. 312, 313, 92 C.C.A. 624. 

71 C.J. p 19 note 41. 

12. U.S.—U. S. V. Leonard, C.C. 

I Mass.. 100 F. 288. 

13. U.S.—^Movius V. U. S., C.C.N.T., 
66 F. 734, 736. 

71 C. J. p 19 note 43. 

14. U.S.—^U. S. V. Leonard, Mass., 
108 F. 42, 43, 47 C.C.A, 181. 

71 C.J. p 19 note 44. 

16. U.S.—^Movius V. U. S., C.C.N.Y., 
66 F. 734, 736. 

71 C.J. P 19 note 46. 

16. U.S.—^U. S. V. Leonard, Mass., 
108 F. 42, 44, 47 C.C.A. 181. 

71 C.J. p 19 note 46. 

17. N.T.—Bacon v. U. S. Mutual 
Acc. Assoc., 25 N.E. 399, 123 N.Y. 
804, 20 Am.S.R. 748, 9 L.R.A. 617, 

71 C.J. p 19 note 60. 
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la N.T.—Bacon v. U. S. Mutual 
Acc. Assoc., supra. 

19 , Phxiases 

(1) “Clothing wool" see 14 C.J.S. 
p. 1277 note 88. 

(2) “Wool clips” are pieces of wool 
which are left over In the manu¬ 
facture of sweaters and other gar¬ 
ments. 

N.Y.—^People on Complaint of Melt- 
zer V. Nlerman, 71 N.T,S.2d 698, 
600. 

(3) “Wool elastic webbing” is a 
webbing made of India rubber, wool, 
and cotton, as distinguished from 
union elastic webbing and cotton 
elastic webbing. 

U.S.—^Beard v. Nichols, Mass., 7 S. 
Ct 548, 120 U.S. 260. 261, 30 L.Ed. 
652. 

71 C.J. p 18 note 38. 

(4) Additional phrases employing 
the word and of which more recent 
adjudications have not been found 
see 71 C.J. p 18 note 16—^p 20 note 
78. 

20* U.S.—Swan & Finch Co. v. U. 

S., C.C.N.Y., 172 F. 173. 

71 CJ. p 20 note 79. 

81 . U.S.—Swan & Finch Co. v, U. 
S., supra. 
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WOOLEN. It has been held that the -word "woolen,” 
as a noun, means to the purchasing public a fabric 
composed wholly of wool.** As an adjective the 
word is defined as meaning consistii^ of wool, made 
of wool.** 

WOOLSACK. The seat of the Lord Chancellor 
of England in the House of Lords, being a laige 
sQuare bag of wool, without back or arms, covered 
with red cloth.** 

WORD. A word is a part of speech;** the ex¬ 
pression of a mental idea or conception;*® a com¬ 
bination of articulate sounds by which men com¬ 
municate with each other.*^ A word is a name 
which is intended to stand for something,** and in 
this sense a word is a mere matter of the mind, a 

as. U.S.—GImbel Bros. v. Federal 
Trade Commlsalon, C.C-A.2, 116 F. 

2d 678, 679. 

23. Century D. 

Fbrases employing: the word and 
of which more recent adjudications 
have not been found see 71 C.J. p 20 
notes 83-90. 

24. Black L. D. 

25. Eng.—In re Holt. [18963 1 Ch. 

711, 722. 

2 G. Eng.—^In re Holt, supra. 

27 . U.S.—^Dadirrian v. Yacubian, C. 

C.I11., 72 F. 1010, 1013. 

71 C.J. P 21 note 96, 

28. Wyo.—Hirt v. City of Casper, 

103 P.2d 394, 399, 56 Wyo. 57. 

29. Wyo.—^Hirt v. City of Casper, 

102 P.2d 394, 399, 56 Wyo. 57. 

30 ^ XJ.S.—^Lake County v. Hollins, 

Colo., 9 S.Ct. 651, 653, 130 TJ.S. 662, 

82 L.Bd. 1060. 

71 C.J. P 21 note 8. 

Similarly expressed 

Words are the signs by which men 
declare their intention to one anoth¬ 
er. 

Va.—^East Coast Freight Lines v. 

City of Richmond, 74 S.E.2d 283, 

288, 194 Va. 525. 

31. N.T.—Association for Protection 

of Adirondacks v. MacDonald, 170 

N.B. 903, 904, 253 N.T. 234. 

Similarly expressed 
In a contract words are the sym¬ 
bols whereby the parties manifest 
their purpose that it may be carried 
into execution. 

Xj,s.—Whitney v. Wyman, Mich., 101 

U.S. 392, 896, 26 L.Bd. 1060. 

Md.—Morrison v. Baechtold, 48 A. 

926, 930, 93 Hd. 319. 

82 . N.T.—^In re Rausch’s Will, 179 
N.H. 766, 767, 268 N.T. 327—In re 
Fowles* Will, 118 N.B. 611, 613, 222 
N.T. 222, Ann.Cas.l918D 834. 

Sahstitnte for the index finger 
**Words are invaluable Implements. 


mere metaphysical entity.^® 

Words are the common signs that mankind make 
use of to declare their intentious to one another; 
symbols indicating ideas ;*i symbols to be compared 
with things and persons and events;** the vehicle of 
thought.** 

Words are flexible,** and they do not always mean 
the thing,*® and in this connection the state¬ 
ment by Mr. Justice Holmes in Towne v. Eisner, 
N.T., 38 S.Ct. 158,159, 245 U.S. 418, 62 L.Ed. 372, 
T.T?. A 1918D 264, that “A word is not a cryst^, 
transparent and unchanged, it is the skin of a liv¬ 
ing thought and may vary greatly in color and 
content according to the circnmstances and the time 
in wHch it is used,” has been frequentty repeat¬ 
ed.*® Thus, while words mean what they mani- 

O. Ry. Co., C.A.Minn., 43 F.2d 300, 
303—Graham v. Hollister, D.C. 
Mich., 13 P.2d 394, 399—Electric 
Reduction Co. v. Lewellyn, C.C.A. 
Pa., 11 P.2d 493, 494. 

Columbian Fuel Corporation v. 
United Fuel Gas Co., D.CW.Va., 
72 F.Supp. 843, 846—Bankers 

Trust Co. V, Florida Bast Coast 
Ry. Co., D.CFla., 31 F.Supp. 961, 
963 —Michigan Trust Co. v. U. S., 
D.aMich., 21 F.Supp. 482, 483. 

A.rk.—Morley v. Remmel, 221 S.W.2d 
51, 68, 216 Ark. 447. 

Ual.—^Universal Sales Corp. v. Cal¬ 
ifornia Press Mfg. Co., 128 P.2d 
665, 677, 20 C.2d 751—Wachs v. 
Wachs. 79 P.2d 1086, 1087, 11 C. 
2d 322. 

Beneficial Fire & Casualty Ins. 
Co. V. Kurt Hitke & Co., App., 290 

P. 2d 46, 51—^Achen v. Pepsi-Cola 

Bottling Co. of Los Angeles, 233 
P.2d 74, 79, 106 C.A.2d 121—Sil¬ 
ver Burdett Co. v. State Board of 
Education of California, 98 P.2d 
533, 636, 36 C.A.2d 714—Wachs 

V. Wachs, App., 71 P.2d 323. 325. 
Qa.—^Bverltt v. Laspes^e, 24 S.B.2d 

381, 383, 195 Ga. 379. 

Ind.—Curtis v. North Side Realty 
Co., 39 N.B.2d 489, 491, 111 Ind. 
App. 86. 

Iowa.—State ex rel. True v. City of 
Council Bluffs, 300 N.W. 264, 267. 
230 Iowa 1109. 

Mass.—^A uditor of Com. v. Trustees 
of Boston B. Ry. Co., 43 N.E.2d 
124, 126, 312 Mass. 76. 

Mich.—In re Farwell’s Estate, 10 N. 

W. 2d 830, 832, 306 Mich. 214. 

Minn.—^Hlber v. City of St. Paul, 16 

N.W.2d 878, 881, 219 Minn. 92. 
Mo.—^Rathjen v. Reorganized School 
District R-II, 284 S.W.2d 616, 62(^. 

X.Y.—^Harris v. Allstate Insurance 
Co.. 127 N.B.2d 816, 817, 309 N.T. 
72—^People v. Buchalter, 45 N.E.2d 
225, 241, 289 N.T. 213. 

Universal Oil Products Co. v. 
Shell Development Co., 95 N.T.S.2d 


But they are merely perfected point¬ 
ers. substitutes for the index finger. 
If you point a finger or a word at 
nothing, your pointing will not con¬ 
vert the nothing into something; 
talking of an eight-legged monkey 
with scales and fins will not bring 
such a Quaint creature into existence; 
and if an object which you name 
is existent hut vague, its vagueness 
will not vanish under the spell of 
the name no matter how precise." 
U.S,—^Andrews v. Commissioner of 
Internal Revenue, C.C.A.2, 135 F* 
2d 314, 317. 

33. Ala.—Sikes v. State, 67 Ala. 77, 
80. 

Kan.—Clearwater v. Bowman, 82 P. 
526, 72 Kan. 92. 

34. N.T.—^In re Kaplan’s Will, 88 N. 
T,S.2d 851, 853, 195 Misc. 132. 

Flexibility in constructloiL 

**The books are filled with count¬ 
less examples of flexibility in con¬ 
struction to carry out intentions and 
prevent absurdities." 

Va.—^East Coast Freight Lines v. 
City of Richmond, 74 S.B.2d 283, 
288, 194 Va. 517. 

35 . Ind.—Curtis v. North Side Real¬ 
ty Co., 39 N.B.2d 489, 491, 111 Ind. 
App. 86. 

Pa.—^B oard of Christian Education v. 
School Dist., 91 A.2d 372, 378, 171 j 
Pa.Super. 623. i 

71 C.J. P 21 note 18. 

Similarly stated 

“The same words, in different set¬ 
tings, may not mean the same thing." 
US.—Skelly Oil Co. V. Phillips Pe¬ 
troleum Co., Okl., 70 S.Ct. 876, 882, 
339 U.S. 667, 94 L.Bd. 1194. 

36. U.S.—Liberty Mutual Ins. Co. v. 
Hercules Powder Company, C.A.3, 
224 F.2d 293, 296—Hallmark Pro¬ 
ductions V. Mosley, C.A.Mo., 190 
F.2d 904, 910—Parmelee v. U. S., 
C.A.D.C., 113 F.2d 729, 732—Gitlow 
V. Kiely, D.C.N.T., 44 F.2d 227. 
233 —^U. S. V. Chicago, St P., M. & 
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fest,*7 their meaning may vaiy,3* and so may the 
meaning of a combination of words vary.®* The 
»».gn7iiti{r of words in partionlar instances cannot be 
determined solely by dictionary definitions.^® Words 
may have any particular meaning which the con¬ 
tracting parties choose to give them,*i and their con¬ 
struction is frequently governed by the intention of 
the persons using them,« or by the purpose and 
object in view;^* and hence the particular mean¬ 
ing of words may vary according to the circum¬ 


stances,« the conditions,*® the place,*® or the 
time*7 of their use, and it is often necessary tha 
words be expanded or qualified to effectuate the in¬ 
tention of the speaker or writer.*® 

However, generally, unless the context requires 
otherwise, words are to be given their natural or 
ordinary meaning;*® and, when the words of a man 
express his meaning plainly, distinctly, and poi ec - 
Iv there is no occasion to have recourse to any other 
mkns of interpretation.®® Furthermore, it is also 


355, 366, 196 Misc. 366—^McDougall 
V. Service Garage, 69 N.T.S.2d 176, 
180, 187 Misc. 950. 

Shapiro & Schoolsky W. M. C. v, 
American Eagle F. I. Co., 94 N.T. 
S.2d 137, 139. 

N.C.—Jernigan v. Hanover Fire Ins. 
Co. of New York, 69 S.B.2d 847, 
848, 235 N.a 334—State v. Carter. 

65 S.B.2d 9, 11, 233 N.C. 683—State 
V. Surlcs, B2 S.E.2d 880, 883, 230 
N.C. 277. 

Pa—Board of Christian Education 
V. School DJst.. 91 A.2d 372, 378, 
171 Pa.Super. 623. 

Utah.—State v. Vasauez, 121 P.2d 
903, 906, 101 Utah 444, 140 A.L.II. 
766. 

Va.—Bast Coast Freight Lines v. 
City of Richmond, 74 S.B.2d 283, 
288, 194 Vn. 525. 

Wa.sh.—State v. Jones, 289 P.2d 982, 
987, 47 Wash.2d 718. 

—Uo Stuhnor v. United Carbon 
Co., 28 S.B.2d 693, 600, 126 W.Va, 
378 

See Liability 63 C.J.S. P 17 notes 40. 
41. 

Statement variously characterized 

(1) An aphorUsm. „ „ 

_State V. Minton, 68 S.B..ud 844, 

'861, 234 N.C. 716 —Shcflleld v. 

Walker, 68 S.B.2d 356, 359, 231 N. 
C. 659. 

(2) Incandescent words, 

Heller v. Boylan, 29 N.Y.S.2d 

663, 687. 

Widely diJLOted 

“Few judicial expressions have 
boon more widely uuoted than ^at 
of Justice Holmes in Towne v. Bls- 

IT.C._Monk V. Kornegay, 29 S.B.2d 

754, 767, 224 N.C. 198. 

37. Minn.—Hlbcr v. City of St. Paul 
16 N.W.2d 878, 881, 219 Minn. 92. 

38. Cal.—Silver Burdett Co. y. 

State Board of Education of Cal¬ 
ifornia, C.A., 98 P.2d 533, 636, 36 

I^J^^.f5Hiber v. City of St. Paul, 16 
]Sr.W.2d 878, 881, 219 Minn. 92 

39 . Cal.—Silver Burdett Co. 
SUte Board of 

fornia, 98 P.2d 633, 636, 36 C.A2d 
714. 


40, Mass.— Auditor of Com. v. Trus¬ 
tees of Boston B. Ry. Co., 43 N.E. 

2d 124, 126, 312 Mass. 76. 

41, N.Y.—Shapiro & Schoolsky W. 

M. C. V. American Eagle F. I. Co., 

94 N.Y.S.2d 137, 139. 

42 , U.S.—Whitney v. Wyman, Mich., 
101 U.S. 392. 396, 25 L.Bd. 1050. 

71 C.J. p 21 note 14. 

43 ^ N.Y.—Association for Protec¬ 
tion of Adirondacks v. MacDonald, 
170 N.E. 902, 903, 253 N.Y. 234. 

44, Va.—^East Coast Freight Lines 
V. City of Richmond, 74 S.E.2d 283, 
288, 194 Va. 525. 

71 C.J. p 22 note 16. 

Similarly expressed 

(1) A word may vary greatly in 
color and meaning according to the 
circumstances of its use. 

]s 5 f C,—Watson Industries v. Shaw, o» 
S.B.2d 505, 510, 235 N.C- 203- 

(2) The setting of words gives 
character to them and may wholly 
change thoir apparent moaning. 

N.Y,_^People V. Buchalter, 45 N.B. 

‘2d 225, 241, 289 N.Y. 213. 

Tex.—^Weathorred v. State, 89 S.W.2d 
212, 214, 129 Tex.Cr. 514. 

45 . Va.—East Coast Freight Lines 

V. City of Richmond, 74 S.B.2d 283, 
288, 194 Va. 626. 

Context os determinative of clarity 
It is a truism that often the mean¬ 
ing of words is clear or unclear de¬ 
pending on the context and the man¬ 
ner and method in which the partic¬ 
ular words are used. ftOO 

Wash.— State v. Jones, 289 P.2d 982, 
987, 47 Wash.2d 718. 

46. Mich.—People v. Gastro, 42 N. 

W. 937, 939, 76 Mich. 127. 

71 C.J. P 22 note 17. 

47 . Ala,—Sikes v. State, 67 Ala. 77, 
80. 

Kan.—Clearwater v. Bowman, 82 P. 

526, 72 Kan. 92. 

Similarly expressed 

Words are but labels whose con¬ 
tent and meaning are continually 
shifting with the times. 

U S—Massachusetts Protective Ass n 
V. Bayersdorfer, C.C.A.Ohio, 106 F. 
2d 696, 697. 

48 . Va.—East Coast Freight Lines 
V. City of Richmond, 74 S.B.2d 283 
288, 194 Va. 626. 
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49 . U.S.—Lake County v. Rollins, 
Colo., 9 S.Ct 651, 652, 130 U.S. 
662, 32 L.Bd. lOGO. 

71 C.J. P 22 note 19. 


Similarly expressed 

(1) "Words in contracts and laws 
are to be understood In their plain, 
ordinary, and popular sense, unless 
they are technical, local, or provin¬ 
cial, or their meaning is modihed by 
the usage of trade. When the gen¬ 
eral or primary meaning of a word 
is once established by such common 
usage and general acceptation, we 
do not require evidence of its mean¬ 
ing by the testimony of witnesses, 
but look for its definition in the dic¬ 
tionary.” 

Or.—State v. Carmody, 91 P. 446, 

448, 50 Or. 1, 12 L.R.A.,N.S., 828. 

(2) **Words generally bear their 
usual and common signification; but 
technical words, or words of art, or 
used in a particular trade or busi¬ 
ness, will bo construed, generally, 
to be used in reference to this par¬ 
ticular meaning. The local usage or 
understanding of a word may be 
proved in order to arrive at the 
meaning intended by the parties. 
Ga.—Dorsey v. Clements, 44 S.B.2d 

783, 786, 202 Ga. 820. 

(3) "The natural import of words 

Is that which their utterance prompt¬ 
ly and uniformly suggests to the 
mind, that which common use has 
affixed to them; the technical is 
that which Is suggested by their use 
In reference to a science or profes¬ 
sion, that which particular use has 
fixed to thorn, and when the natural 
and technical import unite upon a 
word both their rules combine to 
control its construction, and, indeed, 
it is difficult to understand how any 
other signification, than that which 
they suggest, can be affixed to it, 
unless upon the most positive dec¬ 
laration, that a different one was de¬ 
signed.” ^ , 

—People V. Hallett, 1 Colo. 36-, 
369 ; People v. May, 3 Mich. 598, 
606. 

(4) “Natural import” and “techni¬ 
cal import” of words see the C.J.S. 
definition Import. 

50 , U.S.—^LiOke County v. Rollins, 
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WORK 

generally recognized that there are some words i 
which are terms of art, and their meaning relatively ] 
fixed.®^ 

WOKE or WORKS. It has been said that the word 
has many, and some very wide, meanings,®2 and is 
of broad®* or of very extensive®* signification. 

As a noun. The word “work,” as a noun, is am¬ 
biguous;®® it has numerous definitions and it is 
susceptible of various meanings,®® and in one of 
its primary meanings®^ it is defined as signifying 
efiort directed to an end;®* exertion or effort^ 
rected toward an end;®® mental or physical effort 
directed to an end;®® physical or intellectual ef¬ 
fort directed to an end;®l any form of physical or 
mental exertion, or both combined, for the attain¬ 


ment of some object other than recreation or muse- 
ment;®* and, as commonly used, the word work 
means physical or mental exertion, whether or not 
burdensome, controlled or required by the employer 
and pursued necessarily and primarily for the bene¬ 
fit of the employer and his business.®* As thus 
defined it has been said that it covers all for^ ot 
physical or mental exertion, or both combined, for 
the attainment of some object other than recreation 
or amusement,®* and in its larger sense®® it includes 




In its more restricted,®^ its narrow,®* or its popu¬ 
lar®* sense it is applied solely to bodily labor or 
that in which such labor is the principal ingredient 
or factor,’® and it is limited to such as is done in 
a factory, workshop, or mercantUe establishment. 
The term may thus be used to signify manual la- 


Colo., 9 S.Ct. 651, 652, 130 U.S. 662, 

22 Li.Bd. 1060. 

71 C.J. P 22 note 20. 

61. Wash.—State v. Jones, 289 P. 

2d 982, 987, 47 Wash.2d 718. 

52. Mo.—^Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 655, 126 Mo. 

1 . 

xrtimeroas variations of meaninars 
Cat— McQuiddy v. WorswicR Street 
Paving Co., 116 P. 67, 69, 160 C. 9. 

63. Mass.— Commonwealth v. Grlf- 
flth, 90 N,B. 894, 396, 204 Mass. 
18, 134 Am.S.E.. 646, 25 L.B.A.,N.S., 
957. 

Pa.—Child Labor Law, 9 Pa.Dist. & 
Co. 779, 780. 

64. Mo.—Elliott V. Payne, 239 S.W. 
851, 854, 293 Mo. 681, 23 A.L.R. 
706. 

71 C.J. P 22 note 42. 

XX. T a 

(1) “Cabinet work” see the C.J.b. 
definition Cabinet. 

(2) “Cemetery work” see the C.J. 
S. definition Cemetery Work. 

(3) “Clerical work” see the C.J.S. 
definition Clerical. 

( 4 ) 'Manual work” distingrulshed 
from “manual labor” see the C.J.S. 
definition Labor or Labour. 

(5) “Stoppage of work” see the 
j.S. definition Stoppage; and as used 
In unemployment compensation stat¬ 
utes see Social Security and Public 
Welfare 5 190. 

(6) “Work beast*’ see the CLJ.S. 
definition Beast. 

(7) ‘Work floats” see Logs and 
Log^ng S Id. 

(8) “Work horse” see the C.J.S 
definition Horse. 

(9) “Work of art” see the C.J.S. 
definition Art. 

(10) Other phrases employing the 
words “work” or “works” and of 
which more recent adjudications 


have not been found see 71 C.J. P 
23 note 48-p 32 note 57. 

55. Ga.—^Prudential Ins. Co. of 
America v. South, 177 S.E. 499, 
501, 179 Ga. 653, 98 A.L.R. 781. 

56. Ga.—^Prudential Ins. Co. of 
America v. South, supra. 

57. Mass.—Commonwealth v. Grif¬ 
fith, 90 N.B. 394, 395, 204 Mass. 
18, 134 Am.S.R. 645, 26 L.R.A.,N.S., 

957, * 

Pa.—Child Labor Law, 9 Pa.Pist & 
Co. 779, 780. 

58. Mass.—Commonwealth v. Grif¬ 
fith, 90 N,B. 394, 396, 204 Mass. 18, 
134 Am.S.B. 645, 26 L.R.A.,N.S., 
967. 

71 C.J. P 23 note 58. 


59 , Ill,—^Reese v. Sanitary List of 
Chicago, 272 IlLApp. 315, 817. 

Ohio.—^Henry v. Mangold, Com.Pl., 
81 N.B,2d 342, 843, 

60. Ga.—^Prudential Ins. Co, of 
America v. South, 177 S.B. 499, 601, 
179 Ga. 668, 98 A.L,R 781. 

Similarly expressed 
Mere physical or mental exertion 
to accomplish an end is work. 

Wis.—Chippewa Bridge Co, v. City 
of Durand, 99 N.W. 603, 606, 122 
Wis. 86, 106 Am.S.R. 931. 
Preferred deflaltioiiiB 

“Among the preferred definitions 
of the term *work' is that it consists 
of ‘physical or intellectual effort'" 

Cal._Christie v. Commercial Casual- 

ty Ins. Co., 45 P.2d 263, 266, 6 CtA, 
2d 710. 

6L Ind.—Johnson v. Citizens’ Trust 
Co.. 136 N.B. 49, 61, 78 Ind.App. 
487. 

62. Ga.—^Thompson-Weinman Co. v, 
Yancey, 82 S.B.2d 726, 728, 90 Ga. 
App. 213. 

63. U.S.—^Anderson ▼. Mt Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 

I 1196, 328 U.S. 680, 90 L.Bd. 1516 
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—Tennessee Coal, Iron & R. Co. v. 
Muscoda Local No. 123, Ala., 64 
S.Ct 698, 703, 321 U.S. 590, 88 L. 
Bd. 949, 152 A.L.R. 1014. 

Sbupe V, Day, D.C.Va., 113 P. 
Supp. 949, 962 —Culkin v. Glenn L. 
Martin Neb. Co., D.C.Neb., 97 P. 
Supp. 661, 672 —Walling v. Ana¬ 
conda Copper Min. Co., D.C.Mont., 
66 P.Supp. 913, 916—Walling v. 
Frank, D.C.Ky., 62 P.Supp. 261, 
263. 

64. I<a.—^Leathers & Martin v. Con¬ 
ley, App., 167 So. 607, 609. 

Ohio.—^Republic Tool & Mfg. Co. v. 
Lenarz, 17 Ohio App. 600, 601, 602. 

Henry v. Mangold, Ohio Com.PI.» 
81 N.B.2d 342, 343. 

71 C.J. p 23 note 65. 

Similarly expressed 

The term “work” includes both 
mental and physical effort 
Cal.—Christie v. Commercial Casual¬ 
ty Ins. Co., 45 P.2d 263, 266, 6 C.A. 
2d 710. 

65. N.Y.—People v. Flagg, 17 N.Y. 
684, 587, 16 How.Pr. 36. 

95 , Ky.—Jeffersontown v. Cassin, 
102 S.W.2d 1001, 1004, 267 Ky. 668. 
N.T.—^People V. Flagg, 17 N.Y. 684, 
687, 16 How.Pr. 36. 

67. N.Y.—People v. Flagg, supra. 

68. Mass.—Commonwealth v. Grif¬ 
fith, 90 N.E. 394, 396, 204 Mass. 18, 
134 Am.S.B. 646, 26 L.ItA.,N.S., 
967. 


99 , Ky.— Jeffersontown v. Cassin, 
102 S.W.2d 1001, 1004, 267 Ky. 668. 
71 C.J. p 23 note 74. 

70. Bly.—^Jeffersontown v. Cassin, 
supra. 

—Commonwealth v. Griffith, 90 
N.B. 894, 396, 204 Mass. 18, 134 
Am.S.R. 646, 26 L.R.A.,N.S., 957. 

71. —Commonwealth v. Grif- 
1 flth, supra. 
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bor,'^® and its meaning may be confined to the vari¬ 
ous kinds of manual labor/® and may be used to 
refer to the services rendered by the laborer, opera¬ 
tive, and artisan in the production of we^th, as 
distinguished from those whose exertion is primarily 
and almost entirely mental.’* 

“Work” is further defined as meaning occupa¬ 
tion;’® employment;’® employment or occupation;” 
employment having some degree of permanency, 
althorgh not amounting to an occupation;’* toil;’® 
toil or labor;*® exertion of stren^h or faculties; 
industrial activity;*^ state of actively working or 
operating; that which one is doing.** 

While the word “work” is sometimes used to 
refer to labor performed and not the project on 
which it was performed,** the term is also defined 
to mean that which is produced;** that upon which 
labor is expended or that which is produced by la¬ 
bor;*® the product of labor and material com¬ 
bined;*® the products of work other than mere 
merchandise;*’ structures;** and the word has been 
further defined as meaning an enterprise, or project, 
or undertaking.*® 


“Work” has been held to be equivalent to, or 
synonymous with, “act” see the C.J.S. definition 
Act, “business” see the C.J.S. definition Business, 
“duty” see the C.J.S. definition Duty, and “employ- 

Tn«nt« see the C.J.S. definition Employment. 


‘Work” has been compared with, or distingumhed 
from, ‘Trasiness” see the C.J.S. definition Business, 
“employment” see the C.J.S. definition Employment, 
“labor” see the C.J.S. definition Labor, and “occupa¬ 
tion” see the C J.S. definition Occupation. 


Signifying "third degree." It has been stated 
that “Work’ is the term used to sipify any form 
of what is commonly called the third degree, and 
may consist in nothing more than a severe cross-ex¬ 
amination.”*® 

As a verb. 'Work” has been defined as meaning 
to be engaged in the performance of a task, duty, or 
the like;®*^ to exert one’s self for a purpose;®* to 
exert oneself physically or mentally, for a pur¬ 
pose;®* to exert one’s self thus in doing something 
undertaken chiefly for gain, for improvement in 
one’s material, intellectual, or phsrsical condition, or 
under compulsion of any Mnd, as distinguished from 


72. Wash.—Rolter v. Chapman, 81 
P.2d 1006, 1007, 177 Wash. 392, 92 

828. 

73 . N,T.—People v. Flagg, 17 N.T. 
684, 687, 16 How.Pr. 86. 

71 C.J. P 24 note 77. 

74 . Ohio.—Henry v. Mangold, Com. 

PI., 81 N.B.2d 842, 343. 

75 . Yt.—Ward’s Adm’r v. Preferred 
Acc. Ins. Co., 67 A. 821, 824, 80 Vt 
321. 

76. Ind.—Johnson ▼. Citizens’ Trust 
Co., 136 N.B. 49, 61, 78 Ind.App. 
487. 

77. Ga.—Prudential Ins, Co. of 

America v. South, 177 S.E. 499, 501, 
179 Ga. 653, 98 A.L<.R. 781. 

73 , Ga.—Prudential Ins. Co. of 

America v. South, supra. 

79, Ind.—Johnson v. Citizens' Trust 
Co., 136 N.B. 49, 61. 78 Ind.App. 
487. 

go. Ga.—Prudential Ins. Co. of 
America v. South, 177 S.E. 499, 501, 
179 Ga. 663, 98 A.L.B. 781. 
Iowa,—Eagle Mfg. Co. v. Davenport. 
70 N.W. 707, 709, 101 Iowa 493, 38 
LI.R.A. 480. 

81. Ind.—^Johnson v. Citizens' Trust 
Co., 136 N.B. 49, 61, 78 Ind.APP- 
487. 

82. Cal.— McQuiddy v. Worswick 
Street Paving Co., 116 P. 67, 69, 
160 C. 9. 

83. Cal.—San Bernardino County v. 
Industrial Accident Commission, 87 
P.2d 122,1 C.A.2d 598. 


84. Cal.—McQuiddy v. Worswick 
Street Paving Co., 116 P. 67, 69, 
160 C. 9. 

85. Wash.—^Eeiter v. Chapman, 31 
P.2d 1006, 1007, 177 Wash. 392, 92 
A.D.TI. 828. 

Sixiillarly expressed 
Work is that upon which one la¬ 
bors, and also that produced there¬ 
by. 

YTis —Chippewa Bridge Co. v. City of 
Durand, 99 N.W. 603, 606, 122 Wis. 

I 85, 106 Am.S.R. 931. 

86. Iowa.—Eagle Mfg. Co. v. Dav¬ 
enport, 70 N.W. 707, 709, 101 Iowa 
493, 38 D.R.A. 480. 

. Wash,—Reiter v. Chapman, 31 P» 
2d 1006, 1007, 177 Wash. 392, 92 
A.L.R. 828. 

Similarly expressed 

The word “work” is not limited in 
meaning to the mere exercise of hu¬ 
man energy, but instead it extends 
to the products of such energy, such 
as a bridge, a building, or any one 
of a great many things which might 
be mentioned, not mere matters of 
merchandise. 

YTis,—Chippewa Bridge Co. v. City 
of Durand, 99 N.W. 603, 606, 122 
Wis. 86, 106 Am.S.R. 931. 

33 ^ Cal.—McQuiddy v. Worswick 
Street Paving Co., 116 P. 67, 69, 
160 C. 9. 

88. Mass.—Thompson v. Luciano, 97 
N.E. 892, 893, 211 Mass. 169. 

93 , XJ.S.—^Ashcraft v. State of Ten¬ 
nessee, Tenn., 64 S.Ct. 921, 924, 
322 U.S. 148, 88 L.Ed. 1192. 
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Continuing anestloning 
“Perhaps in most cases It Is no 
more than that, but the prisoner 
knows he is wholly at the mercy of 
his inquisitor and that the severe 
cross-examination may at any mo¬ 
ment shift to a severe beating. 

. . . Powerful lights turned full 

on the prisoner’s face, or switched 
on and off have been found effective. 

. . . The most commonly used 

method is persistent questioning 
continuing hour after hour, some¬ 
times by relays of officers. It has 
been known since 1600 at least that 
deprivation of sleep is the most ef¬ 
fective torture and certain to pro¬ 
duce any confession desired." 

U.S.—^Ashcraft v. State of Tennessee, 
supra. 

91. La.—^Leathers & Martin v. Con¬ 
ley, App., 157 So. 607, 609. 

Ohio.—^Henry v. Mangold, Com.Pl., 81 
N.E.2d 342, 343. 

71 C.J. p 28 note 43. 

Phrases employing the word 
“work” as a verb and of which more 
recent adjudications have not been 
found see 71 C.J. p 29 notes 63-72. 

92. La.—^Leathers & Martin v. Con¬ 
ley, App., 167 So. 607, 609. 

Ohio.—Henry v. Mangold, Com.Pl., 81 
N.E.2d 342, 343. 

71 C.J. p 29 note 45. 

93. U.S.—^Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, Ala., 
64 S.Ct. 698, 703, 321 U.S. 690, 88 L. 
Ed. 949, 162 A.L.R. 1014. 

Ohio.—^Henry v. Mangold, Com.Pl., 31 
N.E.2d 342, 343. 
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sometliiiig xmdeitaken primarily for pleasure, sport, 
or immediate gratification,®^ or as merely incidental 
to other activities (as a disagreeable walk involved 
in going to see a friend, or the packing of a trank 
for a pleasure trip)to put forth effort for the 
attainment of an object,®® 

In a disparaging sense, to manage or turn to some 
particular course or way of thinking or acting by 
insidious means.® 

The verb "to work’’ has been held to be equivalent 
to, or synonymous with, "occupy” see the C.J.S. 
definition Occupy. 

Working, The word "working” is defined to mean 
engaged in physical toil or manual labor as a means 
of livelihood; laboring.®® 

Worked. The word "worked” is defined to mean 


fashioned; fitted; formed;®® prepared for use;i 
wrought.® 

Works, In its primary sense the word "works” 
denotes actions rather than things;® and in this 
sense it is found employed in very ancient scrip¬ 
tures;^ and in the same sense it is found in the 
statute law of to-day.® 

In civil engineering, the word "works” is often 
applied to depots, engine houses, bridges, embank¬ 
ments, and other structures essential to the fran¬ 
chises and the proper conduct of a railway or other 
work of public improvement,® embracing all that 
enters into the construction of the road,*^ and in¬ 
cluding the line itself of a railway,® but usually the 
term is not applied to the rolling stock.® 

In military engineering, "works” means fortresses, 
fortifications, ramparts, bastions, and the like.^® 


94. U.S.—^Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, Ala., 
64 S.Ct 698, 70S. 321 U.S. 590, 88 
L.Ed. 949, 152 A.L.R. 1014. 

Ohio.—^Henry v. Mangold, Com.Pl., 81 
N.E.2d 342. 343. 

85. U.S.—Tennessee Coal. Iron & R. 
Co. V. Muscoda Local No. 123, Ala.. 
64 S.Ct. 698, 703. 321 U.S. 590, 88 
L.Ed. 949. 162 A.L.R. 1014. 

96. La.—^Leathers & Martin v. Con¬ 
ley. App„ 167 So. 607. 609. 

Ohio.—Henry v. Mangold, Com.Pl., 
81 N.B.2d 342, 343. 

71 C.J. p 29 note 48. 

97. Minn.—^Palmerlee v. Nottage, 138 
N.W. 312. 313. 119 Minn. 851, 42 L. 
R.A,N.S., 870. 

71 C.J. p 29 note 62. 

96. Century D. 

71 C.J. p 80 notes 93-95. 

Phrases 

(1) “Working capital" see the C.J. 

S. definition Capital. 


(2) "Working cattle" see the CJ. 
S. d^nition Cattle. 

(3) "Working man" see the C.J.S. 
definition Man; see also the C.J.S. 
definition Workman or Workingman 
post. 

(4) "Working place" see the C.J. 
S. definition Place. 

(5) Other phrases employing the 
word "working" and of which more 
recent adjudications have not been 
found see 71 C.J. p 30 notes 96-11. 
p 32 notes 68-91. 

99. Mich.—Bancroft v, Peters. 4 
Mich. 619. 626. 

Phrases employing the word 
"worked" and of which more recent 
adjudications have not been found 
see 71 C,J. p 29 note 77—^p 30 note 
92. 

1. Mich.—^Bancroft v. Peters, 4 
Mich. 619, 626. 

71 C.J. p 29 note 75, 

2. Mich.—^Bancroft v. Peters, supra. 


3. Mo.—^Hanna v. South St. Joseph 
Land Co.. 28 S.W. 652, 666, 126 
Mo. 1. 

4i Mo.—^Hanna v. South St. Joseph 
Land Co., supra. 

5. Mo.—^Hanna v. South St. Joseph 
Land Co., supra. 

71 C.J. p 23 note 47. 

6. Mo.—^Elliott V. Payne, 239 S.W. 
851. 854, 293 Mo. 681. 23 A.L.R. 
706. 

71 C.J. p 27 note 1. 

7. Ill.—Illinois Midland R. Co. v. 
Barnett. 85 Ill. 813, 816. 

8. Mo.—^Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 656, 126 Mo. 
1 . 

9. U.S.—Central Trust Co. v. Con¬ 
don, Tenn.. 67 F. 84. 92. 14 CC.A. 
314. 

la Mo.—^Elliott V. Payne, 239 S.W. 

861. 864, 293 Mo. 681, 23 A.L.R. 706. 
71 C.J. p 28 note 42. 
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WORK AND LABOR 

This Title includes obligations implied or imposed by law to pay for services rendered and materials 
furnished incident to the services, independent of any special relation or of any employment or promise 
to pay therefor; and rights, liabilities, and remedies of the parties in general. 

M&tters not in this Titlo, treated dbsewhere In this work, see Descriptive-Word Index. 

Analysis 

1. NATURE AND GROUNDS OP OBLIGATION IN GENERAL, §§ 1-13 
n. EFPEOT OF RELATION OR STATUS OF PARTIES, §§ 14r-26 
TTT effect of express CONTRACT, §§ 27-^6 
rv*. ACTIONS, §§ 37-64 
V. AMOUNT OF RECOVERY, §§ 65-67 


Sub-Analysis 

1. NATURE AND GROUNDS OP OBLIGATION IN GENERAL—p 717 

§ 1. Necessity of contract—^p 717 

2. Services rendered—720 

3. Materials furnished—p 721 

4. Expenses incurred—p 721 

5. Performance of services—^p 721 

6. Conferment of benefit—^p 721 

7. Services rendered voluntarily—^p 723 

8. Expectation of payment—p 724 

9. -Gratuitous services—p 727 

10. Acceptance of, or assent to, services—^p 728 

11. Request for services—p 733 

12. Effect of mistake, compulsion, fraud, or other wrongdoing—^p 736 

13. Services rendered under agreement with, or direction of, agent—p 737 

n. EFFECT OP RELATION OR STATUS OP PARTIES—p 738 

§ 14. In general—p 738 

15. Business, official, or social relations—^p 739 

16. Family and blood relationship in general—p 740 

17. Parent and child in general—p 746 

18. Foster parent and child—^p 750 

19. Parent and stepchild—p 751 

' 20. Parent and son-in-law or daughter-in-law—p 751 

21. Grandparent and grandchild—p 752 

22. Brother and sister—p 753 

23. Uncle or aunt and nephew or niece—p 754 

24. Cousins—p 755 

25. Persons livii^ together in concubinage or void marriage—p 755 

26. Persons contemplating marriage—^p 756 


See also descriptive word index in the back of this volume 
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m. BPPEOT or EXPRESS CONTRACT—p 766 

§ 27. In general—756 

28. Contract under seal—758 

29. Contract silent as to compensation, period of service, or time of payment p 758 

30. Invalid or unenforceable contract—^p 759 

31. Rescission or modification of contract—p 762 

32. Performance of contract—^p 764 

33. -Performance not in strict compliance with contract—^p 766 

34. -Part performance in general—^p 767 

35. -Full performance excused—^p 769 

36. Additional or extra work—^p 772 

IV. ACTIONS—p 773 

§ 37. Nature and form of remedy—p 773 

38. Jurisdiction and venue—^p 775 

39. Conditions precedent—p 775 

40. Defenses—p 776 

41. Persons entitled—^p 778 

42. Persons liable—^p 779 

43. Parties and process—p 780 

44. Time to sue and limitations—^p 781 

45. Declaration, petition, or complaint—781 

46. Plea or answer and subsequent pleadings—^p 787 

47. Issues, proof, and variance—^p 789 

48. Presumptions and burden of proof—p 795 

49. Admissibility of evidence—^p 797 

50. -Gratuitous services and relation of parties—^p 799 

51 . -Express or special contract—p 799 

52. -Value of services and amount of compensation—p 800 

53. -Skill used and sufEciency of performance—^p 802 

54. Weight and sufEciency of evidence—^p 803 

55. -Acceptance, request, gratuitous services, and agreement to pay—p 804 

56. - Services between persons in family relation—p 806 

57. - Value of services and amount of compensation—^p 807, 

58. -Special contract—p 809 

59. -Skill used and suflSciency of performance—p 810 

60. Trial—p 811 

61. -Questions of law and fact—^p 811 

62. -Instructions—^p 815 

63. -Verdict and findings—p 817 

64. Judgment and review—818 

V. AMOXINT OP RECOVERY—p 819 

§ 65. In absence of express contract—p 819 
66 (1). Effect of express contract—p 824 

66 (2). - Contract silent as to compensation—p 824 

66 (3). -Invalid or unenforceable contract—p 825 

66 (4). -Rescission of contract—^p826 

66 (5). -Performance of contract—^p 827 

66 (6).-Performance not in strict compliance with contract—p 828 

66 (7),-Untimely performance—^p 829 

66 (8).-Part performance—p 829 

66 (9). -Additional or extra work-p 832 

67. Recovery of expenses and profits—^p 833 


See also descriptive word index in the back of this volume 
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L NATTOE AND GROUNDS OP OBLIGATION IN GENERAL 


§ 1, Necessity of Contract 

A contract, express or Implied, Is generally essential 
to recovery for work and labor. 

It is not essential to recovery for work and labor 
that there should be an express, or specific, con¬ 


tract to pay therefor,! since, in the absence of an 
express contract, the law will, in a proi«r case, and 
if the facts justify it, imply a promise to pay, 
for which implication a mutual intention to con¬ 
tract has been required.® 


1 , tr.S.—City Ice & Fuel Co. v. 
Brleht, C.C.A.Mioh., 7S F.2d 461. 

Marduandt-Glenn Corp. v. Lume- 
lite Corp., D.C.N.T., 11 P.II.D. 176. 
CaL—Seib v. Mitchell, 52 P.2d 281, 
10 C.A.2d 91—Mayborne v. Citi¬ 
zens' Trust & Savings Bank, 188 
P. 1034, 46 C.A. 178. 

Idaho.—Cook v. Saltzer, 257 P.2d 228, 
74 Idaho 97. 

Ill._ ^Floyd V. Smith's Estate, 60 N. 

B.2d 254, 320 IlLApp. 171. 

Kan.—State ex rel. Beckstrom v. 

Glenn, 61 P.2d 1364, 144 Kan. 461. 
Ky.—^Hartlage v. Buchheit, 264 S.W. 
2d 343. 

Minn.—^In re Superior’s Estate, 300 
N.W. 393, 211 Minn. 108, stating 
California law. 

Mo.—Songer v. Brittain, App., 272 S. 
■W.2d 16. 

N.Y.—^American Mint Corp. v. Ex 
Lax. Inc., 31 N.Y.S.2d 708, 263 App. 
Dlv. 89, appeal denied 32 N.Y,S.2d 
1016, 263 App.Eiv. 809, 

Okl.—^Popplewell v. Gregory, 189 P. 

2d 941, 199 Okl. 681. 

Utah.—Wooldridge v. Wareing, 236 
P.2d 341, 120 Utah 614. 

71 C.J. P 37 note 1. 

Necessity of express contract in case 
of parent and child see infra § 17. 
Services rendered to decedent see 
Executors and Administrators S 
370. 

Wages and other remuneration of 
employee see Master and Servant 
S§ 81-160(13) 


XntexLtloii of parties os to payment 
(1) An actual contract to pay for 
services need not be shown to en¬ 
title person rendering services to 
compensation if circumstances are 
such as to show an intention on part 
of both parties that services are to 
be paid for. . « 

S.C.—In re Llmchouse's Estate, 16 s. 
E.2d 1, 198 S.C. 15. 

(2) Expectation of payment see 
infra §§ 8, 9. 

Assumption as to contract 

Where minds of parties seeking 
to contract fail to meet, and serv¬ 
ices are rendered under the assump¬ 
tion that there is a contract, an 6b- 
ligation to pay the reasonable worth 
thereof will ordinarily be raised by 

the law. . . . 

—Shapiro v. Solomon, 126 A.2a 
654, 42 N.J.Super. 377. 

2 . Ala,—Richards v. Williams, 166 
So. 820, 231 Ala. 460. 


Cal.—Lazzarevich v. Lazzarevich, 200 
P.2d 49, 88 C.A.2d 708. 

Conn.—Freda v. Smith, 111 A.2d 679, 
142 Conn. 126—Collins v. Lewis, 
149 A. 668, 111 Conn. 299. 

Idaho.— Cook v. Saltzer, 257 P.2d 
228, 74 Idaho 97. 

Ill. — ^pioyd V. Smith's Estate, 60 N. 

B.2d 264, 320 Ill.App. 171. 

Iowa.—^Dunlop v. Hemingway, 63 N. 

W.2d 901. 246 Iowa 696. 

Ky.—^Hartlage v. Buchheit, 254 S.W. 
2d 343. 

La.—^Bouterie v. Carre, App., 6 So.2d 
218. 

Mo.—Corpus Juris <dtad In Kolb v. 
Howard Corp., App., 219 S.W.2d 
856, 869—^Abresch v. Schultz, App., 
216 S.-W.2d 134. 

Neb.—Umberger v. Sankey, 60 N.W. 

2d 346, 154 Neb. 881. 

N.J.—Rubensteln v. Lopsevich, 72 A. 
2d 518, 4 N.J. 282. 

N.Y.—^American Mint Corp. v. Ex 
Lax, Inc., 31 N.Y.S.2d 708, 263 App. 
Div. 89, appeal denied 32 N.Y.S.2d 
1016, 263 App.Div. 869. 

Okl.—Popplewell v. Gregory, 189 F. 

2d 941, 199|Okl. 681. 

Pa,—^In re Rhodes’ Estate, Orph., 58 
DauphCo. 428. 

71 C.jr. P 37 note 8. 

*Tt is sufficient if from the facts 
and circumstances it reasonably can 
be inferred that compensation was 
in the view and contemplation of the 
parties." ^ 

Cal,—Seib v, Mitchell, 62 F.2d 281, 
282, 10 C.A.2d 91 —Mayborne v. 
Citizens' Trust & Savings Bank, 
188 P, 1034, 1036, 46 C.A. 178. 


Where rendition of services Is es¬ 
tablished, the law implies a prom¬ 
ise to pay for the services. 

Cal.—^Leonl v. Delany, 188 F.2d 765, 
83 C.A.2d 303, rehearing denied 189 
P.2d 617, 83 C.A. 303. 

Minn.—^In re Superior's Estate, 300 
N.W, 393f 211 Minn. 108, stating 
California law. 


(1) Test of whether implied con¬ 
tract had been created by rendition 
of personal services is whether pay¬ 
ment was understood and Intended 
or was naturally anticipated. 

Mich.—-In re Sponger's Estate, 67 N. 

W.2d 730, 341 Mich. 491. 

(2) Expectation of payment see 
infra SS 8, 9. 

(3) Whether or not the law pre¬ 
sumes or implies promise or obliga¬ 
tion to pay .for services rendered de- 
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pends on nature of relationship of 
parties, their circumstances in life, 
other matters affecting relationship, 
and all relevant facts and circum- 

Mo.—Runnels v. Allen, App., 170 S, 
W.2d 144—^Runnels v. Allen’s 
Adm'r, App., 109 S.W.2d 73. 

Pair iafezenoe from conduct 

Promise to pay must be fair in¬ 
ference from benefited party’s con¬ 
duct. ^ _ _ 

Ohio.—Weinstein v. Newman, 101 N. 
B.2d 772, 89 Ohio App. 301. 

Services not gratuitous 

(1) Law implies a promise to pay 
for services performed under cir¬ 
cumstances disclosing that they 
-w^ere not gratuitously rendered. 

CaL—^Long v. Rumsey, 84 P.2d 146, 

12 C.2d 334. 

LaPorge v. Groendyke, 238 P.2a 
1079, 108 C.A.2d 522. 

(2) Gratuitous services see infra 
§ 9. 

Obligation in egnlty and good con¬ 
science 

Contract or promise is implied 1% 
law where services are received un¬ 
der such circumstances that in eQul- 
ty and good conscience recipient 
should pay for them. 

Ky.—^Thompson v. Hunter, 269 S.W. 
2d 266. 

Matters implying agreement 

Where services are performed by 
one not a member of recipient's 
family, agreement to pay for them 
may be implied from the mutual re¬ 
lations, the situation and conduct of 
the parties, and the nature and char¬ 
acter of the services. 

Ind.—Johnson v. Gaugh’s Estate, 124 
N.E.2d 704, 126 Ind.App. 610—^First 
Bank & Trust Co. of South Bend 
v. Tellson, 118 N.B.2d 496. 124 Ind. 
App. 478 —Winston v. Kirkpatrick, 
37 N.B.2d 18, 110 Ind.App. 183— 
Richmire v. Beardurff, 166 N.E. 
720, 86 Ind.App. 31. 


8, Tex.—Stephens v. Mills County, 
Civ.App., 113 S.W. 2d 944. 

“There is no implied contract to 
pay for services unless the circum¬ 
stances are such as, according to 
the ordinary course of dealings and 
the common understanding of men, 
show a mutual intention to contract. 
The circumstances under which the 
services are rendered must be such 
as to raise the inference of a prom¬ 
ise to pay." 



98 C.J.S. 


§ 1 WORK & LABOR 

Under a number of authorities, there must be 
a contract express or implied,^ that is, proof of 
either a contract made by the parties or of facts 
creating a liability by implication of law in cases 
where a promise to pay will not be implied as a 
matter of law, an actual agreement must be proved.® 


However, recovery on a quasi-contractual basis has 
been permitted where the holding also was that 
there was no express or implied contract.*^ 

In the absence of an express agreement, the ob¬ 
ligation, if any, to pay for work and labor rests 
on a quantum meruit,® and may arise by legal im- 


Tex.—Weir v. Harrison County, Civ. 
App., 161 S.W.2d 322, 828. 

4. Ind.—Acme-Bvans Co. v. 
Schnepf, 15 N.E.2d 742, 105 Ind. 
App. 475. 

N.C.—^Thormer v. Lexinffton Mail 
Order Co., 85 S.B.2d 140, 241 N.C. 
249. 

Pa.—Feigler v. Daugrherty, Com.Pl., 
54 York Leg.Kec. 35. 

Tex.—^Blakeley v. Fresno Oil Co., 
Civ.App., 208 S.W.2d 902. 

Va.—Mullins v. Mingo Lime & Lum¬ 
ber Co., 10 S.K2d 492, 176 Va. 44. 
71 C.J. p 38 note 5. 

Liability as limited to person con¬ 
tracting see Infra $ 42. 

Services rendered voluntarily see In¬ 
fra S 7. 

'‘The basis of an obligation to pay 
for personal services must of course, 
be a contract, either express or Im¬ 
plied.” 

Tenn.—^Nashville Breeko Block & 
Tile Co. V. Hop ton, 196 S.W.2d 
1010, 1016, 29 Tenn.App. 894. 

Presumption of contract of hiring 
Where a man is found to have 
done work for another and there 
appears no known relation between 
them that accounts for such service, 
law presumes a contract of hiring. 
Pa.—Lach v. Pleth, 64 A.2d 821, 361 
Pa. 340—Hertzog v. Hertzog, 29 Pa. 
465. ‘ 

Contract htid shown 
Mo.—^Roper v. Clanton, App., 268 
S.W.2d 283. 

Contract h^d not shown 

Xj.s.— ^Kash V. Alaska Airlines, D.C. 

N.T., 94 F.Supp. 428. 

La.—^Willis v. Mills Tooke Proper¬ 
ties, App., 42 So.2d 648. 

Me.—MacQuinn v. Patterson, 85 A.2d 
183, 147 Me. 196. 

Wash.—^Dorsey v. Strand, 150 P.2d 
702, 21 Wash.2d 217. 

Conduct tantamount to frand 
However, where there was no evi¬ 
dence that work and materials fur¬ 
nished by plaintiff were supplied 
under an express or implied agree¬ 
ment that defendant would pay for 
them, plaintiff was not entitled to 
recover the value of such labor and 
materials In an action of contract, 
but could maintain a suit in egulty 
on theory of defendant's unjust en¬ 
richment at expense of plaintiff by 
conduct on defendant's part tanta¬ 
mount to fraud. 

Mass.—Doulllette ▼. Parmenter, 139 
N.B.2d 526. 


5. Mass.—^Fisher v. Drew, 141 N.E. 
875. 247 Mass. 178, 80 A.L.R. 798. 

Contracts for specific articles or 
services see Contracts § 366. 

6. Or.—^In re McLain's Estate, 270 
P. 534. 126 Or. 456. 

7. U.S.—^Nash v. Alaska Airlines, 
D.C.N.Y., 94 F.Supp. 428. 

8. tr.s.—^Northern Truck Line v. 
Dunn, C.C.AAlaska, 167 F.2d 660— 
Carpenter v. Josey Oil Co., C.C.A 
Okl., 26 F.2d 442. 

Bale v. Oliver, D.C.Alai^a, 110 
F.Supp. 484. 

Idaho.—Cook v. Saltzer, 257 P.2d 228, 
74 Idaho 97. 

Ky.—Thompson v. Hunter's Bx’r, 269 
S.W.2d 266—^Kruse's Adm'r v. 
Corder, 81 S.W.2d 600, 258 Ky. 
774. 

La.—^Bouterie v. Carre, App., 6 So. 
2d 218—H. A. Bauman, Inc., v. 
Tilly, App., 185 So. 604—Friede v. 
Myles Salt Co., App., 177 So. 105. 
Minn.—In re Superior's Estate, 300 
N.W. 393, 211 Minn. 108, stating 
California law. 

Mo.—State ex rel. Elec. Household 
Stores v. Hostetter, 8^ S.W’.2d 28, 
338 Mo. 79. 

Songer v. Brittain, App., 272 
S.W.2d 16—Roper v. Clanton, App., 
258 S.W,2d 283—Kolb v. Howard 
Corp,, App., 219 S.W.2d 856— 
Rodgers v. Levy, App., 199 S.W.2d 
79—Tomasso v. Sorbets, App., 147 
S.W.2d 151. 

Neb.—^Umberger v. Sankey, 60 N.W. 

2d 346, 164 Neb. 881. 

N.Y.—^Towers v. Doroshaw, 169 
N.T.S.2d 367, 5 Mlsc.2d 241—In re 
Taylor's Estate, 129 N.T.S.2d 169, 
206 Misc. 872—^In re Mulderig, 
91 N.T.S.2d 896, 196 Misc. 627. 

Harris v. Beauty Laboratory, 142 
N.Y.S.2d 676—In re Harvey's 
Estate. 102 N.T.S.2d 726. 

N.C.—Thormer v. Lexington Mail 
Order Co.. 85 S.B.2d 140, 241 N.C. 
249. 

Pa.—^Lenker v. Thayer, 3 Pa.Dist. & 
Co.2d 117, 68 Dauph.Co. 21. 

In re Woem’s Estate, Orph., 84 
Del.Co. 190. 

S.C.—McConnell v. Crocker, 60 S.B.2d 
673, 217 S.C. 834. 

Tenn.—Lazenby v. Sachse, 9 Tenn. 
App. 1. 

Tex—^Blalack v. Johnson, Civ.App., 
293 S.W.2d 811—^Tramonte v. A J. 
Rasmussen & Sons, Civ.App., 167 
S.W.2d 666. 

61 C.J. p 116 note 1. 

Quantum meruit generally see 73 
aXS. p 1269 notes 20-25. 
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Implied contract 

(1) Quantum meruit must rest on 
implied contract. 

N.C.—Twiford v. Waterfleld, 83 S.E. 
2d 648, 240 N.C. 682—Lindley v. 
Frazier, 65 S.E.2d 816, 231 N.C.. 
44. 

(2) Liability on quantum meruit 
is liability on an implied contract^ 
or contract Implied in law, as dis¬ 
tinct from liability on implied con¬ 
tract proper, or contract implied in 
fact. 

Tex—Wyche v. Perrin, Civ.App., 223 
S.W.2d 330, refused no reversible 
erroi>—Dallas Joint Stock Land 
Bank Co. v. Colbert, Civ.App., 127 
S.W.2d 1004, reversed on other 
grounds Colbert v. Dallas Joint 
Stock Land Bank, 150 S.W.2d 771*. 
136 Tex 268. 

Basis of recovery 

(1) Basis for recovery on quantumu 
meruit for services performed is un¬ 
just enrichment. 

U.S.—Sickelco v. Union Pac. R. Co.,. 
C.C.A.Cal., Ill P.2d 746. 

(2) Basis of recovery on quantum 
meruit theory is actual rendition of" 
services; thus, where commissions- 
sought to he recovered by salesman 
were for orders received by em¬ 
ployer and executed subsequent to- 
salesman's discharge, no service 
could have been performed in connec¬ 
tion therewith, so that salesman, 
could not recover on quantum meruit 
theory. 

N.Y.—^Hooke v. Petroleum Heat &' 
Power Co., 66 N.Y.S.2d 116. 

(3) Quantum meruit is founded on. 
rule that it is inequitable for a party 
to refuse to pay for the benefits he 
received or for work performed for 
him with his knowledge and consent 
by someone who is authorized to- 
expect remuneration therefor. 

Tex.—^Kramer v. Wilson, CivApp., 
226 S.W.2d 675—Parks v. Kelley. 
Civ.App., 147 S.W.2d 821. 

(4) Principle of recovery on a.. 
quantum meruit is that one is obli¬ 
gated to pay for services rendered, 
to him where he stands by cmd per¬ 
mits others to perform services in. 
his behalf under circumstances in. 
which he must reasonably know that 
they are being performed with the- 
expectation of remuneration, and he- 
makes no effort to prevent their per¬ 
formance or disabuse the expectant 
mind of the one performing them. 
Tex—^Parks v. Kelley, Ciy.App., 126*. 

S.W.2d 634. 
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plication without regard to the assent of the par¬ 
ties,^ on the theory or doctrine of unjust enrich¬ 
ment,or performance by one not a mere volun¬ 


teer of a legal duty resting on another, as <hscussed 
infra § 7 , or may result from a contract inferred, 
or implied, in fact,il or as a matter of law, 12 or 


(6) Recovery on a quantum meruit 
cannot be had unless there was a 
contract, express or implied, between 
the parties, or unless services ren¬ 
dered by plaintiff or use of his 
property inured to benefit of defend¬ 
ant under such circumstances as to 
imply an obligation to pay for it 
La.—Granger v. Fontenot, App., 8 
So.2d 216. 

(6) Fact that employer knowingly 
accepted benefit of employee’s serv¬ 
ices is gist of right to recover on 
quantum meruit under rule that it 
would be inequitable for one who has 
accepted services of another to re¬ 
fuse pa 3 rment therefor. 

Tex.—Colbert v. EteiUas Joint Stock 
Land Bank of Dallas, 102 S.W.2d 
1031, 129 Tex. 235. 

Basis of aotion 

(1) An action on quantum meruit 
for services rendered is based on the 
principle that where services are 
rendered for compensation without 
a valid agreement as to price, there 
Is an obligation to pay their rea¬ 
sonable value, and that, if they are 
rendered continuously without a 
valid agreement as to time of pay¬ 
ment, there is an obligation to pay 
when they have been completed. 

Cal.—Sappa v. Crestetto, 177 P.2d 

950, 78 C.A.2d 362. 

(2) Amount of recovery generally 
see infra §§ 66—67. 

(3) Time of payment generally see 
Payment § 6. 

on. quantum meruit unliqui¬ 
dated 

La.—Sugar Field OH Co. v. Carter. 38 
So.2d 249. 214 La. 686. 

Constmotion contraot partially per¬ 
formed 

Where a construction contract Is 
breached by owner, and contractor 
acquiesces in breach, treats contract 
as rescinded, and attempts recovery 
on quantum meruit in so far as he 
has performed, it must be found, to 
justify recovery for materials, thatj 
title thereto has passed to owner. 

—Scott V. Rapid Valley Race 
Track, 66 N.W.ad 713, 76 S.D. 424, 

Blfiioulties In fixing worth of serv- 
loea 

Fact that dimculties were encoun¬ 
tered in fixing reasonable worth of 
plaintiff’s sorvioes did not deprive 
him of right to compensation on a 
quantum meruit basis. 

U.S.— ^piiiois V. Billingsley, C.A.N.T., 
179 F.2d 206. 

9. Ark.—Cotnam v. Wisdom, 104 
S.W.*164, 83 Ark. 601, 12 L.R.A.N.S. 
1090, 119 Am.S.R. 157. 

71 C.J. p 38 note 9. 


’’Quantum meruit refers to con¬ 
tracts implied in fact or to obliga¬ 
tions imposed by law without re¬ 
gard to the intention or assent of the 
parties bound, for reasons dictated 
by reason or justice.** 

N.H.—State V. Haley, 46 A.2d 633. 
636, 94 N.H. 69. 

10. U.S.—Federal Royalty Co. v. 

Knox, C.C.A.Miss., 114 F.2d 78. 
Cal.—McCaffrey v. Cronin, 295 P.2d 
687, 140 C.A.2d 528. 

La.—Bascle v. Perez, 71 So.2d 661, 
224 La. 1014—Doll v. Albert Weib- 
len Marble & Granite Co., 22 So.2d 
69, 207 La. 769—^Elam v. Shushan, 
17 So.2d 713, 205 La. 471. 

Iilass.—Douillette v. Parmenter, 139 
]Sr.E.2d 626. 

Minn.—TUjarvi v. Brockphaler, 7 
N.W.2d 314, 213 Minn. 385—^Karon 
V. Kellogg, 261 N.W. 861, 195 Minn. 
134. 

Mo.—^Beckemeler v. Baessler, 270 
S.W.2d 782. 

Roper V. Clanton, App., 258 S.W. 
2d 283. 

N.C.—Thormer v. Lexington Mall Or¬ 
der Co.. 85 S.B.2d 140, 241 N.C. 249. 
Tex.—Colbert v. Dallas Joint Stock 
Land Bank, 102 S.W.2d 1031, 129 
Tex. 236. 

Tramonte v. A. J. Rasmussen & 
Sons, Civ.App., 167 S.W.2d 666. 
Utah.—Wooldridge v. Warelng, 23 S 
P.2d 341, 120 Utah 514. 

Wash.—Kerr v. King County, 269 
P.2d 398, 42 Wash.2a 845. 

71 C.J. P 38 note 10. 

’Tt would not be just for one per¬ 
son to receive a benefit by reason of 
the labors of another without being 
compelled to give reasonable com¬ 
pensation therefor.” 

Xj.s.—Sickolco V. Union Pac. R. Co., 
C.C.A.Cal., Ill F.2d 746, 760. 
Equitable pxliLoiples 

Under statute, a furnisher of labor 
and materials seeking to recover 
against the owner of the property 
Improved, on the ground of unjust 
enrichment, must recover, if at all, 
on the basis of equitable principles. 
La.—Clarke v. Shaffett, App., 37 So. 
2d 66—A. Bauman, Inc., v. Tilly, 
App,, 185 So. 504. 

Beasonable value received 

No unjust enrichment results when 
promisee has received reasonable 
value of his services. 

Cal.—Ruinello v. Murray, 227 P.2d 
261, 36 C.2d 687. 

tTuJust emrichment held iu)t shown 

(1) Generally. 

Utah.—Baugh v. Darley, 184 P.2d 
336, 112 Utah 1. 

(2) As a matter of law. 

L.c.—^Burgess v. Grooms, Mun,App., 
81 A.2d 338. 


11. N.J.—Shapiro v. Solomon, 126 
A.2d 664, 42 N.J.Super. 377. 

Pa.—^Pelgler v. Daugherty, Com.Pl., 
64 York Leg.Rec. 35. 

Utah.—Wooldridge v. Warelng, 236 
P.2d 841,120 Utah 614. 

71 C.J. p 88 note 12. 

Bequlrements for contract implied 
in fact 

(1) Contract implied in fact arises 
from acceptance of beneficial serv¬ 
ices for which compensation would 
ordinarily have been paid. 

M:ich.—^DeCalre v. Bishop’s Estate, 
47 N.W.2d 601. 330 Mich. 378— 
In re Mazurklewicz' Estate, 43 
N.W.2d 86, 328 Mich. 120. 

(2) Contract implied in fact 
arises when services are performed 
by one who at the time expects 
compensation from another who ex¬ 
pects at the time to pay therefor. 
Mich.—^In re Jorgenson's Estate, 32 

N.W.2d 902, 321 Mich. 694—In re 
I Pierson’s Estate, 276 N.W. 498, 282 
Mich. 411. 

(3) When there Is a meeting of 
minds or an expectation that one 
party will receive payment for serv¬ 
ices rendered and the other will 
pay for services accepted, a contract 
implied in fact is fonned. 

Ky.—Johnson’s Adm’r v. Johnson, 
244 S.W.2d 969. 

(4) To establish contract implied 
in fact, as form of express contract, 
It Is not necessary that evidence 
show categorical promise by the re¬ 
cipient to pay for the services and 
also like agreement by performer to 
render services on that promise; and 
if proved facts and circumstances 
are such as to demonstrate fairly 
that both party rendering services 
and one receiving them expected, 
understood, and intended that com¬ 
pensation would be made, then court 
or jury are authorized to find ex¬ 
press contract for payment. 

Ky.—State Auto. Ins. Co. v. Wil¬ 
son, 280 S.W.2d 637—Cheatham's 
Bx’r V. Parr. 214 S.W.2d 95, 308 
Ky. 183, 

Ability to afford services 
If a defendant cannot afford the 
services, contract Implied from facts 
must be one that he could have 
afforded and would be presumed to 
have made. 

N.T.—^Moldauer v. Walzer, 95 N.T.S. 

2d 818, 197 Misc. 649. 

Contract held not implied in fact 
XJ.S.—^Davls V. General Poods Cor¬ 
poration. D.C.N.T., 21 P.Supp. 445. 

ifi. U.S.—City Ice & B\iel Co. v. 

Bright, C.C.A.Mich., 73 P.2d 461. 
N.T.—In re Taylor’s Estate, 129 N. 
T.S.2d 159, 205 Misc. 872. 
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from quasi-contract.^^ In determining the inten¬ 
tion of the parties with respect to compensation for 
the labor performed, the court may properly con¬ 
sider the justice or injustice of a claim therefor.^^ 

Implication of a contract to pay for services is 
greatly narrowed by rules of statutory and judicial 
construction;^® the courts should exercise caution 
in imposing the obligations of an implied contract 
of this nature;^® and the law does not imply a 
contract to pay for any or all services rendered 
by one person to another.^*^ Thus, there is no room 
for finding an implied promise to pay when it ap¬ 
pears that defendant, before the services were per¬ 
formed, expressly refused to pay.^^ 

A claim on an implied contract for the value of 
labor and material furnished has been held one 
peculiarly of common-law cognizance,being noth¬ 
ing more than a money demand for labor and ma¬ 
terials furnished.^® 

In Puerto Rico, under the provisions of the civil 
code, a recovery cannot be had for services in the 
absence of an agreement to pay wages, or of some 
custom or practice to pay wages in the particular 
class of hiring or services.^i 


Consideration* Performance and acceptance of 
services constitute a sufficient consideration to sup¬ 
port a promise implied in law to pay for them.^^ 

Owner of property is not rendered liable for 
services and materials incidental thereto by the sin¬ 
gle fact that such services and materials were ex¬ 
pended on his property, 28 with his knowledge and 
without objection on his part,^^ and it has been 
said that the doctrine of unjust enrichment, as ap¬ 
plied to such claims, finds its basis not so much in 
benefit to the property as in the theory of some 
express or implied contractual relation between 
claimant and owner.^® 

§ 2. Services Rendered 

The time Involved In negotiating for the performance 
of services thereafter performed and charged for Is not 
compensable. 

A person is not entitled to charge for the time 
involved in mere negotiations for the performance 
of services which are thereafter performed and 
charged for.28 

Since summer fallow is a condition created by 
work and labor, the one creating it may be entitled 
to compensation for his work and labor.27 


Pa,—^Feigrler v. Daugherty, Com.Pl., 
S4 York Lieg.Rec. 85. 

EzpexLses iiLCurred 

Amount due for work and labor 
done, in absence of stipulation to 
the contrary, is payable as a matter 
of law when expenses are incurred, 
Ala,—^Marlowe v. McMichael, 81 So. 
2d 645, 249 Ala. 498. 

Ckmtraot held not ImpUed in. law 
XJ.S.—^Davis V. General Foods Cor¬ 
poration, D.C.N.T., 21 P.Supp. 446. 

13. TT.S.—Nash v. Alaska Airlines, 
D.C.N.T., 94 F.Supp. 428, 

Minn.—^Roberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 

Minn. 184—Karon v. Kellogg, 261 
N.W. 861, 196 Minn. 184. 

N.T.—In re Taylor’s Estate, 129 N. 
T.S.2d 159, 205 Misc. 872—^Moldau- 
er V. Walzer, 95 N.Y.S.2d 818, 197 
Misc. 649. 

N.C.—^Thormer v. Lexington Mail 
Order Co.. 85 S.B.2d 140. 241 N.C. 
249. 

Tenn.—Murray v. Grissim, App., 290 
S.W.2d 888. 

BeuuixemeAt for recovery 

Recovery may be had on theory 
of Quasi-contract where there is no 
actual contract, express or implied in 
fact, but it would be unjust to per¬ 
mit defendant to receive the benefit 
of plalntifTs services without com¬ 
pensating him therefor* 


Minn.—Koberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 Minn. 
184. 

QuAsi-contxaot held not tfiiown 
XJ.S.—Davis V. General Foods Cor¬ 
poration, D.C.N.Y., 21 P.Supp. 445. 

14. Tex.—Wyche v, Perrin, Civ. 
App., 228 S.W.2d 830, refused no 
reversible error. 

71 C.J. p 88 note 13. 

15. Ky.—Goodall v. Warden’s Adm’r, 
133 S,W.2d 944, 280 Ky. 632. 

16^ Utah.—McCollum v. Clothier, 
241 P.2d 468, 121 Utah 811. 
Implied contract h^ not shown 
D.C,—^Burgess v. Grooms, MunA.pp., 
81 A.2d 338. 

Mass.—^La Chance v. Rigoli, 91 N.E. 
2d 204, 326 Mass. 425. 

17. Ky.—Goodall v. Warden’s Adm’r, 
133 S.W.2d 944, 280 Ky. 632. 

la U.S.—Jarka Corporation of Bal¬ 
timore V. Pennsylvania R. Co., D.C. 
Md., 42 F.Supp. 371, affirmed, C.C. 
A., 130 F.2d 804. 

19. Fla.—Gulf Life Ins. Co. v. Hills¬ 
borough County, 176 So. 72, 129 
Fla. 98. 

fiOi Fla.—Gulf Life Ina Co. v. Hills¬ 
borough County, supra. 

21. Puerto Rico.—Garcia v. Canada, 
11 Puerto Rico 403. 

1 18 C.J. p 275 note 71. 
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22. U.S.—City Ice & Fuel Co. v. 
Bright, C.C.A.Mich., 73 F.2d 461. 

Cal.—Krieger v. Feeny, 112 P. 901, 
14 C.A. 638. • 

TTaw —Corpus Juris quoted in State 
ex rel. Beckstrom v. Glenn, 61 P.2d 
1364, 1355, 144 Kan. 461. 

Necessity of consideration to sup¬ 
port action of assumpsit see As¬ 
sumpsit, Action of § 4. 

23. Conn.—^Kelley v. Hance, 142 A. 
683, 108 Conn. 186. 

Wyo.—Metcalfe v. Winchester, 262 
P.2d 404, 72 Wyo. 142. 

71 C.J. p 38 note 16. 

Necessity and effect of benefit gen¬ 
erally see infra § 6. 

Erection of house 
One cannot, merely by erecting a 
house on land of another, compel 
him to pay for it even if land is 
benefited by erection of the struc¬ 
ture. 

Mass.—La Chance v. Rigoli, 91 N.E. 
2d 204, 825 Mass. 425. 

24. N.Y.—Smith v. Vara, 241 N.Y.S. 
202, 136 Misc. 500. 

71 C.J. P 38 note 17. 

25. N.Y.—^Auerbach r. Alland, 196 
N.Y.S. 145. 

26. Wis.—^Heinemann Bros. Co. v. 
Wendt, 209 N.W. 699, 190 Wis. 603. 

27- Wash.—Preugschat v. Hedges^ 
> 251 P.2d 166, 41 Wash.2d 660. 
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§ 3. Materials Furnished 
The effect of accepting materials is discussed in¬ 
fra § 10, and of a request for materials, infra § 11. 
Examine Pocket Parts for later cases. 

§ 4. Expenses Incurred 
The recovery of expenses is discussed infra § 67. 
Examine Pocket Parts for later cases. 

§ 5. Performance of Services 

Performance of the work sued for is essential to re¬ 
covery on quantum meruit. 

Performance of the work and labor sued for is 
essential to a recovery therefor on a quantum mer¬ 
uit,^8 and, in the absence of an express contract, 
a promise to pay for services will not be implied 
until they have been performed.29 
It is held that the mere rendition of services does 
not of itself carry the right to compensation^® or 
imply an agreement to pay;8l under other author¬ 
ity, a presumption that payment is to be made arises 
from proof that services were rendered.®^ 

Services should conform to directions in order to 
warrant recovery of compcnsation.33 

§ 6. Conferment of Benefit 

a. In general; as ground for implica¬ 

tion of contract 

b. As essential element of liability 


a. In Gleneral; as Giotmd for ImplicatLon of 
Oontract 

Authorities differ as to whether the receipt of benefit 
from the work or service of another imposes an obligation 
on, or implies a promise by, the recipient of the benefit to 
pay therefor. 

Under some authorities, the rendition of valua¬ 
ble services by one to another, who knowingly re¬ 
ceives the benefit of them, is evidence of a mutual 
understanding that they are to be paid for;34 the 
law contemplates that when one receives a benefit 
at the expense, or to the detriment, of another, he 
should compensate the latter to the extent of the 
reasonable value of the benefit received.35 Where 
a party derives any benefit from services rendered 
by another, the law reasonably implies, on the part 
of the one who has received such benefit, a prom¬ 
ise to pay,38 which promise is enforced on grounds 
of justice in order to compel the performance of 
a legal and moral duty.^^ This rule applies at least 
where the work is done with the knowledge or ap¬ 
probation of the party benefited,38 and unless it 
appears that there was an understanding that no 
compensation should be given ;39 where there is 
such an understanding the law will not imply a 
promise,^® and such understanding may be im¬ 
plied from circumstances.4i 

A presumption of law arises that the person en¬ 
joying the benefit of the services is bound to pay 
for them,42 subject to rebuttal by proof that the 


28. U.S,—Sickclco V, Union Pac. R. 
Co.. C.C.A.Cal.. Ill F.2<i 746. 

71 C.J. P 38 noto 20. 

Faulty performance depriving re¬ 
cipient of benefit see infra § 6b. 
Imperfect or partial performance of 
work under express contract see 
infra $§ 33. 34. 

29. N.T.—Wheeler v. Cropsey, 5 
How.Pr. 288. 

30. U.S.—^In re McCarthy Portable 
Rllevator Co., D.C.N.J., 196 F. 247, 
affirmed 201 F. 923, 120 C.C.A. 
261. 

71 C.J. p 39 note 22. 

‘‘The mere fact that services are 
rendered by one person to another, 
even with the latter’s knowledge, is 
not in itself sufficient to entitle per¬ 
son rendering the services to re¬ 
cover upon an implied contract. It 
must appear that the services ren¬ 
dered were of the sort that as a 
rule people expect to be paid for." 
Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 66, 66. 

31. Mich.—In re Spenger’s Estate, 
67 N.W.2d 730, 841 Mich. 491. 

82. Or.—^Baker v. First Nat Bank of 
PorUand, 298 P.2d 742, 206 Or. 484. 
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33. Del.—^Brinckle v. England, 78 A. 
638, 25 Del. 16. 

71 C.J. p 39 note 23. 

34. Mo.—Patrick v. Crank, App., 110 
S.W.2d 381. 

Wash.—Corpus 3’iiris gaoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 164, 26 Wash.2d 428. 

71 C.J. P 39 noto 24. 

35. Cal.—^Leoni v, Delany, 188 P.2d 
705, 83 C.A.2d 303, rehearing de¬ 
nied 189 P.2d 617, 83 C.A.2d 303. 

Fla.—Dixie Builders v. Partin, 64 
So.2d 811. 

36. Cal.—^McCaffrey v. Cronin, 295 P. 
2d 587, 140 aA.2d 528. 

La.—^Bouterie v. Carre, App., 6 So. 
2d 218. 

Mo.—^Patrick v. Crank, App., 110 S. 
W.2d 381. 

Termination of labor 
Party benefited by another’s labor, 
terminated by event happening with¬ 
out either’s fault, and not Insured 
against by contract between them, 
is liable on Implied promise for net 
value received. 

Ind.—Nesbitt v. Miller, 188 N.E. 702, 
98 IndApp. 195. 

Benefit held ooniTerred 
U,S.—^Hill V. Waxberg, C.A.Alaska, 
287 F.2d 936, 


37. Me.—Colvin v. Barrett, 118 A. 
2d 776, 161 Me. 344—Cole v. Clark, 
27 A. 186, 85 Me. 336, 21 L.R.A. 
714. 

33. Cal.—^Moulin v. Columbet, 22 C. 
608. 

DeRosier v. Vierra, 240 P.2d 
660, 109 C.A.2d 291—^In re Cooper’s 
Estate, 237 P.2d 699, 107 C.A.2d 
692—^Wescoatt v. Meeker, 147 P.2d 
41, 63 C.A.2d 618. 

Me.-^olvin v. Barrett, 118 A.2d 776, 
161 Me. 344—Colo v. Clark, 27 A. 
186, 85 Me. 336, 21 L.R.A, 714. 

39. Cal.—Moulin v. Columbet, 22 C. 
508. 

In re Cooper’s Estate, 237 P.2d 
699, 107 C.A.2d 692—Wescoatt v. 
Meeker, 147 P.2d 41, 53 C.A.2d 
618. 

40. Cal.—^Moulin v. Columbet, 22 C. 
608. 

Wescoatt v. Meeker, 147 P.2d 41, 
68 C.A.2d 618. 

41. Cal.—Moulin v. Columbet, 22 C 
508. 

Wescoatt v. Meeker, 147 P.2d 41, 
63 C.A.2d 618, 

42. Cal.—^Moulin v. Columbet, 22 C. 
508. 

Mendoza v. Gomes, 299 P.2d 707, 
143 C.A.2d 172—^DeRosier v. Vier- 
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services were intended to be gratuitous^^ or by 
particular circumstances from which the law would 
raise the counterpresumption that the services were 
not intended to be a charge against the party ben¬ 
efited thereby.^^ 

However, it has also been held that the estab¬ 
lishment of the fact that services have been ren¬ 
dered by one to another, who knowingly receives 
the benefit thereof, will not in every case sustain 
a finding that the recipient of the services promised 
to pay for them,^® and that the single fact that one 
received benefit from services, work and labor, or 
incidental materials furnished is not sufficient of 
itself to create a legal obligation to pay therefor^® 

Mutual benefit of all parties. Where services are 
performed for the mutual benefit of all parties con¬ 
cerned, the law will not imply a promise to reim- 

burse.'^^ 

Incidental benefit Services performed by one 
for his own advantage, and from which another 
benefits incidentally, are not the subject of a re- 


covery>® The law will not imply a promise on 
the part of one who has benefited by the contract 
of another, to which he is not a party, to pay for 
this gain which inures incidentally by the perform¬ 
ance of the agreement.^9 

b. As Essential Element of Liability 

Benefit to the recipient is essential to his Implied ob¬ 
ligation to pay for work In the absence of a request there¬ 
for, but not where work is performed at his request. 

Recovery on quantum meruit is based on benefit 
accepted or derived for which the law implies a 
contract to pay;®® where no benefit is accepted or 
derived, there is nothing from which such contract 
can be implied.®^ 

In the absence of a request by him, benefit to 
the recipient is an essential element of his implied 
obligation to pay for work or materials,although 
it is not essential to recovery that services rendered 
have any specific value.®® In the case of work per¬ 
formed at the recipient’s request, no benefit to the 
obligor is necessary,®^ and compensation for services 


ra. 240 P,2d 660, 109 C.A.2d 291— 
Fancher v. Brunger, 211 P.2d 633, 
94 G.A.2d 727—Moore v. Spremo, 
164 P.2d 640, 72 C.A,2d 324—Wes- 
coatt V. Meeker, 147 P.2d 41, 63 
C.A.2d 618—Lloyd v. Kleeflsch, 120 
P.2d 97, 48 C.A.2d 408—Seib v. 
Mitchell, 62 P.2d 281, 10 C.A.2d 91, 

43. Cal,—Mayborne v. Citizens’ 

Trust & Savings Bank, 188 P, 
1034, 46 Cjt, 178—Moore v. Spremo, 
164 P.2d 640, 72 C.A,2d 324— 

Wescoatt v. Meeker, 147 P,2d 41, 
63 C.A.2d 618. 

Gratuitous services generally see in¬ 
fra § 9. 

44. Cal,—^Mayborne v. Citizens’ 
Trust & Savings Bank, 188 P, 
1034, 46 C.A. 178—Moore v. Spremo, 
164 P,2d 640, 72 C.A.2d 324—Wes¬ 
coatt V. Meeker, 147 P.2d 41, 63 
C.A.2d 618. 

45. Wash.—Corpus Juris quoted inj 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 25 Wash.2d 428. 

71 C.J. P 39 note 25. 

‘‘While benefit received does not 
estabUsh the legal duty of payment, 
facts and circumstances may show 
a mutual understanding that pay¬ 
ment was to be made.” 

K.H.—Carter v. Provo, 180 A. 258, 
259, 87 N.H. 369. 

48. Ark.—Caldwell v. Missouri 
State Life Ins. Co., 230 S.W.2d 
566, 148 Ark. 474. 

B.C.—^Burgess v. Grooms, Munj^pp., 
81 A.2d 838. 

Pa.—Commercial Credit Corp. v. 

Rumsey, Com.Pl., 2 Cumb.L.J. 60. 
Wash.—Corpus Juris quoted in 


Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 25 Wash.2d 428. 

71 C.J. p 39 note 26. 

Owner’s liability where his property 
is benefited see supra § 1, 

Person benefited as not liable where 
credit given solely to another see 
infra § 42. , 

Services rendered volimtarily see in¬ 
fra § 7. I 

Service without contract or author¬ 
ity 

One may accept benefits accruing 
to him from the acts of another 
who serves without a contract or au¬ 
thority from the beneficiary, and not 
commit himself to financial liability 
to the other party In so acting. 

La.—^Willis v. Mills Tooke Proper¬ 
ties, App., 42 So.2d 648. 

47. N.Y.—Williams v. Adams, 296 
N.T.S. 86, 250 App.Div. 603. 

48. Utah.—^Baugh v. Barley, 184 P. 
2d 336. 112 Utah 1. 

Where Joint venture failed be¬ 
cause of inability of parties to agree 
on the terms. It was equitable to 
permit the loss to fall on the par¬ 
ties to the extent of their respec¬ 
tive time, efforts, and investments. 
U.S.—Reich v. Vegex, Inc., D.C.Pa., 
61 F.Supp. 99, affirmed, C.C.A., 137 
F.2d 647. 

49. Ala.—^Kennedy v. Nelson, 70 So. 
2d 822, 37 Ala.App. 484. 

50. Cal.—^Rowell v. Crow, 209 P.2d 
149, 93 C.A,2d 600. 

51. Cal.—^Rowell v. Crow, supra. 

62. Okl.—^Popplewell v. Gregory, 
189 P.2d 941, 199 Okl. 681. 

Tex.—Wyche v. Perrin, Clv.App., 228 
S.W.2d 330, refused no reversible 
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error—Tramonte v. A. J. Rasmus¬ 
sen & Sons, Civ.App., 167 S.W.2d 
556—^Dallas Joint Stock Land Bank 
V. Colbert, Civ.App., 127 S.W.2d 
1004, reversed on other grounds 
Colbert v. Balias Joint Stock Land 
Bank, 150 S.W.2d 771, 136 Tex. 
268. 

Wash.—Ooxpns Juris quoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 159, 165, 26 Wash.2d 428. 

Wis.—Segnitz v. A. Grossenbach Co., 
149 N.W. 169, 158 Wis. 611. 

71 C.J. p 39 note 27. 

Benefits not accepted or retained 
In action for services performed 
and materials furnished, recovery 
could not be bad where defendant 
did not accept or retain any bene¬ 
fits. 

Cal.—^Mitchell Camera Corp. v. Fox 
Film Corp., 69 P.2d 127, reheard 
64 P.2d 946, 8 C.2d 192. 

Unjust enrichauent not shown 
Where subsequent vendee had done 
plowing on farm under his contract 
of purchase, but court held he had 
no right as against original vendee, 
latter was not liable to subsequent 
vendee for cost of plowing, and he 
was not unjustly enriched in ab¬ 
sence of showing that he had ever 
been in possession of farm or re¬ 
ceived any benefits from the plow¬ 
ing. 

Iowa.—^Morrow v. Goodell, 68 N.W. 
2d 916, 246 Iowa 982. 

53. Wash.—Corpus Juris quoted lu 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 26 Wash.2d 428, 

71 C.J. p 39 note 28. 

54. Wash.—Corpus Juris quoted in 
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performed at the request, and on the credit, of de¬ 
fendant may be recovered of him, although they 
are for another's benefit.55 As appears infra § 8, 
recovery has been denied where services are ren¬ 
dered without expectation of pay, whether or not 
the services are beneficial. 

The fact that materials used in the performance 
of work are damaged to an extent greater than the 
value of the work will not prevent a recovery, when 
such damage was not occasioned by the fault or 
negligence of plaintiff if work is done prop¬ 
erly and in accordance with the directions of the 
employer, it is no defense that the purpose desired 
is not accomplished thereby and the improper 
performance of work is no defense, if it was due 
to the fault of the employer.®* Where, however, 
in an action for work and labor, it appears that 
the work was done so badly as to be of no value 
or benefit to the person for whom it was done, this 
constitutes a good defense,®* and, as discussed in¬ 
fra § 33, benefit is ordinarily essential to recovery 
under the common counts for work imperfectly 
performed under a special contract. 

Loss of goods in transit. Wlicre one has manu¬ 
factured goods under a contract with another, and 
has shipped them to the latter according to his re¬ 
quest, the loss of the goods in transit is no de¬ 
fense to an action for the labor and materials used 
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in their manufacture, unless such loss resulted 
from the negligence of plaintiff.®* 

Ownership of articles repaired. One's right to 
recover for repairs made at the instance and re¬ 
quest of another does not depend on the latter s 
ownership of the article repaired.®^ 

§ 7. Services Rendered Voluntarily 

with some exceptions, the general rule is that vol¬ 
untary services are not compensable In the absence of an 
express promise to pay or circumstances from which a 
promise will be implied. 

One who renders services to another voluntarily 
is not, in the absence of an express promise to pay, 
or circumstances from which a promise will be im¬ 
plied in fact or in law, entitled to compensation 
therefor;®* this rule has been held applicable to 
various kinds of work.®* 

However, there are exceptions to this rule,®^ as 
where the person on whose behalf the service is 
rendered is not sui juris and it is necessary for 
someone temporarily to protect his interests.®® So, 
where one fails or declines to perform an obliga¬ 
tion imposed on him by law, performance of such 
obligation by another may raise an implied con¬ 
tract on the part of the former to pay the latter 
for services rendered and treated as in discharge of 
the former's legal obligation,®® as where one rcla- 


Westem Asphalt Co, v. Valle, 171 
P.2d 150, 166, 26 Wash,2d 428. 

71 C.J. P 39 note 29. 

55. Wash.—CorpxLS Jujcis guoted In 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 165, 26 Wash.2d 428. 

71 C.J. p 40 note 30. 

Effect of defendant's contract with 
third person see infra § 27. | 

55. Mass.—^Austin v. Poster, 9 Pick. 
341. 

57. Ky.—Ricketts v. Sisson, 9 Dana 
368, 35 Am.D. 141. 

Tex.—^McCulloch v. Twitty, 22 Tex. 
70. 

58. Ill.-—Llndoman v. Pry, 77 lU. 
App. 89, affirmed 62 N.E. 861, 178 
111. 174. 

59. Ark.—McDonald v. Simpson, 38 
Am.D. 46, 4 Ark. 623. 

71 C.J. p 40 note 34. 

Defenses generally see infra 9 40. 

60. N.T.—-Higgins v. Murray, 73 N. 
Y. 252. 

€1. Wash.—Pacific Iron, etc.. Works 
V. Goerig, 104 P. 161, 66 Wash. 
149. 

62. tJ.S.—Woodruff v. New State 
Ice Co., C.A.Okl., 197 F.2d 36. 

—Corpus Jxuda guoted In Couch 
V. Rockafellow. 172 S.W.2d 920, 
921. 205 Ark. 1163—Caldwell v. 


Missouri State Life Ins. Co., 230 S. 
W, 666, 148 Ark. 474. 

Ind.—Hans v. Hollowell, 12 N.B.2d 
364, 104 Ind.App. 602. 

Iowa.—^Equitable Life Ins. Co. of 
Iowa V, Crosley, 265 N.W. 137, 221 
Iowa 1129. 

Mo.—Sherman Inv. Co. v. Sheehan, 
App., 199 S.W.2d 922—Lewis v. 
Thompson, 96 S.W.2d 938, 231 Mo. 
App. 321. 

N.C.—^Twiford v. Waterfield, 83 S.B. 

2d 648, 240 N.C. 682. 

Ohio.—Tanski v. White, 109 N.E.2d 
319, 92 Ohio App. 411. 

Pa.—^Pennsylvania Power & Light 
Co. V. Polish American Fire Co. of 
Shenandoah, Com.Pl., 46 Sch.Leg. 
Rec. 64—^Pennsylvania Power & 
Light Co. V. Phoenix Fire Co. of 
Shenandoah, Com.Pl., 46 Sch.Leg. 
Rec. 70—Pennsylvania Power & 
Light Co. V. Defender Fire Co. of 
Shenandoah, Com.Pl,, 46 Sch.Leg. 
Rec. 12—Peigler v. Daugherty, 
i Com.Pl„ 64 York Leg.Bec. 35. 

Tex.—^Blakeley v, Fresno Oil Co., 
Civ.App., 208 S.W.2d 902. 

Utah.—^Baugh v. Darley, 184 P.2a 
336, 112 Utah 1. 

71 C.J. p 40 note 38. 

Conferment of benefit as not alone 
sufficient basis for implication of 
promise to pay see supra § 6a. 

723 


“No one is bound to pay for volun¬ 
teered services rendered under cir¬ 
cumstances which do not fairly war¬ 
rant an expectation of reward." 

Mich.—In re Spenger’s Estate, 67 N. 
W.2d 730, 731, .341 Mich. 491—Coe 
V. Wager, 3 N.W. 248, 249, 42 Mich. 
49. 

“A voluntary service rendered by 
one man to another, without any 
precedent request, or subsequent 
promise, forms no ground of ac¬ 
tion." 

Pa.—Greek Catholic Union of Rus¬ 
sian Brotherhoods of U. S. v. Rus- 
sin. 29 A.2d 489, 490, 346 Pa. 230— 
Jones V. Woods, 76 Pa. 408, 410. 
No recovery in guautum meruit 
Va.—^Mullins v. Mingo Lime & Lum¬ 
ber Co., 10 S.B.2d 492, 176 Va. 44. 

63. Ky.—Simon v. Tipton, 60 S.W. 
1106, 21 Ky.L. 167. 

71 C.J. p 40 note 39. 

64. Pa.—Greek Catholic Union of 
Russian Brotherhoods of U. S. v. 
Bussin, 29 A.2d 489, 346 Pa. 236. 

65. Pa.—Greek Catholic Union of 
Russian Brotherhoods of U. S. v. 
Bussin, supra. 

66. Mont.—^French v. Lewis and 
Clark County, 28$ P. 465, 87 Mont. 
448. 

71 C.J. p 41 note 40. 
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tive supports another whom a third relative is pri¬ 
marily obligated to support,®^ and, where an obli 
gation is imposed by law on one to do an act and 
he fails to perform it, because of the interest of 
the public in its performance, one who does per¬ 
form it, with the expectation of receiving compen¬ 
sation, is entitled to recover from him on whom 
the obligation was imposed.®* 

Moral obligation. If services are rendered in dis¬ 
charge of a moral obligation, no promise to pay is 
implied,®* and no presumption of such promise aris- 
es.’® 


67. Ina.—Henry v. Knleit, 122 N.E. 
676, 74 Ina.App. 662. 

71 C.J. P 41 note 41. 

68. Ohio.—Texler v. Marquard. 3 
Ohio Supp. 226. 

71 C.J. P 41 note 42. 

Claims arising: after death of dece¬ 
dent see EJxecutors and Adminis¬ 
trators §§ 383-389. 

XSleanents of ohUgT'Srtimii stated 

An act of beneficial intervention 
in the discharge of another’s legal 
obligation, which results in a quasl- 
contractual obligation, must contain 
the following elements: The obliga¬ 
tion must be of such a nature that 
actual and prompt performance 
thereof is of grave public concern; 
the person on whom the obligation 
rests must have failed or refused 
with knowledge of the facts to per¬ 
form the obligation; or it must rea¬ 
sonably appear that it is impossible 
to perform it; and the person who 
intervenes must, under the circum¬ 
stances, be not a mere intermeddler 
but a proper person to perform the 

duty. ^ , 

Qjiio.—Sommers v. Putnam County 
Board of Education, 148 N.E. 682, 
684, 113 Ohio St. 177. 

Or._^Rysdam v. School Dist. No. 67 

of Union County, 58 P.2d 614, 164 
Or. 347. 

69. N.C.—^Twiford v. Waterfleld, 83 
S.E.2d 548, 240 N.C. 682. 

70. N.C.—Twlford v. Waterfield, su¬ 
pra. 

71 . U.S.—Woodruff V. New State 
Ice Co., C.A.Okl.. 197 P.2d 36. 

Sorensen v. City of New Tork, 
DCN.T., 99 F.Supp. 411, affirmed, 
CA 202 F.2a 867, certiorari de¬ 
nied’ 74 S.Ct. 674, 347 U.S. 951, 98 
L..Ed, 1097. 

Cal.— Winder v. Winder, 114 P.2d 
347, 18 C.2d 123, 144 A.Li.R. 935. 

Payne v. Bank of America Nat. 
Trust d; Sav. Ass’n, 276 P.2d 128, 
128 C.A.2d 295—Fancher v. Brun- 
ger. 211 P.2d 633, 94 C.A.2d 727. 
Conn.— Freda v. Smith, 111 A.2d 679 
142 Conn. 126—Collins v. Lewis, 
149 A. 668, 111 Conn. 299. 
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§ 8. Expectation of Payment 

Reasonable expectation by both parties that compen- 
gen.ra.ry essentia, 

or an Implied promise, to pay for work and labor. 

To recover for work and labor on the theory of 
an implied contract, it is ordinarily deemed essen¬ 
tial to show that the services were rendered under 
the reasonable expectation that they 
for,’i by the person sought to be charged, and 
that the person sought to be charged knew or un¬ 
derstood, or, as a reasonable person, should have 
known or understood, that the services were being 
performed with the expectation that he would pay 
for them;'?* and to warrant the finding of a con- 

Hope or design for reward 
Necessary elements of contract to 
pay for services rendered are inten¬ 
tion to pay on one band and expecta¬ 
tion of pasnuent on the other, and 
mere hope or design for reward is 
not sufficient. 

Ind.—First Nat. Bank & Trust Co. 
of South Bend v. Tellson, 118 N.E. 
2d 496, 124 Ind.App. 478. 


Idaho.—-Corpus Jtixis cited in Nagele 

V. Miller, 253 P.2d 233, 236, 73 Ida- 

441. 

Ill.—^Pope V. Speiser, 130 N.K2d 607, 

7 I11.2d 231. 

Ind.—Walnwright Trust Co. v. Kind¬ 
er, 120 N.E. 419, 69 Ind.App. 88. 
Mich.—In re Munro’s Estate, 296 N. 

W. 667, 296 Mich. 80—Smith v. 

Cheboygan State Sav. Bank, 291 N. 
W. 249, 293 Mich. 131—Corpus 

Juris cited in In re Burg’s Estate. 
276 N.W. 468, 459, 282 Mich. 304. 

Mo.—^Kolb v. Howard Corp., App. 
219 S.W.2d 866—^Tomasso v. Sor¬ 
bets. App.. 147 S.W.2d 151. 

Neb.—^Wrcde v. David City, 288 N.W. 
642, 137 Neb. 194. 

—^Avery v. Sielcken-Schwarz, 68 
A.2d 635, 6 N.J.Super. 196. 

N.C._Twiford v. Waterfleld, 83 S.B. 

2d 648, 240 N.C. 682. 

Ohio.—Weinstein v. Newman, 101 N. 
E.2d 772, 89 Ohio App. 301—Poor- 
man V. Walker, App., 44 N.E. 2d 

143. „ , 

Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 66. 

Okl.—Corpus Juris cited in Thomas 
V. Lewman, 120 P.2d 841, 349, 190 
Okl. 37. 

Pa.—^in re Home Protection Bldg. « 
Loan Ass’n, 17 A.2d 765, 143 Pa. 
Super. 96. 

In re Allshouse’s Estate, Orph., 
32 West.L.J. 247. 

Tex—City of Galveston v. O’Mara, 
Civ.App., 146 S.W.2d 416, affirmed 
City of Galveston v. Heffernan, 
166 S.W,2d 912, 138 Tex. 16. 

Utah.—^McCollum v. Clothier, 241 P. 
2d 468, 121 Utah 311—Wooldridge 
V. Wareing, 236 P.2d 841, 120 Utah 

Wash.—Corpus Jtiris quoted in Kel 
logg V. Gleeson, 178 P.2d 969, 972, 
27 Wash.2d 601 — Corpus Juris 
quoted at length in Western As¬ 
phalt Co. V. Valle, 171 P.2d 169, 
165, 26 W€U3h.2d 428. 

71 CJ. P 41 note 48. 


Essential elem^t of implied con¬ 
tract 

Wash,— Kellogg v. Gleeson, 178 P.2d 
969, 27 Wash.2d 601. 
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Circumstances showing remunera¬ 
tion not expected 

Tex.—Parks v. Kelley, Civ.App., 126 
S.W.2d 684—Stephens v. Mills 
County, CivA.pp., 113 S.W.2d 944. 

Form of pay expected 

It makes no difference whether 
the pay expected is In form of an 
immediate cash payment, or in the 
form of profits to be derived from a 
contract, the consummation of which 
would or should be anticipated by 
reasonable men. 

Xj.s.—Hill V. Waxberg, C.A.Alaska, 
237 F.2d 936. 

172, Cal,—^Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 275 P.2d 
128, 128 C.A.2d 296. 

Idaho.—Corpus Juris cited in Nagele 
V. Miller, 253 P.2d 233, 236, 73 Ida¬ 
ho 441 —Corpus Juris quoted in 
Kellogg V. Gleeson, 178 P.2d 969, 
972, 27 Wash.2d 601. 

71 C.J. P 41 note 44. 

173, U.S.—Woodruff V. New State 
Ice Co.. C.A.Okl.. 197 P.2d 36. 

Conn.—^Freda v. Smith, 111 A.2d 679, 
142 Conn. 126—Collins v. Lewis, 
149 A. 668, 111 Conn. 299. 

Idaho.—Corpus Juris cited in Nagele 
V. Miller, 263 P.2d 233, 235, 73 Ida¬ 
ho 441. ^ ^ 

Mich.—Corpus Juris dted in In re 
Burg’s Estate, 276 N.W. 468, 469» 
282 Mich. 304. 

Mo.—^Kolb V. Howard Corp., App., 
219 S.W.2d 866—Tomasso v. Sor¬ 
bets, App., 147 S.W.2d 151. 
iq-j.—Avery v. Sielcken-Schwarz, 68 
A.2d 636, 6 N.J.Super. 196. 

_^Twiford V. Waterfleld, 88 S.E. 

2d 648. 240 N.C. 682—Lindley v. 
Frazier, 66 S.B.2d 816, 231 N.C. 44. 
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tract or agreement to pay for services rendered, the 
elements of intention to pay, on the one hand, and 
expectation of compensation, on the other, must be 
found to exist.*^^ 

It is the expectation of the parties existing at 
the time the services were rendered or the benefits 
conferred that controls so, a recovery cannot 
be had for services voluntarily rendered to another 
without expectation, at the time of rendering, to 


charge, or be compensated, therefor,*^® whether or 
not the services were beneficial.Where the per¬ 
son rendering services expects to be paid for them, 
and the person receiving them expects to pay, the 
law will imply a promise, or contract, to pay;78 and 
intention to pay, and expectation of compensation, 
for services rendered may be inferred from conduct 
where equity or justice requires compensation,*^® 
as well as from direct communication between the 
parties.^® 


Ohio.—Tanski v. White, 109 N.E.2d 
319, 92 Ohio App. 411. 

Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 65. 

Oki.—^popplewell V. Gregory, 189 P. 

2d 941, 199 Okl. 681. 

B.I.—Tonge v. Salisbury, 171 A. 372. 
54 R.I. 170. 

—Wyche v. Perrin, Civ.App., 228 
S.W.2d 330, refused no reversible 
error—Tramonte v. A. J. Rasmus¬ 
sen & Sons, Civ.App., 167 S.W.2d 
566—City of Galveston v. O’Mara, 
Clv.App., 146 S.W.2d 416, affirmed 
City of Galveston v, Heffeman, 165 
S.W.2d 912, 188 Tex. 16—Dallas 
Joint Stock liand Bank Co. v. Col¬ 
bert, Civ.App.. 127 S.W.2d 1004, 
reversed on other grounds Colbert 
V. Dallas Joint Stock Liand Bank, 
160 S.W.2d 771, 136 Tex 268— 
Parks V. Kelley, Civ.App., 126 S.W. 
2 d 634. 

Utah.—^McCollum v. Clothier, 241 P. 

2d 468, 121 Utah 311. 

Wash.—Corpus Juris quoted in Kel¬ 
logg V. Gleeson, 178 P.2d 969, 972, 
27 Wash.2d 601. 

Wis.—Segnitz v. A. Grossenbach Co„ 
149 N.W. 159, 168 Wis. 611. 

71 C.J. p 42 note 46—13 CJ. p 274 
note 67. 

“There must be some showing 
that the defendant intended to obli¬ 
gato himself in some form, i. e„ that 
the services were not intended to be 
gratuitous.*’ 

U.S.—GindorfC v. Prince, CA..N.T., 
189 F.2d 897, 903. 

“To render the person or party for 
whom services are performed liable 
therefor as a debtor under an im¬ 
plied promise that they should be 
duly recompensed in money, it is es¬ 
sential to show that they were ren¬ 
dered under such circumstances as 
make it fairly presumable that the 
party allowing them to be rendered 
and receiving the benefit to be de¬ 
rived from thorn expected, or at 
least ought to have expected, that 
they were to be paid for.” 

Conn,—State v. Newman, 99 A,2d 
110, 112, 140 Conn. 214—McCaffrey 
v. Groton & Stonlngton Street R. 
Co., 84 A. 284, 288, 86 Conn. 684— 
Casey & Hurley v. MacFarlane 
Bros. Mfg. Co., 76 A. 615, 83 Conn. 
442. 


Bsseutial element of implied com. 
tract 

Wash.—^Kellogg v. Gleeson, 178 P.2d 
969, 27 Wash.2d 601. 

Ordinary course of dealing and conu 
mon understanding 
Neb.—-Wrede v. David aty, 288 N. 

W. 642, 137 Neb. 194. 

Understanding in exercise of rea¬ 
sonable care and Judgment 
Mich.—Smith v. Cheboygan State 
Sav. Bank, 291 N.W. 249, 293 Mich. 
131. 

74. Cal,—Winder v. Winder, 114 P. 
2d 347, 18 C.2d 123, 144 AL.R. 936. 

Fancher v. Brunger, 211 P.2d 
633, 94 C.A.2d 727. 

Ind.—^WainWright Trust Co. v. Kind¬ 
er, 120 N.B. 419, 69 Ind.App. 88 . 
N.C.—Twiford v. Waterfleld, 83 S.B. 

I 2d 548, 240 N.C. 682. 

Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 65. 

Tenn.—^Lazenby v. Sachse, 9 Tenn. 
App. 1. 

75 . Cal.—^Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 275 P.2d 
128, 128 C.A2d 296. 

76. Cal.—^Payne v. Bank of America 
Nat Trust & Sav. Ass’n, supra. 

Ind.—^Zearlng v. Walters, 122 N.B.2d 
626, 125 Ind.App. 202—Hans v. 
Hollowell, 12 N.E.2d 364, 104 Ind. 
App. 602. 

Mich.—In re Spenger’s Estate, 67 N. 
W.2d 730, 341 Mich. 491—Coe v. 
Wager, 3 N.W. 248, 42 Mich. 49. 

Mo.—Sherman Inv. Co. v. Sheehan, 
App,, 199 S.W.2d 922—Lewis v. 
Thompson, 96 S.W.2d 938, 231 Mo, 
App. 321. 

N.Y.—In re Walker, 17 N.Y.S.2d 918, 
affirmed In re Buckhout (Atwill), 
22 N,Y.S.2d 420, 260 App.Div. 836. 
Or.—In re Stoll’s Estate, 217 P.2d 
696, 188 Or. 682. 

Pa.—^In re Home Protection Bldg. & 
Loan Ass’n, 17 A.2d 765, 143 Pa. 
Super. 96. 

No recovery in quantum meruit 
N.C.—Twiford v. Waterfleld, 83 S.B. 

2d 648, 240 N.C. 682. 

Action for accounting 
Minn.—Stark v. Stark, 276 N.W. 820, 
201 Minn. 491. 

No unjust enrichment 
Where services are rendered for 
another in one’s own Interest and 
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without expectation of reward, com¬ 
pensation cannot be claimed on the 
ground of Implied contract, since un¬ 
der such circumstances it is not an 
unjust enrichment for the recipient 
of the benefits to retain them with¬ 
out compensation. 

Minn.—Country Club Dis. Service 
Co. v. Village of Edina, St. Paul 
Fire & Marine Ins. Co., Intervener, 
8 N.W.2d 321, 214 Minn. 26. 

77. Mo.—Sherman Inv. Co. v. Shee¬ 
han, App., 199 S.W.2d 922. 

Conferment of benefit generally see 
supra § 6. 

Services for Interest of both parties 
Where services are as much for 
interest of party performing them as 
of party for whom perfonmed and 
former has no expectation of charg¬ 
ing therefor at time, claim subse¬ 
quently asserted for compensation 
will be disallowed as mere after¬ 
thought. 

Iowa.—^Equitable Life Ins. Co. of 
Iowa V. Crosley, 266 N.W. 137, 221 
Iowa 1129. 

78. Ind.—^Lennox & Matthews & As¬ 
sociates V. Rozzelle, 108 N.E.2d 
621, 231 Ind. 343. 

iMo.—Tomasso v. Sorbets, App., 147 
S.W.2d 161. 

N.T.—^In re McGrath’s Estate, 71 N. 
Y S 2d 853 

N.C.—^Dillis V, Cornwell, 78 S.B.2d 
167, 238 N.C. 435—Stewart v. Wy- 
rlck, 46 S.E.2d 764, 228 N.C. 429— 
Ray V. Robinson, 6 S.E.2d 127, 216 
N.C. 430—Winkler v. Killian, 54 S. 
B. 640, 141 N.C. 676, 115 Am.S.R. 
694. 

S.C.—^In re Llmehouse’s Estate, 16 
S.E.2d 1,198 S.C. 15. 

78. Cal—^Winder v. Winder, 114 P- 
2d 347, 18 C.2d 123, 144 AL.R. 935. 

McCaffrey v. Cronin, 295 P.2d 
587, 140 C.A.2d 528 —Bean v. Wil¬ 
son, 260 P.2d 134, 120 C.A2d 68— 
Fancher v. Brunger, 211 P.2d 633, 
94 C.A2d 727. 

Ind.—Wainwright Trust Co. v. Blind¬ 
er, 120 N.E. 419, 69 Ind.APP. 88. 

80. Cal.—Winder v. Winder, 114 P. 
2d 347, 18 C.2d 123, 144 AL.R. 935. 

McCaffrey v. Cronin, 296 P.2d 
687, 140 CA.2d 628—Bean v. Wil¬ 
son, 260 P.2d 134, 120 C.A.2d 68— 
Fancher v. Brunger, 211 P.2d 638, 
94 C.A2d 727. 
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The law will not imply a promise to pay for 
services contrary to the intention or understanding 
of the parties,as where it is obvious, or the cir¬ 
cumstances support an inference, that there was no 
intent on the part of either party that payment 
should be made.^^ if the recipient of services 
should, as a reasonable man, have understood that 
the performer expected compensation, the actual 
belief of the recipient as to such matter is im¬ 
material and it has been held that a contract 
may be implied in law to pay for services performed 
without intent of the performer to make a charge 
therefor,84 at least where the recipient of the serv¬ 
ices expected to pay for them.®® 

Intention to pay, on the one hand, and expectation 
of compensation, on the other, may be inferred 
from the relation and situation of the parties,86 the 
nature and character of the services rendered,8'^ 
and any other facts or circumstances which may 
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reasonably be said to throw any light on the ques- 

tion.88 

The question as to whether or not services were to 
be rendered gratuitously resolves itself into one of 
the intention of the parties,88 which intention may 
be inferred from the surrounding circumstances.88 
In determining this question, the nature of the serv¬ 
ices rendered is an important factor;8i a presump¬ 
tion that payment was contemplated arises where 
the labor rendered was of a kind ordinarily the sub¬ 
ject of remuneration,82 and was rendered with the 
recipient’s knowledge and consent,82 and where 
there was nothing in the relation of the parties 
to rebut such presumption.84 

Where services of a beneficial character are per¬ 
formed by one for another with the latter’s express 
or implied assent, or on his request, the law pre¬ 
sumes an intention to charge and to pay,85 if the 
circumstances were such as to negative the idea 


Ind.—Wainwriffht Trust Co. v. Kind¬ 
er, 120 N.E. 419, 69 Ind.App. 88. 

81. U.S.—Gindorff v. Prince, C.A.N. 
T., 189 P.2d 897. 

Ga.—Brigrhtwell v. Ogrlethorpe Tele¬ 
phone Co., 171 S.E. 162, 47 Ga.App. 
621. 

Ind.—^Zearingr v. Walters, 122 N.E. 
2d 625, 126 Ind.App. 202. 

Oimbel v. Laird & Co., 194 A. 
616, 119 N.J.Law 170. 

N.C.—^Twiford v. Waterfield, 83 S.B. 

2d 548, 240 N.C. 682. 

Ohio.—Weinstein v. Newman, 101 N. 

B.2d 772, 89 Ohio App. 801. 

Wash.—Corpus Jtiris quoted in Kel¬ 
logg: V. Gleeson, 178 P.2d 969, 972, 
27 Wash.2d 501. 

82. Md.—Cleaves v. Sharp & Doh- 
me, 171 A. 374, 166 Md. 646. 

Wash.—Corpus Otixis quoted In Kel¬ 
logg V. Gleeson, 178 P.2d 969, 972, 
27 Wash.2d 501. 

71 C.J. p 42 note 47. 

83. TJ.S.—City Ice & Fuel Co. v. 
Bright, C.C.A.Mich., 78 F.2d 461. 

Wash.—Corpus Juris quoted in Kel¬ 
logg V. Gleeson, 178 P.2d 969, 972, 
27 Wash.2d 601—Corpus Juris 
quoted in Western Asphalt Co. v. 
Valle, 171 P.2d 159, 165, 25 Wash, 
2d 428. 

71 C.J. p 42 note 48. 

84. Mo.—^Hay V. Walker, 66 Mo. 17. 
Christianson v. McDermott's Es¬ 
tate, 100 S.W. 63, 123 Mo.App. 448. 

85. Mo.—^Hay v. Walker, 65 Mo. 17. 

86. Cal.—Winder v. Winder, 114 P. 
2d 847, 18 a2d 123, 144 A.L.R 
985. 

Fancher v. Brunger, 211 P.2d 
683, 94 C.A.2d 727. 

Ind.—Wainwright Trust Co. v. Kind¬ 
er, 120 N.E. 419, 69 IndLApp. 88. 


Effect of relation or status of par¬ 
ties generally see infra SS 14-26. | 

87. Cal.—Winder v. Winder, 114 P. 
2d 347, 18 C.2d 123, 144 A.L.K. 936. 

Fancher v. Brunger, 211 P.2d 
633, 94 C.A.2d 727. 

Ind.—Wainwright Trust Co v. Kind¬ 
er, 120 N.B. 419, 69 Ind.App. 88. 
S.C.—^In re Limehouse’s Estate, 16 
S.B.2d 1, 198 S.C. 16. 

88. Cal.—Winder v. Winder, 114 P. 
2d 347, 18 C,2d 123, 144 A.L.R. 936. 

Fancher v. Brunger, 211 P.2d 
683, 94 C.A.2d 727. 

Ind.—Wainwright Trust Co. v. 
Kinder, 120 N.E. 419, 69 Ind.App. 
88 . 

89. Wash.—Corpns Juris quoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 165, 26 Wash.2d 428. 

71 C.J. p 42 note 61. 

Gratuitous services see infra § 9. 

90. Wash.—Corpus Juris quoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 26 Wash.2d 428. 

71 C.J. p 42 note 52. 

Effect of relations of parties see 
infra §§ 14-26. 

Cireiunstanoes not showing pre¬ 
sumption of gratuity 
N.C.—Dills V. Cornwell, 78 S.B.2d 
167, 238 N.C. 436—^Ray v. Robinson, 

[ 5 S.B.2d 127, 216 N.C. 430. 

NO account kept of woik 

Services rendered, without special 
promise to pay therefor, by party 
not keeping, or Intending to keep, 
account of work, must be regarded 
as matter of mutual accommodation 
for which neither party intended any 
charge to be made. 

Iowa.—^Equitable Life Ins. Co. of 
Iowa V. Crosley, 266 N.W. 137, 
221 Iowa 1129. 
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Demand for payment after services- 
furnished 

Pact that person rendering serv¬ 
ices made no demand for payment 
until after they had been furnished 
is a circumstance to be considered 
in determining whether services- 
were intended to he gratuitous, even 
though they were requested by the 
person benefited thereby; but such 
circumstance is not decisive of such, 
question. 

Ind.—Lennox & Matthews & As¬ 
sociates V. Rozzelle, 108 N.E.2d 
621, 231 Ind. 343. 

91. S.C.—In re Limehouse's Estate, 
16 S.B.2d 1, 198 S.C. 15. 

92. Wash.—Corpus Juris quoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 159, 166, 26 Wash.2d 428. 

71 C.J. p 42 note 63. 

93. Iowa.—Snyder v. Nixon, 176 N. 
W. 808, 188 Iowa 779. 

Wash.—Corpus Juris quoted lu 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 25 Wash.2d 428. 

94. Wash.—Corpus Juris quoted Ixl 
Western Asphalt Co. v. Valle, 171 
P.2d 159, 166, 26 Wash.2d 428. 

Effect of relation or status of par¬ 
ties see infra §§ 14-26. 

No family relatloiishlp 
Ohio.—Corbin v. Sort, App., 85 N.E. 
2d 984. 

95. Mo.—^Patrick v. Crank, App., HO- 
S.W.2d 381—^Moore v. Renick, 68 
S.W. 936, 95 Mo.App. 202. 

N.C.—Stewart v. Wyri<ds, 45 S.B.2d' 
764, 228 N.C. 429—Winkler v. Kil¬ 
lian, 64 S.B. 640, 141 N.C. 675, 115- 
Am.S.R. 694. 

S.D.—Schmidt v. Clark County, 271. 

N.W. 667, 66 S.D. 101. 

Conferment of benefit see supra 9 8.. 
Request for services see Ixifra 9 11*. 
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of gratuity and to raise a presumption that compen¬ 
sation was expected.^® 

The expectation of compensation may coexist with 
higher motives prompted by affection or the sense 
of duty;^^'^ and the existence of such influences does 
not necessarily exclude the idea of pecuniary com¬ 
pensation.® ^ 

Reliance on promises or declarations as to pay¬ 
ment, In order for a contract to be created, the 
party rendering the services must have knowledge 
of promises or declarations as to payment, so that 
the services arc rendered with reliance thereon.®® 

Expectation of remuneration by will. Where one 
renders services to another, in the hope or expecta¬ 
tion of a legacy, devise, or other provision by will 
for his benefit, without any contract, express or im¬ 
plied, but relying solely on the generosity of the 
person for whom such services were rendered, he 
cannot recover for such services, because of the 
failure of such person to make such testamentary 
provision in his behalf.^ However, it has been held 
that, although no right of action arises because of 
disappointment in not receiving a legacy for serv¬ 
ices rendered in expectation thereof, the court will 
allow a reasonable compcnsjition for the services, if 
satisfied that it is equitable to do so under the cir¬ 
cumstances;® and, although services were per- 
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formed in expectation of a beneficial provision by 
will, that will not prevent a recovery, if there was 
an express agreement to pay therefor or circum¬ 
stances from which one would be implied by law.® 

One who serves another in expectation of a testa¬ 
mentary provision and to whom the testator devises 
a portion of his estate cannot recover for such serv¬ 
ices against the personal representative of the lat¬ 
ter;^ but if services are rendered with the expecta¬ 
tion of the parties that just compensation will be 
paid therefor through a provision in the will of the 
recipient thereof, and the promised compensation 
by will fails of fulfillment, the law implies a promise 
to pay the reasonable value of the services ren¬ 
dered.® 

I 9. - Gratuitous Services 

Where services are rendered with the understanding 
that they are to be gratuitous, there is no implied prom¬ 
ise to pay therefor, and the person rendering the services 
may not recover compensation even if he changes his 
mind. 

Where services are rendered with the under¬ 
standing that they are to be gratuitous, the law docs 
not raise an implied promise to pay therefor,® no 
matter how valuable the services may be,*^ and even 
if they were rendered on request, as discussed infra 
§ 14 b, or in ignorance of the financial resources of 


96. Cal.—Pancher v. Brunger, 211 P. 
2d 633, 94 C.A.2d 727. 

Ill.—Floyd V. Smith's Estate, 60 N. 

E.2d 254, 320 IlI.App. 171. 

Ky.—Thompson v. Hunter’s Bx’r, 2G9 

S.W.2d 2GG. I 

Mo.—Songer v, Brittain, App., 272 
S.W.2d 16. 

N.C.—^Dills V. Cornwell, 78 S.B.2d 
1C7, 238 N.C. 435—Bay v. Robin¬ 
son, 5 S.K.2d 127, 216 N.C. 430. 
Wa.sh.—Corpus Juris guoted In 
Wostern Asphalt Co. v. Valle, 171 
P.2d 169, 165, 25 Wash.2d 428. 

71 C.J. p 42 note 58. 

Relationship of parties as affecting 
presumption as to gratuitous 
character of services see infra §§ 
14-26. 

97. Cal.—Winder v. Winder, 114 P. 
2d 347, 18 C.2d 123, 144 A.L.R. 936. 

Fancher v. Brunger, 211 P.2d 
633, 94 C.A.2d 727. 

Ind.—Walnwright Trust Co. v. 
Kinder, 120 N.B. 419, 69 Ind.App. 
88 . 

98. Cal .—Winder v. Winder, 114 P. 
2d 347, 18 C.2d 123, 144 A.L.R. 935. 

Fancher v. Brunger, 211 P.2d 
633, 94 C.A.2d 727. 

Ind.—Wainwright Trust Co. v. 
Kinder, 120 N.K 419, 69 Ind.App. 
88 . 


99. Ind.—Neef v. Ncefs Estate, 37 
N.B.2d 682, 110 Ind.App. 309. 

1. Cal.—Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 276 P.2d 
128, 128 C.A.2d 295. 

Ohio.—Poorman v. Walker, App., 44 
N.E.2d 143. 

71 C.J. p 44 note 78. 

Allowance of claims against estate 
see Executors and Administrators 
§5 370-373. 

Right of action for goods and serv¬ 
ices rendered under contract to 
make will see Wills § 123. 

Amoxmt at entire discretion of testa¬ 
tor 

Cal.—^Payne v. Bank of Ame-rica 
Nat. Trust & Sav. Ass’n, 275 P.2d 
128, 128 C.A.2d 295. 

2 . N.J.—Grandin v. Reading’s 
Adm’r, 10 N.J.Ea. 370. 

3. N.T.—Crane v. Ganung, 85 N.Z.S. 
975, 89 App.Div. 398. 

71 C.J. P 44 note 89. 

4 . —^Eaton v. Benton, 2 Hill 
676. 

5. Cal.—^Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 275 P.2d 
128, 128 C.A.2d 296. 

6. Cal.—^Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 275 P.2d 
128, 128 C.A.2d 295. 
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Ga.—Guyton v. Young, 65 S.E.2d 
858, 84 Ga.App. 155. 

Mass.—Silano v. Carosella, 172 N.B. 

216, 272 Mass. 203. 

N.J.—Rubenstein v. Lopsevich, 72 A. 

2d 618, 4 N.J. 282. 

N.Y.—In re Walker, 17 N.T.S.2d 918, 
affirmed In re Buckhout (Atwfll), 
22 N.Y.S.2d 420, 260 App.Dlv. 836. 
N.C.—Twiford v. Waterdeld, 83 S.E. 

2d 648, 240 N.C. 682. 

Pa.—^In re Home Protection Bldg. & 
Loan Ass’n, 17 A.2d 755, 143 Pa. 
Super. 96. 

Tenn.—^Lazenby v. Sachse, 9 Tcnn. 
App. 1. 

Tex.—Corpus Juris cited In Ste¬ 
phens V. Mills County, Civ.App., 
113 S.W.2d 944. 

Utah.—McCollum v. Clothier, 241 P. 
2d 468, 121 Utah 311—Baugh v. 
Barley, 184 P.2d 335, 112 Utah 1. 
71 C.J. p 43 note 69. 

Reason for rule 

In such case there could be no 
meeting of the minds on any terms of 
the contract. 

Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 65. 

7. Md.—Mattingly v. Mattingly, 122 
A. 40, 143 Md. 227. 

71 C.J. P 43 note 60. 
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§§ 9-10 WORK & LABOR 


the recipient and, where a person agrees to serve 
another gratuitously, no promise to pay a reason¬ 
able compensation can be implied.® 

Thus, no recovery may be had for services per¬ 
formed, without thought of direct cash compensa¬ 
tion, for business^® or politically reasons, or for 
services rendered as matter of personal or pro¬ 
fessional courtesy or duty,!® or for services ren¬ 
dered by reason of friendship or from kindly, 
charitable, religious, or humane motives,!® as in 
saving property from destruction by fire!^ or flood,!® 
or saving lumber from a falling building.!® 

Where two persons understand that they are 
mutually rendering and receiving services, with no 
present design to make any pecuniary charge there¬ 
for, neither can recover for the services so ren¬ 
dered.!^ 

In the absence of evidence of any blood or family 
relationship between the parties, there has been held 
to exist no presumption that any services rendered 
were gratuitous.!® 

Change of mind or afterthought. Where a serv¬ 
ice is performed and accepted on the theory that 


no charge will be made therefor, the person furnish¬ 
ing the service may not, by changing his mind, re¬ 
cover compensation,!® as where the claim for com¬ 
pensation is a mere afterthought;®® and recovery 
will be denied even though subsequent events show 
that it would have been more equitable to impose a 
charge for the services.®! 

Board and lodging. Where board, lodging, and 
incidental services were intended as a gratuity, there 
can be no recovery therefor.®® 

§ 10. Acceptance of, or Assent to. Services 

a. In general 

b. Services rendered one against his will 

a. In General 

The general rule Is that the acceptance of services or 
materials Implies a promise, or raises a presumption, that 
the recipient will pay for them. 

Irrespective of a precedent request,®® the general 
rule, to which there are exceptions,®4 is that where 
beneficial services or valuable materials have been 
rendered and accepted, the law will ordinarily imply 
a promise, agreement, contract, or obligation,®® or 


& Iowa.—^Hanrahan v. Baxter, 116 i 
N.W. 696, 16 L.R.A.K.S. 1046. | 

71 C.J. P 43 note 62. I 

9- Mo.—Suits V. Taylor, 20 Mo. 
App. 166. 

10. U.S.—Corpus Juris cited in 
Maple Island Farm, Inc. v. Bitter- 
ling, C.A.Mlnn,, 209 F.2d 867, 872, j 
certiorari denied Bitterling v. 
Maple Island Farm, 76 S.Ct. 123, 
348 U.S. 882, 99 Li.Bd. 694, rehear¬ 
ing denied 75 S.Ct. 290, 348 U.S. 
921, 99 Ii,Ed. 722. 

Business relations see infra § 15. 

11. Mo.—Owen v. Hadley, 171 S.W. 
973, 186 Mo.App. 1. 

71 C.J. P 43 note 65. 

12. K.T.—Gilday v. Hennen, 139 N. 
T.S. 934, 79 Misc. 252. 

71 C.J. P 43 note 66. 

Effect of social relations see infra 
§ 15. 

13. Minn.—Carlson v. Krantz, 214 N. 
W. 928, 172 Minn. 242, 64 A.L.R. 
545. 

71 C.J. p 43 note 67. 

Right of finder of lost goods to 
compensation for services see 
Finding Lost Goods S 4. 

14. Mich.—Kelley v. Bast Jordan 
Chemical Co., 127 N.W. 671, 162 
Mich. 625. 

N.T.—Bartholomew v. Jackson, 20 
Johns. 28, 11 Am.I>. 237. 

La.—New Orleans, etc., R. Co- 
V. Turcan, 15 So. 187, 46 La.Ann. 
155_WatBon v. Ledoux, 8 La. 
Ann. 68. 


16. Or.—Glenn v. Savage, 13 P. 442, 
14 Or. 567. 

17. Wash.—Gross v. Cadwell, 30 P. 
1052, 4 Wash. 670. 

71 C.J. p 43 note 71. 

18. Ind.—Johnson v. Gaugh’s Es¬ 
tate, 124 N,E.2d 704, 125 Ind.App. 
610. 

Effect of relation or status of par¬ 
ties see infra §§ 14-26. 

19. U.S.—Woodruff V. New State 
Ice Co., C.A.Okl., 197 P.2d 36. 

Iowa.—Equitable Life Ins. Co. of 
Iowa V. Crosley, 266 N.W. 137, 
221 Iowa 1129. I 

l^.C.—Twlford V. Waterfield, 83 S.E. 

2d 648, 240 N.C. 682. 

Pa.—^Pelgler v. Daugherty, Com.PL, 
64 York Leg.Rec. 36. 

71 C.J. p 43 note 72. 

“If at the time the services were 
originally rendered they were intend¬ 
ed to be gratuitous or as an ac¬ 
commodation, motivated by friend¬ 
ship, kindness, or some other sig¬ 
nificant relationship existing between 
the parties, and were tendered with¬ 
out any expectation of remuneration, 
they cannot afterwards be converted 
into an obligation to pay their rea¬ 
sonable value under the theory of 
an implied contract.'* 

Cal.—^Payne v. Bank of America Nat. 
Trust 8b Sav. Ass'n, 275 P.2d 128, 
134, 128 C.A.2d 295. 

Wish or will of person rendexlng 
service 

Services or assistance rendered 
another gratuitously and with no in¬ 
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tention of charging for them can¬ 
not later become compensable mere¬ 
ly by the wish or will of the one 
rendering them. 

N.Y.—In re Walker, 17 N.Y.S.2d 918, 
afiirmed In re Buckhout (Atwell), 
22 N.T.S.2d 420, 260 App.Div. 835. 

20. Pa.—In re Clark’s Estate, 12 
Phila. 147. 

21. Mass.—Silano v. Carosella, 172 
N.E. 216, 272 Mass. 203. 

71 C.J. p 44 note 74. 

22. Ma—Clary v. Clary, 44 A. 921, 
93 Me. 220. 

71 C.J. p 44 note 76. 

Compensation of innkeeper see Inn¬ 
keepers § 26. 

Effect of family relation see infra 
S 16. 

23. Conn.—^Freda v. Smith, 111 A. 
2d 679, 142 Conn. 126—Collins v. 
Lewis, 149 A. 668, 111 Conn. 299. 

Idaho.—^Nagele v. Miller, 263 P.2d 
233, 73 Idaho 441. 

Wash.—Corpus Juris quoted 1 a 
W estern Asphalt Co. v. Valle, 171 
P.2d 159, 165, 25 Wash.2d 428. 

71 C.J. p 44 note 82. 

Implication of promise from request 
see infra S 11 b. 

Request for services generally see 
infra 9 11. 

24. Iowa.—Equitable Life Ins. Co. of 
Iowa V. Crosley, 266 N.W. 137, 
221 Iowa 1129. 

25. U.S.—In re Irving-Austin Bldg. 
Corp., C.C.A.H1., 100 P.2d 574— 
City Ice 8b Fuel Co. v. Bright, C. 
C.A.Mich., 78 F.2d 461. 
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an intention,on the part of the recipient to pay 
therefor. This is true at least where the services 
are such as are usually performed for pay,^^ and 
where the relation of the parties is not such that 


one might reasonably be expected to render services 
to the other gratuitously,28 as where the parties are 
strangers,28 or not members of the same family,®® 


<3al.—Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 276 P.2d 
138, 128 C.A.2d 295—^Keppelman v. 
Heikes, 246 P.2d 64, 111 C.A.2d 
476 —Shepherd v. Perea, 220 P.2d 
776, 98 C.A.2d 618—Medina v. Van 
Camp Sea Food Co., 171 P.2d 445, 
76 C.A.2d 651—Schaad v. Hazel- 
ton, 165 P.2d 617, 72 C.A.2d 860— 
Touner V. Bruere, 248 P. 801, 78 
C.A. 127. 

Conn.—^Freda v. Smith, 111 A.2d 679, 
142 Conn. 126—Collins v. Lewis, 
149 A. 668, 111 Conn. 299. 

—^Dixie Builders v. Partin, 64 
So.2d 811—Yeats v. Moody, 175 So. 
719, 128 Fla. 658. 

•Ga.—Guyton v. Tounff, 65 S.B.2d 868, 
84 Ga.App. 166—^Fortner v. Mc- 
Corkle, 50 S.E.2d 250, 78 Ga.App. 
76—Cooper v. Cooper, 2 S.E.2d 
145, 59 Ga.App. 832. 

Ill.—Pope V. Speiser, 130 K.E.2d 607, 

7 I11.2d 231. 

Floyd V. Smith's Estate, 60 N.B. 
2d 264, 320 Ill.App. 171. 

Ind.—Zearlng v. Walters, 122 K.E.2d 
626. 126 Xnd.App. 202. 

Iowa.—Eaultable Life Ins. Co. of 
Iowa V. Crosley, 266 N.W. 137, 221 
Iowa 1120. 

Kan.—In re Peterson’s Estate, 78 P. 
2d 20, 147 Kan. 607—State ex rel. i 
Beckstrom v. Glenn, 61 P.2d 1864,1 
144 Kan. 461. 

La.—Bascle v, Perez, 71 €lo.2d 661, 
224 La. 1014—Doll v, Albert 
Weiblen Marble & Granite Co., 22 
So.2d 59, 207 La. 769. 

Md.—Cleaves v. Sharp & Dohme, 171 
A. 374, 166 Md. 646. 

Mich.—McLaughlin v. Shamaly, 26 
N.W.2d 733. 317 Mich. 127—In re 
Munro'a Estate, 295 N.W. 667, 296 
Mich. 80—^Hemminger v. Western 
Assurance Co., 54 N.W. 949, 96 
Mich. 355. 

Minn.—In re Tilghman’s Estate, 61 
N.W.2d 743. 240 Minn. 494. 

Mo.—^Kolb V. Howard Corp., App., 
219 S.W.2d 866—Patrick v. Crank, 
App., 110 S.W.2d 381—Lewis v. 
Thompson, 06 S.W.2d 938, 231 Mo. 
App. 321—^Moore v. Renlck, 68 S. 
W. 936, 95 Mo-App. 202. 

Neb.—Wrede v. David City, 288 N. 
W. 642, 137 Neb. 194. 

N.H.—Teaton v. Skillings, 126 A.2d 
923, 100 N.H. 316—Decatur v. 

Cooper. 167 A. 706, 86 N.H. 260. 

N.T.—In re Mulderig’s Estate, 93 
N.T.S.2d 409, 196 Misc. 916. 

Taylor v. Dutton, 13 N.T.S.2d 
980. 

N.C.—Thormer v. Lexington Mall 
Order Co., 86 S.E.2d 140, 241 N.C. 
249. 

Ohio.—Roberts v. Lee. 61 N.E.2d 
108, 72 Ohio App. 236. 


Or.—Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296. 

Pa.—In re Irvine's Estate, 92 A.2d 
644, 372 Pa. 110—In re McKeehan’s 
Estate, 57 A.2d 907. 358 Pa- 648— 
In re Gibbs' Estate, 110 A. 236, 
266 Pa. 486. 

Commercial Credit Corp. v. Rum- 
sey, Com.PL, 2 Cumb.L.J. 60—^In re 
Woern’s Estate, Orph., 34 DeLCo. 
190—In re Hayes’ Estate, Orph., 19 
Wash.Co. 162. 

S.C.—McConnell v. Crocker, 60 S.E. 

2d 673, 217 S.C. 334. 

Tenn.—^Murray v. Grissim, App., 290 
S.W.2d 888—Lazenby v. Sachse, 9 
Tenn.App. 1. 

Tex.—clones v. Pearce, Civ.App., 277 
S.W.2d 934, refused no reversible 
error—^Wyche v. Perrin, Civ.App., 
228 S.W-2d 330, refused no re¬ 
versible erroiv—Tramonte v. A. J. 
Rasmussen & Sons, Civ.App., 167 
S.W.2d 566—Corpus CTurls cited in. 
City of Galveston v. O’Mara, Civ. 
App., 146 S.W.2d 416, 421, af¬ 
firmed City of Galveston v. Hef- 
fernan, 165 S.W.2d 912, 138 Tex. 
16—Dallas Joint Stock Land Bank 
v. Colbert. Civ.App., 127 S.W.2d 
1004, reversed on other grounds 
Colbert v. Dallas Joint Stock 
Land Bank, 160 S.W.2d 771. 136 
Tex. 268. 

Utah.—^Wooldridge v. Wareing, 236 
P.2d 341, 120 Utah 614. 

Wash.—Corpus Juris quoted iu 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 26 Wash.2d 428. 

71 C.J. p 44 note 83—13 C.J. p 276 
note 68. 

Contra Felton v. Finley, 209 P.2d 
899, 69 Idaho 381. 

iBeason for rule 

I No one is expected to labor with- 
I out hire. 

Tenn.—^Nashville Breeko Block & 
Tile Co. V. Hopton, 196 S.W.2d 
1010, 29 TennA.pp. 394. 

Leading case 

N.T.—^Moore v. Moore, 8 Abb.Dec. 

303, 21 How-Pr. 211. 

FerforxnaiLoe without legal obliga¬ 
tion 

Iowa.—Dunlop v. Hemingway, 63 N. 
W.2d 901, 246 Iowa 696. 

Fictitious promise 
Wash.—Kerr v. King County, 269 
P.2d 398, 42 Wash.2d 845. 

Fayxuent at teiminatLon of services 
(1) When services are rendered by 
one person to emother and are ac¬ 
cepted, the law not only implies a 
promise to pay for services, but 
also that such promise is to be per¬ 
formed at the termination of the 
services. 


Cal.—^Lazzarevich v. Liazzarevich, 200 
P.2d 49, 88 C.A.2d 708—Lloyd v. 
Kleefisch, 120 P.2d 97, 48 C.A.2d 
408. 

(2) Time of payment generally 
see Payment § 5. 

26. Iowa.—In re Larsen’s Estate, 15 
N.W.2d 919, 236 Iowa 67. 

In the absence of countervailing 
considerations . . . the volun¬ 

tary acceptance of valuable serv¬ 
ices indicates an intention to pay 
for them.” 

N.H.—Blake v- Lord, 4 A.2d 360. 362. 
90 N.H. 42—^Decatur v. Cooper, 157 
A. 706, 708, 85 N.H. 260. 

Xnteut as part of agreement 

(1) The intent to pay is found as 
a part of the agreement. 

N.T.—In re Hughes' Will, 243 N.Y. 
S. 476, 229 App.Div. 614, appeal 
dismissed 173 N.E. 882, 254 N.T. 
697. 

Wash.—^Western Asphalt Co. v. Val¬ 
le, 171 P.2d 159, 25 Wash.2d 428. 

(2) Necessity that there be ex¬ 
pectation or intent of payment see 
supra S 8. 

27. Cal.—^Keppelman v. Heikes, 245 
P.2d 54, 111 O.A.2d 475—Medina 

V. Van Camp Sea Pood Co., 171 P. 
2d 446, 76 CAu2d 661—Toung v. 
Bruere, 248 P. 301, 78 C.A. 127. 

Ga.—^Mitcham v. Singleton, 178 S.E. 
465, 50 Ga.App. 467—^Douglas v. 
Stephens. 108 S.E. 833, 27 Ga.App. 
486. 

Ill.—Pope V. Speiser, 130 N.B.2d 607, 
7 I11.2d 231. 

Mich.—^In re Munro's Estate, 295 N. 

W. 667, 296 Mich. 80. 

Ohio.—^Poorman v. Walker, App., 44 
N.E.2d 143. 

Pa.—^In re Home Protection Bldg. & 
Loan Ass'n, 17 A.2d 755, 143 Pa. 
Super. 96. 

28. Tenn.—^Nashville Breeko Block 
& Tile Co. V. Hopton. 196 S.W.2d 
1010, 29 Tenn.App. 394. 

Effect of relation or status of par¬ 
ties see infra §§ 14-26. 

29. Ky.—^Thompson v. Hunter's 
Ex'r, 269 S.W.2d 266. 

Mo.—^Abresch v. Schultz, App., 216 
S.W.2d 134—Runnels v. Allen, 
App., 170 S.W.2d 144. 

30. Cal.—^Payne v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass'n, 276 P. 
2d 128, 128 O.A.2d 295. 

Ill.—Floyd V. Smith's Estate, 60 N. 

E.2d 254, 320 Ill.App. 171. 

Iowa.—Finkle v. Flnkle, 32 N.W.2d 
807, 239 Iowa 783. 

Kan.—^In re Peterson's Estate, 73 P. 
2d 20, 147 Kan. 507. 

Minn.—^In re Tilghxuan's Estate, 61 
N.W.2d 748, 240 Minn. 494. 
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or are not related.^^ 

For this principle to apply, the acceptance has 
been required to be with knowledge,consent,®^ as¬ 
sent,34 or approval,35 voluntarily,36 and without dis¬ 
sent ;37 but it has also been held that a promise or 
liability to pay may be implied from one s un- 
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conscious receipt o£ beneficial and essential serv- 
ices.33 

The general rule above stated is founded on a 
presumption.33 In other words, the acceptance 
of valuable services or materials raises a presump- 
tion of intent to pay,«> or expectation of payment,*^ 
a presumption that the services were to be compen- 


Mo.—Songer v. Brittain, App., 272 S. 
W.2d 16. 

N.H.—Yeaton v. Skillings, 125 A.2d 
923, 100 N.H. 316. 

N.j.—steffler v. Schroeder, 79 A.2d 
486, 12 N.J.Super. 243. 

Tenn.—^Nashville Breeko Block & 
Tile Co. V. Hopton, 196 S.W.2d 
1010, 29 Tenn.App. 394. 

Faxaily living in one hoTUPeliold 
Idaho.—Wasson v. Wasson, 253 P*2d 
236, 73 Idaho 859. 

31. Cal.—^Lloyd v. Kleeflsch, 120 P. 
2d 97, 48 C.A.2d 408. 

Belation hy close ties of hlood 
CaL—Collier v. Landram, 156 P.2d 
662, 67 C.A.2d 762. 

32 . TJ.S.—Woodruff v. New State Ice 
Co., C.A.Okl., 197 F.2d 36. 

Ala.—^Richards v. Williams, 166 So. 
820, 231 Ala. 450. 

Cal.—^Keppelman v. Heikes, 246 P. 
2d 64. Ill C.A.2d 475 —Medina v. 
Van Camp Sea Pood Co., 171 P.2d 
445, 75 C.A.2d 661—Young v. Bru- 
ere, 248 P. 301. 78 C.A. 127. 
pia.—^Yeats v. Moody, 175 So. 719, 
128 Fla. 668. 

Idaho.—^Reddy v. Johnston, 293 P.2d 
945, 77 Idaho 402—^Nagele v. Mill¬ 
er, 253 P.2d 233, 73 Idaho 441. 

Ill.—^Pope V. Speiser, 130 N.B.2d 507, 

7 H1.2d 231. 

Iowa.—In re Holta's Estate, 68 N.W. 
2d 314, 246 Iowa 627, 47 A.Ij.R,2d 
1132 —In re Andrews* Estate, 64 
N.W,2d 261, 246 Iowa 819 —Eun- 
lop V. Hemingway, 63 N.W.2d 901, 
246 Iowa 696—^In re Beck's Estate, 
32 N.W,2d 217, 239 Iowa 656— 
Eauitable Life Ins. Co. of Iowa v. 
Crosley, 265 N.W. 137, 221 Iowa 
1129. 

Kan.—^In re Peterson’s Estate, 78 P. 
2d 20, 147 Kan. 607—State ex rel. 
Beckstrom v. Glenn, 61 P.2d 1364, 
144 Kan. 461. 

Ky.—Sword v. Moore’s Adm’r, 198 S. 

W.2d 215, 303 Ky. 507. 

Me.—Colvin v. Barrett, 118 A.2d 776, 
161 Me. 344—Cole v. Clark, 27 A. 
186, 85 Me. 336, 21 L.B.A. 714. 

Minn.—In re Tllghman’s Estate, 61 
N.W.2d 743, 240 Minn. 494. 

Neb.—^In re Cook’s Estate, 68 N.W. 
2d 851, 159 Neb. 739— Wrede v. 
Pavid City, 288 N.W. 642, 137 Neb. 
194. 

N.H.—^Yeaton v. Skillings, 126 A.2d 
923, 100 N.H. 816. 

N.C.—Pills V. Cornwell, 78 S.B.2d 


167, 238 N.C. 435 —Lindley v. Fra¬ 
zier, 66 S.B.2d 816, 231 N.C. 44— 
Stewart v. Wyrlck, 45 S.E.2d 764, 
228 N.C. 429—Grady v. Faison, 31 
S.E.2d 760, 224 N.C. 667—Francis 
V. Francis. 26 S.B.2d 907, 223 N.C. 
401—^Ray V. Robinson, 5 S.E.2d 
127, 216 N.C. 430. 

Pa.—^In re Home Protection Bldg. & 
Loan Ass’n, 17 A.2d 766, 143 Pa>« 
Super. 96. 

S.D.—Schmidt v. Clark County, 271 
N.W. 667, 65 S.D. 101. 

Utah.—McCollum v. Clothier, 241 P. 
2d 468, 121 Utah 311—Gleason v. 
Salt Lake City, 74 P.2d 1226, 94 
Utah 1. 

Vt.—^Ackerman v. Carpenter, 29 A.2d 
[ 922, 113 Vt. 77. 

71 C.J. p 46 note 97. 

“In order to incur a liability [for 
services] in the absence of an agree- j 
ment, one must knowingly permit 
another to act in his behalf and 
knowingly accept the benefit of his 
services.” 

Wash.—Smith v. Kneisley, 60 P.2d 
14, 16, 187 Wash. 278. 

33 . Vt.—^Ackerman v. Carpenter, 29 
A.2d 922, 113 Vt. 77. 

34. Ky.—Sword v, Moore’s Adm'r, 
198 S.W.2d 215, 303 Ky. 607—Cor¬ 
bin’s Ex’rs V. Corbin, 194 S.W.2d 
66, 302 Ky. 208. 

71 C.J. p 46 note 97. 

35. Ill.—Pope V. Speiser, 130 N.E.2d 
607, 7 Ill.2d 231. 

Pa.—In re Home Protection Bldg. & 
Loan Ass’n, 17 A.2d 765, 143 Pa. 
Super. 96. 

36. U.S.—^Woodruff v. New State 
Ice Co., C.A.Okl., 197 F.2d 36—City 
Ice & Fuel Co. v. Bright, C.C.A. 
Mich., 73 P.2d 461. 

Cal.—Payne v. Bank of America Nat. 
Trust & Sav. Ass’n, 275 P.2d 128, 
128 C.A,2d 295. 

Fla.—^Yeats v. Moody, 176 So. 719, 
128 Fla. 668. 

Ca.—Guyton v. Young, 65 S.B.2d 868, 
84 Ga.App. 155. j 

Idaho.—Reddy v. Johnston, 293 P.2d 
945, 77 Idaho 402—Wasson v. Was¬ 
son. 263 P.2d 236, 73 Idaho 369— 
Nagele v. Miller, 253 P.2d 233, 73 
Idaho 441. 

Kan.—State ex rel. Beckstrom v. 

Glenn, 61 P.2d 1354, 144 Kan. 461. 
N.J.—Steffler v. Schroeder, 79 A.2d 
485, 12 N.J.Super. 243. 

N.C.—^Twiford v. Waterfield, 83 S.E. 
2d 648, 240 N.C. 582—^Dills v. Corn- 
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well, 78 S.K2d 167, 238 N.C. 435— 
Francis v. Francis, 26 S.E.2d 907, 
223 N.C. 401—Ray v. Robinson, 5 
S.E.2d 127, 216 N.C. 430—^Winkler 
V. Killian, 64 S.E. 640, 141 N.C. 675, 
115 Am.S.R. 694. 

.Schmidt v. Clark County, 271 
N.W. 667, 65 S.D. 101. 

Utah.—Gleason v. Salt Lake City, 74 
P.2d 1225, 94 Utah 1. 

71 C.J. p 47 note 4. 

37. Cal.—^Keppelman v. Heikes, 245 
P.2d 64, 111 C.A.2d 475—Medina v. 
Van Camp Sea Food Co., 171 P.2d 
445, 75 C.A.2d 661—Young v. Bru- 
ere, 248 P. 301, 78 GA. 127. 

Ill.—Pope V. Speiser, 130 N.E.2d 607, 

7 I11.2d 231. 

Nel,.—Wrede v. David City, 288 N.W. 
642, 137 Neb. 194. 

Pa.—In re Home Protection Bldg. & 
Loan Ass’n, 17 A.2d 766, 143 Pa. 
Super. 96. 

38. Ark.—Cotnam v. Wisdom, 104 S. 
W. 164, 83 Ark. 601, 12 L.R.A.,N.S., 
1090, 119 Am.S.R. 167. 

N.Y.—Bdson V. Hammond, 127 N.Y. 

S. 369, 142 App.Div. 693. 

Insane Persons §§ 114, 116. 

Physicians and Surgeons § 68 a. 

39 . Cal.—Payne v. Bank of America 
Nat. Trust & Sav. Ass’n, 276 P.2d 
128, 128 C.A.2d 296. 

Vt.—^Ackerman v. Carpenter, 20 A. 2d 
922, 113 Vt. 77. 

Here presiunptioxi of law 
Cal.—Schaad v. Hazelton, 165 P.2d 
617, 72 C.A.2d 860. 

40. Ky.—Sword v. Moore’s Adm’r, 
198 S.W.2d 216, 303 Ky. 607—Cor¬ 
bin’s Ex'rs V. Corbin, 194 S.W.2d 
65, 302 Ky. 208. 

Okl.—Corpus Juris q.uoted in Piggee 
V. Mercy Hospital, 186 P.2d 817, 
819, 199 Okl. 411. 

Pa.—Fondelier v. Riddel, 33 A. 2d 86, 
152 Pa.Super. 686. 

In re Woern’s Estate, Orph., 34 
Pel.Co. 190. 

Wash.—Corpus Juris qiaoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 159, 165, 25 Wash.2d 428. 

71 C.J. p 44 note 86. 

41. U.S.—Woodruff V. New State 
Ice Co., C.A.Okl., 197 F.2d 36. 

Fla.—^Yeats v. Moody, 176 So. 719, 
128 Fla. 668. 

Kan.—State ex rel. Beckstrom v. 

Glenn, 61 P.2d 1364, 144 Kan. 461. 
Expectation of payment generally 
see supra S 8. 
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sated,42 or a presumption of legal liability's or obli¬ 
gation,44 or there is a presumption that payment of 
compensation is at least implied ;45 and the pre¬ 
sumption is sufficient to throw on the person con¬ 
testing liability the burden of showing an agreement 
indicating that the services were to be gratuitous,4S 
or that the circumstances surrounding the trans¬ 
action were such that no reasonable person would 
expect payment.47 This rule is equally applicable 
whether one or both of the parties are alive or 
dead.4S 

Where the circumstances are such that both par¬ 
ties understand, or should understand, that com¬ 
pensation is expected, as discussed supra §§ 8, 9, 
the recipient’s assent to, or acquiescence in, the ren¬ 
dition of beneficial services creates an enforceable 


obligation to pay a reasonable compensation for the 
work and labor,4® or materials furnished incidentally 
thereto,®® or board, room, and services,®^ as where 
beneficial services or materials are furnished and 
accepted under circumstances negativing gratuity, 
or a presumption thereof, a promise to pay there¬ 
for will be implied.®^ 

Thus, a promise or liability to pay may be implied 
from one’s conscious acceptance of the services of 
another regularly engaged in the business of per¬ 
forming such services,®® or from the performance 
of services of a character customarily charged for 
without dissent of one availing himself thereof,®4 
or where one stands by and sees services performed 
which will accrue to his benefit, knowing that pay¬ 
ment is expected;®® and assent may be inferred 


42 , N,Y.—^In re McGrath’s Estate, 
71 N.T.S.2d 853. 

N.C.—Twiford v. Waterfleld, 83 S.B. 

2d 548, 240 N.C. 682. 

Okl.—Corpus Juris cited in Piffffee v. 
Mercy Hospital, 186 P.2d 817, 819, 
199 Okl. 411. 

Tex.—Corpus Juris cited in City of 
Galveston v. O’Mara, Clv.App., 146 
S.W.2d 416, 421. 

Wash.—Corpus Juris quoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 165, 25 Wash.2d 428. 

Wis.—In re St. Germain’s Estate, 17 
N.W.2d 682, 246 Wis. 409. 

71 C.J. p 46 note 86. 

Season for role 

No one is expected to labor with¬ 
out hire. 

N.Y.—Alves V. City of New York, 
111 N.Y.S.2d 894, 202 Misc. 427, 
reversed on other grounds 122 N. 
Y.S.2d 448, 282 App.Plv. 232, af¬ 
firmed 118 N.E.2d 822, 30C N.Y, 
813. 

71 C.J. p 46 note 86 [aj. 

No presumption of gratuitous serv¬ 
ice 

(1) Where there is no relation¬ 
ship between parties out of which 
presumption of gratuitous service 
can reasonably arise, it is presumed 
that the person who performs serv¬ 
ice is to be compensated therefor. 
W.Va.—Furman v. Hunt, 66 S.B.2d 

1, 136 W.Va. 716. 

(2) Effect of status or relation of 
parties generally see infra §§ 14-26. 

43. N.Y.—Engel V. Holtz’ Estate, 87 
N.Y.S.2d 660—^In re Zimmer’s Will, 
77 N.Y.S.2d 872, aflirmed 86 N.Y.S. 
2d 479, 274 App.Div. 1024, appeal 
dismissed 87 N.B.2d 66, 299 N.Y. 
677. 

Okl.—Corpus Juris cited in Piggee 
V. Mercy Hospital, 186 P.2d 817, 
819, 199 Okl. 411. 

Wash.—Corpus Juris quoted in 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 26 Wash.2d 428. 

71 C.J. p 46 note 87. 


‘*It is an elementary rule * . 

that wherever services are rendered 
and received, a contract of hiring or 
an obligation to pay compensation 
will generally be presumed.” 

W.Va.—Furman v. Hunt, 66 S.B.2d 1, 
4, 135 W.Va. 716—In re Fox’ Es¬ 
tate, 48 S.B.2d 1. 4, 131 W.Va. 429, 

7 AL.R.2d 1. 

44. N.Y.—^In re Harvey's Estate, 
102 N.Y.S.2d 726. 

I 45. N.Y.—In re Basten’s Estate, 126 
N.Y.S.2d 469, 204 Mlsc. 937, appeal 
dismissed 129 N.Y.S.2d 603, 283 
App.Div. 829. 

In re Post’s Estate, 132 N.Y.S. 
2d 422, affirmed 134 N.Y.S.2d 603, 
284 App.Div. 927. 

4a N.Y,—In re Mason's Will, 236 
N.Y.S. 720, 726, 134 Misc. 902. 

In re Zimmer’s Will, 77 N.Y.S. 
2d 872, affirmed 86 N.Y.S.2d 479, 
274 App.Div. 1024, appeal dismiss¬ 
ed 87 N.B.2d 66, 299 N.Y. 677. | 

Okl.—Corpus Juris cited In Piggee j 
v. Mercy Hospital, 186 P.2d 817, 
819, 199 Okl. 411. 

Wash.—Corpus Juris quoted iu 
Western Asphalt Co. v. Valle, 171 
P.2d 159, 166, 26 Wash.2d 428. 
Burden of proof generally see infra 
§ 48. 

47 . N.Y.—^In re Mason's Will, 286 
N.Y.S. 720, 134 Misc. 902. 

In re Zimmer’s Will, 77 N.Y.S. 
2d 872, affirmed 86 N.Y.S.2d 479, 
274 App.Div. 1024, appeal dismiss¬ 
ed 87 N.B.2d 66, 299 N.Y. 677. 

43 ^ j^^Y ,—^In re Mason’s Will, 236 
N.Y.S. 720, 134 Misc. 902. 

In re Zimmer’s Will, 77 N.Y.S. 
2d 872, affirmed 86 N.T.S.2d 479, 
274 App.Div. 1024, appeal dismiss¬ 
ed 87 N.E.2d 66, 299 N.Y. 677. 

49, m.—^pioyd V. Smith’s Estate, 60 
N.B.2d 264, 320 IlLApp. 171. 

Ky.—Thompson v. Hunter’s Bx’r, 269 
S.W.2d 266. 

Mo.—Songer v, Brittain, App., 272 
S.W.2d 16. 
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N.Y.—^In re Taylor’s Estate, 129 N. 

Y.S.2d 159, 205 Misc. 872. 

Okl.—^Piggee v. Mercy Hospital, 186 
P.2a 817, 199 OkL 411. 

71 C.J. p 46 note 91. 

Brokers § 61. 

50. Conn.—Ceffarelli v, Landino, 72 
A. 564, 82 Conn. 126. 

71 C.J. p 45 note 92. 

Delivery and retention of goods and 
quasi contract see Sales § 34. 

51* Minn.—^Jacobson v. Edman, 47 
N.W.2d 103, 233 Minn. 476. 

71 C.J. p 46 note 93. 

52. Ill.—^Ployd V. Smith’s Estate, 
50 N.E.2d 264, 320 Ill.App. 171. 

Ind.—Johnson v. Gaugh’s Estate, 124 
N.E.2d 704, 126 Ind.App. 610. 

Ky.—^Hartlage v. Buchheit, 254 S.W. 
2d 343. 

Mo.—Songer v. Brittain, App., 272 
S.W.2d 16. 

Neb.—Wrede v. David City, 288 N.W. 
542, 137 Neb. 194. 

N.Y.—^In re Taylor’s Estate, 129 N. 

Y.S.2d 169, 205 Misc. 872. 

Okl.—Piggee v. Mercy Hospital, 186 
P.2d 817, 199 Okl. 411. 

71 C.J. p 46 note 94. 

Knowledge of financial inability 
Where a person receiving board 
and room is not related to persons 
furnishing them, and such services 
are accepted with knowledge that 
persons furnishing them cannot af¬ 
ford to give them gratuitously, a 
promise to pay may be implied. 

Minn.—Jacobson v. Edman, 47 N.W. 

2d 103, 233 Minn. 476. 

63. N.Y.—^Hevla v. Wheelock, 140 
N.Y.S. 861, 166 App.Div. 387. 

54. Ga—^Mitcham v. Singleton, 178 
S.B. 466, 60 Ga.App. 457—^Douglas 
V. Stephens, 108 S.E. 833, 27 Ga 
App. 486. 

71 C.J. P 46 note 98. 

55. Tex.—Wyche v. Perrin, Civ. 
App., 228 S.W.2d 830, refused no 
reversible error. 

71 C,J. p 46 note 99. 
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from knowledge© of the beneficial act or silent ac¬ 
quiescence therein.^® 

The presumption arising from acceptance is not 
conclusive,®*^ and may be rebutted®^ by the cir¬ 
cumstances under which the services are ren¬ 
dered,®^ and in divers ways,®® including proof that 
the services were intended to be gratuitous,®^ or 
that they were such offices or favors as one devoted 
friend might perform for another during a period 
of illness, distress, or other travail without expecta¬ 
tion of pecuniary reward.®^ So, not every accept¬ 
ance of another's services or materials will imply 
the beneficiar/s agreement to pay therefor;®® a 
contract to pay is not implied where the facts and 
circumstances, including the nature of the services, 
the relation between the parties, including kinship, 
show that the services were rendered out of con¬ 
sideration of love and affection, or otherwise gra¬ 
tuitously.®^ Also, one may not be charged for 
services or materials on the theory of acceptance un¬ 
der an implied contract to pay unless it appears that 
he was in a position to accept or reject them at his 
option.®® 

Where the facts as proved are insufficient to con¬ 
stitute an assent to, or acquiescence in, performance 
of the work, recovery will be denied,®® unless the 
facts are such as to bring the case within the rule, 
stated supra this subdivision, permitting recovery 
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for essential services rendered one incapable of as¬ 
sent 

Under statutes providing that a voluntary accept¬ 
ance of the benefit of a transaction is equivalent to- 
a consent to all the obligations arising from it, so- 
far as the person accepting has actual or construc¬ 
tive knowledge thereof, the acceptor is not obligated 
to pay obligations of which he has neither actual 
nor constructive knowledge.®^ Statutes providing 
that ordinarily, when one renders services or trans¬ 
fers property valuable to another, which the latter 
accepts, a promise is implied to pay the reasonable 
value thereof, but that this presumption does not 
usually arise in cases between very near relatives, 
have been variously applied;®® under such statute, 
the rendition and acceptance of valuable services are 
generally sufficient of themselves to warrant implica¬ 
tion of a promise of payment,®® without proof of an 
express contract*^® or of additional circumstances 
equivalent thereto,although in the case of near 
relatives no such implication arises, as discussed 
infra § 16. 

Use of products of work. Although subsequent 
use of beneficial facilities created by the labor sued 
for has been held ground for implication of a prom¬ 
ise to pay,*^2 it is generally considered that mere use 
of the products of work and labor does not constitute 
a ratification of its performance rendering one lia¬ 
ble to pay therefor.7® Also, the mere use of mate- 


Offloavs reprasentiiig’ BCliool district 
T?an —State ex rel. Beckstrom v. 
Glenn, 61 P.2d 1354, 144 Kan. 461. 

66 . Tex.—Wyche v. Perrin, Civ. 
App., 228 S.W.2d 380, refused no 
reversible error. 

71 C.J. p 46 note 1. 

67. IT.T.—^In re Zimmer’s Will, 77 
N.T.S.2d 872, affirmed 86 N.T.S.2d 
479, 274 App.Dlv. 1024, appeal dis¬ 
missed 87 N.R2d 66 , 299 N.Y. 677. 

Okl.—Corpus JPaiis dted in Piggee 
V. Mercy Hospital, 186 P.2d 817, 
819, 199 Okl. 411. 

Wash.—Corpus Juris auoted la 
Western Asphalt Co. v. Valle, 171 
P.2d 169, 166, 25 Wash.2d 428. I 
71 C.J. P 45 note 88 . 

68 . Cal.—Schaad v. Hazelton, 165 P. 
2d 617, 72 C.A.2d 860. 

N.T.—In re McGrath's Estate, 71 N. 
T.S.2d 863. 

N’.C.— Twlford V. Waterfleld, 83 S.BJ. 
2d 648, 240 N.C. 682. 

69. N.T.—Engel V, Holtz’ Estate, 87 
N.T.S.2d 660. 

60. O a V—^Payne v. Bank of Ameri¬ 
ca Nat Trust & Sav. Ass’n, 275 P. 
2d 128, 128 aA.2d 295. 

61. CaL—-Payne v. Bank of Ameri¬ 
ca Nat Trust & Sav. Ass’n, supra. 


62. Cal.—^Payne v. Bank of Ameri¬ 
ca Nat Trust & Sav. Ass'n, supra. 

63. N.H,—^Decatur v. Cooper, 167 A. 
706, 86 N.H, 260. 

71 C.J. p 46 note 2 . 

ImprovenLents on land 
Where material furnished to les¬ 
see for construction of improve¬ 
ments on leased premises was not 
furnished in reliance on ownership 
of property or lease agreement be¬ 
tween owner and lessee, or because 
of any representations of owner, and 
no mechanics’ lien was filed, and 
there was no evidence as to value of 
improvements, owner could not be 
held liable merely because improve¬ 
ments were erected on its land with 
its consent | 

Cal.—^Howard v. Societa Bi Unione 
B Beneflcenza Italiana, 146 P.2d 
694, 62 C.A2d 842. 

04 , Ga.—Cooper v. Cooper, 2 S.B.2d 
145, 69 Ga.App. 832. 

Effect of relation or status of par¬ 
ties generally see infra 9§ 14-26. 

65. Nev,—Clarke v. Johnson. 187 P. 
610, 43 Nev. 359, 

71 C.J. p 47 note 8 . 

66 . Conn.—Kelley v. Hance, 142 A. 
633, 108 Conn. 186. 
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Wyo.—Metcalfe v. Winchester, 262’ 
P.2d 404, 72 Wyo. 142. 

71 C. J. p 47 note 5. 

67. S.D.—Pish, etc., Co. v. New 
England Homestake Co., 130 N.W. 
841, 27 S.D. 221, reheard 134 N.W. 
798, 28 S.D. 588. 

71 C.J. p 47 note 7. 

68 . Ga.—^Rhyne v. Price, 62 S.E.2di 

420, 82 Ga.App. 691—Pierce v. 

Deich, 69 S.E.2d 765, 81 Ga.App. 
717—Cooper v. Cooper, 2 S.B.2d 
145, 59 GaApp. 832. 

69. Ga.—Strahley v. Hendricks, 169 
S.E. 661, 40 Ga.App. 571. 

71 C.J. p 47 note 8 . 

70. Ga.—^Washington v. Jordan, 109* 
S.E. 923, 28 Ga.App. 18 —Meador v. 
Patterson, 103 S.B. 96, 26 Ga.App- 
267. 

71. Ga.—Meador v. Patterson, su¬ 
pra. 

71 C.J. p 47 note 10. 

72. Ala.—^Parker v. I, T, Daw & 
Sons, 69 So. 879, 194 Ala. 693. 

71 C.J. P 47 note 12. 

73 . R.I.—Clary v. Wolf, 83 Au 116». 
84 H.I. 263. 

71 C.J. P 47 note 18. 
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rials does not create an obligation to pay the owner, 
in the absence of any contractual relation between 
owner and user and, in the absence of a substan¬ 
tial performance of the work undertaken, mere keep¬ 
ing and using of the product of the work do not 
necessarily constitute an acceptance creating an ob¬ 
ligation to pay. *^5 

Employment of or by third person. One may ac¬ 
cept liie services of another without incurring any 
implied liability to pay for them, where he knows 
at the outset that the services are rendered because 
of an employment by a third person, and but for 
such knowledge would not have accepted such 
services,'^® and, where a third person has contracted 
to do work, and plaintiff performs such work, de¬ 
fendant is not liable where he accepts the work with¬ 
out knowledge that plaintiff was looking to him 
for compensation.'^'^ 

On the other hand, one who expressly promises to 
pay for services rendered to another,^® or one with 
whose knowledge and consent services are procured 
to be rendered by a third person,'^® or who accepts, 
or knowingly avails himself of, the benefit of serv¬ 
ices performed for him without his authority or 
request and without advising plaintiff that he will 
not pay for them,®® is liable therefor. 

Money expended by plaintiff for services of a 
third party may be recovered of defendant where 
such services were rendered to plaintiff at the re¬ 
quest of defendant.®^ 


b. Services Rendered One against His Will 

Services rendered one against his will and without 
hie assent are not compensable. 

Services rendered to a person against his will 
and without his assent,** or against his express 
commands,®* or after his refusal thereof,®^ cannot 
be recovered for by the person rendering them, 
however valuable the services may be.®® 

§11. Request for Services 

a. In general; necessity for 

b. Effect of request 

c. Implied request 

a. In General; Necessil^for 

A request for the performance of work and labor, 
made by the person sought to be charged therefor. Is 
ordinarily essential to recovery therefor. 

It is ordinarily essential to the right of recov¬ 
ery for work and labor that there should have been 
a request for its performance, made by the person 
sought to be charged,®® which request may be im¬ 
plied from the circumstances, as discussed infra 
subdivision c of this section. So, as considered su¬ 
pra § 7, recovery will be denied where the perform¬ 
ance of services was a purely voluntary act, unless 
the recipient of the services by his assent to, or 
acquiescence in, such services created an obligation 
to pay therefor, as discussed supra § 10; and it 


74. S.c. —Goodale v. Page, 76 S.B. 
700, 92 S.C. 418. 

71 C.J. P 47 note 14. 

75. Wis.—Fischer v. Schumacher, 
238 K.W. 801, 207 Wis. 10. 

71 C.J. p 48 note 15. 

70. HI.—^Morrison v. Jones, 6 HI. 
App. 89. 

Mo.—Corpus Juris quoted la Kolb v. 
Howard Corp., App., 219 S.W.2d 
866, 869. 

Employment by agent see infra § 18. 

77. Ala.—Alabama Western R. Co. 
V. Bush, 62 So. 89, 182 Ala. 118. 

71 C.J. p 48 note 20. 

78. Ind.—Caylor v. Elsting, 10 H.E. 
2d 411, 104 Ind.App. 144. 

Persons liable see Infra S 42. 

70. Wls.—^Wheeler v. Hall, 41 Wls. 
447. 

sa Ala,—Alabama Security Co. v. 

Dewey, 47 So. 55, 166 Ala. 680. 

71 C.J. p 48 note 22. 

81. N.Y.—MacDonald v. Johns, 116 
N.T.S. 695. 

88. D.C.—Salts Bros. v. Salts, 122 
P.2d 79, 74 APP.D.C. 818. 

Tex.—Weir v. Harrison County, Civ. 

App., 161 S.W.2d 322. 

71 C.J. p 48 note 16. 


Bejeotloa of henefits j 

(1) An obligation to pay for serv¬ 
ices performed for another without 
his privity or request will not be im¬ 
plied where he rejects the services 
or the benefits thereof; so, where 
property owners rejected partition 
fence, constructed pursuant to void 
award of township trustees, they 
were not liable on basis of unjust 
enrichment for construction thereof. 
Ohio.—^Bowers v. Viereck, Com.Pl., 
117 N.B.2d 717. 

<2) Conferment of benefit general¬ 
ly see supra § 6. 

Consent Impossible or immaterial 
Pa.—^In re Allshouse’s Estate, Orph., 
32 WestL, J. 247. 

83. Cal.—^De Press e v. Boyal Eagle 
Distilleries Co„ 67 P. 602, 136 a 
408. 

Ill.—^Lake V. NewhoflC, 56 Ill. 295. 

84. Ark.—Caldwell v. Missouri State 
Life Ins. Co., 230 S.W.2d 666, 148 
Ark. 474. 

Tex.—Weir v. Harrison County, Civ. 
App., 161 S.W.2d 322. 

85. D.C.—Salts Bros. v. Salts, 122 
P.2d 79, 74 APP.D.C. 313. 

86. N.J.—Broad St. Nat Bank of 
Trenton v. Collier, 169 A. 552, 112 
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N.J.Law 41, affirmed 174 A. 900, 
113 N.J.Lraw 303. 

Pa.—^Pennsylvania Power & Light 
Co. V. Phoenix Fire Co. of Shenan¬ 
doah, Com.PL, 45 Sch.Leg.Rec. 70— 
Pennsylvania Power & Light Co. 
V. Polish American Fire Co, of 
Shenandoah, Com.Pl., 46 Sch.Leg. 
Rec. 64—^Pennsylvania Power & 
Light Co. V. Defender Fire Co. of 
Shenandoah, Com.PL, 46 Sch.Leg. 
Rec. 12. 

71 C.J. p 48 note 26—18 C.J. p 272 
note 44, p 327 notes 77, 78. 
Allegation of request see Infra S 45. 

Reason, for rule 

Ordinarily no man can make him¬ 
self a creditor of any other person 
by any act of his own, unsolicited 
and purely officious. 

Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 65. 

Beneficial services 

(1) Recovery cannot ordinarily he 
had for services, however beneflclaL 
performed for another without his 
privity or request. 

Ohio.—^Bowers v. Viereck, Com.Pl.» 
117 N.E.2d 717. 

(2) Conferment of benefit general¬ 
ly see supra 8 6. 
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has been held that liability wiU attach if it is kno^ 
that services are rendered with an expectation 
of compensation, even though no request for their 
performance has been made.*^ 

b. Effect of Bequest 

The general rule Is that where services are rendered 
on request, the person requesting them impliedly prom¬ 
ises to pay for them, or it is presumed that compensation 
Is to be made, unless the circumstances indicate other¬ 
wise. 

Where services are performed on request, wheth¬ 
er an obligation to pay arises depends on the in¬ 
tent of the parties there must be a meeting of 
the minds on the intent, on the one hand, to enter 
into a contract to perform the service, and, on the 
other, to pay therefor.*^ 

The general rule is that where valuable services 
are rendered,*® or materials furnished,®^ by one 


person to another at the latter’s request, the former 
is entitled to recover for the services or matenals, 
especially where supplied in the usual course of the 
former’s business.92 This rule applies in the ab- 
sence of an agreement not to be compensated, 
or to look only to other persons for compensation; 
under circumstances negativing the idea that the 
services were gratuitous;®® and in the absence of 
circumstances showing that the services or materials 
were intended to be rendered or furnished gratui- 
tously.^^ 

No finding of an express promise to*pay is neces¬ 
sary to recovery,®*^ since under such circumstances 
a presumption arises that compensation was to be 
made,98 such presumption having been called one 
of fact;99 and the law ordinarily implies a prom¬ 
ise to pay for beneficial services or valuable ma¬ 
terials rendered or furnished at one’s special or ex¬ 
press instance and request,^ in the absence of cir- 


87. XJ.S.—Sorensen v. City of New 
York, D.aN.Y., 99 P.Supp. 411, af¬ 
firmed. C.A., 202 F.2d 857. certio¬ 
rari denied 74 S.Ct. 674, 347 U.S. 
951, 98 L.Bd. 1097. 

Expectation of benefit generally see 
supra §§ 8, 9. 

88. Ohio.—Weinstein v. Newman, 
101 N.B.2d 772, 89 Ohio App. 301. 

89. Ohio.—Weinstein v. Newman, 
supra. 

■90. Cal.—Hall v. Douglas Aircraft 
Co.. 73 P.2d 668, 23 C.A.2d 498. 

DeL—Salisbury v. Credit Service, 199 
A. 674, 9 W.W.Harr. 377. 

D.C.—^Dodge’s Market v. Turner, 
Mun.App., 67 A.2d 626. 

Idaho.—Corpus Juris cited In Cook 

V. Saltzer, 267 P.2d 228, 229, 74 
Idaho 97. 

Ind.—^Johnson v. Gaugh’s Estate, 124 
N.E.2d 704, 126 Ind.App. 610. 

TTfln. —^In re Peterson’s Estate, 78 P. 
2d 20, 147 Kan. 507, 

La,—Bascle v. Perez, 71 So,2d 561, | 
224 La. 1014—Doll v. Albert Welb- 
len Marble & Granite Co., 22 So, | 
2d 59, 207 La. 769. 

Md.—Cleaves v. Sharp & Dohme, 171 
A. 374, 166 Md. 646. 

Mich.—McLaughlin v. Shamaly, 26 
N’.W.2d 738, 317 Mich. 127—^Hem- 
mlnger v. Western Assurance Co., 
64 N.W. 949, 95 Mich. 356. 

Minn.— Jacobson v. Edman, 47 N.W. 

2d 103, 233 Minn. 476. 

Mo.—Songer v. Brittain, App., 272 S. 

W. 2d 16. 

2^,T.—American Mint Corp. v. Ex- 
Lax, Inc., 31 N.T.S.2d 708, 263 App. 
Div. 89, appeal denied 32 N.Y.S.2d 
1016, 263 App.Div. 869. 

Moore v. Mason & Hanger Co., 
35 N.T.S.2d 687. 

Pa.—^Lenker v. Thayer, 3 Pa.Dist. & 
Ca 117, 68 Dauph.Co. 2L 


Tenn.—Nashville Breeko Block & 
Tile Co. V. Hopton, 196 S.W.2d 1010, 
29 Tenn.App. 394. 

Wis.—In re St. Germain’s Estate. 17 
N.W.2d 582, 246 Wis. 409. 

71 C.J. P 49 note 29. 

“Where a person orders services 
to be rendered the law raises an im¬ 
plied agreement to pay their reason¬ 
able value.” 

Cal.—Swafford v. Goodman, 251 P.2d 
680, 682, 116 C.A.2d 106. 

“Where a party calls upon another 
to do a thing, the law, in the ab¬ 
sence of contrary proof, supposes 
an obligation to pay for what is 
done.” 

Da.—^Elam v. Shushan, 17 So.2d 713, 
714, 205 La. 471 —ComfrancQ v. 
Pille, 1 La.Ann. 197, 198. 
Solicitation of one’s services cre¬ 
ates Implied promise to pay reason¬ 
able worth thereof. | 

Colo.—Scheier v. Bonella, 237 P. 

1113, 77 Colo. 603. 

Offer of employment 

Where there is proof of an offer 
of employment and performance of 
the duties described in the offer, the 
law presumes a promise by the per¬ 
son benefited to pay the reasonable 
value of the services. 

N.Y.—^Baumgarten v. Lafayette Nat. 
Bank of Brooklyn in New York, 2 
N.Y.S.2d 561, 253 App.Div. 916. 

91 . Conn.—Ceffarelli v. Liandino, 72 
A. 664, 82 Conn. 126. 

Wis.—^Messmer v. Block, 76 N.W. 
698, 100 Wis. 664. 

92. Conn.—^Theron Ford Co. v. Dud¬ 
ley, 183 A. 746, 104 Conn. 619. 

71 C.J. p 49 note 32. 

93. Cal.—^Hall v. Douglas Aircraft 
Co., 73 P.2d 668, 23 C.A.2d 498. 

N.Y.—^Rudnick v. Tuckman, 149 N.Y. 
S.2d 809, 1 A.D.2d 269. 
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94. N.Y.—^Rudnick v. Tuckman, su¬ 
pra. 

95. N.J.—Shapiro v. Solomon, 126 A. 
2d 654, 42 N.J.Super. 377—^Mahoney 
V. Nitro Form Co., 114 A.2d 863, 36 
N.J.Super. 116, reversed on other 
grounds 120 AL.2d 454, 20 N.J. 499. 

96. U.S.—Bumcrots v. Alberti, C.C. 
A.Okl., 132 F.2d 767. 

Ind.—^Lennox & Matthews & Asso¬ 
ciates, Inc. V. Rozzelle, 108 N.B.2d 
621, 231 Ind. 343. 

Johnson v. Gaugh’s Estate, 124 
N.B.2d 704, 125 Ind.App. 610. 

71 C.J. P 49 note 31. 

Expectation of compensation and 
gratuitous services generally see 
supra §§ 8, 9. 

Parties not related 

Cal.—Willman v. Gustafson, 147 P. 
2d 636, 63 C.A.2d 830. 

97. Mo.—Songer v. Brittain, App., 
272 S.W.2d 16. 

71 C.J. p 49 note 33. 

Necessity of contract generally see 
supra § 1. 

98. N.D.—^McCurdy v. Boring, 146 
N.W. 730, 27 N.D. 1. 

71 C.J. P 49 note 34. 

99. Conn.—Clark v. Diefendorf, 147 
A. 33, 109 Conn. 507. 

Wis.—^Wojahn v. National Union 
Bank of Oshkosh, 129 N.W. 1068, 
144 Wis. 646. 

1 . U.S.—^Hill V. Waxberg, C.A.Alas¬ 
ka, 237 P.2d 936—^Bumcrots v. Al¬ 
berti. C.C.A.Okl., 132 F.2d 767. 

Bale V. Oliver, D.C.Alaska, 110 
F.Supp. 484—W. Kastor & Sons 
Advertising Co. v. Grove Labora¬ 
tories, D.aMo., 68 F.Supp. 1011. 

Cal.—Schaad v. Hazelton, 165 P.2d 
617, 72 C.A.2d 860—Geisenhoff v. 
Mabrey, 137 P.2d 36, 68 C.A.2d 481. 

Ill.—^Floyd V. Smith’s Estate, 50 N.E. 
2d 254, 320 IlLApp. 171—Creek v. 
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cumstances indicating otherwise,^ and unless a con¬ 
trary intention of the parties is disclosed.^ 

Thus, one acting at the request of the person 
sought to be charged may be entitled to recover for 
services rendered or materials furnished in con¬ 
nection with accounting,^ building supports,^ in¬ 
vestigations,® plans,support, board, or lodging,® 
or traffic arrangements.® 

However, the rule permitting recovery for serv¬ 
ices rendered on request is not universal;^® not 
every rendition of services on request will warrant 
implication of a promise to pay,!^ and the presump¬ 
tion of intended pa3mient ordinarily arising from 
rendition of services on request may be rebut- 
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ted,as by proof that both parties contemplated 
that the work should be done without remimera- 
tion,i® or that the circumstances were such that 
the performer should have realized as a reasonable 
man that the recipient did not expect to pay for 
the work;^^ no obligation to pay will be implied 
if the circumstances are such as to repel the in¬ 
ference that compensation was intended.^® 

A simple request to perform services for another 
as to whom there exists no obligation to furnish 
such services does not create an implied obliga¬ 
tion to pay therefor on the part of the person mak¬ 
ing the request;^® and, where the evidence fails 
to show that the work which is the foundation of 
the action was done at defendant’s instance or re- 


Naylor, 33 N.E.Sd 740, 309 IlLApp. 
601. 

Ind.—Johnson v. Gaugh's Estate, 124 

N.E.2d 704, 126 Ind.App. 610. 
Minn.—Jacobson v. Edman, 47 N.W. 

2d 103, 233 Minn. 476. 

Mo.—^Dalton v. Poinsett, App., 164 

S.W.2d 124—Hurst v. Hurst’s Es¬ 
tate, App., 161 S.W.2d 643—Lewis 
V. Thompson, 96 S.’W‘.2d 938, 231 
Mo.App. 321. 

—^Mahoney v. Nitro Form Co., 
114 A.2d 803, 36 N.J.Super. 116, re¬ 
versed on other grounds 120 A. 2d 
464, 20 N.J. 499. 

Gimbel v. Laird & Co., 194 A. 
616, 119 N.J.Law 170. 

N.Y.—American Mint Corp. v. Ex- 
Lax, Inc., 31 N.T.S.2d 708, 263 
App.Div. 89, appeal denied 32 N.T. 

S. 2d 1016, 263 App.Div. 869. 

David V. E. W. White, Inc., 39 N. 

T. S.2d 607, 170 Mlsc. 803. 

Moore v. Mason & Hanger Co., 
35 N.Y.S.2d 687. 

N.C.—Grady v. Faison, 31 S.B.2d 
760, 224 N.C. 667. 

Or.—In re Stoll's Estate, 217 P.2d 
605, 188 Or. 682. 

Pa.—Schlechtcr v. Foltz, 116 A.2d 
910, 179 Pa.Super. 119. 

Lenkor v. Thayer, 3 Pa.DIst. & 
Co,2d 117, 68 Dauph.Co. 21. 

R. !.—Tonge v. Salisbury, 171 A. 372, 
64 R.I. 170. 

S. C.—^Broadway v. JcfCers, 194 S.E. 
642, 185 S.C. 623, 114 A.L.II. 1244. 

Utah.—^McCollum v. Clothier, 241 P. 

2d 468, 121 Utah 311. 
ipV’ash,—Hardung v. Green, 244 P.2d 
1163, 40 Wash.2d 695. 

71 C.J. p 49 note 36. 

‘Tt Is fundamental . . - that, 

in the absence of circumstsmees in¬ 
dicating otherwise, one who orders 
work done impliedly promises to pay 
for it.” 

X),C.—Dodge's Market v. Turner, 
Mun.App., 67 A.2d 626, 628. 

This role Is based oa the theory 
that human experience teaches that, 
under such circumstances, the one 


who renders the services expects to 
receive and the recipient of the 
services expects to pay, notwith¬ 
standing nothing is said about com¬ 
pensation. 

Mo.—Offord V. Jenner's Estate, App., i 
189 S.W. 2 d 173. 

Wash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672. 

ConunoiL law I 

It is the universal rule in states 
having a common-law background 
that, where one renders services to 
another at such other's request, im¬ 
plied contract arises to pay servant 
reasonable value of services. 

U.S.—Le Mieux Bros. v. Tremont 
Lumber Co., C.C.A.Lia., 140 F,2d 
387. 

Xn action on q,nuo.tTim snexulty 
promise of defendant is by law im¬ 
plied from request. 

Mo.—State ex rel. Elec. Household 
Stores v. Hostetter, 89 S.W.2d 28, 
338 Mo. 79. 

2. Minn.—Jacobson v. Edman, 47 N. 
W.2<i 103, 233 Minn. 476. 

Wash.—Hardung v. Green, 244 P.2d 
1163, 40 Wash.2d 596. 

No legal duty to repair 

N. Y.—David v. E. W. White, Inc., 39 
N.T.S.2d 667, 179 Mlsc. 803. 

Oustoxn and usage of huslness 
U.S.—H. W. Kastor & Sons Adver¬ 
tising Co. V. Grove Laboratories, 

D. CMo., 68 F.Supp. 1011. 

3 . S.C.—Broadway v. Jeffers, 194 S. 

E. 642, 185 S.C. 623, 114 A.L.R. 
1244. 

4 . Puerto Rico.—Woodbridge v. Di¬ 
az, 28 Puerto Rico 811. 

71 C.J. p 49 note 37. 

5 . Conn.—Ceffiarelli v. Landino, 72 
A. 564, 82 Conn. 126. 

71 C.J. p 49 note 38. 

O , N.Y.—Tiffany v. Kellogg Iron 
Works, 109 N.T.S. 764, 69 Misc. 
113. 

71 C.J. p 49 note 39. 
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7 . va.—^Haynes Chemical Corpora¬ 
tion V. Staples & Staples, 112 S.E. 
802, 133 Va. 82. 

71 C.J. p 49 note 40. 

8. Mo.—^Hurst v. Hurst's Estate, 
App., 161 S.W.2d 543. 

Support of a person who is related 
Iowa.—^Wyman v. Passmore, 125 N. 
W. 213, 146 Iowa 486, 27 L.R.A., 
N.S., 683. 

71 C.J. P 60 note 41. 

9. Cal.—^Asher v. Martin, 279 P. 
810, 100 C.A. 217. 

71 C.J. p 60 note 42. 

10. Wash.—^Hendryx v. Turner, 187 

P. 372, 109 Wash. 672. 

11. Ohio.—^Weinstein v. Newman, 
101 N.E.2d 772, 89 Ohio App. 301. 

71 C.J. p 60 note 44. 

12. Kan.—Clark v. Townsend, 153 
P. 566, 96 Kan. 650. 

Md.—Winslow v. Atz, 177 A, 272, 168 
Md. 230. 

13. N.T,—^Alexander v. Automatic 
Mail Delivery Co., 123 N.Y.S. 976. 

Or.—In re Stoll's Estate, 217 P.2d 
696, 188 Or. 682. 

14. N.Y.—Alexander v. Automatic 
Mall Delivery Co., 123 N.Y.S. 976. 

15. Mo.—^Abresch v. Schultz, App., 
216 S.W.2d 134. 

Clrcumstanoes other than relation- 
ahlp 

(1) Such inference may be re¬ 
pelled by circumstances other than 
relationship of the parties. 

Mo.—Abresch v. Schultz, supra. 

(2) Effect of relation or status of 
parties see infra §§ 14—26. 

16. N.Y.—^MacGuire v. Hughes, 111 
N.Y.S. 163, 126 App.Div. 637. 

71 C.J. p 60 note 47. 

Liability of person employing physi¬ 
cian for another see Physicians 
and Surgeons § 70. 

No legal duty of support 
Cal.—^Rotea v. Izuel, 96 P.2d 927, 14- 
C.2d 605, 125 A.L.R. 1424. 
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quest, but it appears that it was done at the in¬ 
stance and under a contract with a third person, 
plaintiff must rely on the imdertaking or promise, 
express or implied, of the person who employed 
him and at whose instance he did the work, and 
may not recover from defendant.^^ 

Although lacking actual intent to employ anoth- 
er, one may be held liable for such other's services 
if one's conduct was such as to justify an inference 
of employment.is 

c. Implied Bequest 

A request for the performance of services may or may 
not be implied, In the circumstances of the particular 
case. 

The request for performance of services which 
is ordinarily essential to the right of recovery, as 
discussed supra subdivision a of this section, may 
be inferred from circumstances,^^ as where one 
accepts and retains the beneficial results of anoth¬ 
er's services.20 The rule, as generally stated, is 
that, in the absence of family relationship,^! where 
one furnishes beneficial services or materials to an¬ 
other, the law ordinarily presumes a request and 
a promise to pay what such services are reasonably 
worth, unless it is understood that they were to be 
rendered gratuitously, or unless they were rendered 
under circumstances which repel this presumption 
and, where one stands by while another renders 
services beneficial to him, and knows that the serv¬ 
ices are being rendered in the expectation of re¬ 
ceiving payment from him, a request for the ren¬ 
dering of the services may, in the absence of cir- 
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cumstances to the contrary, be implied from such 
facts.23 

This presumption is not conclusive the mere 
doing of work beneficial to the person for whom it 
is done does not warrant the inference of a re- 
quest,25 and a request to render services will not 
be implied where the circumstances negative such 
an implication.^® 

Subsequent assent of the beneficiary to services 
performed in his behalf is sufficient to authorize a 
finding of a previous request on his part,^'^ although, 
in the absence of an inference of prior request, the 
past consideration affords no basis for the enforce¬ 
ment of a subsequent promise to pay. 2 ® 

Reliance on particular fund. Notwithstanding the 
general rule that the law implies a promise to pay 
for services rendered, if it clearly appears that the 
party rendering the service agreed to look to par¬ 
ticular funds expected to be realized from certain 
undertakings, and not to the other party to the con¬ 
tract, he cannot enforce a personal liability.^® 

§ 12. Effect of Mistake, Compulsion, Fraud, 
or Other Wrongdoing 

Recovery has been allowed for services rendered un¬ 
der duress or fraud, and also In some circumstances, al¬ 
though not In others, for services rendered under mistake 
of fact, but not for those under mistake of law. 

As a general rule, one cannot recover for serv¬ 
ices rendered under a mistake of law.®® One is 
not entitled to compensation for labor expended 
by mistake, although in good faith, on the property 


17. La.—Bancroft v. Wisner, S La. 
A. (Orleans) 357. 

71 C.J. p 60 note 48. 

18. N.T.—Balllard v. Bowan, 47 N. 
T.S. 181, 21 Misc. 324. 

71 C.J. p 50 note 49. 

19. Cal.—Schaad v. Hazelton, 165 P. 
2d 517, 72 C.A.2dl860. 

Pa.—^Pennsylvania Power & Light 
Co. V. Phoenix Fire Co. of Shenan¬ 
doah, Com.Pl., 45 Sch.Leg.Kec. 70 
—Pennsylvania Power & Light Co. 
V. Polish American Blre Co. of 
Shenandoah, Com.PL, 46 Sch.Leg. 
Rec. 54—^Pennsylvania Power & 
Light Co. V. Defender Fire Co. of 
Shenandoah, Com.PL, 45 Sch.Leg. 
Bee. 12. 

71 C.J. p 50 note 51. 

20. Ind.—^Zearing v. Walters, 122 N. 
Il.2d 625, 125 lnd.App. 202. 

21. N.H.—Page v. Page, 61 A. 856, 
78 N.H. 305, 6 Ann.Cas. 510 and 
nota 

71 C.J. p 50 note 52. 

Effect of family relationship see in¬ 
fra S 16. 


22. Mo.—Corpus Juris cited in Pat¬ 
rick V. Crank, App., 110 S.W.2d 381, 
386. 

Pa.—Pennsylvania Power & Light 
Co. V. Phoenix Fire Co. of Shenan¬ 
doah, Com.Pl., 45 Sch,Leg.Kec. 70— 
Pennsylvania Power & Light Co. 
V. Polish American Fire Co. of 
Shenandoah, Com.Pl., 46 Sch.Leg. 
Rec. 54—^Pennsylvania Power & 
Light Co. V, Defender Fire Co. of 
Shenandoah, Com.Pl,, 45 Sch.Leg. 
Kec. 12. 

71 C.J. p 50 note 58. 

23. Mo.—^Thomas v. Walnut Land, 
eta, Co., 48 Mo.App. 663. 

Pa.—^Pennsylvania Power & Light 
Co. V, Phoenix Fire Co. of Shenan¬ 
doah, Com.Pl„ 45 SchLeg.Rec. 70 
—^Pennsylvania Power & Light Co. 
V, Polish American Fire Co. of 
Shenandoah, Com.Pl., 46 Sch.Leg. 
Bea 64—^Pennsylvania Power & 
Light Co. V. Defender Fire Co. of 
Shenandoah, Com.Pl., 45 Sch.Leg. 
Kea 12. 

71 C. J. p 61 note 64. 
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•24. Me.—^Ladd ▼. Bean, 104 A. 814, 
117 Me. 445. 

25. N.T.—^Hofman v. American 

I Dressier Tunnel Kilns, 181 N.Y.S. 
29. 

j 71 C.J. p 61 note 66. 

I Mere rendition of services see supra 
I S 5. 

I 26. Ind.—^Zearing v. Walters, 122 N. 

; B.2d 625, 126 lnd.App. 202. 

I 71 C.J. p 61 note 67. 

27, Mo.—^Watkins v. Richmond Col- 
I lege, 41 Mo. 302. 

[ Strother v. De Witt, 71 S.W. 

I 1129, 98 Mo.App. 293. 

Beneficial act 

Mo.—^Lewis v. Thompson, 96 S.W.2d 
938, 281 Mo.App. 321. 

28. Me.—Sanderson v. Brown, 57 
Me. 808. 

29. Colo.—Harkinson ▼. Dry Placer 
Amalgamating Co., 6 Colo. 269. 

30, Ga.—^Brightwell v. Oglethorpe 
Telephone Co., 171 S.E. 162, 47 Ga. 
App. 521. 

71 C.J. p 51 note 6L 
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of another, who appropriates the benefit of it, when 
the identity of the original article is not destroyed 
nor its value greatly increased ;3l a contractor hav¬ 
ing, by mistake, performed certain work on a con¬ 
tract undertaken by another, cannot recover of the 
latter for the work performed unless he proves as¬ 
sent, cither express or implied and one who fur¬ 
nishes labor and materials for a building without 
the knowledge, authorization, or consent of the own¬ 
er, under the mistaken belief that the owner has 
contracted for the work or will be obligated to 
pay therefor, has been held not entitled to recover 
on a quasi contract under the theory of unjust en¬ 
richment.^^ 

On the other hand, it is held that, where one by 
mistake performs services for another, he may re¬ 
cover therefor, when the person for whom they 
were rendered, with knowledge of the mistake, ac¬ 
cepts the benefit of them,^^ or where the person 
who receives the benefit thereof afterward agrees 
to pay for the services.^s 

One who has rendered services to another is en¬ 
titled to restitution therefor if tlie services were 
rendered because of the fraud or material misrep¬ 
resentation of the other and where one party 
wrongfully compels another to render him valua¬ 
ble services, a promise to pay their value is im- 
plicd.^'J' So, a promise to pay for services rendered 
will be implied against a wrongdoer who never in¬ 
tended to pay, or who intended deceitfully to avoid 
payment,3 8 and whether the rendition of such serv¬ 
ices is secured through duress,®^ compulsion,^® or 
fraud^l makes no difference. Where, without legal 
authority, one is compelled to perform work for 
another, the law raises an implied contract for 
compensation for the value of the services ren¬ 
dered.^ ^ 


A trustee who is guilty of a breach of trust can¬ 
not charge his cestui que trust for services ren¬ 
dered in the course of committing such breach.^® 

§ 13. Services Rendered under Agreement 
with, or Direction of, Agent 

One rendering services at the request, op under the 
direction, of an authorized agent may recover therefor 
from the principal. 

One who renders services at the request, or un¬ 
der the direction, of a duly authorized agent may 
recover their reasonable worth from the principal.^^ 
It has been held that recovery will be denied where 
the agent lacked authority to bind his principal to 
pay for the services rendered and plaintiff knew 
or was chargeable with knowledge of the agent’s 
lack of authority,or where no agency existed 
as between the person ordering the work and the 
person sought to be charged as principal but un¬ 
der other authority even if the purported agent is 
without authority to employ or authorize the per¬ 
son doing the work, the latter may recover from 
the purported principal if he used the work to his 
benefit and knew that the person doing the work 
did it with the expectation of being paid by him.^'^ 

If the owner of property employs another to 
procure work to be done thereon, to whom the 
workmen engage themselves and on whose credit 
they perform the work, the obligation to pay rests 
on the person to whom the credit is given 8 and 
a furnisher of materials who makes an agreement 
with a contractor has no action against the owner 
of the property in which such material is used, who 
has paid the contractor; the mere fact that such 
owner has accepted and paid orders drawn on him 


ai. Mich.—Isle Royale Min. Co. v. 
Hertin, 37 Mich. 332, 26 Am.R. G20. 

33 . Or.—^Rohr v. Baker, 10 P. 627, 
13 Or. 350. 

33 . Ga.—^Lawson v. O’Kelley, 60 S. 
E.2d 380, 81 Ga.App. 883. 

34. N.C.—Blackwood v. Southern 
Ry. Co., 100 S.E. 610, 178 N.C. 342. 

71 C.J. p 61 note 64. 

Acceptance of services generally see 
supra S 10. 

Mistaken heUef as to marxiage 
Where parties lived together as 
husband and wife In good-faith, but 
mistaken, belief that their common- 
law marriage was valid, putative 
wife was entitled to recover on quasi 
contract for the value of her serv¬ 
ices over and above what she re¬ 
ceived by way of support. 

Wyo.—Roberts v. Roberts, 126 P.2d 

98 C.J.S.—47 


361, 64 Wyo. 433, rehearing denied 
197 P.2d 697, 64 Wyo. 433. 

35. Or.—Forbis v. Inman, Paulson 
& Co., 31 P. 204, 23 Or. 68. 

36. Cal.—^Lazzarevich v. Lazzare- 

vich, 200 P.2d 49, 88 C.A.2d 708. | 

87. Ark.—Corpus Juris quoted In 
Caldwell v. Missouri State Life 
Ins. Co., 230 S.W. 666, 669, 148 
Ark. 474. 

13 C.X p 245 note 74. 

38. Mo.—Hickam v. Hickam, 46 Mo. 
App. 496. 

39. Mo.—Hickam v. Hickam, supra. 

I 40. Mo.—^Hickam v. Hickam, supra. 
Pa._Peter v. Steel, 8 Yeates 260. 

41. Tex.—Huff V. McMichael, 127 S. 

W. 674, 60 Tex,Civ.App. 879. 

71 C.J. p 62 note 69, 

737 


42. Ga.—^Hamby v. Collier, 71 S.E. 
431,136 Ga. 309. 

71 C. j. p 52 note 71. 

43. Wis.—^Jordan v. Wamer*s Es¬ 
tate, 83 N.W. 946, 107 WJs. 639. 

44. U.S.—^Northern Truck Line v. 
Dunn, C.C.A.Alaska. 167 P.2d 650. 

Cal.—Gelsenhoff v. Mabry, 137 P.2d 
36, 58 C.A.2d 481. 

71 C,J. P 62 note 73. 

Employment of or by third person 
generally see supra § 10 a. 

45. N.Y.—^Peters v. Adams, 190 N.Y. 
S. 220, 116 Misc. 689. 

70 C.J. p 62 note 74. 

46. Tex.—Martin v. Sllmp, Civ.App., 
138 S.W. 461. 

71 C.J. p 62 note 76. 

47- Tex.—Blalack v. Johnson, Civ, 
App., 298 S.W.2d 811. 

48. Mass.—James v. Blxhy, 11 Masa 
34. 
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by the contractor in favor of such materialman does 
not bind him beyond his actual acceptance.^® Where 
plaintiff performs services at the request of defend¬ 


ant, knowing that the latter is acting only as the 
friend and agent of another, he cannot recover of 
defendant.®® 


n. EITBOT OF RELATION OR STATUS OP PARTIES 


§ 14. In General 


Compensation for services rendered cannot be re¬ 
covered where the relation or status of the parties .s such 
that It appears that such services were rendered without 
any Intention or reasonable expectation ol payment. 


Where the conduct, situation, and relation of the 
parties are such that it appears that services were 
rendered without any intention or reasonable ex¬ 
pectation of payment, compensation therefor can¬ 
not be recovered;®^ and where the relationship of 
the parties is so close and intimate as to rebut any 
presumption of an implied contract to pay, there 
can be no recovery except on an express agree¬ 
ment.®® Where the relation between the parties 
is such as to cast on one a moral or legal obliga¬ 
tion to perform certain services for the other, there 
is a presumption that such service was rendered 
gratuitously and without any thought of compensa¬ 
tion,®® and no promise to pay may be implied from 
the rendition and acceptance of su^ service,®* al- 
though the fact that one has an interest in or a 
duty to perform with reference to the transaction in 
connection with which the services were rendered 
does not necessarily preclude him from recovering 
compensation therefor.^S Further, where the rela¬ 
tion of the parties is such that a contract to pay 
therefor would be a breach of good faith and il¬ 
legal under existing circumstances, no contract to 
pay may be inferred from acceptance of beneficial 

services.^® 


The elements of an implied contract may, how¬ 
ever, be inferred from the relation and situation 
of the parties,the nature and character of the 
services rendered®® and any other facts or circum¬ 
stances which may reasonably be said to throw 
any light on the question at issue.®^ Where the 
relationship of the parties is such as to repel a 
presumption that services rendered were to be gra¬ 
tuitous, a presumption of agreement to pay may 
arise from rendition of beneficial services at the 
request or with the assent of the recipient,®® and 
there is an implied obligation on the part of one who 
has received board, nursing, and care from another 
to pay therefor, where such other is in no wise re¬ 
lated to him.®^ As to whether a claimant may be 
entitled to compensation for board furnished, an 
invitation to visit contemplates a reasonable stay 
according to the circumstances and surroundings.®^ 

Infants. The rule that no promise will be im¬ 
plied to pay for services rendered when it is clear 
that it was mutually understood that such services 
were being rendered voluntarily is as applicable to 
an infant rendering services as to an adult,®® and 
where services are rendered by an infant as a mem¬ 
ber of the family of the recipient, the infant may 
be denied recovery in the absence of an express 
contract for compensation,®4 although in the ab¬ 
sence of a family relationship a promise to pay may 


49. La.—Moore v. Heinn, Roberts 
& Co., 9 La.Ann. 549. 

50. Me.— Batchelder v. McKenny, 36 
Me. 655. 

61. Minn.—In re Superior’s Estate. 
300 N.W. 393. 211 Minn. 108, stat¬ 
ing California law. 

Mo.—^Abresch v. Schultz, App., 216 
S.W.2d 134—^Patrick v. Crank, 
App., 110 S.W.2d 381. 

N.T.—In re Adams* Estate, 149 N.T. 

S. 2d 849, 1 A.I>.2d 269, appeal de¬ 
nied In re Adams* Will, 163 N.T.S. 
2d 284, 1 N.T.2d 866, 136 N.B.2d 
784, 1 N.Y.2d 866. 

In re Basten’s Estate, 126 N.T.S. 
2d 469, 204 Mlsc. 937. appeal dis¬ 
missed 129 N.T.S.2d 603, 283 App. 

829—In re Mulderig's Estate, 
93 N.T.S.2d 409, 196 Miso. 915. 
j^r.T.—^In re McGrath’s Estate, 71 N. 

T. S.2a 368. 

In re Harvey’s Estate, 102 N.T. 
S.2d 725. 

71 C.J. P 53 note 82. 


Expectation of benefit generally see 
supra §§ 8, 9. 

52. IFacts held, not to bring case 
within text role 

^ash.—Hendryx v. Turner, 187 P. 
372, 109 Wash. 672. 

53. Ky.—Sword v. Moore’s Adm’r, 
198 S.W.2d 216, 303 Ky. 607—Cor¬ 
bin’s Ex’rs V, Corbin, 194 S.W.2d 
65, 302 Ky. 208. 

Burden is on claimant to remove 
such presumption, which he may do 
by evidence that the service was in¬ 
tended to be remunerated, and, if so, | 
he may recover accordingly. 

S.C.—In re Llmehouse’s Estate, 16 
S.B.2d 1, 198 S.C. 16—Jones v. 
Jones, 123 S.E. 763, 129 S.C. 8. 

54. Wash.—^Burnham v, Washing¬ 
ton Machinery Depot, 130 P, 837, 
72 Wash. 855. 

71 C.J. p 63 note 85. 

55. Wis.—Wojahn v. National Un¬ 
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ion Bank, 129 N.W. 1068, 144 Wis. 
646. 

71 C.J. p 63 note 86. 

55. Tex.—^Yoakum v. Gossett, Civ. 
App., 200 S.W. 582. 

57. Ind.—^Kitch v. Moslander, 60 N. 
E.2d 933, 114 Ind.App. 74. 

58. Ind.—Kitch v. Moslander, supra. 

59. Ind.—^Kitch v. Moslander, supra. 

60. Mo.—Abresch v. Schultz, App., 
216 S.W.2d 134. 

71 C.J. p 63 note 88. 

61- Ky.—^Thompson v. Hunter’s 
Bx’r, 269 S.W.2d 266. 

71 C.J. p 63 note 89. 

eSL Ala.—Joyner v. McMurphy, 163 
So. 533, 26 Ala.App. 549. 

63. N.T.—Ramsdell v. Coombs Aero¬ 
plane Co., Inc., 161 N.T.S. 360. 

64. Iowa.—Smith v. Johnson, 45 
Iowa 308. 

71 aj. p 63 note 93. 
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be implied and where services have been per¬ 
formed for another by one during his minority, 
under an agreement or with the understanding that 
they should be paid for, the person for whom they 
were performed is under a legal obligation after 
performance to pay for them.®® 

Paupers, In the case of a pauper provided with 
board and clothing and other necessaries, and put 
to work, no contract to pay a cash compensation 
will be implied,®'^ although where an express agree¬ 
ment to pay is proved the pauper may recover the 
reasonable value of his services in money.®® 

An apprentice cannot recover for services ren¬ 
dered during his apprenticeship to his master,®^ 
or to one to whom the indentures were assigned 
with such apprentice’s assent;^® and where a minor, 
indentured as an apprentice, serves his master until 
it is discovered that the indentures are void, and the 
apprentice is discharged, the master is not liable 
to make compensation for the services.'^i It has 
been held that an apprenticed servant, remaining in 
the employ of his master after the term of appren¬ 
ticeship has passed, does not sustain such a family 
relationship toward him as will rebut the presump¬ 
tion of a promise to pay for services rendered,^® 
although it has also been held that an apprentice 
voluntarily remaining with his master after attain¬ 
ing majority cannot recover in the absence of no¬ 
tice that he expected remuneration,73 

§ 15. Business, Official, or Social Relations 

Generally, no contract for compensation will be Im¬ 
plied where one is under a duty arising from business 
relations to render free services, where a public official 
Is performing official duties, or where the social relations 
of the parties raise a presumption of gratuity. 


Generally speaking, where one is under a duty 
arising from business relations to render free serv¬ 
ices beneficial to another, no contract for compen¬ 
sation will be implied,^^ no recovery can be had 
for preliminary services performed with a view 
to obtaining business through a hoped for contract 
or order,^® and recovery has been denied a member 
of a creditors’ committee for services rendered as 
such to the creditors represented by the committee.*^® 
The rule that from a request to perform services, or 
from rendition and acceptance of services, a prom¬ 
ise to pay will be implied is not applicable in the 
case of services rendered by one sustaining toward 
the recipient a business relation under which serv¬ 
ices of the character sued for were either custo¬ 
marily rendered gratis or compensated by a stipu¬ 
lated sum,77 although where the services rendered 
were beyond the scope of the performer’s usual 
duties a promise to pay may be implied.^® Where 
services are performed by one having a business 
relation with the person sought to be charged, and 
there is an agreement to pay, silent as to amount, 
this raises an implied agreement to pay what the 
services are reasonably worth.^® 

Mortgagor, A chattel mortgagor lawfully retain¬ 
ing possession of live stock after foreclosure may 
not recover for taking care thereof where the cir¬ 
cumstances do not show any expectation of remun¬ 
eration,®® but where a mortgagor of realty plows 
the land during the period of redemption in reli¬ 
ance on certain promises made by the mortgagee, 
he may recover the reasonable value of the plow- 
ing.81 

Tenant, A tenant is ordinarily not entitled to re¬ 
cover from his landlord for services voluntarily 
rendered,®® although where a tenant performs work 


65. Ind.—Lockwood v. Bobbins, 25 
N-B. 455, 125 Ind. 398. 

N.T.—Boremus v. Lott, 1 N.Y.S. 793, 
49 Hun 284. 

66. Mich.—Sword v, Keith, 31 Mich. 
247. 

67. Or.—Bennett v. Stephens, 8 Or. 
444. 

71 C.J. p 64 note 97. 

68. Or.—Bennett v. Stephens, supra. 

69. Pa.—^Urle v. Johnston, 3 Penr. & 
W. 212—In re Cousty’s Estate, 12 
Phila. 98. 

Compensation generally see Appren¬ 
tices § 16. 

70. N.T.—^Williams v. Finch, 2 Barb. 
208. 

71. N.Y.—Maltby v. Harwood, 12 
Barb. 473. 

72. P€L—^In re Ennis' Estate, 2 Bel. 
Co. 498. 


73. B.L—^Burrows v. Ward, 6 A. 600, 
15 B.I. 346. 

74. Wash—Burnham v. Washington 
Machinery Depot, 130 P. 337, 72 
Wash. 356. 

71 C.J. p 64 note 7. 

75. U.S.—Corpus JWds cinoted In 
Maple Island Farm, Inc. v. Bitter- 
ling, C.A,Minn., 209 F.2d 867, 872, 
certiorari denied Bitterling v. Ma¬ 
ple Island Farm, 76 S.Ct 123, 348 
U.S. 882, 99 L.Bd. 694, rehearing 
denied 75 S.Ct. 290, 348 XT.S. 921, 
99 L.Ed. 722. 

Cal.—Petersen v. Lang, 301 P.2d 397, 
144 C.A.2d 466. 

71 C.J. p 54 note 8. 

76. N.J.—Robinson v. Lincoln Trust 
Co. of New Jersey, 112 A. 733, 96 
N.J.Law 446. 

71 C.J. p 64 note 9. 
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77. N.T.—^Robinson v. Munn, 143 N. 
B. 786, 238 N.T. 40. 

71 C.J. p 54 note 11. 

78 . Mo.—Wagner v. Edison Electric 
Illuminating Co., 76 S.W. 966, 177 
Mo. 44. 

71 C.J. p 64 note 12. 

79. U.S.—Nelson v. Radio Corp. of 
America, D.C.Fla., 148 F.Supp. 1— 
Pollack V. Carlye Dress Corp., D.C. 
Mo., 76 P-Supp. 7'66. 

Utah.—Wooldridge v. Wareing, 236 
P.2d 341,120 Utah 614. 

71 C.J. p 66 note IS. 

80. Me.—^Hammond v. Consolidated 
Rendering Co., 135 A. 197, 125 Me. 
491. 

81. Minn.—McArdle v. Williams, 268 
N.W. 818,193 Minn. 433. 

82. Ind.—^Harry v. Harry, 26 N.B. 
I 562, 127 Ind. 91. 

I 71 C.J. p 55 note 15. 
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at the request of his landlord,®^ or with the lat- 
ter^s knowledge and consent,®^ he may be entitled 
to compensation therefor. 

Official relations. Ordinarily, no contract for 
compensation will be implied in favor of a public 
official as against a private person for performing 
official duties which involve services beneficial to 
such person.s^ 

Social relations. Where, as in the case of neigh¬ 
bors, the social relations of the parties and the char¬ 
acter of the service rendered raise a presumption 
of gratuity, the law will not imply a contract for 
compensation.^® 

§ 16. Family and Blood Relationship in Gen¬ 
eral 

a. What constitutes a family relation 

b. Presumptions 

c. Right of recovery in general 

d. Character of service rendered; rec¬ 

iprocity 

e. '‘Strangers” in family relation 

a. What Constitutes a Family Relation 

within the rules governing the right of recovery for 
services or maintenance and the presumption of gra¬ 
tuity, the term “family" Is a collective body of persons 
who form one household, under one head and domestic 
government, and who have reciprocal natural or moral 
duties to support and care for each other. 

The term "family,” within the rules governing 
the right of recovery for services or maintenance 
and the presumption of gratuity, has been defined 


as a collective body of persons who form one house¬ 
hold, under one head and one domestic government, 
and who have reciprocal natural or moral duties 
to support and care for each other.A family re¬ 
lation may exist between persons living together 
whether they are®® or are not®® related by blood 
or marriage. A family relation, however, will not 
necessarily be established by proof that performer 
and recipient of services or support lived in the same 
household,®® and were blood relatives,®^ or by proof 
that performer and recipient were blood relatives 
where they did not live together,®® nor can the fam¬ 
ily relation be inferred from the fact that the par¬ 
ties dwelt in separate apartments in the same 
house.®® In the last analysis the question of wheth¬ 
er or not a family relationship existed is a mixed 
question of law and fact determinable only by ref¬ 
erence to all the circumstances involved.®^ 

b. Presumptions 

Generally, the existence of a family relation between 
the performer and recipient raises a presumption of gra¬ 
tuity. 

The presumption arising from rendition of val¬ 
uable services or the furnishing of materials at the 
request or with the assent of the recipient that 
such services or materials are to be paid for ordi¬ 
narily does not apply where performer and recip¬ 
ient sustain a family relation,®® or, at any rate, is 
less strong in such a case,®® and the existence of 
the family relationship rebuts the presumption which 
the law would otherwise raise of an agreement to 
pay.®*^ There is authority holding that in the case 


83- La.—^Le Blanc v. Guy, 128 So. 
716, 14 La.App. 162. 

84. La.—Le Blanc v. Guy, supra. 

85. Ark.—Bryan v. Akers, 7 S.W.2d 
325, 177 Ark. 681, 68 A.L.R. 1124. 

71 C.J. P 55 note 18. 

88. Wis.—^In re Goldrick's Will, 224 
N.W. 741, 198 Wis. 500. 

71 C.J. p 55 note 19. 

87. Idaho.—Wasson v. Wasson, 253 
P.2d 236, 73 Idaho 359. 

—Corpus Juris cited in. Offord v. 
Jenner’s Estate, App., 189 S.W.2d 
173, 176. 

Or.—Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296, 

Wyo.—Castor v. B.ice, 254 P.2d 189, 
71 Wyo. 99, 

71 C. J. p 65 note 22. 

Similar definitions 

(1) A family, in law. Is defined to 
be a collective body of persons who 
live in one home, under one head or 
management. 

Mo.—^Manning v. Driscoll's Estate, 
App., 174 S.W.2d 921—Dalton v. 
Poinsett, App., 164 S.W,2d 124. 

71 C.J. p 66 note 22 [a] (2). 


(2) Other definitions see 71 C.J. p 
55 note 22 [a]. 

sa Mo.—Wood V. Lewis' Estate, 167 
S.W. 666, 183 Mo.App. 553. 

71 C.J. p 65 note 23. 

89. Wash,—^Rosky v. Schmitz, 188 
P. 493, 110 Wash. 547, 10 A.L.R. 
133 

71 C.J, p 56 note 24. 

9a Mo.—Dalton v. Poinsett, APP., 
164 S.W.2d 124. 

71 C.J. p 56 note 25. 

9L Iowa.—^In re Larsen's Estate, 
16 N.W.2d 919, 235 Iowa 67. 

71 C.J. p 66 note 26. 

92. W.Va,—Alfred v. Snyder, 111 S. 
B. 832, 90 W.Va« 693. 

71 C.J. p 66 note 27. 

93. Idaho.—^Hartley v. Bohrer, 11 
P.2d 616, 62 Idaho 72. 

71 C.J. p 66 note 28, 

94b Or.—Corpus Juris cited in 
Ibach V. Hoffman, 198 P.2d 266, 
270. 184 Or. 296. 

71 C.J. p 56 note 29. 
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95. Cal.—Eklund v. Eklund, 173 P- 
2d 50, 76 C.A.2d 389. 

Ga.—^Pierce v. Deich, 69 S.E.2d 755, 
81 Ga.App. 717—^Humphries v. Mil¬ 
ler, 19 S.B.2d 321. 66 Ga.App. 871 
—^Brooks V. Sims, 187 S.B. 264, 64 
Ga.App. 71. 

Ky.—Berry’s Ex'r v. Jones, 217 S.W. 
2d 970. 309 Ky. 423. 

Mo.—^Patrick v. Crank, App., 110 S. 
W.2d 381. 

N.T.—In re Mulderig, 91 N.T.S.2d 
895, 196 Misc. 627. 

In re Post’s Estate, 132 N.T.S. 
2d 422, affirmed 134 K.T.S.2d 603, 
284 App.Div. 927, 

71 C.J. p 66 note 31. 

96. K.T.—In re Grogan's Estate, 145 
K.7.S. 285, 82 Misc. 555, 11 Mills 
Surr. 279. 

71 C.J. p 66 note 32. 

97. ramlly relationship act estab¬ 
lished 

Pa.—In re Gibbs* Estate, 110 A. 236, 
266 Pa. 486. 
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of rendition of valuable services by a relative or 
member of the household there is no presumption 
either of compensation or gratuity,and that, to 
recover, a contract must be proved in accordance 
with the ordinary rules governing burden of proof, 
and it has been held that the fact that one suing 
for services rendered the same as a member of the 
household of the person sought to be charged does 
not entirely destroy the general presumption that 
payment is expected for valuable services rendered 
at the request or witli the assent of another.^ 

The general rule is that the existence of a family 
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relation between performer and recipient raises a 
presumption of gratuity,^ and it has been said that 
such presumption rests on common experienced 
The presumption arises only where the relationship 
is shown,4 and blood kinship without family rela¬ 
tionship has been held insufficient to raise the pre- 
sumptiond The presumption of gratuity arising 
from family relationship is not conclusive,® except, 
perhaps, in the case of an infant child in the home 
of its parent,^ and has been called one of fact and 
not of law;® it may be rebutted by proof of an 
express contract for compensation,® or by proof of 


98. Me.—Bryant v. FogrfiT, 134 A. 510. 
126 Me, 420, 

99. Me.—Bryant v. Pogg, supra. 

1 - Cal.—^Mayborne v. Citizens’ Trust 
& Savings Bank, 188 P. 1034, 46 C. 
A. 178. 

2. Ark.—Capps v. Cline, 297 S.'W.2d 
G54. 

Cal.—^Belletlch v. Pollock, 171 P.2d 
67, 76 C.A.2d 142--Schaad v. Hazel- 
ton, 165 P.2d 617, 72 C.A.2d 860. 

Ga.—^Henry v. Hemstreet, 72 S.E.2d 
801, 86 Ga,App. 863—Guyton v. 
Young, 66 S.E.2d 868, 84 Ga.App. 
165. 

Idaho.—^Was.son v. Wasson, 263 P.2d 
286. 73 Idaho 359. 

Ill.—^Meyer v, Meyer, 39 N’.B.2d 3X1, 
379 Ill. 97, 140 A.L.R. 484. 

In ro Yocom’s Estate, 119 N.E.2d 
819, 2 Ill.App.2d 472. , 

Ind.—'Zcaring v. Walters, 122 N.E.2d 
626, 125 Ind.App. 202—Witt v. 

Witt, 12 ]Sr.B,2d 1013, 106 IncLApp, 
415. 

Iowa.—^In re Klepper's Estate, 67 N, 
W.2d 665, 244 Iowa 621—In re Lar¬ 
sen’s Estate, 16 N.W.2d 919, 236 
Iowa 67—In re Tally’s Estate, 6 N, 
W.2d 684, 282 Iowa 280, 144 A.L.R. 
859—^Hatheway v. Hanson, 297 N. 
W. 824, 230 Iowa 380—Clark v. 
Krogh, 280 N.W. 636, 236 Iowa 
479. 

Kan.—In re Grobbe’s Estate, 208 P. 

2d 243, 167 Kan. 640. 

ICy.—Combs v. Cole, 212 S.W.2d 113, 
307 Ky. 661. 

Minn.—^In re Tilghman’s Estate, 61 
N.W.2d 743, 240 Minn. 494. 

Miss.—^In re Burkett’s Estate, 186 
So. 834, 185 Miss. 854. 

Mo.—Abresch v. Schultz, App., 216 

S.W.2d 134—Offord v. Jenner’s Es¬ 
tate, App., 189 S.W.2d 173—Man¬ 
ning V. Driscoll's Estate, App., 174 
S.W.2d 921—Welsenborn v. Rut¬ 
ledge, 121 S.W.2d 309, 233 Mo.App. 
464—Patrick v. Crank, App., 110 S. 
W.2d 381—Gamblln v. Wells’ Es¬ 
tate. App., 76 S.W.2d 862. 

N.Y.—In re Post’s Estate, 132 N.Y.S. 
2d 422, affirmed 134 N.T.S.2d 603, 
284 App.Dlv. 927—In re Pinch’s 
Estate, 81 N.Y.S.2d 658—Taylor v. 
Dutton, 13 N.T.S.2d 980. 


N.C.—Twiford v. Waterfield, 83 S.E. 
2d 648, 240 N.C. 682—^Francis v. 
Francis, 26 S.B.2d 907, 223 N.C. 
401. 

Ohio.—Corbin v. Bort, App., 3’6 N.B. 
2d 984. 

Or.—Tiggelbeck v. Russell, 213 P.2d 
166, 187 Or. 664. 

Tenn.—Corpus Juris cited in First 
Nat. Bank v. Hunter, 126 S.W.2d 
183, 188, 22 Tenn.App. 626—^Puchs 
V. Fuchs, 2 Tenn.App. 133. 

Tex.—^Pearson v. Laws, Civ.App., 174 
S.W.2d 62—Walker v. Scott, Civ. 
App., 164 S.W.2d 686, reversed on 
other grounds, Scott v. Walker, 170 
S.W.2d 718, 141 Tex. 181—^Ashmore 

V. Pike. Civ.App., 108 S.W.2d 276. 
Wash.—Johnston v. Johnston, 47 P. 

2d 1048, 182 Wash, 673. 

•W.Va,—^Furman v. Hunt, 65 S.B.2d 
1, 136 W.Va. 716—Hedrick v. Harp¬ 
er, 62 S.E.2d 266, 185 W.Va. 47— 
In re Pox* Estate, 48 S.E.2d 1, 131 

W. Va. 429, 7 A.L.R.2d 1—Peters v. 
Altizer, 81 S.E.2d 562, 127 W.Va. 
92—Ireland v. Hibbs, 22 S.B.2d 706, 
125 W.Va. 31. 

Wia.—In re Beilke’s Estate, 67 N.W. 
2d 402, 263 Wls. 372—In re Marotz’ 
Estate, 60 N.W.2d 472, 260 Wis. 
165. 

71 C.J. p 66 note 37. 

Burden oast on claimant 

(1) Presumption that services ren¬ 
dered by member of the family are 
gratuitous only casts burden on 
claimant of overcoming such pre¬ 
sumption. 

Mo.—^Trask v. Davis, App., 297 S.W. 
2d 792—Dalton v. Poinsett, App., 
164 S.W.2d 124. 

(2) Claimant has burden to estab¬ 
lish contract, express or Implied, for 
money payment. 

Ark.—Graves v, Bowles, 79 S.W.2d 
995, 190 Ark. 679. 

3. Iowa.—Snyder v. Nixon, 176 N. 
W. 808, 809, 188 Iowa 779. 

4. Minn.—^In re Tilghman’s Estate, 
61 N.W.2d 743, 240 Mina 494. 

71 C.J. p 67 note 40. 

5. N.Y.—Simonson v. Simonson, 6 
N.Y.S. 130, 2 Sllv.Sup. 660. 

W.Va.—Alfred v. Snyder, 111 S.E. 
832, 90 W.Va. 893. 
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6. Ala.—^Hasty v. Hasty, 69 So. 2d 
282, 260 Ala. 90. 

Mo.—Gamblln v. Wells* Estate, App.» 
76 S.W.2d 862. 

Okl.—Juckes V. Rogers, 246 P.2d 335, 
206 Okl. 663. 

71 C.J. p 67 note 42. 

Paanlly vicissitudes 

The presumption which may arise 
out of the family unity and relation 
of members of family that their 
services to each other are gratuitous 
is affected by the family vicissitudes 
when it contains adult members who 
have their own separate responsibil¬ 
ities. 

N.C.—Landreth v. Morris, 200 S.E. 

378, 214 N.a 619. 

Hot proof 

Presumption that services ren¬ 
dered by members of same family 
for mutual benefit of each other are 
gratuitous is not proof, and if evi¬ 
dence is of such character as to 
overcome inference that services 
were gratuitously rendered, then 
claimant is in same situation as 
though services had been rendered 
by stranger. 

Minn.—^In re Tilghman*s Estate, 61 
N.W.2d 743, 240 Minn. 494. 

7. Iowa.—^In re Pauly*s Estate, 156 
N.W. 356, 174 Iowa 122. 

8. Iowa.—In re Pauly*s Estate, su- 
[ pra. 

71 C. J. p 67 note 44. 

9. Ala.—^Duncan v. Johnson, 194 So. 
628, 239 Ala. 183. 

Ga.—^Henry v. Hemstreet, 72 S.E.2d 
801, 86 Ga.App. 863—Guyton v. 
Young, 65 S.E.2d 868, 84 GeuApp. 
156. 

Ind.—Witt V. Witt, 12 N.B.2d 1013, 
105 Ind.App. 415. 

Mo.—Welsenborn v. Rutledge, 121 S. 
W.2d 309, 233 Mo.App. 464—^Pat¬ 
rick V. Crank, App., 110 S.W.2d 
381—Gamblln v. Wells' Estate, 
App., 76 S.W.2d 862. 

N.Y.—In re Post*s Estate, 132 N.Y. 
S.2d 422, affirmed 134 N.Y.S.2d 603. 
284 APP.Div. 927. 

N.C.—Stewart v. Wyrick, 45 S.E.2d 
764, 228 N.C. 429—^Francis v. Fran¬ 
cis, 26 S.E.2d 907, 223 N.C. 40L 
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a contract implied in fact,^® as of facts satisfac¬ 
torily showing an intention on the part of both 
parties that there should be compensation,or by 
proof that charges were regularly made,^® and by 
circumstantial as well as by direct evidence,'•* 
thoi^h clear and satisfactory evidence^^ from dis¬ 
interested sources^® has been held necessary to over¬ 
come the presumption. 

It is the family relationship that creates the pre¬ 
sumption of gratuity,^® and blood relationship is not 
essential to creation of the presumption,!’ since 
the presumption ordinarily applies with respect to 
members of the same household living together as 
a family, whether the parties are related by blood,!® 
marriage,!® or adoption.®® The degree of relation¬ 
ship may strengthen or diminish the presumption of 
gratuity according to its proximity or remoteness.®! 
Where, however, the parties do not live together in 
a family relationship, the presumption of gratuity 
either ceases to exist or is greatly weakened, in 
accordance with the proximity of the relationship 
and the nature of the services performed,®® and 
where the parties do not live together in a family 
relation only a close blood kinship can raise a pre¬ 
sumption of gratuity,®® any relation more remote 


being insufficient to raise such presumption.®* 

Where one incapable of self-support is taken into 
a family and furnished with maintenance there is a 
presumption that services rendered by such a per¬ 
son are fully paid for by the maintenance fur¬ 
nished,®® although if such person in fact performs 
services in excess of any reasonable estimate of the 
cost of maintenance a presumption of compensation 
then arises.®® 

Relationship by blood or marriage is of itself a 
factor bearing on the question of whether a family 
relation existed,®’ and has a tendency to rebut any 
presumption of compensation which might otherwise 
arise.®® However, in the absence of a family states 
no presumption of gratuity precluding implication 
of a contract for compensation will be raised by the 
single fact of relationship by blood®® or by affinity,®® 
except, it has been said, in the single case of the 
natural relation of parent and child.®! 

c. Bight of Recovery in General 

As a general rule. In the case of near relatives or 
members of the same family living together as one house¬ 
hold, there can be no recovery on an implied promise to 
pay for personal services or maintenance. 


Or,—Tiggelbeck v, Russell, 213 P.2<i 
166, 187 Or. 554. 

Tex.—^Ashmore v. Pike, Civ.App., 108 
S.W.2d 276. 

W,Va«—Hedrick v. Harper, 62 S.B.2d 
266, 136 W.Va. 47. 

71 C. J. P 67 note 45. 

10. Ala.—^Duncan v. Johnson, 194 
So. 528, 239 Ala. 183. 

Ga.—^Henry v. Hemstreet, 73 S.E.2d 
«01, 86 Ga.App. 863—Guyton v. 

Young, 65 S.E.2d 858, 84 Ga.App. 
165. 

Ind.—Witt V. Witt, 12 N.E.2d 1013, 
106 Ind.App. 415. 

71 C.J. p 57 note 46. 

11. Mich.—BeCaire v. Bishop’s Es¬ 
tate, 47 N.W.2d 601, 330 Mich. 378 
—Crowe V. Parks' Estate, 39 N.W. 
2d 926, 326 Mich. 169. 

Mo.—Dalton v. Poinsett, App., 164 
S.W.2d 124—Gamblin v. Wells' Es¬ 
tate, App., 75 S.W.2d 862. 

N.C.—Stewart v. Wyrick, 46 S.E.2d 
764, 228 N.C. 429—^Francis v. Fran¬ 
cis, 26 S.B.2d 907, 223 N.C. 401. 

Tex.—^Ashmore v. Pike, Civ.App., 108 
S.W.2d 276. 

^.Va.—^Hedrick v. Harper, 62 S.E.2d 
266, 186 W.Va. 47. 

71 C.J. P 57 note 47. 

12. Va.—^Buchanan v. Higginboth¬ 
am, 97 S.B. 340, 123 Va. 662. 

71 O.J. p 57 note 48. 

13. Mo.—^Dalton ▼. Poinsett, App., 
164 S.W.2d 124. 

71 C.J. p 67 note 49. 


14. Md.—Grant v. Curtin, 86 A.2d i 

495, 199 Md. 863. | 

Wash.—Johnston v. Johnston, 47 P. 

2d 1048, 182 Wash. 673. 

W.Va.—^Furman v. Hunt, 65 S.B.2d 
1, 136 W.Va. 716—Hedrick v. 

Harper, 62 S.E.2d 266, 135 W.Va. 
47. 

71 C.J. p 67 note 60. 

15. Md.—Provident Trust Co. ot 
Philadelphia v. Massey, 125 A, 
821, 146 Md. 34. 

16- Idaho.—Hartley v. Bohrer, 11 P. 
2d 616, 52 Idaho 72. 

17. Ky.—Oliver v. Gardner, 232 S. 
W. 418, 192 Ky. 89. 

71 C.J. P 67 note 53. 

18. Ky.—Oliver v. Gardner, supra, 
71 C.J. p 68 note 64. 

19. Idaho.—^Hartley v, Bohrer, 11 P. 
2d 616, 62 Idaho 72. 

20. Idaho.—Hartley v. Bohrer, su¬ 
pra. 

21. Iowa.— Corpus Juris dted iu 
In re Talty’s Estate, 5 N.W.2d 
584, 588, 232 Iowa 280, 144 A-Li.R. 
859. 

Ohio.—^In re Baldwin’s Estate, 15 
Ohio Supp. 30. 

Or.—^Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296. 

S.C.—^In re Lrimehouse’s Estate, 16 
S.B.2d 1, 198 S.C. 16. 

71 C.J. p 68 note 67. 

22. Idaho.—^Hartley v. Bohrer, 11 
P.2d 616, 62 Idaho 72. 
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2S. Idaho.—Hartley v. Bohrer, su- 
pra. 

24. Iowa.—^Peterson v. Johnson, 212 
N.W. 138, 206 Iowa 16. 

71 C.J. p 68 note 60. 

25. Neb.—Plath v, Brunken, 167 N. 
W. 667, 102 Neb. 467. 

71 C.J. p 68 note 61. 

26. Neb.—^Plath v. Brunken, supra. 

71 C.J. p 68 note 62. 

27- Mo.—Fitzpatrick v. Dooley, 86 
S.W. 719, 112 MO.APP. 165. 

71 C.J. P 58 note 63. 

28. Pa.—In re Moyer’s Appeal, 3 A. 
811. 112 Pa. 290. 

71 C.J. p 58 note 64. 

29. Pa.—Fondelier v. Riddel, 33 A, 
2d 86, 152 Pa.Super. 686. 

In re Woern’s Estate, Orph., 34 
Del.Co. 190—In re Roach’s Estate, 
Orph., 82 Brie Co. 104—^In re 
Clouse’s Estate, Orph., 2 Lebanon 
171. 

71 C.J. p 68 note 66. 

30. Pa.—^In re Clouse’s Estate, 
Orph., 2 Lebanon 171. 

71 C.J. P 68 note 66. 

31. Pa.—^Fondelier v. Riddel, 33 A. 
2d 86, 152 Pa.Super. 686. 

In re Woern’s Estate, Orph., 34 
DeLCo. 190—In re Roach’s Estate, 
Orph., 82 Erie Co. 104—In re 
Clouse’s Estate. Orph., 2 Lebanon 
171. 

71 C.J. p 68 note 67. 
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Although the inference that services were gratui¬ 
tously performed does not necessarily and in all cas¬ 
es follow from the fact of family relationship,^^ 
the general rule is that in the case of near relatives 
or members of the same family living together as 
one household there can be no recovery on an im¬ 
plied promise to pay for personal services ren¬ 
dered, or for board and lodging or other neces¬ 
saries and comforts furnished,the presumption of 
gratuity ordinarily precluding implication of a prom¬ 
ise to pay;5® and the rule that a promise to pay 
will be implied from rendition of services or sup¬ 
plying of materials at the request of another, or 
with his assent, ordinarily does not apply to services 
or maintenance furnished by one member of a fam¬ 
ily for another,36 and services rendered under such 
circumstances do not constitute consideration suffi¬ 
cient to support a subsequent promise to pay for 
thcm.37 

In such cases it is essential to recovery that a 
contractual intention exist between the parties 
since a promise to pay will not be implied as mat¬ 
ter of law, an actual agreement must be shown,36 
some courts stating that an express agreement must 
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be shown,<0 and in such cases recovery will be de¬ 
nied in the absence of an express agreement to pay 
or facts and circumstances from which such an 
agreement may be inferred,since where the rela¬ 
tionship of the parties is such as to raise the pre¬ 
sumption that they live together as a matter of mu¬ 
tual convenience, the law ordinarily will not imply 
a promise to pay for personal services rendered by 

one to another.^3 

When any presumption of gratuity arising from 
family relations has been negatived the general rule 
that a promise to pay will be implied from semces 
rendered on request or with assent of the recipient 
becomes applicable to services rendered by one 
member of a family to another, ^3 and the intent 
to pay may be inferred from facts tending to nega¬ 
tive the presumption that they were rendered and 
accepted as a gratuity,^^ so that wherever it ap¬ 
pears that the parties, at the time the services were 
rendered or the board and the like furnished, con¬ 
templated and intended pecuniary compensation, a 
recovery may be had >5 Thus, contractual inten¬ 
tion to pay for services may be shown despite the 


32. N.H.—Decatur v. Cooper, 167 A. 
700, 85 N.H. 250. 

33. Kan.—In re Peterson's Estate, 
78 r.2d 20, 147 Kan. 607. 

Ky._^Victor's Ex’r v. Monson, 283 

SW.2d 176—Cheatham's Ex’r v. 
Parr, 214 S.W.Sd 96, 308 Ky. 183. 
Ohio.—Sokolowski v, Lucey, App., 47 
N.B.2d 627, second case. 

71 C.J. P 59 note 70. 

34 . Ky.—Stacy’s Adm’r v. Stacy, 178 
S.W.2d 42, 296 Ky. 6X9. 

71 C.J. p 69 note 71. 


39. K.T.—Taylor v. Dutton, 13 K.T. 

S.2d 980. ^ _ 

Or.—In re McLain’s Estate, 270 P. 
634, 126 Or. 456. 

40. Ohio.—Sokolowskl v. Lucey, 

App., 47 N.E.2d 627, second case. 

71 C.J. p 60 note 79. 

41. Cal.—Schaad v. Hazel ton, 166 P. 
2d 617, 72 C.A.2d 860. 

Iowa.—In re Talty’s Estate, 5 N.W. 
2d 684, 233 Iowa 280, 144 A.L.R. 
859—Hatheway v. Hanson, 297 N. 
W. 824, 230 Iowa 386—Clark v. 
Krogh, 280 N.W. 636. 226 Iowa 


35. Ind.—^Humphrey v. Johnson, 127 
N.E. 819, 73 Ind.App. 651, 


30. Idaho.—Wasson v. Wasson, 253 
P.2d 236, 73 Idaho 359. 

Ind.— Schroeder v, Schroeder, 70 N. 

B.2d 764, 117 Ind.App. 410. 

Ky.—Combs v. Cole, 213 S.W.2d 113, 
307 Ky. 661. 

Mo.—^Abrcsch v. Schultz, App., 210 
S.W.Sd 134—Dalton r. Poinsett, 


App., 164 S.W.2d 124. 

N.H.—Johnson v. Johnson, 111 A.2d 
820, 99 N.H. 392—Blake v. Lord, 
4 A.2d 360, 90 N.H. 42. _ ^ 

N.Y.—^Taylor v. Dutton, 13 N.T.S.2d 


VO v« 

Wash.—^Le Roux v. Edwards, 200 P. 

2d 602, 32 Wash.2d 36. 

71 C.J. P 59 note 76. 


37. Ill.—^Meyer v. Meyer, 89 N.B.2d 
311, 379 III. 97, 140 A.L.R. 484. 

71 C.J. P 69 note 76. 


33 , Mo.—^Taylor v. George, 161 S. 

W. 1187, 176 Mo.App. 215. 

71 C.J. P 69 note 77. 


479. 

Mo.—Offord V. Jenner’s Estate, App., 
189 S.W.2d 173, 

Tex,—Pearson v. Laws, Civ.App., 174 
S,W.2d 62—Walker v. Scott, Civ. 
App., 164 S.W.2d 686, reversed on 
other grounds Scott v. Walker, 170 
S.W.2d 718, 141 Tex. 181. 

71 C.J. P 60 note 80. 

42 . Ky.—^Mitchell v. Mitchell, 265 S. 
W. 301, 204 B:y. 746. 

43 , Iowa,—Snyder v. Nixon, 176 N. 
W. 808, 188 Iowa 779. 

N.Y.—In re Grogan’s Estate, 146 N. 
Y.S. 286, 82 Mlsc. 566, 11 Mills 
Surr. 279. 

44, Iowa.—Snyder v. Nixon, 176 N. 
W. 808, 188 Iowa 779. 

Minn.—^In re Tilghman’s Estate, 61 
N.W.2d 743, 240 Minn. 494, 

45. Ala.—Hasty v. Hasty, 69 So.2d 
282, 260 Ala. 90—Duncan v. John¬ 
son, 194 So. 628. 239 Ala. 183. 

Cal.—'Bean v. Wilson, 260 P.2d 134, 
120 C.A.2d 68. 
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Qa.—^Fortner v. McCorkle, 60 S.B.2d 
260, 78 GauApp. 76—Humphries v. 
Miller, 19 S.B.2d 321, 66 Ga.App. 
871. 

Ind.—Schroeder v. Schroeder, 70 N. 

B.2d 764, 117 Ind.App. 410. 

Xowa.—Clark v. Krogh, 280 N.W. 636, 
225 Iowa 479. 

Ky.—Rhoads v. Laswcll’s Adm’r, 143 
S.W.2d 176, 283 Ky. 656. 

N.Y.—In re BraloflE’s Will, 146 N.Y. 
S.2d 467. 

Pa.—^In re Roach’s Estate, Orph., 32 
Brie Co. 104. 

Wash.—^Le Roux v. Edwards, 200 P. 

2d 602, 32 Wash.2d 35. 

71 C.J. p 60 note 86. 

Nature of ©vidence required 

(1) To establish an express con- 

, tract to pay for services rendered 
by one member of a family to 
another, it is not essential that the 
proof show a formal categorical 
promise; but any facts that would 
constitute or are equivalent to an 
agreement to pay are sufficient. 

Ky.—Oliver v. Gardner, 232 S.W. 41S, 
192 Ky. 89. 

(2) Something stronger than ac¬ 
knowledgment of gratitude and a 
desire that compensation be paid on 
part of one receiving the services 
is required to establish a contract 
to pay for services rendered member 
of same family or one closely re¬ 
lated by consanguinity. 

Ky.—^Rhoads V. Laswell’s Adm’r, 143 
S.W.2d 176, 283 Ky. 666—Oliver v. 
Gardner, 232 S.W. 418, 192 Ky. 89. 
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>T icfotirft of a family relation between the parties,** 
and recovery may be allowed where there was an 
express contract to pay.*^ or a contract implied m 
fact,** as where, in the absence of an express con¬ 
tract, it is shown that both the parties contemplated 
payment.^® 

In the final analysis, the right of recovery is pri¬ 
marily to be determined by the intent 
ties** and in determining such intent the family 
relationship is a large factor,** but such relation¬ 
ship is not always controlling,** as there is no hard 
and fast rule governing the right of recovery m 
such cases,58 and each case must be decided on its 
own circumstances 5* The promise or agreement to 
pay may be general in character,** and may anse 
despite a prior agreement to serve without pay, 
and the fact that a promise to pay was claimed t 
have been made in jest will not necessarily pre¬ 
clude recovery,*^ although no promise to pay will 
be implied in doubtful cases.** 

Expectation of payment on the part of the per¬ 
former of family services has been held 
Lee of an agreement to pay,** and n the a^ 
of proof of a mutual expectation of payment re 
covery will be denied.** 

Where performer of services is incapable of 
support when taken into a family and furnished 
with general care and maintenance, the law will 
Smnlv that the care and maintenance is adequate 
SpLsSon for services rendered,** although 
where the performer eventually becomes more ca¬ 
pable a contract to pay for the value of services m 
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excess of the cost of maintenance may be implied.** 
Where recipient of services was mentaUy incap<^ 

unusual and extraordinary nature, a contra.ct 
Lpensation may be implied 

of a family relationship between performer and re 
cioient** although where services are rendered by 
on mmber of a family for another incapable of 
"Lacting, and it appears that there was - ex¬ 
pectation of compensation, no contract for p > 
ment will be implied.®^ 

Where clam of family relation is 
the general rule permitting recovery on implied 
contract for valuable services rendered on the re 

with frr 

bers of the same family recovery may be allowed 
^though the perfonner and the recipient were re- 
lated by consanguinity or aninity. 

Under statutes providing that ordin^ly where 
one renders services or transfers property va u ^ 
Tanother which the latter accepts a 
plied to pay the reasonable value thereof, but tha 
S do., no. »».% 

tween very near relatives, where one near relativ 
furnishes services to another there ^ 

covery therefor in the absence of a proof of a con 
tract s'f since the usual statutory implication of a 
Lise to pay does not apply.** Code provisions 
to the effect that a procuration is gratuitous unless 
SeS has been an agreement to the contrary have 


46. Ky.—De Fever’s Ex'r v. Brooks. 

262 S.W. 976. 203 Ky. 606. 

71 C.J. P 60 note 87. 

47 ind.— Schroeder v. Schroeder, 70 
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Ohio.— Bemls v. Bemis, 82 N.B.2d 
757, 83 Ohio App. 95. 

71 C.J. P 60 note 88. 

48. Minn.—In re Lansing's Estate. 
151 N.W. 277, 128 Minn. 496. 

71 C.J. P 60 note 89. 

49. Iowa.-Caark v. Krogh. 280 N.W. 
635, 226 Iowa 479. 

71 C.J. P 60 note 90. 

50. Idaho.— Hartley ▼. Bohrer, 11 P. 
2d 616, 62 Idaho 72. 

71 C.J. P 61 note 91. 

51. Iowa.— Snyder v. Nixon, 176 N. 
W 808. 188 Iowa 779. 

Ky.—Dawson v. Smith, 247 S.W. 19, 
22, 197 Ky. 342. 

62 . Iowa.—Snyder v. Nixon, 176 N. 
W. 808, 168 Iowa 779. 


53. Ark.— Nissen v. Flournoy, 264 
S.W. 640, 160 Ark. 311. 

Ky,—^Dawson v. Smith, 247 S.W. » 
197 Ky. 342. 

54 . (ja.—Wall y. Wall, 82 S.E. 791, 
15 Ga.App. 156. 

71 C.J. P 61 note 96. 

55 . Pa.—Appeal of Prizer, 3 Walk. 
487. 

71 C.J. P 61 note 96. 

56. Or.— Bennett v. Stephens, 8 Or. 
444. 

71 C.J. P 61 note 97. 

67. W.Va.—Plate v. Burst, 24 S.B. 

680, 42 W.Va. 63, 32 L.R.A. 404. 

71 C.J. P 61 note 98. 

58. Mo.— Bittrick v. G-ilmore, 63 Mo. 
App. 68 . 

71 C.J. P 61 note 99. 


59 . Wis.—Tyler v. Burrington, 39 
Wis. 376. 

71 C.J. P 61 note 2. 

60. N.H.— Johnson v. Johnson, 111 
A.2d 820, 99 N.H. 392. 

71 C.J. P 61 note 3. 
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51 ^ Neb.— Plath v. Brunken, 167 N. 

W. 667, 102 Neb. 467. 

71 C.J. P 61 note 4. 

4 , 4 .. Neb.— Plath v. Brunken, supra. 
71 C.J. P 61 note 6. 

53 , Ky.—Goner’s Adm’r v. Waddle, 
54 S.W,2d 19. 246 Ky. 652. 

64. Mich.—^Heller Aller Co. v. Kies, 
129 N.W. 724, 164 Mich. 601. 

55 , Or.— Franklin v. Northup, 215 
P. 494, 107 Or. 637. 

Pa.—In re Gibbs’ Estate, 110 A. 236, 
266 Pa. 485. 

66. Wash.— Hendryx v. Turner. 187 
P. 372, 109 Wash. 672. 

71 C.J. P 62 note 10. 

57 , Ga.—Aired v. Aired, 138 S.B. 
446, 36 Ga.App. 748 —Grubbs v. 
Hamby, 131 S.B. 189, 34 Ga.App. 
774. 


68. Ga.—Aired y. Aired, 138 S.B. 
446, 36 Ga.APP. 748—Grubbs v. 
Hamby, 131 S.B. 189, 34 Ga.App. 
774. 
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been held peculiarly applicable to claims for services 
rendered in family matters.®^ 

d. Oliaracter of Service Bendered,* Beciprocity 

The presumption of gratuity raised by the existence 
of a family relation between the performer and recipient 
of services applies to ordinary services of the sort com* 
monly rendered. 

The presumption of gratuity raised by the exist¬ 
ence of a family relation between the performer 
and recipient of services, is peculiarly applicable to 
ordinary*^® services of the sort commonly rendered, 
and has been said to apply only where the services 
performed were of the character customarily ren¬ 
dered by one member of a family to another,or, 
as another court has expressed it, such presumption 
may be rebutted by proof that the service rendered 
was of a character ordinarily the subject of com¬ 
pensation even as between members of a family.^^ 
Thus, while the law implies no promise to pay for 
services rendered to the common purpose of the 
family,and the presumption of gratuity has been 
held applicable to extraordinary as well as ordinary 
services,recovery may be allowed as between 
members of a family where the services rendered 
were not of the personal character usually denied 
compensation.^® The presumption of gratuity finds 
its foundation in the reciprocal character of family 
duties and scrvices,^^ and where the services and 
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duties between members of a family are so dispro¬ 
portionate as not to be in any true sense recipro¬ 
cal, the presumption of gratuity does not apply and 
the one who has borne the greater burden may be 
entitled to recover compensation.^® 

e. “Strangers” in Family Belation 

The presumption of gratuity arising from the family 
relation applies where the performer and recipient of 
services are members of the same family, but otherwise 
unrelated, and are Wn neither by blood nor marriage. 

The presumption of gratuity arising from the 
family relation is ordinarily deemed applicable 
where the performer and the recipient of services^ 
members of the same family, are otherwise unre¬ 
lated and are kin neither by blood nor marriage,^® 
no contract to pay for services rendered one mem¬ 
ber of a family by another will be implied even 
though performer and recipient are in a legal sense 
strangers,®® the presumption of compensation aris¬ 
ing from rendition of valuable services at the re¬ 
quest or with tlie assent of the recipient does not 
apply where performer and recipient bear a family 
relation toward each other even though they are 
otherwise strangers,®^ and as a general rule com¬ 
pensation will be denied a stranger for services 
rendered while he is in fact, and in law, a member 
of the family of the person sought to be charged.®® 
There is authority, however, denying that the pre- 


Q9. La.—Succession of Goll, 101 So. 
263, 156 Lsu 910—^Latour v, Guil¬ 
lory, 64 So. 130, 134 La. 332. 

70. N.T.—In re Gray’s ISstato, 200 
N.Y.S. 603, 160 Misc. 710. 

71 C.J. P 62 note 16. 

Payment of money 

Rule that promise to recompense 
services performed by person stand¬ 
ing in close relationship to another 
is not implied, is not extended to 
cover payment of money, since basis 
of rule Is that ordinary acts of 
courtesy are usually not performed 
with expectation of reward. 

N.T,—In re Gray’s Estate, supra. 

TL W.Va.—Ogdin v. First Nat. 

Bank. 138 S.E. 876, 103 W.Va, 665. 
71 C.J. p 62 note 17. 

72. Iowa.—Snyder v. Nixon, 176 N. 
W. 808. 188 Iowa 779. 

Minn.—In re Tilghman’s Estate, 61 
N.W.2d 743, 240 Minn. 494. 

73. W.Va.—Keys v. Keys, 116 S.E. 
681, 93 W.Va. 33. 

71 C.J. P 62 note 19. 

74. Mo.—Weaver v. Wilson, App., 
206 S.W. 916. 

75. Mo.—Parris v. Faris’ Estate, 
App., 212 S.W.2d 71—Trantham v. 
Gullic, App., 201 S.W.2d 622. 


76. Ky.—Cheatham’s Ex’r v. Parr, I 

214 S.W,2d 95, 308 Ky. 183. | 

71 C,J. p 62 note 21. j 

Exceptional services | 

Contract to pay for services may 
be implied as between related per¬ 
sons where services are of an ex¬ 
ceptional character. 

N.Y.—^In re Post's Estate, 132 N.T. 
S.2d 422, affirmed 134 N.T.S.2d 603, 
284 App.Dlv. 927. 

Waslilng and Ironing 
Among nonpersonal services are 
washing, ironing, and other similar 
matters not included in such serv¬ 
ices as nursing. 

Ky,—Cheatham’s Bx’r v. Parr, 214 S. 
W.2d 96, 308 Ky. 188. 

77. Ark.—Capps v. Cline, 297 S.W. 
2d 654. 

Iowa.—In re TaJty's Estate, 5 N.W. 
2d 584, 232 Iowa 280, 144 A.L.R. 
869—Clark v. Krogh, 280 N.W. 636, 
226 Iowa 479. 

Minn.—Corpus Juris uuoted In In re 
Tilghman’s Estate, 61 N.W.2d 743, 
746, 240 Minn. 494. 

71 C.J. p 62 note 22. 

Family ‘‘unity’’ 

The "unity” referred to in state¬ 
ment that a presumption may arise 
out of a family unity that members 
of a family render gratuitous serv¬ 
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ices to each other means more than 
living in same house and eating oft 
same table, and signifies that reci¬ 
procity of service which might be 
expected of a typical unbroken fam¬ 
ily or one which has been reunited 
in the same relationships. 

N.C.—^Landreth v. Morris, 200 S.B. 
378, 214 N.C. 619. 

7& Iowa.—Corpus Juris cited in In 
re Talty’s Estate, 6 N.W.2d 684, 
588, 232 Iowa 280, 144 A.L.R. 859. 
Minn.—Corpus Juris d^Loted In In re 
Tilghman’s Estate, 61 N.W.2d 743, 
745, 240 Minn. 494. 

Ohio.—^Bemis v. Bemis, 82 N.R2d 
757, 83 Ohio App. 96. 

In re Baldwin’s Estate, 15 Ohio 
Supp. 30. 

71 O.J. p 62 note 23. 

79. Idaho.—Hartley v. Bohrer, 11 P. 
2d 616, 62 Idaho 72. 

71 CJ. p 62 note 25. 

80. Wash.—^Anderson v. Osborn, 114 
P. 160, 62 Wash. 400, 

71 C.J. p 63 note 26. 

81. Or.—^Ingram v. Basye, 185 P. 
883, 67 Or. 257. 

71 C.J. p 63 note 28. 

82. Ind.—McClure v. Lens, 80 N.XI 
I 988, 40 Ind.App. 66. 

I 71 C.J. p 63 note 29. 
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sumption of gratuity arises in the case of strangers 
dwelling together in the same household,and 
holding that in such case a contract to pay will be 
implied,*^ and recovery has been allowed in cases 
where persons dwelling in one household were not 
related by blood or affinity.85 

Where relation of persons living together is not 
such as to raise presumption of gratuity, recovery 
for services rendered will nevertheless be denied 
where plaintiff fails to show that payment was rea¬ 
sonably contemplated by both parties.85 

§ 17, Parent and Child in General 

a. Services or support furnished by child 

b. Services or support furnished by par¬ 

ent 

a. Services or Support Furnished by Child 

(1) In general 

(2) Necessity and sufficiency of contract 

and proof thereof 
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(3) Character of service rendered; rec¬ 
iprocity 

(1) In General 

Although the presumption Is rebuttable, services ren¬ 
dered or support furnished by a child to a parent are pre¬ 
sumed to be gratuitous. 

Ordinarily, services rendered or support furnished 
by a child to a parent are presumed to be gratui- 
tous,87 the implied promise to pay generally raised 
by rendition and acceptance of valuable services 
being inapplicable in the case of child and par- 
ent,88 because such relation rebuts the general pre¬ 
sumption that payment was to be made for valua¬ 
ble services rendered and accepted,8® and a con¬ 
tract to pay will not be implied from the mere ren¬ 
dition and acceptance of services or support,8® but 
in addition there must be facts and circumstances 
from which it may be inferred that pecuniary com¬ 
pensation was expected and intended.81 The right 
of a child to compensation for services rendered a 
parent depends on all the circumstances of the 

case.88 


83. Cal.—^Maybome v. Citizens' 

Trust <& Savingrs Bank, 188 P. 1034, 
46 C.A. 178. 

84. Ky.—^Walker v. Dill's Adm'r, 218 
S.W. 247, 186 Ky. 638. 

71 C. J. p 63 note 31. 

85. Cal.—^Mayborne v. Citizens' 

Trust & Savlngrs Bank, 188 P. 1034, 
46 C.A. 178. 

71 C.J. p 63 note 32. 

86. N.T.—Ploffer v. Bright, 119 N.T. 
S. 628. 

71 C.J. p 63 note 88. 

8T. Ala.—^Lansdell v. Willis, 69 So. 
2d 291, 260 Ala. 160—^Patterson v. 
Rehfuss, 35 So.2d 330, 250 Ala. 508 
—^Barker v. Barker, 17 So. 2d 167, 
246 Ala. 346—^Duncan v. Johnson, 
194 So. 628. 239 Ala. 183—Little v. 
Montgomery, 180 So. 269, 235 Ala. 
615. 

Ark.—^Meers v. Potter, 188 S.W.2d 
600, 208 Ark. 966—^Elrod v. Elrod, 
92 S.W.2d 211, 192 Ark. 458— 
Graves v. Bowles, 79 S.W.2d 995, 
190 Ark. 579. 

Pla.—^Florida Nat. Bank & Trust Co. 

of Miami v. Brown, 47 So.2d 748. 
Kan.—^Moss v. Branson, 99 P.2d 744, 
151 Kan. 386. j 

Ky.—^Berry’s Ex'r v. Jones, 217 S.W. 
2d 970, 309 Ky. 423. 

La.—Succession of Prancke, 62 So.2d 
866, 219 La. 288—Kiper v. Klper, 
88 So.2d 607, 214 La. 733. 

Mass.—Sykes v. Smith, 132 N.E.2d 
168, 333 Mass. 660. 

Mich.—In re Van Dyk's Estate, 284 
N.W. 665. 288 Mich. 116—Steggall 
V. Steggall, 264 N.W. 842, 274 Mich. 
402. 


Minn.—^In re Tilghman's Estate, 61 
N.W.2d 743, 240 Minn. 494—In re 
Anderson's Estate, 273 N.W, 89, 
199 Minn. 588. 

Mo.—^Vosburg v. Smith, App., 272 S. 
W.2d 297. 

Neb,—^In re Chalupa's Estate, 280 N. 

W. 164.134 Neb. 918. 

N.T.—^In re Harvey’s Estate, 102 N. 
T.S.2d 725. 

N.C.—^Farmers' Bank of Clayton v. 
McCuUers, 160 S.B. 497, 201 N.C. 
412. 

Ohio.—Woods V. Fifth-Third Union 
Trust Co., 6 N.B.2d 987, 64 Ohio 
App. 303. 

Or.—^Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296. 

P€u—^In re Wlckert's Estate, Orph., 2 
Bucks Co. 263—^In re Ferry's Es¬ 
tate, Orph., 68 Dauph.Co. 435—^In 
re O'Brien's Estate, Orph., 35 Del. 
Co. 173—^In re Stichler's Estate, 
Orph., 35 Del.Co. 65—^In re Stark¬ 
ey’s Estate, Orpk., 48 Lanc.L.Bev. 
291. 

Tex.—^BEawkins v. McGowan, Civ. 
App., 246 S,W.2d 322, error refused 
—^Jaye v. Wheat, Clv.App., 130 S. 
W.2d 1081. 

Wash.—^King v. Prudential Ins. Co. 
of America, 125 P.2d 282, 13 Wash. 
2d 414. 

W.Va.— In re Hauer's Estate, 63 S.E. 

2d 863, 136 W.Va. 488. 

71 C.J. p 65 note 42. 

Arriviag at age 

The presumption that, when a child 
after arrival at full age continues to 
reside with and serve the father, the 
service is gratuitous, is founded on 
supposition that father supports the 
child, and that the latter labors for 
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the father and his family in return 

for such fatherly advantaga 

N.C.—^Landreth v. Morris, 200 S.E. 

378, 214 N.C. 619. 

Parents need** under statute 
A presumption of gratuity of serv¬ 
ices rendered by a child to a parent 
applies only when the parent is "in 
need" under the statute creating an 
obligation and binding children to 
maintain their father and mother, 
etc., "who are in need." 

La.—^Muse v. Muse, App., 33 So. 2d 
128, annulled on other grounds 40 
So.2d 21, 215 La. 238. 

88. Pa,—^In re Reasner's Estate, 176 
A. 542, 116 Pa.Super. 238. 

71 C.J. p 65 note 44. 

89. N.C.—^Toung v. Herman, 1 S.E. 
792, 97 N.C. 280. 

90. Ind.—^Neef v. Neers Estate, 37 
N.B.2d 682, 110 Ind.App. 309. 

Ohio.—Woods V. Fifth-Third Union 
Trust Co., 6 N.E.2d 987, 64 Ohio 
App. 303. 

Pa.—In re Reed's Estate, S3 A.2d 
251, 162 Pa.Super. 389. 

In re Forry’s Estate, Orph., 58 
Dauph.Co. 435. 

S.D.—Schmidt v. Clark County, 271 
N.W. 667, 65 S.D. 101. 

71 C.J. p 65 note 46—16 C.J. p 1270 
note 66, p 1280 note 70. 

91. Ala.—Duncan v. Johnson, 194 
So. 528, 239 Ala. 183. 

Wis.—^Diver v. Diver, 295 N.W. 18, 
236 Wis. 274. 

71 C.J. p 65 note 47. 

92. Utah.—^Mathias v. Tlngey, 118 
P. 781, 39 Utah 661, 38 L.R.A.,N.S., 
749. 

71 C.J. p 64 note 40. 
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The presumption of gratuity is, however, rebut¬ 
table in character and not conclusive ,®3 by proof 
of an express contract or a contract implied in 
fact,®^ and recovery may be had where it has been 
duly rebutted,®5 as where the presumption of gra¬ 
tuity has been negatived by proof of a mutual ex¬ 
pectation of payment,®® or proof that the usual rela¬ 
tion of parent and child did not exist as between 
the parties.®*^ 

Where a claim that services were performed for 
parent is not sustained by the evidence, the parent 
is not liable to compensate the child for such serv¬ 
ices.®® Where a parent was incapable of contract¬ 
ing and services were rendered by a child without 
expectation of compensation, no contract to pay 
for such services can be implied.®® 

Where a parent agrees to compensate a child by 
will for services, board, or moneys expended by the 
child for the parent, and then by transfer of prop¬ 
erty in his lifetime makes it impossible to keep such 
agreement, the child may recover the reasonable 
value thereof in an action against the parent,^ al¬ 
though if the parent has not put it out of his power 
to perform the agreement to compensate by will, 
recovery should be denied.® 


such a case rendition of nondomestic services may 
justify implication of a contract for compensation,® 
although where services of a domestic character are 
performed by a child living in a separate household 
compensation may be denied.® Where a child who 
has left the parental house and become economically 
independent of the parent thereafter returns at the 
latter's request and performs services for him, or 
returns under a rental agreement as though with 
a stranger, there is ordinarily no presumption of 
gratuity,^ and under such circumstances perform¬ 
ance of valuable services may raise an implied con¬ 
tract on the part of the parent to pay therefor.® 

Liability of parent to child for support of others. 
Recovery may not be had of one parent for care 
of other by a child in the absence of a contract ex¬ 
press or implied;® the general presumption of gra¬ 
tuity applies in such a case,^® and in the absence 
of proof that a father was unable or unwilling to 
afford proper care to his wife, the law will not im¬ 
ply a contract on the part of the father to compen¬ 
sate their child for the latter's care and support of 
the mother.ii A parent may be liable to one child 
for the latter’s support of another child on an im¬ 
plied contract.^® 


Illegitimate children. (2) Necessity and Sufficiency of Contract 

In the case of illegitimate children, the presump- Vrooi Thereof 

tion may apply that services rendered by the chil- cither an express or an implied contract may 

dren were gratuitous.® be sufficient to overcome the presumption of gratuity 

^ «4. arising from the relation of parent and child. 

Parent and child living apart. Where parent and 

child live apart, there is no presumption that scrv- An express agreement has been held necessary 
ices rendered by the child are gratuitous,* and in to entitle a child to compensation for services ren- 


rather treated as ^est 
Where owner's son and dauffhter- 
in-law under agreemont to occupy 
realty rent-free in consideration of 
providing a home and caring for 
owner took full possession of realty 
and treated owner merely as a guest 
In their home, it would be presumed 
that any claim for services or pay¬ 
ment of personal obligations of own¬ 
er would be set-off by owner's claim 
for rent up to time notice of evic¬ 
tion was served on son and daughter- 
in-law. 

Ohio.—^Bnsleln v. Enslein, 82 N,B.2d 
656, 84 Ohio App. 259. 

93. Iowa.—^In re l*arsen’s Estate, 
16 N.W.2d 919, 236 Iowa 67. 
Mass.—Sykes v. Smith, 132 N.E.2d 
168, 333 Mass. 660. 

—^In re Skade’s Estate, 283 N. 
W. 861, 136 Neb. 712—In re Chalu- 
pa's Estate, 280 N.W. 164, 134 Neb. 
918. 

N.C.—Liandreth v. Morris, 200 S.E. 

378, 214 N.C. 619. 

71 C. J. p 66 note 48. 


94. Ala,—Patterson v. Rehfuss, 35 
So,2d 330, 260 Ala. 608—Barker v. 
Barker, 17 So.2d 157, 246 Ala. 346 
—^Duncan v. Johnson, 194 So. 628, 
239 Ala. 183—Little v. Montgom¬ 
ery, 180 So. 269, 235 Ala. 616. 

95. Ala.—^Patterson v. B^fuss, 35 
So.2d 330, 250 Ala. 508. 

71 C.J. p 66 note 49. 

96. Mich.—In re Hamlin's Estate, 
193 N.W, 833, 223 Mich. 166. 

71 C.J. P 66 note 61. 

97. W.Va.—Broderick v. Broderick, 
28 W.Va. 378. 

71 C.J. p 66 note 62. 

98. Iowa.—^Bettinger v. Bettinger, 
150 N.W. 1026, 169 Iowa 40. 

71 C.J. p 66 note 63. 

99. Mich.—Heller Aller Co. v. Bies, 
129 N.W. 724, 164 Mich. 601. 

1, B.L—Messier v. Messier, 82 A. 
996, 34 B.I. 233. 

2, B.I.—Messier v. Messier, supra. 

3 , S.C.—Williams v. Halford, 63 S. 

I B. 88, 73 S.C, 119. 

71 C.J. p 66 note 66. 
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4. Ala,—^Butler v. Kent, 44 So. 863, 
152 Ala. 594. 

71 C.J. p 70 note 6. 

5. Ala.—Parker v. Parker’s Adm’r, 
33 Ala. 469. 

71 C.J. p 70 note 6. 

6. Mo,—Johnston v. Johnston, 160 
S.W. 1130, 166 Mo.App. 732. 

71 C.J. p 70 note 7. 

7. Minn.—^In re Tilghman's Estate, 
61 N.W.2d 743, 240 Minn. 494. 

Mo.—CarrelX v. McDonnell, 122 S.W. 

1129, 139 Mo.App. 450. 

N.C.—^Landrelh v. Morris, 200 S.B. 
378, 214 N.C. 619. 

8. Minn.—^In re Tilghman's Estate, 
61 N.W.2d 743, 240 Minn, 494. 

71 C.J. p 70 note 9. 

9. Wash.—Olsen v. Olsen, 155 P. 
747, 90 Wash. 174. 

10. Wash.—Olsen v. Olsen, supra. 

11. Wash.—Olsen v. Olsen, supra. 

71 C.J. p 70 note 12, 

18. Ind.—^House v. House, 6 Ind. 60. 
I 71 C.J. p 70 note 13. 
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dered or support furnished a parent,^* or that an 
express contract is necessary to overcome the pre¬ 
sumption of gratuity,although it has been held 
that an express agreement need not be shown.^® 
It has been said that this seeming difference in ju¬ 
dicial views is abstract rather than practical,^® re¬ 
sulting primarily from the views of the court as 
to the sufficiency or insufficiency of the evidence to 
support the claim for compensation,^^ or from the 
failure to distinguish between a contract implied 
in fact eUid one implied in law.^® The true rule 
would seem to be merely that to recover there must 
be either an express agreement or its equivalent,^® 
proof of either an express or an implied contract 
being sufficient to overcome the presumption of g^ra- 
tuity arising from the relation of parent and child,®® 
and that there must be a legal obligation to pay 
as distinguished from a mere intention,®^ a con¬ 
tract in fact rather than in law,®® and that in the 
case of parent and child the necessary contract must 
be proved by clear and convincing evidence®® of 
either an express agreement or facts independent 
of rendition and acceptance of the services or sup¬ 
port from which an inference may be drawn that 
payment was contemplated by both parties, although 


a preponderance of evidence has been held suffi¬ 
cient as against the contention that the proof of 
contract must be unequivocal and conclusive.®* 

Thus, the right to compensation may be estab¬ 
lished without proof of a formal contract,®® a con¬ 
tract by a parent to pay for services or support 
may be implied from the circumstances of the case 
and the conduct of the parties,®® by inference with¬ 
out proof of an express agreement or promise,®^ 
as in the case of an adult child remaining with a 
parent and performing services after attaining his 
majority,®® or where it appears that compensation 
therefor was expected and intended,®® as where 
there was a mutual understanding that the services 
were to be paid for.®® 

While the statements and declarations of a par¬ 
ent with reference to the value and importance of 
services rendered him by his child,®®- or showing an 
intention to make compensation therefor,®® are to 
be considered in determining the right to payment 
for such services, and may, in combination with 
other circumstances, be sufficient to raise an implied 
contract for compensation,®® yet loose general state¬ 
ments or declarations of gratitude or affection on 


13. Ohio.—Sokolowslci v. Lucey, 
App„ 47 N.E.2d 627, second case. 

Pa,—^In re Keed’s Estate, Orph., 11 
Som.Lieg.J. 180, 24 West,ti.J, 188, 
affirmed 33 A.2d 251, 152 Pa,Super, 
389—In re Snyder’s Estate, Orph., 
68 Tork Leg.Bec. 108. 

71 C.J. p 67 note 69. 

14. Mo.—Baldwin v. Kansas City 
Rys. Co., App., 218 S.W, 955. 

71 C.J. p 67 note 60. 

15. Iowa.—^In re Larsen’s Estate, 
15 N.W.2d 919, 235 Iowa 67. 

71C. J. p 67 note 61. 

16. Me.—Bryant v. Fogg, 134 A. 
510, 125 Me. 420. 

17 . Me.—^Bryant v. Fogg, supra. 

71 C.J. P 67 note 63. 

23 , Vt.—^Peters v. Poro's Estate, 117 
A. 244, 96 Vt. 96, 25 A.L.E. 615. 

71 C. J. P 67 note 64. 

19 . Or.—Wilkes v. Cornelius, 28 P. 
136, 21 Or. 348. 

20. Neb.—^In re Chalupa's Estate, 
280 N.W. 164, 134 Neb. 918. 

71 C.J. p 67 note 66. j 

21. S.C.—Sherwood v. McLaurin, 88 
S.B. 363, 103 S.C. 370. 

22. N.H.—Johnson v. Johnson, 111 
A2d 820, 99 N.H. 392. 

Vt.—^Peters v. Poro’s Estate, 117 A. 
244, 96 Vt 96, 26 A.L.R. 616. 

23 . Pa.—^In re Estate of Croissant, 
90 A.2d 260, 171 Pa.Super. 321. 

In re Wickert’s Estate, Orph., 2 
Bucks Co. 263—^In re Porry’s Es¬ 
tate, Orph., 68 Dauph.Co. 436—In 


re Cheyney’s Estate. Orph., 39 Del. 
Co. 80. 2 Fiduciary 137—In re 
O’Brien’s Estate, Orph., 35 Del.Co. 
173—In re Stichler’s Estate, Orph., 
36 Del.Co. 55—In re Starkey’s Es¬ 
tate, Orph., 48 Lanc.L.Rev. 291. 
Wash,—^Klng v. Prudential Ins. Co. 
of America, 125 P.2a 282, 13 Wash. 
2d 414. 

71 C.J. p 67 note 69. 

Clear, direot and positive proof of 
an understanding or agreement on 
the part of the parent to pay and of 
the child to receive compensation is 
necessary to overcome the presump¬ 
tion of gratuity and to entitle the 
child to recover compensation for 
board and lodging furnished his par¬ 
ent. 

Or,—Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296—Wilkes v. Cornelius, 
28 P. 135, 21 Or. 348. 

24. Vt—^Putnam v. Town, 34 Vt 
429. 

25- Mich.—DeCaire v. Bishop’s Es¬ 
tate, 47 N.W.2d 601, 330 Mich. 378 
—^In re Van Dyk’s Estate, 284 N. 
W. 666, 288 Mich. 115—^Abel v. 
Koosenraad, 138 N.W, 825, 173 
Mich. 93. 

26. Cal.—Winder v. Winder, 114 P. 

2d 847, 18 C.2d 123, 144 A.L.R. 936. 
Mo.—Vosburg v. Smith, App., 272 S. 
W.2d 297—^Hurst v. Hurst’s Es¬ 
tate, App., 151 S.W.2d 543. 

Or.—^Bechtel v. Bechtel, 91 P.2d 629, 
162 Or. 211. 

71 C.J. P 68 note 72—46 C.J. p 1280 
note 69. 
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27. Utah.—Mathias v. Tingey, 118 
P. 781, 39 Utah 661, 38 L.R.A,N.S., 
749. 

71 C.J. p 68 note 73. 

2a Ill.—^Tess V. Radley, 107 N.E.2d 
677, 412 Ill. 405. 

Ind.—^Neef v. NeeTs Estate, 37 N.E. 
2d 682, 110 Ind.App. 309. 

Mass.—Sykes v. Smith, 132 N.E. 2d 
168, 333 Mass. 560. 

71 C.J. P 68 note 74. 

29. Cal.—Winder v. Winder, 114 P- 
2d 347, 18 C.2d 123, 144 A.L.R. 935. 

Schaad v. Hazelton, 165 P.2d 517, 
72 C.A2d 860. 

Ga.—^Freeman v. Collier, 60 S.B.2d 
61, 204 Ga. 329. 

Fortner v. McCorkle, 60 S.B.2d 
250, 78 Ga.App. 76—Meads v. Wil¬ 
liams, 189 S.B. 718, 55 Ga.App. 224. 

Mass.—Sykes v. Smith, 132 N.E.2d 
168, 333 Mass. 560. 

W.Va.—In re Hauer's Estate, 63 S. 
E.2d 863, 135 W.Va. 488. 

71 C.J. p 68 note 75. 

30. Mo.—^Vosburg v. Smith, App., 
272 S.W.2d 297—Hurst v. Hurst’s 
Estate, App., 161 S.W.2d 643. 

71 C.J. P 68 note 76. 

31. Mo.—^Hart v. Hess, 41 Mo. 441. 

32. N.T.—Marlon v. Farnan, 22 N.Y. 
S. 946, 68 Hun 383. 

Okl.—^Eatmon v. Penland, 249 P. 387, 
119 Okl. 180. 

33. Mo.—Carrell v. McDonnell, 122 
S.W. 1129, 139 Mo.App. 460. 

71 C.J. P 68 note 79. 
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the part of the parent,or that the child would not 
lose anything,or mere general statements of an 
intention to make compensation,3® or that he desired 
the child to be paid,37 or that the child ought to be 
paid,38 or should be paid®® for such services do not 
entitle the child to a recovery. An acknowledg¬ 
ment by the mother, after the father’s death, of the 
child’s claim for services rendered during his minori¬ 
ty is of no effect.^® 

Services for another. Where a minor, who has 
not been emancipated and whose father is living, 
performs work for another without any express 
contract, the law implies a contract for the benefit 
of the father.41 

(3) Character of Service Rendered; Rec¬ 
iprocity 

The presumption of gratuity as to services rendered 
by a child to his parent has been applied to preclude re¬ 
covery for services in respect of personal care and atten¬ 
tions, and other 8^miiar services. The presumption is, 
however, inapplicable where there Is an absence of the 
reciprocal benefits ordinarily Inherent In the relationship. 

The general rule denying a child compensation for 
services rendered his parent has been applied to 
preclude recovery by a child for services rendered 
his parent in respect of personal care and atten¬ 
tions,^2 farming,43 housekeeping,44 nursing,45 pro¬ 
fessional services,4® sewing, mending, or making of 
clothes,47 and washing and ironing,48 The pre- 


sa Mich.—Abel v. Boosenraad, 138 
N.W. 326,173 Mich. 03. 

51. Md.—^Hardy v. Hardy, 28 A. 887, 
79 Md. 9. 

71 C.J. p 69 note 97, 

52. Me.—Bryant v. Poffff, 134 A, 
610, 126 Me. 420. 

71 C.J. p 89 note 98. 

53. Mo.—^Pry v. Pry, 94 S.W. 990, 
119 Mo.App. 476. 

54. Minn.—In re Tllghman's Pstato, 
61 N.W.2d 743, 240 Minn. 494. 

Or.—Corpus J^ixis cited in Ibach v. 
Hoffman, 198 P.2d 26C, 270, 184 Or. 
296. 

71 C.J. p 69 note 2. 

65. N.O.—^Bergerson v. Mattem, 170 
N.W. 877, 41 N.D. 404. 

56. Ky,—Gover’s Adm*r v. Waddle, 
54 S.W,2d 19, 246 Ky. 662. 

57. Ky.—Corbin's Ex'rs v. Corbin, 
194 S.W.2d 66, 302 Ky. 208. 

71 C.J. p 70 note 16. 

Right to compensation for support 
see Parent and Child § 21 f. 

sa Ala.—^Lansdell v, Willis, 69 So. 

2d 291, 260 Ala. 160. 

Ark.—Graves v. Bowles, 79 S.W,2d 
995, 190 Ark. 679. 

Ky.—^Berry’s Bx'r v. Jones, 217 S.W. 
2d 970, 309 Ky. 423—Corbin's Bx'rs 


S4i Mo.—^Vosburg v. Smith, App., 
272 S.W.2d 297. 

Pa.—^In rc Porry's Estate, Orph., 68 
Dauph.Co. 436. 

71 C.J. p 69 note 80. 

35. Ark,-Llneback v. Smith, 215 S. 
W. 662, 140 Ark. 600- 

71 C.J. P 69 note 81. 

36. Mo.—^Vosburg v. Smith, App., 
272 S.W.2d 297. 

71 C.J. P 69 note 82. 

37. Pa.—In re Estate of Croissant, 
90 A.2d 260, 171 Pa.Super. 321. 

In re Porry's Estate, Orph., 58 
Eauph.Co. 435. 

71 C.J. p 69 note 83. 

38. Ky.—Mitchell v. Mitchell, 265 S. 
W. 301, 204 Ky. 745. 

71 C.J. P 69 note 84. 

39. Okl.—Hapke v, Hapke, 220 P. 
660, 93 Okl. 180. 

71 C.J. p 69 note 86. 

40. La.—Ledbetter v. Ledbetter, 2 
Iia.Ann. 215. 

41 . Or.—^Potter v. Davidson, 21 P.2d 
786, 143 Or. 101. 

42. Ky.—Bishop V. Newman's Bx'r, 
182 S.W. 166, 168 Ky. 238. 

43 . Or.—^Powell V. Powell, 184 P.2d 
373, 181 Or. 676. 

71 C.J. p 69 note 90. 


Outside work 

Where son assumed operation of 
mother’s farm and did outside work 
in accordance with agreement to 
save farm from mortgage, the son 
was not entitled to payment from 
mother for the outside work. 

Or.—Powell V. Powell, supra. 

44. Vt.—^Danyew v. Powers’ Estate, 
78 A. 785, 84 Vt. 255. 

71 C.J. p 60 note 91. 

45. Ga.—Cooper v. Cooper, 2 S.E.2d 
145, 69 Ga.App. 832. 

La.—Succession of Berthelot, App., 
24 So.2d 186. 

Pa.—In re Estate of Croissant, 90 A. 

2d 260, 171 Pa.Super. 321. 

71 C.J. p 69 note 92. 

46. N.T.—Moore v. Moore, 3 Abb. 
Dec. 303, 21 How.Pr. 211. 

71 C. J. p 69 note 93. 

47 . Md.—Lowe v. Lowe, 73 A. 878, 
111 Md. 113. 

Vt.—^Danyew v. Powers’ Estate, 78 
A. 786, 84 Vt. 265. 

4a Md.—Lowe V. Lowe, 73 A. 878, 
111 Md. 118. 

49. Pa.—^In re Reed’s Estate, 33 A. 
2d 261, 162 Pa.Super. 389. 

In re O’Brien’s Estate, Orph., 36 
Del.Oo. 173. 


sumption of gratuity has been held to exist whether 
the services are rendered by the child in his home 
or in the home of the parent,^® Where the circum¬ 
stances are such as to justify implication of a con¬ 
tract for compensation despite the existence of the 
relation of parent and child, recovery has been 
allowed a child for services rendered the parent in 
respect of clearing land,®® farming,®^ housekeeping 
and care of infirm parent,®® and nursing.®® 

The usual presumption of gratuity has been held 
inapplicable where there was an absence of the 
mutual and reciprocal benefits ordinarily inherent 
in the family relationship of parent and child,®4 
or where the services furnished by the child were 
extraordinary in character.®® 

/» case of a parent mentally incapable of making 
contract, if services rendered him by his child are 
of an unusual and extraordinary nature, a contract 
for compensation will be implied.®® 

b. Services or Support Fnmislied by Parent 

A parent Is not entitled to compensation for services 
furnished his child In the absence of an express or implied 
contract. 

In the absence of a contract express or implied, 
a parent is not entitled to compensation for services 
furnished his child.^^ There is a presumption that 
services or support furnished a child by his parent 
was gratuitous,®* the mere rendition or furnishing 
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thereof does not raise an implied contract for com¬ 
pensation,especially where they live together as 
members of the same family.®® Wiere an infant re¬ 
sides with his parent, who supplies him with neces¬ 
saries, there is no implied promise on his part to 
pay for his support,®^ and where an adult or eman¬ 
cipated child stays at the parentis house, no con¬ 
tract to pay for support will be implied.®^ Stricter 
proof than is ordinarily essential is required to show 
a child^s agreement to compensate his parent for 
services furnished him by the parent,®® and no re¬ 
covery can be had where the parent has rendered 
services to his child on the distinct assurance that 
there would be no charge therefor.®^ 

The presumption of gratuity is, however, rebut¬ 
table in character,®® and a parent may be entitled 
to compensation for services furnished his child un¬ 
der an express®® or implied®^ contract of the child 
or of a third person to pay therefor, and where 
there is a mutual understanding, tantamount to an 
agreement, between a parent and child that pay¬ 
ment is to be made for services, there may be a 
recovery therefor.®® 

In the final analysis the question whether a claim 
by a parent against a child for services rendered and 
the like should be allowed must be determined from 
the particular circumstances of the case.®® 

§ 18. Foster Parent and Child 

As between a foster parent and child, ordinarily no 
contract for services or support will be Implied on the 
part of either parent or child. 
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In the case of one not formally adopted, but who 
is treated as a member of the family, occupying the 
position of a foster child, the general rule that a 
promise to pay will be implied from rendition and 
acceptance of beneficial services does not apply,*^® 
and in such cases the presumption is that services 
rendered by foster child to foster parent were gra- 
tuitous,7l in the sense that the support furnished 
the foster child compensated him for his services,*^® 
and ordinarily no contract for compensation will be 
implied from the mere rendition of services on re¬ 
quest or with the assent of the foster parent.^® 

However, the presumption of gratuity arising 
from the relationship of foster parent and child 
is not conclusive,^^ and such presumption may be 
rebutted, so as to permit recovery, by proof of a 
contract, express or implied from circiunstances oth¬ 
er than mere rendition and acceptance of services.'^® 
In respect of services rendered by a foster child aft¬ 
er majority, it has been held that the law will create 
a liability for compensation.'^® Although a child 
lives in another’s household from an early age, the 
relation of parent and child does not necessarily 
exist so as to raise a presumption against compen¬ 
sation,'^'^ and in such a case a contract may be im¬ 
plied to pay for services rendered,*^® and the child 
may be entitled to recover on a quantum meruit.'^® 
Thus, where a minor enters a family as a servant 
rather than as a member of the family, a recovery 
may be had for services rendered after majority is 
attained,®® or after the expiration of the fixed peri¬ 
od for which there was a hiring,and where a fos- 


V. Corbin, 194 S.W.2d 65, 302 Ky. 
208. 

Ohlo.—Woods V. Fifth-Third Union 
Trust Co.. 6 N.E.2d 987, 64 Ohio 
App. 303. 

71 C.J. p 70 note 16. 

59 . Idaho.—Cotpns Jnxls dted in 
Wasson v. Wasson, 253 P.2d 236, 
238, 73 Idaho 359. 

N.T.—Terry v. Bale. 1 Dem.SuiT. 
452. 

60. Ind.—^Hays v. Seward, 24 Ind. 
352. 

N.Y.—Cooper v. Turner, 2 Hun 615, 
6 Thomps. & C. 711. 

61. Colo.—^Perkins v. Westcoat, 3 
Colo.App. 338, 33 P. 139. 

46 C.J. p 1278 note 29. 

62. IlL—^Faloon v. McIntyre, 118 Ill. 
292, 8 N.E. 315. 

46 C.J. p 1270 note 74. 

63. Ky.—Crocker v. Crocker, 53 S. 

W. 2d 356, 245 Ky. 191. 

64. Ga.—Poole v. Bagsrett, 36 S.E. 
86.110 Ga. 822. 


Wasson v. Wasson, 263 P.2d 236, 
238, 73 Idaho 359. 

71 C.J. p 71 note 21. 

66. Ind.-—Jessup v. Jessup, 46 H.B. 
650. 17 Ind.App. 177, 

71 C.J. p 71 note 22. 

67. Mass.—Fisher v. Drew, 141 N.E. 
875, 247 Mass, 178, 30 A.Li.R. 798. 

71 C. J. p 71 note 23. 

68. Ill.—Killpatrick v. Helston, 25 
IlLApp. 127, 

69. Idaho.—Corpns Jtirls dted in 
Wasson v. Wasson, 253 P.2d 236, 
238, 73 Idaho 359. 

N.J.—Goram v. Gomm, 69 A. 198, 76 
N.J.Law 660. 

70. Ind.—^In re Reeves’ Estate v. 
Moore, 31 N.E. 44, 4 Ind.App. 492. 

Kan.—Wyley v. Bull, 20 P. 855, 41 
Kan. 206. 

71. Ut€di,—Sparks v. Hinckley, 5 P. 
2d 670, 78 Utah 602. 

71 C.J. p 71 note 29. 

72. Colo.—Walker v. Taylor, 64 P. 
192, 28 Colo. 233. 

71 C.J. p 71 note 30. 
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73. Kan.—^Lowe v. Weaver, 131 P. 
142, 89 Kan. 443. 

71 C.J. p 71 note 31. 

74. Minn.—Einolf v. Thomson, 103 
N.W. 1026, 104 N.W. 547, 95 Minn. 
230. 

71 C.J. p 72 note 83. 

75- Iowa.—Salvador v. Feely, 76 N, 
W. 476, 105 Iowa 478. 

71 C. J. p 72 note 34. 

76. Ill.—Lang v. Dietz, 98 IlLApp. 
148, affirmed 60 N.E. 841, 191 Ill. 
161. 

71 C.J. p 72 note 36. 

77. Ind.—Kirklin v. Clark, 101 N.E- 
753, 63 Ind.App. 358. 

71 C.J. p 72 note 36. 

7a Vt—Jones v. Campbell, 102 A^ 
102, 92 Vt 19, L.RA.1918A 1066. 
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79. N.T.—^Manuel v. Beck, 127 N.T. 
S. 266, 70 Misc. 357. 
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81. Wis.—McMillan v. Page, 38 N, 
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ter parent breaks his j^eement as to support and 
education of his foster child, the latter has been held 
entitled to recover compensation for services ren¬ 
dered,although the mere fact that the foster 
parent does not treat the foster child as well as 
his natural children,®* or fails to send him to school 
as long as a statute requires,®^ does not necessarily 
overcome the presumption of gratuity so as to per¬ 
mit recovery for services rendered. 

In case of formally adopted child there will ordi¬ 
narily be no contract implied on the part of either 
parent®® or child®® to pay the other for services or 
support, and on analogy to this principle it has been 
held that no contract will be implied on the part 
of an adoptive parent to compensate the natural par¬ 
ent for support of the child of both.®^ 

§ 19, Parent and Stepchild 

Where a family relation exists between stepchild and 
stepparent, there Is a presumption that services or sup¬ 
port by one to the other was gratuitous, and ordinarily 
no contract for compensation will be implied, 

The bare fact of the existence of the relation of 
stepchild and stepparent does not raise a presump¬ 
tion that services rendered one by the other were 
gratuitous,®® there being no presumption of gratuity 
where the parties lived apart.®® Where, however, 
a family relation exists between stepchild and step¬ 
parent, there is a presumption that services or siij^ 
port by one to the other was gratuitous, and ordi¬ 
narily no contract for compensation will be im¬ 
plied.®® The presumption of gratuity is rebut- 
table,®! and a contract for payment may be implied 
where the circumstances indicate that there was rea¬ 
sonable expectation of remuneration.®® 


StepchUd-in-law. Where the husband of a step- 
daughter lives in his wife^s stepfather’s house and 
supplies board and lodging to his step father-in-law, 
there is no presumption of an implied promise on the 
part of the stepfather-in-law to pay for the board 
and lodging,^^ and recovery will be denied in the 
absence of an express agreement or proof of facts, 
independent of the furnishing of board and lodging, 
that compensation was contemplated by both par- 
ties.^^ Where a stepdaughter-in-law helped her 
mother-in-law and stepfather-in-law, but was not a 
member of the household and under no duty, legal 
or moral, to perform the services, no contract will be 
! implied to pay her for the services rendered.^® 

I Stepgrandchild^s services, if rendered as a member 
of the family of her stepgrandparent, ordinarily do 
not warrant implication of a promise to pay,®® al¬ 
though where the stepgrandchild ceases to live as a 
member of her stepgrandparent’s family, she may be 
entitled to compensation for services thereafter ren¬ 
dered him.®*^ 

§ 20. Parent and Son-in-Law or Daughter- 
in-Law 

While the mere relationship of parent and son-in-law 
or daughter-in-law does not of Itself raise the presump¬ 
tion, where they live together as a fainlly It Is ordi¬ 
narily presumed that services or support furnished by one 
to the other is gratuitous. 

The mere relationship of parent-in-law and son- 
in-law or daughter-in-law does not of itself raise a 
presumption that services or support furnished by 
one to the other was gratuitous,®® and the usual 
presumption that payment was expected for valuable 
services rendered at the request or with the assent 


82. Kan.—Shane v. Smith, 14 P. 477, 
37 Kan. 55. 

71 C.J. P 72 note 41—4C C.J. P 1337 
note 5. 

83. III.—^Deppen V. Personette, 93 
IlLApp. 613. 

84. Ill.—^Deppen v. Personette, su¬ 
pra. 

71 C.J. p 72 note 43. 

85 . vt.—Lunay v. Vantyne, 40 Vt. 
501. 

71 C.J. p 72 note 44. 

86. Kan.—Sherman v. Davidson, 264 
P. 351, 123 Kan. 69. 

71 C.J. p 72 note 46. 

87 . Ill.—^McNemar v. McNemar, 137 
HLApp. 604. 

88. Or.—Sarffent v. Poland, 207 P. 
349, 104 Or. 290. 

71 C.J. P 73 not© 48. 

Right of recovery for services gen¬ 
erally see Parent and Child S 82. 

89. B.I.—Brown v. Cummings, 62 A. 
378, 27 R.I. 369. 

71 C.J. p 73 not© 49. 


90. Minn.—^Dusenka v. Dusenka, 21 
N.W.2d 628, 221 Minn. 234. 

71 C.J. P 73 note 60—46 C.J. p 1340 
note 57 [b]. 

91 . Mo.—Kingston v. Roberts, 157 
S.W. 1042, 176 Mo.App. 69. 

92 . Pa.—^Mellor v. Lanagan, 6 Phila. 
233. 

71 C.J, p 73 note 52. 

93. Ala.—Croft v. Croft, 121 So. 82, 
219 Ala. 94. 

94. Ala.—Croft v. Croft, supra. 

95. Ind.—^Zoaring v, Walters, 122 N. 
E.3d 625, 125 Ind.App. 202. 

96. Kan,—^Ensey v. Hines, 2 P. 861, 
30 Kan. 704. 

97 . Kan.—^Ensey v. Hines, supra. 

71 C.J. p 73 note 67. 

98. N.J.—Cerria v, De Pazlo, 88 A,2d 
643, 19 N.J.Supcr. 482. 

—Lindley v. Frazier, 65 S.E.2d 
*816, 231 N.C. 44. 

71 C.J. p 78 note 59. 
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Family unity lusuiaclent 
With respect to the services of a 
daughter-in-law to her father-in-law 
in his last illness, the fact of a fam¬ 
ily unity, of itself, is not sulBlcient 
to give rise to presumption of gra¬ 
tuitous service, but there must also 
be a relationship between the parties 
from which it may be supposed the 
services were referable to some mor¬ 
al or legal duty which servitor rec¬ 
ognizes as Impelling. 

N.a—^Francis v. Francis, 26 S.B,2d 
907, 223 N.C. 401—^Landreth v. 
Morris, 200 S.E. 378, 214 N.C. 610. 

Moral responsibility not recognized 
Usage does not recognize the moral 
responsibility of a daughter-in-law 
or a son-in-law to such an extent as 
to raise a presumption of gratuitous 
service arising out of that relation. 
N*,C.—^Francis v. Francis, 26 S.B.2d 
907, 223 N.C. 401—Landreth v. 
Morris, 200 S.E. 378, 214 N.C. 619. 
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of the recipient is not rebutted by such relation¬ 
ship,^^ and such presumption of payment applies so 
as to permit implication of a contract for compensa¬ 
tion where nothing more appears than the bare rela¬ 
tion of parent-in-law and child-in-law,^ as where a 
husband is held liable to his father-in-law for sup¬ 
port furnished the wife by the latter while ignorant 
of the marriage,2 although compensation will be 
denied in the absence of a contract express or im¬ 
plied,^ as where service or support was volunta¬ 
rily furnished without expectation of payment.^ 

Where parents-in-law and children-in-law live 
together as a family, there is ordinarily a presump¬ 
tion that services or support furnished by one to 
the other is gratuitous,5 and the burden rests on 
claimant to prove the contrary® by clear and con¬ 
vincing proof of a contract for compensation,7 as 
by showing a mutual understanding that payment 
was to be made;® and there can be no recovery 
therefor, unless there is a showing of an express 
contract or of such facts and circumstances as will 
establish an intention on the one part to charge and 
on the other to pay.® The law will not imply a con¬ 
tract for compensation from the mere furnishing and 
acceptance of services or support,as it is essential 
to recovery that the proof of a contract should be of 
something in addition to, or independent of, the mere 
furnishing and acceptance of services or support, 
and claimant must go beyond a showing of rendi¬ 
tion of service, its value, and the fact that no 


remuneration has been received.^® 

There may be circumstances, however, which will 
render the presumption of gratuity inapplicable 
even where the parties live together in one house¬ 
hold,and which will justify implication of a con¬ 
tract to pay;i^ and where the presumption does 
arise, it may be rebutted by proof of an express 
contract or of one implied in fact,i® recovery being 
permitted on proof of facts sufficient to warrant 
implication of a contract for compensation,i® and 
in the final analysis the right to compensation de¬ 
pends on all the circumstances of the particular 
caseA7 

§ 21. Grandparent and Grandchild 

Generally, a grandchild living with a grandparent, as 
a member of his family, cannot recover for services ren¬ 
dered the latter. 

The blood relationship of grandchild and grand¬ 
parent is not alone sufficient to rebut the presump¬ 
tion of a promise to pay arising from performance 
and acceptance of valuable services,^® and a promise 
of the grandparent may be implied to pay the grand¬ 
child where there was not the usual family relation 
between them.^® However, such blood relationship 
has a strong tendency to rebut the presumption of 
compensation,®® and may be sufficient to do so 
when combined with other circumstances negativing 
an intention to payM Although it has been held 
to the contrary,®® where a grandchild lives with 
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1, 131 W.Va. 429, 7 A.L.R.2d 1. 

71 C.J. p 74 note 66. 
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71 C. J. p 74 note 67. 
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9 Ohio App. 13. 

71 C.J. p 74 note 68. 

8 . Minn.—^In re Anderson's Estate, 
197 N.W. 671, 202 N.W. 904, 157 
Minn. 217. 

71 C.J. p 74 note 69. 


9 . ( 5 a.—^Fortner v. McCorkle, 50 S. 
B.2d 260, 78 Ga.App. 76. 

Neb.—^Herlan v. Bleck, 30 N.W. 2d 
620, 149 Neb. 197. 

N.C.—Coley v. Dalrsrmple, 33 S.B.2d 
477, 225 N.C. 67. 

Or.—Corpus Juris cited in Ibach v. 
Hoffman. 198 P.2d 266, 271, 184 Or. 
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71 C J. p 74 note 70. 

Asslgiuai^t of compensation 

Where aged father comes to son's 
home and becomes ill and is cared 
for by son's wife, services rendered 
are rendered by son through agency 
of wife. If son agrees that his wife 
shall be entitled to compensation 
therefor from father, agreement is 
in nature only of an assignment by 
son to wife, and gives rise to no con¬ 
tract for payment of services ren¬ 
dered, if no contract existed. 

Ga—Cooper v. Cooper, 2 S.E.2d 145, 
59 GaApp. 882. 

10. Mich.—Kleimola v. Kauppi, 201 
N.W. 206, 229 Mich. 213. 

71 a J. p 76 note 71. 

11 . Ala—^Lowery v. Pritchett, 86 
So. 681, 204 Ala 828. 

12 . W.Va—^In re Fox' Estate, 48 
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S.B.2d 1, 131 W.Va 429, 7 A.L.Il.2d 

1 . 

13. Iowa—^Rogers ▼. Millard, 44 
Iowa 466. 

71 C.J. p 75 note 73. 

14. N.T.—Johnson v. Tait, 160 N.Y. 
S. 1000, 97 Misc. 48. 

71 C.J. p 75 note 74. 

15. Ala—Lowery v. Pritchett, 85 
So. 531, 204 Ala. 328. 

16- N.C.—Ellis V. Cox, 97 S.B. 468, 
176 N.C. 616. 

71 C.J. p 76 note 76. 

17. W.Va.—Thompson v. Halstead, 
29 S.E. 991, 44 W.Va 390. 

71 aJ. p 75 note 77. 

18. Pa.—Appeal of Moyer, 3 A. 811, 
112 Pa 290. 

19. N.T.—In re Wells, 4 N.T.St. 
878. 

71 C.J. p 76 note 80. 

2 a Pa—^Appeal of Moyer, 3 A. 811, 
112 Pa 290. 

21. Pa—Appeal of Moyer, supra 
71 C.J. P 76 note 84. 

22 . N.C.—^Hauser v. Sain, 74 N.C. 
652. 
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a grandparent as a member of his family, the blood 
and family relationship of the parties is ordinarily 
sufficient to rebut any presumption or implication 
of payment,23 and to raise a presumption of gratu¬ 
ity,24 so that as a general rule, a grandchild living 
with a grandparent, as a member of his family, can¬ 
not recover for services rendered the latter,25 as 
in the case of services rendered after majority by 
a grandchild continuing to live with his grand- 
parent,26 in the absence of an express contract for 
payment,27 or unless it is shown that they were ren¬ 
dered in expectation of payment and with the under¬ 
standing, on both sides, that payment should be made 
there for,23 and the grandparent's indefinite expres¬ 
sions of gratitude or intention to pay are insufficient 
ground for implication of a contract for compensa- 

tion.23 

Services or support furnished grandchild by 
grandparent. Services rendered by a grandparent, 
living in the family of a grandchild, is presumed 
gratuitous.3^ 

Grandson-in4aw will be denied compensation for 
boarding his grandfather-in-law where the parties 
lived together in a family relation and no contract 
is shown.2i 

§ 22. Brother and Sister 

Where brother and brother, brother and sister, or 
sister and sister live together in the family relation, a 
presumption of gratuity ordinarily arises precluding Im¬ 
plication of a promise to pay. 

The mere existence of the relation of brother and 
brother, brother and sister, or sister and sister, is 
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not sufficient per se to authorize a presumption that 
services rendered or board and the like furnished 
by the one to or for the other are gratuitous,22 nor 
does such relationship alone rebut the prima facie 
implication of a right to compensation arising from 
rendition and acceptance of valuable services,23 and 
where the circumstances repel the inference of a gift 
of services or support, none will be implied merely 
because of the blood relationship of brother and 
sister.24 Such blood relationship, however, is one 
element in the line of rebuttal of an inference or 
presumption of a right to compensation,25 and may 
raise a presumption of gratuity when combined with 
other circumstances,23 and where the parties live 
together in the family relation, a presumption of 
gratuity ordinarily arises precluding implication 
of a promise to pay.27 

The presumption of gratuity is rebuttable,28 and 
irrespective of the existence of a family relation 
between the parties, recovery for services and sup¬ 
port may be had without proof of an express con¬ 
tract,2® as on proof of circumstances justifying im¬ 
plication of a promise to pay,43 even though the par¬ 
ties were living together when the services were ren- 
dered.4i On the other hand, there can be no re¬ 
covery for such services rendered without any idea 
of remuneration,42 with an express assurance that 
there would be no charge therefor.48 

In case of brother-in-law and sister-m-law^ where 
the parties sustain a family relation, the law will not 
ordinarily imply a contract against one for serv- 
ices44 or support45 rendered the other, although the 


23. N.C.—^Dodson v. McAdams, 2 S. 

B. 463, 96 N.C. 149, 60 Am.R. 408. 
24L N.C.—^Dodson v. McAdams, 2 S. 

B. 453, 96 N.C. 149, 60 Am.E. 408. 
71 C.J. p 76 note 86. 

25. Va.—JTackson’s Adm’r v. Jack- 

son, 31 S.B. 78, 96 Va. 165. , 

71 C.J. p 76 note 87. 

26. Md.—Bixler v. Sollman, 27 A. 
137, 77 Md. 494. 

N.C.—Dodson v. McAdams, 2 S.E. 
463, 96 N.C. 149, 60 Am.R. 408. 

27- Pa.—^Butler v. Slam, 60 Pa. 466. 

28. Mo.—Green v. Buchanan, 108 S. 
W. 607, 129 Mo.App. 297. 

Vt.—^Davis V, Goodenow, 27 Vt. 716. 

29. N.C.—Dodson v. McAdams, 2 S, 
B. 463, 96 N.C. 149, 60 Am,B. 408. 

30. Ill.—^Teeter v. Poe, 48 IlLApp. 
168. 

31. Pa.—In re Hollowbush’a Bstate, 
13 Phila. 217. 

32. U.S.—In re Joseph's Estate, D. 
avirgln Islands, 141 F.Supp. 866. 

La.—Ooxpiui Juris g,uoted in. Succes- 
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Sion of Dugas, 39 So.2d 750, 762, | 
215 La 13. 

Mo.—^Patrick v. Crank, App., 110 S. 

W.2d 381. 

71 C.J. p 76 note 97. 

33. La.—Corpus Juris quoted in 
Succession of Dugas, 39 So.2d 750, 
752, 215 La. 13. 

71 C,J. p 76 note 98. 

34 . La.—corpus Juris quoted in 
Succession of Dugas, 39 So.2d 750, 
752, 215 La. 13. 

71 C.J. p 76 note 99. 

35. N.T.—Blesser v. Mead, 197 N.T. 
S. 146. 

3 a. Pa.—In re Pickens’ Estate, 14 
Wkly.N.C. 407. 

37. U.S.—In re Joseph’s Estate, D.C. 

Virgin Islands, 141 F.Supp. 866. 
Ky.—Taber v. McGregor, 234 S.W. 
194, 192 Ky. 600. 

Mo.—^Patrick v. Crank, App., 110 S. 
W.2d 381. 

Pa—In re Handy’s Bstate, Orpli, 37 
Del.Co. 51. 

Tenn.—Brown v. Fuqua 3 Tenn.App. 

22 . 

71 C.J. p 77 note 3. 
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38. Minn.—^In re Martin’s Estate, 
144 N.W. 941, 124 Minn. 191. 

71 C.J. p 77 note 4. 

39. R.I.—^Fuller v. Mo wry, 28 A* 
606, 18 B.L 424. 

71 C.J. p 77 note 5. 

4a vt. —Covey V. Rogers, 81 A. 

1130, 86 Vt. 308. 

71 C.J. p 77 note 6. 

41. Wash.—^Morrissey v. Faucett, C& 
P. 362, 28 Wash. 62. 

71 C.J. p 77 note 8. 

42. Ga—Gomez v. Johnson, 32 S.EL 
600, 106 Ga 613. 

43. Iowa—Cochran v. Zachery, 115 
N.W. 486, 137 Iowa 586, 126 Am. 
S-R. 307, 16 L.R.A.,N.S., 235, 15 
Ann.Cas. 297. 

44. La—Sintes v. Hart, 0 LaA. (Or¬ 
leans) 162. 

71 C.J. p 77 note 11. 

46. Ala—^Davison v. Dennis, 58 Scv. 

401. 176 Ala 436. 

71 C.J. p 77 note 12. 
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right to compensation may arise where the circum¬ 
stances indicate that payment was contemplated,^® 

One taking imbecile half brother into his family 
may be entitled to compensation for care and sup¬ 
port fumished.^'^ 

Stepsister may be entitled to compensation ren¬ 
dered a stepsister on the basis of a quantum 

meruit.‘*8 

§ 23. Uncle or Aunt and Nephew or Niece 

Where an uncle or aunt and niece or nephew live to¬ 
gether as members of one family, there is ordinarily a 
presumption that the services or support furnished one by 
the other was gratuitous. 

The mere relationship of uncle or aunt and niece 
or nephew does not alone raise a presumption of 
gratuitous service,^® and no such presumption arises 
where the parties are not members of the same fam- 
ily.50 The usual implication of a promise to pay 
resulting from furnishing of valuable services or 
materials at the request or with the assent of the 
recipient may apply so as to permit recovery for 
services or support furnished one to the other by 
persons sustaining such blood relationship;®^ and 
in the absence of reciprocal benefits a contract may 
be implied although the parties lived together,®2 
and it is not essential to recovery that there be di¬ 
rect proof of an express contract for compensa¬ 
tion,®® a contract being inferable from proof of cir¬ 
cumstances showing an agreement and intention to 
pay,®^ although even in cases where no family rela¬ 
tionship exists between the parties, recovery will be 
denied for services voluntarily rendered by one to 
the other without expectation of payment.®® 


Where, however, parties in this relation live to¬ 
gether as members of one family, there is ordinarily 
a presumption that services or support furnished one 
by the other was gpratuitous,®® the law will not 
imply a contract for compensation from mere rendi¬ 
tion and acceptance of services or support,®*^ or from 
indefinite expressions of intention to pay,®® and 
there can be no recovery for services rendered or 
board and the like furnished, in the absence of an 
express contract or facts and circumstances from 
which one can be fairly implied.®® The presump¬ 
tion of gratuity arising from the family relationship 
of aunt or imcle living with niece or nephew is not 
conclusive,®® recovery has been allowed on proof 
of a parol contract,®^ and where it affirmatively ap¬ 
pears that there was a mutual expectation of pay¬ 
ment, a contract for compensation may be implied 
despite the existence of a family relation.®^ 

Grandnephew or grandniece. A grandnephew 
may be denied recovery for services rendered his 
granduncle voluntarily and from a sense of moral 
obligation,®® although the relation of grandnephew 
and granduncle is not of itself such as to rebut the 
ordinary implication of a promise to pay for services 
rendered and accepted.®^ The mere fact that the 
person who renders services is the grandniece of 
the person to whom services are rendered does not 
establish such family relationship as to give rise 
to the presumption that the services are rendered 
gratuitously.®® 

Relationship of uncle or aunt and niece or nephew 
by marriage will not in itself raise a presumption 
of gratuitous service,®® or repel the presumption of 


46. Minn.—-stark v. Stark, 276 N.W. 
820, 201 Minn. 491. 

71 C.J. P 77 note 13. 

47 . Pa.—In re Griffith's Estate, 10 
Pa.Co. 307. 

71 C. J. P 77 note 14. 

4a Cal.—Welch v. Gunn, 281 P. 704, 
101 C.A. 359. 

71 C.J. p 77 note 16. 

49. Iowa—^Dunlop v. Hemingway, 

63 N.W.2d 901, 245 Iowa 696. 

Mo.—Corpus Jtixis dted in Patrick 

V. Crank, App., 110 S.W.2d 381, 385. 
Pa—In re Devlin's Estate, Orph., 36 
Del.Co. 441. 

S.C.—In re Llmehouse’s Estate, 16 S. 

B.2d 1, 198 S.C. 15. 

71 C.J. p 78 note 17. 

50. S.C.—^In re Limehouse's Estate, 
16 S.E.2d 1, 198 S.C. 15. 

71 C.J. p 78 note 18. 

51. Iowa.—^In re Andrews' Estate, 

64 N.W.2d 261, 245 Iowa 819. 

La—Cleveland v. Westmoreland, 186 

So. 593, 191 La 863. 


Pa—In re Gutshall’s Estate, Orph., 
4 Cumb,L.J. 78. 

Tex.—Scott V. Walker, 170 S.W.2d 
718, 141 Tex. 181. 

71 C.J. p 78 note 20. 

52. N.T.—^In re Enos' Estate, 115 N. 
Y.S. 863, 61 Misc. 594, 7 Mills Surr. 

61. 

71 C.J. p 78 note 21. 

63. Wis.—^In re Kessler’s Estate, 59 
N.W. 129, 87 Wis. 660, 41 Am-S.R. 
74. 

71 C.J. p 78 note 22. 

54. Mich,—Corpus Jturis cited in 
In re Burg's Estate, 276 N.W. 458, 
459, 282 Mich. 304. 

71 C.J. p 78 note 23. 

55. Mo.—Dobbin v. Dobbin, App., 
204 S.W. 918. 

71 C.J. p 78 note 24. 

56. Ky.—^Armstrong's Adm’p v. 
Shannon, 197 S.W. 960, 177 Ky. 
647. 

71 C.J. p 78 note 25. 
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57. Ind.—Stant v. Lamberson, 8 N. 
E.2d 115, 103 Ind.App. 411. 

Ky.—Berry's Bx’r v. Jones, 217 S. 

W.2d 970, 309 Ky. 423. 

71 C.J. p 78 note 26. 

58. Ky.—^Armstrong's Adm'r v. 

Shannon, 197 S.W. 950, 177 Ky. 547. 

59. Mont.—San Antonio v. Spencer, 
264 P. 944, 82 Mont. 9. 

71 C.J. p 79 note 28. 

ea Iowa—Herrick v. Hayes, 173 N. 
W. 110. 

61. Pa—^Neel's Adm'r v. Neel, 69 
Pa 347. 

71 C.J. p 79 note 30. 

62. Iowa—^Herrick v. Hayes, 173 N. 
W. 110. 

71 C.J. p 79 note 81. 

63. La—Burger v. Larman, 4 LaA. 
(Orleans) 158. 

64. Pa—In re Michaels' Estate, 5 
PaCo. 321. 

65. Mo.—^Muench v. South Side Nat. 
Bank, 261 S.W.2d 1. 

66. N.T.—^In re Sutton's Estate, 148 
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an implied contract arising from performance and 
acceptance of valuable services,®*^ and in the ab¬ 
sence of a family relationship with its usual in¬ 
cidents, a promise to pay for services or support may 
be implied,®® although where the parties live to¬ 
gether in a family relationship, there is ordinarily 
a presumption of gratuity precluding implication of 
a contract by one to compensate the other for serv¬ 
ices or support.®® 

Uncle's liability to niece for services rendered un- 
cle*s relatives. Where an uncle is contractually ob¬ 
ligated to furnish services to his parent, the grand¬ 
parent of his niece, and the niece renders such serv¬ 
ices to such grandparent, although all the parties 
are living together in one household, there is no 
family relation for mutual convenience such as to 
raise a presumption that the niece and granddaugh¬ 
ter performed such services gratuitously,^® and from 
rendition of the services under such circumstances 
there may be implied a promise of the uncle to pay 
the niece for the latter’s care of her grandfather.'^^ 
Where an uncle, under a contractual obligation to 
support his imbecile sister, neglects his duty, and a 
niece cares for and supports such imbecile, her 
aunt, and the aunt is incapable of reciprocal service 
to the niece, there is no presumption of gratuity 
arising from a family relationship between aunt and 
niecc,72 and the latter may be entitled to compen¬ 
sation from her uncle for services and support fur¬ 
nished his sister and her aunt.*^® 

§ 24. Cousins 

Under the rule that services rendered by one member 
of a family to another are presumed gratuitous and that 
the law will not raise an Implication to pay from the 
mere rendition and acceptance of services as between 


parties In such relation, one cousin may not recover com¬ 
pensation for services to another cousin. 

While the relationship of cousins is not such as 
of itself to rebut the legal presumption of an im¬ 
plied contract arising from rendition and acceptance 
of services,the general rule that services rendered 
by one member of a family to another are pre¬ 
sumed gratuitous and that the law will not raise 
an implication to pay from the mere rendition and 
acceptance of services as between parties in such 
relation has been applied to preclude the right of 
one cousin to recover compensation for services to 
another cousin.*^® 

Relation of cousifts4n4aw is not sufficiently close 
to bring the parties within the rule that services 
rendered by one near relative and member of a 
family to another are presumed gratuitous.'^'® 

§ 25. Persons Living Together in Concubi¬ 
nage or Void Marriage 

Where a man and woman knowingly live together In 
a state of concubinage, a promise will not be implied on 
the part of either to pay for services rendered. A woman 
may be entitled to compensation for services where she 
was deceived by the man's false representations Into con¬ 
tracting a void marriage. 

Where a man and a woman knowingly live to¬ 
gether in a state of concubinage, the law as a gen¬ 
eral rule will not imply a promise on the part of 
either the man'^7 or the woman^® to pay his or her 
companion for services rendered, one reason for 
the rule being the illegality of their relation where it 
enters into the alleged agreement,'^® and another 
reason for the rule denying recovery being the pre¬ 
sumption of gratuity arising from the family rela¬ 
tionship of the parties,®® which family relationship 


N.T.S. 1072, 159 App.Div. 21, 11 
Mills Surr. 537. 

67. Pa.—In ro Walker's Estate, 14 
Lanc.Bar 64. 

66. Mo.—Greener v. Barker, 223 S. 

W. 1087, 204 Mo.App. 190. 

71 C.J. p 79 note 36. 

69. Ky.—Armstrong’s Adm’r v. 
Shannon, 197 S.W, 960. 177 Ky. 
647. 

71 C.J. p 79 note 37. 

70. Ky.—Grubbs v, Toung, 262 S. 
W. 612, 203 Ky. 454. 

71 C.J. p 79 note 38. 

71. Ky.—Grubbs v. Toung, supra. 

76. Ind.—Henry v. Knight, 122 N.B. 

676, 74 Ind.App. 662. 

71 aJ. p 79 note 40. 

73. Ind.—^Henry v. Knight, supra. 

71 CJ. p 80 note 41. 

74(. Plrst ooasiiL 

Pa.—Neal's Bx'ra v. Gilmore, 79 Pa. 
421. 


75. Mo.—^Wood V. Lewis’ Estate, 167 
S.W. 666, 183 Mo.App. 653. 

Pa.—^Neal's Bx’rs v. Gilmore, 79 Pa. 
421. 

76. N.T.—Gallaher v. Vought, 8 
Hun 87. 

77- Cal.—Hill V. Westbrook’s Es¬ 
tate. 247 P.2d 19, 39 C.2d 458. 

Lovinger v. Anglo Cal. Nat. Bank 
of San Francisco, App., 243 P.2d 
661, hearing dismissed—Corpus 
Juris cited in Hill v. Westbrook’s 
Estate, 213 P.2d 727, 729, 95 C.A.2d 
699. 

Ill.—^In re Thompson’s Estate, 85 N. 
E.2d 840, 337 HLApp. 290—^McClel¬ 
land V. Gorrell, 78 N.B.2d 803, 334 
Ill.App. 132. 

La.—Purvis v. Purvis, App., 162 So. 
239. 

Mass.—^Zytka v. Dmochowskl, 18 N. 
E.2d 832, 302 Mass. 63, 120 A.L.R. 
470. 

Xex.—Timmons v. Timmons, Civ. 
App., 222 S.W.2d 339. 
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Wyo.—Willis V. Wliils, 40 P.2a 670. 
48 Wyo. 403, rehearing denied 64 
P.2d 814, 49 Wyo. 296. 

71 C.J. p 80 note 47. 

78. Ill.—^In re Thompson’s Estate, 
85 N.B.2d 840, 337 IlLApp. 290— 
McClelland v. Gorrell, 78 N.E.2d 
803, 334 HLApp. 132. 

Wyo.—Wlllis V. Willis, 49 P.2d 670, 
48 Wyo. 403, rehearing denied 64 
P.2d 814, 49 Wyo. 296. 

71 C.J. p 80 note 48. 

79. Cal.—Corpus Juris died in 
Hill V. Westbrook's Estate, 213 
P.2d 727, 729, 95 C.A.2d 699. 

71 C.J. p 80 note 49. 

80. Cal.—Gjurich v. Fleg, 129 P. 
464, 164 C. 429, Ann.Cas.l916B 111. 

Lovinger v. Anglo CaL Nat. 
Bank of San Francisco, App., 243 
P.2d 561, hearing dismissed—Cor* 
pus Juris cited iu Hill v. West¬ 
brook’s Estate, 213 P.2d 727, 729, 
96 C.A.2d 599. 
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repels the implication of a promise to pay that would 
otherwise arise from the rendition and acceptance 
of valuable services but where the services ren¬ 
dered are not merely incidental to the relation of 
the parties, recovery may be permitted on the basis 
of an implied contracts^ 

In case of void marriage recovery has been denied 
the woman for services where both parties knew 
that the marriage ceremony was a nullity, or 
where both mistakenly believed the marriage valid,84 
or where the woman alone believed the marriage 
valid.85 Where, however, the parties live together 
in the good-faith belief that their marriage is valid, 
the putative wife may recover on implied contract 
for the value of her services over and above what 
she received by way of support,and she may re¬ 
cover contributions made to the household ex¬ 
penses.®*^ The woman has been held entitled to 
compensation for services where she was deceived 
by the man’s false representations into contracting 


what she erroneously thought a valid marriage.®® 
§ 26. Persons Contemplating Marriage 

Where services are rendered in contemplation of mar¬ 
riage, without expectation of pecuniary compensation, 
the performer may not recover compensation where the 
recipient dies before the marriage or refuses to marry the 
performer. 

Where services are rendered without expectation 
of pecuniary compensation and in anticipation of 
marriage to the one to whom rendered, the per¬ 
former may not recover compensation therefor 
where the recipient dies before time for the mar¬ 
riage,®® or refuses to marry the performer,®® or 
where both parties decline to marry for religious 
reasons arising from the fact that the divorced 
spouse of one is still living,®^ although where an ex¬ 
press promise to pay is shown, such promise can 
be neither rebutted nor destroyed by proof of am 
engagement to marry and may serve as the basis 
of a recovery.®^ 


TTT efpeot of expeess oonteaot 


§ 27, In General 

Generally, the existence of a valid express contract 
for services, work, labor, or incidental materials pre¬ 


cludes implication of a contract covering the same sub¬ 
ject matter. 

One is liable for services rendered on his express 
promise to pay therefor,*® unless it was the duty 


Ill.—^McClelland v. Gorrell, 78 N’.B.2d 
803. 334 IlLApp. 182. 

81- Cal.—Corpixs Juris dted ia 
Hill V. Westbrook’s Estate, 213 
P.2d 727, 729, 95 C.A,2d 699. 

71 C.J. p 80 note 51. j 

32- Wyo.—Willis v. Willis, 49 P.2d 
670, 48 Wyo. 403, rehearing denied 
54 P.2d 814, 49 Wyo. 296. 

71 C.J. p 80 note 63. 
coring for defendant’s property 
Where parties knowingly entered 
into illegal cohabitation, plaintifE 
was not entitled to recover reason¬ 
able value of her services in taking 
care of defendant's rooming house 
and working in his cabaret, as 
against contention that, notwith¬ 
standing their relation was illicit, 
plaintiff was entitled to compensa¬ 
tion for services which were not Inci¬ 
dental to such relationship. 

'Wyo.—Willis v. Willis, supra. 

83- Mass.—^Robbins v. Potter, 11 
Allen 588. 

71 C.J. p 80 note 64. 

34 . N.Y.—^ropsey v. Sweeney, 27 
Barb. 810, 7 Abb.Pr. 129. 

71 C.J. P 80 note 56. 

85. Mass.—Cooper v. Cooper, 17 N. 
B. 892, 147 Mass. 870, 9 Am.S.R. 
721. 

71 C.J. P 80 note 56. 

88h CaL—Sanguinetti v. Sanguinet- 
ti, 69 P.2d 845, 9 C.2d 96, 111 A.L. 


R. 342—Anderson v. Anderson, 60 
P.2d 290, 7 C,2d 265. 

Taylor v. Taylor, 152 P.2d 480, 
66 C.A.2d 390. 

Wyo.—Roberts v. Roberts, 196 P.2d 
361, 64 Wyo. 433, rehearing denied 
197 P.2d 697, 64 Wyo. 433. 

XTo undue profit to man 
Where marriage was invalid, man 
will not be permitted to unduly 
profit from services rendered by 
woman. 

Cal.—Caldwell v. Odisio, 299 P.2d 
14, 142 C.A.2d 732. 

Jointly owned property 

In absence of evidence that real 
property standing in names of for¬ 
mer husband and former wife Joint¬ 
ly was acQLUired with community 
funds with Intention that it should 
remain community property, fact 
that former wife received such prop¬ 
erty interest did not preclude her 
from recovering. 

Cal.—^Lazzarevich v. Lazzarevich, 
200 P.2d 49, 88 aA.2d 708. 

Sexvioes aftar knowledge 
Divorced wife who, subsequent to 
reconciliation, performed household 
services for former husband under 
erroneous belief that divorce decree 
was not final and that they were le¬ 
gally mairied could not recover from 
husband for services rendered sub¬ 
sequent to date on which she learned 
that a final divorce decree had been 
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Marsh, 250 P. 411, 79 C.A. 560. 

71 C.J. p 80 note 67. 

Burden of proof as to value 
Where domestic services are ren¬ 
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of an innocent misrepresentation of 
marital status, the one rendering 
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the benefits received. 

Cal.—^Lazzarevich v. Lazzarevich, 
200 P.2d 49, 88 C.A.2d 708. 
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91. Wls.—^Kramer ▼. Bins, 238 N.W. 
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of the person rendering them to do so without pay.^^ 
Although where by its terms the express contract 
•contains nothing more than the law would imply, it 
is optional with plaintiff to declare in general in¬ 
debitatus assumpsit or on the express contract, 
under the general rules the existence of a valid ex¬ 
press contract for services, work, and labor or in¬ 
cidental materials precludes implication of a con¬ 
tract covering the same subject matter.^® 

The rights of the parties are controlled by the 
contract,® 7 and under such circumstances recovery 
•cannot be had on the theory of a quantum meruit.®® 
Thus, where an express agreement or contract for 
work and labor is open and subsisting at the time 
the cause of action arises, suit should be brought on 
the contract and the common counts in assumpsit 
cannot be maintained.®® A dispute between the par¬ 
ties as to the value of the contract does not change 
the rule,i and one performing services under a con¬ 


tract, providing that he shall be ps-id as much as 
such services are worth, cannot recover in an ac¬ 
tion of indebitatus assumpsit, if the contract also 
contains a condition on the happening of which 
he is to receive no compensation.® Similarly, where 
one has furnished services under an express con¬ 
tract which provides that he is not to be compensat¬ 
ed therefor unless a certain contingency occurs, and, 
through no fault of the other party, that contingency 
does not occur, he cannot disregard the express 
terms of the agreement and recover for the value of 
the services rendered.® 

An implied agreement to pay for materials, when 
not inconsistent with an existing written agreement 
between the parties, will sustain an action to recover 
the value of such materials and recovery may be 
had in a suit in implied assumpsit where the evidence 
discloses a mere intention to pay falling short of an 
express contract for compensation,® or where the 


Effect on amount of recovery see In¬ 
fra § 66. 

Expectation of remuneration by will 
see supra S 8. 

family relationsdiip 

(1) Despite presumption of grratui- 
ty arising from family relationship, 
recovery may nevertheless be had on 
an express contract for services. 

Ky.—^Victor's Bx’r v. Monson, 283 S. 

W.2d 176. 

(2) Effect of family relationship 
generally see supra S 16. 

04. N.C.—Sweany v. Hunter, 6 N.C. 
181. 

Gratuitous services see supra 9 9. 

05. Mo.—Grue v. Hensley, 210 S.W. 
2d 7, 357 Mo. 692—Porles & Stone 
V. Childs Co., 104 S.W.2d 361, 340 
Mo. 1125. ’ 

06. U.S.—Corpus praxis cited In. I 
Schwob V. International Water 
Corporation, D.C.Del., 136 F.Supp. 
310, 311. 

Ala.—^Poster & Creighton Co. v. Box, 
66 So.2d 746, 259 Ala. 474. 

KT.—Licdloff V. Greneker Corp., 137 
N.Y.S.2d 238—^Moore v. Mason & 
Hanger Co.. 35 N.T.S.2d 687. 

Pa.—Schlechter v. Foltz, 116 A.2d 
910, 179 Pa.Super. 119. 

Wash.—Corpus Juris cited in Chand¬ 
ler V, Washington Toll Bridge Au¬ 
thority, 137 P.2d 97, 103, 97 Wash. 
2d 691. 

W.Va.—Corpus Juris cited in Rosen¬ 
baum V. Price Const Co., 184 S.E. 
261. 263, 117 W.Va. 160. 

71 C.J. p 81 note 66. 

07. U.S.—Corpus Jaris cited in 
Schwob V. International Water 
Corporation, D.C.Del., 186 F.Supp. 
310, 314. 

71 C.J. p 81 note 67. 


Arithmetical errors 
Plaintiff was not entitled to re¬ 
cover additional compensation, on 
theory of unjust enrichment because 
of arithmetical errors by plaintiff 
before making the contract, since 
plaintiff was bound by the con¬ 
tract. 

N.Y.—Begelman v. Perlman, 71 N. 
Y.S.2d 666. 

9& U.S.—Altman v. Curtiss-Wright 
Corp., C.C.A.N.Y., 124 F.2d 177. 

Corpus Juris cited in Schwob v. 
International Water Corporation, 
D.C.Del., 136 F.Supp. 310, 314— 
Land v. Acadian Production Corp. 
of Louisiana, D.C.La., 67 F.Supp. | 
338, reversed on other grounds, 
C,aA., 153 F.2d 151—Rabe v. | 
Rudolph Wurlitzer Co., D.C.Fla., 
43 F.Supp. 416. 

Cal.—^Lemoge Elec, v. San Mateo 
County, 297 P.2d 638, 46 C.2cl 669. 

Allen v. Dillow, 202 P.2d 667, 90 
C.A.2d 259. 

Ga.—^Thomas McDonald & Co. v. El¬ 
liott 88 S.E,2d 440, 92 Ga.App. 409. 
La.—Carson v. Ward, App., 86 So. 2d 
581—Mid-State Tile Co. v. 
Chaudoir, App., 77 So.2d 652, re¬ 
hearing denied 83 So.2d 654, 228 
La. 634. 

Md.—Blenard v. Blenard, 45 A.2d 
336, 185 Md. 548. 

Mass.—Henderson & Beal, Inc. v. 
Glen, 110 N.B.2d 373, 329 Mass. 
748. 

Mich.—Ordon v. Johnson, 77 N.W.2d 
377, 346 Mich. 38. 

Miss.—Carter v, Collins, 117 So. 336, 
151 Miss. 1. 

N.Y.—^Foster v. Wm. A. White & 
Sons, 279 N.Y.S. 373, 244 App.Dlv. 
368, affirmed 1 N.B.2d 336, 270 N. 
Y. 672. 

N.D.—Olson V. Davis, 262 N.W. 332, 
66 N.D. 35. 
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Ohio.—^Harding v. Montgomery Ward 
Co., App., 58 N.B.2d 75. 

Tenn.—Robinson v. Durabllt Mfg. 
Co., 260 S.W.2d 174, 195 Tenn. 
452. 

Tex.—^Dallas Elec. Supply Co. v. 
Branum Co., 186 S.W.2d 427, 143 
Tex. 366. 

Willhoit V. Taylor, Civ.App., 278 
S.W.2d 263—Om V. Randolph, 
Civ.App., 269 S.W.2d 629, error re¬ 
fused no reversible error—Yingling 
v. Klotz, Civ.App., 193 S.W.2d 742. 
error refused no reversible error— 
Allison V. Wheless, Civ.App., 84 
S.W.2d 529, error dismissed. 

Va.—^Ragland v. Commonwealth, 200 
S.E. 601, 172 Va. 186. 

71 C.J. p 81 note 68. 

Hardship that may result gives no 
right to the aggrieved party to aban¬ 
don the contract provision and seek 
compensation on quantum meruit. 
Ohio.—^Harding v. Montgomery 

Ward Co., App., 58 N.B.2d 75. 

99- Mo.—O'Brien v. Mayer, 23 Mo. 
App. 648. 

R.I.—Baker v. Kinnecom, 29 A.2d 
641. 68 R.I. 453. 

71 C.J. p 82 note 69. 

1. Mich.—Ruttle v. Foss, 126 N.W. 
790, 161 Mich. 132. 

2. N.H.—Streeter v. Sumner, 19 N. 
H. 616. 

3. N.C.—Goldston Bros. v. Newkirk, 
64 S.E.2d 424, 233 N.C. 428. 

Va.—Royer v. Board of County 
Sup’rs of Albemarle County, 10 S. 
B.2d 876, 176 Va. 268. 

4. N.Y.—Smith V. Llppincott, 49 
Barb. 398. 

I 5. La.—H. A. Bauman, Inc., y. Til¬ 
ly, App., 185 So. 504. 

I 71 C.J. p 82 note 78. 
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consideration specified in a contract covering servic- 
es is only "love and affection.”® Recovery may te 
had in a suit in implied assumpsit where an express 
contract is proved but is shown to be unenforceable, 
as discussed infra § 30, or indefinite as to compensa¬ 
tion, infra § 29, or where the express contract has 
been rescinded or modified, infra § 31. 

One suing on an express contract to recover for 
services rendered, who fails to establish the con¬ 
tract but does show the rendition of the services, 
may recover on a quantum meruit.*^ It has also 
been held that, in an action for breach of a specific 
contract for work and labor, plaintiff may add a 
count on quantum meruit, and is not required to 
elect on which count he will proceed, but can recover 
whatever is due, whether under the contract or on 
quantum meruit.^ Where the parties have agreed 
that, in event of a dispute as to the amount due for 
work and materials, arbitrators shall value the com¬ 
pleted work, and where such arbitrators have valued 
it, plaintiff need not sue on the contract but may re¬ 
cover in assumpsit® 

Where one has expressly contracted to pay, no ob¬ 
ligation of another will be implied to pay for the 
services or materials furnished under the express 
contract.!® 

Effect of contract with third person. Where plain¬ 
tiff renders services at the request of defendant, 
his right to compensation is not affected by a con¬ 
tract with a third person of which he had no knowl¬ 
edge,!! or by the fact that the third person received 
the benefit and not defendant,!® 

§ 28. Contract under Seal 

Ordinarily, assumpsit cannot be maintained on a con- 

6. Kan.—Manny v. Cowley County 
Nat. Bank, 139 P. 1021, 92 Kan. 

129, Ann.Cas.l916B 195. 

71 C.J. P 82 note 74. 

7. Idaho.—Corpus Juris cited in 
Cook V. Saltzer. 257 P.2d 228, 229, 

74 Idaho 97. 

Ill.—^Moreen v. Carlson's Estate, 6 
N.B.2d 871, 365 Ill. 482. 

71 C.J. P 82 note 81. 

8. Iowa.—^Bowe v. Prink, 114 N.W, 

543, 137 Iowa 1. 

9. Md.—Mudd v. Mudd, 3 Harr. & 

J. 438. 

la N.T.—Stanley Patch Lumber 
Corporation v. Barry, 265 N.T.S. 

879, 148 Misa 376. 

71 C.J. P 83 note 84. 

TxTLoldBtf dharffes 
on lease owner who used drillingr 
rig transported to leased premises 
by truck operator after drilling 
contract between lease owner and 
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tract under seal for work and labor or incidental ma¬ 
terials. 

In accordance with the general rule and its quali¬ 
fications, ordinarily assumpsit cannot be maintained 
on a contract under seal for work and labor or in¬ 
cidental materials,!® although where work, labor, 
and incidental materials are furnished under dif¬ 
ferent contracts, one of which is under seal, a 
suit brought when nothing is due under the sealed 
contract may properly be treated as one in as¬ 
sumpsit.!^ After part performance of a contract 
under seal, and breach by the employer, an action 
of covenant may be maintained.!® 

Unauthorized addition of seal to a contract will 
not defeat plaintiff’s right to recover on a quotum 
meruit for work done under the contract which he 
has abandoned justifiably.!® 

§ 29. Contract Silent as to Compensation, 
Period of Service, or Time of Pay¬ 
ment 

Where no rate or time of compensation is fixed by an 
existing express contract for work or Incidental materials, 
the law will Imply a promise to pay a reasonable amount, 
and recovery may be had on quantum meruit or quantum 
valebat. 

Failure of a contract for work and labor or in¬ 
cidental materials to fix the amount of compensa¬ 
tion!*^ or the time of payment,!® does not invalidate 
the contract; and the law implies a promise to 
pay what the service is reasonably worth.!® Thus, 
where no rate or amount of compensation is fixed 
by an existing express contract for work or in¬ 
cidental materials, recovery may be had as on a. 
quantum meruit or quantum valebat.®® 

le. Mass.—Cook v. Cray, 138 Mass.- 
106. 

17. Colo.—^Button v. Higgins, 38 P. 

390, 5 Colo.App. 167. 

Okl.—^North American Car Corpo¬ 
ration V. Green, 52 P.2d 798, 175> 
Okl. 136. 

la Colo.—^Button V. Higgins, 38 P. 

390, 391, 5 Colo.App. 167. 

71 C.J. p 83 note 93. 

19. Cal.—Carney v. BCayter, 145 P- 
2d 712, 62 C.A.2d 792. 

N.Y.—^Towers v, Doroshaw, 159 N.T. 
S.2d 367, 5 Misc.2d 241. 

De Angelis v. Smith, 95 N.T.S. 
2d 52—^Lynch v. Fusco, 66 N.T.S. 
2d 484. 

Pa.—Schlechter v. Foltz, 115 A.2di 
910, 179 Pa.Super. 119. 

20. U.S.—Plllois V. Billingsley, a 
A.N.T., 179 F.2d 205. 

Cal.—^Herring v. Fisher. 242 P.2di 
963, no CA.2d 322. 


driller had been canceled by owner 
was not liable for trucking charges 
on quantum meruit basis, where, by 
terms of contract, driller was to 
transport rig at his own expense. 
Tex.—Silvey v. Fordyce, Civ.App., 81 
S.W.2d 714. 

n. Ind.—^Louisville, etc., R. Co. v. 
Hubbard, 18 N.B. 611, 116 Ind. 193. 

12. Ind.—^Louisville, etc., B. Co. v. 
Hubbard, supra. 

Conferment of benefit generally see 
supra § 6. 

13. S.C.—Hurt V. Davis, 3 S.C.L. 
804. 

71 G.J. p 83 note 88. 

14. Md.—^Meyer v. Frenkll, 77 A. 
369, 113 Md. 36. 

16. XJ.S.—^Young V. Preston, Dist. 

Col., 4 Cranch 239, 2 L.Bd. 607. 
Bly.—Rankin v. Darnell. 11 B.Mon. 
80, 52 Am.D. 557. 
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There may be a recovery on an implied contract 
for the reasonable value of services or incidental 
materials where the parties failed to agree on the 
terms of the contract governing amount of compen¬ 
sation,21 as under a vague profit-sharing agree¬ 
ment,22 or where the contract failed to stipulate the 
amount of compensation for all services rendered,22 
as where services were performed which were not 
originally contemplated or provided for in the con¬ 
tract, as discussed infra § 36, or where there was 
a promise to pay a bonus without stipulation as to 
the amount thcrcof.24 

Where, however, a contract, while definite and 
certain as to a stipulated compensation, is too indef¬ 
inite respecting additional compensation referred 
to therein to acquire a legal status, plaintiff may not 
recover any additional compensation on a quantum 

meruit.25 

Law tuUl not imply obligation to pay in land where 
a contract calling for work and labor in respect of 
land is silent, or its terms not proved, with respect 

to compensation.2® 


§ 30. Invalid or Unenforceable Contract 

a. In general 

b. Illegal contracts 

c. Ultra vires contracts 

a. In G-eneial 

Where labor Is performed or material furnished under 
a contract which for reasons not prejudicial to the per¬ 
former is or becomes unenforceable, he may recover 
therefor on a quantum meruit; but such relief may be 
denied because of an absence of consideration or because 
of fraud. 

The rule that an express contract precludes im¬ 
plication of a contract covering the same services, 
work, or materials does not apply where the express 
contract is unenforceable,27 and where labor is per¬ 
formed or materials furnished by one person for 
another under a contract which for reasons not 
prejudicial to the former is or becomes unenforce¬ 
able, he may recover therefor on a quantum meruit 
or quantum valebat28 

Thus, recovery may be had on an implied contract 
to pay for services or materials where the parties 
thought they had contracted but in legal contcmpla- 


ICan.—Stewart v. Fourth Nat. Bank, 
39 P.2d 918, 141 Kan. 175. 

La.—^Hopkins v. Dalfores, App.i 18° 
So. 307. 

Mass.—Glazor v. Lerman, 116 N.B. 
2d 560, 330 Mass. 673—Eno v. 
Prime Mfg. Co., 60 N.B.2d 401, 314 


Mass. 686. 

Mo_Corpus JTttris dted In. Evans v. 

York, App., 216 S.W.2d 124, 127. 
N.H.—Johnson v. Johnson, 111 A.2d 


820, 99 N.H. 392. 

Lynch V. Fusco, 66 N.Y.S.Sd 
484—Hardy V. Erickson, 36 N.Y.S. 
2d 823—^Finkol v. Bose, 21 N.Y.S. 


2d 46. 

Okl.—North Am. Car Corp. v. Green, 
62 P.2d 798, 176 Okl. 136. 

Pa_^Huey v. Newcomer, Com.PI., 19 

Fay.UJ. 96—Black v. First Nat, 
Bank of Williamsport, Com.PL, 5 
Lycominff 83. 

Tenn.—Corpus Juris dted in Cook¬ 
sey V. Shanks, 136 S.W.2d 67, 59, 
23 Tonn.App. 696. 

Tex.— Walker v. Scott, Civ.App., 164 
S.W.2d 686, reversed on other 
grounds Scott v. Walker, 170 S.W. 
2d 718, 141 Tex. 181 —Travis v. 
Kennedy, Civ.App., 66 S.W.2d 444. 

71 C.J. p 83 note 94. 


made, if recoverable, would be in 

quantum meruit. 

Pa.—Simsohn v. Wetter, 170 A. 42-, 
111 PaSuper. 623. 

21. Mo.—Corpus Juris dted in 
American Displays v. B. T. Swiney 
Motors, App., 240 S.W.2d 732, 735. 

Okl.—^North American Car Corpora¬ 
tion V. Green, 62 P.2d 798, 175 Okl. 
136—Miller v. Hair, 164 P. 1002, 
55 Okl. 495. 

71 C.J. p 84 note 95. 

Contract invalid for lack of agree¬ 
ment generally see infra § 30. 

22. Mo.—C. H. Robinson Co. v. Pris- 
sell, App., 132 S.W.2d 1049. 

71 C.J. p 84 note 96. 

23. N.Y.—Straub v. Buffalo Broad¬ 
casting Corp., 288 N.Y.S. 308, 247 
App.Dlv, 566. 

71 C.J. p 84 note 97. 

24. Cal.—Hunter v. Ryan, 293 P. 
825, 109 C,A. 736. 

71 C.J. P 84 note 99. 

25. Mont.—Donovan v. Bull Moun¬ 
tain Trading Co., 198 P. 436, 60 
Mont. 87. 

71 C.J. p 84 note 1. 

23. Tex.—Ross* Heirs v. Mitchell, 
28 Tex. 150. 

71 C.J p 84 note 2. 


Plans and specifications not used. 

Under contract whereby hotel 
agreed to pay consulting engineer 
ten per cent of total cost of all in¬ 
stallation work for which engineer 
prepared specifications and plans, 
engineer’s compensation for specifi¬ 
cations and plans never adopted, for 
which no contractual provision was 


27. N.C.— Tillman v. Talbert, 93 S. 

B. 2d 101, 244 N.C. 270. 

Qhio.—Towsley v. Moore, 30 Ohio St. 
184, 27 Am.B. 434. 

2S. U.S.—^Rothkopf v. Lowry & Co., 

C. C.A.N.Y.. 148 P.2d 517. 

Cal.— Orella v. Johnson, 242 P.2d 6. 
I 38 C.A.2d 693. 


Ky.—Cllnkinheard v. Poole, 266 S.W. 
2d 796, 41 A.L.R.2d 001—Overstreet 

V. Barr, 72 S.W.2d 1014, 265 Ky. 
82. 

La.—H. A. Bauman, Inc., v. Tilly» 
App., 186 So. 604. 

Mich.—Ordon v. Johnson, 77 N.W.2d 
377, 346 Mich. 38. 

N.J.—Shapiro v. Solomon, 126 A. 2d 
654, 42 N.J.Super. 377. 

Ohio.—Roberts v. Lee, 61 N.B.2d 
108, 72 Ohio App. 236. 

Tex.—Colbert v. Dallas Joint Stock 
Land Bank, 150 S.W.2d 771, 136 
Tex. 268. 

Jones V. Hanna, Civ.App., 264 S. 

W. 2d 133. 

Utah.—Baugh v. Darley, 184 P.2d 336, 
112 Utah 1. 

Va.—Ricks v. Sumler, 19 S.B.2d 889, 
179 Va. B71. 

Wash.—Cone v. Ariss, 126 P.2d 691, 
13 Wash. 2d 660. 

Wis.—Mead v. Ringling, 64 N.W.2d 
222, 266 Wis. 623, rehearing denied 
and opinion amended on other 
grounds 65 N.W.2d 36, 266 Wis. 
523. 

71 C.J. P 84 note 6. 

Absenoe of eaxiohxaeiLt 
Where performance rendered under 
unenforceable contract Is bargained 
for as part of an agreed exchange, 
recovery may be had of the reason¬ 
able value of the performance, de¬ 
spite an absence of actual enrich¬ 
ment. 

U.s. —^Mergenthaler v. Dailey, C.C.A. 
N.Y., 136 F.2d 182. 


759 



98 C.J.S, 


§ 30 WORK & LABOR 

tion there was no contract because the minds of the 
parties did not meet in respect of some essential 
term thereof.Recovery may be had on an implied 
contract for services or materials where the contract 
was so indefinite or unintelligible as not to be capa¬ 
ble of enforcement,30 or where it was invalid for 
lack of mutuality,31 or where services were begun 
in mutual contemplation of a subsequent formal 
contract and the recipient’s agent knew that his 
principal had abandoned the enterprise but permit¬ 
ted the performer to continue rendering services in 
ignorance of such fact.32 Recovery may be had on 
an implied contract for services or materials where 
by mistake the contract failed to express the terms 
really agreed on,33 or where one party mistook the 
meaning of the contract and the other was charge¬ 
able with knowledge that services and materials 
were being furnished under a mistake.34 

Such relief may be granted where the express 
contract was void or invalid because unconscionable 
and the result of defendant’s fraud35 or other 
cause.36 Recovery on an implied contract may be 
had where some statute prevents recovery on the 
express agreement,37 as where the agreement was 
void under the statute of frauds, as discussed in 
Frauds, Statute of § 259, or was void for impossibil¬ 
ity of performance38 or unenforceable because of 
the ninning of limitations33 or because not recorded 
as required by statute.^® 


Recovery may be denied where there was no con¬ 
sideration moving toward the person alleged to have 
promised payment ;41 and it seems that one is not 
entitled to any compensation whatever for labor 
performed under a contract which he has procured 
by fraud,42 although other authority permits recov¬ 
ery on a quantum meruit even where the performer 
of the services was guilty of fraud^S or undue in- 
fluence44 vitiating an express contract for compen¬ 
sation. 

Provision of void express agreement for payment 
in property as well as in money does not preclude 
recovery of the reasonable worth of services under 
an implied contract.45 

Agreement of parties to render services to each 
other without pay is valid^S and precludes recovery 
on an implied promise to pay>7 

b. Illegal Contracts 

Where a contract Is void for reasons attributable to 
the performer of the services, If It Is neither malum lr> 
se nor malum prohibitum, recovery on a quantum meruit 
may nevertheless be permitted; where, however, the Il¬ 
legality Inheres In the thing which the performer was to 
do, as where the essence or purpose of the contract was 
Illegal, there can be no recovery even In quantum meruit. 

Where the contract is neither malum in se nor 
malum prohibitum, recovery may be permitted on 
the basis of a quantum meruit although the contract 
is void for reasons attributable to the performer of 


29. Ky,—Meem Haskins Coal Corp. 
V. Pratt, 187 S.W.2d 435, 299 Ky. 
767. 

Ohio.—Hughes v. Oberholtzer, 123 N. 

E.2d 393, 162 Ohio St 330. 

71 C.J. p 85 note 7. 

30. Mont.—Lorang v, Flathead Com¬ 
mercial Co., 119 P.2d 273, 112 Mont 
146. 

71 C.J. p 85 note 9. 

31. Tex.—Clement v. Producers' Re¬ 
fining Co., Clv.App., 270 S.W. 206, 
reversed in part on other grounds 
and aflflrmed in part, Com.App., 277 
S.W. 634. 

71 C.J. p 86 note 10. 

32. Mont—^Hopkins v. Paradise 

Heights Fruit Growers’ Ass’n, 193 
P. 389, 58 Mont 404. 

71 C.J. p 86 note 11. 

33 . XJ.S.—The Stanley H. Miner, I>. 
C.N.T., 172 P. 486. 

71 aJ. p 86 note 12 . 

84. N.T.—Harding v. KInapp, 8 N.Y. 
S.2d 224. 

71 C.J. p 86 note IS. 

ICbrtake as^to identity 
An innocent party who has per¬ 
formed contract which Is voidable 
because of unilateral mistake may 
recover for performance on the equi¬ 
table principle that he who has per¬ 


formed In good faith to the recipi¬ 
ent’s benefit should be compensated; 
and, so, where mistake as to Iden¬ 
tity precludes creation of valid con¬ 
tract, fair compensation under im¬ 
plied contract should be awarded to 
innocent party who has performed 
notwithstanding failure of express 
contract. 

N.T.—^Harding v. Knapp, supra. 

35. Mich,—^Bush v. Brooks, 38 N.W. 
562, 70 Mich. 446. 

71 C.J. p 86 note 14. 

36. Tex.—Manett, Seastrunk & 
Buckner v. Terminal Building Cor¬ 
poration, 39 S.W.2d 1, 120 Tex. 
374, 77 A.L.R. 1122. 

71 C.J. p 86 note 16. 

Breach warranting rescission see in¬ 
fra § 31. 

37. Mich.—^Vanderhoef v. Parker 
Bros. Co„ 255 N.W. 449, 267 Mich. 
672. 

38. U.S.—Smith Engineering Co. v. 
Rice, C.C.A.Mont., 102 F.2d 492, 
certiorari denied Rice v. Smith 
Engineering Co., 59 S.Ct. 1034, two 
cases, 307 U.S. 637, 83 L.Ed. 1519, 
rehearing denied 60 S.Ct 68 , two 
cases, 308 U.S. 632, 84 Li.Ed. 527. 

39. Ohio.—Sayler v. Sellers, 19 Ohio 
Cir.CtN.S. 206, 2 Ohio App. 439. 
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40. Cal.—Lacy Mfg. Co. v. Los An¬ 
geles Gas & Electric Co., 106 P. 
413, 12 C.A. 37. 

71 C.J. p 86 note 19. 

41. Mass.—O’Connor v. National 
Metals Co., 58 N.E.2d 153, 317 
Mass. 303. 

Tex.—^Dallas Joint Stock Land Bank 

V. Colbert, Civ.App., 127 S.W.2d 
1004, reversed on other grounds 
Colbert v. Dallas Joint Stock Land 
Bank, 150 S.W.2d 771, 136 Tex. 
268. 

71 C.J. p 86 note 20. 

42. Ky.—^Edmonson v. Baker, 12 
Ky.D. 93. 

Fraud of performer as not defense 
on return of consideration see in¬ 
fra § 40. 

43 . Cal.—^Boyles v. Leonardo, 224 P. 
115, 65 C.A. 316. 

71 C.J. p 86 note 22. 

44i Ind.—City of Rochester ▼. 
Campbell, 111 N.B. 420, 184 Ind. 
421. 

71 C.J. p 87 note 23. 

45. Mich.—Orcutt v. White, 190 N. 

W. 660, 220 Mich. 590. 

71 C.J. p 87 note 24. 

46. Wls.—^Kramer v. Bins, 238 N. 
W. 407, 206 Wls. 662. 

47. Wls.—Kramer v. Bins, supra. 



S8 C.J.S. 


WORK & LABOR § 30 


the serviccs.'^s Where the illegality is not in what 
plaintiff was to do, but in the manner in which he 
has to be compensated for doing a legal thing, he 
may recover in quantum meruit for the reasonable 
value of services performed under a contract ille¬ 
gal with respect to the provisions for compensa¬ 
tion.'*® Recovery as on a quantum meruit may be 
permitted where a contract with a legal object be¬ 
came impossible of performance because of a sub¬ 
sequent prohibition of law.®® The fact that the 
parties to an executed illegal contract are not equal¬ 
ly at fault may justify recovery, by the party whose 
fault is slight, for what he has rendered as per- 
formance.^i 

Where, however, the illegality inheres in the thing 
which the performer was to do,B2 as where the es¬ 
sence or purpose of the contract was illegal,53 there 
•can be no recovery even in quantum meruit. Thus, 
recovery on the basis of a quantum meruit has been 
•denied where the express contract covering perform¬ 
ance of the services was contra bonos mores, 
against public policy,5® or prohibited by law,®® as 
where a contract was wholly void because in viola¬ 
tion of a criminal statute.®^ 


c. Ultra Vires Contracts 

Generally, where the recipient of services or materials 
is a private person or corporation, the performer may re¬ 
cover on a quantum meruit although the alleged express 
contract Is void for lack of power of the Individual at¬ 
tempting to bind the recipient; where the recipient is a 
public organization such relief will ordinarily be denied. 

Where the recipient of services or materials is a 
private person or corporation, it is a general rule 
that the performer may recover on a quantum meruit 
although an alleged express contract for the services 
was void for lack of power, or of authority of the 
individual attempting to bind the recipient to pay 
for the services or materials,®® although it has been 
held that the benefit resulting to defendant from a 
contract between the performer and a third person, 
not acting as agent of defendant, does not constitute 
unjust enrichment.®® In the case of a public or¬ 
ganization, recovery on quantum meruit will ordi¬ 
narily be denied for services or materials received 
where the organization lacked the power to make 
the contract,®® although where the power existed 
but was not exercised in accordance with statutory 
formalities, recovery may be allowed as on a quan¬ 
tum meruit,®! and where a public organization itself 
performs services under an ultra vires contract, it 
may be permitted to recover on a quantum meruit.®® 


48. Cal.—^Trumbo v. Bank of Berke- 
loy, 176 P.2d 376, 77 C,A.2d 704, 

71 C.,T. p 87 note 28. 

Reoovrry on quantum meruit in case 
of champortous contract see 
Champerty and Maintenance § 37. 

48. TJ. S.-—Parsons v. Commercial 
Nat. Bank In Shreveport, 0.C,L.a., 
64 P.Supp. 888. 

Mo.—Corpus Juris dted iu Nibler 
V. Coltrane, 27B S.W.2d 270, 273. 
K.J.—Corpus Juris quoted i» Stone 
V. William Steinen Mfg. Co., 70 A. 
2d 803, 808, 7 N.J.Supor. 321. 
N.M.—Baca v. Padilla, 190 P. 780, 26 
N.M. 223,11 A.L.R. 1188, 

Contract in restraint of uavriage 
"Where alleged written contract 
provided niece would receive what¬ 
ever property survivor of two aunts 
should have at her death If niece 
lived with her two aunts, remained 
unmarried, and performed certain 
services, fact that contract may have 
been void and unenforceable as 
against public policy on ground that 
it was In restraint of marriage would 
not preclude recovery by niece of 
reasonable value of services ren¬ 
dered. 

Mo.—^Nibler v, Coltrane, 276 S.W.2d 
270. 

50. Cal.—^McGillycuddy v. Los Ver- 
jols Land & Water Co., 2 P,2d IS, 
213 C. 145. 

71 C.J. p 87 note 30. 

51. Cal.—Severance ▼. Knight- 


Counihan Co., 177 P.2d 4, 29 C.2d 
661. 

52. Cal.—Trumbo v. Bank of Berk¬ 
eley, 176 P.2d 376, 77 C.A.2d 704. 

Isr.X—Corpus Juris quoted in Stone 
V. William Steinen Mfg. Co., 70 
A.2d 803, 808, 7 N.J.Super. 321. 

N.M.—Baca v. Padilla, 190 P. 730, 26 
N.M. 223,11 A.L.R. 1188. 

53. D.C.—Le John Mfg. Co. v. Webb, 
222 F.2d 48, 96 U.S.App.L.C 368. 

N'.J.—Corpus Juris quoted la Stone v. 
William Steinen Mfg. Co., 70 A.2d 
803, 808, 7 N.J.Supor. 321. 

N.T.—Interprlse Frame & Novelty 
Corp, V. Schieman, 49 N.T.S.2d 860, 
183 Misc. 8. 

71 C.J. p 87 note 32. 

Effect of illegality generally see Con¬ 
tracts SS 272-293. 

What agreements are illegal see Con¬ 
tracts SS 189-271. 

54. La. —^Madere v. Cry, 6 La,A. (Or¬ 
leans) 188. 

71 C. J. p 87 note 33. 

55. D.C.—^Brown v. Gesellschaft Fur 
Drahtlose Telegraphie, M. B. H., 
104 F.2d 227, 70 App.D.C. 94, cer¬ 
tiorari denied 69 S.Ct. 1038, 307 U. 
S. 640, 83 L.Bd. 1621—Gesellschaft 
Fur Drahtlose Telegraphie M. B. 
H. V. Brown, 78 F.2d 410, 64 App. 
D.C. 867, certiorari denied Brown 
V, Gesellschaft Fur Drahtlose Tel¬ 
egraphie, M. B. H., 56 S.Ct 139, 296 
U.S. 618, 80 L.Ed. 439, rehearing 
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denied 66 S.Ct 169, 296 tX.S. 663, 
80 L.Ed. 472. 

Neb.—Nelsius v. Henry, 6 N.W.2d 
291, 142 Neb. 29, reheard 9 N.W.2d 
■ 163, 143 Neb. 273. 

66. Cal,—^Trumbo v. Bank of Berke¬ 
ley, 176 P.2d 376, 77 C.A.2d 704. 

D.C.—Le John Mfg. Co. v. Webb, 222 
P.2d 48, 95 U.S.APP.D.C. 368. 

71 CJ. p 87 note 34. 

67, Mich.—^Hightower v. Detroit Ed¬ 
ison Co., 247 N.W. 97, 262 Mich. 1, 
86 A.L.R. 609. 

Tex.—Jones v. Hanna, Civ.App., 264 
S.W.2d 133. 

58, Ind.—^Payne v. Elliott, 133 N.B. 
751, 77 Ind.App. 415. 

71 C.J. p 88 note 36. 

59, La.—Hughes v. Furlow, APP., 
83 So.2d 144. 

60, Ky.—Staebler & Gregg v. Town 
of Anchorage. 216 S.W. 348, 360, 
186 Ky. 124. 

71 C.J. P 88 note 87. 

Liability of: 

Municipal corporation see Munici¬ 
pal Corporations S 975. 

School and school district see 
Schools and School Districts S 
149. 

61, Tex.—Gallup v. Liberty County, 
122 S.W. 291, 67 Tex.Clv.App. 176. 

71 C.J. p 88 note 38. 

62, Tex.—^Benson v. Donley County, 
Civ.App., 38 S.W.2d 891. 

71 C.J. p 88 note 39. 



§ 31 WORK & LABOR 

§31. Rescission or Modification of Contract 

a. Rescission of contract 

b. Modification of contract 

a. Rescission of Contract 

(1) In general 

(2) For recipient’s breach 

(1) In General 

Where an express contract has been rescfndedj one 
furnishing labor or materials In part performance may re¬ 
cover in quantum meruit or quantum valebat, but such 
relief will be denied where the original contract remains 
In force. 

One furnishing labor or materials in part per¬ 
formance of a contract may recover in quantum 
meruit or quantum valebat where an express con¬ 
tract relative thereto has been rescinded,®^ termi¬ 
nated by the recipient without fault of the perform¬ 
er,®^ or rescinded,®® terminated,®® or abandoned®*^ 
by mutual consent. Recovery as on a quantum mer¬ 
uit will be denied where the claim of rescission or 
abandonment is not substantiated and the original 
contract remains in force,®® or where plaintiff lost 
his right of rescission through failure to exercise 
it in due time.®® A quantum meruit recovery will 
be denied where plaintiff himself abandoned the 
contract,*^® and where the evidence shows termina- 
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tion of the contract by mutual consent and pay¬ 
ment of a reasonable compensation to plaintiff for 
services performed to the date of termination, there 
is no ground for recovery of any further compensa¬ 
tion on a quantum meruit.^^ 

In the case of suit against a public organization 
it has been held that there can be no recovery un¬ 
less plaintiff proves a valid contract, performance 
of beneficial service pursuant to its terms, and ter¬ 
mination of such contract relation without plain¬ 
tiff’s fault prior to completion of the contract.*^® 

(2) For Recipient’s Breach 

Where the recipient's breach of a contract for work 
and labor is of a character authorizing rescission, the per¬ 
former may rescind the contract and recover on a quan¬ 
tum meruit. A trivial breach, however, will not warrant 
such relief. 

The recipient’s breach of a contract for services, 
work, and labor, or incidental materials, where of a 
character authorizing rescission, entitles the per¬ 
former to rescind the contract and recover on a 
quantum meruit or quantum valebat.*^® This is true 
irrespective of whether such breach does or does 
not prevent plaintiff from completing the contract."^^ 

Thus, the performer may rescind the contract 
where defendant has repudiated it,'^® or formally de¬ 


es. Mass.—Johnson v. Starr, 74 N.B. 

2d 187, 821 Mass. 566. 

71 a J. p 88 note 41. 

Services rendered after abandonment 
or termination see infra § 36. 
PladiLsr plaintiir in statu quo 

Recovery of value of services ren¬ 
dered under a rescinded contract is 
simply a way of putting plaintiff in 
statu quo and Is a proper method of 
restitution. 

Mass.—Johnson v. Starr, supra. 

64. Ill.—Sanger v. Chicago, 66 Ill. 
506. 

65. U.S.—-U. S. for Use and Benefit 
of Irvine v. Traylor Bros., Inc., D. 
C.Ind., 133 P.Supp. 104. 

66 . Mich.—^Powers & Co. v. Ameri¬ 
can Soc. of Tool Engineers, 76 N. 
W.2d 824, 345 Mich. 392, modified 
on other grounds 78 N’.W.2d 682, 
346 Mich. 697. 

67. Cal.—Griffin v. Beresa, Inc., 300 
P.2d 81, 143 C.A.2d 299. 

La.—^Deax-Duck Lumber & Supply 
Co. V. Allen, App., 10 So.2d 242. 
Nev.—^Paterson v. Condos, 28 P.2d 
499, 65 Nev. 134, rehearing denied 
80 P.2d 283, 65 Nev. 260. 

71 C.J. p 89 note 44. 

Necessity of benefit 
Where building contract was aban¬ 
doned by mutual consent, contractor 
was entitled to forty dollars for 
tearing down old house and partial¬ 


ly erecting garage but was not enti¬ 
tled to recover anything for hauling 
of defective material to Job, or in¬ 
surance, or for securing a purchaser 
for defendants* note to be executed 
on completion of house. 

La.—^Deax-Duck Lumber & Supply 
Co. V. Allen, App., 10 So,2d 242. 

68 . Mich.—Cavanaugh v. Robinson, 
101 N.W. 824, 188 Mich. 554. 

71 C.J. p 89 note 46. 

69. U.S.—Sanitary Dist. of Chicago 
V. Ricker, Ill., 91 F. 833, 34 C.CJL 
91. 

71 C.J. p 89 note 46. 

7a U.S.—^Federal Royalty Co. v. 
Knox, C.C.A-Miss.. 114 F.2d 78. 

71. Ark.—^Robinson v. Van Vleet, 
121 S.W. 288, 91 Ark. 262. 

71 C.J. p 89 note 47. 

Payment as defense generally see in¬ 
fra S 40. 

72. Ariz.—Cotey v. Greenlee Coun¬ 
ty, 178 P. 25, 20 Ariz. 160. 

71 C.J. p 89 note 48. 

73. U.S.—U. S., for Use of Susl 
Contracting Co. v. Zara Contract¬ 
ing Co., C.C.A.N.T., 146 F.2d 606— 
Wenzel & Henoch ConsL Co. v. 
Metropolitan Water Dist of South¬ 
ern California, C.C.A.Cal., 116 F.2d 
25, certiorari denied 61 S.Ct 834, 
313 U.S, 660, 85 L.Ed. 620. 

Ala.—^Braswell v. Malone, 78 So.2d 
631, 262 Ala. 323. 
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Colo.—In re Murphy’s Estate, 134 P. 

2 d 199, 110 Colo. 304. 

Ga.—Shubert v. Speir, 38 S.B.2d 836, 
201 Ga. 20. 

Minn.—Stark v. Magnuson, 2 N.W.2d 
814, 212 Minn. 167. 

Mo.—^Bailey v. Interstate Airmotive, 
219 S.W.2d 333. 368 Mo. 1121, 8 A. 
L.R.2d 710. 

Okl.—Gelvin v. Perkins, 68 P.2d 75, 
180 Okl. 82. 

Or.—Siegman v. Siegman, 62 P.2d 16, 
165 Or. 173. 

S.D.—Scott V. Rapid Valley Race 
Track, 66 N.W.2d 713, 76 S.D. 424. 
Tex.—^McFaull v. Collins, Clv.App., 
208 S.W.2d 142, error refused. 

71 C.J. p 90 note 61. 

Anticipatory brea^ 

Where, before time for perform¬ 
ance of contract, one party declares 
intention not to perform and other 
treats contract as rescinded, latter 
can maintain action as for quantum 
meruit for value paid under agree¬ 
ment. 

Fla.—Slaughter v. Barnett, 154 So. 

134, 114 Fla. 362, 102 A.L.R. 1073. 
74L Cal.—Gray v. Bekins, 199 P. 

767, 186 C. 389. 

71 C.J. p 90 note 52. 

Defendant preventing completion of 
contract see infra § 85. 

75. U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, C.C.A.N.M., 70 F.2d 126, costs 
taxed 70 F.2d 1003. 
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nied its existence.^s He may rescind where the 
recipient has failed'^^ or refused^® to perform, as 
where the recipient has arbitrarily^^ or wholly^® 
refused to comply with his agreement, or where the 
recipient has by his own acts put it out of his power 
to fulfill his agreemcnt.8i The performer may re¬ 
scind where the recipient’s breach consisted of a 
failure to make payments as falling due under the 
contract,although the rule is inapplicable where 
the failure or refusal to make the payment was 
justified under the contract.83 Nonpayment of an 
installment does not warrant recovery as for full 
performance,unless such payment is a condition 
precedent under the contract.^5 

A trivial breach docs not warrant recovery,^® and 
where the right of rescission, if any, for breach by 
the recipient, has not been exercised,®*^ or has not 
been exercised in time,®® by the performer, he may 
not recover as on a quantum meruit. Recovery as 
on a quantum meruit will be denied where the act 
claimed to constitute a breach of contract was not 
such.®® 

Terms of contract as no longer effective. Where 
plaintiff rescinds the contract for defendant’s breach 
and sues on an implied contract for the value of 
services or materials, the contract may be consid¬ 


ered in determining reasonable market value,®® but 
generally speaking, plaintiff may not take advantage 
of any of the terms of the rescinded contract.®^ 

b. Modification of Contract 

Where an express contract for work and labor Is sub¬ 
stantially modified, there may be a recovery on the com¬ 
mon counts for the work performed under the modified 
agreennent, even In the absence of the defendant's ac¬ 
ceptance of the work. 

Where an express contract for work and labor 
is subsequently substantially modified or varied, as 
to the character thereof or as to the time required 
for its performance, there may be a recovery on the 
common counts, for the work performed under the 
modified or substituted agreement.®® WTicre plain¬ 
tiff has proceeded under a modification of the con¬ 
tract, he may recover on the common counts with¬ 
out predicating his right of recovery on defendant’s 
acceptance of the work,®® although the making of 
the new agreement operates as a rescission of the 
old so as to preclude a recovery on quantum meruit 
based on part performance under the original con¬ 
tract®^ Plaintiff may not recover for items ren¬ 
dered useless by the change,®® or for new items not 
agreed on,®® nor may he recover as for extras the 
cost of additional items necessitated by the agreed 
change in the contract.®*^ 


Minn.—stark v. Magnuson, 2 N.VT.Sd 
814, 212 Minn. 1G7. 

Mo.—^Nelson v. Massman Const. Co., 
91 S.W.2d 623, 231 Mo.App. 1, cer¬ 
tiorari denied Massman Const Co, 
V. Nelson, 57 S.Ct 32, 299 U.S. 669, 
81 L.Kd. 419, rehearing denied 57 
S.Ct 114, 290 U.S. 621, 61 L..Ed. 
457. 

71 C.J. p 90 note 53. 

76. Ohio.—■Willinms v. Crockett, 33 | 
Ohio Cir.Ct 396. 

77. Tex.—Hllgenherg v. Herring, 
Civ.App., 266 S.W. 633. 

71 C.J. p 90 note CO¬ 
TS. Cal.—^Fclgln v. Kutchor, 234 P. 

2d 264, 105 C.A.2d 744. 

Mass.—Bridges-Wilson Corp. v. Uni¬ 
versity Contracting Co., 49 N,B.2d 
896, 314 Mass. 257. 

71 C.J. P 90 note 06. 

79. Tex.—Scarbrough v. Wheeler, 
Civ.App., 172 S.W. 196. 

71 C.J. p 91 note 67. 

80. Colo,—Zion Baptist Church v. 
Hebert, 28 P.2d 799, 94 Colo. 69. 

71 C.J. p 91 note 68. 

81. Mass.—^Bridges-Wllson Corp. v. 
University Contracting Co., 49 N.B. 
2d 896, 314 Mass. 257. 

71 C.J. p 91 note 69. 

82 . U.S.—Wenzel & Henoch Const. 
Co. V, Metropolitan Water Dist. of 
Southern California, C.C.A.Cal., 115 
P.2d 25, certiorari denied 61 S.Ct. 
834, 813 U.S. 560, 85 L.Bd. 520. 


Ariz.—Spitalny v. Tanner Const. Co., 
254 P.2d 440, 75 Ariz. 192—Green¬ 
lee County V. Cotey, 165 P. 302, 17 
Ariz. 542. 

Cal.—Smoll V. Webb, 130 P.2d 773, 66 
C.A.2d 466. 

Colo.—Pagg V. Courtright, 56 P.2d 
1321, 98 Colo. 486. 

Conn.—Morlci v. Jarvie, 76 A.2d 47, 
137 Conn. 97. 

71 C.J. p 91 note 60. 

83. Cal.—Slnnott v. Schumacher, 
187 P, 105, 46 C.A. 46. 

71 C.J. p 91 note 61. 

84. Cal.—Smell V. Webb, 130 P.2d 

773, 66 C.A.2d 466—Monson v. 

Fischer, 6 P.2d 628, 118 C.A. 603. 

85. Cal.—Smoll V. Webb, 130 P.2d 
773, 55 C.A.2d 466. 

86. Colo.—Little Nell Gold Mining 
Co. V. Hemby, 101 P. 981, 46 Colo. 
682. 

71 C,J. p 92 note 63. 

87. Ark.—Weil v. Fineran, 93 S.W. 
568, 78 Ark. 87. 

88. Cal.—^North American Dredging 
Co. of Nevada v. Outer Harbor 
Dock & Wharf Co., 178 P. 756, 178 

I C. 406. 

71 C.J. p 92 note 65. 

89« Cal.—Snow Mountain Water & 
Power Co, v. Kroner, 216 P, 689, 
191 C. 812. 

71 C.J. p 92 note 66. 
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90. Cal.—^American-Hawaiian Engi¬ 
neering & Construction Co. v. But¬ 
ler, 121 P. 709, 17 C.A, 764. 

Amount of recovery see infra §§ 66- 
67. 

Contract as evidence see infra § 61. 

91. Cal.—^American-Hawalian Engi¬ 
neering Sc Construction Co. v. But¬ 
ler, supra. 

92. Cal.—^Moore v. Borgfoldt, 273 P. 
1114, 96 C.A. 306. 

Minn.—Siebert v. Leonard, 17 Minn. 
433—^Marcotte v. Bcaupre, 16 Minn. 
162 . 

Mo.—Baerveldt & Honlg Const. Co. 
V. Dye Candy Co., 212 S.W.2d 65, 
367 Mo. 1072. 

71 C.J. p 92 note 70. 

93 . Ala.—Dunaway v. Roden, 71 So. 
70, 14 Ala.App. 601, certiorari de¬ 
nied 72 So. 1019, 196 Ala. 701. 

71 C. J. p 92 note 71. 

94. Wash.—^Louden v. Spencer, 146 
P. 612, 84 Wash. 236. 

71 C,J. P 92 note 72. 

95. Mich.—^Banwell v. Rlsdon, 241 
N.W. 796, 258 Mich. 274. 

71 C.J. p 93 note 78. 

96. Mich.—^Banwell v. Rlsdon, su- 
j pra. 

71 C.J. P 93 note 74. 

97. Mich.—^Banwell v. Rlsdon, su¬ 
pra. 

71 C.J. p 93 note 75. 



§§ 31-32 WORK & LABOR 

"Umpire clause," making decision of a third per¬ 
son bindii^ in the event of dispute, does not bar 
resort to the courts on a quantum meruit or quantim 
valebat for work or materials furnished on a radi- 
cal departure from the original contract.®* 

§ 32. Performance of Contract 

a. Full performance 

b. Untimely performance 

c. Contracts payable in commodities or 

in other medium than money 

d. Defendant unable to perform 

e. Liability for faulty performance 

a. Full Performance 
Where an express contract for work and 
ctdental materials has been fully P*'?®™***’"^he 
remains but the payment of money by the recipient, the 
performer may recover under the common counts. 

Where an express agreement for work and labor 
or incidental materials has been fully performed, 
and nothing remains but payment of the money by 
the recipient of the services or materials, the per¬ 
former may recover under the common counts, as 
on an implied contract.®® Under such circumstances 
it is not necessary for plaintiff to declare on the 
express contract but he may declare generally in 
indebitatus assmnpsit,t or at his election, either un¬ 
der the common counts or under a special count 
based on the express contract,® or, it has been held, 
under both.® In such cases the contract will deter¬ 
mine the rights of the parties.* Thus, the stipulated 
price becomes the quantum meruit, as discussed 
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infra § 66, plaintiff is restricted in his right to re¬ 
cover to the terms of such contract and allowance 
cannot be made on the principle of a quantum mer¬ 
uit * unless for work or materials not provided for 
in’the contract,® or on proof that the contrart la 
void, unenforceable, or rescinded, or that plaintiff a 
rights thereunder have been waived. 

Where plaintiff fails to prove his allegations aa 
to the special contract, he may recover under the 
common counts such sum as his services were rea¬ 
sonably worth.® Thus, where one employed to 
render services has fully completed his part of the 
contract, he may recover as on a quantum memt, 
if the provision as to compensation is not complied 
with, or if some condition, named in the contract,, 
on which his right to recover on the contract de¬ 
pends, is not fulfilled.® So, where, after complete 
performance, an employer refuses to submit a claim 
for services to arbitration as agreed, ^ or to give 
property®® or a railroad pass®® promised as com¬ 
pensation, or to admit the performer into a partner¬ 
ship as agreed,®® the performer may recover as on 
a quantum meruit, as he may where the recipient 
to credit work and labor on notes of plamtin 
held by defendant as promised,®* or where defend¬ 
ant or his agent was unreasonably dissatisfied with 
the work.i® 

Where claim of full performance is not sustained, 
and plaintiff fails to show at least a substantial per¬ 
formance, recovery will not be allowed under a 
quantum meruit,®® and there can be recovery under 


98. Wash.—^Tribble v. Takima Val¬ 
ley Transp. Co., 171 P. 644, 100 
Wash. 689. 

71 C.J. P 98 note 76. 

99 US—Rabe v. Rudolph Wurllt- 
zer, 'co., D.C.Fla.. 43 F.Supp. 416. 
^Xa.—Foster & Creighton Co. v. Box, 

66 So.2d 746, 269 Ala. 474. 

^ 1 ,—Oliver v. Campbell, 273 P.2a 
16, 43 C.2d 298. 

Mo.—New V. Kansas City School of 
Watchmaking, App., 222 S.W.2d 
966. 

BCiggIns V. Newtown, etc., R. 
Co., 66 N.T. 604. 

71 C.J. P 93 note 77. 

Uq,Tddated debt 

The remedy of restitution In mon¬ 
ey is not available to one who has 
fully performed his part of a con¬ 
tract, if the only part of the agreed 
exchange for such performance that 
has not been rendered by defendant 
is a sum of money constituting a 
Uauldated debt, but full performance 
does not make restitution unavail¬ 
able if any part of the consideration 
due from the defendant In return is ] 


other tha n a liQUldated 
Campbell, 278 P«2d 


something 

debt. 

Cal.—Oliver v. 

15, 43 a2d 298. 

1 . Mo.—Stewart v. Droste, App., 294 
S.W.2d 600. 

71 C.J. p 93 note 78. 

2. Mo.—Cunningham v. Elvins, App., 
194 S.W. 616. 

71 C. J. p 94 note 79. 

3. Ala«—^Dunaway v, Roden, 71 So. 
70, 14 Ala.App. 601, certiorari de¬ 
nied 72 So. 1019, 196 Ala. 701. 

71 C.J. p 94 note 80. 

4 . xj.S.— Dermott v. Jones, DistCol., 
2 Wall. 1, 17 KEd. 762. 

71 C.J. p 94 note 81. 

5 . Kau .—^Whan v. Smith, 285 P. 689, 
180 Kan. 9. 

71 C.J. P 94 note 83c 

6. D.C.—Campbell v. District of Co¬ 
lumbia, 9 D.C. 633. 

Extra or additional work generally 
see infra § 36. 

7. Kan.— Whan v. Smith, 286 P 
689, 180 Kan. 9. 

Void or unenforceable contracts see 
supra S 30 


8. Del.—^Richards v. Bichman, 64 A* 
288, 21 Del. 658, 

9. Pa.—Coens v. Marousis, 119 A. 
649, 275 Pa. 478. 

71 C.J. p 94 note 87. 

10. Ala.—State Bank v. Martin, 4 
Ala. 615. 

11. Ga.—^Harris ▼. Johnson, 26 S.B. 
626, 98 Oa. 434. 

12. Minn.— Brown v. St Paul, etc.. 
K. Co., 31 N.W. 941, 36 Minn. 236. 

13. Ky.—Williams & Co. v. McKee, 
13 Ky.L. 143. 

71 C.J. P 96 note 91. 

14. Ohio.— Wlsner v. Engel, 4 Ohio- 
Dee. (Reprint) 91, 1 Clev.L.Bep. 
18. 

IB. Mass.—Handy v. Bliss, 90 N.E. 
864, 204 Mass. 613, 184 Am.S.R. 
673. 

71 C.J. p 96 note 93. 

Approval of third person as condi¬ 
tion precedent to recovery see in¬ 
fra S 89. 

16. Mass.—Masse ▼. Smitherman 
Cotton Mills, 130 N.E.2d 876, 888^ 
Mass. 374—^NevinS v. Ward, 67 N. 
B.2d 673, 820 Mass. 70—Glazer v. 
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neither the contract nor a quantum meruit where 
plaintiff’s default was willful or fraudulent,or 
where he failed to effect any beneficial perfonn- 
ance.i^ 

b. Untimely Performance 

The failure to complete work within the time stipu¬ 
lated for Its completion will not necessarily defeat a re¬ 
covery on Indebitatus assumpsit, as where the defendant 
consents to Its completion out of time. 

Where work is not completed within the time 
specified in an express contract therefor, a defend¬ 
ant who has agreed to pay for the work on comple¬ 
tion within such time but who has no property right 
in the product of the work may not be held liable 
on a quantum meruit.^® Similarly, such a plaintiff 
may not recover where he has made no substantial 
performance of benefit to defendant.^® Failure of 
plaintiff to complete work on contract time, how¬ 
ever, will not necessarily defeat a recovery as on 
indebitatus assumpsit,and where plaintiff pro¬ 
ceeds with the work after the time stipulated for 
its completion with defendant’s assent ,22 or without 
his objection,23 he may recover. Wliere one party 
is prevented by the other from performing a con¬ 
tract for labor within the time stipulated by his 
agreement, and afterward does the work agreed on, 
but at an enhanced expense, he may sue for indem¬ 
nity in a general count, and need not bring his action 
on the agreement.24 

Time of repairs, A manufacturer of machines 
for one who is required by contract to pay for their 
manufacture is not prevented from maintaining an 
action for repairs to machines, which are returned 
and repaired after delivery to purchasers, by the 
fact that such repairs are made after the termina¬ 
tion of the contract for their raanufacture.26 

c. Contracts Payable in Commodities or in 

Other Medium than Money 

Where the plaintiff abandons, after part performance, 


WORK & LABOR § 32 

a contract providing for compensation In something other 
than money, he may not sue on a quantum meruit for the 
value of the part performance. 

The rule permitting recovery under an implied 
contract for the value of benefits received and re¬ 
tained by defendant despite plaintiff’s breach of 
contract, discussed infra § 34, has been held inap¬ 
plicable where plaintiff abandons, after part per¬ 
formance, a contract providing for compensation in 
something other than money.Thus, one who by 
his contract is to receive in payment sonietliing else 
than money cannot, when he has broken his contract, 
sue on a quantum meruit and recover the value of 
the labor performed under the contract.27 

d. Defendant Unable to Peifoim 

The plaintiff may recover on a quantum meruit 
where, through no fault of his. It becomes impossible for 
the defendant to compensate him In accordance with the 
contract. 

Where, through no fault of plaintiff, it becomes 
impossible for defendant to compensate plaintiff in 
accordance with an express agreement covering 
services, plaintiff may recover for services rendered 
under a quantum meruit.28 

e. Liability for Fatilty Performance 

Where services are performed at the request of an¬ 
other, OP with his consent, the recipient thereof may re¬ 
cover for damages arising from their faulty performance. 

Where beneficial services are performed by one 
at the request of another,2® or with his assent or 
acquiescence,30 there is created a contractual rela¬ 
tion between the parties such as to permit recovery 
by the recipient of the services from the performer 
thereof for damages arising from the latter’s faulty 
performance. Where work is performed under a 
special contract in such manner that the other party 
received no benefit, not only will recovery be denied 
for such work, as discussed infra § 33, but the other 
party may recover damages directly resulting from 
its improper performance.^! 


Schwartz, 176 N.B. 613, 376 Mass. 
54. 

Miss.—Jackson v. Caffey, 78 So.2d 
361, 223 Miss. 368. 

17- U.S.—^Dermott v. Jones, Dist 
Col., 2 Wall. 1, 17 UEd. 762. 

71 aj. p 96 note 96. 

18. Wash.—Loudon v. Spencer, 146 
P. 612, 84 Wash. 236,^ 

Conferment of benefit generally see 
supra* S 6. 

19. Tex.—Barber Asphalt Paving 
Co. V. Loughlln, 98 S.W. 948, 44 
Tex.Civ.App. 680. 

71 C.J. p 98 note 22. 

90. N.T.—Automatic Refrigerating 


Co. V. New York Independent Meat 
Co., 142 N.T.S. 478. 

71 C,J. p 98 note 23. 

21. tJ.S,—Dermott v. Jones, Dist. 
Col., 28 How. 220, 16 L.Ed. 442. 

71 C.J. p 98 note 24. 

22. Wis.—Guentner v. Gnagi, 46 N. 
W.2d 194, 268 Wis. 383. 

71 C.J. p 98 note 25. 

23. Or.—Franconi v. Graham, 174 P. 
648, 89 Or. 619. 

71 C.J. p 98 note 26. 

24L N.Y.—^Dubois V. Delaware, eta, 
Canal Co., 4 Wend. 286. 

25. Mass.—Boston, etc.. Iron Worlcs 
Y. Montague, 135 Mass. 819. 
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26. Kan.—Pritts v. Quinton, 233 P. 
1036, 118 Kan. Ill, 40 A.L.R. 31. 

71 C.J. p 101 note 54. 

27. Mich.—^Roberts v. Wilkinson, 34 
Mich. 129. 

28; Colo.—Fordham v. Cooper, 202 
P. 1086, 70 Colo. 629. 

71C.X p 108 note 8. 

29. N.T.—Mllliken v. Western Un¬ 
ion Tel. Co., 18 N,B. 261, 110 N.Y. 
403, 1 L.RA. 281. 

aa Ala.—Loy v. Reid, 65 So. 855, 
11 Ala.App. 231. 

71 C. J. p 108 note 10. 

31. N.Y.—Schery v. Welstead, 93 N. 
Y.S. 466. 
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§ 33 WORK & LABOR 

I 33. -Performance Not in Strict Compli¬ 

ance with Contract 

a. In general 

b. Necessity of benefit 

c. Effect of acceptance 

a. In General 

Where the work or service* and material* contracted 
■for are furnished, but not in the manner stipulated in the 
contract, If they are of any value to the recipient the 
performer may recover on a quantum tnerult or a quan¬ 
tum valebat. The plaintiff must show, however, a bona 
fide effort on his part to fulfill the agreement. 

Where one party has entered into a special con¬ 
tract to perform services for another or to furnish 
•work and materials, and the work is done and *e 
materials are furnished, but not in the manner stip¬ 
ulated in the contract, so that he cannot recover on 
the contract, if the work and materials are of any 
value and benefit to the other party he may recover 
■on a quantum meruit for the work done, and on a 
quantum valebat for the materials.®^ The relief is 
based on a new and implied agreement.»8 Thus re¬ 
covery may be permitted on the basis of an implied 
•contract where there has been an imperfect but sub¬ 
stantial performance,^^ or where defendant made 
•objections to the price without complaining of the 
•character of'the work and material fumished,^® or 
where plaintiff performed part of an apportionable 


or divisible contract.*6 Similarly, recovery may be 
permitted on the basis of an implied contract where 
defects in the completed work were the fault of 
defendant and not of plaintiff,” or where plain¬ 
tiffs deviation from the terms of the contract was 
not willful,®* as where he honestly endeavored to 
f ulfill his contract and benefited the other party. 

Plaintiff must, however, show benefit to defend¬ 
ant, and a bona fide effort on his part to fulfill the 
agreement.^® Where plaintiff has intentionally de¬ 
parted from his contract in a material rnatter,*i or 
willfully breached^® or abandoned^* it without legal 
excuse, he may be denied recovery of the reasonable 
value of such work and materials as he did furnish 
before abandonment of the undertaking. 


b. Necessity of Benefit 


The plaintiff must show that the work complied with 
controlling specifications and was of benefit 
cipient in order to recover In quantum meruit or <1“^“" 
valebat for performance not In strict compliance with the 


To entitle one to recover in quantum meruit or 
quantum valebat for performance not in strict com¬ 
pliance with the contract, it is ordinarily essential 
that plaintiff prove benefit to the other party,** and 
show that the work complied with controlling spec¬ 
ifications essential to its utility.*® Thus recovery as 
on an implied contract will be denied where work 


- 32 . Ala.—^Howell v. Dodd, 157 So. 
211, 229 Ala. 393. 

Xa, _^Bouterie v, Carre, App., 6 So.2q 

218. 

Mass.—Zani v. Garrison Hall, 14 N. 
E.2d 118, 800 Mass. 128. 

71 C.J. P 95 note 97. 

Tart performance of contracts grener- 
ally see Contracts §§ 511-512, 

3ecovery as affected by strict and 
substantial performance grenerally 
see Contracts §§ 608-609. 

: 33 . Mich.—Allen v. McKibben, 6 
Mich. 449. 

71 C.J. P 96 note 98. 

:34. Cal.—Roseleaf Corp. v. Radis, 
264 P.2d 964, 122 C.A.2d 196. 

Iile.—Levine v. Reynolds, 64 A.2d 
614,143 Me. 16. 

JMass.—Lioftus v. Lauf, 108 N.B.2d 
633, 329 Mass. 374—Champy v. 
Merrimack Park Auto Theatre, 45 
N.B.2d 269, 312 Mass. 462—Russo 
V. Charles L Hosmer, Inc., 44 N.E. 
2d 641, 312 Mass. 231. 

Miss.—Jackson v. Caffey, 78 So.2d 
361, 223 Miss. 368—Hardin v. Bea¬ 
man, 49 So.2d 732. 

71 C.J. P 96 note 99. 

35. Ala.—Carbon Hill ConsoL Coal 
Co. V, Sanborn, 110 So. 131, 216 
Ala 118. 


36- Ark.—Seliff v. Botts, 193 S.W. 

534. 128 Ark. 167. 

71 C.J. P 96 note 2. 

37. Mass.—Sherman v. Bufdnton, 117 
N.E. 33. 228 Mass. 139. 

71 C.J. p 96 note 3. 

Prevention of full performance by 
act of defendant see infra § 35. 

38. Miss.—Jackson v. Caffey, 78 So. 
2d 361, 223 Miss. 368—Hardin v. 
Beaman, 49 So.2d 732. 

yt,—^Blood V. Enos, 12 Vt 626, 36 
Am.D. 363. 

39. Cal,—Roseleaf Corp. v. Radis, 
264 P.2d 964, 122 C.A.2d 196. 

I Colo.—Leoffler v. Wilcox, 289 P.2d 
902. 132 Colo. 449. 

Me.—^Levine v. Reynolds, 64 A2d 614, 
143 Me. 15. 

—^Liottus V. Lauf, 108 N.E.2d 
633. 329 Mass. 374—Champy v. 
Merrimack Park Auto Theatre, 46 
N'.E.2d 269, 312 Mass. 462—^Russo 
V. Charles I. Hosmer, Inc., 44 N. 
E.2d 641, 312 Mass. 231. 

Miss.—njackson v. Caffey, 78 So.2d 
361, 223 Miss. 368—Hardin v. Bea¬ 
man, 49 So.2d 732. 

71 C.J. p 96 note 6. 

40. Ma.ss.—^Loftus v. Lauf, 108 N.B. 
2d 633, 329 Mass. 374—^Andre v. 
Maguire, 26 N.E.2d 347, 305 Mass. 
515. 

71 C.J. p 96 note 7. 
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41. Ala.—Braswell v. Malone, 78 
So.2d 631, 262 Ala. 323. 

Me.—^Levine v. Reynolds, 54 A2d 
514, 143 Me. 16. 

Mass.—^Ricciardone v. Carvelli, 134 
N.E.2d 906—^Loftus v. Lauf, 108 
N.B.2d 533, 329 Mass. 374—^Russo 
V. Charles I. Hosmer, Inc., 44 N.B. 
2d 641. 312 Mass. 231—Andre v. 
Maguire, 26 N.E.2d 347, 305 Mass. 
615. 

Miss.—National Burial Ass*n v. 

Wright, 21 So.2d 689. 

I 71 C.J. p 96 note 8. 

42 . u.S.—^Roig V. Electrical Re¬ 
search Products, C.C.APuerto Ri¬ 
co, 67 F.2d 639. 

43. Ala.—Braswell v. Malone, 78 So. 
2d 631, 262 Ala. 323. 

71 C.J. p 96 note 9. 

44. Me.—^Levine v. Reynolds, 54 A 
2d 514, 143 Me. 15. 

Tex.—Allison v. Wheless, Civ.App., 
84 S.W.2d 629, error dismissed. 

71 C.J. p 97 nol^ 13. 

Benefit as essential to recovery on 
implied contract generally see su¬ 
pra § 6. 

45. N.Y.—Steel Storage & Elevator 
Const. Co. V. Stock, 121 N.E. 786, 
225 N.T. 173. 

71 C.J. p 97 note 14. 
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was performed in such an improper, careless, or un¬ 
workmanlike manner that the other party received 
no benefit therefrom,^® or where plaintiff was in de¬ 
fault in performance of any material part of an en¬ 
tire contract,^*^ or where plaintiff, without defend¬ 
ant’s consent, substantially varied from the contract 
in a manner detrimental to defendant.^8 However, 
where defendant fails to tender or return the prod¬ 
ucts of unsatisfactory work, he may be liable al¬ 
though they are of no benefit to him>^ 

c. Effect of Acceptance 

Where the recipient has voiuntarily accepted the 
work, the plaintiff may recover on the Basis of an Im¬ 
plied contract Irrespective of the character of the per¬ 
formance. 

Irrespective of the character of performance, 
plaintiff may recover on the basis of an implied con¬ 
tract for services or materials where defendant has 
voluntarily accepted the work,50 but in the case of 
defective performance of an entire contract, recov¬ 
ery in quantum meruit may be denied in the absence 
of proof that defendant voluntarily accepted the 
work and materials furnished.^^ Mere use of prem¬ 
ises after performance of work and labor thereon 
docs not necessarily show an acceptance raising an 
implied promise to pay.52 


§ 34. -Part Performance in General 

a. In general 

b. Necessity and effect of benefit or ac¬ 

ceptance 

a. In General 

Generally, where an entire contract for services has 
been only partially performed, the party In fault may 
nevertheless recover for the actual benefit resulting tc 
the recipient from such partial performance. 

The performer’s breach of contract will not nec¬ 
essarily deprive him of the right to recover for such 
services or materials as he has actually furnished, ^3 
and, where an employee is discharged for cause, he 
may recover, under contract limitations, a pro rata 
amount for services rendered to date of discharge.^^ 
It has been said that the old common-law doctrine 
that one contracting to work for a definite time 
cannot recover the value of services rendered where 
he wrongfully abandons the work after part per- 
formance^® has fallen into disfavor,5® and does not 
now prevail.® 

Under the prevailing modern view®® it is general¬ 
ly held that, where an entire contract for services 
has been only partially performed, the party in fault 
may nevertheless recover from the other party for 
the actual benefit resulting to him from such partial 
performance,®® Such recovery is allowed on an eq- 


46. N.T.—Schery v. Welstcad, 93 N. 
T.S. 4Cr». 

71 C.J. P 97 note 15. 

47. Mont.—Waite v. C. E. Shoemak¬ 
er & Co., 146 P. 736, 60 Mont. 264. 

71 C.J. p 97 note 16. 

46. Ill.—Simpson Constr. Co. v. 

Stonborg, 124 Ill.APP. 322. 

46. N.T.—Gilbert Clark, Inc. v. 
Greenwich Village l<^olllQS, 210 N.T. 
S. 129, 126 Misc. 78. 

71 C.J. P 97 note 18. 

50. Ala.—Braswell v. Malone, 78 So. 

2d 631, 262 Ala. 323. 

Cal.—Roseleaf Corp. v. Radis, 264 
P.2d 964, 122 CA..2d 196, 

71 C.J. p 97 note 19. 

AoceptoiLoe tthowxL 
Whore well-driller had contracted 
with landowners to dig irrigation 
well for stated sum and had guaran¬ 
teed well would produce one thou¬ 
sand gallons per minute, and where 
landowners had rejected well when 
it produced only two hundred gal¬ 
lons per minute on completion, but, 
during negotiations leading up to re¬ 
fund of advance made to driller, had 
prepared well for use and Installed 
pump without revealing this change 
of Intention to driller, and were able 
to use well to irrigate one hundred 
acres, landowners were liable for rea¬ 
sonable value of services rendered 
and materials furnished. 


Colo,—Lcoffler v. Wilcox, 289 P.2d 
902, 132 Colo. 449. 

51. Ala.—Howell v. Dodd, 167 So. 
211, 229 Ala. 393. 

Mass.—^Andre v, Maguire, 26 N.E.2d 
347, 305 Mass. 615. 

Wis.—Nees v. Weaver, 269 N.W. 266, 
222 Wis. 492, 107 A,L..R. 1405. 

71 C,J. p 08 note 20. ' 

52. Wis.—^Nees v. Weaver, supra. 
71 C. J. p 98 note 21, 

53. U.S,—Nickel v. Pollia, C.A.Wyo., 
179 P.2d 160. 

Humphrey v. Placid Oil Co., D.C. 
Tex., 142 P.Supp. 246. 

71 C,J. p 98 note 29. 

54 . U.S.—Nickel V. Pollia, C.A.Wyo., 
179 F.2d 160. 

Pa.—Geraghty v. Pitcairn, 167 A. 

634, 104 Pa.Super. 72. 

General right of servant discharged 
for cause to recover for services 
rendered see Master and Servant 
§ 87. 

Quaatnin meniit lxLdepeiLd6ii.t of coil. 
tract 

Right to recover on quantum mer¬ 
uit in case of partial performance 
is not by force of contract but in¬ 
dependent of it. 

Tex.—Magee v. I. & G. N. Wood & 
Coal Co., Civ.App., 269 S.W.2d 498. 
error refused no reversible error. 
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55. Ind.—^Humphrey v. Johnson, 127 
N.E. 819, 73 Ind.App. 661. 

56. Ind.—Humphrey v. Johnson, su- 
preu 

57. Tex.—San Augustine Independ¬ 
ent School Dist. V. Proolove, Civ. 
App., 195 S.W.2d 175, error re¬ 
fused no reversible error. 

71 C.J. p 99 note 33. 

58. Tex.—San Augustine Independ¬ 
ent School Dist V. Prcelove, supra. 

71 C.J. p 99 note 34. 

59L XJ.S.—Harris v. The Cecil N. 
Bean, C.A.N.T., 197 F.2d 919— 

Qlllis V. Gillette, C.A.Alaska, 184 
P.2d 872—Nickel v. Pollia, OA. 
Wyo., 179 F.2d 160. 

Humphrey v. Placid Oil Co., D.C. 
Tex., 143 F.Supp. 246. 

j. Brown Co. v. J. L. Sim¬ 
mons Co., 118 N.E.2d 781, 2 Ill.App. 
2d 132. 

La.—^Mohr v. Furlow, App., 73 So.2d. 
205—^D^Avy v. Briley, App., 72 So. 
2d 768. 

Me.—^King v. Barker, 62 A.2d 211, 
143 Me. 413. 

Mich.—Irrigation Sales & Engineer¬ 
ing Co. V. La Mantla, 53 N.W.2d 
647, 333 Mich. 621. 

Mo.—Cross V. Robinson, App., 281 S. 
W.2d 22—O’Brien v. Mayer, 23 Mo. 
App. 648. 

N.C.—Goldston Bros. v. Newkirk, 64 
S.E.2d 424, 233 N.a 428. 
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uitable basis, although legal in form,®® at least when 
the default was not willful and deliberate.In the 
case of his willful breach of contract,or voluntary 
failure to perform,®® plaintiff may be denied recov¬ 
ery on a quantum meruit. Thus, where one party 
has performed part of an obligation for work and 
labor, and without excuse refuses to complete the 
performance, which as a whole is a condition preced¬ 
ent, he may not recover on the common counts for 
what he has done,®^ although such rule is inapplica¬ 
ble, and recovery may be had as on a quantum mer¬ 
uit, where performance is not a condition preced¬ 
ent.®® Where a person renders services under an 
express contract by the terms of which his right to 
compensation is made dependent on complete per¬ 
formance on his part, the contract itself furnishes 
the sole ground for recovery and there can be no 
recovery on quantum meruit for a partial perform¬ 
ance.®® 

Reasonable value less than amount retainable un¬ 
der express contract In a suit on an implied con¬ 
tract for work and materials furnished in part per¬ 
formance of an incompleted express contract, fol¬ 


lowing plaintiff’s breach, the fact that the reason¬ 
able value of the work and materials is less than the 
amount retainable under the express contract as a 
guarantee of good workmanship will not necessarily 
defeat plaintiff’s right to recover on the implied con¬ 
tract.®'^ 

b. Necessity and Effect of Benefit or Acceptance 

Generally, one may not abandon an entire contract 
without legal excuse and then recover on a quantum mer¬ 
uit or quantum valebat for part performance In the ab¬ 
sence of benefit to the recipient or his voluntary accept¬ 
ance of the work or materials. 

Recovery may be had on the basis of an implied 
contract where defendant or recipient has accepted 
part performance,®® as where the facts show both 
a benefit to defendant and his voluntary acceptance 
of the work.®® On the other hand, it is generally 
held that in the absence of benefit to the other party 
or his voluntary acceptance of the work or materials 
furnished in part performance, one may not abandon 
an entire contract without legal excuse and then re¬ 
cover as on a quantum meruit or quantum valebat 
for part performance.*^® 


Ohio.—Kirkland T. Archbold, App., 
113 N.E.2d 496. 

Okl.—Burke v. McKee, 304 P.2d 307. 
Tenn.—Sadler v. Middle Tenn. Elec. 
Membership Corp., 259 S.W.2d 644, 
36 Tenn.App. 495. 

Tex,—Colbert v. Dallas Joint Stock 
l>and Bank of Dallas, 102 S.’W.2d 
1031, 129 Tex. 235. 

San Augustine Independent 
School Dist. V. Freelove, Civ.App., 
195 S.W.2d 176, error refused no 
reversible error—Dodds & Wede- 
gartner v. Reed. Civ.App., 69 S.W. 
2d 165, error dismissed. 

71 C.J. P 99 note 85. 

Beason for failure to oomplete eoiu 
tract Immaterial 

In suit by builder on quantum 
meruit based on contract against 
property owner to collect reasonable 
value of plumbing facilities install¬ 
ed under contract partially per¬ 
formed by builder, reason why build¬ 
er failed to complete contract was 
ImmateTlal. 

Mo.—Cross V, Robinson, App., 281 
S.W.2d 22. 

60. XJ.S.—Schwasnick v. Blandin, C. 
C.A.Vt., 65 P.2d 364. 

61. tJ.S.—Harris v. The Cecil N. 
Bean. C.A,N.T., 197 P.2d 919—Gil- 
lis V. Gillette, C.A.Alaska, 184 F. 
2d 872—Schwasnick v. Blandin, C. 
CLATt, 66 F.2d 364. 

N.C.—Goldston Bros. v. Newkirk, 64 
S.E.2d 424, 233 N.C. 428. 

62. XJ.S.—^In re Woodworth, C.C.A 
N.T., 85 F.2d 60. 


La.—^Mandina v. Fulco, App., 48 So. 
2d 310. 

Minn.—Sward v. Nash, 40 N.W.2d 
828, 230 Minn. 100. 

N.T,—Towers v. Doroshaw, 159 N.T. 

S.2d 367, 6 Misc.2d 241. 

71 C.J. p 99 note 38. 

66. Minn.—^Tlijarvi v. Brockphaler, 
7 N.W.2d 314, 213 Minn. 386. 

N.T.—^Maville v. Donaghue, 82 N.T. 

S.2d 621, 193 Misc. 11. 

71 O.J. p 99 note 39. 

64. XJ.S.—Susswein v. Pennsylvania 
Steel Co., C.C.N.T., 184 F. 102, af¬ 
firmed 186 F, 1023, 108 C.C.A 569, 
certiorari denied 223 XJ.S. 722, 32 
S.Ct 524, 56 L.Ed. 630. 

N.T.—Smith v. Brady, 17 N.T. 173, 
72 Am.Dec. 442. 

65. XJ.S.—Susswein v. Pennsylvania 
Steel Co., supra. 

ee. N.J.—Fry v. Miles, 69 A 246, 
71 N.XLaw 293. 

67. W.Va.—^Dillon & Harrison v. 
Suburban Land Co., 80 S.E. 471, 78 
W.Va. 363. 

71 C.J. p 99 note 45, 

68. Tenn.—Sadler v. Middle Tenn. 
Elec. Membership Corp., 259 S.W. 
2d 544, 36 Tenn.App. 495. 

Tex.—Colbert v. Dallas Joint Stock 
Land Bank of Dallas, 102 S.W.2d 
1031, 129 Tex. 285. 

San Augustine Independent 
School Dist V. Freelove, Civ.App., 
195 S.W.2d 175, error refused no 
reversible error. 

71 C.J. p 100 note 46. 

768 


165. Tenn.—Sadler v. Middle Tenn. 
Elec. Membership Corp., 259 S.W. 
2d 644, 36 Tenn App. 405. 

71 C.J. p 100 note 47. 

70. Idaho.—Eastern Idaho Loan and 
Trust Co. V. Blomberg, 113 P.2d 
406, 62 Idaho 497. 

Minn.—^Tlijarvl v. Brockphaler, 7 N. 

W.2d 314, 213 Minn. 385. 

N.C.—Goldston Bros. v. Newkirk, 64 
S.E.2d 424, 233 N.C. 428. 

Tex.—^Dallas Joint Stock Land Bank 
V. Colbert, Civ.App., 127 S.W.2d 
1004, reversed on other grounds 
Colbert v. Dallas Joint Stock Land 
Bank, 150 S.W.2d 771, 136 Tex. 
268. 

71 C.J. p 100 note 48. 

Whiat constitutes entire contract see 
Contracts §§ 331-336. 

Acceptance not shown 
Where builders* failure substan¬ 
tially to perform written contract 
to erect a building for defendant on 
land owned by him was without ex¬ 
cuse, limited occupancy by defend¬ 
ant with understanding that such 
occupancy was necessary in order 
that required radio equipment tests 
could be made in such building ou 
the location constituted no such ac¬ 
ceptance by defendant of benefits 
from partial performance as would 
support any recovery on builders’ 
claims on quantum meruit for labor 
and materials allegedly furnished 
and used on building in addition to 
reciprocal obligations under con¬ 
tract. 

Tex.—^Bule v. Hofheim^ Civ.App., 254 
S.W.2d 852. 
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Thus recovery after the performer’s breach or 
abandonment of the contract may be denied where 
part performance was of no benefit or value to the 
recipient,or where part performance was of some 
benefit, but defendant entitled to full performance 
did not voluntarily accept the part performance,^^ 
as where from the nature of the contract and cir¬ 
cumstances defendant had to receive the benefits 
of part performance in advance of full performance 
yet was under no obligation to pay until performance 
had been completedJ^ Where plaintiff abandons an 
unapportionable contract for work or materials, the 
special contract continues to exist despite plaintiff’s 
breach, and the existence of such contract precludes 
recovery for part performance as on a quantum mer¬ 
uit or quantum valebat.'^^ 

g 35 . - Full Performance Excused 

a. In general 

b. Act of God or catastrophe 

c. Illness or death of performer or recip¬ 

ient; epidemic 

d. Act of third person or public regula¬ 

tion 

e. Act of defendant 

f. Waiver by defendant 

a. In Grenoral 

Where he has a legally sufficient excuse for failure 
to render full performance, one furnishing beneficial serv¬ 
ices or materials In part performance may recover on an 
Implied contract. 

One furnishing beneficial services, work, or inci- 
dental materials in part performance of an express 
contract may recover therefor on the basis of an 


implied contract where he had a legally sufficient 
excuse for failure to render full performance.'^'’ 
Recovery may,'?® or may not,'*^ be denied where the 
partial performance was of no benefit to the recip¬ 
ient. 

b. Act of God or Catastrophe 

Where, without fault attributable to the performer, 
full performance was prevented by an act of God or In¬ 
evitable casualty, or fire, he may recover on a quantum 
meruit, or a quantum valebat for the partial performance. 

A party may recover as on a quantum meruit or 
quantum valebat for the reasonable value of work 
or materials furnished in part performance of his 
contract where, without fault or responsibility at¬ 
tributable to him, full performance was prevented 
by act of God or inevitable casualty,or by fire.*^^ 
Where the facts and contract provisions place the 
risk of loss on plaintiff, however, recovery in quan¬ 
tum meruit will be denied for part performance 
where full performance was prevented by a catas- 
trophe.8® It has been held that in the case of em¬ 
ployment for an indefinite term there can be no 
quantum meruit recovery for services rendered 
where full performance was prevented by act of 
God.8i 

c. Illness or Death of Performer or Eecipient; 

Epidemic 

Recovery on a quantum meruit for part performance 
may be had where full performance was prevented by Ill¬ 
ness, Injury, death, or epidemic. 

The right of recovery as on a quantum meruit 
for part performance of a contract for work and 
labor has been recognized where full performance 
was prevented by the illness,** injury,*3 or death®* 


71. Idaho.—Eastern Idaho Loan &j 
Trust Co. V. Blomberg, 113 P.2d 
40C, 62 Idaho 497. 

Minn.— Ylljarvi v. Brockphalcr, 7 N. 

W.2d 314, 213 Minn. 386. 

71 G.J. p 101 note 49. 

Conferment of benefit generally see 
supra § 6. 

72. Conn.—^Kelley v. Hance, 142 A. 
683, 108 Conn. 186. 

71 C.J. p 101 note 60. 

73. N.y.—Smith v. Brady, 17 N.T. 
173, 72 Am.D. 442. 

71 C.J. p 101 note 61. 

74. Miss.—Greenwood Lumber Co. v. 
Lanham, 91 So. 703, 129 Miss. 40. 

71 C.J. P 101 note 62. 

Existence of executory express con¬ 
tract as precluding implication of 
contract see supra § 27. 

75- Wls.—Charles v. Umentum, 63 
N.W.2d 706, 261 Wis. 647. 

71 C.J. p. 101 note 66. 

78. Or.—West v, McDonald, 127 P. 

784, 786, 64 Or. 203. 

71 C.J. p 102 note 57, 

98 C. J.S.—49 


Conferment of benefit generally see 
supra S 3. 

77. Wls.—Charles v. Umentum, 63 
N',W,2d 706, 261 Wls. 647. 

78. N.T.—Matter of Water Supply 
In New York, 124 N.Y.S. 1053, 140 
App-Dlv. 203, rehearing denied 126" 
N.Y.S. 1124, 140 App.Piv. 936, af¬ 
firmed 94 N.B. 1092, 201 N.T. 637. 

71 C.X p 102 note 59. 

78. N.T.—F. M. Gabler, Inc. v. Ev¬ 
ans Laboratories, Inc., 223 N.Y.S. 
408, 129 Misc. 911. 

71 C.J. p 102 note 60. 

of aotlon held not on qnaatnm 
suaxoit 

Counterclaim demanding payment 
of full contract price for materials 
to he furnished and work to be done 
on building which was damaged by 
fire before work had been completed, 
in reliance on contract provision that, 
if premises or any part thereof 
should be destroyed by fire or oth- 
j erwise, the full contract price should 
I become due and payable forthwith, 
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did not allege a cause of action based 
on quantum meruit. 

N.J.—Anfleld v. Love, 69 A.2d 27. 6 
N.J.Super. 347. 

sa Ky.—Louisville Foundry etc. 
Co. V. Patterson, 93 S.W. 22, 29 
Ky.L. 349. 

71 C.J. p 103 note 61. 

81. Ind.—Williams v. Butler, 106 N. 
B. 387, 107 N.B. 300, 68 Ind.App. 
47. 

71 C.J. p 103 note 62. 

Recovery at stipulated rate on dis¬ 
charge or resignation of employee 
after rendition of services under 
contract for Indefinite term see 
Master and Servant 5 89. 

82. Conn.—^Byan v. Dayton, 25 Conn. 
188, 65 Am.D. 560. 

71 C.J. p 103 note 68. 

83. Vt —Hubbard v. Belden, 27 Vt. 

! 645. 

84. N.H.—Stanley v. Kimball, 118 A. 
686, 80 N.H. 431. 

71 aL p 103 note 65. 
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of the performer, or by an epidemic rendering it un¬ 
safe to remain at the place of work.85 Recovery 
will be denied, however, where it appears that the 
performer has already received all compensation to 
which he was entitled,*® or where, it has been held, 
service was for an indefinite term.**^ 

(L Act of Third Person or Public Regulation 

Generally, one may recover as on a quantum meruit 
or quantum valebat for part performance of services or 
Tnateriala where full performance was prevented by the 
act of an independent agency. 

Generally speaking, one may recover as on a quan¬ 
tum meruit or quantum valebat for the reasonable 
value of part performance of services, work, or ma¬ 
terials where full performance was prevented by 
the act of an independent agency,** such as a third 
person,** or by public regulations.*® However, re¬ 
covery will be denied where part performance was 
of no benefit to defendant,*^ or where the consent of 
a third person was made a condition precedent to 
compensation and was not secured.** It has been 
held that, in the absence of a provision to the con¬ 
trary, a strike of his own workmen will not excuse 
nonperformance by plaintiff so as to permit recovery 
on a quantum meruit for the portion of the work 


done before the strike.** 

e. Act of Defendant 

Recovery for part performance-of a contract for work 
and labor or Incidental materials may be had on an im¬ 
plied contract where full performance was prevented by 
the act or omission of the defendant, unless the defend¬ 
ant acted within his rights in preventing full performance 
and unless the partial performance was of no benefit to 
hrm. 

One cannot recover on a quantum meruit or quan¬ 
tum valebat for the value of services or incidental 
materials which he has been prevented from furnish¬ 
ing by the other party, but must recover, if at all, for 
a breach of the contract,*^ as in a case where the 
work and materials were never accepted by defend¬ 
ant and were expended on an object that remained 
the property of plaintiff.*® However, one prevented 
from completing work imder an express contract 
by default of the other party may waive the contract 
and sue on a quantum meruit or quantum valebat for 
what he has already done.** 

Thus recovery for part performance of a contract 
for services, work, and labor or incidental materials 
may be had on the basis of an implied contract where 
full performance was prevented by the act or omis¬ 
sion of defendant,*"^ as where full performance was 


S5. Me.—^Lakeman v. Pollard, 43 Me. 

463, 69 Am.D. 77. 

71 C,J. p 103 note 66. 

86 . Conn.—^Leahy v. Cheney, 98 A. 
132, 90 Conn. 611, L.R.A.1917D 809. 

71 C.J. p 103 note 67, 

Payment as defense generally see 
Infra § 40. 

87. Ind.—Williams v. Butler, 106 N. 

B. 387, 107 N.B, 300, 68 Ind^p. 
47. 

71 C.J. p 103 note 68. 

88 . N.T.—^Towers v. Doroshaw, 159 
N,T.S.2d 367, 5 Misc,2d 241, 

Oondemnatioii proceedings 
Pa.—^West V. Peoples First Nat. Bank 
& Trust Co., 106 A.2d 427, 378 Pa. 
275. 

89. Tex.—^Ployd Willis & Co. v. Ror- 
rison, Civ.App., 11 S.W.2d 364. 

71 C.J. p 104 note 70. 

sa N.T.—^Welser v. Stadium of 
Carnarsie, 244 N.T.S. 61, 137 Misc, 
881. 

71 C.J. p 104 note 71. 

Txeasxuey Department regnlatloxis 
Where plaintiffs were entitled to 
one thousand dollars if they suc¬ 
ceeded in unblocking defendant’s 
funds and were entitled to recover 
expenses actually incurred if they 
were unsuccessful and plaintiffs 
were neither successful nor unsuc¬ 
cessful because action of treasury 
department made further efforts of 
plaintiffs unnecessary, plaintiffs 
were not entitled to agreed amount 


and were not limited to recovery of 
expenses actually incurred but were 
entitled to reasonable value of serv- 
i ices rendered by them. 

N.T.—Oliphant v. Kalman, 86 N.T. 

S. 2d 354. 

Building permit 

Where plaintiff paid defendant five 
hundred dollars as a deposit for 
construction of a house and parties 
were unable to obtain a building 
permit and plaintiff sued to recover 
the deposit, defendant might he en¬ 
titled to recover the damages sus¬ 
tained for work, labor, and services 
rendered by him. 

N.T.—Gallo V. Brengard Const. Co., 
148 N.T.S.2d 790, 1 A.D.2d 840. 

91. Tex.—^Binz v. National Supply 
Co., Civ.App., 105 S.W. 543. 

Conferment of benefit generally see 
supra § 6. 

92. Md,—Townes v. Cheney, 79 A. 
690, 114 Md. 362. 

71 C.J, p 104 note 73. 

93. N.T.—^Levins v. Phillips, 152 N. 

T. S. 1026, 90 Misc. 393. 

94. N.T.—Wheeler v. Woods, 120 
N.T.S. 80. 

71 C.J. p 104 note 76. 

Prevention of full performance by 
defendant in case of contracts 
generally see Contracts §§ 611~ 
512. 

95. Mich.—Hosmer v. Wilson, 7 
Mich. 294, 74 Am.D. 716. 

71 C.J. p 104 note 77. 
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96. Kan.—Schuette v. Ross, 190 P. 
2d 198,164 Kan. 432. 

Mont.—Smith v. Gunniss, 144 P.2d 
186, 115 Mont. 362. 

71 C.J. p 104 note 78. 

Breach authorizing rescission gen¬ 
erally see supra § 31. 

97. Ala.—Braswell v. Malone, 78 So. 
2d 631, 262 Ala. 323. 

Cal.—Oliver v. Campbell. 273 P.2d 
15, 43 C.2d 208—Adams v. Pugh, 7 

C. 161. 

Sloan V. Stearns, 290 P.2d 382, 
137 C.A.2d 289. 

Colo.—Milner v. Ruthven, 178 P.2d 
417, 116 Colo. 22. 

D.C.—Sterling v. Marshall, Mun.App., 
54 A.2d 353. 

Idaho.—^Pierson v. Pierson, 115 P.2d 
742, 63 Idaho 1. 

Md.—^Palmer v. Brown, 40 A.2d 614, 
184 Md. 309. 

Mich.—McLaughlin v. Shamaly, 26 
N.W.2d 733, 317 Mich. 127. 

Mo.—Oliver L. Taetz, Inc. v. Groff, 
253 S.W.2d 824, 363 Mo. 825— 

Puhler V. Gohman Sc Levine Const. 
Co., 142 S.W.2d 482, 346 Mo. 588. 

Martin v. Martlnous, App., 219 
SW.2d 667—^Rodgers v. Levy, APP.. 
199 S.W.2d 79—Graves v. Mei> 
chants & Mechanics Mut. Fire Ins. 
Co.. 139 S.W.2d 1039, 236 Mo.App. 
543. 

Mont.—Smith v. Gunniss, 144 P.2d 
186, 115 Mont. 862. 

Neb.—Thompson v. Goffey, 72 N.W. 
314, 52 Neb. 317—Omaha Consol. 
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prevented by the act of defendant or recipient in 
abandoning the work on which the performer was 
engaged,^® or in assaulting plaintiff,or in notify¬ 
ing plaintiff to stop work for causes for which 
plaintiff was not responsible,^ or in wrongfully dis¬ 
charging plaintilf.3 

Similarly, recovery for part performance may be 
had on an implied contract where full performance 
was prevented by defendant in wrongfully ordering 
the performer of work to quit the premises,3 or in 
completing the work himself or through others,^ 
canceling plaintiff’s contract without justification,® 
or under a statutory option,® or arbitrarily terminat¬ 
ing it,*^ as where defendant terminated the contract 
prematurely.® Such relief may be authorized by the 
recipient’s failure to fulfill his agreement by furnish¬ 


ing data or equipment essential to prosecution of the 
work,® or to supply sufficient water or by de¬ 
fendant’s refusal to complete the transaction after 
plaintiff has performed his part.^^ 

Recovery as on a quantum meruit or quantum val- 
ebat may be denied where partial performance was 
not beneficial to the other party,although lack 
of benefit will not in all cases preclude recovery on 
the basis of an implied contract.^® Recovery on 
a quantum meruit or quantum valebat may be denied 
where the evidence does not sustain the claim that 
full performance was prevented by the recipient’s 
wrongful act,as where the other party did not 
prevent the rendition of such services,!® or acted 
within his rights in preventing their rendition,!® as 
where defendant’s act was lawful and the result 


Vinoffar Co. v. Burns, 68 N.W. 492, 
49 Neb. 229. 

N.J.—Goldman v. Shapiro, 84 A.2d 
638, 16 N.XSuper. 324. 

N.T.—Towers v. Doro.shaw, 169 N. 
T.S.2d 367, 5 Mlsc.2d 341. 

Slosel V. Barret Textile Corp., 
64 N.T.S.2d 223. 

N.C.—Barron v. Cain, 4 S.E.2d 618, 
216 N.C. 282. 

Or.—^Dickson v. Emmerson, 61 P.2d 
439, 164 Or. 668. 

^ex.—Tower Contract inff Co. v. 
Flores, Civ.App., 294 S.’W.2d 266, 
error granted—Texas As.soclates v. 
Joe Bland Const, Co,, Civ.App., 222 
S.W.2d 413, refused no reversible 
error—^Walker v. Scott, Civ.App., 
164 S.’W,2d 586, reversed on other 
grounds Scott v. Walker, 170 S.W. 
2d 718, 141 Tex. 181. 

Wash.—Hopkins v. Smith, 276 P.2d 
782, 46 Wa,sh.2d 648. 

Wls.—Guentnor v. Gnagl, 46 N.W. 

194, 258 Wls. 383. 

71 C.J. p 105 note 79. 

Ardsltect’s oertlfloate 

Where subcontract wa.s lot by gen¬ 
eral contractor cmiHoyed to erect 
dwelling house, subcontractor was 
not barred from recovery from own¬ 
ers of value of materials and labor 
furnished, for failure to secure ar¬ 
chitect's cortiflcalo as required by 
contract between general contractor 
and owners where subcontractor was 
prevented from furnishing certill- 
cate for work completed by acts of 
owners in releasing general contrac¬ 
tor from further performance of his 
contract. 

Ill.—Cody V. Schwill, 23 N.E.2d 223, 
301 llLApp. 660. 

Hecessity of benefit 
Where anything has been done 
from which the other party has re¬ 
ceived a substantial benelit, and 
which he has appropriated, a recov¬ 
ery may be had based on such ben¬ 
efit; but where the nature of ben¬ 


efit received by the employer is such 
that it cannot be abandoned by him 
on termination of contract which he 
has a right to terminate, the em¬ 
ployer win not be required, under 
modification to quantum meruit rule, 
to pay for the receipt of such ben¬ 
efit 

Tenn.—^Robinson v. Burabilt Mfg. 
Co., 260 S.W.2d 174, 105 Tenn. 452. 

98. Mo.—Rust Sash & Door Co. v. 
Bryant, App., 124 S.W.2d 644. 

71 C.J, p 106 note 80. 
aoCere advice not abandonment 
Act of landowner’s son in telling 
well drilling contractor who had been 
engaged by landowner to drill well 
and who, after partial performance, 
was considering abandonment of the 
contract, that contractor had no al- 1 
ternative but to complete perform¬ 
ance was mere advice that he was 
bound by his contract to perform it, 
and was not an abandonment of the 
contract on the part of the landown¬ 
er or an authorization of future per¬ 
formance by the contractor on a 
quantum meruit basis. 

Minn.—^Ylijarvi v. Brockphaler, 7 N. 

I W.2d 314, 213 Minn. 385. 

99. N.J.—Tricolo v. Centalanza, 126 
A. 741, 2 N.J.Misc. 1157, afllrmed 
129 A. 923, 101 N.J.Law 670. 

71 C.J. p 106 note 81. 

1. N.T.—Shapiro v. Mollat, 168 N.Y. 
S. 723. 

71 C.J. p 106 note 82. 

2. Ill.—Burke v. Martin, 82 N.B.2d 
610, 336 ni.App. 642. 

71 C.J. p 106 note 83. 

3. Idaho.—^Pierson v. Pierson, 115 
P.2d 742, 63 Idaho 1. 

71 C.J. p 106 note 84. 

4. D.C.—Sterling v. Marshall, Mun. 
App., 64 A.2d 363. 

71 C.J. p 106 note 85. 

5. N.T.—O’Dwyer v. Smith, 77 N.X. 
S. 88, 38 Mlsc. 136. 
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6L La.—Wickliflfe v. Cooper & Sper- 
ier, 120 So. 62, 167 La. 689. 

71 C.J. p 106 note 87. 

7- Md.—Palmer v. Brown, 40 A.2d 
514, 184 Md. 309. 

Mass.—^Monast v. Brodeur, 109 N.E. 

2d 174, 329 Mass. 767. 

Wis.—Guentner v. Gnagl, 46 N.'W*.2d 
194, 258 Wis. 383. 

71 C.J. p 106 note 88. 

8. U.S.—^The Avenger, Ala., 261 F. 
19, 163 C.C.A. 260. 

71 C.J. p 106 note 89. 

9. Tex.—^Texas Associates v. Joe 
Bland Const. Co., Civ.App., 222 S. 
W.2d 413, refused no reversible 
error. 

71 C.J. p 107 note 90. 

10. Hawaii.—^Hanuu v, Williams, 2 
Hawaii 233. 

71 C.J. p 107 note 91. 

XL Ill.—^Fallon v. Bauguth, 253 III. 
App. 328. 

71 C.J. p 107 note 92. 

Broker’s right to commissions on 
failure or refusal of principal or 
customer to consummate trans¬ 
action see Brokers § 96. 

12. N.T.—Kaufman Advertising 
Agency v. Snell cnburgh, 88 N.T. 
S. 199, 43 Misa 317. 

71 C.J. p 107 note 93. 

Conferment of benefit generally see 
supra § 6. 

13. Cal.—Boyd v. Bargagliotti, 107 
P. 160, 12 C.A. 228. 

71 C.J. p 107 note 94. 

14. Ala—Ollinger & Bruce Dry 
Dock Co. V. James Gibbony & Co., 
81 So. 18, 202 Ala. 516. 

71 C.J. p 107 note 96. 

15. Mich.—Locke v. Wilson, 93 N. 
W. 400, 136 Mich. 693. 

le: N.J.—^Bernard v. Hoboken, 27 N. 
J.Law 412. 
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thereof not such as necessarily to prevent plaintiff 
from completing his contract.^'^ In support of the 
defense that his prevention of full performance was 
not wrongful, it is competent for defendant to show 
that under the existing circumstances plaintiff would 
have lost more by fully performing than by not per- 
forming.i^ Recovery under the common counts may 
be denied where the contract expressly provided 
for the rights of the parties in the event of a breach 
by either and on prevention of completion by de¬ 
fendant, a contractor may be denied the right to re¬ 
cover for work or materials furnished by a subcon- 
tractor.20 

f. Waiver by Defendant 

Recovery on a quantum meruit tor part performance 
may be permitted where completion of the contract was 
waived by the other party. 

One may recover as on a quantum meruit for part 
performance where completion of the contract was 
waived by the other party,^! as where defendant ac¬ 
cepted work not in accordance with contract pro¬ 
visions, as discussed supra § 33, and waived defects 
therein.22 Where provisions of a contract fixing the 
rate or amount of compensation have been waived 
by the party sought to be charged, the performer of 
services may recover on the basis of a quantum mer- 
uit.2® Thus a party to an entire contract accepting 


benefit of work done, with knowledge that the con- 
tract has not been fully performed, or will not be, 
is responsible for the value of the work.2* 

§ 36. Additional or Extra Work 

Recovery may be had as on a quantum meruft where 
services were performed which wore not provided for in 
the contract; but there can be no recovery tor such work 
in the absence of an express or implied contract to pay 
therefor or where such recovery is precluded by a pro- 
Vision of the contract itself# 

The fact that a contract fixes compensation for 
specified services does not preclude recovery on a 
quantum meruit of the reasonable value of services 
rendered and accepted which are extra in the sense 
that they are not covered by the contract,®® and re¬ 
covery may be had as on a quantum meruit where 
services were performed which were not originally 
contemplated or provided for in the contract.®® The 
belief of defendant that the extra services were 
within the terms of the contract is immaterial.®^ 

Performance at the request or with the assent of 
the other party, express or implied, entitles one to 
recover in quantum meruit or quantum valebat for 
extra or additional work or materials for which 
compensation was not provided in the contract,®® 
as in the case of extra or additional work occasioned 
by an authorized deviation from the contract,®® or 


17. N.T,—^Levins v. Phillips, 152 N. 
T.S. 1026, 90 Misc. 393. 

71 C.J. p 107 note 98. 

18. Ohio.—Cleveland Co. v. Standard 
Amusement Co., 133 N.B. 615, 103 
Ohio St. 382. 

71 CJ. P 107 note 99. 

19. Tex.—Neblett v. McGraw & 
Brewer, 91 S.W. 309, 41 Tex.Civ. 
App. 239. 

71 C.J. p 107 note 1. 

20. U.S.—Pernald Woodward Co. v. 
Conway Co., D.C.N.H.. 229 P. 819. 

71 CJ. p 107 note 2. 

21. Ala.—^Howell v. Dodd, 157 So. 
211. 229 Ala. 393. 

71 C. J. p 108 note 3. 

22. Mass.— Cueroni v. Coburnville 
Garage, 62 N.E.2d 16, 316 Mass. 
135. 

71 CJ. p 108 note 6. 

23. La.—Churchill v. Thomas, 2 La. 
App. 153. 

71 C.J. p 108 note 6. 

24 . N.J.—Englander v. Ahramson- 
Kaplan Co., 109 A. 307, 94 N.J.Law 

25. 

25. Ala.—Coipiis Jails dted in 
Bonie v. Grlffln. 40 So.2cl 870, 872, 
252 Ala. 299. 

Oa.—Maddox v. Powell, 193 S.B. 789, 
66 Ga.App. 739. 

Mass.—Glazer v. Lerman, 116 IT.E.2d 
569, 330 Mass. 673. 


Tex.—City of Galveston v. O’Mara, 
Civ.App., 146 S.W.2d 416. affirm-1 
ed City of Galveston v. Heifernan, 
165 aw.2d 912, 138 Tex. 16. 
Wash.—Schuehle v. City of Seattle, 
92 P.2d 1109, 199 Wash. 676. 

71 C.J. p 108 note 16. 

Segregation of extra work impossi¬ 
ble 

Where Navy authorized extra work 
to be done by subcontractor in pres¬ 
ervation of vessels for inactivation, 
and Navy in settling with contractor 
considered contractor’s inclusion of 
subcontractor’s extra work claims in 
contractor’s own claims, and segre¬ 
gation of subcontractor’s original 
work from its extra work was im¬ 
possible, subcontractor’s assignee 
could sue for value of total work 
performed by subcontractor instead 
of suing on contract and also for 
extra work, and contractor was es¬ 
topped by manner of handling sub¬ 
contractor’s account in settlement 
with Navy to question value of sub¬ 
contractor's extra work. 

Cal.—Dodge v. Harbor Boat Bldg. 
Co., 222 P.2d 697, 99 C.A.2d 782. 

26. Ga.—Maddox v. Powell, 193 S.B. 

789, 66 Ga.App. 739. 

Ii£a,ss.—aiajzer v. Lerman, 116 N.E.2d 
569, 330 Mass. 673. 

Minn.—Sagl v. Hirt, 53 N.W.2d 721, 
236 Minn. 281. 
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Tex.—Shear v. Bruyere, Civ.App., 187 
S.W. 243. 

Wash.—Schuehle v. City of Seattle, 
93 P.2d 1109, 199 Wash. 675. 

71 C.J. p 108 note 17. 

Contract silent as to compensation 
see supra § 29. 

27. Minn.—Sagl v. Hirt, 52 N.W.2d 
721, 236 Minn. 281. 

28. TJ.S.—Shipley v. Pittsburgh & L. 
B. R. Co., D.C.Pa., 68 F.Supp. 396, 
modified on other grounds 70 F. 
Supp. 870 —Schiavi v. Mayor and 
City Council of Baltimore, D.C.Md., 
40 F.Supp. 184. 

Ga.—Maddox v, Powell, 193 S.B. 789, 
56 Ga.App. 739. 

Mass.—Glazer v. Lerman, 116 N.E.2d 
569, 330 Mass. 673. 

Wash.—Schuehle v. City of Seattle, 
92 P.2d 1109, 199 Wash. 675. 

71 ax p 109 note 18. 

Hoasekeeping services 

An express contract to pay for sec¬ 
retarial services did not exclude the 
existence of an implied contract to 
pay an additional sum for house¬ 
keeping services. 

Mich.—In re Dunnigan’s Estate, 276 
N.W. 632, 282 Mich. 600. 

29. TJ.S.—Blair v. 0. S., for Use and 
I Ben. of Gregory-Hogan, C.C.A. 

Ark,, 147 F.2d 840, modified on oth- 
I er grounds 150 F.2d 676. 
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extra services rendered necessary by fire,®® or re¬ 
sulting from the fault of defendant.®^ 

Such relief may be granted with respect to extra 
services rendered and accepted beyond the scope of 
a contract requiring only board and incidental serv¬ 
ices,®® or for services rendered after abandonment 
or termination of an express contract therefor,®® 
as in the case of services performed after completion 
of the original contract and with the agreement or 
acquiescence of the recipient.®^ Similarly, such 
relief may be granted with respect to services ren¬ 
dered after the expiration of the time provided for 
by contract,®® or services performed after institution 
of suit on the contract.®® 

There can be no recovery for extra work in the 
absence of an express or implied agreement to pay 
therefor,®*^ where it is performed without the knowl¬ 
edge or consent of the other party,®® or where re¬ 
covery for the extra services is precluded by a pro¬ 
vision of the contract.®® It has been held that no 


quantum meruit recovery may be had for extra work 
beyond the scope of the contract,^® or for additional 
services rendered after expiration of the contract 
term.^^ No quantum meruit recovery for extra 
services may be had where defendant protested as 
soon as he learned the additional work had been 
done,^® where it was not shown that such work was 
necessary^® or authorized,or where the evidence 
negatives an implied promise to pay therefor, and, 
where statute precludes a public organization from 
entering into a contract unless written and duly 
executed, recovery has been denied on a quantum 
meruit for extra work not covered by the written 
contract.^® 

Failure to comply with contract provisions relat¬ 
ing to extra or additional work has been held to pre¬ 
clude recovery on a quantum meruit,4® although 
other authorities are to the contrary.^ 

Recovery on contract is not precluded by perform¬ 
ance of additional or extra work.^® 


IV. ACTIONS 


§ 37. Nature and Form of Remedy 

a. In general 

b. Law or equity 

a. In General 

An action to recover for work and labor and In¬ 


cidental materials furnished may be on an express con¬ 
tract or it may be In assumpsit on one of the common 
counts. 

Where recovery is sought for services rendered, 
work and labor performed, or incidental materials 
furnished, the remedy may be by an action on an 


Cal.—City Street Improvement Co. 

V. Kroh, 110 P. 933, 158 C. 308, 
Mass,—Olazer v. Lerman, 116 N.E.2d 
560, 330 Mass. 673. 

Wash.—Schuehlo v. City of Seattle, | 
92 P.2d 1100, 190 Wash. 676. 

30. Okl.—^Berry v. Barbour, 279 P.2d 
335. 

31. Wash.—Nelson v. City of Seat¬ 
tle, 38 P.2d 1034, 180 Wash. 1. 

71 C.J. P 109 note 20. 

Moving railroad cars 

If it is the duty of railroad com¬ 
pany under its contract of transpor¬ 
tation to move railroad cars placed 
alongside steamships docked at 
piers in order to make each car ac¬ 
cessible to tackle for loading and 
unloading, and company refuses to 
perform such duty, the shipper may 
recover for cost to it of the service 
irrespective of any promise or de¬ 
nial of liability by the railroad, and 
stevedoring company acting under 
contract with vessel representing 
shipper would be entitled to recover 
against railroad for the rendition of 
such services as a part of its duty 
under contract of loading and un¬ 
loading cars. 

U.S.—>Jarka Corp. of Baltimore v. 
Pennsylvania R. Co., C.A.Md., 130 
F.2d 804. 


32. Meiss.—Oatley v. Duprey, 44 N. 

E. 2d 675, 312 Mass. 281. 

71 C.J. p 109 note 21. 

33- U.S.—City of Newport News v. 
Potter, Va, 122 P. 321, 68 C.aA. 
483. 

71 C.J. p 109 note 22. 

Effect of rescission or mutual aban¬ 
donment of contract generally see 
supra S 31. 

34. Cal.—^Parkford v. Union Drill¬ 
ing & Petroleum Co., 5 P.2d 440, 
118 C.A. 638. 

71 C.J. P 100 note 23. 

35. Tex.—^Alamo Mills Co. v. Her¬ 
cules Iron Works, 22 S.W. 1097, 
1 Tex,Clv.App. 683. 

71 C. J. p 109 note 24. 

38. Tex.—Stine Oil & Gas Co. v. 

English, Civ.App., 186 S.W. 1009. 

71 C. J. p 109 note 25. 

37. S.C,—^Hort v. Norton, 12 S.C.Li. 
22 

71 C.J. p 110 note 26. 

38. U.S.—Shipley v. Pittsburgh & 
D. B. R. Co., D.C.Pa, 68 P.Supp. 
396, modified on other grounds 70 

F. Supp. 870. 

39. Ohio.—Harding v. Montgomery 
Ward Co., App., 58 N.B.2d 75. 

40. La.—Finley v. Danna, App., 76 
So.2d 571. 

I 71 C.J. p 110 note 28. 
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41. Colo.—Ryan v. School Dlat. No. 
26, Arapahoe County, 270 P. 865, 
84 Colo. 385. 

71 C.J. p 110 note 29. 

42. La—Finley v. Danna, App., 76 
So.2d 671. 

43. La—Finley v. Danna^ supra 

44. La—^Finley v. Danna, supra. 

45. Mo.—^Nolan v. Consolidated 
School Dlst. No. 3 of Callaway 
County, 300 S.W. 623, 222 Mo.App, 
59. 

46. Mo.—^Ruemmell-Dawley Mfg. 
Co. V. May Department Stores, 
App., 231 S.W. 1031. 

71 C.J. p 110 note 31. 

47. Mass.—^Norwood v. Lathrop, 69 
N.E. 650, 178 Mass. 208. 

71 C.J. p 110 note 32. 

48. N.Y.—^Turner v. Haight, 16 N. 
T. 466. 

71 C.J. p 110 note 33. 

Quantum meruit goes only to excess 
work 

Recovery in quantum meruit goes 
only to work performed In excess of 
that called for by the agreement 
U.S.—City and County of San Fran¬ 
cisco V. Transbay Const Co., C.C. 
A.Cal., 134 F.2d 468, certiorari de- 
I nied 64 S.Ct 52, 320 U.S. 749, 88 
L.Ed. 445. 
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express contract, or it may be in assumpsit on one 
of the common counts.*® In either case the basis 
and vital elements of the action are the servi“® 
performed and the amount due for such services,s® 
and hence, whether the claim is based on an express 
contract for an agreed price or on quantum meruit 
is usually not material.®^ If the basis on which r^ 
covery is sought is an express contract, plaintiff 
should bring a special action on the contract,®® but 
if recovery is sought on the basis of an implied con¬ 
tract, suit may and should be brought under the 
common counts,®® since an action founded on quan¬ 
tum meruit for services rendered, strictly speaking, 
is not on the contract at all, but the contract is 
merely offered in evidence to sustain plaintiff’s 
case, and as proof of his compliance with its terms.®* 

It has been said that an action for the reasonable 
value of services rendered is always in quasi con¬ 
tract,®® and where services are contracted for, re¬ 
ceived, and accepted without any specification as to 


what the compensation for the services shall be, the 
recovery for the value of the services must be by 
an action on a quantum meruit.®® 

In determining whether a suit for work and labor 
is brought on a special contract or is an action on 
the common counts, the fact that plaintiff sets out 
the contract does not necessarily constitute such as 
his cause of action,®^ and, irrespective of whether 
a special contract is pleaded, where a complaint al¬ 
leges, in substance, that plaintiff performed services 
at the special instance and request of defendant, 
and that the reasonable value thereof was a certain 
sum, it will generally be construed as stating a cause 
of action in quantum meruit,®® although where 
plaintiff pleads an existing, executory contract his 
complaint will not be construed as brought under 
the common counts.®® The fact that the complaint 
refers to “reasonable value” does not necessarily 
make it one in quantum meruit,®® and where plain¬ 
tiff pleads a special contract and asks for damages 


49. Alaska,—Flyum v. Alaska Pack¬ 
ers* Ass'n, 5 Alaska 200. 

Cal.—Leoni v. Delany, 188 P.2d 766, 
83 C.A.2d 303, rehearinff denied 
189 P.2d 517, 83 C.A.2d 303. 
ijex.—^Bratcher v. Moore, Civ.App., 
219 S.W.2d 527. 


Beoovery on specf.^ qontraot or on 
^inanttun snemit 

Under the provisions of statute, 
where plaintiff’s petition sets out 
the facts of his case, stating a spe¬ 
cial contract, the work done there¬ 
under, and, its value, he is, on proof 
of such facts, entitled to recover If 
he could have recovered at common 
law either on the special contract or 


on quantum meruit. 

Kan.— Usher v. Hiatt, 21 Kan. 548. 
SO. Cal.—Leoni v. Delany, 188 P.2d 
766, 83 C.A.2d 303, rehearing de¬ 
nied 189 P.2d 617, 83 C.A.2d 303. 


51. Cal.—Leoni v. Delany, supra. 
TTnneoessary to state whethac action 

on express or Implied agreement 

_^Fallon v. Esher, 68 Pa.Dist, & 

Co. 225. 

52. U.S.—Schwasnick V; Blandin, 

C.C.AVt., 65 P.2d 354. 

71 C.jr. p 110 note 34. 

53 . U.S.—^Pipe & Tube Bending Cor¬ 
poration of America v. Cornine- 
Hakanson Die-Castlng Co., C.C.A. 
N.J., 27 F.2d 32. 

71 C.J. P 110 note 35. 


As stated by Chltty 

** ‘With respect to debts for work 
and labor or other personal services 
and for materials used in performing 
the work, it is a rule that If preceded 
hy the defendant’s request, then, 
however special the agreement was, 
yet if it were not under seal, and 
the terms of it have been performed 
on the plaintiff’s part and the re¬ 


muneration was to be in money, it is 
not necessary to declare specially, 
and the common indebitatus count 
is sufficient.’ 1 Chltty PI. 48.” 
l^.J.—Scarano v. Scarano, 28 A.2d 
426, 431, 132 N.J.Eq. 362. 

Bees of a public official may be re¬ 
covered in assumpsit for work and 
labor. 

Ala.—Tillman v. Wood, 58 Ala. 578. 
Pa.—Harris v. Christian, 10 Pa. 233. 

Purpose of quantum oounts 

The so-called quantum counts 
were devised to enable plaintiff to 
recover for benefit conferred under 
such circumstances as did not create 
either a true debt or an actionable 
assumpsit, but which benefit the 
parties nevertheless intended should 
be paid for. 

Pa.—^Emerson C. Custls & Co. v. 
Tradesmens Nat. Bank & Trust 
Co., 38 A.2d 409, 166 Pa.Super. 282. 

54 , Mo.—^Kopp V. Moffett, 167 S.W. 
2d 87, 237 Mo.App. 375. 

55 . K.T.—^Moldauer v. Walzer, 96 
N.T.S.2d 818, 197 Misc, 649. 

Becovery ou quasi-coutract theory 
Quasi-contract theory of recovery, 
rather than that of implied contract, 
is the appropriate one where the ob¬ 
ligation is one imposed by law as 
matter of justice to prevent unjust 
enrichment and there is no actual 
factual basis for an Implication of 
intent to pay the reasonable value of 
the services in view of fact that 
each of the parties had a specific, 
but different, price in mind for the 
work. 

N.J.—Shapiro v. Solomon, 126 A.2d 
654, 42 N.J.Super. 377. 
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56. Pa.—^Lach v. Fleth, 64 A.2d 821, 
361 Pa. 340. 

Ott V. Koenig, Com.Pl., 26 l*eh. 
Li.J. 818, 17 Monroe L.R. 42. 
Quantum meruit, in pleading is 
the common count in an action of 
assumpsit for work and labor, 
founded on an Implied assumpsit or 
promise on the part of defendant to 
pay plaintiff as much as he reason¬ 
ably deserved to have for his labor. 
Black L. D. 

51 G.J. p 116 note 1. 

57. Mo.—Joem v. Bang, App., 200 
S.W. 737, 738. 

71 C.J. p 115 note 19. 

58. Ky.—Ballard v. Stevens, 265 
S.W. 700, 200 Ky. 769. 

71 C.J. p 116 note 20. 

Complaint held founded on quantum 
meruit 

(1) In general. 

Mo.—Wilson V. Beming, App., 293 
S.W. 2d 151—^Rodgers v. Levy, 
App., 199 S.W.2d 79. 

(2) Complaint alleging that de¬ 
fendants, owners of all capital stock 
of defendant corporation, agreed to 
sell their stock to plaintiff, that at 
defendant's request, plaintiff render¬ 
ed services to corporation from 
which corporation realized certain 
profits but that thereafter defend¬ 
ants refused to sell or transfer stock 
and that plaintiff was entitled to 
compensation for his services, was 
founded on quantum meruit. 

Ill.—Goldberg v. Hamburger, 96 N.B. 
2d 636, 342 IlLApp. 444. 

59 . Me.—^Emery v. Wheeler, 152 A. 
624, 129 Me. 428. 

71 C.J. P 116 note 21. 

60. Mo.—^Hutchinson v, Swope, App., 
256 S.W. 134. 

71 C.J. P 116 note 22. 
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for its breach by defendant instead of for the rea¬ 
sonable value of his services, the cause of action 
stated is in contract and not in quantum meruit.®^ 
In an action for services rendered and for material 
furnished, the fact that plaintiff’s attorney in his 
opening statement refers to the action as “on ac¬ 
count” docs not indicate in any way or determine 
the nature of the action as on quantum meruit rather 
than an action on a contract.®^ 

Plaintiff’s allegations that he and defendant 
agreed work should be done for its reasonable worth 
do not necessarily allege a contract in haec verba that 
the parties agreed as alleged,®® but merely aver a 
contract either express or implied for performance 
of work for its reasonable valuc.®^ 

Where the terms of a special contract have been 
varied or modified by agreement of the parties, 
an action for the amount due for work and labor 
should be in the form of indebitatus assumpsit, and 
not on the contract,®® and where a recovery is 
sought for patterns made pursuant to a contract, 
an action for work, labor, and material is proper, 
rather than one for goods sold and delivered.®® 
The common count for work and labor and materials 
furnished is not adapted to a claim for unfinished 
work not delivered.®'^ 

Contract payable otherwise than in money. As a 
general rule where, under a contract, the compensa¬ 
tion for work and labor is payable otherwise than 
in money, it must be declared on specially.®® 

b. Law or Equity 

An action to recover in Quantum meruit for work and 
labor and Incidental materials furnished, although equi¬ 
table In nature, Is a remedy provided by common law. 

Although the right to sue on quantum meruit for 
work and labor and for materials furnished is based 

61. Tex.—Oflaere Oil & Renninff Co, 

V. Lee Farm Oil Co., Ctv.App., 230 
S.W. 518. 

71 C.J, p 116 note 23. 

62. Wash.—Adjustment Department, 

Olympia Credit Bureau v. Bro- 
strom, 130 P.2d 67, 15 Wash.2d 193. 

63. Ga.—McLendon v. Moore, 157 
S.E. 214, 42 Ga.App. 680. 

64. Ga.—McLendon v. Moore, supra. 

65. Cal.—Naylor v. 

335, 15 C.A.2d 353. 

66. N.T.—Prince v. Down, 2 B.D. 

Smith 625. 

67. Vt,—^Allen v. Thrall, 36 Vt. 711. 

68. N.D.—Corpus Juris quoted In 
Olson v. Davis. 262 N.W. 332, 334, 

6$ N.D. 36. 

71 C.J. p 111 note 44, 


on principles of an equitable nature,®® such an action 
is essentially a common-law remedy,*^® and where 
recovery is sought for work and labor, resort cannot 
be had to the equity courts, in the absence of facts 
which constitute substantial ground for equitable 
jurisdiction.^! Thus, it has been said that the right 
to abandon a special contract and sue on a quantum 
meruit, although founded on equitable considera¬ 
tions, is a purely legal right which must be prose¬ 
cuted in the law courts,*^® and that, where a plaintiff 
suing on a special contract has gotten into equity 
on other grounds, he must show pcrfomiance iniclcr 
the contract to recover and may not in equity aban¬ 
don the contract and recover on the basis of a 
quantum meruit or quantum valebat.*^® 

The fact that one has a remedy by specific per¬ 
formance docs not preclude him from maintaining 
assumpsit for the value of services rendered by 
him.*^^ 

§ 38. Jurisdiction and Venue 

The venue of actions for services rendered and 
work and labor performed is discussed in Venue § 
14c. 

Examine Pocket Parts for later cases. 

§ 39. Conditions Precedent 

Before an action may be maintained for work and 
labor there must be compliance with such conditions pre¬ 
cedent as may exist, but generally a demand for payment 
Is not considered a condition precedent to such an action. 

It has been held that no demand is necessary be¬ 
fore bringing an action of assumpsit on one of the 
common counts for services rendered,*^® and that 
where defendant forces plaintiff to abandon a special 
contract, the latter is excused from demanding per¬ 
formance thereunder before instituting an action tin- 

132, modlflcd on other ffrouiid.«» 122 
N.W. 961, 14.5 Iowa 750. 

73. Iowa.—Schilllnerer Bros. Co. v. 
Bosch-Ryan Grain Co., supra. 

74. Vt.—Reynolds v. Rpynold.s 62 
A. 1036, 74 Vt. 463. 

75. N.H.—^Wilson v. Chester School 
Dist. No. 4, 32 N.H. 118. 

Demand as condition precedent to 
brintcinff action of as,sumpHlt seo 
As.sumpsit, Action of § 15. 

Services to third person. 

Where plaintifC rendered services 
to a third person on defendant’s 
promise to pay for such services, 
defendant had duty to pay for serv¬ 
ices without a demand being: made 
for payment prior to brinfflng suit 
for payment. 

Ind.—Caylor v. Risting:, 10 N.E.2d 
411, 104 lnd.App. 144. 


Adams, 115 P- 


Interest in flock 

rialntlff who entered into written 
contract to care for sheep in re¬ 
turn for spcciflcd Interest In lambs 
produced wa,s not entitled to recover 
on quantum meruit for services ren¬ 
dered in caring: for sheep since rem¬ 
edy was by suit on contract. 

N.D.—Olson V. Davis, 262 N.W. 332, 
C6 N.D, 35. 

69. Tex.—City of Kirby ville v. 

Smith, Civ.App., 104 S.W.2d 564— 
Zaunbrecher v. Trim, Civ.App., 31 
S,W.2d 839. 

70. Fla,—Town of Boca Raton v. 
Moore, 166 So. 279, 122 Fla. 350. 

71. Ark.—^Wolf V. Irons, 8 Ark. 63. 
Fla.—Town of Boca Raton v, Moore, 

165 So. 279, 122 Fla. 350. 

72. Iowa.—Schillinger Bros. Co. v. 
Bosch-Ryan Grain Co., 116 N.W. 

775 
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der the common counts for services performed under 
such special contract,*^® although it has also been 
held that an action will not lie to recover for work 
until defendant has been notified of its completion, 
and that, before commencing suit for services of 
uncertain value, the price thereof should be fixed*^® 
and demanded of defendant.^® 

Completion of work is not a condition precedent 
to a recovery by an engineer for services rendered 
by him during its progress, where the contract un¬ 
der which the work is done is apportionable and the 
benefits accrued with the progress of the work.^® 

A statute preventing a recovery by a contractor, 
under a mechanic’s lien, until all claims are paid, 
where he has failed or refused to furnish a list of 
materialmen and laborers, applies to a recovery un¬ 
der such statute and not to an action on the com¬ 
mon counts.^^ 

Approval of third person. Where the approval 
of a third person is made a condition precedent to 
recovery for work or materials furnished under a 
special contract, and instead of suing on the contract 
plaintiff sues under the common counts, it is gen¬ 
erally held that the approval of such third person is 
not a condition precedent to recovery on the basis 
of an implied contract for the work or materials,^^ 
although there is also authority to the contrary.83 

Plaintiff's return of consideration received. It 
has been held that one cannot rescind a contract 
for work and labor and bring an action on a quan¬ 
tum meruit, without first returning what he has re¬ 
ceived under the contract,^^ but that where a con¬ 
tractor cancels a contract against the will of his 


subcontractor, the latter need not, before suing on 
a quantum meruit, tender the contractor what he 
has been paid, it being sufficient if he credits such 
payments.®^ 

§ 40. Defenses 

It is a valid defense to an action on an Implied con¬ 
tract for work and labor and materials that the de¬ 
fendant did not get what he contracted tor, and that what 
he did get was of no value to him; tout If full perform¬ 
ance of a contract is prevented by Impossibility, and the 
defendant has obtained a portion of what he contracted 
for, the fact that the portion received Is of no value to 
him is not necessarily a defense to an action In quantum 
meruit. 

While it is a valid defense to an action on an 
implied contract for work and labor and materials 
furnished that defendant did not receive what he 
contracted for, and that what he did receive was 
of no value to him,86 it is also recognized that where 
full performance of a contract has been prevented 
by impossibility, the right of recovery in an action 
on quantum meruit for the value of the work and 
labor and materials furnished does not depend on 
whether defendant has received and still retains a 
benefit at the time when further performance be¬ 
comes impossible, or on whether at any prior time 
the performance which defendant received was ad¬ 
vantageous to him.87 It is enough that defendant 
has actually received in part performance of the 
contract something for which, when completed, he 
had agreed to pay a price.88 Thus, where an em¬ 
ployee is wrongfully discharged by the employer, the 
employee is not precluded from recovering for the 
value of the services performed because of the fact 
that the services the employee rendered were of no 


75 , Yt.—Davis v. Streeter, 64 A. 
185, 75 Vt. 214. 

77. Ind.—Johnson v. Moore, 1 

Blackf. 253. 

71 C.J. p 111 note 60. 

78. Pa.—^Parr v. Jones, 1 Add. 138. 

79. Pa.—^Parr v. Jones, supra. 

80. Mo.—Wagner v. Edison Electric 
Illuminating Co., 75 S.W. 966, 177 
Mo. 44. 

Recovery for part performance gen¬ 
erally see supra § 34. 

81- Pla.--Parshley v. Goodbread, 62 
So. 145, 69 Fla. 343. 

8S. Ala.—Catanzano v. Jackson, 73 
So. 510, 198 Ala. 302. 

71 C.J. p 111 note 66. 

88. Mich.—Hanley v. Walker, 46 
N.W. 67, 79 Mich. 607, 8 Li.R.A. 
207. 

71 C.J. p 111 note 67. 

84L RL—‘Besley v. Dumas, 6 Xll.App. 
291. 


85. N.T.—O’Dwyer v. Smith, 77 N.T. 
S. 88. 38 Misc. 136. 

86. Ho benefit received 
Recovery cannot be had on quan¬ 
tum meruit by person who breached 
contract against one receiving no 
benefit from performance of services 
for which recovery is sought. 

Mich.—^Zannoth v. Booth Radio Sta¬ 
tions, 62 N.W.2d 678, 333 Mich. 233. 

Repair of roof 

Where plaintiff repaired a building 
by installing a new roof, and there¬ 
after sued in quantum meruit for the 
value of the labor and materials, 
the cause of action was subject to 
be defeated by proof that the labor 
and materials were of no value, and 
that the roof was In fact so defec¬ 
tive that it had to be removed and 
a new roof installed in its place. 

Mo.—^Fitzgerald v. Schaefer, App., 
216 S.W.2d 989. 

Repair of boiler 

Where plaintiff repaired defend¬ 

776 


ant’s boiler and brought suit In 
quantum meruit for the value of 
materials furnished and services 
performed It was held that plain¬ 
tiff could not recover If it should toe 
found that the work was not done in 
a good and workmanlike manner, and 
was worthless to defendant. 

Mo.—John O’Brien Boiler Works Co. 
V. Sievert, App., 266 S.W. 665. 

87. U.S.—W. Kastor & Sons Ad¬ 
vertising Co. V. Grove Labora¬ 
tories, D.C.MO., 68 P.Supp. 1011. 

Value to defendant immaterial 
Where the contract is broken, 
plaintiff may recover on quantum 
meruit for the work and material, 
and in such case plaintiff is entitled 
to recover the reasonable value of 
what has been done, whether or not 
it is of value to defendant. 

N.T.—Sissel V. Barret Textile Corp., 
64 N.Y.S.2d 223. 

88. U.S.—^BC. W. Kastor & Sons Ad¬ 
vertising Co. V. Grove Labora¬ 
tories, D.C.Mo., 68 F.Supp. 1011. 



98 C. J. S# 

value to the employer.*® However, where a house 
is built by a contractor for the owner and suit is 
brought for labor performed and materials fur¬ 
nished, and it is shown that the house was accepted 
by the owner, and occupied by him, it does not con¬ 
stitute a defense to the action that the work was not 
performed in a workmanlike manner.®® 

It is no defense to an action on an implied con¬ 
tract for work and labor that defendant was guilty 
of a tort in using the labor,®^ although it has been 
held that one who in the performance of work labors 
for a greater number of hours than is allowed by 
statute cannot recover for the work done in the 
prohibited time.®^ 

In an action in quantum meruit for services ren¬ 
dered it does not constitute a valid defense that de¬ 
fendant availed himself of only a fraction of the 
advantages secured for him by reason of the serv¬ 
ices performed by plaintiff;®® and where plaintiff in 
performing services for defendant acted in good 
faith, it will not constitute a defense that plaintiff 
might have performed the services in a manner more 
to defendant’s advantage.®^ Where a parent leaves 
children with another person with the understand¬ 
ing that the parent will pay for their care and 
support, and later the parent offers to take the chil¬ 
dren back to his own home but does not do so be¬ 
cause the children do not wish to make the change, 
the offer by the parent does not relieve him from 
the duty of paying for the care and support of the 
children after the date of the offer.®® 

Damages caused by third persons not in privity 
cannot be pleaded as a defense to an action by plain- 
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tiff for his personal work and labor.®® Where a 
subcontractor is prevented from completing his work 
on a building within a reasonable time because of 
delays in erecting the building, and sues the general 
contractor for the value of the work which he has 
performed, it does not constitute a defense available 
to the general contractor that other subcontractors 
were responsible for the delays in erecting the build¬ 
ing,®*^ and where the contract between the subcon¬ 
tractor and the general contractor provided that the 
general contractor could, for any cause, extend the 
time for performance and completion of the sub¬ 
contract, such provision was for the benefit of the 
subcontractor, and constituted no limitation on the 
subcontractor’s right to treat the contract as broken 
and to sue on quantum meruit.®* 

Set-off, counterclaim, recoupment, or reconven- 
tion. In an action on quantum meruit for services 
rendered, defendant may, on counterclaim, recoup 
from plaintiff the value of supplies which defendant 
has furnished plaintiff;®® but, as a general rule, 
unless permitted by statute or rule of court, a de¬ 
fendant in an action of assumpsit for work and labor 
cannot counterclaim in tort,^ and neither can he 
counterclaim for damages for mental suffering.® 
A claim of recoupment may be set up as a defense 
to an action on a common count for work and labor.® 
Accordingly, in such an action under a plea of 
recoupment defendant may establish that plaintiff 
agreed to perform the duties of his employment in 
a careful, skillful, and diligent manner, and that 
plaintiff breached his contract and performed his 
duties in a careless, unskillful, and dilatory manner. 


89. Tex.—McPaull v. Collins, Civ, 
App., 208 S.W.2d 142, error re¬ 
fused. 

90. Tex.—^Bratcher v, Moore, Civ. 
App., 219 S.W.2d 527. 

91. Ala.—Tennessee Coal, Iron & B. | 
Co. V. Butler, 66 So. 804, 187 Ala. 
61. 

71 C.J. p 112 note 61. 

92. Kan.—BllHn§fsley v. Marshall 
County, 49 P. 329, 6 Kan.App. 436. 

93. U.S.—Hardt v. Heller Bros. Co., 
D.C.Pa., 72 F.Supp. 796, modified on 
other grounds, C.A., 171 F.2d 644. 

SiffexeiLoe In rate 

Pact that advertising agents had 
induced defendant to advertise in a 
new trade periodical, and that after 
four insertions had appeared defend¬ 
ant instructed plaintiffs to cease ad¬ 
vertising in that periodical, was no 
defense to an action for the differ¬ 
ence between the twelve-time rate 
which defendant had been paying for 
the advertising, and the four-time 
rate which was greater. 


K.T.—Slesel v. Barret Textile Corp., | 
64 N.Y.S.Sd 223. 

94. N.Y.—Slesel v. Barret Textile 

Corp., supra. I 

95. Tenn.—Walker v. Walker, 12 

TennApp. 130. I 

96. U.S.—Central Trust Co. of New 
York V. Colorado By., Light & 
Power Co., D.C.N.Y., 200 P. 85. 

71 C.J. P 113 note 67. 

Xaok of privity 

Where a manufacturer's subcon¬ 
tractor negligently installed electric 
motors in lunch wagons, and after 
motors were completely installed 
wagons were sold, and thereafter 
purchaser of wagons discovered that 
motors would have to be rewired and 
employed subcontractor to do the 
work, in an action by subcontractor 
against purchaser of wagons for 
value of services rendered in rewir¬ 
ing motors it was held that pur¬ 
chaser could not set up as a de¬ 
fense original negligent InstaJllation 
of motors since there was no privity 
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between purchaser and subcontrac¬ 
tor at time motors were installed, 
and at that time subcontractor owed 
purchaser no duty and his negli¬ 
gence did not constitute an action¬ 
able wrong as to purchaser. 

N.T.—^David v. E. W. White, Inc., 
39 N.Y.S.2d 667, 179 Mlsc. 803. 

97. III.—J. J. Brown Co. v. J. L. 
Simmons Co., 118 N.B.2d 781, 2 
Ill.App.2d 132. 

98. Ill.—J. J, Brown Co. v. J. L. 
Simmons Co., supra. 

99. Ill.—^Burke v. MArtin, 82 N.R2d 
610, 335 IlLApp. 642. 

1 . Pa.—Craig v. Thoroughgood, 61 
Pa.Dist. & Co. 220. 

Bight under rules of civil procedure 
to counterclaim in action of as¬ 
sumpsit generally see Set-Olf and 
Counterclaim S 41 c (3) (a). 

2. Pa.—^Dukow V. Penn Forge, Inc.* 

' 60 Pa.Dist. & Co. 485. 

3. Ala.—^Lambert v. Jefferson* 88 
So.2d 694, 261 Ala. 6. 
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to defendant’s damage and the doctrine is recog¬ 
nized that one who has but partially performed a 
contract and is himself guilty of a breach of the 
contract may recover on quantum meruit the rea¬ 
sonable value of the services rendered and knowing¬ 
ly accepted by the other party, subject to the right of 
the other party to recoup or reconvene his damages 
for the breach of the contract.® Where a contractor 
has built a house for the owner and the owner has 
accepted the house and occupied it, in a suit by the 
contractor for work and labor and materials the 
owner may show that the work was not done in a 
workmanlike manner and may plead and prove the 
cost of correcting defects, and such amount as may 
be adjudged to the owner may be set off against the 
value of the labor and materials.® 

Estoppel. Defendant who has, in a case of dis¬ 
pute as to who is liable for work, agreed to pay 
first and arbitrate afterward, is estopped to deny 
any liability on his part.*^ 

Laches. In an action for work and labor or 
services rendered, laches does not constitute a de¬ 
fense where it is not shown that plaintiff’s delay in 
prosecuting the action materially prejudiced defend¬ 
ant,® or where it is shown that during the period 
between the time when the cause of action accrued 
and the time when suit was brought defendant was 
absent from the state, and that there were negotia¬ 
tions between the parties toward settlement, and 
that plaintiff was ill during some of the intervening 
time.® Where one of several persons interested in 
a suit devotes much time and labor to it, the fact 
that he does not press a claim for compensation for 
a long time affords ground for presuming that such 
claim has been abandoned.^® 

. Fraud of plaintiff is not a defense to his suit for 
services and support where the consideration which 
he obtained by fraud has been retumed.ll The 
fact that plaintiff interfered with dealings in an 
effort to prevent defendant from reaping the advan¬ 


tage of the latter’s fraud on plaintiff will not pre¬ 
clude plaintiff from recovering the value of his serv- 
ices.i® 

Payment. Pa 3 rment is a good defense to an ac¬ 
tion for services, work and labor, or incidental mate¬ 
rials,and, where the performer has already re¬ 
ceived the reasonable value of such services as he 
performed, he may recover no more on a quantum 
meruit,!^ although it is no defense that a third per¬ 
son not acting for defendant has previously paid 
plaintiff for the same work for which he seeks pay¬ 
ment from defendant.1® 

Part payment in money or otherwise will not bar 
plaintiff from recovering on a quantum meruit for 
the balance due,^® and the fact that partial payments 
have previously been made under a contract will not 
defeat recovery where such partial payments were 
not a full discharge of defendant’s obligation.!*^ 

Plaintiff’s failure to pay a third person for mate¬ 
rials bought on credit and used in plaintiffs work 
for defendant is no defense to plaintiff’s suit for 
work and materials.!® 

Defendant*s agreement to pay third person. 
Where an employer agrees to render an equivalent 
for services performed, it is no defense to an action 
for compensation that he agreed to pay some third 
person who has no legal claim to the services or the 
compensation, especially where defendant does not 
show that he has paid such third person.!® 

§ 41. Persons Entitled 

If services are rendered to a person under circum¬ 
stances which permit a recovery for the value of the 
services, ordinarily It is the person who renders the serv¬ 
ices who Is entitled to recover. 

Where compensation is to be made for services, 
the person rendering them is entitled to recover it, 
unless another can show a better right,®® but a per¬ 
son who remains in possession of property in dero¬ 
gation of another’s rights, being a wrongdoer, is not 


4. Ala.—Lambert v, Jefferson, su¬ 
pra. 

6. XJ.S.—^Humphrey v. Placid Oil 
Co.. D.C.Tex., 142 F.Supp. 246. 

6. Tex.-—Bratcher v. Moore, Civ. 
App., 219 S.W.2d 527. 

7. U.S.—Central Trust Co. of New 
York V. Colorado Ry., Light & 
Power Co., D.C.N.T., 200 F. 85. 

71 C.J. P 112 note 63. 

8. TT.S.—^Laursen v. O'Brien, C.C.A. 
Wis., 90 F.2d 792. 

9. TT.S.—^Laursen v. O'Brien, supra. 

XO. Va.—^Tebbs v. Duval, 17 Gratt. 
349, 58 Ya. 349. 


11. Mass.—Lima v. Campbell, 106 
N.E. 858, 219 Mass. 253. 

71 C.J. p 112 note 66. 

12. Tex.—C. W. Hahl & Co. v. 
Southland Immigration Ass'n, 116 
S.W, 831, 63 Tex.Civ.App. 692. 

71 C. J. p 112 note 66. 

13. Conn.—^Leahy v. Cheney, 98 A. 
132, 90 Conn. 611, L.K.A1917D 809. 

71 C. J. p 112 note 68. 

14. Wash.—O'Donnell v. James B. 
Sipprell, Inc., 1 P.2d 322, 163 
Wash. 369, 76 A.L.R. 405. 

71 C.J. p 112 note 69. 
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15. Ky.—^Bowman Realty Co. v. 

Moss, 143 S.W. 765, 147 Ky. 103. 

71 C.J. p 112 note 70. 

16- Mass.—^Brown v. Woodbury, 67 
N.B. 327, 183 Mass. 279. 

17. U.S.—U. S. Fidelity & Guaranty 
Co. v, Robert Grace Contracting 
Co., aC.A.Pa., 263 F. 283. 

71 C.J. p 113 note 72. 

18- Mich.—Ward v. Alpine Tp., 171 
N.W. 446, 204 Mich. 619. 

71 C.J. p 113 note 73. 

19. N.T.—^Lewis v. Trickey, 20 Barb. 
387. 

20. N.T.—^Lewis v. Trickey, 20 Barb. 
387. 
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entitled to recover for services rendered in the care 
of the property.2i The assignee of all sums due or 
to become due under a contract for services, which j 
is voluntarily abandoned by the assignor, cannot re¬ 
cover on a quantum meruit for part performance by 
the latter.22 Qne who has paid for services ren¬ 
dered to another, for which he was not liable, may 
maintain an action of assumpsit, in the name of the 
person rendering the services, for the amount thus 
paid by him.23 

If work and labor was done by the party for 
whose use suit is brought, a nominal party cannot 
recover the price of it unless he stands in such a re¬ 
lation that the right to compensation inures to him.^^ 
Where a husband and wife cooperated and acted 
together in furnishing services supplying board and 
room to defendant, the liability of defendant was 
to the husband and wife as joint, and not several, 
creditors.25 Under an ordinance making it the duty 
of the chief of a municipal fire department to assign 
a fireman to all performances in any theater, who 
shall be paid by the manager of the theater, suit for 
the services may properly be brought in the name 
of the fireman as the person performing the serv- 
ices.2® 

Employing assistants. Where one is employed to 
render services, the employment of assistance does 


not deprive him of the right to full compensation 
but only renders him Hable to his employees for 

their services.27 

WheTC work is performed by partners, an assump¬ 
sit on a quantum meruit can be maintained only in 
their names, although the contract for the work was 
made by one of the partners before the formation 
of the partnership.28 

§ 42. Persons Liable 

Only the person who expressly or Impliedly contracts 
for work and labor Is liable therefor. 

Since a contract, express or implied, is the basis 
of liability for work and labor, as discussed supra 
§ 1, only the person contracting for the services,^ 
and no other person,30 is liable therefor. Thus, a 
person benefited by work performed is not liable 
therefor, if credit was given solely to another at 
whose request it was performed,^! and it follows 
that a landlord or lessee cannot be held liable for 
materials furnished and labor performed by plaintiff 
on the leased premises where plaintiff entered into 
the undertaking looking only to the tenant or lessee 
for payment,32 in the absence of anything to show 
that the landlord ordered the work, or authorized 
f anyone to have it done, or ratified the work after 
I it was done,22 and notwithstanding the landlord ul- 


21- Ky.—Catlln v. Justice, 156 S.W, 
2d 107, 288 Ky. 270. 

22. Mass.—^Horner v. Shaw, 58 N.E. 
160, 177 Mass. 1. 

23. N.H.—Wallace v. Moulton, 62 
N.H. 692. 

24. Ala.—Moonoy v. Ivey, 8 Ala. 
810. 

25. N.H.—Blake v. Lord, 4 A2d 360, 
90 N.II. 42. 

26. Ala.—Tannenbaum v. Rehm, 44 
So. 632, 152 Ala. 494, 126 Am.S.R. 
62, 11 L.R.A.,N.S., 700. 

27 . S.C.—Home v. McRae, 30 S.B. 
701, 63 S.C. 61. 

28. Pa.—Schnader v. Schnader, 26 
Pa. 384. 


29. Ark.—Stevens v. Owen, 246 S.W. 
2d 728, 220 Ark. 196. 

Mo. _CorptUEr Juris cited in Kolb v. 

Howard Corp., App., 219 S.W.2d 


856, 859. 

71 C.J. P 113 note 84. 

Employment of or by third person 
generally see supra § 10. 

Services rendered under agreement 
with, or direction of, agent see 
supra S 13. 

Ho liability in absence of contract 
Pact that boat owners with whom 
defendant packer had contract, lo¬ 
cated fish by Information Imparted 
by airplane operated by rival packer 
did not impose on defendant packer 


liability to pay anything to owner of 
plane in absence of a contract to 
do so. 

Wash.—Dorsey v. Strand, 150 P.2d 
702, 21 Wash.2d 217. 

30. La.—Mid-State Tile Co. v. Chau- 
doir, App., 77 So.2d 562, rehearing 
denied 83 So.2d 654, 228 La. 634. 

N.Y._^Williams v. Adams, 296 N.T.S. 

86, 250 App.Div. 603. 

Xndividaal not liable for services to 
corporation 

Where services for which recovery 
was sought were furnished by plain¬ 
tiff to corporate defendant, and no 
facts were presented on which to 
base liability of Individual defend¬ 
ant for such services, judgment 
against individual defendant was er¬ 
roneous. _ .rv ,, 

N.Y._Sezzen v. Henry F. Dollar, 

Inc., 86 N.T.S.2d 336. 

31 . Cal,—Hemet Valley Growers v. j 
Parsslnen, 201 P.2d 677, rehearing 
denied 202 P.2d 326, 89 C.A2d 696. 

Mo.—^Kolb V. Howard Corp., App., 
219 S.W.2d 866. 

jq-Y._Callahan v. Railroad Federal 

Sav. & Loan Ass'n, 36 N.Y.S.2d 650. 
71 C.J. P 113 note 85. 

Conferment of benefit generally see 
supra S 6. 

32. La.— Blattmann Sheet Metal 

Works, Inc. v. Allgeyer, App., 86 
So.2d 570. 


Tex.—Grube v. Nick's No. 2, Civ. 
App., 278 S.W.2d 252, error refused 
no reversible error. 

Work required by local government 
Where wiring in building was de¬ 
fective and notice was given by local 
government that premises could not 
be continued to be occupied unless 
necessary repairs were made, and, 
at request of tenant plaintiff made 
repairs and thereafter sought re¬ 
covery from landlord, there was no 
liability on part of landlord for work 
that had been done. 

D.C.—^Dodge's Market v. Turner, 
Mun.App., 67 A.2d 626. 

ContTACt not implied to pay for re¬ 
pairs 

WTiere tenant leased property with 
provision that he should keep it in 
good repair and thereafter had plain¬ 
tiff make certain repairs, but be¬ 
fore plaintiff was paid tenant went 
into bankruptcy and his trustee in 
bankruptcy abandoned any rights In 
leased property with result that 
landlord went back into possession, 
landlord’s use of property under 
such circumstances did not render 
him liable to plaintiff on implied 
contract. 

Tex.—Ganna way v. Lundstrom, Civ. 
App., 204 S.W.2d 999. 

33 . D.C.—Dodge's Market v. Turn¬ 
er, Mun.App., 67 A.2d 626, 


779 



98 C.J.S. 


§§ 42-43 WORK & LABOR 

timately benefits from the work that was done by 
reason of his ownership of the property.34 

A person who contracts for work to be done in 
a building will be liable for the work that was done 
even though the person is not the owner of the build- 
ing.35 Where an institution permits work beneficial 
to it to be performed on the express condition that 
it is not to be held liable for the cost thereof, per¬ 
formance of the work at the instance and on the 
credit of outside parties imposes no liability on such 
institution,3® there is no implied liability on the part 
of an employer to pay his employee for services 
rendered to a third person,3*^ one working for an 
independent contractor does not thereby create a 
debt against the owner who has contracted to have 
the work done,®® and, where a liability for goods 
or services is legally implied against a particular 
person, the mere presence of another, who assists 
in ordering or obtaining them, will not make the 
latter liable without his express promise.®® Where 
the parties have formally declared their mutual un¬ 
derstanding and intent that certain parties afterward 
sued as defendants shall not be held liable for future 
work, plaintiffs joinder in such declaration will 
preclude his recovery as against such defendants.^® 

Support of relative. A person cannot claim the 
right to keep a relative and charge the relative’s 
support wholly or in part to another;^! but where 
there are two or more persons, each of sufficient 
financial ability and each equally liable by reason of 
statute for the support of a relative, if one such per¬ 
son provides support for the relative and the others 
refuse, the one providing the support may recover 
contribution from the others,^® 

Keeper of prison who receives the benefit of the 
labor of one imprisoned under the sentence of a 
court having no jurisdiction is liable therefor.^® 


Liability of municipality or public officer. A mu¬ 
nicipality is liable for services rendered for its ben¬ 
efit on the request of the proper authorities.^^ ^ A 
public officer may be personally liable for services 
rendered at his request in connection with official 
business, if he individually derives a benefit there¬ 
from,^® or if in requesting such services he acted 
without authority.'*® 

Liability of subscribers. Where a subscription is 
made for the construction of a road, when the road 
is completed, the person by whom it was constructed 
may recover from the subscribers on the common 
counts for work and labor.^^ 

Joint liability. Where work is done at the in¬ 
stance or for the benefit of several persons they 
may be jointly liable to pay therefor, although they 
are not partners.^® Minor heirs do not, however, 
become jointly liable with the personal representa¬ 
tive for services rendered the estate by an attor- 
ney,^® and judgment against joint defendants may 
not be had in the absence of proof of their joint 
liability.®® 

§ 43. Parties and Process 

The general rules with respect to parties govern In 
an action for work and labor. 

In accordance with the general rules with respect 
to parties in civil actions, the fact that several per¬ 
sons cooperated in rendering services does not pre¬ 
clude their suing separately for compensation.®^ A 
plaintiff suing for work and labor which he was 
compelled to perform may join as parties defendant 
all who jointly compelled the service and received 
the benefits thereof.®^ In an action for services 
rendered where an attorney has asserted an attor¬ 
ney’s lien against the cause of action, the attorney 
does not, by asserting the lien, even though it is for 
more than one-half the amount claimed in the suit, 


Work done without landlord’s knowl¬ 
edge 

La.—^Blattmann Sheet Metal Works, 
Inc. V. Allgeyer, App., 86 So.2d 670. 

34 , Conn.—Chatfleld v. Fish, 10 A. 
2d 764, 126 Conn. 712. 

35 . Or.—^Moore v. State Finance Co., 
274 P.2d 669, 202 Or. 266. 

30 . Pa.—^Bateman v. Lancaster Gen¬ 
eral Hospital, 20 Lanc.L.Rev. 238. 

37- Mo.—^Boldwln v. Fowler, App., 
217 S.W. 637. 

71 C.J. p 118 note 87. 

38. Mich.—^Harrigan & Reid Co. v. 
Hudson, 289 N.W. 222, 291 Mich. 
478. 

Pa.—^In re Williams’ Estate, Orph., 
36 BeLCo. lOL 


Tex.—^McConnell v. Frost, Civ.App., 
45 S.W.2d 777. 

39 . Mich.—Sears v. Giddey, 2 N.W. 
917, 41 Mich. 690, 32 Am.R. 168. 

71 C.J. p 113 note 89. 

40. Iowa.—Coen & Conway v. Scott 
County Sav. Bank, 218 N.W. 326, 
205 Iowa 483. 

71 C.J. p 118 note 90. 

41. Ill.—Shaver v. Brierton, 117 
N.E.2d 298, 1 Ill.App.2d 192. 

42. Ill.—Shaver v. Brierton, supra. 

43. Ind.—^Patterson v. Prior, 18 Ind. 
440, 81 Am.D. 867. 

44. Ind.—^Evansville v. Thayer, 69 
Ind. 824. 

45. Miss.—Buckingham v. Smith, 23 
Miss. 621. 

780 


46. Mass.--Baker v. Thayer, 3 Mete. 
312. 

47. Ohio.—-Sperry v. Johnson, 11 
Ohio 462. 

48. Mich.—Snyder v. Neal, 89 N.W. 
688 , 129 Mich. 692. 

71 C.J. p 114 note 96. 

49. Mich.—Rogers v. Heath, 12 
N.W. 862, 48 Mich. 683. 

50. Mich.—Anderson v. Fruitvale 
Transp. Co., 162 N.W. 273, 195 
Mich, 734. 

71 C.J. p 114 note 98. 

51. Ga.—^Anthanissen v. Bart, 20 
S.E. 124, 94 Ga. 643. 

71 C. J. p 114 note 1 . 

52. Ga—^Hamby v. Collier, 71 S.E. 
431, 136 Ga 309. 
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become the real party in interest, the lien being 
only incidental to the cause of action.^^ 

In a common-law action for work, labor, and serv¬ 
ices, there must be a complete cause of action 
against each defendant, or the complaint is demur¬ 
rable as to any defendant against whom a cause of 
action is not stated.54 

§ 44. Time to Sue and Limitations 

Where the plaintiff elects to sue on quantum meruit 
rather than on the special contract for work and labor, 
the suit is not premature because brought prior to the 
time for payment specified In the special contract. 

Where there was a special contract for work or 
materials, but suit for compensation is brought under 
the common counts on the basis of an implied con¬ 
tract, suit as on a quantum meruit for part perform¬ 
ance after plaintiff’s breach is not premature be¬ 
cause brought prior to the time for payment spec¬ 
ified in the special contract,®^ and on defendant’s 
repudiation of the contract suit as on a quantum 
meruit may be brought for services rendered, al¬ 
though the time specified in the special contract for 
defendant’s performance has not expired,56 but it 
has been held that, where one has performed work 
and labor under an agreement, to be paid therefor 
by note of the party employing him, and there has 
been a refusal to deliver the note at the time speci¬ 
fied in the agreement, indebitatus assumpsit will not 
lie for the work and labor until after the time when 
the note would have matured, if it had been given.57 

Limitations. An action to recover on an implied 
contract for work and labor must be brought within 
the time, if any, limited by statute.58 


WORK & LABOR |§ 43-45 

§ 45. Declaration, Petition, or Complaint 

a. In general 

b. Allegations in suit on special contract 

c. Allegations in suit on common counts 

d. Joining counts in special contract and 

in quantum meruit 


a. In General 


A declaration, complaint, or petition in an action for 
work and labor Is good if, by a fair and natural 
tion, it can be considered as setting forth a substantial 
cause of action and alleges the facts in such a manner as 
to appraise the defendant of the nature of the claim 

him. 


Under the liberal rules of pleading now- pnerally 
in vogue, a declaration, complaint, or petition in an 
action to recover for services, work and labor, or 
incidental materials, is sufficient, if by a fair and 
natural construction it sets forth a substantial cause 
of action,®® although it may be inartificial, defective 
in statement as to matters not affecting the sub¬ 
stance, and even in some respects uncertain and 
ambiguous,®® and if it states a cause of action on 
any theory it will be good as against a general de- 
murrer.®! On the other hand, notwithstanding the 
liberal construction of pleadings with respect to 
form, a declaration, petition, or complaint for work 
or incidental materials will be bad if it fails to state 
a cause of action®® against defendant,®® and to set 
forth the facts thereof in such a way as to apprise 
defendant of the nature of the claim against him.®^ 


If in an action for work and labor there are de¬ 
fects in the complaint or declaration, such defects 
may be cured by the averments of the plea or an¬ 
swer,®® or, in the al)sence of demurrer, such defects 
may be cured by the verdict.®® In an action for 


53 . Mont.—Phelps v. Union Central 
Life Ins. Co., 88 P.2d 58. 108 Mont. 
78. 

54 . N.T.—Leszynsky v. Levinsohn, 
166 N.T.S. 404, 170 App.Div, 614. 

55 . Mo.—^HuSTgins v. Hill, App., 245 
S.W. 1105. 

71 C.J. P 114 note 6 . 

56. N.J,—Storms v. Corwin, 147 A. 
678, 7 N.J.Misc. 031. 

71 C.J. p 114 note 7. 

57. Pa.—Huston v. Mehaffey, 2 Pa. 
L.J.B. 625. 

58. D.C.—Booffher v. Roach, 26 App. 
D.C. 324, 

Pa.—^Pollock V. Bay, 86 Pa. 428. 
Accrual of right of action on implied 
or quasi contract for work and 
labor or services rendered see 
Limitations of Actions § 168. 
Laches see supra 5 40. 

59. Cal.—Haggerty v. Warner, 262 
P.2d 373, 116 C.A.2d 468—^Miller 
v. Brown, 237 B2d 320, 107 C.A.2d 


304—^Bvans v. Zeigler, 204 P.2d 
902, 91 C.A.2d 226. 

Pa,—O’Brien v. Urquhart, Com.Pl., 7 
ChestCo. 62—Wingert v. Beaver, 
Coin.Pl., 51 Sch.Leg.Reg. 32. 

Tex.—Bratcher v. Moore, Civ.App., 
219 S.W.2d 627. 

71 C.J. p 116 note 12. 

60. Mont.—Conrad Nat Bank v. 
Great Northern R, Co., 61 P. 1, 24 
Mont. 178. 

Utah.—Prye v. Kalbaugh, 97 P. 331, 
34 Utah 306. 

61. Mont—Bullard v. Zimmerman, 
268 P. 512, 82 Mont 434. 

71 C.J. p 115 note 14. 

Recovery oa theory evidence war-1 
rants 

In an action for work and labor 
and materials where the petition 
contains averments which, if proved, 
would entitle plaintiff to recover 
either on an express contract or on 
quantum meruit if it is impossible 
to determine definitely whether 
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plaintiff is counting on the one or 
the other, he may recover on which¬ 
ever of the two theories his evidence 
may warrant, and such allegations 
as are unnecessary to the statement 
of the cause of action on which re¬ 
covery properly may be had will he 
treated as surplusage and disregard¬ 
ed. 

Mo.—Emerson v. Treadway, App., 
270 S.W.2d 614. 

62. N.T.—Tlllett V. Deering, Mil- 
liken & Co., 88 N.T.S.2d 148. 

71 C.J. p 116 note 16. 

63. N.T.—Hodges v. Priedheim, 49 
N.T.S. 529, 26 App.Dlv. 608. 

64. Ga.—^Mathews v, Burch, 29 S.E. 
697, 103 Ga. 639. 

71 C.J. p 116 note 17. 

05 , N-er.—^McManus v. Ophlr Silver 
Min. Co., 4 Nev. 16. 

69 C.J. P 131 note 28. 

66 . Or,—Sullivan v. Carpenter, 199 
P.2d 6*65,' 184 Or. 485. 
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work and labor where the cause of action is stated 
in several counts, each count must be considered 
alone and without reference to the allegations of any 
other count and thus, where it does not appear 
from the language used in one count that the work 
and labor had not been fully performed, such count 
is not demurrable on the ground that it appears from 
another count that in fact the work and labor had 
not been fully performed.®* 

General omnibus count with due reference to an¬ 
nexed account for labor has been held in substance a 
count on account annexed for work and labor.®* 

b. Allegations in Suit on Special Contract 

In a suit to recover on a special contract for work and 
labor and incidental materials furnished, the complaint, 
declaration, or petition should allege the special contract, 
the plaintiff's performance or readiness to perform, the 
defendant’s breach, and damages resulting from such 
breach. 

In accordance with the general rules governing 
pleading of an action on a special contract, as dis¬ 
cussed in Contracts §§ 533-547, a complaint, dec¬ 
laration, or petition seeking recovery for work and 
labor or incidental materials on the basis of a spe¬ 
cial contract should declare on the agreement, 
allege plaintiffs performance or readiness to per¬ 
form,or facts excusing performance,*^ * and de¬ 
fendant’s breach,*^* and ask for damages resulting 
to plaintiff from such breach,*^ ^ although a complaint 
is sufficient if it refers to defendant’s breach only 
in so far as it shows nonpayment and claims the 
amoimt due and unpaid for work performed under 
the contract.*^5 Under the foregoing rules, com¬ 
plaints, declarations, or petitions in particular cases 
have been held sufficient or insufficient.*^® 

c. Allegations in Suit on Common Counts 

(1) In general 


(2) Request 

(3) Consideration 

(4) Expectation of payment 

(5) Performance of work 

(6) Nonpayment 

(7) Character of service and time of per¬ 

formance 

(8) Value or price of work 

(9) Pleading special contract 

(1) In General 

In pleading a cause of action In assumpsit for work 
and labor, all allegations which are required by the prac¬ 
tice of the particular Jurisdiction must be set out. 

In stating a cause of action in assumpsit for 
work and labor, it may be essential under some 
forms of practice that there be an allegation of a 
request for the services, an allegation of considera¬ 
tion, an allegation of performance by the claimant, 
an allegation of a resulting indebtedness, an allega¬ 
tion of a demand, and an allegation from which it 
may fairly be inferred that the services were not 
rendered gratuitously, and that they have not been 
paid for.77 Under other forms of practice, where 
the pleader intends the suit as one on quantum 
meruit for services rendered, independently of a 
special contract, all that is necessary is a short 
petition alleging that the services were rendered, 
their value, and that plaintiff had not been paid for 
them, together with a bill of particulars of the serv¬ 
ices rendered, or averments in the petition showing 
when and how the services were rendered.*^* It has 
also been held that where a common count for serv¬ 
ices rendered alleges that they were performed at 
the request of defendant, that defendant promised to 
pay for the services and failed to do so, such count 
is good.*^* 

A complaint, petition, or declaration is sufficient*® 


67- Bel.—Pope v. Landy, 1 A.2d 589, 
9 W.W.Harr. 437. 

68 . Bel.—^Pope v. Bandy, supra. 

69. Me.—^Klnff v. Thompson, 101 A. 
724, 116 Me. 316. 

71 C.J. p 116 note 18. 

70- Mo.—Kansas City Structural 
Steel Co. V. Athletic Bldg. Ass’n, 
249 S.W. 922, 297 Mo. 616. 

Pa.—^Tourison v. Balka, 4 Pa.Bist. & 
Co.2d 122, 71 Montg.Co. 410. 

O’Brien v. TJrquhart, Com.Pl., 7 
Chest.Co. 62—Vacca v. Genel, Com. 
PI., 42 Bel.Co. 292. 

71 C. J. p 117 note 28. 

71- Mass.—Jewett v. Warriner, 129 
K.B. 296, 287 Mass. 86. 

71 C. J. p 117 note 29. 

72- N.C.—^Barron v. Cain, 4 S.B.2d 
618, 216 N.C. 282. 


73. N.C.—Barron v. Cain, supra. 

71 C.J. p 117 note 31. 

74. U.S.—Blair Engineering Co. v. 
Page Steel & Wire Co., C.C.A.N. 
J., 288 P. 662, 

75. Or.—Borg v. Utah Const. Co., 
242 P. 600, 117 Or. 22. 

71 C.J. p 117 note 33. 

76. Okl.—Glaze v, Metcalf Thresh¬ 
er Co., 168 P. 219, 67 Okl. 22. 

71 C.J. p 1X7 note 34. 

77. Mo.—Leggett v. Mutual Com¬ 
merce Cas, Co., 260 S.W.2d 996— 
Laughlin v. Boatmen’s Nat. Bank 
of St. Louis, 189 S.W.2d 974, 354 
Mo. 467. 

71 aj. p 117 note 38. 

ActiLon on gnaatam meruit 

’Tn actions upon quantum meruit 

it is ordinarily essential to allege 
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an employment or request to per¬ 
form a specific work or service, and 
to allege the performance of the 
service and its reasonable value, 
and it is not unusual to allege a 
promise to pay the reasonable value 
of such service.” 

Mo.—^Klein v. Terminal R. Ass’n of 
St. Louis, App., 268 S.W. 660, 663. 

78. Ga.—^Hightower v. Scarborough, 
63 S.B.2d 726, 79 Ga.App. 342. 

79. Cal.—Haggerty v. Warner, 252 
P.2d 373, 116 C.A.2d 468. 

80. Ind.—Nesbitt v. Miller, 188 N. 
B. 702, 98 Ind.App. 195. 

Md.—Litsinger v. Boss, 44 A.2d 435, 
185 Md. 164. 

Mass.—Grandchamp v. Costello, 194 
N.B. 837, 289 Mass. 506. 

Mo.—^Nelson v. Massman Const. Co., 
91 S.W.2d 623, 231 Mo.App. 1, cer- 
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or insufficient,depending on whether it does or 
does not state all of the elements essential to a 
cause of action on the common counts for work 
and labor and incidental materials furnished. 

Use of account annexed. It has been held that a 
plaintiff seeking to recover for work and labor may 
make use of the account annexed as a substitute for 
the common count of quantum meruit,82 and, under 
an account annexed for work done and materials 
furnished, plaintiff may recover for labor at a rate 
agreed by the day and for materials furnished at 
reasonable prices.82 

(2) Request 

In an action on the comnrion counts for work and la¬ 
bor It is usually necessary that there be an allegation of 
a request to furnish the services that were rendered. 

In a suit brought in assumpsit on one of the com¬ 
mon counts for services or work and labor and in¬ 
cidental materials furnished, ordinarily it is es¬ 
sential to allege an employment or a request to 
furnish the specified work or materials,84 although 
where the facts set forth show ground for implica¬ 
tion of a request or promise in the absence of an 
express request, it is not necessary to allege in terms 
a request on the part of defendant to perform the 

services,85 

(3) Consideration 

In an action on the common counts for work and 


WORK & LABOR § 45 

labor, the plaintiff may be required to plead considera¬ 
tion, but generally consideration Is implied and need not 
be pleaded specifically. 

While in some jurisdictions it has been stated 
that in setting out a cause of action in assumpsit 
for work and labor it is essential that there be an 
allegation of consideration,®® it has also been held 
that in an action on the common counts for services 
rendered, the consideration is implied and it is not 
necessary to allege it specifically in the complaint.®^ 

(4) Expectation of Payment 

In pleading an action on the common counts for work 
and labor It should be alleged that the services were per¬ 
formed with the expectation of payment and not gra¬ 
tuitously, and facts sufficient to show an express or Im¬ 
plied agreement by the defendant to pay should be set 
forth. 

A complaint for work and labor should show ex¬ 
pectation of payment,®® and that the services were 
not rendered voluntarily®® or gratuitously,®® and 
that there was either an agreement to pay or cir¬ 
cumstances from which such an agreement could 
be inferred.®! 

While it is not unusual to allege defendant’s prom¬ 
ise to pay,®2 and while such an allegation was 
deemed essential at common law,®® under modem 
code pleading it is not necessary to allege a promise 
to pay,®4 and the allegation of a request is sufficient 
basis for implication of a promise to pay.®® 


tlorari denied Massman Const. Co, 
V. Nelson, C7 S.Ct. 32, 299 U,S. 
560, 81 Li.Ed. 419, rehearing denied 
57 S.Ct. 114, 209 TJ.S. 621, 81 Li.Ed. 
457. 

N.Y.—Bialostok v. Wolfer, 77 N.T.S. 

2d 222, 191 Misc. 385. 

Or.—Sullivan v. Carpenter, 199 P.2d 
655, 184 Or. 485. 

Pa.—Fallon v. Esher, 68 Pa.Elst, & 
Co. 225. 

Wash.— Chandler v. Doran Co., 267 
P.2d 907, 44 Wash.2d 396. 

71 C.J. p 117 note 38 [a], Cc]. 

81. N.T.—Spring v. Moncriefll, 144 
N.Y.S.2d 6C4, 208 Misc. 671. 

Pa.—Hess v. McMahon, Com.Pl., 32 
DeLCo. 628. 

71 C.J. p 117 note 38 [b]. 

32 , Me.—Emery v. Wheeler, 152 A. 

624, 129 Mo. 428. 

71 C.J. p 118 note 40. 

83. Me.—Clements v. Murphy, 131 
A. 136, 125 Mo. 105. 

Mass.—^Lowe v. Pimental, 115 Mass. 
44. 

84. Cal.— Haggerty v. Warner, 252 
P.2d 373, 115 C.A.2d 468. 

Mo.—^Leggett v. Mutual Commerce 
Cas. Co., 260 S.W.2d 995—Laugh- 
lin V. Boatmen’s Nat. Bank of St 


Louis, 189 S.W.2d 974, 354 Mo. 
467. 

Nev.—Edmonds v. Perry, 140 P.2d 
666 , 62 Nev. 41. 

Or.—Sullivan v. Carpenter, 109 P.2d 
666 , 184 Or. 485. 

71 C.J. p 118 note 46. 

85. N.Y.—American Mint Corp. v. 
Ex Lax, Inc., 31 N.Y.S.2d 708, 263 
App.Div. 89, appeal denied 32 N.Y. 
S,2d 1016, 263 App.Div. 869. 

71 C.J. p 118 note 48. 

Implication of request see supra § 11. 

86 . Mo.—Leggett v. Mutual Com¬ 
merce Cas. Co., 250 S.W.2d 995— 
Laughlin v. Boatmen’s Nat. Bank 
of St Louis, 189 S.W.2d 974, 354 
Mo. 467. 

87. Cal.—McFarland v. Holcomb, 55 
P. 761, 123 C. 84. 

Albertson v. Warner, 141 P.2a 
246, 60 C.A.2d 695—Krieger v, 

Feeny, 112 P. 901, 14 C.A. 538. 

88 . Ky.—Viley v. Pettit 29 S.W. 
438, 96 Ky. 576, 16 Ky.L. 650. 

71 C.J. P 118 note 42. 

89. Ind.—Taggart v. Tevanny, 27 N. 
B. 511, 1 Ind,App. 339. 

90. Ind.—Hunt v. Osborn, 82 N.B. 
933, 40 Ind.App. 646, 

71 C.J. P 118 note 44. 
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Essential averment 

Ordinarily, an allegation from 
which it could only be inferred that 
the services were not gratuitously 
rendered is an essential averment 
or prerequisite to slating a cause of 
action in assumpsit. 

Mo.—Laughlin v. Boatmen’s Nat. 
Bank of St Louis, 189 S.W.2d 974, 
354 Mo. 467. 

9 L Ind.—^Hunt v, 0.sborn. 82 N.B. 

933, 40 IndLApp. 646. 

71 C.J. P 118 note 45. 

92. Mo.—Klein v. Terminal R. 
Ass’n of St Louis, App., 268 S.W. 
660. 

71 aJ. P 119 note 49. 

93. Ky.—Willis V. Brassfleld, 8 Ky. 
L. 353. 

Mo.—^Klein v. Terminal R. Ass’n of 
St. Louis, App., 268 S.W. 660. 

94h Neb.—^Umberger v. Sankey, 50 
N.W.2d 346, 154 Neb. 881. 

K.D.—^Farmer v. Holmes, ICO N.W. 

143, 35 N.D. 344. 

71 C.J. P 119 note 51. 

95. Neb.—^Umberger v. Sankey, 60 
N.W.2d 346, 154 Neb. 881. 

71 C.J. P 119 note 52. 

Implication of promise from request 
see supra § IL 
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Request of agent. Allegations that work was done 
at the solicitation of defendant’s agent and with de¬ 
fendant’s knowledge and consent are sufficient to 
sustain a recovery against defendant on a quantum 
meruit.96 

Where relation of parties is not such as to raise 
a presumption of gratuity, a plaintiff or claimant for 
services rendered need not allege an express con¬ 
tract or its equivalent in order to negative gratu- 
ity.^*^ 

(5) Performance of Work 

In pleading an action on the common counts for work 
and labor it is usuaiiy necessary that there be an allega¬ 
tion of the performance of the work for which recovery 
is sought. 

In an action of assumpsit for work and labor per¬ 
formed and materials furnished, plaintiff must al¬ 
lege that the items for which recovery is sought 
were actually furnished to defendant,and plain¬ 
tiffs pleading should allege by whom the items were 
furnished.®® However, allegations in substance 
showing performance have been held sufficient with¬ 
out a specific averment of performance,^ and an al¬ 
legation that plaintiff furnished labor and ma¬ 
terials on defendant’s premises at defendant’s re¬ 
quest may be sufficient in the absence of demurrer 
or motion to make more certain.® 

The want of an averment that the labor was 
actually performed will, after judgment, be pre¬ 
sumed to have been supplied by proof.® 

(6) Nonpayment 

In an action on the common counts for work and la¬ 
bor, an allegation of nonpayment Is required In those 
Jurisdictions which regard failure to pay as an essential 
element of the cause of action. 
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In accordance with the general rules stated in 
Payment § 82, it is not essential for plaintiff to 
allege in his initial pleading that the debt remained 
unpaid at the time of the commencement of the ac¬ 
tion,* although such allegation is usually made.® 
Where, however, failure to pay must be stated as an 
essential element of the cause of action, there must 
be an allegation of nonpayment.6 If it appears 
from plaintiff’s initial pleading that he has re¬ 
ceived the consideration for which services were 
performed, it will be demurrable as stating no cause 
of action;^ but it has been held that a demand for 
payment need not be alleged in the complaint in an 
action to recover the balance due for work per¬ 
formed at the special request of defendant when 
there is no allegation showing that the action is 
based on a mutual current account.^ It has been 
deemed sufficient for plaintiff to allege merely that 
defendant had failed or refused to pay without al¬ 
leging that the time for payment had become due.* 

Allegation of indebtedness. A common count for 
work done at defendant’s request should be preceded 
by an allegation of indebtedness if it is not preceded 
by other common counts.^® 

(7) Character of Service and Time of Per¬ 
formance 

In pleading a cause of action on the common counts 
for work and labor it is generally necessary that the 
character of the services performed and the time of per¬ 
formance be specifically alleged. 

While plaintiff should aver the general character 
of the services performed,^* and the time^* and 
place!® of performance, a complaint or petition in 
an action for services rendered need be only so 
specific as to the kind of services, the time of rendi¬ 
tion, and the like as to apprise defendant of the de- 


96. Tex.—Suderman-Dolson Co. v. 
Hope, Clv.App., 118 S.W. 216- 

71 C.J. p 119 note 63. 

97. Or,—Sargent v. Foland, 207 P. 
349, 104 Or. 296. 

71 C.J. P 119 note 64. 

98. Cal.—Haggerty v. Warner, 262 
P.2d 373, 115 C.A.2d 468. 

Or.—Sullivan v. Carpenter, 199 P.2d 
656, 184 Or. 485. 

71 OJ. P 119 note 66. 

99. N.J.—Brvlng v. Ingram, 24 N. 
XLaW 620. 

71 CJ. p 119 note 67. 

1 , Tex.—Stapper v. Wolter, Civ. 
App., 86 S.W. 860. 

SL Or.—Sullivan v. Carpenter, 199 P. 
2d 655, 184 Or. 485. 

3, K.7.—Owens v. Morehouse* 1 
Johns. 276, 

4 . Conn.—Apuzzo v. Hoer, 4 A.2d 
424, 125 Conn. 196, 121 A.L.R. 642. 


5. Conn.—^Apuzzo v. Hoer, supra. 

6 . Cal.—Haggerty v. Warner, 252 P. 
2d 373, 116 C.A.2d 468—Lovelace 
V. Free, 85 P.2d 342, 140 C.A. 264. 

Mo.—Leggett v. Mutual Commerce 
Cas. Co„ 260 S.W.2d 995—Laugh- 
lin V. Boatmen’s Nat Bank of St. 
Louis, 189 S.W.2d 974, 354 Mo. 467. 
71 C.J. p 121 note 94. 

7 . Ga.—Croft v. Colquitt County, 
121 S.E. 872, 31 Ga.App. 610. 

71 C.J. p 121 note 95. 

8 . Wash.—^Robertson v. Woolley, 41 
P. 48, 12 WCLsh. 326. 

9. Ala.—Sloss-ShefQleld Steel & Iron 
Co. V. Watson, 194 So. 887, 239 Ala. 
416. 

10. Fla.—Waters Realty Co. v. 
Miami Tripure Water Co., 129 So. 
763, 100 Fla. 221. 
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11 . Idaho.—Barton v. Dyer, 220 P. 
488, 38 Idaho 1. 

Pa.—^Lenker v. Thayer, 8 Pa.Dlst. & 
Co.2d 117, 68 DauphCo. 14—La 
Rosee v. La Rosee, 86 Pa.Dist & 
Co. 246—Hildebrant v. Kline, 66 
Pa.Dist. & Co. 431. 

Elray Tool & Die Corp. v, Knox, 
Com.Pl,, 68 DauphCo. 7—^Huey v. 
Newcomer, Com.Pl., 19 Pay.L.J. 
95—Trione v. Jepko, Com.Pl., 28 
Northumb.Leg.J. 137—^Wingert v. 
Beaver, Com.Pl., 61 Sch.Leg.Reg. 
32—Holland v. Sulkln, Com.PL, 70 
7ork.Leg.Rec. 26. 

12 . Ma—Hutchins v. Libby, 95 A. 
2d 560, 148 Me. 483. 

Pa.—Fallon v. Esher, 68 Pa.Dist. & 
Co. 226. 

71 C.J. p 119 note 60. 

13. Ma—Hutchins v. Libby, 95 A.2d 
560, 148 Me. 433. 
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mand against and it is unnecessaty to set 

forth an itemized statement.!® it may not be neces¬ 
sary that plaintiff set forth the date when defend¬ 
ant became indebted where the action is on a com¬ 
mon count,!® since, in the absence of a stipulation 
to the contrary, the consideration is payable as a 
matter of law on the completion of the work and 
labor,!! and if no other date is alleged as the date 
when the payment was due for services rendered it 
will be presumed that payment was due on the date 
that the last service was rendered.!* if a common 
count docs set forth a date which is beyond the 
period fixed by a statute of limitations, the count is 
demurrable.!* 

(8) Value or Price of Work 

In pleading a cause of action on the common counts 
for work and iabor it is generaiiy proper, but not essen- 
tiai, to ailege the value of the work and iabor. 

Generally speaking, a plaintiff suing as under the 
common counts for work or incidental materials 
furnished should allege their reasonable value*® 
or agreed price,*! although omission of such allega¬ 
tions has been held not fatal;** and the fact that 
plaintiff fails to state in so many words that the 
work done or the materials furnished were valuable 
to defendant,** or to allege the amount of their 
value,*® will not prevent a petition from stating a 
good cause of action in the nature of a quantum 
meruit. However, where it affirmatively appears 
from plaintiff’s pleading that services rendered and 
materials furnished did not benefit or enrich defend¬ 
ant, the pleading will be deemed to state no cause 
of action, notwithstanding a general allegation that 
the services rendered and materials furnished by 
plaintiff benefited defendant.*® It is not necessary 
in an action of assumpsit for services that plaintiff 
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allege whether the compensation was agreed on,*® 
since, where there is no agreement as to the amount 
of compensation to be paid for services, work and 
labor, or incidental materials, the person perform¬ 
ing them is entitled to recover what they are rea¬ 
sonably worth, as discussed infra § 65. 

Aggravation of damages. Where plaintiff alleges 
a contract to live with defendant and care for him 
during defendant’s lifetime, and alleges that by rea 
son of defendant’s misconduct plaintiff was pre¬ 
vented from fully performing his part of the con¬ 
tract, in an action to recover for the value of the 
services rendered plaintiff may properly allege in 
aggravation of damages that by reason of the 
condition, temperament, and attitude of defendant, 
the services rendered to him were of much greater 
value than similar services rendered to a sober and 
well-disposed person.^** 

(9) Pleading Special Contract 

(a) In general 

(b) Pleading performance or excuse for 

nonperformance of special con¬ 
tract 

(a) In General 

In pleading a cause of action on the common counts 
for work and labor furnished under a special contract, 
usually, it is not essential to plead or refer to the special 
contract, or set out Its terms. 

It has been held that a plaintiff suing in assumpsit 
for work and labor and incidental materials fur¬ 
nished under a special contract and under circum¬ 
stances warranting a recovery on the common counts 
need not refer to the special contract at all,28 and 
need not specihcally state the terms of the con- 


14. Iowa.— Conn v. MilUken, 126 N. 
W. 801, 146 Iowa 700. 

Pa.—Eyhleman v. Migdon, 25 Pa, 
Dlst. & Co. 76, 44 Lanc.L.Ilev. 717. 

Andreas v. Kemmerer, Com,Pl., 
26 tieh.Li.J. 607 —Reichert v. Hous¬ 
er, Com.PL, 7 Sch.Ii.Reg. 308. 

71 C.J. P 119 note 61. 

15. Va.—Miller v. Grier S. Johnson, 
Inc., 62 S.B.2d 870, 191 Va. 768. 

71 C.J. P 119 note 62. 

16. Cal.—Miller v. Brown, 237 P.2d ] 

320, 107 C.A.2d 304—Evans v. 

Zeigler, 204 P.2d 902, 91 C.A.2d 
226. 

17. Ala.—Sloss-Sheffleld Steel & 
Iron Co. V. Watson, 194 So. 887, 
239 Ala. 416. 

18. Ala.—^Marlowe v. McMichael, 31 
So.2d 645, 249 Ala. 498. 

19. CaL—Miller v. Brown, 237 P.2d 
320. 107 C.A.2d 304. 

98 C.J.S.—60 


20. Cal.—Haggerty v. Warner, 262 
P.2d 373, 116 C.A.2d 468. 

Ky,_Corpus Juris cited in National 

Surety Corp. v. Mullins, 90 S.W. 
2d 707, 262 Ky. 466. 

La.— Chassaniol v. Welsh, App., 65 
So.2d 417. 

Tex.—City of Santa Anna v. Leach, 
Civ.App., 173 S.W.2d 193, error re¬ 
fused. 

71 aJ. P 119 note 63. 

21. Colo.—McDonald v. Thibault, 
271 P. 183, 84 Colo. 470. 

71 C.J. P 120 note 64. 

**Agreed” price treated as surplusage 
In an action in guantum meruit to 
recover the reasonable value of 
services rendered an allegation that 
the services were of the ''agreed'* 
price and reasonable value of a stat¬ 
ed amount would indicate an express 
contract as to the amount of com¬ 
pensation, but the word "agreed** 
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would he considered as surplu,sago- 
since the action was on the com¬ 
mon count. 

N.Y.—Spring v. Moncrleff, 144 N.T. 
S.2d 664, 208 Misa 671. 

22. N.Y.—^Lennan v. Johnson, 115. 
K.Y.S.2d 828, 280 App.Div. 935. 

71 C.J. P 120 note 66. 

23. Mo.—^Huggins V. Hill, App., 24^ 
S.W. 1105. 

24. Mo.— Huggins V. Hill, supra. 

71 C.J. p 120 note 67. 

25. Tex.—^Tramonte r. A. J. Ras¬ 
mussen & Sons, Civ.App., 167 S.W. 
2d 666. 

26. Tenn.—Cooksey v. Shanks, 136 
S.W.2d 67, 23 Tenn.App. 695. 

27. N.C.—Barron v. Cain, 4 S.B.2d 
618, 216 N.C. 282. 

28. Ga.—Hightower v. Scarborough,. 
63 S.E.2d 726, 79 Ga.App. 342. 
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tract and that where, after partial performance, 
plaintiff elects to treat a special contract for work 
and labor as rescinded for defendant’s repudiation 
or breach, and sues in quantum meruit for the value 
of services rendered, plaintiff need not plead the 
special contract.^® It has been held, however, that 
where a party sues for work and labor, if there 
is a special contract, not completed or executed as 
to its terms, plaintiff should state it, or refer to it, 
in his complaint, and allege a partial performance 
and that if he fails to do so, defendant may set it 
up, and it will be a good defense,and that where 
a complaint avers a right to recover for certain ma¬ 
terials furnished defendant as on an implied con¬ 
tract, and it appears from the facts stated that such 
materials were in fact furnished under a written 
agreement, a demurrer to the complaint is properly 

sustained.32 

Defendant's acceptance of work. Where suit is 
brought for work performed under a special con¬ 
tract, it has been held unnecessary specifically to 
allege defendant’s acceptance of such work.33 

(b) Pleading Performance or Excuse for 
Nonperformance of Special Contract 

In pleading a cause of action on the common counts 
for work and labor performed under a special contract 
It Is not essential that there should be an allegation that 
the special contract has been performed by the plaintiff. 

A complaint warranting recovery under the com- 
mon counts for work or materials furnished under 
a special contract need not allege full performance 
of the contract by plaintiff,3^ or its wrongful termi¬ 
nation by defendant,SB and where plaintiff elects 
to treat a contract as rescinded for defendant’s 
breach and to sue under the common counts for 
services rendered, it has been held that he may re¬ 
cover without pleading his reason or excuse for 
not fully performing the contract-SB However, it 
has also been held that where plaintiff alleges a con¬ 
tract to perform services for defendant for the 


duration of defendant’s lifetime, and alleges that 
plaintiff was prevented from fully performing the 
services because of defendant’s wrongful conduc^ 
it is essential to the cause of action that plaintiff 
set forth the wrongful conduct of defendant which 
caused the breach through no fault of plaintiff.37 
Furthermore, where one, after alleging a contract, 
stating its terms, and averring performance, aban¬ 
dons the contract price and seeks a recovery on a 
quantum meruit he must state a reason for such 

abandonment.^ 3 

Full performance. Where a special contract has 
been performed and defendant has received the 
benefit thereof, an action can be maintained under 
the common counts, as discussed supra 32, and a 
special pleading is unnecessary.3® Plaintiff seeking 
recovery under the common counts for full perform¬ 
ance should sufficiently allege such performance.-*® 

Substantial performance. If plaintiff is entitled 
to recover under the common counts for services 
rendered and incidental materials furnished in sub¬ 
stantial performance of a special contract, as con¬ 
sidered supra § 33, his recovery may be under an 
allegation of full performance,and need not plead 
substantial performance in order to take advantage 
of such doctrine,42 although plaintiff’s pleading of 
full performance will be insufficient to support judg¬ 
ment if plaintiff fell short of full performance in 
any material and substantial respect.^® It has also 
been said that to entitle plaintiff to recover on a 
plea of quantum meruit he must allege that, not¬ 
withstanding his failure or inability to perform his 
agreement as made, the partial performance due to 
his attempted performance has conferred on the 
other party to the contract a substantial benefit 
exceeding in value any loss he has actually sustained 
by reason of plaintiff’s failure fully to perform his 
entire undertaking.^^ 

Where recovery is sought for extra work the com¬ 
plaint need not aver that it was done in accordance 


29- Pa.—Wright v. Cowden. Com, 
PL, 68 Pauph-Co. 195. 

Tenn.—Cooksey v. Shanks, 13$ S.W. 

2d 67, 23 Tenn.App. 696. 

71 C.J. P 120 note 69. 

30. Cal.—Oliver v. Campbell, 273 P. 
2d 15, 43 C.2d 298. 

71 C.X P 120 note 71. 

31. N.T.—^Atkinson v. Collins, 30 
Barb. 430, 9 Abb.Pr. 353, 18 How. 
Pr. 236. 

32. Ind.—Bradley v. Harter, 60 N. 
E. 139, 156 Ind. 499. 

33 . Ga.—^Harrison & Garrett v. Wil¬ 
son Lumber Co., 46 S.B. 730, 119 
Ga. 6. 

71 C.J. P 120 note 74. 


34. Ala.—^Heady v. Pool, 130 So. 329, 
221 Ala. 619. 

Mo.—Miner v. Sever, App., 265 S.W. 
678. 

35. Mo.—^Miner v. Sever, supra. 

36. Ill.—^Baker v. Stoner, 213 Ill. 
App. 571, 

37. N.C.—^Barron v. Cain, 4 S.B.2d 
618, 216 N.C. 282. 

38. Mo.—Stoddard v, Murdock, 37 
Mo. 580. 

39. Ala.—^Varner v. Hardy, 96 So. 
860; 209 Ala. 675. 

Ill. —^Neagle v. Herbert, 64 IlLApp. 

I 618. 


40. Cal.—^North American Dredging 
Co. of Nevada v. Outer Harbor 
Dock & Wharf Co.. 173 P. 766, 178 
C. 406. 

71 C.J. p 121 note 81. 

41. Cal.—Smith v. Mathews Const. 
Co., 179 P. 206, 179 C. 797. 

42. Cal.—Smith v. Mathews Const. 
Co., supra. 

43. Cal.—Smith v. Mathews Const. 
Co., supra. 

44. Tex.—City of Kirhyville v. 
Smith, Civ.App., 104 S.W.2d 664— 
Zaunbrecher v. Trim, Civ.App., 
31 S.W.2d 839. 
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with the contract as to the work originally agreed 
on.45 

Allegations of fraud are proper where tending to 
explain the circumstances under which performance 
of a contract was discontinued.^® 

d. Joining Counts in Special Contract and in 
Quantum Mendt 

In stating an action for work and labor, the plaintiff 
may declare specially on an express contract and also on 
a quantum meruit, although this should be done by sep¬ 
arate counts. 

If the circumstances of the case are such as to 
indicate a fair and reasonable doubt as to the form 
of the action to be followed,a plaintiff may de¬ 
clare specially on an express contract and also on a 
quantum meruit for the same work and labor or 
incidental materials,^® although it has been held 
that separate counts are necessary.^® Accordingly, 
a complaint may be sufficient to warrant a recovery 
either on an express contract or for the value of 
the work and labor done,®® and where a plaintiff 
alleges that certain services were worth a certain 
sum and that defendant agreed to pay it, plaintiff 
cannot be required to make his complaint more 
definite by electing between a quantum meruit and 
the specific agreement.®^ However, it has been held 
that where a complaint in an action for services 
rendered docs not show whether plaintiff relies on a 
specific contract for a stipulated compensation or 
on implied contract for the reasonable value of the 
services it is insufficient on special demurrer for 

uncertainty.®^ 

Extra work. An express promise as to work done 
under an executed special contract and an implied 
promise as to extra work can be declared on in one 
count.®® 


WORK & LABOR §§ 45-46 

§ 46. Plea or Answer and Subsequent Plead¬ 
ings 

a. In general 

b. Plea of payment or not indebted 

c. Pleading defenses based on special 

contract 

d. Plea of defective or incomplete per¬ 

formance 

c. Replication or reply 
a. In Greneral 

As a general rule, every matter of defense which is- 
pleaded in an action for work and labor should be set 
forth so specifically as clearly to show Its relation to the 
plaintiff's claim; and a plea in the nature of set-off 
should be as specifically pleaded as though the party re- 
lying on it were the plaintiff. 

Generally speaking, every matter of defense plead¬ 
ed to an action for work and labor should be set 
forth so specifically as clearly to show its relation 
to plaintiffs claim,®^ and the averments of an af¬ 
fidavit of defense must form a complete answer to* 
plaintiff’s demand.®® To entitle defendant to insist 
on an award on the cause of action as a bar, he must 
allege it as such in his answer.®® A plea is bad 
in bar which does not deny the implied contract to 
pay for services rendered.®*^ 

Plea of set-off, counterclaim, or compensation. 
A plea of set-off, compensation, or a rcconventional 
demand based on work and labor must be set forth 
with the same certainty as though the party relying 
on it were plaintiff in the suit,®® and a plea of this 
nature which does not set forth specifically the 
necessary facts is insufficient.®® A pica which shows 
that the services performed by defendant were per¬ 
formed gratuitously is bad as a plea in set-off.®® 

Pleading statute. It has been held under local' 
practice that defendant need not plead a statute fix¬ 
ing the compensation for securing a loan.®i 


46. Conn.—Beattie v. McMullen, 67 
A. 488, 80 Conn. 160. 

46. U.S.—^Dock Contractor Co. v. 
Niagara Falls Power Co., D.C.N. 
Y., 280 F. 122. 

71 C.J. P 121 note 87. 

47. Cal.—Leoni v. Delany, 188 P.2d 
766, 83 C.A.2d 303, rehearing de¬ 
nied 189 P.2d 617, 83 C,A.2d 303. 

48. Mont.—^Phelps v. Union Central 
Life Ins. Co., 88 P.2d 68, 108 Mont. 
78. 

N.Y.—^Monclava v. Arnett, 145 N.T. 
S.2d 759, modified 147 N.Y.S.2d 448, 
1 A.D.2d 700, appeal denied 162 
N.T.S.2d 296, 1 N.Y.2d 749, 135 N.E. 
2d 60. 

71 aJ. p 121 note 89. 

49. Mo.—Globe Light, etc., Co. v. 


Doud, 47 Mo.App. 439—Phillippi v. 
McLean, 6 Mo.App. 687. 

50. N.C.—^Roberts v. Demens Wood 
Working Co,, 16 S.B. 416, 111 N.C. 
432. 

51. N.T.—Goetz V. Tan Au, 12 N.T. 
Civ.Proc. 104, 

52. Cal.—Shade v. Sisson Mill, etc., 
Co., 47 P, 136, 115 C. 367. 

53. Cal.—^Donegan v. Houston, 90 P. 
1073, 6 C.A. 626. 

54. Pa.—Kyler v. Christman, 23 Pa. 
Super. 648. 

55. Pa,—^Kyler v. Christman, supra. 
71 C.J. p 122 note 98. 

Flea in defense held sulEtcient 
N.T.—^Dezsofi v. Jacoby, 36 N.T.S.2d 
672, 178 Misc. 851. 
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Plea In defense held insnfClclent 

N.Y.—^Winthrop Products Corp. v. 
Damsky. 87 N.Y.S.2d 640, 275 App. 
Div. 755. 

Pa.—^Williams v. Cohick, Com.Pl., 1 
Lycoming 47. 

56. N.T.—Brazil v. Isham, 12 N.Y. 
9. 

57. Ind.—Gerard v. Dill, 96 Ind. 476. 

58. La.—Cigali V. Kaplan, App., 84 
So.2d 726. 

59. La.—Cigali v. Kaplan, supra. 
Pa.—Williams v. Cohick, Com.Pl., 1 

Lycoming 47. 

60. Ind.—Gerard v. Dill, 96 Ind. 476. 

61. N.Y.—^Buchanan v. Tilden, 46 N* 
Y.S. 417, 18 APp.Div. 123. 
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§ 46 WORK & LABOR 


b. Plea of Payment or Not Indebted 

A sufficient plea of payment Is a valid defense In an 
action for work and labor. 

A sufficient plea of payment®^ or of its equiva- 
lent®5 sets forth a valid defense to an action for 
work and labor, although such a plea of pa 3 ’ment 
constitutes an admission by defendant that plaintiff 
had performed certain services for defendant.®^ 
An answer admitting performance of labor, but al¬ 
leging payment and den 3 dng that defendant owes 
plaintiff the amount sued for or any part thereof, 
does not admit that the sum sued for is due so as 
to entitle plaintiff to judgment,^® although an 
answer denying that defendant promised to pay a 
reasonable sum for services rendered, but not denj’’- 
ing that the services were performed for defendant, 
raises no issue.«« An answer denying that defend¬ 
ant is indebted to plaintiff in the sum named in the 
complaint or any other sum has been held sufficient 
to present an issue.®^ 

c. Pleading Defenses Based on Special Contract 

(1) In general 

(2) Noncompliance with conditions pre¬ 

cedent 


(1) In General 

A plea of breach of a special contract by the plaintiff 
is a good defense where the action for work and labor is 
brought on the special contract, but such plea is not a 
defense where the action is on the common counts, un- 
less the plea shows that ft is specifically applicable to the 
allegations on the common counts. 


Pleas merely setting up a breach by plaintiff of a 
special contract for work and labor are good an¬ 
swers to counts in special assumpsit on the con¬ 
tract,®^ but are not good as to the common counts 
for work and labor®® unless such pleas go further 
and show that they are applicable and answer to 
the common counts.*^® 


RestficHons on omoiint of Tecovevy, Where, in an 
action on quantum meruit for services rendered, 
defendant relies on a restrictive express contract 


limiting the amount of compensation, he must set 
it up as an affirmative defense.*^^ 


(2) Noncompliance with Conditions Prece¬ 
dent 


Defenses based on the plaintiff’s noncompliance with 
conditions precedent contained in the special contract are 
deemed waived unless set up by the defendant s plea In 
aM hrckuoht on tho commoH counts. 


Defenses based on plaintiff’s noncompliance with 
contractual conditions precedent,^ ^ such as provi¬ 
sions requiring submission of disputes to arbitra¬ 
tion,^* or requiring extra work to be first authorized 
by the architect,’^ or authorizing specified third per¬ 
sons to settle all controversies over the meaning of 
plans and specifications,^5 are waived by defendant’s 
failure to plead them in a suit brought on the com¬ 
mon counts for the reasonable value of labor and 
incidental materials furnished incident to special 
contracts not set up in the pleadings. Where suit 
is brought to recover the balance due for work and 
labor under a contract, both parties pleading it, a 
defendant desiring to take advantage of conditions 
imposed by another contract between him and a 
third person should plead the provisions of the lat¬ 
ter contract,^® and if it fails to do so will be deemed 
to have waived conditions imposed by such latter 
contract.'^ 


d. Plea of Defective or Incomplete Perform¬ 
ance 

As a general rule, to set up Inconnplete or defective 
performance as a defense there must be a specific aver¬ 
ment in the answer to that effect. 

Where the defense is that the result of services 
was defective and insufficient the answer must con¬ 
tain a direct averment to that effect,^® and pleas^ of 
defective performance should be sufficiently specific 
in averment to apprise plaintiff of the defects relied 
on by defendant.'?* Where a complaint for work 
and labor claims on the common counts for services 
rendered, a plea alleging merely that the claim was 
for services rendered on an entire contract which 
plaintiff, without fault of defendant, had failed to 


62. Motit.—Lappin v. Martin, 228 P. i 
763, 71 Mont. 233. 

71 C.J. p 122 note 6. 

Payment as defense see supra § 40. 

63. Pa.—Murphy v. Taylor, 33 A. 
1041. 173 Pa. 317. 

71 C.J. P 122 note C. 

64- La.—Guidry v. Foolkes, App., 13 
So.2d 540. 

65. S.C.—Young: V. Green, 23 S.B. 
$81, 46 S.C. 12. 

66. Or .—ttuns Louis & Co. v. Brown, 
7 Or. 326. 

67. Cal.—^Heaton-Hobson Associated 


Law Offices v. Arper, 78 P. 721, 
146 C. 282. 

68. Ala.—Mobile County v. Linch, 
73 So. 423, 198 Ala. 67. 

69. Ala.—Mobile County v. Linch, 

supra—Montgomery County v. 

Pruett, 67 So. 823, 176 Ala. 391. 

71 C.J. P 122 note 14. 

70- Ala.—Mobile County v. Linch, 
73 So. 423, 198 Ala. 57. 

71 . S.C.—Pittman v. Le Master, 121 
S.B. 677, 128 S.C. 98. 

7a. Cal.—Wilson r. Mattel, 268 P. 
463, 84 C.A. 667. 
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73 . Cal.—Wilson v. Mattel, supra. 
74u Cal.—Wilson v. Mattel, supra. 

75. Cal.—^Wilson v. Mattel, supra. 

76. Or.—^Borg v. Utah Const Co., 
242 P. 600, 117 Or. 22. 

77. Or.—^Borg v. Utah Const Co., 
supra. 

71 C.J. p 123 note 21. 

78. Ind.—^Bums v. Stanley, 72 Ind. 
360. 

79. AJa,—Heady v. Pool, 130 Sc. 
329, 221 Ala. 619. 

71 C.J. p 128 note 24. 
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perform, is bad on demurrer,*® although a plea 
of complete abandonment of a special contract after 
part performance has been held good in bar of such 
a suit®^ 

After admission of employment. An answer ad¬ 
mitting the employment of plaintiff by defendant 
but alleging nonperformance on the former’s part is 
not demurrable.^2 

After plea of general issue. Where, after plead¬ 
ing the general issue, defendant pleads specially that 
the action is based on a special contract which has 
not been performed, the special plea amounts to the 
general issue and must be rejected.^s 

e. Replication or Reply 

Where the facts pleaded constituted a defense of 
payment only, and not a counterclaim, although there is 
no reply, the whole answer does not stand as admitted. 

Where the facts pleaded constitute a defense of 
payment only, and not a counterclaim, although there 
is no reply, the whole answer does not stand ad- 
mitted.^^ 

§ 47. Issues, Proof, and Variance 

a. In general 

b. Pleading common counts and prov¬ 

ing express contract 

c. Pleading express contract and recover¬ 

ing under common counts 

d. Evidence admissible under pleadings 

a. In Grenetal 

In an action for work and labor and materials fur¬ 
nished, only such matters are In issue as are put In issue 
by the pleadings and proof, and to authorize a recovery 
there must be proof of all material allegations of the 
pleadings which have not been admitted. 


WORK & LABOR §§ 46-47 

In accordance with the general rules of pleading 
in civil actions, only such matters are in issue in an 
action to recover for the value of work and labor 
or incidental materials, as are properly put m issue 
by the pleadings and the proof,*® recovery will be 
restricted to work or materials as specified in the 
pleadings,*® defenses cannot be urged if not properly 
raised by the pleadings,*7 and to authorize a re¬ 
covery there must be proof in support of all t le 
material allegations of the pleadings,** although 
matters admitted by the pleadings need not be 
proved. 

A plaintiff suing for work performed under con¬ 
tract for work and labor and alleging full perform¬ 
ance may not recover where he fails to prove full 
performance,90 although where plaintiff treats a 
contract as rescinded for defendant’s breach and 
sues for the reasonable value of labor and materials 
furnished, he need not allege or prove full perform¬ 
ance on his part,oi or acts of defendant rendering 
performance impossible.®^ If plaintiff pleads a 
special contract and fails to allege that the contract 
was breaclicd by defendant, his failure so to allege 
will defeat his right to recover on quantum meruit 
for services rendered during the contract period.® ^ 

Where a party declares on a special contract for 
work and labor and proves a contract variant from 
the one on which he declared, he cannot recover on 
the special contract because of the variance,®^ and, 
similarly, in an action to recover for the value of 
work and labor the allegations and the proof must 
substantially correspond, and any material variance 
between the proof and the allegation will prevent a 
recovery ;®5 but where the proof substantially sup¬ 
ports the pleadings, a variance as to some immaterial 
matter is not fatal®® if the adverse party is not 


80. Ala.—^Farrow v. Burns, 92 So. 
236, 18 Ala.App. 360, certiorari de¬ 
nied 92 So. 426, 207 Ala. 197. 

81. Ala.—Varner v. Hardy, 96 So. 
860, 209 Ala 676. 

71 C.J. P 123 note 26. 

82. N.Y.-—Von Rosenberg v. Mc¬ 
Donald, 63 N.T.S. 561, 24 Misc. 
771. 

83. Va.— Baltimore, etc., B. Co. v. 
Laffertys, 14 Gratt. 478, 65 Va. 478 
—^Baltimore, etc., R Co. v. Polly, 
Woods & Co.. 14 Gratt 447, 66 Va 
447. 

84. N.T.—Burke v. Thorne, 44 Barb. 
363. 

85. Ala—^McCombs v. Clark, 47 So. 
2d 220, 36 AlaApp. 391. 

Va.—Lockard v. City of Salem, 48 
S.B.2d 239, 130 W.Va 287. 

71 C.J. p 123 note 32. 


86. Md.—Weil V. Lambert, 37 A. 2d 
312, 183 Md. 233. 

71 C.J. p 123 note 33. 

87- Mo.—W. W. Brown Const. Co. 
V. MacArthur Bros. Co., 139 S.W. 
104, 236 Mo. 41. 

71 C.J. P 123 note 34. 

88. Cal.—Sears v. Whiston, 34 P.2d 
818, 139 C.A.2d 682. 

71 C.J, P 124 note 86. 

89. Conn.—Cunningham & Patchen 
V. Delohery Hat Co., 74 A. 881, 82 
Conn. 592. 

71 C.J. P 124 notes 36, 87. 

9 Q, N.T.—Stone v. Goodsteln, 97 N 
T.S. 1035, 49 Misc. 483. 

71 C.J. P 124 note 88. 

91. Cal.—Gray v. Bekins, 199 P. 
767, 186 C. 389. 

92. Cal.—Gray v. Bekins, supra 

93 . N.Y.—Storer v. Blon Exhibits, 
108 N.Y.S.2d 648, 279 App.Eiv. 766. 
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94. Md.—Weil v. Lambert, 37 A.2d 
312, 183 Md. 233. 

95. Alaska.—Simonarson v. McMur- 
chie, 12 Alaska 123. 

Cal.—Sears v. Whiston, 34 P.2d 818, 
139 C.A.2d 682. 

71 C.J. P 124 note 41. 

Vaziaaoe as to names 
In suit brought on common counts 
for work and labor and materials 
where there was material variance 
between named defendant and per¬ 
son for whom work and labor were 
performed, such variance would be 
fatal to plaintiiE’s right of recovery 
in action. 

^la.—^McCombs v. Clark, 47 So.2d 
220, 36 Ala^App. 391. 

96. Cal.—Sears v. Whiston, 34 P.2d 
818, 139 C.A.2d 682. 

71 C.J. P 125 note 42. 
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surprised or misled thereby.®^ 

As a prerequisite to a recovery on an implied con¬ 
tract for services rendered, plaintiff must allege 
and prove either an express contract of hire, with¬ 
out a specification of remuneration, or the existence 
of circumstances from which such an agreement 
may be inferred,® ^ and it is the rule in pleading 
a cause of action based on quantum meruit for the 
reasonable value of labor and materials furnished 
that an allegation of a promise to pay impliedly 
exists in the pleading,®® and an allegation of a prom¬ 
ise to pay for services is sufficiently supported by 
proof of either an express or an implied promise.^ 
Plaintiff may not recover the value of services 
rendered in the absence of an allegation and proof 
that the services were not voluntarily rendered.^ 

Pleading and ^proving value. In an action brought 
on a quantum meruit basis for the value of services 
rendered, defendant’s plea of the general issue not 
only denies all liability but, of necessity, traverses 
the amoxmt which plaintiff deserves,® and by so 
pleading defendant puts plaintiff to strict proof of 
such amount and necessitates that the amount be 
judicially determined.'* Thus, one may not recover 
the reasonable value of his services where he 
neither pleads nor proves it,® proof of reasonable 
value is ordinarily essential to recovery on the basis 
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of the common counts,® and there may be no recov¬ 
ery for work and labor on any theory if there is 
proof of neither reasonable value nor agreed price, 
although were the record shows no issue raised as 
to amount due, proof of reasonable value is not 
required.® An immaterial variance between plead¬ 
ing and proof of the reasonable value of services 
rendered is not fatal to plaintiff’s right of recovery.® 
If defendant contends that there was an express 
contract which fixed the value of the work per¬ 
formed, he must plead and prove such fact.i® 

Time of promise or performance. An allegation 
of the time of the promise to pay for services is 
immaterial and need not be proved as laid.^i Plain¬ 
tiff may, however, by limiting his claim to services 
performed between certain dates, make those dates 
material, so that he cannot recover for services ren¬ 
dered before or after a count for work and la¬ 
bor done on a certain date cannot be sustained by 
proof of work done on any other date and where 
plaintiff sues for services rendered within a speci¬ 
fied time in the past he may not recover for services 
which were not rendered within the period limited 
by his complaint.^4 

Allegations as to labor or materials furnished. 
Where the answer sets out a special contract for 
work, labor, and materials, while the proof is of a 


97- N.T,—^Dubois v. Delaware, etc., 
Canal Co., 12 Wend. 334. affirmed 
16 Wend. 87. 

Wash.—Griffith v. Rldpath, 80 P. 820, 
38 Wash. 540. 

98. U.S.—^Dottenhelm v. Emerson 
Elec. Mfg. Co.. D.C.N.Y., 7 P.R.D. 
195. 

99- Neb.—tJmberger v. Sankey, 60 
N.W.2d 346, 164 Neb. 881. 

Li Ga.—Jackson v. Buice, 63 S.E. 

823, 132 Ga. 51. 

71 C.J. P 125 note 44. 

AUesratloxL of oral agrreeme&t to pay 
Where petition alleged an oral 
agreement to pay for labor and ma¬ 
terials and the evidence established 
an implied promise to pay there was 
not a material variance in the plead¬ 
ing and proof. 

Neb.—^Umberger v. Sankey, 50 N.W. 

2d 346, 154 Neb. 881. 

2. Tex.—^Timmons v. Timmons, Civ. 

App., 222 S.W.2d 339. 

8. W.Va.—^Lockard v. City of Salem, 
43 S.R2d 239, 130 W.Va. 287. 

4i W.Va.—^Lockard v. City of Salem, 
supra. 

5. Ill.—^Bloom V. Nathan Vehon Co., 
173 N.B. 270, 341 HI. 200. 72 A.I 1 .R. 
232. 

71 C, j. p 126 note 46. 

6. CaL—Culjak v. Better Built 
Homes. 137 P.2d 492, 68 C.A.2d 720. 


Mo.—^Rodgers v. Levy, App., 199 S. 
W.2d 79. 

Tex.—Timmons v. Timmons, Civ. 
App., 222 S.W.2d 339—^Parks v. 
Kelley, Civ.App., 126 S.W.2d 534. 
71 C.J. p 125 note 46. 

Matter of commoxL knowledge 
Proof of the reasonable value of 
plaintilTs services is ordinarily es¬ 
sential to his recovery in quantum 
meruit, but to this rule there is an 
exception in situations where the 
reasonable value of a particular kind 
of services is a matter of common 
knowledge; and in such a case, 
where all the facts and circumstanc¬ 
es are in evidence with respect to 
the nature and extent of the serv¬ 
ices rendered, the jury may deter- ^ 
mine the question of reasonable val- j 
ue from their own knowledge with¬ 
out the aid of opinion evidence. On 
the other hand, where the case in¬ 
volves professional services, or serv¬ 
ices calling for special skill and ef¬ 
ficiency, the value of which is not a 
matter of common knowledge, plain¬ 
tiff must both plead and prove their 
reasonable value. 

Mo.—Tuttle V. Brayton, App., 216 S. 
W.2d 46. 

7- Tex.—Cochran v. Taylor, Civ. 

App., 209 S.W. 253. 

71 C.J. p 125 note 47. 
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8. Ga.—^McLendon v. Moore, 157 Sw 
E. 214, 42 Ga.App. 580. 

71 C.J. p 125 note 48. 

9. Cal.—Sears v, Whiston, 34 P.2d 
818, 139 C.A. 682. 

10. Wyo.—^Miracle v. Barker, 136 P. 
2d 678, 69 Wyo. 92. 

11. Miss.—^Hill V. Robeson, 10 Miss. 
541. 

12. N.H.—^Manchester, etc., R. Co. 
V. Fisk, 33 N.H. 297. 

13. Ala.—Green v. Southern States 
Lumber Co., 60 So. 917, 163 Ala. 
611. 

Vergeson v. Wallace, 180 So. 304, 
28 Ala.App. 212. 

14. Ala.—^Vergeson v. Wallace, su¬ 
pra. 

71 C.J. p 126 note 62. 

Lump sum charge 
In action for services rendered, 
where petition alleged that services 
were rendered between November 28 
and March 10, and account book 
showed item entered as of March 24, 
objection of variance was without 
merit, where uncontradicted proof 
showed that entry was intended as 
lump sum charge for services ren¬ 
dered over entire period. 

Tex.—^Robinson v. Port Worth Hos¬ 
pitals Holding Corp., Civ.App., 109 
S.W. 2d 1077, error dismissed. 



98 C.J.S. 

contract for work and labor only, this is not a ma¬ 
terial variaiice.^5 Under allegations of "materials 
furnished” plaintiff may recover for the use of 
automobiles furnished in connection with services 
rendered.^® 

b. Pleading Common Counts and Proving Ex¬ 
press Contract 

In an action for work and labor and materials where 
the common counts are pleaded, proof of an express con¬ 
tract Is frequently, although not always, regarded as a 
material variance. 

As a general rule plaintiff suing as under the 
common counts for work or materials may not re¬ 
cover on proof of an express contract,^^ such proof 
ordinarily constituting a fatal variance.^* Proof of 
a special contract will not necessarily preclude re¬ 
covery of reasonable value in an action based on the 
common counts,and recovery as under the com¬ 
mon counts may be permitted on proof of an express 
contract fully performed by plaintiff ,20 as where the 
proof shows an express contract for the same com¬ 
pensation alleged to constitute the reasonable value 
of services rendered,®^ although proof of a con¬ 
tract essentially different from that relied on in 
the pleadings will preclude recovery in quantum 
meruit even where plaintiff has fully performed the 
work .22 Recovery in quantum meruit may be al¬ 
lowed for services performed after termination of 
an express contract covering prior similar serv¬ 
ices whether the proof shows a special contract or 
lack of one with respect to services sued for under 
the common counts, 2 * or on proof of services ren¬ 
dered under an entire contract and evidence that 
defendant prevented completion thereof and 
where the reasonable value and agreed price of 
services arc the same, an alleged variance between 
allegation of reasonable value and proof of agreed 
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price has been held immaterial.^S in indebitatus 
assumpsit for work and materials furnished under a 
special contract therefor, it is immaterial whether 
it is shown that the work was done under the con¬ 
tract or a modification of it, when it appears that 
defendant accepted the work.^® 

Failure of proof and not a mere variance is shown 
where, in a suit on quantum meruit, the evidence 
establishes both an express contract and full pay¬ 
ment of all sums due thereunder.27 

Plaintiff declaring both on common counts and 
specially on contract may, with applicable proof, re¬ 
cover either the contract price or the reasonable 
value of services rendered where the allegations 
of a complaint are sufficiently broad, plaintiff may 
recover on proof of cither a special contract or a 
quantum meruit and one may bring an action 
to recover on a quantum meruit and allege a prom¬ 
ise to pay by the person receiving them and recover 
on proof of cither an express or an implied prom- 
ise.30 

If defendant desires to rely on special contract to 
limit the otherwise general recovery of plaintiff 
in a suit for services brought as on quantum meruit, 
defendant should both plead and prove such contract 
as an affirmative dcfcnsc.^l 

c. Pleading Express Contract and Eecovering 
under Common Counts 

Where the plaintiff specifically sets forth his case as 
on an express contract his recovery generally must be on 
such contract and not on quantum meruit; but a cause 
of action may be so stated as to permit recovery on quan- 
turn meruit although an express contract is alleged. 

Generally speaking, a plaintiff laying his case on 
an express contract must recover, if at all, on such 
contract,32 and under a complaint based distinctly 


15. N.T.—Cobb V. West, 11 N.Y.Su- 
pcr. 38. 

1®. Cal.—Thomas v. Fursman, 178 
P. 870, 30 C.A. 278. 

71 C.J. P 126 note 54. 

17 . U.g.—Haber v. Bond Stores, C. 
A.Ohio, 178 F.2d 836. 

—^Vorffeson v. Wallace, 180 So. 
304, 28 Ala.App. 212. 

71 C.J. p 126 note 55. 

18. Iowa.—^Wayman v. City of 
Cherokee, 226 N.W. 960, 208 Iowa 
905. 

71 C.J. p 126 note 66. 

19. Cal.—^Moore v. Borgfeldt, 273 
P. 1114, 96 C.A. 306. 

Mo.—Henderson & Jones v. Mace, 64 
Mo.App. 393. 

20. Md.—^Donegan v. Meredith, 86 
A.2d 93, 199 Md. 162. 


Mo.—Rodgers v. Levy, App., 199 S. 
W.2d 79. 

71 C,J. p 126 note 58. 

21. Minn.—^Meyer v, Saterbak, 160 
N.W. 901, 128 Minn. 304. 

22. Pa.—Keyser’s Appeal, 16 A. 577, 
124 Pa, 80, 2 UR-A. 159. 

71 C.J. p 127 note 60. 

23. Ind.—Black Servant Mfer. Co. v. 
Beatty, 182 N.B. 473, 95 Ind.App. 
58. 

24. Minn.—^Boydstun v. Hackney 
Land Credit Co., 177 N.W. 779, 146 
Minn. 392. 

71 C. J. P 127 note 62. 

25. Tex.—^Northside Lumber & 
Building Co. v. Neal, Civ.App., 23 
S.W.2d 858. 

71 C.J. p 127 note 63. 

26. Cal.—^Lacy Mfg. Co. v. Los An- 
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gelcs Gas, etc., Co., IOC P. 413, 12 
C.A. 37. 

27. Okl.—Moore v. Craft, 222 P. 983, 
97 Okl. 128. 

71 C.J. p 127 note 65. 

28. Cal.—Havens v. Donahue, 43 P. 
962, 111 C. 297. 

71 C.J. p 127 note 66. 

29. N.C.—Stokes V. Taylor, 10 S.B. 
666, 104 N.C. 394—^Lewis V. Albe¬ 
marle & Raleigh R. Co., 95 N.C. 
179. 

30. Ga.—Jackson v. Buice, 63 S.E. 
823, 132 Ga. 61. 

31. Mo.—Colburn v. Krenning, 220 
S.W. 934. 

32. Ga.—Odum v. South Atlantic 
Casket Co., 117 S.B. 275, 30 Ga.App. 
166. 

71 C.J. p 127 note 70. 



§ 47 WORK & LABOR 

on a special contract, plaintiff cannot recover for 
work and labor on a quantum meniit.33 However, 
if plaintiff declares on a special contract and fails 
to prove it but proves an agreement, and work done 
according to the terms of the agreement, he may 
recover under the common counts if nothing remains 
to be done but the payment of money by defend¬ 
ant and where the complaint contains allega¬ 
tions sufficient to state a cause of action under the 
common counts, recovery may be permitted as on 
quantum meruit although the contract is referred 
to,as where there is a reference to a contract 
merely for the purpose of determining reasonable 
value of work and fully stating plaintiff’s cause of 
action.36 Accordingly, where, under a count for 
work and labor, a contract for an agreed price is 
alleged, plaintiff may recover the reasonable value 
of the work and labor, although the contract alleged 
is not proved,and the fact that the proofs show 
reasonable value may warrant recovery on a quan¬ 
tum meruit despite allegations of a special con- 
tract.38 Also, where the claim on express contract 
is abandoned, and, after striking the allegations as 
to special contract, enough remains to state a cause 
of action in quantum meruit, recovery in quantum 
meruit may be permitted under such complaint.^^ 

d. Evidence Admissible under Pleadings 

(1) In general 
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(2) Evidence admissible under general 

issue 

(3) Recoupment, set-off, and counter^ 

claim 

(4) Evidence as to existence or denial 

of special contract 

(1) In General 

In an action for work and labor and materials fur¬ 
nished, evidence otherwise admissible may be introducecT 
only if It tends to prove or disprove an issue of the case. 

Under the general rules, in an action for work or 
incidental materials, evidence which does not tend 
to prove or disprove matters put in issue by the 
pleadings may and should be excluded.^® Thus 
plaintiff cannot, on a count for work and labor, in¬ 
troduce evidence as to materials furnished,^! and 
proof of the value of services is not admissible in 
an action on a special agreement to pay a certain 
sum for such services.^2 Evidence otherwise ad¬ 
missible may and should be admitted where it tends 
to prove or disprove matters properly in issue.^^- 
Thus, where the matter is properly put in issue by 
the pleadings, evidence may and should be admitted 
in respect of the character and extent of services,^^ 
the circumstances under which rendered,^5 the 
place where the work was performed,^® profits of 
the recipient,substantial performance,^® value of 


33. Iowa,—^Flnkle v. Flnkle, 32 N. 
W.2d 807, 239 Iowa 783. 

Md.—Weil V. Lambert, 37 A.2d 312, 
183 Md. 233. 

Mo.—^Hadley-Dean Glass Co, v. Kay, 
App., 118 S.W.2d 31. 

71 C.J. p 127 note 71. 

Za absence of tULnsnal reason 

One who sues on a contract can¬ 
not recover on quantum meruit, un¬ 
less some unusual and equitable rea¬ 
son therefor appears from record, 
and particular situation seems to 
justify such recovery. 

La.—^McLeod v. Levy, App., 78 So.2d 
549. 

34. Md.—Weil V. Lambert, 37 A.2d 
812, 183 Md. 233. 

35. Ill.—Anderson v. Biesman & 
Carrlck Co., 4 N.B.2d 639, 287 IlL 
App. 507. 

Okl.—Flint V. Fiske, 46 P.2d 337, 173 
Okl. 7. 

Wash.—Adjustment Department, 

Olympia Credit Bureau v. Bro- 
strom, 130 P.2d 67, 15 Wash.2d 
193. 

71 C.J. p 128 note 72. 

36. Minn.—Siebert v. Leonard, 17 
Minn. 433. 

37. CaL—Bhlers v. Wannack, 60 P. 
433, 118 a 310. 


Conn.—^Brewster v. Aldrich, 38 A. 
894, 70 Conn. 51. 

38. Conn.—Shmilovitz v. Bares, 65 
A. 660, 76 Conn, 714, 

71 C.J. p 128 note 75. 

39. S.C.—Cleveland & Williams v. 
Butler, 78 S.E. 81, 94 S.C. 406. 

40. Cal.—^Kimes v, Davidson Inv. 
Co., 281 P. 639, 101 C.A. 382. 

71 C.J. p 128 note 78. 

41. Miss.—^Richardson v. Oneal, 1 
Miss. 469. 

48. N.T.—Robinson v. Hunt, 34 N.T. 
S. 794, 88 Hun 285—^Marston v. 
Baerenklan, 32 N.T.S. 786, 11 Misc. 
620. affirmed 33 N.Y.S. 994, 13 
Misc. 13. 

43. La.—Swart v. Lisbon Iberia Oil 
Corp., App., 197 So. 162. 

71 C.J. p 128 note 82. 

Evidence of agreement to pay spe- 
cifio sum 

Complaint, which alleged an in¬ 
debtedness for labor and materials 
furnished at defendant's special re¬ 
quest and defendant's express prom¬ 
ise to pay therefor, would be con¬ 
strued to allege an express contract 
on which a certain sum was due 
plalntifC and not a quantum meruit, 
so as to render evidence of an agree¬ 
ment to pay a specified sum for la¬ 
bor and materials admissible, where 
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defendant merely denied such allega¬ 
tions and did not demur to, or move 
against, the complaint. 

Wash.—^Adjustment Department, 

Olympia Credit Bureau v. Bro- 
strom, 130 P.2d 67, 15 Wash.2d 
193. 

Skill ana ability 

Plaintiff, claiming to be an Indus¬ 
trial consultant and demanding com¬ 
pensation for services as such, put 
his skill and ability in issue and 
rendered admissible testimony that 
he had been employed only at odd 
jobs during twenty-five years pre¬ 
ceding rendition of services for 
which he claimed compensation. 
Wis.—Conlln v. Agner, 39 N.W.2d 
738. 256 Wis. 68. 

44. N.Y.—Shirk v. Brookfield, 79 N. 
Y.S. 225, 77 App.Div. 296. 

71 C.J. p 129 note 83. 

45. N.Y.—Shirk v, Brookfield, su¬ 
pra. 

46. La.—Ascano v. Macaluso, 120 
So. 506, 9 La.APP. 354. 

71 C.J. p 129 note 85. 

47. Ky.—^Bowman Realty Co. v. 
Moss, 143 S.W. 765, 147 Ky. 103. 

71 C.J, p 129 note 86. 

48. N.Y.—Smith v. Russell, 126 N. 
Y.S. 962, 140 App.Div. 102. 

71 C.J. p 129 note 87« 
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the work,^^ and waiver.^® 

Where the issue raised by complaint and answer 
is the value of work as a whole, evidence may never¬ 
theless be introduced to show the specific values of 
•separate items in order to arrive at the aggregate 
value,and evidence tending to show the market 
value of plaintiff’s services rendered under a con¬ 
tract void under the statute of frauds, the contract 
price being in dispute, is admissible under the quan¬ 
tum mcruit.52 Where a complaint is so broadly 
■drawn as to permit recovery on proof of either 
.a special contract or a quantum meruit, plaintiff may 
introduce evidence of the reasonable value of his 
•services as against the contention that under a com¬ 
plaint setting forth a special contract plaintiff should 
not be allowed to prove as on a quantum meruit or 
implied contract.53 In an action to recover for 
work and labor performed for defendant, evidence 
that the person who employed plaintiff was the 
agent of defendant is admissible without averring 
agency in the complaint.54 

(2) Evidence Admissible under General Issue 

tn an action for work and labor and materials fur- 
inished, under a general denial or the equivalent any evi¬ 
dence Is admissible which tends to contradict the allega¬ 
tions of the plaintiff's pleading, but In order to permit 
evidence to be Introduced as to affirmative defenses^ such 
defenses should be specifically pleaded. 

In an action to recover for services rendered, any¬ 
thing which shows that plaintiff has no right to 
recover at all, or to the extent claimed on the case 
as he makes it, may be given in evidence on an issue 
joined by an allegation in the complaint, and its 
denial in the answer.®® Under a general denial 
it may be shown that the services were rendered for 

49. La.—Fallo V. Kerner, App., 12 
So.2a 66. 

71 C.J. p 129 note 88. 

50. Ohio.—Wanwelln v. Ferro Con¬ 
crete Const. Co., App., 136 N.E.2d 
683. 

71 C.J. p 129 note 89. 

51. La.—Gordy v. Veazey, 26 La. 

Ann. C18. 

52. Mich.—Moore v. 

Horse-Nail Co., 43 
Mich. 606. 

53. N.C.—Stokes v. Taylor, 10 S.E. 

666, 104 N.C. 394. 

54. Ind.—^Day v. Henry, 4 N.B. 44, 

104 Ind. 324. 

55. Mo.—Brush v. Miller, App., 208 
S.W.2d 816. 

71 C.J. P 129 note 96. 

ClrcTU]i8ta]i.ce8 redudnsr reasonahle 
value 

In action for labor performed and 
materials furnished defenda n ts were 


a third person for whom defendant was agent,56 
or that it was agreed that payment should be made 
to another and not to plaintiff,5^ and under a plea 
of the general issue defendant has been held en¬ 
titled to prove plaintiff’s breach of contract,58 or 
to introduce any pertinent evidence tending to nega¬ 
tive expectation of pecuniary compensation.®^ 
Where defendant relies on something not put in 
issue by plaintiff, defendant should plead it af¬ 
firmatively in order to warrant introduction of evi¬ 
dence with respect to such new matter;®® evidence 
of a substantive matter of defense is inadmissible 
under a general denial,®! and under a denial that 
the services were of &e value alleged or of any 
value, evidence showing that the services were not 
rendered is inadmissible.®® 

Defense of payment in an action for work or ma¬ 
terials should, as a general rule, be affirmatively 
pleaded to warrant introduction of evidence there¬ 
of,®* although where plaintiff sues for a balance, he 
invites examination into the amount of indebtedness 
and defendant may show payments on account with¬ 
out affirmatively pleading them.®^ Under a gen¬ 
eral plea of payment, defendant may not prove plain¬ 
tiff’s acceptance of payment in a medium other than 
money.®® 

Limitations. Under a count framed on an execut¬ 
ed consideration and averring the original indebted¬ 
ness and a subsequent promise in consideration 
thereof, but failing to aver that the claim had ever 
been barred by the statute of limitations, evidence 
will be admitted that the claim was barred, but 
out of the statute by a subsequent promise.*® 

61. N.T.—^Pox V. Turner, 2 N.Y.S. 
164, 49 Hun 610. 

71 C.J. p 130 note 2. 

62. Wash.—^Buddress v. Schafer, 41 
P. 43, 12 Wash. 310. 

63. N.T.—Curry v. Mackenzie, 146 
N.B. 375, 239 N.T. 267. 

71 C.J. p 130 note 4. 

Special plea not refiuirod 

In an action for work and labor 
commenced before a justice of the 
peace where special pleas are not re¬ 
quired, evidence tending to prove 
payment may be given under the 
general issue. 

Ill.—Crews V. Bleakley, 16 Ill. 21, 61 
Am.D. 323. 

64. N.T.—Quin v. Lloyd, 41 N.T. 
349. 

65. Mont—^Lappin v. Martin, 228 P. 
763, 71 Mont 233. 

71 C.J. P 130 note 6. 

66. Ohio.—Haymaker's Ex'rs v, 
Haymaker, 4 Ohio St. 272. 


entitled to show under their gen¬ 
eral denial or special defense any 
circumstances which would fiTo di¬ 
rectly to reduce the reasonable value 
of the materials and labor furnished 
by plaintiff. 

Conn,—Goodrich Oil Burner Mfg. Co. 
v. Cooke, 12 A.2d 833, 126 Conn. 
66L 

56. Ind.—Gray v. Taylor, 28 N.B. 
Capewell 220, 2 Ind.App. 155. 

N.W. 644, 76 Ind.—Fowler v. Burget, 16 Ind. 

341. 

71 C.J. p 130 note 97. 

58. Ala.—^Varner v. Hardy, 96 So. 
860, 209 Ala. 575. 

71 C.J. p 130 note 98. 

59. Vt.—Fitch V. Peckham, 16 Vt 
150. 

71 C.J. p 130 note 99. 

60. Iowa.—Schroeder v. Schroeder, 
93 N.W. 78, 119 Iowa 67. 

71 C.J. p 130 note 1. 
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Negligent performance. It is ordinarily held that 
tinder a general denial defendant may show that 
plaintiffs performance of work was negligent or un¬ 
skillful, 6^ although there is authority to the effect 
that, if defendant desires to offer proof of plaintiff’s 
lack of skill and diligence, he must plead such mat¬ 
ters in his answer,® 8 and evidence as to the effect 
of delay in completion of work on defendant’s busi¬ 
ness will be excluded where no question of dam¬ 
age by reason of delay is raised by the pleadings.®® 

(3) Recoupment, Set-Off, and Counterclaim 

Evidence tending to establish recoupment, set-off, or 
counterclaim is usually admissible only If there Is a spe¬ 
cial plea. 

There is authority holding that, in order to render 
evidence showing a right to recoup damages for 
breach of contract admissible, the contract and the 
damages must be specially pleaded,^® and that dam¬ 
ages which defendant suffered by reason of plain¬ 
tiff’s partial breach of the contract which should 
have been set up by way of counterclaim may 
not be established as a special defense, even pro 
tanto.^^ However, it has also been held that evi¬ 
dence offered as a basis for recoupment may be in¬ 
troduced by defendant under the general issue 
and evidence showing a set-off to plaintiff’s demand 
is sometimes admissible, although there has been no 
plea thereof, where defendant seeks to use it merely 
as a defense.*^® 

(4) Evidence as to Existence or Denial of 

Special Contract 

(a) Evidence offered by plaintiff 

(b) Evidence offered by defendant 

(a) Evidence Offered by Plaintiff 

Although an action for work and labor is brought on 
the common counts, the plaintiff may be permitted or 


even required to produce In evidence an express contract 
where It Is shown that an express contract exists. 

Allegations in a complaint that services were ren¬ 
dered at the special instance and request of defend¬ 
ant do not preclude plaintiff from introducing into 
evidence a written agreement covering the services 
in question,?^ and before being required to elect 
whether he will rely on an express or an implied 
contract plaintiff may introduce all competent evi¬ 
dence bearing on defendant’s obligation.*^® 

Thus, as a general rule, plaintiff suing for work 
or incidental materials may, under allegations based 
on the common counts, introduce into evidence an 
express contract,*^® although there are early au¬ 
thorities holding that, where plaintiff sues on the 
common counts, he may not introduce evidence of 
an express contract.*^*^ 

Where work has been done under a special con¬ 
tract, the contract having been fully performed, in 
an action on the common counts, the special contract 
and the performance thereunder may be proved 
without setting out the special contract.*^® It has 
also been held that when suit is on the common 
counts, if there is a special contract plaintiff must 
produce the contract at the trial,since plaintiff’s 
recovery is limited by the terms of the special con¬ 
tract.®® 

(b) Evidence Offered by Defendant 

Authorities differ as to the right of the defendant In 
an action on the common counts for work and labor to 
Introduce an express contract where only the general is¬ 
sue has been pleaded. 

There is authority holding that defendant may of¬ 
fer a special contract in evidence without affirma¬ 
tively pleading it,®l and that, under a general denial, 
where one is sued on an implied contract for services 
rendered, it is competent to show an express contract 
for the same services,®® although there is authority 


67. Mo.—Brush v. Miller, App., 208 
S.W.2d 816. 

71 C.J. p 130 note 8. 

68. Or.—^Albee v. Alhee, 8 Or. 321. 

69. Cal.—^Kimes v. Davidson Inv. 
Co.. 281 P. 630, 101 C.A. 382. 

70. Mo.—^Decker v. School Dist. No. 
2, 74 S.W. 390, 101 Mo.App. 115. 

71. Conn.—Goodrich Oil Burner 
Mfg. Co. V. Cooke, 12 A.2d 833, 126 
Conn. 551. 

72. Del.—^Helte v. Cow^ill, 91 A. 
652, 28 Del. 197. 

71 C.J. p 130 note 12. 
value of services arises under fifen- 
eral issue 

Where action Is on quantum meru¬ 
it, no answer In recoupment is need¬ 
ed to enable defendant to reduce 
dePAasas by showin^r plaintilTs fail¬ 


ure specifically to perform contract, 
since only question is value of serv¬ 
ices, which arises under general is¬ 
sue. 

Mass.—Beverly Hospital v. Early, 
197 N.B, 641, 292 Mass. 201, 100 A. 
UH. 1338. 

73. Md.—^Brooke v. Quynn, 13 Md. 
379. 

N.H.-^Ham v. Goodrich, 37 N.H. 185. 

74. Cal.—Caffrey v. Omilak Gold, 
etc.. Min. Co., 36 P. 388, 102 C. 
xvli. 

71 C.J. p 131 note 15. 

75. Mass.—Packard v. Beynolds, 
100 Mass. 153. 

71 C.J. p 131 note 16. 

76. Or.—^Fischer v. Bayer, 210 P. 
j 452, 108 Or. 311. 

I 71 C.J. p 131 note 17. 
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77. U.S.—^Farrell v. Knapp, D.C., 8 
F.Cas.No.4,684, 1 Cranch C.C. 131. 

71 C.J. p 131 note 18. 

78. Kan.—Swartzel v. Karnes, 44 P. 
41, 2 Kan.App. 782. 

71 C.J. P 131 note 20. 

79. U.S.—^U. S. Potash Co. v. Mc¬ 
Nutt, C.C.A.N.M., 70 P.2d 126, costs 
taxed 70 F.2d 1003. 

80. U.S.—^U, S. Potash Co. v, Mc¬ 
Nutt, supra. 

81. Cal.—^Math v. Crescent Hill 
Gold Mines Co. of California, 161 
P. 140, 31 C.A. 636. 

71 C.J. p 131 note 21. 

82. Mass.—Stewart v. Thayer, 49 N. 

I E. 1020, 170 Mass. 560. 



98 C.J.S, 


to the effect that a defendant sued on quantum 
meruit for work and labor may not, under a general 
denial, avail himself of an express contract as to 
price as a defense to the action,^3 and that, in an 
action to recover for services rendered decedent in 
his lifetime, an agreement whereby decedent was to 
pay therefor otherwise than in money cannot be 
shown under a general denial^^ or a simple plea of 
payment.® 5 

Where defendant pleads the contract, he may in¬ 
troduce it in evidence.®® In an action on a quantum 
meruit for work, defendant may give in evidence a 
contract signed by plaintiff, but not signed by de¬ 
fendant, to prove the former^s assent to do the 
work for the price stipulated.®*^ 

§ 48. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Where a person serves in the capacity of a servant, 
and no demand for wages is made for a considerable time 
after such service, the presumption is that the wages 
have been paid, or that the services were performed gra¬ 
tuitously, and a presumption of payment arises where 
domestic services have been performed for a period of 
years. 

Performance of beneficial work and labor with 
the recipient’s assent or at his request raises a pre¬ 
sumption that payment was to be made therefor,®® 
although such presumption is not conclusive and 
may be rebutted by proof of circumstances, such as 
family relationship, creating a couiiterpresumption 
of gratuity, as considered supra § 16. The presump¬ 
tion that a contract of employment exists when serv- 
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• ices are rendered by one person to another is ap¬ 
plicable only in the absence of evidence to the con¬ 
trary.®® Where a person serves in the capacity of 
a servant, and no demand for wages is made for a 
considerable time after such service, the presump¬ 
tion is that the wages have been paid or that the 
services were performed gratuitously,®® and a pre¬ 
sumption of payment arises where domestic services 
have been performed for a period of years.®^ In 
the absence of an account stated between the par¬ 
ties, there is no presumption that payments made 
for board and lodging covered compensation for 
services rendered in nursing the lodger.®® No legal 
presumption arises from ownership of the fee that 
the owner is liable for repairs on his buildings.®® 

Unlawful character of services. Where it is 
shown that the services for which compensation is 
sought were rendered in selling spirituous liquors, 
it will not be presumed that such sales were made 
without license and were therefore unlawful.®^ 

b. Burden of Proof 

The plaintiff has the burden of proving all the essen¬ 
tial elements of his case, but he is not required to nega¬ 
tive affirmative defenses In advance by proof of their 
nonexistence. 

It is incumbent on a plaintiff suing for work and 
labor or incidental materials to show by satisfactory 
evidence that he furnished the work or materials un¬ 
der an express or implied contract with defendant,®® 
and, generally, plaintiff has the burden of proving 
all essential elements of his case.®® In so far as 
such matters are essential to plaintiff’s recovery un¬ 
der the particular circumstances disclosed, plaintiff 
has the burden of proving a contract of the char- 


Pa.—Sharon Herald Co. v. Mercer 
County, 200 A. 880, 132 Pa.Super. 
245. 

83. Minn.—Register Printing Co. v. 
Willis, 68 N.W. 825. 57 Minn. 93. 

84. Mo.—Moore v. Renick, 68 S.W. 
936, 95 Mo.App. 202. 

85h Mo.—^Moore v. Renick, supra. 

86 . N.Y.—Evans v. Ascher Detective 
Agency and New York Harbor 
Patrol, 160 N.Y.S. 21, 87 Mlsc. 300. 

71 C.J. p 131 note 26. 

87. La.—^Poster v. Kokemot, 6 La. 
260. 

88 . Puerto Rico.—^Agosto v. Woods, 
13 Puerto Rico 356. 

Implication of promise to pay for 
services requested or accepted see 
supra §§ 10 , 11 . 

89. Or.—^McKee v. Capitol Dairies, 
99 P.2d 1013. 164 Or. 1. 

90 . —Appeal of McConnell, 97 
Pa. 31. 

71 C.J. p 132 note 35. 


Rule applied to claims for services 
made against decedent^s estate see 
Executors and Administrators, S 
452. 

91. Pa.—^Brown v. McCurdy, 122 A. 
169, 278 Pa. 19. 

71 C.J, p 132 note 37. 

92. Mo.—^Malone v. Harlin, 278 S.W. 
806, 220 Mo.App. 102. 

93 . Mass.—La Chance v. RigoU, 91 
N.E.2d 204, 325 Mass. 425. 

94. Mass.—Timson v. Moulton, 3 
Cush. 269. 

95 . U.S.—Reich v. Vexgex, Inc., D. 

C. Pa., 61 P.Supp. 99, aihrmed, C.C. 
A., 137 P.2d 647—Jarka Corp. of 
Baltimore v. Pennsylvania R. Co., 

D. C.Md., 42 F.Supp. 371, affirmed, 
C.C.A, 130 F.2d 804. 

Me.—Colvin v. Barrett, 118 A2d 776, 
151 Me. 344. 

Mass.— Douillette v. Parmenter, 139 
I N.E.2d 526. 
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N.M.—^Herbert v. Stevens, 82 P.2d 
900, 43 N.M. 667. 

N.Y.—^Woodruff v. Rochester, etc., R. 

Co., 14 N.E. 832, 108 N.Y. 39. 

Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 65. 

Pa.—^Kusner v. Pennsylvania Turn¬ 
pike Commission, Com.Pl., 61 
Dauph.Co. 140. 

Tenn.—Wrinkle v. J. F. Larue & Son, 
9 Tenn.App. 161. 

98. XJ.S.—^Eckert-Fair Const Co. v. 
Capitol Steel & Iron Co., C.A.Tex., 
178 F.2d 338, certiorari denied 70 
S.Ct 626, 339 U.S. 928, 94 L.Ed. 
1349. 
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V. Miller, 263 P.2d 233, 236, 73 Ida¬ 
ho 441. 
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Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 66 . 

71 C.J. p 132 note 41. 
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acter alleged by the services rendered,®^ that 

the services rendered are of greater value than the 
benefits received,®® the character of work as * ex¬ 
tras,”^ and mutual understanding or expectation 
with respect to pa 3 mient ,2 

Likewise, plaintiff has the burden to prove his 
employment by defendant,® as, for example by show¬ 
ing defendant’s request for the services,^ and plain¬ 
tiff’s rendition of services^ or performance of work,6 
plaintiff’s good faith where he has not completely 
complied with contract requirements,*^ benefit to de¬ 
fendant,® and matters involving amount of recov¬ 
ery,® such as the amount of indebtedness claimed, 
or, where the character of services rendered was 
such that their value could not be generally known 
nor inferred,the reasonable value of the work or 


services rendered.l® It may be necessary to show 
a rescission of an express contract where a recovery 
of the reasonable value of work performed is sought 
on quantum meruit.1® 

Plaintiff must make a prima facie case,i4 but when 
he has proved the material averments of his com¬ 
plaint he may rest.i® The burden to prove affirma¬ 
tive defenses is on defendant,!® and plaintiff is not 
required to negative affirmative defenses in advance 
by proof of their nonexistence.!*^ Where defend¬ 
ant relies on defenses arising out of a special agree¬ 
ment, such as a limitation on the amount of re- 
coveiy, the burden rests on defendant to prove such- 
agreement.!® If further evidence than plaintiff ad¬ 
duced is required to limit recovery to the amount 
of compensation as fixed by s. special contract, the 


97. Iowa.— Olson v. Shuler, 210 N. 
W. 458, 203 Iowa 618. 

71 C.J. p 132 note 42. 

98. U.S.— Reich v. Vexgrex, Inc.. D. 
C.Pa., 51 F.Supp. 99, affirmed, C.C. 
A., 137 P.2d 647. 

Me.—Colvin v. Barrett, 118 A.2d 775. 
151 Me. 344. 

N.T,—^In re Ryder's Estate, 283 N.T. 

S. 132, 156 Misc. 823. 

71 C.J. P 132 note 43. 

Work done 

(1) Plaintiff has the burden of 
provlngr what work was done. 

S.C.—Pittman v. Le Master, 121 S.B. 

677.128 S.C. 98. 

71 C. J. P 132 note 44. 

(2) Claim for remuneration may 
not be based on results obtained 
where there is no evidence of work 
bearing on results. 

Ga.—Woodruff v. Trost, 87 S.E.2d 
425, 73 Ga.App. 608. 

99. Cal.— Patterson v. Davis, 262 P. 
2d 601, 121 C.A.2d 152. 

1. Wis.—Molzahn v. Christensen, 
139 N.W. 429, 152 Wis. 520. 

71 C.J. P 132 note 45. 

2. Me.—^Lawson v. McLeod, 123 A. 
2d 199, 152 Me. 67—Colvin v. Bar¬ 
rett, 118 A.2d 775, 161 Me. 344. 

Ohio.—Schneider v. Cleveland Trust 
Co., 4 Ohio Supp. 66. 

71 C.J. p 132 note 46. 

3. Colo.—Bronstein v. Ryan, 241 P. 
639, 78 Colo. 231. 

4. Ohio.—Schneider v. Cleveland 
Trust Co., 4 Ohio Supp. 66. 

71 C.J. P 132 note 48. 

5. Colo.—^Bronstein v. Ryan, 241 P. 
689, 78 Colo. 231. 

6. Mass.— Cueronl v. Cobumvllle 
Garage, 52 N.E.2d 16, 315 Mass. 
186—Andre v. Maguire, 26 N.E.2d 
347, 805 Mass. 516. 

71 C.J. p 133 note 50. 

7. Mass.—Cueroni v. Cohurnville 
Qjurage, 52 K.E.2d 16, 815 Mass. 


135—^Andre v. Maguire, 26 N.B.2d 
347, 305 Mass. 515. 

71 C.J. P 133 note 51. 

3 . La.—Mid-State Tile Co. v. Chau- 
doir, App., 77 So.2d 552, rehearing 
denied 83 So.2d 664, 228 La. 634. 

71 C.J. P 133 note 52. 

9. Ala.—^Jones v. Mullin, 38 So.2d 
281, 251 Ala. 601. 

Idaho.—Corpus Juris cited in Nagele 
V. Miller, 268 P.2d 233, 235, 73 Ida- 
ho441. 

N.y.—^I n re Ryder’s Estate, 283 N.T. 
S. 132, 156 Misc. 823. 

71 C.J. p 133 note 53. 

10. Tenn,—Sadler v. Middle Tenn. 
Elec. Membership Corp.. 259 S.W. 
2d 544, 36 Tenn.App. 495. 

71 C.J. p 133 note 54. 

11 . Mo.—^Dobbin v. Dobbin, App., 
204 S.W. 918. 

Right of Jury to estimate vaaue in 
absence of evidence thereof see in¬ 
fra § 57. 

12. Conn.—^Braithwaite v. Lee, 2 A. 
2d 380, 125 Conn, 10. 

HI.—-Wood V. Vanderpool, 134 N.B.2d 

I 366, 10 Ill.App.2d 160—Goldberg 
V. Hamburger, 96 N,B.2d 636, 342 
IlLApp. 444. 

La.—Mohr v. Furlow, App., 73 So.2d 
206—^D'Avanzo v. Shreveport Res¬ 
taurants, App., 71 So. 2d 698. 

Mich.—^Powers & Co. v. American 
Soc. of Tool Engineers, 76 N.W.2d 
824, 345 Mich. 392. 

Mo.—Fitzgerald v. Schaefer, App., 
216 S.W.2d 939—^Tuttle v. Brayton, 
App., 215 S.W.2d 46—Brush v. Mill¬ 
er, App.. 208 S.W.2d 816—Boggess 
V. Cunningham's Estate, App., 207 
S.W.2d 814. 

KJ.—^Perlberg v. Geminder, 89 A.2d 
448, 20 N.J.Super. 191. 

R.I. —Sullivan v. District of Colum¬ 
bia Paper Mills, 23 A.2d 765, 67 
R.I. 330. 

71 C.J. p 133 note 66. 

Precise demonstration 

To recover reasonable value of 
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services rendered, it is not neces¬ 
sary to make precise demonstration 
of going rate of compensation for 
identical services in community at 
time services were rendered. 

N.T.—In re Taylor's Estate, 132 N.T. 
S.2d 686, 206 Misc. 69. 

Ho proof of reasonable value 

Ill.—Stewart v. Board of Sup'rs of 
Clark County, 82 N.E.2d 194, 335 
IlLApp. 385. 

N.J.—^Moser v. Milner Hotels, 78 A. 
2d 398, 6 N.J. 278. 

Hj.—Sullivan v. District of Colum¬ 
bia Paper Mills, 23 A.2d 765, 67 R- 
I. 330. 

13. N.J.—^Moser v. Milner Hotels, 
78 A2d 893, 6 N.J. 278. 

14 . Vt—Corpus Juris cited in Bari- 
lone Sons Const. Co. v. Reynolds, 
199 A. 259, 261, 106 Vt 436. 

71 C. J. p 133 note 57. 

15. Ind.—^Mug V. Ostendorf, 96 N.E. 
780, 49 Ind.App. 71. 

16. Ill.—^Dobie V. Livengood, 139 N. 
E.2d 599, 12 Ill.App.2d 343. 

N.J.—Shapiro v. Solomon, 126 A.2d 
654, 42 N.J.Super. 377. 

Complaint asking for defendant’s aL 
lowance 

Where complaint asked court to al¬ 
low defendant, out of plaintiff's prop¬ 
erty in defendant's possession, the 
reasonable value of services render¬ 
ed by defendant, such allegation did 
not place on plaintiff any burden of 
proving the extent or value of de¬ 
fendant's services, but defendant had 
such burden. 

Ind.—Lowman v. Lowman, 33 N.E. 
2d 780, 109 Ind.App. 163. 

17. Me.—Skillings v. Norris, 60 Me. 
72. 

71 C.J. P 138 note 59. 

18 . Pa.—Guyon v. Schuylkill Forge 
Co., 120 A. 279, 276 Pa. 360. 

71 C.J. p 183 note 60. 
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burden rests on defendant to supply it as a part of 
defendant's case,^® and not until defendant has ] 
proved performance of the work under a written 
contract does it devolve on a plaintiff suing under 
the common counts to show an abandonment of such 
contract.20 

Wlicn defendant seeks to avoid a recovery on the 
ground of neglect or want of care in the perform¬ 
ance of services, the burden is on him to prove it.^l 
The burden also rests on defendant to establish 
the existence of‘a debt relied on, where he asserts 
a claim against plaintiff,^^ and he must prove pay¬ 
ment's or the existence of a partnership claimed as 
matter of defense.s^ Likewise, the burden is on 
defendant to establish the material averments of a 
special plea of recoupment,25 or to prove an off- 
set,26 or to prove that by reason of misrepresenta¬ 
tion allegedly made by plaintiff, the contract to pay 
for his services could not be implied in fact.^^ 

As to compensatory or graUiitous char^ter of 
services or materials. Since there is ordinarily a 
presumption that valuable services rendered and ac¬ 
cepted were to be compensated, as discussed supra 
§§ 10, 11, the general rule is that, where defendant 
claims that services or materials were not to be 
remunerated, the burden rests on him to prove that 
they were gratuitous.28 Where, however, the rela¬ 
tions of the parties are such as would lead a rea- 

19 . Mo.—Smith V. Ray M. Dilschnei- 
der, Inc.. 283 S.W.2d 631. 

71 C.J. p 134 note 61. 

20. Ill.—Robinson v. Parish, 62 Ill. 

130. 

21. Ala.—Kron v. Verkentoren, 7 So. 

428. 90 Ala. 113. 

22. Cal.—LaPorgre v. Groendyke, 238 
P,2d 1079, 108 C.A.2d 522. 

W.Va.—^Kap-Tex, Inc. v. Romans, 67 
S.B.2d 847, 136 W.Va. 489. 

23 . Pa.—In re Stull's Estate, Orph., 

26 Brie Co. 221. 

yt.—Corpus Juris dted iu Barilone 
Sons Const. Co. v. Reynolds, 199 A. 

269, 261, 106 Vt. 436. 

71 C.J. P 134 note 64. 

24 . Pa.—Coens v. Marousis, 119 A. 

649, 276 Pa. 478. 

71 C.J. P 134 note 66. 

25. Ala.—Cameron v. McNelley, 91 
So.2d 614, 38 Ala.App. 634. 

26. Cal.—Bobbins v. Bandini, 302 P. 

2d 627. 

27. Minn.— Robergre v. Cambridgre 
Co-op. Creamery, 79 N.W.2d 142, 

248 Minn. 184. 

28. Iowa.—In re Talty's Estate, 6 N. 

W.2d 684, 232 Iowa 280, 144 A-UXL 
869. 

La.—Elam v. Shushon, 17 So.2d 713, 

205 La. 471. 


sonable person to believe that the services were ren¬ 
dered gratis, the burden rests on the performer to 
prove a special agreement or other circumstances 
entitling him to compensation,*9 and, while this 
rule is not confined to family relationship, it finds 
its commonest application where a family relation 
exists between performer and recipient casting on 
plaintiff the burden of showing that compensation 
was contemplated despite the family relationship.*® 
The burden of proving a family relationship raising 
a presumption of gratuity rests on defendant.*^- 
There is no need for the proof of a definite rate 
or amount of compensation.** 

§ 49. Admissibility of Evidence 

In an action fop work and labor any competent evi¬ 
dence which tends to prove or disprove a point in issue 
is admissible. 

In an action for services, work and labor, or in¬ 
cidental materials, any evidence competent and prop¬ 
er under the general rules of evidence in civH pro¬ 
ceedings which tends to prove or disprove plaintiff’s 
case or defendant’s defense thereto is admissible.** 
Under circumstances arising in particular cases it 
has been held that the court may or should admit 
evidence offered in respect to circumstances under 
which plaintiff was engaged ;*< the general circum¬ 
stances surrounding performance of the work;*® 
the manner in which the services were performed;*® 

ices without compensation, and serv¬ 
ices must be of the nature that they 
could not be attributed to any fllial 
duty or obliffation. 

Ark.—^Wilson v. Bodson, 168 S.W.2d 
46, 203 Ark. 644—Lineback v. 

Smith, 216 S.W. 662, 140 Ark. 600. 
31- Iowa.—In re Talty's Estate, 5 
N.W.2d 684, 232 Iowa 280, 144 A.L. 
R 869. 

Mo.—Fitzpatrick v. Booley, 86 S.W. 
719, 112 Mo.App. 166. 

32. Mo.—Songer v. Brittain, App., 
272 S.W.2d 16. 

Ohio.—Sokolowski v. Lucey, App., 47 
N.E.2d 627, second case. 

33. Ala.—^Lambert v. Jefferson, 86 
So.2d 594, 251 Ala. 5. 

Conn.—^Keller v. Rohde, 146 A. 288, 
109 Conn. 244. 

71 C.J. p 135 note 74. 

Evidence admissible under pleadings 
see supra § 47. 

34 . N.Y.—^Van Valkenburgh v. Van 
Boren, 148 N.T.S. 86, 86 Misc. 46. 

71 C. J. p 135 note 76. 

35. Ind.—^Huntington Post No. 7, 
the American Legion, Bept. of Ind. 
V. Arnold, 109 N.B.2d 98, 123 Ind. 
App. 160. 

71 C.J. p 185 note 76. 

38. Ga.—Sinclair v. Kelly, 177 S.B. 
348, 60 Ga.App. 136. 


N.T.—^In re McGrath’s Estate, 71 N. 
T.S,2d 853. 

Pa.—^In re Irvine’s Estate, 92 A. 2d 
644, 372 Pa. 110—^In re McKcehan's 
Estate, 67 A2d 907, 368 Pa. 548. 

In re Rhodes’ Estate, Orph., 68 
Bauph,Co, 428—In re Woern’s Es¬ 
tate, Orph., 34 Bel.Co. 190—In re 
Stull’s Estate, Orph., 26 Brie Co. 
221—^In re Clouse's Estate, Orph., 

2 Lebanon 171. 

—^In re St. Germain’s Estate, 17 
N.W.2d 682, 246 Wis. 409. 

71 C.J. p 134 note 67. 

29. Mo.—Abresch v. Schultz, App., 
216 S.W.2d 134. 

71 C,J. P 134 note 68. 

Effect of relation of parties general¬ 
ly see supra §§ 14-26. 

30. Ark.—Wilson v. Bodson, 168 S. 

W.2d 46, 203 Ark. 644. I 

Mo.—^Vosburg v. Smith, App., 272 S. 
W,2d 297—Gamblin v. Wells’ Es- 
‘tate, App., 75 S.W.2d 862. 

Ohio.—Sokolowski v. Lucey, App., 47 
N.E.2d 627, second case. 

71 C. J. p 134 note 70. 

Extzaoxdiiuiiy oharaotex of sexvices 
Where child seeks to recover for 
services rendered parent, burden Is 
on child to prove that services were 
of such extraordinary character that 
parent would not expect child under 
circumstances to render such serv- 
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defendant’s promise to pay^*^ or his interest in, or 
relation to, the labor on which plaintiff was en¬ 
gaged defendant’s request to plaintiff to do the 
work;39 or ejectment of plaintiff from the place of 
work.^® Evidence is likewise admissible with re¬ 
spect to existence of a partnership,^^ expenses of 
plaintiff,^2 extra work,^3 identification of a bill ap¬ 
proved as correct,^^ the nature of the labor per¬ 
formed,^ 5 permanent or temporary character of an 
arrangement relative to housekeeping services,^® 
plaintiffs good faith,^"^ plaintiff’s interest in the 
subject matter of the work,^® the time or duration 
of services,^® and whether plaintiff rendered serv¬ 
ices to defendant or to a third person.50 It has 
been held that evidence is admissible with respect 
to a witness’ information about defendant’s means 
and the understanding that defendant had sufficient 
means to pay for the services.^! 


Any evidence incompetent or improper under the 
general rules of evidence, or having no legitimate 
tendency to prove or disprove the case of plaintiff 
or defendant, is inadmissible.52 Under circumstanc¬ 
es arising in particular cases it has been held that 
evidence may or should be excluded where offered 
in respect of the amount of work,53 belief of plain¬ 
tiff that defendant was employing him,^^ character¬ 
istics of the employer,55 defects in a type of boiler,66 
defendant’s failure to make use of work per¬ 
formed,or the reason for engaging in the business 
wherein plaintiff was employed.66 Likewise, it has 
been held that evidence may or should be excluded 
with respect to the employer’s income,®® interfer¬ 
ence by defendant with performance of the work,®® 
the fact that a party went on strike before the other 
party terminated the contract,6i joint liability,®® 
nature of the work contemplated,®® the circumstanc¬ 
es of the delivery of material,®^ nonpayment,®® of- 


37. N.H.—Blake v. Lord, 4 A.2d 360, 
90 N.H. 42. 

71 C.J. p 136 note 77. 

38. N.T.—Miller v. Lawrence, 34 N. 
T.S. 161, 13 Misc. 130. 

71 C.J. P 135 note 78. 

39. Wls.—Grot Jan v. Rice, 102 N.W. 
561, 124 Wis. 253. 

71 C.J. P 136 note 79. 

40. Mich.—^Kutzner v. Stuart, 183 N. 
W, 906, 215 Mich. 270. 

71 C.J. p 135 note 80. 

41. Iowa.—^Mansfield v. Mallory, 118 
N.W, 290, 140 Iowa 206. 

71 C.J. p 136 note 81. 

48. Ala.—Graden v. State, 56 So. 77, 
1 Ala.App. 668. 

71 C.J. P 136 note 82. 

43. Md.—^Hippie v. Mason, 127 A. 
383, 147 Md. 94. 

”71 C.J. p 136 note 83. 

44. N.T.—^Avery v. Starbuck, 27 N. 
E. 1080, 127 N.T. 676. 

71 C.J. p 136 note 84. 

45. Iowa.—^Arnold v. Gilmore, 126 
N.W. 668. 

71 C.J. p 186 note 85. 

46. Ohio.—Tompkins V. Starr, 41 
Ohio St. 305. 

71 C.J. p 136 note 86. 

47- Mass.—Reynolds v. Cole, 172 N. 

E. 91, 272 Mass. 282. 

71 C.J. p 136 note 87. 

48. N.J.—^Dennis v. Van Vay, 28 N. 
J.Law 168. 

71 C.J. p 136 note 88. 

49 . Or.—^Palmer v. B. Clemens 
Horst Co., 133 P. 634, 66 Or. 33. 

71 C.J. p 136 note 89. 

50- N.D.—Shellbergr v. Kuhn, 160 N. 

W. 604, 35 N.D. 448, 

71 C.J. p 136 note 90. 

61. N.H.—Blake v. Lord, 4 A.2d 
360, 90 N.H. 42. 

58. IlL—Anheuser « Busch Brewing 


Ass'n V. Hutmacher, 21 N.E. 626, 
127 Ill. 662, 4 L.R.A. 576. 

71 C.J. p 136 note 91. 

53. Ill.—^Noonan v. Mackey, 61 Ill. 
App. 232. 

71 C.J. p 136 note 92- 

54. Cal.—^Petterson v. Stockton, etc., 
R. Co., 66 P. 304. 134 C. 244. 

71 C.J. p 136 note 93. 

55. Md.—Stoner v. Devilblss, 16 A. 
440, 70 Md. 144. 

71 C.J. p 136 note 94. 

56. Mo.—^Bradley Heating Co. v. 
Thomas M. Sayman Realty & In¬ 
vestment Co., 201 S.W. 864. 

71 C.J. p 136 note 96. 

57. Ky.—^Davis v. Pendennis Club, 
19 S,W.2d 1078, 230 Ky. 465. 

Axchiteot’s plans 

Evidence as to a club’s failure to 
use the plans furnished by an archi¬ 
tect should have been excluded as 
immaterial in an architect’s action 
for the reasonable value of his serv¬ 
ices where defendant had admitted 
the employment and the perform¬ 
ance of the work by the architect, 
but denied Its value. 

Ky.—^Davis v. Pendennis Club, su¬ 
pra. 

58. Ind.—^Bowen v. Bowen, 74 Ind. 
470. 

71 C. J. p 137 note 97. 

59. R.I.—^Ralph v. Taylor, 82 A. 
279, 496, 33 R.I. 603. 

71 C.J. p 137 note 98. 

60. Cal.—Gray v. Bekins, 199 P. 
767, 186 C. 389. 

Owner’s ocenpanoy of bnllding 
In a contractor’s action for the 
value of labor and material furnish¬ 
ed, against the owner who was claim¬ 
ed to have violated the contract by 
occupying the building when par¬ 
tially constructed, and by taking 
charge of the completion thereof, 
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exclusion of testimony as to wheth¬ 
er the owner’s occupancy interfered 
with the work of the men employed 
by the owner was not reversible er¬ 
ror, in the absence of a showing that 
the men were working under the 
same conditions or performing the 
same work that would have been re¬ 
quired of contractors tmder the con¬ 
tract. 

Cal.—Gray v. Bekins, supra. 

61. Ala.—Clancy Lumber Co. v. 
Howell, 70 So.2d 239, 260 Ala. 243. 

62. N.J.—Dennis v. Van Voy, 31 N. 
J.Law 38. 

71 C.J. p 137 note 1. 

63. Iowa.—Milhollen v. A, T. Mc¬ 
Donald, etc., Mfg. Co., 112 N.W. 
812, 137 Iowa 114. 

Iffatters not communicated to plain¬ 
tiff 

Where the defense is an express 
contract and the nature of the work 
contemplated is not shown to have 
been communicated to plaintiff, tes¬ 
timony of defendant as to that mat¬ 
ter is properly excluded. 

Iowa.—^Milhollen v. A, T. McDonald, 
etc., Mfg. Co., supra. 

64. Price of dress material 
Evidence as to price which dress 

manufacturer agreed to pay customer 
for material and as to circumstances 
of delivery of material was Immate¬ 
rial in manufacturer’s action for 
services performed in making mate¬ 
rial into dresses for customer, where 
cost of material, originally charged 
to manufacturer, was charged back 
to customer when dresses were com¬ 
pleted. 

Pa.—Irving Trust Co. v. Robinson & 
Magid, 175 A. 729, 116 Pa.Super. 
478. 

65. Md.—Gill v. Staylor. 55 A. 398, 
97 Md. 665. 

71 C.J. p 137 note 3. 
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fer of a third person to pay plaintiff,®® the price paid 
defendant contractor,®7 rental value,®® unidentified 
survey,®® value of personal property,*^® and whether 
a house repaired was safe to live in.*^^ 

g 5Q. -Gratuitous Services and Relation 

of Parties 

Competent and relevant evidence is admissible to 
show that the services were, or were not, gratuitous. 

The gratuitous or nongratuitous character of 
services may be showir by circumstantial evidence, ^2 
and evidence throwing some light on the relation¬ 
ship of the parties is admissible.’® Under the gen¬ 
eral rules, evidence is admissible where it tends to 
show that services were gratuitous,’^ as in the case 
of evidence showing the existence of family rela¬ 
tions,’6 or nongratuitous.’® Evidence offered on 
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this issue may and should be excluded, hoover, 
where irrelevant, incompetent, or immaterial. 


g 51, Sxpress or Special Contract 

Where an action Is 

meruit or quantum valebat despite the niakina of a" ex 
press contract, the contract may be read in evidence to 

ohrsxAt it« fArmS. 


Where an action is properly brought on a quan¬ 
tum meruit or quantum valebat despite the making 
of an express contract, the contract may be read in 
evidence to show its terms.’® Defendant may show 
the existence of a contract and plaintiff’s breach 
thereof,’® and the contract is generally admissible 
to show defendant’s request for performance of the 
work,®® defendant’s employment of plaintiff, the 
character of the services rendered,®® the length of 
time,®® or the value of the services,®^ although not 


66. Mass.— Larry v. Sherburne, 2 
Allen 34. 

71 C.J. P 137 note 4. 

67. In action "hy subcontractor for 
a balance alleged to be due from the 
main contractor, the admission of 
testimony as to the price paid the 
main contractor for the work in¬ 
volved was improperly admitted. 
Mich.—Oakley v. Duluth Superior 

Dredging Co., 194 N.W. 123, 223 
Mich. 478. 

68. Mo.—Bisiminger v. Stanton, 107 
S.W. 460, 129 Mo.App. 403, 

71 C.J. P 137 note 6. 

69 . Mo.—Barnett v. Peper, 89 S.W. 
345, 114 Mo.App. 216. 

71 C.J. p 137 note 7. 

70. Mich.—Kutzner v. Stuart, 183 
N.W. 905, 216 Mich. 270. 

71 . Md.—Liuslbader v. XJlman, 116 
A. 667, 139 Md. 651. 

71 CJ. P 137 note 9. 

72. Ga.—Humphries v. Miller, 19 S, 
E.2d 321, 66 Oa.App. 871. 

71 C.J. p 137 note 11. 

Disagreeable services 

The degree of relationship between 
parties by and to whom personal 
services were rendered, nature of 
such services, including fact that 
their performance was disagreeable 
and obnoxious to person performing 
them, fact that they were such as to 
indicate relation of master and serv¬ 
ant between parties or such as would 
not naturally be performed without 
compensation or solely for love and 
affection, statements of appreciation 
thereof and an intention to pay there¬ 
for by person to whom rendered, and 
his financial ability to pay, may be 
considered as authorizing inference 
that parties contemplated payment 
for services. 

Ga,—Fortner v. McCorkle, 60 S.B.2d 
260. 78 Ga.App. 76. 


73. N.H.—Blake v. Lord, 4 A.2d 360, 

90 N.H. 42. 

74. Cal.—Gjurich v. Fieg, 129 P* 
464, 164 C. 429, Ann.Cas.l916B 111. 

71 C.J. p 137 note 13. 

75. Ind.—Johnson v. Johnson, 100 
Ind. 389. 

Mo.—Cowell v. Roberts' Bx'r, 79 Mo. 
218. 

76. N.H.—Blake v. Lord, 4 A.2d 360, 
90 N.H. 42. 

71 C.J. p 137 note 15. 

Deceased husbaad’s .aunt 
In action against deceased hus¬ 
band's aunt for room rent and board, 
evidence that after husband’s death 
wife asked aunt whether provision 
of aunt’s will for reimbursement was 
to stand and that on receiving non¬ 
committal answer wife told aunt 
she would be obliged to present bill 
for services was competent, and it 
was competent to show that aunt had 
substantial means as bearing on 
aunt’s expectation to pay; and evi¬ 
dence of will which aunt made was 
competent as bearing on aunt’s un¬ 
derstanding of whether services were 
gratuitous or imposed an obligation 
to pay. 

jq- H.—^Blake v. Lord, supra. 

Bemoval of rock 

In action on quantum meruit to 
recover reasonable value of services 
in removing rock, plaintiffs could 
testify that they would not have 
moved rock if they had not believed 
that they would be paid therefor, to 
establish that work was not gratui¬ 
tously done. 

Tex.^-Quimi V, "Wilkerson, Civ«/.pp.t 
196 S.W.2d 399. 

77. Mass.—Worthington v. Ply¬ 
mouth County R. Co., 47 N.B. 403, 
168 Mass. 474, 

71 ax P 138 note 16. 
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78. Mo.—State ex rel. Elec. House¬ 
hold Stores V. Hostetter, 89 S.W. 
2d 28, 338 Mo. 79. 

New V. Kansas City School of 
Watchmaking, App., 222 S.W.2d 
966. 

—Warriner Smith Utilities v. 
Friedman, 280 N.Y.S. 901, 246 App. 
Div. 756. 

71 C.J. p 138 note 18. 

Effect of express contract see supra 
§§ 27-36. 

ExistezLce of contract 
Ala.—Clancy Lumber Co. v. Howell, 
70 So.2d 239, 260 Ala. 243. 

79 . N.T.—^Kadetz v. Harwood, 1S8 N. 
T.S. 134. 

71 C.J. P 138 note ID. 

80. Mich.—Orcutt v. White, 190 N. 
W. 660, 220 Mich. 590. 

N.Y.—Kronan v. Weisberg, 136 N.T. 
S. 404, 161 App.Div. 356. 

81. N.T.—Samuels v. Schiller, 199 
N.T.S. 63, 206 App.Div. 5. 

82. Ala.—^Woodrow v. Hawving, 16 
So. 720, 106 Ala. 240. 

Republic Stool Corp, v. Gilbert, 
83 So.2d 370, 38 Ala.App. 227, cer¬ 
tiorari denied 83 So.2d 374, 203 
Ala. 700. 

83. Ala.— Woodrow v. Hawving, 16 
So. 720, 106 Ala. 240. 

Republic Steel Corp. v. Gilbert, 
S3 So.2d 370, 38 Ala.App. 227, cer¬ 
tiorari denied S3 So.2d 374, 263 
Ala. 700. 

84. Ala.— Woodrow v. Hawving, 16 
So. 720, 106 Ala, 240. 

Republic Steel Corp. v. Gilbert, 
83 So.2d 370, 38 Ala.App. 227, cer¬ 
tiorari denied 83 So.2d 374, 263 
Ala. 700. 

Mich.—Ordon v. Johnson, 77 N.W.2d 
377, 346 Mich. 38. 

Mont—Lorang v. Flathead Com¬ 
mercial Co., 110 P.2d 273, 112 

Mont 146—Wilcox v. Newman, 190 
P. 138, 58 Mont 64. 
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conclusive as to value, as considered infra § 57. The 
value of realty agreed to be given in pa3mient is 
not admissible as an element in estimating the value 
of the services actually performed, in the absence 
of showing that the duration, nature, and extent of 
the services ultimately performed were sufficiently 
definite and certain at the time of the agreement to 
permit a reasonably accurate approximation of value 
by the parties, 

The contract may be admissible to determine the 
rights of the parties,or to show how long plain¬ 
tiff was in default in completing the work,87 or 
generally to show any fact necessary to a recov- 
ery,88 such as the fact that an action could not have 
been brought sooner and that the quantum meruit 
is therefore not barred by limitations,^^ or the fact 
that services were not rendered gratuitously.^^ 
In an action for labor and material a contract be¬ 
tween plaintiff and a subcontractor to do part of 
the work is admissible.si Where there is no offer 
of proof that a written instrument was the agree¬ 
ment under which work was performed, it is prop¬ 
erly excluded.88 Where a contract between a party 
and a third person, of which the other party to the 
suit knew nothing, has no bearing on the issue in¬ 
volved, the contract is not admissible in evidence.83 

Alteration or abandonment of contract Where, 
in an action to recover the value of work and la¬ 
bor and material furnished by plaintiff, there was a 
special contract, it should first have been proved, and 
then the fact showing its alteration or abandonment; 
and the latter is not properly admissible as rebutting 
testimony.8^ A written memorandum is properly 
admitted where it was written expressly to modify 


the original written agreement.^5 

Contract held void under statute of frauds is not 
admissible as a basis of defendant's liability for 
services, work, and labor.86 It may be admitted, 
however, in evidence where offered not for the 
purpose of establishing a basis for the action but 
merely to show the circumstances establishing plain¬ 
tiff's theory of the case,87 as to explain the relations 
of the parties^S and the character of work per¬ 
formed,or to negative defendant's claim that 
services were rendered gratuitously.^ Under prop¬ 
er instructions as to the measure of damages^ a 
void contract is admissible as bearing on the value 
of the work.8 

Extra zvork. In an action for extra work not in¬ 
cluded in the original contract, the contract has 
been held inadmissible.^ 

Preliminary agreement is properly excluded from 
evidence where merged in a final contract^ or where 
having no bearing on the issue on which offered.® 

I 52. -Value of Services and Amount of 

Compensation 

In an action brought on the common counts the plain¬ 
tiff should be permitted to show the reasonable value of 
work or materials, and the defendant may prove anything 
in proper reduction of the amount claimed. 

Where plaintiff’s compensation for work or inci¬ 
dental materials is controlled by the provisions of 
an express contract, evidence of their reasonable 
value ordinarily may and should be excluded,^ al¬ 
though where the agreed compensation is in dispute 
some authorities have held that evidence of common 
price® or reasonable valued may be introduced as 


Okl.—Corpus Juris cited in Reynolds 
V. Conner, 123 P.2d 664, 668, 190 
Okl. 323. 

Or.— In re Daniels* Estate, 206 P. 

2d 167, 186 Or. 642. 

71 C.J. p 138 note 22. 

Evidence of special contract as ad¬ 
missible under pleading of com¬ 
mon counts see supra § 47. 

85. Okl.—^Reynolds v. Conner, 123 P. 
2d 664, 190 Okl. 323. 

86. N.T.—Schulze v. Farrell, 126 N. 
Y.S. 678, 142 App.Div. 13. 

71 C.X P 138 note 24. 

87. N.Y.—General Supply & Con¬ 
struction Co. V. Goelet, 133 N.Y.S. 
978, 149 App.Div. 80. 

71 C.J. p 138 note 25. 

88. Cal.—^Wilson v. Mattel, 258 P. 
453, 84 C.A. 567. 

71 C.J. p 188 note 26. 

89. Conn.—Appeal of Beardsley, 75 
A. 141, 83 Conn. 34. 

90. R.I.—^Messier v. Messier, 82 A. 
996, 34 R.L 238. 

71 C.J. P 139 note 28. 


91. Tex.—Maverick v. Maury, 15 S. 
W, 686, 79 Tex. 435. 

92. Mo.—Simpson Advertising Serv¬ 
ice Co. V. Manufacturers* & Mer¬ 
chants' Ass’n of St. Louis, 51 S. 
W.2d 1019, 330 Mo. 1049. 

93. Conn.—^Butler v. Solomon, 18 A. 
2d 685, 127 Conn. 613. 

94. Pa.—Boyle v. McKinley, 6 
Phlla, 172. 

95. Cal.—Culjak v. Better Built 
Homes, 137 P.2d 492, 58 C.A.2d 
720. 

96. • Mich.—Kutzner v. Stuart, 188 
N.W. 905, 215 Mich. 270. 

97. Or.—^McGIlchrist v. F. W. Wool- 
worth Co., 7 P.2d 982, 138 Or. 679. 

71 C.J. p 139 note 33. 

98. Mich.—^Kutzner v. Stuart, 183 N. 
W. 905, 215 Mich. 270. 

99. Mich.—Kutzner v. Stuart, supra 

1. Mich.—Orcutt V. White, 190 N. 
I W. 660, 220 Mich. 590. 

I 71 C.J. p 139 note 86. 
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2 . Mich.—Kutzner v. Stuart, 183 N. 
W. 905, 216 Mich. 270. 

3. Mich.—^Vanderhoef v. Parker 
Bros. Co., 265 N.W, 449, 267 Mich. 
072. 

71 C.J. p 139 note 38. 

4. Ill.—Streator Independent Tel. 
Co. V. Continental Tel. Constr. Co., 
75 N.E. 646, 217 Ill. 677. 

5. Mich.—^People v. Fidelity & De¬ 
posit Co. of Maryland, 218 N.W. 
694, 242 Mich. 123. 

6 . Mich.—^People v. Fidelity & De¬ 
posit Co. of Maryland, supra 

7. Ark.—Christian & Taylor v, 
Fancher, 236 S.W. 397, 161 Ark. 
102 . 

71 C.J. p 139 note 43. 

8 . N.BL—Swain v. Cheney, 41 N.H. 
232. 

9 . Mo.—Smith v. Ray M. Dilschnei- 
der. Inc., 283 S.W.2d 631. 

71 C.J. p 139 note 45. 
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bearing on the probability of the respective conten* 
tions of the parties and tending to show what price 
or compensation was agreed on. Other authorities 
take tlie view that under such circumstances evi¬ 
dence of market price,or usual price,of such 
work should be excluded, although where the evi¬ 
dence of market price has in fact been admitted in 
defendant’s behalf, plaintiff may in rebuttal there¬ 
of introduce evidence with respect to a fair price 
for the work.12 Where there is no contract provi¬ 
sion controlling the amount of compensation, evi¬ 
dence of reasonable value is admissible, as where 
the amount of recovery rests on the benefit to de- 
fendant.1^ 

Subject to the foregoing considerations, in an ac¬ 
tion brought as under the common counts, plaintiff 
should be permitted to show the reasonable value of 
work or materials^^ and defendant may prove any¬ 
thing in proper reduction of the amount claimed 


and to arrive at what is a reasonable value, the jury 
should take into consideration all of the surround¬ 
ing circumstances, and wide latitude is given the 
introduction of evidence to attain that end.^*^ The 
value of services or materials furnished and the 
amount of compensation due therefor may be shown 
by competent evidence of any material and relevant 
matter bearing on such issue,such as the benefits 
to be realized as a result of plaintiff’s work.^^ Like¬ 
wise, it has been held admissible to show an arrest 
of plaintiff during the period of services,^0 compila¬ 
tions showing defendant’s gross receipts,elements 
entering into computation of a fee for professional 
services, and evidence as to the cost of work23 and 
the usual profit.24 

Evidence incompetent under general rules or with 
no substantial bearing on the value and amount of 
compensation may and should be excluded,25 and 
evidence has been held inadmissible on this issue 


TalTie of "bTiclL 1 

In contractoi's' action on quantum ] 
meruit for reasonable value of 
services after owner had breached 
contract, evidence that under con¬ 
tract the contractors were to receive 
one-third of value of certain salvage 
brick and that there were 200,000 
brick worth $50 per 1000 was ad¬ 
missible on Issue of damages sus¬ 
tained by contractors. 

Tex.—Texas Associates v. Joe 
Bland Const. Co., Civ.App., 222 S. 
W.2d 412, error refused no re¬ 
versible error. 

10. Ohio.—Schmidt v. Turner, 27 
Ohio Cir.Ct 327. 

11 . Wis.—Krammen v. Meridean 
Mill Co., 17 N.W. 22, 68 Wis. 399, 

12. Ohio.—Schmidt v. Turner, 27 
Ohio Cir.Ct. 327. 

13. Cal.—Hart v. Buckley, 128 P. 
29. 164 C. 160. 

71 C.J. p 139 note 49. 

14. Minn.—Olsen v. Independent and 
Consolidated School Diet. No. 60 
of St. Louis County, 220 N.W. 
606, 176 Minn. 201. 

71 C.J. p 140 note 60. 

15. N.T.—Engler v. Richardson, 117 
N.T.S. 653. 133 App.Dlv. 419. 

71 C.J. p 140 note 62. 

Issue Joined on contract count 
In action to recover for services 
rendered, where declaration con¬ 
tained count on an express contract 
and also a count on quantum meruit, 
and defendants joined issue on both 
counts, testimony of plaintiff as to 
value of his services was admissible 
under the quantum count. 

E.I.—Medhurst v. McCrohan, 200 A. 
632, 61 R.I. 150. 

98 C.J.S.-dl 


16. Ga.—Collins v. Frazier, 98 S.B. 
188, 23 Oa.App. 236. 

71 C.J. p 140 note 63. 

17. Ind.—Bennett v. Wampler, 8 N. 
E.2d 117, 104 Ind.App. 173. 

Bducatiug and rearing child 

In determining reasonable value of 
services plaintiff rendered intestate 
in educating and rearing intestate’s 
son from infancy, jury could con¬ 
sider that son was weakling in his 
tender years, requiring constant and 
careful attention, and that plaintiff 
nursed him through more than one 
serious illness. 

Ga.—Sinclair v. Kelly, 177 S.E. 348, 
50 Ga.App. 135. 

18. Mich,—Irrigation Sales & En¬ 
gineering Co, V. La Mantla, 53 N. j 
W.2d 647, 333 Mich. 621. 

71 C.J. p 140 note 64. 

Coxnpetent evidence of any material 
and relevant matter 
Pa.—^Rldder Bros. v. Strassburger, 36 
A.2d 191, 164 Pa.Super. 624. 

13. Pa.—^Ridder Bros. v. Strass¬ 
burger, supra. 

71 C.J. p 140 note 66. 

20 . Talue of services 

In an action for work and labor 
performed by a drunkard under 
guardianship, evidence that he had 
been arrested several times for in¬ 
toxication was Improperly excluded 
as it related to the period for which 
he was claiming compensation and 
was pertinent as to the amount, 
quality, and nature of services ren¬ 
dered. 

R.I.—Ralph V. Taylor, 82 A. 279, 33 
R.I. 603, rehearing denied 82 A. 495. 

21. Wash.—^Kubey v. Coast Athletic 
Club, 20 P.2d 21, 172 Wash. 306. 

71 C.J. p 140 note 67. 

22. Ariz.—Arizona Superior Mining 
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Co. V. Anderson, 262 P. 489, 33 
Ariz. 64, error dismissed 78 U.S. 
678, 40 S.Ct. 177, 73 L.Bd. 616. 

71 C.J. p 141 note 58. 

23. Mo.—^A. P. Nolan Grading & 
Construction Co. v. Schilling, App., 
293 S.W. 79. 

71 C.J. p 141 note 59. 

24b Extra work 

Evidence of usual profit on extra 
work in constructing a building was 
admissible, where no definite price 
was agreed on. 

N.J.—Kolmetsky v. Pellicoffi, 141 A. 
10, 6 N.J.M1SC. 816, affirmed 143 A. 
336, 105 N.J.Law 240. 

25. Pa.—Irving Trust Co. v. Robin¬ 
son & Magid, 176 A. 729, 115 Pa. 
Super. 478. 

71 C.J. P 141 note 61. 

Contract with third person 
In action by subcontractor against 
contractor to recover reasonable 
value of work and labor performed 
under subcontract, where evidence 
showed no relation between subcon¬ 
tract and contractor’s contract with 
city, court properly excluded evi¬ 
dence as to prices to be paid by city 
to contractor for work covered by 
subcontract. 

Mo.—Smith v. Ray M. Dilschnelder, 
Inc., 283 S.W.2d 631. 

Work 3heetB on several Jobs 

In action by subcontractor against 
contractor to recover reasonable 
value of work and labor performed 
under subcontract, court properly ex¬ 
cluded work sheets governing items 
of repair on several Jobs being car¬ 
ried on at same time by subcon¬ 
tractor, Including subcontract in 
question, where such records did 
not specifically show where or to 
what Job all of items should be 
charged, and the Information was 
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where it related to the amount of profits earned by 
plaintiff in his own business while attending to de¬ 
fendant’s business,2bids made by others for work 
performed by plaintiff,^^ plaintiffs overhead ex¬ 
pense,28 or prior earnings of plaintiff.^® Evidence 
has been held inadmissible as to what the services 
of plaintiff were worth to third persons at a time 
subsequent to the rendition of such services,2® wages 
paid his men by plaintiff,8t and the worth of serv¬ 
ices to defendant as contradistinguished from the 
reasonable value of such services.82 

Customary charge for same or similar work. Evi¬ 
dence may be received as to the prices usually 
charged and received for similar services by other 
persons in the same business or profession,23 or as 
to what the labor of persons similarly employed at 
the time and place of performance is worth.34 There 
is authority, however, holding that, on the issue of 
the value of plaintiffs or performer’s services, the 
court may or should exclude evidence in respect of 
habitual charges of a third person for similar serv¬ 
ices,scale of charges fixed by others engaged in 
similar work,88 and what compensation plaintiff’s 
services would command in the community.37 

In order to rebut plaintiffs testimony with respect 
to reasonable value, it has been held competent for 
defendant not only to show that lower prices ruled 
in the vicinity at the time the work was done,38 
but also to show specific instances in which such 
work was done for less money.88 Evidence as to 
what another employee received is inadmissible to 


show any agreement to pay plaintiff the same 
amount^^J or what his services are worth.^i 

Evidence as to time actually taken or which was 
necessary to perfortn the work for which a recovery 
is sought is admissible,42 although where the evi¬ 
dence relates to the time necessary to perform sim¬ 
ilar work in a different way it is inadmissible.^^ 

Evidence of general business depression has been 
held inadmissible on the issue of the value of serv¬ 
ices rendered.^^ 

In actions to recover for care of sick or disabled 
persons, evidence is admissible to show the loath¬ 
some nature of the disease with which the person 
nursed was afSicted,^® or its effect on the perform¬ 
er of services,^® or that the care and treatment were 
kind and considerate and that the sick person was 
dangerously ill.^'^ In an action for services m tak¬ 
ing care of a feeble-minded person at his home, evi¬ 
dence of the cost of keeping such person in an asy¬ 
lum has been held inadmissible.^® 

§ 53 . -Skill Used and Sufficiency of Per¬ 

formance 

In an action to recover the value of services, any 
relevant and competent evidence may be admitted on the 
question of the skill used and sufficiency of the per¬ 
formance. 

When plaintiff sues to recover the value of his 
services, he may introduce evidence to show his 
skill,^® and defendant may in rebuttal show that 


not offered as personal knowledge 
of the witness. 

Mo.—Smith V. Ray M. Dilschneider, 
Inc., supra. 

26. N.T.—^Wiley V. Goodsell, 38 N. 
T.S. 376, 3 App.Div. 462, motion 
dismissed 44 N.B. 1129, 160 N.T. 
580. 

27. Mo.— K. P. Nolan Grading & 
Construction Co. v. Schilling, App.. 
293 S.W. 79. 

28. Ala.—^Birmingham Trussville 
Iron Co. V. Alabama Title & Trust 
Co., 140 So. 883, 25 Ala.App. 68, 
certiorari denied 140 So. 885, 224 
Ala. 523. 

71 C.J. P 141 note 64. 

29. Mich.—Pelertag v. Feiertag, 41 
N.W. 414, 73 Mich. 297. 

71 C.J. P 141 note 65. 

30. Ill.—Connelly v. Cover, 102 IlL 
App. 426. 

81. Md.—Jackson v. Davey Tree 
Expert Co., 106 A. 571, 184 Md. 230. 
71 C.J. P 141 note 67. 

32. Ala.—^Baker v. Green, 84 So. 
545, 17 Ala.App. 290. 


Value of exhibition flying 

In an action by an aviator, who 
did exhibition flying for defendants 
at a fair, testimony as to the value 
of such services to defendants is 
inadmissible where witness is not 
shown to have any knowledge as to 
such value. 

Ala.—Baker v. Green, 84 So. 545, 17 
Ala.App. 290. 

33. U.S.—Hardt v. Heller Bros. Co., 
D.C.Pa., 72 F.Supp. 795, modified 
on other grounds C.A., 171 F.2d 644. 

D.C.—Weinreh v. Strauss, Mun.App., 
80 A.2d 47. 

Ga.—Kell v. Hunter, 67 S.E.2d 597, 
84 Ga.App. 792, 

71 C.J. p 141 note 69. 

34. N.T.—^Major v. Spies, 66 Barb. 
676. 

35. Ky.—French v. Frazier’s Adm’r, 
7 J.J.Marsh, 425. 

36. N.T.—De Witt v. Pe Witt, 46 
Hun 258. 

71 C.J. p 142 note 72. 

37. Colo.—Andrews v. Johnston, 44 
P. 73, 7 Colo.App. 651. 

38. Vt.—Enos V. Owens Slate Co., 
160 A. 185, 104 Yt. 829. 
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39. Yt.—Enos V. Owens Slate Co., 
supra. 

40. Md.—Gill V. Staylor, 65 A. 398, 
97 Md. 665. 

41. Md.—Gill V. Staylor, supra. 

42- Conn.—Shmilovitz v. Bares, 65 

A. 560, 75 Conn. 714. 

71 C.J. p 142 note 78. 

43. Ala.—Birmingham Trussville 
Iron Co. V. Alabama Title & Trust 
Co., 140 So. 883, 25 Ala.App. 58, 
certiorari denied 140 So. 885, 224 
Ala. 523. 

71 C.J. p 142 note 79. 

44. Colo.—^Andrews v. Johnston, 44 
P. 73, 7 Colo.App. 551. 

45. Mo.—Crowe v. Gallenkamp, 68 
Mo.App. 396. 

46. N.T.—Reynolds v. Robinson, 64 
N.T. 589. 

47. N.H—Smith v. Smith, 43 N.H. 
536. 

48. Ky.—Stout’s Adm’r v. Royston, 
107 S.W. 784, 32 Ky.L. 1056. 

49. N.H.—Cummings v. Nichols, 13 
; N.H. 420, 38 Am.D. 501. 

71 C.J. p 142 note 85. 
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plaintiffs claim of skill or efficiency is unfounded.®® 
Evidence as to particular qualifications of plaintiff, 
or his lack thereof, should be excluded where im¬ 
material,®^ and evidence of plaintiff’s skill and ca¬ 
pacity at a time anterior to performance of the 
work sued for is irrelevant to its value.®* 

Performance of work. Defendant may introduce 
evidence tending to show plaintiff’s failure substan¬ 
tially to perform,®® or the effect of faulty perform¬ 
ance.®* Any competent evidence, relevant and ma¬ 
terial to the issue, may be admitted on the question 
of whether the work was properly performed,®® al¬ 
though evidence improper under the general rules 
should be excluded.®® 


WORK & LABOR §§ 53-54 

a preponderance of the evidence,®^ which is or<h- 
narily regarded as sufficient to establish any fact in 
issue.®® An impUed contract to supply personal 
services between parties living in the same house, 
although the performer of the services is not a rel¬ 
ative of the recipient thereof, must be proved by 
clear and convincing evidence.®* A plaintiff suing 
on a quantum meruit for work and labor establishes 
a prima facie case where he proves the services 
and their value.®* Where the evidence is evenly 
balanced on the issue of a special contract urged by 
way of defense, defendant does not carry his burden 
of proving such affirmative defense since an even 
balance of the evidence does not constitute the pre¬ 
ponderance required to establish a fact.®* 


§ 54 . Weight and Sufficiency of Evidence 

in an action for services, work and labor, or Inci¬ 
dental materials the plaintiff should prove his case by a 
preponderance of the evidence, and he establishes » Pf'™* 
fade case where he proves the services and their value. 

Plaintiff in an action for services, work and la¬ 
bor, or incidental materials should prove his case by 


Evidence in particular actions for work or mate¬ 
rials has been held sufficient or insufficient to su^ 
port a finding, verdict, or judgment for plaintiff,® 
as in plaintiff’s suit to recover compensation for 
board and services furnished,®* or for services or 
materials furnished®* in connection with adjusting a 


Scope aad ran^e of evidence 

Where employment Is of profes¬ 
sional nature, requiring use of parti¬ 
cular ability, experience, knowledge, 
skill, and previous study, scope and 
range of evidence in ordinary cases 
not of such nature is somewhat 

broadened. - , 

Del.— Canadian Indus. Alcohol Co. v. 
Nelson, 188 A. 39, 8 W.W.Harr. 26. 

50. N.H.— Cummings v, Nichols, 13 
N,H. 420, 38 Am.I>. 601. 

71 C.J. P 142 note 86. 

51. Cal.— Kessler v. Toung, 214 P. 
665, 61 C.A. 41. 

71 C.J. P 143 note 87. 

52. Mass.—Shepard v. Ashley, 10 
Allen 642. 

53. Mass.—Clark v. Russell, 110 
Mass. 113. 

71 C.X P 142 note 89. 

54. Cal.—^Hansbrough v. Mann, 146 
P. 896, 26 C.A. 261. 

71 C.J. P 142 note 90. 

65. Iowa.— Peacock v. Gleesen, 90 
N.W. 610, 117 Iowa 291. 

71 C.J. P 142 note 91. 

56. Tex.—Stapper v. Wolter, Civ. 

APP., 86 S.W. 850. 

71 C.J. P 143 note 93. 

67. Del.— Brinckle v. England, 78 A. 
638, 26 Del. 16. 

Pa.—In re Wright’s Estate, Orph., 
4 Fiduciary 413, 54 Danc.L.Rev. 
141 reversed on other grounds 
110* A.2d 198, 380 Pa. 106 —Ester¬ 
line V. Melcher, Com.Pl., 64 Tork 
Deg.Bec. 1. 

71 C.J. P 143 note 96. 

Express or implied promise 

One who asserts existence of ei¬ 


ther an express or an implied prom¬ 
ise to pay for services performed 
has burden to prove that agreement 
by a preponderance of evidence. 

Cal.—Collier v. Landram, 155 P.2d 
662, 67 C.A.2d 752. 

58. Wls.—^Wojahn v. Oshkosh Nat. 
Union Bank, 129 N.W. 1068, 144 
Wis. 646. 

71 C.J. P 143 note 96. 


58. Ohio.—Harding v. Talbott, 11 N. 

E.2d 266, 57 Ohio App. 21. 

Quantum of proof as to services be¬ 
tween persons in family relation¬ 
ship see Infra § 56. 

6a Wyo.—Miracle v. Barker, 136 P. 

2d 678, 50 Wyo. 92. 

71 C.J. P 143 note 97. 

61. S.C.—^Pittman v. Lo Master, 121 

S. E. 677, 128 S.a 98. 

62. U.S.—City Ice & Fuel Co. v. 
Bright. C.C.A.Mich., 73 F.2d 461. 

Nash V. Alaska Airlines, D.C.N. 

T. . 94 F.Supp. 428. 

^la.—.Sloss-Shemeld Steel & Iron Co. 
V. Watson, 194 So. 887, 2S9 Ala. 
416. 

Cal.—Petersen v. Dang, 301 P.2d 397, 
144 C.A.2d 466 —Patterson v. Davis, 
262 P.2d 601, 121 C.A.2d 162—Hin- 
man v. Conard, 68 P.2d 732, 14 C. 

A. 2d 640. ^ 

Conn.—D. C. Bates Co. v. Austin 

Nichols & Co., 122 A.2d 796, 143 
Conn. 392. 

XU.—Slaboszewski v. Johnson, 136 N. 

B. 2d 660, 11 Ill.App.2d 241. 

Ind.—Smilanick v. Donoto, 68 N.B. 

2d 362, 115 Ind.App. 226. 

Me.—Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A. 2d 
238, 160 Me. 423. 
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Mass.—^Bicciardone v. Carvelli, 134 
N.E.2d 906. 

Mo.—American Displays v. E. T. 
Swiney Motors, App., 240 SW.2d 
732—^Mathewson v. Larson-Myers 
Co., App., 217 S.W. 609. 

Neb.-^lute V. Mach, 46 N.W.2d 897, 
153 Neb. 772—Heusser v. McAtee, 
39 N.W.2d 802, 151 Nob. 828. 

N.M.—Edwards v. Peterson, 295 P.2d 
868, 61 N.M. 104. 

N.T.—Thayer v. Jallade, 32 N.T.S.2d 
33, 263 App.Div. 909. 

Okl.—Wat Henry Pontiac, Inc. v. 
Pitcock, 301 P.2d 203. 

Pa._In re Borrelli’s Estate, Orph., 

43 Del.Co. 49. 

"RX _^Turgeon v. Griswold, 62 A.2d 

608, 72 R.I. 434. 

Tex._^Blalack v. Johnson, Civ.App., 

293 S.W.2d 811. 

Wash.—Caviness v. Rogers, 261 P.2d 
406, 43 Wash.2d 462. 

Wis.— Conlin v. Agner, 39 N.W.2d 
738, 256 Wis. 68. 

71 C.J. p 143 note 3. 


Verdict held not against manifest 
weight of evidence 
Q2iio.—^Hubler v. Mock, App., 127 N. 
E.2d 418. 

63. Minn.—^Brouillard v. Green, 194 
N.W. 395, 166 Minn. 260. 

64. Da.—^Rawlinson v. Moor, App., 
68 So.2d 271. 

iq-.y._Towers v. Doroshaw, 169 N.Y. 

S.2d 867, 6 Misc.2d 241. 
(’)^ pi .»...Pierce v. Johnson, 277 P.2d 

Tex.—Keeran v. Salley, Clv.App., 244 
S.W.2d 663, error refused—^Dytle v. 
McAlpin, Civ.App., 238 S.W.2d 217, 
error dismissed. 
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fire loss,®® altering^, erecting, repairing, or remodel¬ 
ing a building,®® caring for a farm and stock,®^ 
clerking,®® driving a rock tunnel,®® keeping a re- 
sort,7® investigating a mineral lease,obtaining a 
lease,72 operating a hotel,73 preparing plans,74 re¬ 
pairing a motor vehicle,76 or selling land.7® 

Likewise, evidence has been held sufficient or in¬ 
sufficient to authorize direction of a verdict for 
plaintiff, as considered infra § 61, or to prove a 
cause of action77 or to establish a prima facie case78 
in his favor, or to require submission to the jury, 
as discussed infra § 60, or sufficient or insufficient 
to support a verdict or judgment for defendant,7® 
or to establish defendant’s set-off or counterclaim.®® 
Evidence has also been held sufficient or insufficient 
to show particular facts, such as fraud,®i or mate¬ 
rial misrepresentation,®® unjust enrichment,®® a fail¬ 
ure to complete a work,®^ a contention that plaintiff 
had done work in excess of that called for,®® fact 
that a delay in construction was due to the failure 


and neglect to clear the right-of-way,®® contribu¬ 
tions made to the benefit of the employer,®7 unjust 
or inequitable retention of a benefit,®® or the lack 
thereof.®® Likewise, evidence has been held suf¬ 
ficient or insufficient to show termination of an em¬ 
ployment,®® joint interest of a defendant in the work 
performed,®! joint liability of two or more defend¬ 
ants,®® joint undertaking of plaintiffs,®® the making 
of a contract with one other than defendant,®^ party 
for whom services were rendered,®® payment,®® per¬ 
sonal liability of defendant,®7 the lack of, or abso¬ 
lution of defendant from, liability,®® plaintiff’s pro¬ 
curing of a contract,®® return of goods to plaintiff,! 
or sole liability of an owner.® 

§ 55. - Acceptance, Request, Gratuitous 

Services, and Agreement to Pay 

As between persons not members of the same family, 
rendition of useful service by one to the other furnishes 
prima facie evidence of their acceptance, and a request 
to render services may be sufficiently proved by circum¬ 
stantial evidence. 


S5. Mass,—Schaub v. Shulman, 162 
N.E. 61, 256 Mass. 35. 

66. La.-—Bailey v. Culotta, App., 36 
So.2d 908. 

71 C.J. P 148 note 6. 

67. W.Va.—Alfred v. Snyder, 111 S. 
B. 832, 90 W.Va. 693. 

68. Cal.—^Kenlson v. Campbell, 131 
P. 89, 21 C.A 193. 

68. Wash.—Price v. Clallam Coal 
Co., Ill P. 893, 60 Wash. 671. 

70. Cal.—Cousin v. Mason, 248 P. 
299, 78 C.A. 111. 

71. Minn.—Wallace v. Higgins 
Land Co., 161 N.W. 597, 136 Minn. 
278. 

72. Mass.—Wheelock v. Zevitas, 118 
N.B. 279, 229 Mass. 167. 

73. Mich.—Larsen v. Larsen, 229 N. 
W. 605, 250 Mich. 123. 

74. Cal.—Swafford v. Goodman, 261 
P.2d 680, 115 C.A.2d 106. 

Minn.—^Hawley v. Town of Stuntz, 
227 N.W. 358, 178 Minn. 411. 

75. Me.—^Bddy v. Warren, 90 A. 
1090, 112 Me. 657. 

71 C.J. p 144 note 15. 

76. N.C.—Bryan v. Cowles, 68 S.B. 
205, 162 N.C. 767. 

77. Wash.—Caldwell v. Williams, 60 
P.2d 28, 187 Wash. 601. 

78. Mich.—Attwood Brass Works v. 
Aero-Motive Mfg. Co., 81 N.W. 2d 
371. 347 Mich. 693. 

71 C.J. p 144 note 18. 

79. Ala.—^Butler v. Walton, 66 So. 
2d 369, 36 Ala.App. 319, certiorari 
denied 56 So.2d 379, 267 Ala. 714. 

Minn.—^Murray v. Mekoll, 267 N.W. 
809, 198 Minn. 93. 


W.Va.—Kap-Tex, Inc. v. Homans, 67 
S.B.2d 847, 136 W.Va. 48D. 

71 C.J. p 144 note 20. 

80. Cal.—Abner Doble Co. v. Mc¬ 
Donald, 79 P. 369, 145 C. 641. 

71 C.J. p 144 note 21. 

81. N.J.—Porst V. Vollick, 164 A. 
417, 9 N.J.Misc. 475. 

Wash.—^Losli v. Poster, 222 P.2d 824, 
37 Wash.2d 220. 

82. Suffloiant to show no material 
misrepresentatioxL 

Minn.—Roberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 

Minn. 184. j 

83. Evidenoe held Insnllloient 

N.Y,—Towers v, Doroshaw, 159 N.Y. 

S.2d 367, 5 Misc.2d 241. 

Ohio.—Harold Furnace Co. v. John¬ 
son, App., 103 N.E.2d 407. 

84. Evidence held to justify flnding 
Ala.—Howell v. Dodd, 157 So. 211, 

229 Ala. 393. 

85. Evidence held sufficient 

La.—^Montague v. Milan, App., 67 So. 
2d 351. 

86. Ample evidenoe to support find¬ 
ing 

TT.S.—^Northeast Clackamas County 
Elec. Co-op. V. Continental Cas. 
Co., C.A.Or., 221 F.2d 329. 

87. Evidence held sufficient 

Tex.—^McFaull v. Collins, Civ.App., 
208 S.W.2d 142, error refused. 

88. Wis.—^Dunnebacke Co. v. Pitt¬ 
man, 267 N.W. 30, 216 Wis. 305. 

89. Evidenoe held sufficient 
To show benefit. 

Cal.—Rowell v. Crow, 209 P.2d 149, 
93 C.A.2d 500. 

La.—^D'Avanzo v. Shreveport Restau- 
' rants, App., 71 So.2d 698. 
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Evidence held insufficient 
To show absence of benefit. 

Cal.—^Bodmer v. Turnage, 233 P.2d 
157, 105 C.A.2d 476. 

90. Evidence held sufficient 

To show termination of employ¬ 
ment by employer. 

Colo.—^Milner v. Ruthven, 178 P.2d 
417, 116 Colo. 22. 

91. Cal.—Spoon v. Sheldon, 151 P. 
150, 27 C.A. 766. 

92. Me.—^Day v. Scribner, 142 A. 
727, 127 Me. 187. 

93. Mich.—Orcutt v. White, 190 N. 
W. 660, 220 Mich. 690. 

94. N.Y.—Shotwell v. Richig, 169 N. 
Y.S, 150. 

95. Neb.—Glade v. White, 54 N.W. 
259, 36 Neb. 172. 

71 C.J. p 144 note 27. 

96. Cal.—Wilbur v. Kemp, 182 P.2d 
206, 80 C.A.2d 787. 

Pa.—In re Ingream’s Estate, Orph., 

I 68 Dauph.Co. 24. 

71 C.J. p 144 note 28. 

I 97. Cal.—^Big Boy Drilling Corpora¬ 
tion V. Rankin, 3 P.2d 13, 213 C. 
646. 

98. Evidence held sufficient 
N.M.—Herbert v. Stevens, 82 P.2d 

900, 42 N.M. 567. 

Wash.—Coombs v. R. D. Bodle Co., 
205 P.2d 888, 33 Wash.2d 380. 

99. U.S.—Schmidt v. Standard Steel 
Car Co., N.Y., 204 F. 780, 123 C.C.A. 
592. 

1. N.Y.—W. & B. Dress Co. v. Maid- 
man, 188 N.Y.S. 811. 

2 . Mich.—Tobian v. New Center De¬ 
velopment Co., 250 N.W. 291, 264 
Mich. 603. 
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As between persons not members of the same 
family, rendition of useful service by one to the 
other furnishes prima facie evidence of their ac¬ 
ceptance.^ A request to render services may be 
sufficiently proved by circumstantial evidence.'* 
Where services are rendered on a request which 
reasonably implies a promise of remuneration, a 
subsequent express promise to pay for such services 
is at least evidence tending to show their noiigratu- 
itoits character^ and that there was an implied prom¬ 
ise to pay for them.® The presumption of a prom¬ 
ise to pay arising from rendition of valuable serv¬ 
ices at defendant's request, considered supra § 11, 
is not, as a matter of law, rebutted by proof that 
plaintiff was personally interested in the outcome of 
the services,*^ that he had no intention of making 
any charge,® or that he expected to receive benefits 
in the nature of further employment from others 


interested.® 

Evidence in particular cases has been held suf¬ 
ficient or insufficient to show an agreement to pay 
for work or materials,^® or the lack of such an 
agreement,or to show an agreement to pay for 
the use of a motor vehicle,!® employment of plaintiff 
by defendant,!® expectation of payment,!^ or that 
services were gratuitous!® or nongratuitous,!® or 
that defendant's promise to pay was conditional,!^ 
Likewise, evidence has been held sufficient or insuf¬ 
ficient to show defendant's order or his authoriza¬ 
tion for the work to be done,!® or defendant's ac¬ 
ceptance of work,!® or acquiescence of directors of 
corporation in its performance,®® furnishing of work 
or materials at defendant's instance and request,®! 
knowledge of defendant that plaintiff was rendering 
services,®® or ratification of a contract,®® or to war¬ 
rant implication of a contract.®* 


3 ^ XT.S.—-Jarka Corp. of Baltimore 

V. Pennsylvania B. Co., I>.C.1W[d., 42 
P.Supp. 371, affirmed, C.C.A., 130 F. 
2d 804. 

Md.—Roycroft v. Nellis, 188 A. 20, 
171 Md. 136—Provident Trust Co. 
of Philadelphia v. Massey, 126 A. 
821, 14G Md. 34. 

Mo.—Abresch v. Schultz, App., 216 
S.W.2d 134. 

4 . Ind.—Neef v. Neef’s Estate, 37 
N.E.2d 683, llO Ind.App. 309. 

Me.—^Ames v. Coffin, 36 A. 450, 89 
Me. 300—^HIll V. Packard, 69 Me. 
158. 

5 . Ga—W. A. Neal & Son v. Stan¬ 
ley, 87 S.B. 718, 17 Ga.App. 502. 

3 , A, Neal & Son v. Stan¬ 

ley, supra, 

7. Cal.—Asher v. Martin, 279 P. 810, 
100 C.A. 217. 

8 . Wash.—Hendryx v. Turner, 187 
P. 372, 109 Wash. 672, 

9 . Cal.—Asher v. Martin, 279 P. 810, 
100 C.A. 217. 

10. N.T.—Millenbach v. Hill, 188 N. | 

Y.S. 842. ' 

Pa.—In re Wlckert's Estate, Orph., 2 
Bucks Co. 263—Weakland v. Sin¬ 
gle, Com.PL, 15 Cambria 41. 
Bvideii .06 held soffident 
Cal.—Pensa v. NolTsinger, 232 P.2a 
621, 105 C.A.2d 99. 

Md.—Easter v. Humphrey, 117 A.2a 
886 , 208 Md. 232. 

Mo.—Songer v. Brittain, App., 272 S. 

W. 2d 16. 

BvldeiLoe held insnllloleiLt 
Cal.—Petersen v, Lang, 801 P.2a 897, 
144 C.A.2d 466. 

11 . Cal.—GJurlch v. Pieg, 129 P. 
464, 164 C. 429, Ann.Cas.l916B 111. 

Evidence held to Show absence of 
agrreexnent 

Cal.—^Robinson v. Tanovitz, 284 P.2d 
148, 133 C.A.2d 424. 


Evidence held Insufficient to show 
agreement 

U.S.—Jarka Corp. of Baltimore v. 
Pennsylvania R. Co., C.C.A.Md., 180 
F.2d 804. 

D.C.—^Arthur Snowden Co. v. Mee¬ 
han, Mun.App., 118 A.2d 687. 

12. Cal.—Long v. Harrison, 298 P. 
148,113 C.A, 321. 

118. Cal.—Nand Singh v. Corbin, 149 
I P.2d 866, 65 C.A.2d 105. 

71 C.J. p 145 note 44. 

Evidence held sufficient 

(1) To show liability of defend¬ 
ants to plaintiff for compensation. 
Ark.^—Spencer v. Jones, 217 S.W.2d 

267, 214 Ark. 466. 

(2) To show employment of plain¬ 
tiff by defendant for which plaintiff 
was entitled to compensation. 

Cal.—Westbrook v. Reneau, 278 P.2d 

32, 129 C,A.2d 716. 

Evidence held insnfficioit 

To show employment of plaintiff 
by defendant. 

Cal,—^Petersen v, Liang, 301 P.2d 397, 
144 C.A.2d 466. 

14. TJ.S.—Maple Island Farm, Inc. 
V. Bittorling, CA-Minn., 209 F.2d 
867, certiorari denied Bltterllng v. 
Maple Island Farm, 76 S.Ct. 123, 
348 TJ.S. 882, 99 L.Bd. 694, rehear¬ 
ing denied 75 S.Ct 290, 348 U.S. 
921, 99 L.Ed. 722, 

Cal.—^Freeman v, Jergins, 271 P.2d 
210, 125 C.A,2d 636. 

Ill.—^Burgess v, Rudolph, 9 N,E.2d 
470, 291 IILAPP. 618. 

71 C.J, p 146 note 45. 

15. La.—^Blam v, Shushan, 17 So.2d 
713, 206 Ija. 471. 

Utah.—Bott v. Longl, 226 P.2d 1023, 
119 Utah 337. 

71 C,J. p 146 note 46, 

16- Aria.—^Dey v. Quinn, 187 P. 678, 
21 Ariz. 265. 
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Mass.—^True v. Lebowich, 137 N.E, 
671, 243 Mass. 369. 

17. U.S.—Jarka Corp. of Baltimore 

V. Pennsylvania R. Co., I>.C.Md., 42 
F.Supp. 371, affirmed, C.C.A., 130 F. 
2d 804. 

Cal.—Rowell v. Crow, 209 P.2d 149, 
93 CJL2d 600. 

Wis.—Sicklnger v. Raymond, 190 N. 

W. 93, 178 Wis. 439. 

18. D.C.—Carr v. Youngblood, Mun. 
App., 113 A.2d 711. 

La.—^Bilbe Sheet Metal Works v. Add 
A. Heyl, Inc., App., 46 So.2d 700— 
Hopkins v. Dalferes, App., 153 So. 
367. 

19. Ala.—Catanzano v. Jackson, 73 
So. 510, 198 Ala. 302. 

Fla.—^Dixie Builders v. Partin, 54 So. 

! 2d 811. 

20 . D.C—Dodge’s Market v. Turner, 
Mun.App., 67 A.2d 526. 

Mo.—Waddell & Son v. Kansas City 
Rys. Co., 247 S.W, 427, 213 Mo.App. 
124. 

21. Cal.—^Robinson v. Peardon, 247 
P.2d 83, 112 C.A.2d 794. 

Neb.—^Umberger v. Sankey, 60 N.W. 

2d 346,164 Neb. 881. 

Nev.—Wilkins v. Capurro, 293 P.2d 
427. 

Or.—Moore v. State Finance Co., 274 
P.2d 659, 202 Or. 265. 

Pa.—Hepschmidt v. Deitch, Com.PL, 
65 Dauph.Co. 99. 

71 C.J. p 146 note 61. 

22. Cal.—^Meyer v. Kirkwood, 48 P. 
2d 30, 4 C.2d 229. 

S.D.—^Werre v. Northwest Thresher 
Co., 131 N.W. 721, 27 S.D. 486. 

Wis.—Nelson v. Preston, 65 N.W. 2d 
918, 260 Wis. 647. 

23. Iowa.—^Keister v. Mltchellville 
Telephone Co., 180 N.W. 764. 

24. U.S.—Hill V. Waxberg, C.A.Alas» 
ka, 237 F.2d 936. 




§ 56 WORK & LABOR 

I 56. _Services between Persons in Fam- 

ily Relation 

Where there is a family relationship subsisting be¬ 
tween a performer and the recipient of services, an 
agreement for compensation can be established only by a 
stricter proof of evidence than is ordinarily essential, al¬ 
though there Is authority to the effect that the quantum 
of proof in such relationship Is no different from that In 
any other case. 

There is authority to the effect that the quantum 
of proof required to show a contract for compen¬ 
sation as between members of the same family is 
no different from that in any other case,25 and that 
a fair preponderance of the evidence is sufficient."® 
Other authorities, however, hold that, where the 
relationship of the parties is such as to raise a 
presumption that they lived together as a matter of 
mutual convenience, to establish a contract for com¬ 
pensation requires stricter proof than is ordinarily 
essential.27 Where there is a family relation sub¬ 
sisting between a performer and the recipient of 
services, an agreement for compensation can be es- 
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tablished only by proof that is clear,®® clear and con¬ 
vincing®® clear and satisfactory,®® clear, convinc¬ 
ing, and satisfactory,®! clear and unequivocal,®® or 
clear, direct, and positive.®® 

It must be shown, either by an express under¬ 
standing,®® or by clear proof of circumstances from 
which it is necessarily implied,®® that at the start the 
recipient expected to pay and the performer ex¬ 
pected remuneration. Defendant’s promise to pay 
may not be established by loose and inconclusive 
testimony,®* and where an express agreement to 
pay is claimed, it must be proved with some degree 
of definiteness.®’ Under the rules permitting iin- 
plication of a contract even as between persons in 
a family relation, discussed supra §§ 14-26, circum¬ 
stantial evidence is ordinarily sufficient to show an 
agreement for compensation as between members 
of the same family.®® Hence, evidence of a cate¬ 
gorical promise to pay is not necessary to establish 
an express contract for compensation,®® and where 


Reich V. Vesex. Inc., D.C.Pa., 61 
F.Supp. 99, affirmed, C.C.A., 137 F. 


2d 647. 

—Ward v. Nix, 204 S.W.2d 182, 
211 Ark. 984. ^ 

Cjal.—^DeRosier v. Vierra, 240 P.2d 
660, 109 C.A.2d 291 —Garcia v. Ven¬ 
egas, 235 P.2d 89, 106 C.A.2d 364. 
Ill.—^Leonard Ashbach Co. v. Lear, 
Inc., 121 N.E,2d 343, 3 Ill.App.2d 

254 . ^ , 

Ind.—Lennox & Matthews & Associ¬ 
ates V. Rozzelle, 108 N.E.2d 621, 
231 Ind. 343. 

Williams v. Bent, 87 N.E.2d 883, 
119 Ind.App. 374. 

Minn.— Roberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 

Minn. 184. 

Mo.—^Roper v. Clanton, App., 268 S. 


W.2d 283. « 

Utah.—^McCollum v. Clothier, 241 P* 
2d 468, 121 Utah 311. 

Wash.—^Kellogg v. Gleeson, 178 P.2d 
969, 27 Wash.2d 601. 

71 C.J. p 145 note 64. 


25 . Me.—Bryant v. Fogg, 134 A. 
610,125 Me. 420. 

71 C.J. p 145 note 56. 

26. Ark.—^Elrod v. Elrod, 92 S.W.2d 
211, 192 Ark. 468. 

Vt._^Putnam v. Town, 34 Vt. 429. 


27- Ky.—Crocker v. Crocker, 63 S. 
W.2d 866. 246 Ky. 191—Conway v. 
Conway, 113 S.W. 94, 130 Ky. 218. 


28 . Ky.—Bishop V. Newman's Ex'r, 
182 S.W. 166, 168 Ky. 238. 

N.Y._Sullivan v. Sullivan, 6 Hun 

658. 


29 . Ky.—Rhoads v. Laswell's Adm’r, 
143 S.W.2d 176, 283 Ky. 666. 

Mo.—Vosburg v. Smitli, App., 272 S. 
W.2d 297. 


N Y.—^More v. Shepard, 117 N.T.S. 
1096, 133 App.Blv. 471. 

Testimony in eorch case must de- 
tezmlne whether facts show that one 
receiving services from a member of 
the same family or one closely re¬ 
lated by consanguinity expected to 
pay therefor, and that one who ren¬ 
dered them expected to be compen¬ 
sated. 

Ky,—Rhoads v. Laswell's Adm’r, 143 
S,W.2d 175, 283 Ky. 655. 

30. Mo.—Woods V. Land, 30 Mo.App. 
176, 

Neb.—^In re Wieland’s Estate, 177 N. 
W. 651, 104 Neb. 412. 

31 . N.T.—In re Post's Estate, 132 
N.T.S.2d 422, affirmed 134 N.T.S.2d 
603, 284 App,I>iv. 927. 

32. Ohio.—^Hinkle v. Sage, 65 N.E. 
999, 67 Ohio St. 266. 

71 C.J, p 145 note 61. 

33 . Or.—Ibach v. Hoffman, 198 P.2d 
266, 184 Or. 296—Wilkes v. Corne¬ 
lius. 28 P. 135, 21 Or. 348. 

Pa.__In re Wickert’s Estate, Orph., 2 
Bucks Co. 263. 

34 . W.Va.—In re Pox* Estate, 48 S. 
E.2d 1, 131 W.Va. 429, 7 A.L.R.2d 
1 —Ireland v. Hibbs, 22 S.E.2d 706, 
125 W.Va. 31. 

35 . W.Va.—In re Fox' Estate, 48 S. 
B.2d 1, 131 W.Va. 429, 7 A.L.R.2d 1 
—^Ireland v. Hibbs, 22 S.E.2d 706, 
125 W.Va. 31. 

36. S.C.— Kaminer v. Kaigler, 102 
S.B. 20, 113 S.C. 222. 

71 C.J. p 146 note 63. 

Mere declarations of parent as insuf¬ 
ficient see supra § 17. 

37- N.Y.—Stein v. Jacovitz, 245 N. 
Y.S. 378,138 Misc. 581. 
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38. Mo.—Trask v. Davis, App., 297 
S.W.2d 792. 

71 C.J. p 146 note 66. 

CircumstaiLoes considered 

(1) Degree of relationship between 
parties by and to whom personal 
services were rendered, nature of 
such services, including fact that 
their performance was disagreeable 
and obnoxious to person performing 
them, fact that they were such as 
to indicate relation of master and 
servant or employer and employee 
between parties or such as would not 
naturally be performed without com¬ 
pensation or solely for love and af¬ 
fection, statements of appreciation 
thereof and intention to pay there¬ 
for by person to whom rendered, and 
his financial ability to pay, may be 
considered as authorizing inference 
that parties contemplated payment 
for services. 

Ga.—^Humphries v. Miller, 19 S.E.2d 
321, 66 Ga.App. 871. 

(2) Facts that member of house¬ 
hold renders no reciprocal services, 
and is incapable of rendering such, 
may not be sufficient of themselves 
to overcome presumption that serv¬ 
ices rendered to him are gratuitous, 
but they have probative force, and 
are entitled to be considered by Jury 
in determining ultimate question as 
to whether there was Intention on 
such person's part to compensate for 
services rendered, and in negativing 
thought that services were rendered 
with no intention to compensate 
therefor. 

Or.—^Ibach v. Hoffman, 198 P.2d 266, 
184 Or. 296. 

39 . Ky.—^De Fevers' Ex'r v. Brooks, 
262 S.W. 976, 203 Ky. 606. 

71 C.J. P 146 note 67. 
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there are circumstances indicating expectation of 
compensation, positive proof of defendant's promise 
to pay is not essential to recovery^^^ 

Under the foregoing general rules, evidence in 
particular cases involving a family relationship be¬ 
tween performer and recipient of services has been 
held sufficient or insufficient to sustain a recovery, 
to warrant a finding of a promise to pay,^^ or to 
override a presumption that services rendered or 
materials furnished were gratuitous,or to show 
the existence of family relations,^^ or of a contract 
between the parties, ^5 existence of the relation of 
master and servant as between persons claimed to 
sustain a family relationship,^® expectation of pay¬ 
ment,or failure to furnish proper support.^® 

§ 57 . -Value of Services and Amount of 

Compensation 

Evidence of the value of work or materials is essen¬ 
tial to recovery therefor under the common counts, and 
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recovery will be denied where there Is no evidence, or 
the evidence of reasonable value Is Insufficient; but when 
all the facts and circumstances are In evidence, and when 
value is a matter of common knowledge, the trier of facts 
•may determine the question of value from Its own knowl¬ 
edge without the aid of opinion evidence. 

While evidence of the value of work or incidental 
materials is essential to recovery therefor under the 
common counts, and recovery will be denied where 
there is no evidence, or the evidence of reasonable 
value is insufficient,*® it has been held that when all 
the facts and circumstances are in evidence, as with 
respect to the character and extent of the work, 
and when value is a matter of common knowledp, 
either a trial court®® or a jury®* may deterinine 
the question of value from its own knowledge with¬ 
out the aid of opinion evidence. A plaintiff’s right 
to recover on the quantum meruit will not neces¬ 
sarily be defeated by his inability definitely to fix the 
amount due,®® and the jury may determine the value 
where the evidence leaves uncertain the amount 
plaintiff is entitled to recover.®* Testimony of the 


40. R.I.—Nixon v. Brown, 92 A. 557. 
71 C.J. P 146 note 68. 

41 . Ark.—^Elrod v. Elrod, 92 S.W. 
2d 211, 192 Ark. 458. 

ra. —In ro Unanfr.st's Estate, Orph., 4 
Fiduciary 315, 26 Lch.L.J. 13. 

71 C.J. P 146 note 71. 

42. N.II.—-Blake v. Lord, 4 A.2d 360, 
90 N.H. 42. 

43 . Ala.—^Lansdoll v. Willis, 69 So. 
2d 291, 260 Ala, 160, 

Iowa.—In re Beck’s Estate, 33 N.W. 
2d 217, 239 Iowa 656. 

44. Idaho.—Hartley v. Bohrer, 11 
P.2d 616, 52 Idaho 72. 

71 C.J. p 146 note 72. 

45 . Pa.—In ro E.state of Croissant, 
90 A.2d 260, 171 Pa.SupGr. 321. 

71 C.J. P 146 note 73. 

46. Kan.—Shane v. Smith, 14 P, 477, 
37 Kan. 65. 

71 C.J. P 147 note 74. 

47 . Iowa.—In re Beck’s Estate, 32 
N.W.2d 217, 239 Iowa 655. 

Tenn.—Walker v. Walker, 12 Tenn. 1 
App. 130. 

71 C.J. p 147 note 76. 

48. Wash.—Bosky v. Schmitz, 183 P. 
493, 110 Wash. 647, 10 A.L.R. 133. 

71 C.J. P 147 note 76. 

49 . Cal.—Allen v. Dillow, 202 P.2d 
567, 90 C.A.2d 269. 

HL—^Moreen v. Carlson’s Estate, 6 N. 

E.2d 871, 365 Ill. 482. 

Mich.—Wetzel v. Roberts, 295 N.W. 
580, 296 Mich. 114. 

N.Y.—Gilman v. Westchester County 
Sav. Bank, 287 N.T.S. 413, 247 App. 
Dlv. 390. 

Tex.—Parks v. Kelley, Civ.App., 126 
S.W.2d 534. 


Wash.—Losli v. Foster, 222 P.2d 824, 
37 Wash.2d 220. 

71 C.J. p 147 note 78. 

Proof of reasonable value as essen¬ 
tial to recovery on the basis of the 
common counts see supra § 47. 
TestlmoxLy of claimant that he 
would not have performed services 
for less than agreed compensation 
is no evidence of the reasonable val¬ 
ue of such services, and would not 
warrant judgment on quantum meru¬ 
it basis. 

Tex.—^Leon Farms Corp. v. Beeman, 
Civ.App., 240 S.W.2d 433, error re¬ 
fused no reversible error. 

50. Cal.—Geisenhoif v. Mabrey, 137 
P.2d 36, 68 C,A.2d 481—^Lundberg 
V. Katz, 111 P.2d 917, 44 aA.2d 38 
—Corpus Juris died in John H. 
Spohn Co. V. Bender, 64 P.2d 162, 
163, 18 C,A.2d 447. 

Mo.—Corpus Juris cited in In re 
Hartle’s Estate, 236 S.W.2d 40, 42. 
71 C.J. P 147 note 79. 

Judicial notice of value of services 
see Evidence § 101. 

Expert testimony within trial judge’s 
discretion 

In order to prove reasonable value j 
of personal services rendered It is 
not always necessary to produce ex¬ 
pert testimony, and question wheth¬ 
er contention requires such testimony 
is largely in trial judge’s discretion. 
Pa.—Bidder Bros. v. Strassburger, 
36 A.2d 191, 154 Pa.Super. 624. 

Eot abuse of discretion 

In action on common count for 
work and labor performed at spe¬ 
cific request of defendant, finding 
that a certain amount was reason¬ 
able value of work and labor done 
was not an abuse of discretion. 
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Cal.—^Pensa v. NoflCsinger, 232 P.2a 
621, 106 C.A.2d 99. 

51. Cal.—^Lovlnger v. Anglo Cal. 
Nat. Bank of San Francisco, App., 
243 P.2d 661, hearing dismissed. 

Ill.—^Leonard Ashbach Co. v. Lear, 
Inc., 121 N.B.2d 343, 3 Ill.App.2d 
254. 

Miss.—Corpus Juris cited in Stephens 

V. Duckworth, 196 So. 219, 222, 188 
Miss. 626. 

Mo.—Corpus Juris cited in In re 
Hartle’s Estate, 336 S.W.2d 40, 42. 
Tuttle V. Bray ton, App., 216 S. 

W. 2d 46. 

Ohio.—Curry v. Board of Com’rs of 
Franklin County, 21 N.E.2d 341, 
135 Ohio St. 435. 

Stupp V. Lear, App., 42 N.E.2d 
681. 

71 C.J. p 147 note 80. 

52. U.S.—^New Jersey Shipbuilding 
& Dredging Co. v. Long Beach on 
the Ocean, D.C.N.Y., 12 F.2d 111. 

71 C.J. p 147 note 82. 

Evidentiary weight not destroyed 
Uncertainty in proof as to the val¬ 
ue of objects involved In the award 
of damages, which was not as to 
existence or cause of benefit but as 
to the measure or extent, was not so 
great as to destroy all evidentiary 
weight thereof as a matter of law. 
Nev.—Casey v. Musgrave, 292 P.2d 
1066. 

53 . Ky.—^Baum v. Winston, 3 Mete. 
127. 

Vt—^Mattocks V. Lyman & Co., 16 
Vt. 113. 

Clroumstances considared 

In determining compensation for 
services rendered, amount and char¬ 
acter of services rendered, labor, 
time and trouble involved, amount 
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performer of services may afford some evidence of 
the reasonable value of work or materials.®^ 

Where plaintiff seeks recovery as under the com¬ 
mon counts despite an express contract relating 
thereto, the contract price has been held prima facie 
evidence of reasonable value,®® although not con¬ 
clusive.®® Where plaintiff has failed substantially 
to perform, there must be evidence of reasonable 
value aside from the contract price.®’ If the court 
rejects the view that there is an express contract, 
it is error to consider an alleged estimate of the 
contract as having any binding force.®* Proof of 
what plaintiff paid for labor and material used m 
performing work for defendant bears on the rea¬ 
sonable value of the work,®® but is not conclusive. 
The value of property used in performing services 


is not controlling on the issue of the amount of re¬ 
covery therefor.®! Ordinarily proof should be spe¬ 
cific as to the value of the work done,®® although 
evidence that defendant pays a stipulated sum for 
stipulated work may afford basis for the conclusion 
that performance of one half of such work entitled 
the performer to one half of the amount at which 
performance of the whole was valued.®* 

Under these and other general rules, evidence in 
particular cases has been held sufficient or insuf¬ 
ficient to support a verdict or judgment for plaintiff 
as against the contention that it was excessive,®* or 
to support a contention that the price was exces- 
sive,®® or to support findings as to reasonable val¬ 
ue,®'® or to support the determination that the object 


of money or value of property affect¬ 
ed, skill and experience called for, 
professional standing: of one render¬ 
ing services, general ability of per¬ 
son served to pay for services, and 
pecuniary benefit derived by him 
therefrom, must be considered. 

Pa.—Bidder Bros. v. Strassburger, 
36 A.2d 191, 154 Pa.Super. 524. 
DetermlnatloiL of rental value 

In determining rental value for 
the eauipment retained, under the 
record the main contractor was to 
be charged for the time of retention 
and not merely for the hours of use. 
Xr.s.—TJ. S., for Use of Susi Contract¬ 
ing Co. V. Zara Contracting Co., C. 
C.A.N.Y., 146 F.2d 606, 

54 ^ Pa.—Fuller v. Springer, Com. 
PL 62 L.anc.L.Bev. 179 —Swartz v. 
Fogleman, Com.Pl., 4 Lycoming 
142. 

Tenn— Corpus Juris cited In Murray 
V. Grlsslm. App., 290 S.W.2d 888, 
892. 

71 C.J. P 147 note 84. 

Cost iu supplying labor and material 
In action to recover reasonable 
'value of labor and materials, cost in 
supplying such labor and materials 
may be some evidence of their rea¬ 
sonable value but is not conclusive. 
Mo.—^Beeler v. Miller, App., 264 S.W. 
2d 986. 

55. Mo.—Smith v. Ray M. Dllschnei- 
der, Inc., 283 S.W.2d 631—Oliver L. 
Taetz, Inc. v. Groff, 253 S.W^.2d 
824, 363 Mo. 825. 

Grether v. Di Franco, App., 178 
S.W.2d 469—Graves v. Merchants 
& Mechanics Mut. Fire Ins. Co., 
139 S.W.2d 1039, 235 Mo.App. 643 
—Fuldner v. Isaac T. Cook Co., 
App., 127 S.W.2d 726. 

71 CJ. P 148 note 86. 

Effect of express contract see supra 
SS 27-86. 

Ihvoloe prices 

Defendant’s voluntary i)ayments of 
Invoiced prices submitted by plain¬ 


tiff, fabricating and delivering piece 
parts to defendant who had agreed 
to pay for such parts at Invoiced 
prices, were final and could not sub¬ 
sequently be questioned by defend¬ 
ant, and such payments of invoiced 
prices constituted prima facie proof 
of reasonable value of same piece 
parts which plaintiff subsequently 
and within a reasonable time there¬ 
after fabricated again. 

IsT.Y.—Bent Steel Co. v. Western 
Elec. Co., 86 N.T.S.2d 344, affirmed 
86 N.T.S.ad 927, 274 App.Div. 1066, 
reargument and appeal denied 87 
N.Y.S.2d 427, 276 App.Div. 710. 

56. Okl.—^Reynolds v. Conner, 123 
P.2d 664, 190 Okl. 323. 

71 C.J. p 148 note 87. 

Basis for fixing reasonable value 
In action to recover the reasonable 
value of the work performed, evi¬ 
dence did not establish that the con¬ 
tract price for the work was too 
low and hence it could properly be 
used as a base for figuring the rea¬ 
sonable value thereof. 

Cal_^Perrier v. Commercial Steel 

Corp., 298 P.2d 556, 142 C.A.2d 424. 

57. Ariz.—Southwestern Arizona 
Fruit & Irrigation Co. v. Cameron, 
141 P. 572, 16 Ariz. 87. 

71 C.J. p 148 note 88. 

58. Wash.—Losli v. Poster, 222 P. 
2d 824, 37 Wash.2d 220. 

59 ^ Mo.—Johnston v. Star Bucket 
Pump Co., 202 S.W. 1143, 274 Mo. 
414. 

60. Mo.— Johnston v. Star Bucket 
Pump Co., supra, 

71 C.J. P 148 note 90. 

61. Iowa.—Keister v, Mitchellville 
Telephone Co., 180 N.W. 764. 

71 C.J. p 148 note 91. 

62. Mich.—^Kitchen v. BOll, 184 N. 
W. 465, 215 Mich. 668. ' 

71 C.J. p 148 note 92. 

Xfeems of expenses to be shown 
In action by contractor in quantum 
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meruit for labor and material fur¬ 
nished, contractor’s evidence should 
have shown what items made up his 
claim for overhead expenses. 

Mo.—Rodgers v. Levy, App., 199 S, 
W.2d 79. 

63. Ga.—^Atlantic Coast Line R. Co. 
V. Rlalock, 68 S.E. 743, 8 GaApp. 
44. 

71 C.J. P 148 note 93. 

64. Evidence held sufficient 

U.S.—^Northern Truck Line v. Dunn, 
C.C.A.Alaska, 167 P.2d 650. 

Cal.—Spellmire v. Buttress & McClel- 
Limited, 44 P.2d 649, 6 C.A.2d 

550. 

Ga.—Kell v. Hunter, 67 S.B.2d 697, 
84 Ga.App. 793—^Mendenhall v. Nal- 
ley, 59 S.E.2d 283, 81 Ga.App. 617. 
La.—^Broussard v. Acadian Produc¬ 
tion Corp., App., 196 So. 82—^Peli¬ 
can Well Tool & Supply Co. v. 
Hester, App., 174 So. 203. 

Md.—^Easter v. Humphrey, 117 A.2d 
886, 208 Md. 232. 

Mo.—Scott V. Parkview Realty & 
Improvement Co., 164 S.W. 532, 
256 Mo. 76. 

Evidence held insufficient 
Ga.—Woodruff v. Trost, 87 S.B.2d 
425, 73 Ga.App. 608. 

65. La.—Perry & Buckley Co. v. 
Eastman Co., 126 So. 268, 12 La. 
App. 894. 

71 C.J. p 148 note 96. 

66. Evidence held sufficient 

Ariz.—Spitalny v. Tanner Const. Co., 
254 P.2d 440, 75 Ariz. 192. 

Cal.—Ferrier v. Commercial Steel 
Corp., 298 P.2d 555, 142 C.A.2d 424 
—Sears v. Whiston, 34 P.2d 818, 139 
C.A. 682, 

D.C.—Carr v. Youngblood, Mun.App., 
113 A.2d 711. 

La.—^Henry v. Pelican Cold Storage 
& Warehousing Co., App., 160 So. 
843. 

Me.—^Lessard v. Samuel Sherman 
Corp., 76 A2d 425, 146 Me. 296. 
Minn,—^Roberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 Minn. 
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had no value,or to support a verdict for the 
amount claimed by plaintiff,68 or a fraction there¬ 
of,69 or to support a verdict which disallowed a 
claim and coiinterclaim.70 Evidence has, likewise, 
been held sufficient or insufficient to show the 
amount to which plaintiff was entitled,for extra 
work or materials furnished,^^ or to show that the 
amount allowed plaintiff was sufficient and just 
compensation,*^6 or that the services rendered were 
worth the amount charged,^^ or to show that the 
value of plaintiff's services exceeded the amount 
he had received,*^6 or that particular amounts were 
due plaintilF® or defendant,*^7 or to show that the 
reasonable value of services and support exceeded 
the amount due on promissory notes,6 or to warrant 
a finding that plaintiff had been engaged without any 
agreement as to the basis of compensation.79 


§ 58. - Special Contract 

Where the plaintiff sues on the conrmon counts to re¬ 
cover for work done under a contract completed as far 
as he Is concerned, his proof Is Insufficient to establish hfs 
case If it fails to show evidence of a contract. 

Where plaintiff sues on the common counts to 
recover for work done under a contract completed 
as far as he is concerned, his proof is insufficient 
to establish his case if it fails to show evidence of 
a contract.60 In order to negative any presumption 
that the services were gratuitously performed, it is 
only essential to produce sufficient evidence of a 
contract.8i A contract to pay expenses necessarily 
incurred by plaintiff in the performance of services 
may be proved by circumstantial evidence.62 

In particular cases the evidence has been held 
sufficient or insufficient to show that there was^s 


184—Lovrenchich v. Collins, 46 N. 
W.2d 264, 233 Minn. 183. 

Neb.—^Umberffer v. Sankey, 60 N.W. 

2d 346, 154 Neb. 881. 

Nev.—^Wilkins v. Capurro, 293 P.2d 
427. 

N.T.—Bent Steel Co. v. Western Elec. 
Co., 86 N.Y.S.Sd 344, alflrmed 85 N. 
Y.S.2d 927, 274 App.Div. 1066, re- 
argument and appeal denied 87 N. 

T.S.2d 427, 275 App.Div. 710. 

R.I.—Pelkoy v. Spiros, 73 A.2d 773, 
77 R.I. 112. 

Utah.—^Wooldridge • v. Warelng, 236 
P.2d 341, 120 Utah 614. 

71 CJ. p 148 note 97 [a]. 

Evldenoe held InsufiLdeiit 
Cal.—LaEorgo v. Groendyko, 238 P. 
2d 1079, 108 C.A.2d 522—^Moore v. 
Teel, 45 P.2d 412, 6 CJL2d 696. 
Mo.—Beckomeler v. Baessler, 270 S. 
W.2d 782. 

Wilson V. Bernlng, App., 293 S. 
W.2d 161—Rodgers v. Levy, App., 
199 S.W.2d 79. 

R.I.—Clark v. Morgan, 193 A. 518, 
68 R.I. 422. 

Tenn.—Sadler v. Middle Tonn. Elec. 
Membership Corp., 269 S.W.2d 544, 
36 Tenn.App. 496. 

71 C.J. p 148 note 97 [b]. 

67. Evldenoe hdd snffloieiit 

Cal.—Aristocrat Highway Displays 
V. Stricklin, 157 P.2d 880, 68 C.A. 
2d 788. 

68. Evidenoe held sufflolent 

Idaho.—Pierson v. Pierson, 116 P.2d 
742, 63 Idaho 1. 

N.T.—^Ambursen Engineering Corp. 

V. Pomento Indus. T Mercantil, S. 
A., 93 N.E.2d 923, 301 N.T. 661. 

R.L—Warren v. Martini, 47 A.2d 864, 
72 R.I. 36—Cowan v. Carpenter, 
169 A. 485. 

71 C.J. p 148 note 98 [a]. 

69. Minn.—Rees v. Nyberg, 190 N. 

W. 482. 163 Minn. 858. 

71 C.J. p 148 note 99. 


70. Evidence held sufficient 

U.S.—^Wood Lumber Co. v. Vaughn, 
C.A.Ala., 207 F.2d 951. 

71. Evidence held sufficient 

Cal.—Bostock v. Hulse, 128 P.2d 912, 
64 C.A.2d 334. 

D.C.—^Merando v. Cannon, Mun.App., 
110 A.2d 534. 

in.—Burke v. Martin, 82 N.B.2d 610, 
335 Ill.App. 642. 

Ky.—Beasy v. Schneider, 205 S.W.2d 
162, 305 Ky. 686. 

Mich.—Joslin v. Cook, 67 N.W.2d 66, 
341 Mich. 236—Rager v. Wlerengo, 
47 N.W.2d 669, 330 Mich. 419. 

Wash.—Golmis v. Vlachos, 208 P.2d 
1204, 34 Wash.2d 627. 

Evldenoe held insufficient 

La.—Guidry v. Poolkes, App., 13 So. 
2d 540. 

Mo.—Oliver L. Taetz, Ino. v. Groff, 
263 S.W.2d 824. 363 Mo. 825. 

N.T.—Reilly v. Hill, 289 N.T.S. 370, 
247 App.Div. 676. 

71 C.J. p 148 note 1 [a]. 

72. Cal.—Lazzarevlch v. Lozzaro- 
vich, 200 P.2d 49, 88 C.A.2d 708. 

Ky.—Justice v. Booten, HO S.W.2d 
1094, 270 Ky. 812. 

73. U.S.—Bale v. Oliver, D.C.Alas- 
ka, 110 F.Supp. 484. 

Ga.—Harris v. Southeastern Printers 
Supply Co., 2 S.E.2d 184, 69 Ga. 
App. 729, 

La.—^Hoffmeyer v. Rivarde, 11 Rob. 
94. 

Bouterie v. Carre, App., 6 So.2d 
218—^Nichols v. Montegudo, App., 
162 So. 460. 

N.C.—Sawyer v. Cox, 1 S.E.2d 662, 
216 N.C. 241. 

Tex.—First State Bank of Eastland 

V. Phelps, Civ.App., 67 S.W.2d 900. 

74. Evidence held sufficient 

Cal.—^Irvine v. Mazurette, 262 P.2d 
362, 115 CJL2d 612. 

La.—^Friede v. Myles Salt Co., App., 
177 So. 106. 

76. Mo.—New r. Kansas City School 
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of Watchmaking, App., 222 S.W.2d 
966. 

76. Colo.—Mills V. Sharpe, 272 P.2d 
641, 129 Colo. 589. 

(ja.—Harris v. Southeastern Printers 
Supply Co., 2 S.E.2d 184, 59 Ga. 
App. 729. 

Mich.—Irrigation Sales & Engineer¬ 
ing Co. V. Ija Mantia, 63 N.W.2d 
647, 333 Mich. 621. 

71 C.J. p 148 note 3. 

77. N.T.—Hughes v. Krist, 166 N.T. 

S. 758. 

71 C.J. p 149 note 4. 

78- Iowa.—^Herrick v. Hayes, 173 N. 

W. 1X0. 

71 C.J. p 149 note 5. 

79. Ill.—Grattan v. Ahlberg Bear¬ 
ing Co., 32 N.B.2d 663, 309 IlLApp. 
128. 

sa La.—^Ludden & Bates v. Watt, 
94 So. 239, 18 Ala.App. 652. 

71 C.J. p 149 note 8, 

Performance of contract see supra 
§ 32. 

81. U.S.—Bumcrots v. Alberti, C.C. 
A.Okl.. 132 P,2d 767. 

Ill.—^Moreen v. Carlson's Estate, 6 
N.E.2d 871, 866 Ill. 482. 

82. Mont—Callan v. Hample, 236 
P. 660, 73 Mont 321. 

71 C.J. p 149 note 9. 

83. N.T.—Green v. Messing, 268 N. 

T. S. 82, 236 App.Div. 107. 

71 C.J. p 149 note 11. 

Evidence held sufficient 

U.S.—Gutowsky v. Jones, C.A.Okl., 
178 F.2d 60, certiorari denied 70 S. 
Ct 803, 339 U.S. 948, 94 L.Ed. 1362. 
Cal.—^Willman v. Gustafson, 147 P. 
2d 636, 63 C.A2d 830—Watson v. 
Borcovich, 94 P.2d 76, 84 C.A.2d 
686 . 

Ill.—^Morse v. Association of Arts 
and Industries, 28 N.E.2d 350, 806 
IlLApp. 268. 

Miss.—Stephens v. Duckworth, 196 
So. 219,188 Miss. 626. 
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or was not^^ a special contract for work or mate¬ 
rials, tlie scope thereof as including particular serv¬ 
ices,® 5 agreement to work for the reasonable value 
of services instead of for a specified wage,®® a con¬ 
tract guaranteeing that a well would be satisfactory 
to defendant so as to preclude plaintiffs recovery 
for work in fixing it if unsatisfactory,®^ modifica¬ 
tion of a special contract,®® or a termination,®® aban¬ 
donment,®® or mutual rescission®^ thereof. Evi¬ 
dence has been held sufficient or insufficient to show 
a change in plans,®® contractor's ignorance of rad¬ 
ical changes increasing the cost of the work,®® de¬ 
fendant's prevention of completion of the contract 
by plaintiff,®^ substantial performance of the con¬ 
tract,®® the intentional character of plaintiff's de¬ 
fault,®® the performance of extra work,®^ defend¬ 
ant's breach of contract,®® waiver of a special con¬ 
tract,®® or that an illicit relation was contemplated 
by the contract.^ 

§ 59 . - Skill Used and Sufficiency of Per¬ 

formance 

The sufficiency of the evidence with respect to the 


skill used and the sufficiency of performance has been 
adjudicated In various actions for work and labor. 

Where plaintiff proves a prima facie case for 
services rendered, and defendant does not introduce 
evidence to contradict the claim that the services 
were rendered, but merely sets up a failure of con¬ 
sideration which he fails to prove, a judgment for 
defendant is without evidence to support it.® Where 
defendant counterclaims for damages arising from 
alleged improper performance, and there is no tes¬ 
timony concerning alleged depreciation arising from 
improper work and no competent evidence relative 
to the reasonable value of repairs made by defend¬ 
ant, the evidence is insufficient to support a judg¬ 
ment for defendant on the coimterclaim.® 

In particular cases the evidence has been held suf¬ 
ficient or insufficient to show the amount of work 
done,4 the completion of work undertaken® defend¬ 
ant's responsibility for failure of a heating system 
to function properly,® plaintiff's delay in perform¬ 
ance,^ or that performance was sufficient.® 


Mo.—Graves v. Merchants & Mechan¬ 
ics Mut. Fire Ins. Co., 139 S.W.2d 
1039, 235 Mo.App. 543. 

N.Y.—Schamber Chemical Co. v. 
Ross & Kominsky Plumblngr & 
Heatlnff Co., 18 N'.Y.S.2<i 368, 259 
App.Div. 784. 

Pa. —Western Newspaper Union v. 
Shaltz, 64 A.2<1 493, 164 Pa.Super. 
301. 

Tenn.—Ingram v. Stein, 126 S.W.2<1 
891, 23 Tenn.App. 105. 

71 C.J. p 149 note 11 [a]. 

84. Fla.—Anderson v. Sandquist 
Const. Co., 180 So. 372, 131 Fla. 
555. 

Mo.—^Beeler v. Miller, App., 264 S,W. 
2d 986. 

Pa. —^Kusner v. Pennsylvania Turn¬ 
pike Commission, Com.Pl., 61 
Dauph.Co. 140. 

Wash.—Losli v. Foster, 222 P.2d 824, 
37 Wash.2d 220—Le Roux v. Ed¬ 
wards, 200 P.2d 602, 32 Wash.2d 
35, 

71 C.J. p 149 note 12. 

85. La.—^Munch v. Walker, 126 So. 
525, 12 La.App. 527. 

71 C.J. p 149 note 13. 

86. Iowa.—^Allen v. Urdangen, 119 
N.W. 724, 141 Iowa 280. 

71 C.J. p 149 note 14. 

87. Tex.—Ortiz v. Walker, Civ.App., 
167 S.W. 831. 

88. U.S.—U. S. for Use of T. M. 
Page Corp. v. Hensler, D.C.Cal., 
126 F.Supp. 887. 

71 C.J. p 150 note 17. 

88 . Or.—Smith v. Dunn, 107 P.2d 
985, 165 Or. 418. 


90. Mich.—H. O. Brackney & Son 
V, Ryniewicz, 78 N.W.2d 127, 346 
Mich. 404. 

Tex.—Lov Vorn v. Wilkinson, Civ. 

App., 112 S,W.2d 749. 

71 C.J. p 160 note 16. 

91. Cal.—Griffin v. Beresa, Inc., 800 
P.2d 31, 143 C.A.2d 299. 

92. Cal.—^Francisco & Ellington v. 
Pasadena Tournament of Roses 
Ass’n, 252 P. 652, 80 C.A. 450. 

71 C.J. p 160 note 18. 

93. Wash.—Tribble v. Yakima 
Valley Transp. Co., 171 P. 544, 100 
Wash. 589. 

71 C.J. p 150 note 19. 

94. Wis.—^Rustles v. Christensen, 
241 N.W. 636, 207 Wis. 326. 

71 C.J. p 150 note 20. 

95. Cal.—Guild v. Stockton Ice Rink 
Co., 174 P.2d 338, 77 C.A,2d 17. 

La.—^Montague v. Milan, App., 67 So. 
2d 351. 

Mass.—^Loftus v. Lauf, 108 N.B.2d 
533, 329 Mass. 374. 

Wash.—^Hopkins v. Smith, 276 P.2d 
732, 46 Wash.2d 548. 

71 C.J. p 160 note 21. 

Lack of good faith 
Evidence of substantial intention¬ 
al departures from specidcatlons of 
contract, some of them lowering 
quality of work, authorized denial of 
recovery by contractor on quantum 
meruit for labor and materials fur¬ 
nished, on ground of lack of good- 
faith endeavor to perform contract 
fully. 

Mass.—Andre v. Maguire, 26 N.E.2d 
347, 805 Mass. 515. 
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96. Mass.—Soares v. Weitzman, 183 
N.E. 763, 281 Mass. 409. 

71 C.J. p 150 note 22. 

97. N.T.—^Moore v. Mason & Hanger 
Co., 36 N.Y.S.2d 687. 

71 C.J. p 150 note 23. 

98. Or.—^McGilchrist v. F. W. Wool- 
worth Co., 7 P.2d 982, 138 Or. 679. 

71 C.J. p 150 note 24. 

99. Me.—^Hilton v. Hanson, 62 A. 
797, 101 Me. 21. 

71 C.J. p 150 note 25. 

1. Wyo.—Willis v. Willis, 49 P.2d 
670, 48 Wyo. 403, rehearing denied 
54 P.2d 814, 49 Wyo. 296. 

2. Ga.—Carter-Patterson Detective 
Agency v. Harris, 71 S.B. 407, 9 
Ga.App. 345. 

3. N.Y.—Nitzke v. White, 162 N.Y. 
S. 1044. 

4. Ky.—^Hoeffiin v. Wilkerson, 210 

S.W. 667, 184 Ky. 484. 

71 C.J. p 150 note 29. 

5. La.—Mitchell v. Williams, 123 
So. 197,11 La.App. 193. 

71 C.J. p 160 note 30. 

6. R.I.—^Lawton v. Newport Indus¬ 
trial Co., 115 A. 645, 44 R.I. 91. 

71 C.J. p 150 note 31. 

7. Iowa,—^Bertschy Motor Co. v. 
Brady, 149 N.W. 42, 168 Iowa 609. 

71 C.J. p 150 note 32. 

8. Fla.—^Dixie Builders v. Partin, 64 
So.2d 811. 

Ill.—Gold V. Naxon Utilities Corp.r 
72 N.B.2d 738, 331 IlLApp. 174. 

KY.—Siesel v. Barret Textile Corp.» 
64 N.Y.S.2d 223—^Barash v« Kugler, 
191 N.Y.S. 314. 
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§ 60. Trial 

In actions for work and labor where the evidence is 
sufficient to warrant submission to the Jury, it is for them 
to pass on the credibility of all the testimony and the 
weight and sufficiency of the evidence. 

Where the case is tried by jury, and the whole 
evidence is sufficient to warrant submission to them,® 
it is for the jury to pass on the credibility of all the 
testimony,and the weight and sufficiency of the 
evidence,and to determine the issues under the 
guidance of instructions from the court.^® 

Issues raised by the pleadings and evidence should 
be submitted to the jury,i3 and the case should be 
submitted to the jury if there is any evidence rea¬ 
sonably tending to support the issues arising under 
the pleadings.i^ Thus, where there is some evidence 
of work done and materials furnished, raising an 
implied contract to pay what they were worth, and 
some evidence from which a jury could infer their 
value, it is proper to submit the case to the jury>5 
Where, however, the evidence is such as to estab¬ 
lish a fact beyond dispute, the court may properly 
withdraw such issue from the jury.^® 

Order of trial or proof. In an action for services 
rendered, it devolves on plaintiff to make out his 
case and then on defendant to make out his de¬ 
fense, and until plaintiff has ended defendant has 
no right to begin,!*^ In the absence of evidence as 
to how much work was done by plaintiff, it has been 


held error to admit testimony as to the total amount 
of work done.i® Rendition of services need not be 
conclusively established before introduction of proof 
as to value,i® but it is sufficient if there is evidence 
tending to establish the claim.®® 

I 61 . - Questions of Law and Fact 

a. In general 

b. Family relationship and implied con¬ 

tract when relationship exists 

c. Special contract and questions arising 

therefrom 

d. Determination of value of work and 

amount of compensation 

c. Dismissal, nonsuit, demurrer to evi¬ 
dence, and direction of verdict 

a. In (skneral 

In actions to recover for work and labor questions of 
law should bo decided by the court but questions of fact 
are to be determined by the Jury or the trial court sitting 
as trier of facts. 

In actions to recover for services, work and labor, 
or incidental materials, as in other civil cases, as 
discussed in Trial §§ 203-265, questions of law 
should be determined by the court and not submitted 
to the jury,21 but if more than one reasonable infer¬ 
ence may be drawn from the evidence, questions 
of fact are to be determined by the jury or trial 
court.®® 


Tex.—Southwest Fabricating: & 

Welding Co. v. Gray Electronics, 
CivJ^Lpp,, 248 S.W.2d 961. 

Evldenoe held sniUclent 
Cal.—DeHosier v. Vierra, 240 P.2d 
660, 109 C.A.2d 291—Costello v. 
Campbell, 184 P.2d 316, 81 C.A.2d 
452. 

D,C.—Carr v. Youngblood, Mun.App., 
113 A.2d 711. 

Ill.—Grattan v. Ahlberg Bearing Co., 
32 N.B.2d 663, 309 Ill.App. 128. 

La.—Crockett v. Tropoli, App,, 14 So. 
2d 337. 

Me.—^Lessard v. Samuel Sherman 
Corp., 75 A.2d 426, 146 Me. 296. 
R.I.^VVarren v. Martini, 47 A.2d 854, 
72 It.I. 36. 

71 C.J. p 150 note 33 Ca]. 

9. Mo.—^Kerr v. Cusenbary, 60 Mo. 
App. 568. 

71 C.J. p 160 note 34. 

Eyidence held sufficient to take ease 
to Jury 

Mich.—McLaughlin v. Shamaly, 26 
N.W.2d 733, 317 Mich. 127. 

Mo.—Songer v. Brittain, App., 272 S. 
W.2d 16. 

NT.J.—Cerrla v. De Fazio, 88 A.2d 643, 
19 N.J.Super. 482. 

71 C.J. p 160 note 84 [a]. 


Evidence held insufficient to take 
case to Jury 

Mich.—Smith v. Cheboygan State 
Sav. Bank, 291 K.W. 249, 293 Mich. 
131. 

N.J.—Perlberg v. Geminder, 89 A.2d 
448, 20 N.J.Super. 191. 

R.I.—Bullett V. Foster, 192 A. 805, 
58 R.I. 367. 

71 C.J. p 150 note 34 [b]. 

la Mo.—Kerr v. Cusenbary, 60 Mo. 
App. 558. 

11. Mich.—Parrish v. Bradley, 41 N. 
W. 818, 73 Mich. 610. 

71 C.J. p 161 note 36. 

Court as trier of facts 
Pa.—^In re Borrelli’s Estate, Orph., 
43 Del.Co. 49. 

12. Mo.—^Kerr v. Cusenbary, 60 Mo. 
App. 558. 

Instructions see infra § 62. 

13. N.Y,—^De Cesare v. Flaurand, 74 
N.Y.S. 693, 69 App.Div. 299. 

Kaufman Advertising Agency v. 
Snellenburgh, 88 N.Y.S. 199, 43 
Misc. 317. 

14. Mich.—McCain v. Smith, 180 N. 
W. 342, 164 Mich. 683. 

Pa.—Hess v. McMahon, Com.Pl., 32 
^ Del.Co. 628. 

1 71 C.J. p 161 note 39. 
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15. N.J.—King V. Holbrook, 33 A. 
966, 68 N.J.Law369. 

16. S.D.—Elliott V. Bldwell, 152 N. 
W. 286, 35 S.D. 370. 

71 C.J. p 161 note 41. 

Direction of verdict or nonsuit see 
infra § 61 e. 

17. Va.—Baltimore, etc., R. Co. v. 
LafCerty, 14 Gratt. 478, 55 Va. 478. 

71 C.J. p 161 note 42. 

la Mich.—^Alderton v. Wright, 46 
N.W. 968, 81 Mich. 294. 

19. Kan.—St Louis, etc., R. Co. v. 
Kirkpatrick. 34 P. 400, 62 Kan. 
104. 

2a Kan.—St. Louis, eta, R. Co. v. 
Kirkpatrick, supra. 

21. Mo.—Wood V. Lewis' Estate, 167 
S.W. 666, 183 Mo.App. 563. 

22. Minn.—Jacobson v. Edman, 47 
N.W.2d 103, 233 Minn. 476—Roske 
V. nykanyics, 45 N.W.2d 769, 232 
Minn. 383. 

Mo.—^Abresch v. Schultz, App., 216 
S.W.2d 134. 

Ohio.—Wysong v. Bussard, 90 N.E.2d 
393, 86 Ohio App. 127. 

OkL—^Dick V. Bssary, 203 P.2d 715, 
201 Okl. 196. 

Pa.—Commercial Credit Corp. v. 
I Rumsey, Com.Pl., 2 Cumb.L.J. 60. 
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THas, on conflicting evidence, it is for the jury or 
trial court to decide the liability of defendant, 
more particularly to decide questions relative to 
acceptance of the work by defendant,amount of 
benefit received by defendant,25 whether services 
were rendered by plaintiff for defendant^® at his 
instance and request,27 character and extent there¬ 
of,25 the date from which compensation was to com¬ 
mence,2® the existence and amount of indebted¬ 
ness,20 the existence of a profit-sharing agreement,^! 
expectation of payment^^ and whether defendant 
accepted plaintilf^s services with such understand¬ 
ing,23 the gratuitous character of the services,24 
implication of a contract for compensation,25 use 
by defendant of the product of plaintiff’s work,2® 
and waiver by defendant of defects in the work.27 

b. Family Relationship and Implied Contract 
When Relationship Exists 

On conflicting evidence the existence of a family re¬ 
lationship, and, if such a relationship exists, whether 


there was an agreement for compensation are questions 
which should be submitted to the Jury. 

Although a contract of hiring is ordinarily pre¬ 
sumed from the rendition of valuable services with 
the assent, or on the request of, the recipient, as 
discussed supra §§ 10, 11, where the parties sustain 
a family relationship the question of whether there 
was an agreement for compensation becomes one for 
the jury.22 

The existence of a family relationship between 
the performer and recipient of services is a mixed 
question of law and fact,22 which should be decided 
by the court if the facts are clear and undisputed,^2 
although where the facts are doubtful and disputed, 
the issue should be left to the jury^i Thus, on con¬ 
flicting evidence, it is for the jury or trial court to 
determine whether the parties to an action for serv¬ 
ices rendered lived together as members of the same 
family,^2 whether, when services were rendered by 


R.r. —Grille V. Schaperow, 104 A.2d 
748. 81 R.I. 601. 

Tex.—^Blalack v. Johnson, Civ.App., 
293 S.W.2d 811. 

71 CJ. p 161 note 48. 

23. Ark.—^Buschow Lumber Co. v. 

Bills, 106 S.W.2d 631, 194 Ark. 104. 
Ga.—^Higrhsmith v. National Linen 
Service Corp., 10 S.B.2d 237, 63 Ga. 
App. 112. 

2 A. Ala.—^Denson v. Acker, 78 So. 76, 
201 Ala. 300. 

71 C.J. p 162 note 49. 

25. U.S.—Sofarelli Bros. v. Elgin, 
C.C.A.Md.. 129 P.2d 785. 

71 CJ. p 152 note 50. 

28. XJ.S.—Barnard-Curtiss Co. v. 
Maehl, C.C.A.Mont., 117 F,2d 7— 
Laursen r. O'Brien, C.C.A.Wis., 90 
P.2d 792. 

Ark,—Buschow Lumber Co. v. Ellis, 
105 S.W.2d 631, 194 Ark. 104. 

71 C.J. P 162 note 61. 

Set-off 

Evidence as to whether defend¬ 
ants, sued by plaintiff on notes and 
attempting by set-off to recover in¬ 
debtedness allegedly owed to them 
by plaintiff, had performed services 
for plaintiff was for jury. 

Ky.—^Thompson v. Marcum. 249 S.W. 
2d 139. 

gy. Mo.—Songer v. Brittain, App., 
272 S.W.2d 16. 

Request for services generally see 
supra I 11. 

28. Wash.—Kubey v. Coast Athletic 
Club. 20 P.2d 21, 172 Wash. 305. 

71 C.J. p 162 note 52. 

89. Wash.—^Morrissey v. Paucett, 
68 P. 852, 28 Wash. 52. 

90. Ark.—^Bailey v. Penter, 6 S.W. 
2d 291. 176 Ark. 1076. 


31. Ind.—^Rossow v. Doebling, 83 N. 
E. 248, 41 Ind.App. 23. 

71 C. J. p 152 note 55. 

32. tJ.S.—Sorensen v. City of New 
York. D.C.N.Y., 99 P.Supp. 411, af¬ 
firmed, C.A., 202 P.2d 857, certio¬ 
rari denied 74 S.Ct. 674, 347 U.S. 
951, 98 L.Ed. 1097. 

Me.—^Bryant v. Fogg, 134 A. 510, 125 
Me. 420. 

Minn.—Roberge t- Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 

Minn. 184—Jacobson v. Edman, 
47 N.W.2d 103, 233 Minn. 476. 

Mo.—^Abresch v, Schultz, App., 216 
S.W.2d 134. 

N.C.—Twlford v. Waterfleld, 83 S.B. 

2d 548, 240 N.C. 582. 

Or.—In re Stoll's Estate, 217 P.2d 
' 695, 188 Or. 682. 

Tenn.—Murray v. Grissim, App., 290 
S.W.2d 888. 

Wash.—Western Asphalt Co. v. 
Valle, 171 P.2d 159, 26 Wash.2d 428. 

Payment within contemplation of 
parties 

CaL—^Payne v. Bank of America Nat. 
Trust Sc Sav. Ass’n, 275 P.2d 128, 
128 C.A.2d 295. 

33. Minn.—Roberge v. Cambridge 
Co-op. Creamery, 79 N.W.2d 142, 
248 Minn. 184. 

34. Cal.—^Payne v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass'n, 275 P. 
2d 128, 128 C.A.2d 296. 

Mo.—^Lewis v. Thompson, 96 S.W.2d 
938, 231 Mo.App. 321. 

N.C.—Twiford v. Waterfleld, 83 S.B. 

2d 648, 240 N.C. 582. 

Or.—In re Stoll’s Estate, 217 P.2d 
595, 188 Or. 682. 

Tenn.—^Murray v. Grissim, App., 290 
S.W.2d 888. 

71 C.J. p 152 note 67. 
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35. Ala.—^Poster & Creighton Co. v. 

Box, 66 So.2d 746, 269 Ala. 474. 

Cal.—Shepherd v. Perea, 220 P.2d 
776, 98 C.A.2d 618. 

Me.—Colvin v. Barrett, 118 A.2d 776, 
151 Me. 344. 

Okl.—^Anderson v. Christburgh, 66 P. 
2d 86, 176 Okl. 300. 

Or —In re Swank’s Estate, 97 P,2d 
723, 163 Or. 367. 

71 C.J. p 162 note 68. 

33. N.T.—Wiertz Silk Mfg. Co. v. 
Louis Metzger & Co., 139 N.T.S. 
926. 

71 C.J. p 163 note 59. 

37. HI.—Garfield v. Huls, 64 Ill. 427. 
71 C.J. p 153 note 60. 

38. Ind.—Hill v. Hill, 23 N.E. 87, 
121 Ind. 255. 

Schroeder v. Schroeder, 70 N.E. 
2d 764, 117 Ind.App. 410—^Farmers 
Loan & Trust Co. v. Mock, 2 N.E. 
2d 235, 102 Ind.App. 270. 

Mo.—Johnson v. Johnson, 160 S.W. 

1130, 166 Mo.App. 732. 

Wash.—^Le Roux v. Edwards, 200 P. 
2d 602, 32 Wa8h.2d 36—^Morrissey 
V. Paucett, 68 P. 362, 28 Wash. 62. 

39. Mo.—Wood V. Lewis* Estate, 167 
S.W. 666, 183 Mo.App. 563. 

Or.—Corpus Juris cited in. Ibach v. 
Hoffman, 198 P.2d 266, 270, 184 Or. 
296. 

What constitutes a family relation in 
general see supra § 16. 

4a Mo.—Wood V. Lewis’ Estate, 167 
S.W. 666, 183 Mo.App. 653. 

41. Mo.—Dalton v. Poinsett, App., 
164 S.W.2d 124—Wood v. Lewis' 
Estate, 167 S.W. 666, 183 MoJlpp. 
553. 

42. Ind.—Hamilton v. Hamilton's 
Estate, 69 N.E. 344, 26 Ind.App 
114. 
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one member of a family to another, they were gra¬ 
tuitous or the subject of an implied contract for 
compensation,and any other questions of fact 
that may arise.44 Where, however, the evidence is 
not in conflict and is susceptible of but one conclu¬ 
sion, it is a question of law for the court.45 

c. Special Contract and Questions Arising 
Therefrom 

On conflicting evidence it is for the jury to determine 
whether a contract was made between the parties and 
the terms thereof. 

On conflicting evidence it is for the jury or trial 
court to determine as matters of fact whether a 
contract was made between the parties,*® what were 
its terms,*’ whether changes in specifications were 
contemplated by the contract*® or reasonable in 
character,*® modification of the contract,®® the 
amount and character of work done under the con¬ 
tract,®^ completion as per contract,®® whether the 
contract of hire was terminated by defendant®® or 
by plaintiff,®* good faith of the performer in his 
effort to complete,®® the right of the performer to 
stop work thereunder,®® substantial performance,®’ 


WORK & LABOR § 61 


a nd defendant’s acceptance of the work done.®® 


d. Detemination of Value of Work and 
Amount of Compensation 


Where the evidence Is conflicting, questions a® *he 
amount of compensation or recovery or the 
or materials are for the jury to determine as matters of 




On conflicting evidence, questions as to the 
amount of compensation or recovery,®® such as an 
agreement to perform work for the compensation 
provided in the original contract,®® or the value of 
work or materials,®® are for the jury or trial court 
to determine as matters of fact, and, where evidence 
as to the agreed price is conflicting, the amount of 
recovery is a question for the jury.®" 

Where there are any data in evidence on which a 
jury may exercise their own knowledge as to the 
value of services, such issue is peculiarly one for 
their determination.®® Where a case is being tried 
on the quantum meruit and the jury find for plain¬ 
tiff, they have the legal right to determine the rea¬ 
sonable value of his services from the evidence in 
the case,®* and the reasonable value of work per- 


lowa.—In re Bishop's Estate, 106 N. 
W. 637, 130 Iowa 260. 

43. Ind.—^Neof v. Neef’s Kstate, 37 

N.B.2d 682, 110 Ind.App. 309— 

Witt V. Witt, 12 N.E.2d 1013, 106 

Ind.App. 416. ..... A 

N.H.—Johnaon v. Johnson, 111 A.-a 
820, 99 N.H. 392. 

71 C.J. p 153 note 67. 

44. Mo.—Wiley v. Wiley, App., 182 
S.W. 107. 

71 C.J. p 153 note 68. 

45. Ind.—Witt V. Witt, 12 N.E.2d 

1013, 106 Ind.App. 416. ' 

46 . Me.—Thurston v. Nutter, 134 A. 
606, 125 Mo. 411, 47 A.L.II. 1156. 

Minn.— Roske v. Ilykanyics, 46 N.W. 

2d 769, 232 Minn, 383. 

N’.C.'—Turner v. Marsh Furniture 
Co., 9 S.E.2d 379, 217 N.C. 695, 

47. Minn.—^liobcrge v. Cambridge 
Co-op. Creamery, 79 N.W.2d 142, 
248 Minn. 184—Roske v. Ilykan¬ 
yics, 45 N.W.2d 760, 232 Minn. 383. 

Vt.—^Lawrence v. Stewart, 196 A. 

760, 109 Vt. 333. 

71 C.J. P 164 note 70. 

48. Wash.— Tribble v. Yakima Val¬ 
ley Transp. Co., 171 P. 644, 1001 
Wash. 689. 

49. Cal.—Snow Mountain Water & 
Power Co. v. Kraner, 216 P. 589, 
191 C. 312. 

5a Mo.—Colburn v. Krenning, 220 
S.W. 934. 

51. Mich.—^People v. Fidelity & EO" 
posit Co. of Maryland, 218 N.W. 
694, 242 Mich. 123. 


53. Ala.—Catazano v. Jackson, 73 
So. 610, 198 Ala. 302. 

53. Mo.—O’Dell V. Hurt, App., 106 
S.W.2d 526. 

Okl.—Gelvin v. Perkins, 68 P.3d 75, 
180 Okl. 82. 

54. Okl,—Gelvin v. Perkins, supra. 

55. U.S,—^Keene v. Kelley, C.C.A. 
Mass., 49 F,2d 874. 

Mass.— Rejmolds v. Cole, 172 N.B. 91, 
272 Mass. 282. 

156. Iowa.—Peacock v. Gleason, 90 
N.W, 610, 117 Iowa 291. 

57. Mass.—Ricclardone v. Carvelli, 
134 N.E.2d 905. 

71 C.J. p 164 note 78. 

58. Ala.—Catanzano v. Jackson, 73 
So. 510,198 Ala. 302. 

59. Ky.— Thompson v. Marcum, 249 
S.W.2d 139. 

Me.—Lawson v, McLeod, 123 A2a 
199, 162 Me. 67. 

—^Francis v. Francis, 26 S.B.2a 
907, 223 N.C. 401. | 

Pa.—Rldder Bros. v. Strassburger, 36 
A.2d 191, 154 Pa.Super. 524. 

71 C,J. p 164 note 80. 

Profit and overhead 

In action to recover balance due 
on basis of quantum meruit on cost 
of building summer cottage and 
boathouse, it was proper to submit to 
jury question whether builders were 
entitled to profit and overhead in 
amount of fifteen percent where it 
appeared that custom of trade was to 
include overhead costs of fifteen per¬ 
cent to twenty percent in addition to 
cost of labor and materials, and 
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there was evidence to show that 

profit of fifteen percent was reason¬ 
able. 

Mich.—H. O. Brackney & Son v. Ry- 
niewicz, 78 N.W.2d 127, 346 Mich. 
404. 

eo. Ga.—Bibb Realty Co. v. S. F. 
Pulghum & Co., 108 S.E. 664, 27 
Ga.App. 378. 

61. Ala.—Creamer v. Dodd, 48 So.2d 
56, 35 Ala.App. 460. 

Ga.—Trotter v. Lunceford, 196 S.E. 
475, 57 Ga.App. 358. 

Ill.—Morse v. Association of Arts 
and Industries, 28 N.E.2d 360, 306 
IlLApp. 263. 

Ind.—Bennett v. Wampler, 8 N.E.3d 
117, 104 Ind.App. 173. 

Okl.—Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d 640, 196 
Okl. 444—^Anderson v. Christburgh, 
65 P.2d 66, 176 Okl. 300. 

Tex.— Beckner v. Barrett, Clv.App., 
81 S.W.2d 719, error dismissed. 

71 C.J. p 164 note 82. 

Reasonable value of services per¬ 
formed and materials furnished 

U.S.—Sofarelli Bros. v. Elgin, C.C.A 
Md., 129 F.2d 786. 

Mo.—Cross V. Robinson, App., 281 S. 
W.2d 22. 

62. R.I.—O’Connell v. B. C. King & 
Son, 69 A 926, 26 R.I. 544. 

63. Ga.—Brown v. Baton-Saussy & 
Co., 166 S.E. 469, 42 Ga.App. 486. 

Necessity of opinion evidence as to 
value see supra S 57. 

64. Ky.—Cheatham’s Ex’r v. Parr, 
214 S.W.2d 96, 308 Ky. 183. 
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formed has been held for the jury where the amount 
of compensation was not fixed by the parties,or 
where it was,®® although if the amount of compen¬ 
sation is controlled by contract provisions, the issue 
of the value of the work should not be submitted 
to the jury.®7 

e. Dismissal, Nonsuit, Demurrer to Evidence, 
and Direction of Verdict 

A verdict should not be directed where to do so In¬ 
volves an invasion of the province of the Jury; and a 
nonsuit or dernurrer to the evidence Is properly ordered 
where the plaintiff fails completely to prove his cause of 
action. 

Where there is no conflict in the evidence and 
nothing for the jury to determine the court should 
direct a verdict,®® although a verdict should not be 
directed where to do so involves an invasion of the 
province of the jury;®® and where there is conflict¬ 
ing evidence as to a material issue, a motion to have 
the case withdrawn from the jury is properly de¬ 
nied.*^® In an action to recover compensation for 
services rendered, a verdict should not be directed 
on the ground that the evidence is insufficient to 
enable the court to determine the extent or amount 
of the claim, where there is evidence that plaintiff 
performed the services, and as to their value.^^ 
Where the evidence shows facts sufficient to sup¬ 
port plaintiff's claim for work or materials, and de¬ 
fendant has introduced no countervailing evidence, 
it is proper to direct a verdict for plaintiff,^2 al¬ 
though where the evidence raises an issue for the 
jury, direction of a verdict for plaintiff is improp- 
er.7® 

Direction of a verdict for defendant is proper 
where the evidence is insufficient to support plain¬ 


tiff's claim,^^ as where the evidence does not show 
any agreement either express or implied to pay 
plaintiff for his services,7® or where there is no evi¬ 
dence of a contract to pay for services which appear 
to have been voluntarily rendered,*^® although, where 
there is evidence in support of plaintiffs claim for 
services rendered sufficient to warrant its submis¬ 
sion to the jury, the court may and should refuse 
to direct a verdict for defendant or to grant an in¬ 
struction in the nature of a directed verdictJ^ 

Dismissal and nonsuit. Nonsuit is properly or¬ 
dered where plaintiff fails to prove that he did cer¬ 
tain work for defendant agreeably to a specific con¬ 
tract as alleged and also fails to show that his work 
was beneficial to defendant,7® where in assumpsit 
on an account for work and labor performed under 
a written contract, but not in accordance with its 
terms, the contract, which is the basis of the esti¬ 
mate of damages, is not proved,*^® where there is no 
allegation or proof that the services were performed 
at the request of defendant or that he derived any 
benefit therefrom,®® where the evidence shows that 
the services were performed at the request of per¬ 
sons other than defendant,®l where plaintiff claims 
for work and labor performed, and the evidence 
shows that he was the contractor furnishing the 
laborers to perform the work,®® or where a declara¬ 
tion contains special and general counts in assumpsit 
for work and labor, and the proof received under 
the former count varies but would have supported 
the common counts which are not insisted on.®® 

A nonsuit should be denied, however, where the 
evidence tends to show that the services rendered* 
were intended to be paid for.®^ Also, a nonsuit 
may and should be denied where, although it is not 


Mo.—Colburn v. Krenning:, 220 S.W. 
934. 

Vt.—^Lawrence v. Stewart, 196 A. 760, 
109 Vt, 333. 

65. Mo.—^New v. Kansas City School 
of Watchmaking, App.. 222 S.W.2cl 
966. 

71 C.J. p 164 note 86. 

66 . Mo.—Kansas City Automobile 
School Co. V. Holcker-Elberg Mfg. 
Co.. App., 182 S.W. 769. 

71 C.J. p 164 note 87. 

67. Md.—^Prenkil v. Hagan, 126 A. 
909, 146 Md. 94. 

71 C.J. p 164 note 88. 

6 a Iowa.—Converse v. Morse, 128 
N.W. 344. 149 Iowa 464. 

69. Mich.—^Buckley v. Driscoll, 193 
N.W. 218, 222 Mich. 670. 

71 C.J. p 164 note 90. 

70. Md.—^Hippie v. Mason, 127 A. 
883. 147 Md. 94. 

71 ax p 166 note 91. 


71. N.T.—Mallory v. Tioga R. Co., 
3 Abb.Dec. 139, 3 Keyes 354, 1 
Transcr.A 203, 6 Abb.Pr.,N.S., 420, 
36 How.Pr. 202. 

72- N.T,—^Barton, etc., Co. v. Grey, 
121 N.Y.S. 314. 

71 C.X p 155 note 93. 

73. Iowa.—Converse v. Morse, 128 
N.W. 344, 149 Iowa 464. 

71 C.X p 165 note 94. 

74. Ala.—Carlisle v. Champion, 138 
So. 828, 224 Ala. 144. 

71 C,X p 166 note 95. 

75. Mich.—Covel v. Turner, 41 N.W. 
1091, 74 Mich. 408. 

76. Mich.—^Harris v. Harris, 64 N. 
W. 16, 106 Mich. 246. 

71 C.X p 165 note 97. 

77. Okl.—^Braden Winch Co. v. Sur¬ 
face Equipment Co., 165 P.2d 640, 
196 Okl. 444. 

Mo.—Cross V. Robinson, App., 281 S. 
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W.2d 22—Songer v. Brittain, App., 
272 S.W.2d 16—Martin v. Martin- 
ous, App., 219 S.W.2d 667. 

71 C.X p 156 note 98. 

78. La.—^Duffy v. Byrne, 9 La. 211. 

79. Me.—^Webber v. Shapleighi 
School Dist. No. 9, 45 Me. 299. 

80. La.—^Antoine v. Franichevich,. 
App., 163 So. 784, affirmed 167 So. 
08, 184 La. 612. 

N.C.—^Poy V. Craven County, 15 S.E. 
944, 111 N.C. 129. 

81. Wash.—Bunker v. Blair, 44 P., 
122, 14 Wash. 106. 

82. Pa.—^Diller v. Frantz, 5 Pa.Dist. 
180, 17 Pa.Co. 306. 

83. N.T.—^Hatch v. Adams, 8 Cow. 
35. 

84. N.C.—^Francis v. Francis, 26 S.^ 
E.2d 907, 223 N.C. 401. 
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shown that defendant requested the work to be done, 
it does appear that he ratified the performance of 
such work by availing himself of the fruits there- 
of.85 Direction of a nonsuit on the ground of a 
receipt showing payment is error where plaintiff’s 
evidence shows that the receipt was based on de¬ 
fendant’s misrepresentations,and, in an action for 
the reasonable value of services, plaintiff will not 
be nonsuited because the evidence shows that the 
services were performed under contract at a stip¬ 
ulated price.S7 

A claim made by defendant in the pleadings that 
work done by plaintiff was unacceptable and a state¬ 
ment therein that, under a custom in the trade, plain¬ 
tiff could not recover for tooling if parts manufac¬ 
tured by plaintiff were unacceptable, does not justi¬ 
fy granting defendant’s motion to dismiss the ac- 
tion.SS In an action for work done for defendants 
in digging a well at the request of defendant, where 
the complaint contains the quantum meruit count, 
it is error for the court to take the case from the 
jury, and dismiss the suit, on the theory that the 
suit was on a contract under which plaintiffs were 
to be paid if they found water, and were not to be 
paid if they did not find water.s® A complaint 
should not be dismissed on the basis of facts not es¬ 
tablished by the cvidence.^o 

Demurrer to cxndence should be sustained where 
there is a total lack of evidence to prove value in an 
action as on the common counts for work and mate- 
rials,^i although such demurrer should be overruled 


where the evidence is sufficient to support the ac- 

tion.»2 


§ 62. 


Instructions 


In an action on work and labor, each party is entitie 
to an Instruction on his theory of the case. The Instruc¬ 
tions should not Invade the province of the Jury and they 
should not be ambiguous, misleading, conflicting, mcon- 




The rules as to instructions applicable in civil 
cases generally, as discussed in Trial §§ 266-448, 
govern with respect to instructions in actions to re¬ 
cover for work and labor or incidental materials.^ ^ 
Thus, plaintiff is entitied to an instruction on his 
theory of the case and defendant is entitled to an 
instruction on his theory of the case.^^ In actions 
for claims against the estates of decedents for serv¬ 
ices by members of the family, the courts should 
instruct the jury with great precision and positivc- 
ness as to the evidence necessary to establish a 

contract for compensation.^^ 

Province of jury. Instructions should not invade 
the province of the jury,^® as by assuming matters 
which are questions for the jury,®*^ or by assuming 
the truth of one side’s testimony where there is sub¬ 
stantial confiict.^8 Instructions properly define the 
functions of the jury as to the amount of recovery 
where permitting them to disregard expert evidence 
on the value of the work in so far as it appears un- 
reasonable.^® 


Form and requisites. Mere errors of form in in¬ 
structions are immaterial,^ although instructions 


85. Wash.— Money v. Hart, 39 P. 
268, 11 Wash. 67. 

86 . N.J.—Husted V, Sugarman, 150 
A. 417, IOC N.J.Low 3C5. 

87. Mo.—Ploerke v. Tcuschcr Dis¬ 
tilling Co., 20 Mo.App. 7C. 

86 . Mich.—Attwood Brass Works v. 
Aero-Motive Mfg. Co., 81 N.W.2d 
371, 347 Mich. 693. 

89. Mont.— Littrell v. Wilcox, 22 P. 
603, 9 Mont. 97. 

90. N.T.—^Naylor & Newton v. Cut¬ 
ler, 150 N.Y.S. 455. 

71 C.J. p 166 note 10. 

91. Mo.—Bishop, Babcock, Becker 
Co. V. Kloss, 164 S.W. 127, 177 Mo. | 
App. 412. 

Proof of value as essential to recov¬ 
ery see supra § 47. 

92. Mo.—Pollard v. Carlisle, App., 
218 S.W- 921. 

71 C.J. p 166 note 12. 

93 . jCnstmotioiLS held proper 
Conn.—Goodrich Oil Burner Mfg. Co. 

V. Cooke, 12 A.2d 833, 126 Conn. 
551. 

Ind.—Bennett v. Wampler, 8 N.E.2d 
117, 104 Ind.App. 173. 


Me.—^Page v, Hemingway Bros. In¬ 
terstate Trucking Go., 114 A.2d 238, 
150 Me. 423. 

Mich.—O. Brackney & Son v. 
Ryniewicz, 78 N.W.2d 127, 346 

Mich. 404. 

N.H.—Blake v. Lord, 4 A.3d 360, 90 
N.H. 42. 

1^,0.—Turner v. Marsh Furniture Co., 

9 S.E.2d 379, 217 N.C. 696. 

71 C.J. p 156 note 14 [a]. 
InstractloiLS held improper 
Xj.s.—Hill v. Waxberg, C.A.Alaska, 
237 P.2d 936. 

Mich.—Vanderhoef v. Parker Bros. 

Co., 265 N.W. 449, 267 Mich. 672. 
Miss.—^Harper Foundry & Mach. Co. 

V. Cammack, 57 So. 2d 490. 

Mo.—Kopp V. Moffett, 167 S.W.2d 
87, 237 Mo.App. 375. | 

my.—S mith V. Brocton Preserving 
Co., 296 N.Y.S. 281, 261 App.Div. 
102 . 

jq-.C._Turner v. Marsh Furniture Co., 

9 S.B.2d 379, 217 N.C. 696. 

Pa.— John B. Campbell, Inc. v. Oakes, 
Com.Pl., 6 ChestCo. 112. 

71 C.J. P 166 note 14 [b]. 
mstructions held properly refused 
Mo.—New V. Kansas City School of 
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Watchmaking, App., 222 S.W.2d 
966. 

94. Mo.—^Rodgers v. Levy, App., 199 
S.W.2d 79. 

95 . Pa.—^Kauss v. Bohner, 33 A. 
1016, 172 Pa. 481, 51 Am.S.B. 702— 
Neal’s Ex’rs v. Gilmore, 79 Pa. 421. 

Claims against estates of decodonta 
for services see Executors and Ad¬ 
ministrators §§ 370-373. 

96. N.C.—^Dover v. Plcmmons, 32 N. 
C. 23. 

71 C.J. p 156 note 16. 

97. N.Y.—^Burke’s Auto Trucking 
Co. V. W. A. L. Silver Mfg. Cor¬ 
poration, 207 N.Y.S. 172, 124 Misc. 
159. 

71 C.J. p 166 note 17. 

98. Mo.—Emory v. Emory, 63 S.W. 
2d 908. 

71 C.J. p 156 note 18. 

99 . Mo.—^Hull V. City of St. Louis, 
40 S.W. 89, 138 Mo. 618, 42 L.B.A. 
753. 

71 C.J. p 166 note 19. 

1 . Md.—^Bouic V. Maught, 26 A. 423, 
76 Md. 440. 
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should not be ambiguous,2 confusing,3 misleading,^ 
incomplete,^ inadequate,® or conflicting, inconsistent, 
or contradictory^ Instructions should embody any 
applicable qualifications of rules stated.® Instruc¬ 
tions are sufficient where, although one part of an 
instruction taken by itself would be incorrect, it is 
so qualified and explained by another part that the 
objection is obviated,® or where plaintiff’s and de¬ 


fendant’s instructions when read together sufiicient- 
ly submit the issues to the jury.i® If a party to the 
action considers the charge not sufficiently full, it is 
his duty to ask an additional charge.^i 

Applicability to pleadings and evidence. Instruc¬ 
tions must be in conformity with the evidence,i- 
and with the pleadings and issues, and are im- 


2. Minn.—Sullivan Lumber Co. v. 
Thom, 163 N.W, 616, 617, 130 Minn. 
296. 

71 C.J. p 156 note 21. 

3 . Conn.— Goodrich Oil Burner Mfg. 
Co. V. Cooke, 12 A.2d 833, 126 
Conn. 551. 

71 CJ. P 156 note 22. 

3 !nstiiicid 02 i held oonltLfdiiff 
V.S .—^Hill V. Waxberg, C.A.Alaska, 
237 F.2d 936. 

Conn.— Goodrich Oil Burner Mfg. Co. 
V. Cooke, 12 A.2d 833. 126 Conn. 
651. 

71 CJ. p 156 note 22 [a]. 

4b Miss.—^Harper Foundry & Mach. 

Co. V. Cammack, 67 So.2d 490. 

71 C.J. p 157 note 23. 

5. Conn.—Gooodrlch Oil Burner 
Mfg. Co. V. Cooke, 12 A.2d 833, 126 I 
Conn. 651. I 

Szpeotation of payment I 

In action to recover for services 
rendered to defendant’s testatrix by 
foster son vtrho had after his adult¬ 
hood, cared for her for several years 
prior to her death, instruction that 
where services are rendered by one 
person to another and are knowingly 
and voluntarily accepted, without 
more, law presumes that such serv¬ 
ices are given and received in ex¬ 
pectation of being paid for, stated 
correct law, but court erred In fail¬ 
ing to instruct that if services had 
been rendered without expectation of 
compensation defendant was not in¬ 
debted to foster son. 

I^.C.—^Twiford v. Waterfleld, 83 S.E. 

2 d 648. 240 N.C. 682. 

Degree of oare 

In action for labor performed 
and materials furnished in repair 
of a refrigerating plant, wherein de¬ 
fendants filed a counterclaim on 
ground that plaintifTs failure to use 
proper care in making the repairs re¬ 
sulted in a much larger bill than 
would have been the case had work 
been properly done and resulted in 
damage to apples of defendants and 
their bailors, jury should have been 
instructed that plaintiff was bound 
to exercise that degree of care which 
a skilled engineer of ordinary pru¬ 
dence. engaged in the same line of 
business, would have exercised in 
the same or similar circumstances. 
Also the Jury should have been 
cautioned that to find defendants 
negligent they in the exercise of 


reasonable care must have realized 
that the conduct of plaintiff would 
be likely to cause them loss. 

Conn.—Goodrich Oil Burner Mfg. Co. 
V. Cooke, 12 A.2d 833, 126 Conn. 
551. 

6 . Conn.—Thompson v. Chotzianoff, 
68 A. 978, 80 Conn. 717. 

71 C.J. p 157 note 24. 

Xostraotloxii held adeoinste and prop¬ 
er 

j^ich.—^Hoekzema v. Van Haften, 31 
N.W.2d 841, 820 Mich. 683. 

7. Miss.—^Harper Foundry & Mach. 
Co. V. Cammack, 67 So.2d 490. 

71 C.J. p 167 note 25. 

8 . Ga.—Aired v. Aired, 138 S.E. 
445, 36 Ga.App. 748. 

71 C.J. P 157 note 26. 

Instractlons h^d ^xoneous 

(1) An instruction relating to re¬ 
covery by plaintiff for services ren¬ 
dered and for groceries furnished to 
decedent was erroneous as commis¬ 
sioning jury to allow plaintiff to re¬ 
cover for services rendered and 
groceries furnished to extent of 
amount sought by plaintiff, without 
regard to reasonable value thereof, 
and as commissioning jury to al- 
|low plaintiff to recover for services 
rendered in plowing land, planting 
and harvesting crops without regard 
to what plaintiff received as his 
share of the crops, and as allowing 
recovery for groceries without re¬ 
quiring finding that plaintiff intended 

I at time groceries were furnished to 
charge therefor or that decedent in¬ 
tended that plaintiff should be paid 
therefor. 

Mo.—^Dalton v. Poinsett, App., 164 
S,W.2d 124. 

(2) Unqualified instruction t^t, 
when one renders valuable services 
for another, the benefit of which 
the latter accepts, the law presumes 
that person for whom services were 
rendered contracted to pay person 
performing services the reasonable 
value thereof, is erroneous especial¬ 
ly where plaintiff’s counsel do not 
contend that the parties sustained 
to each other the relationship of 
strangers, but on the contrary have 
presented the case on the theory 
that the relationship of the parties 
was such as to require proof of an 
agreement or mutual understanding 
or intention that the services should 
be paid for. 


Mo.—Runnels v. Allen’s Adm'r, App., 
169 S.W.2d 73. 

9 . Ind.—Knight v. Knight, App., 3() 
N.B. 421. 

71 C.J. P 157 note 27. 

ZastTUctlons held insnfflciettt 

In action in quantum meruit by 
contractor for labor and material 
furnished, instructions which au¬ 
thorized a recovery merely on a 
showing that contractor had hired 
labor which was actually used and 
paid for materials which were actual¬ 
ly used, without limiting such recov¬ 
ery to the reasonable value of such 
labor and materials, were Insufficient. 
Mo.—^Rodgers v. Levy, App., 199 S. 
W.2d 79. 

10 . Mo.—^Barnes-Crosby Co. of Mis¬ 
souri V. T. M. Sayman Products 
Co., App., 27 S.W.2d 709. 

71 C.J. p 167 note 28. 

11 . Ind.—Gastlin v. Weeks, 28 N.B. 
331, 2 Ind.App. 222. 

'l2, Ga.—^Arrington v. Horton, 172 
S.E. 677, 48 Ga.App. 272. 

71 C.J. p 167 note 30. 

Xnstmotloii. held proper 
In action against deceased hus¬ 
band’s aunt for room rent and board 
wherein aunt filed set-off for serv¬ 
ices furnished by her, where aunt 
introduced no evidence in support 
of set-off, but testified that she 
never thought of pay either way, 
charge properly required considera¬ 
tion of services in determining al¬ 
lowance which should be made in 
assessing value of services furnished 
to her. 

N.H.—Blake v. Lord, 4 A2d 360, 90 
N.H. 42. 

XhstraotloiLS held authorized 

In suit for services, evidence as 
to nature of portion of services au¬ 
thorized charge that if contract 
named no specific amount, plaintiff 
must prove reasonable value of 
services. 

Ga.—^Arrington v. Horton, 172 S.E. 

677, 48 Ga,App. 272. 

XustructiLou held sufficient and proper 
in connection with evidence 
Cal.—Heple v. Kluge, 250 P.2d 694, 
114 C.A.2d 473. 

Me.—^Page v. Hemingway Bros. In¬ 
terstate Trucking Co., 114 A. 2d 
238, 150 Me. 423. 

13- Ind.—Jenney Electric Co. v. 
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proper where not warranted by the facts and sit¬ 
uation involved,as, for example, instructions em¬ 
bodying abstract propositions of law not applicable 
to the casc.15 Where the pleadings and proof raise 
only the issue of a right to recover on express con¬ 
tract, no instruction relative to an implied contract 
need be given.l® 

Where a petition pleads an express contract ful¬ 
ly performed by plaintiff, the instructions need not 
require the jury to find an express contract but may 
permit recovery on the basis of an implied contract 
if the jury find that beneficial work and materials 
were furnished by plaintiff and accepted by defend- 
ant,!*^ and where there is a declaration on account 
annexed, the court may properly instruct the jury 
as to plaintiffs right to recover the reasonable value 
of his services in quantum meruit.i^ 

Instructions relative to the personal relations of 
the parties arc material to the issue of indebtedness 
or employment.!^ It is not improper for the court 
to refer to the effect of relations other than those 
obtaining between the parties to illustrate circum¬ 
stances under which an inference would be justified 
that services rendered were gratuitous.^® Instruc¬ 
tions must not ignore issues raised,although 
where there is nothing in the pleadings or evidence 


to present any other theory of recovery the court 
properly submits a case on the single theoiy of quan¬ 
tum meruit,22 and if the only issue raised by the 
pleadings and evidence relates to completion of a 
contract, the court may properly exclude other issues 
from the jury’s consideration.^^ 

Requests for instructions. A requested instruc¬ 
tion may be refused when it is substantially embod¬ 
ied in the instructions given,^4 or embodies an incor¬ 
rect statement of law,^5 or where it is in part inac- 
curate,2® or where it ignores issues involved,or 
where it is argumentative,^^ misleading,2® or exacts 

too high a degree of proof,3® or is inapplicable to 
the issues involved,^! or is not supported by the evi- 
dence.32 Where, however, requested instructions 
are correct as submitted, they should be given with¬ 
out material change,^^ and it is error to refuse prop¬ 
er instructions on a matter not covered by those 
given.34 It is improper to refuse to give an instruc¬ 
tion merely because it is limited in its scope and spe¬ 
cifically directed to a single item of evidence.^5 

I 63. -Verdict and Findings 

In an action for services and work and labor, the 
findings must be certain, consistent, and within the Is¬ 
sues. 


Branham, 41 N,B. 448. 145 Ind. l 
314. 33 L.R.A. SOB. I 

71 C.J. P 167 noto 31. 

Xnstroctlons held proper 

(1) In action by owner against 
contractor for damages from alleged 
failure to remodel ajid repair build¬ 
ing in accordance with contract, 
wherein contractor counterclaimed 
on quantum meruit for material and 
labor furnished, instruction based on 
theory of an implied promise by 
owner to pay reasonable value of 
material and labor furnished, loss 
such damages to owner as resulted 
from contractor's failure to fully 
perform, was proper. 

Mo.—Smith V. Gerhardt, App., 220 
S.W.2d 8B. 

(2) In suit by builder against 
property owner founded on quantum 
meruit basis to collect reasonable 
value of plumbing facilities installed 
under contract partially performed 
by builder, instruction that submit¬ 
ted to jury the measure of recovery 
of the reasonable value of the work 
and material as shown by the evi¬ 
dence but governed by the contract 
price was proper. 

Mo.—Cross V. Robinson, App., 281 
S.W.2d 22. 

14. U.S.—Pet Milk Co. v. Boland, 
C.A.MO., 175 F.2d 151. 

Gimbel v. Laird & Co.. 194 A. 
616, 119 N.J.Law 170. 

71 C.J. p 158 note 32. 
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15. Ala.—McFarland v. Dawson, 20 
So, 327, 125 Ala. 428, 128 Ala. 501. 

K.y,—Merritt v. American Dock, etc., 
Co., 13 N.T.S. 234, 60 N.Y.Super. 
83. 

16. N.D.—Shellberg v, Kuhn, 160 N. 
W, 604, 35 N.D. 448. 

17. Mo,—Macke v, Harris, App., 27 
S.W.2d 1079. 

18. Me.—Emery v. Wheeler, 152 A. 
624, 129 Me. 428. 

19. Cal.—Gjurich v. Fleg, 129 P. 
464, 104 C. 429, Ann.Cas.lOlCB 111. 

71 C.J. p 158 note 37. 

20. Cal.—Gjurich v, Fieg, supra. 

71 C.J. p 168 note 38. 

21. TJ.S,—Schwasnick v. Blandin, C. 
C.A.Vt., 66 F.2d 354. 

71 C.J. p 158 note 39. 

22. Ga,—Silverthorne v. Arkansas 
Southeastern Ry. Co., 82 S.E. 551, 
142 Ga. 194. 

71 C.J. p 168 note 40. 

23. Md.—Lohmuller Building Co. of 
Baltimore City v. Barrett, 127 A. 
482, 146 Md. 617. 

71 C.J. p 168 note 41. 

24. Mich.—^Bonner v. Runals, 42 N. 
W. 1087, 76 Mich. 136. 

71 C.J. p 168 note 42. 

25. Cal.—Crusoe v. Clark, 69 P. 700, 
127 C. 341. 

71 C.J. p 158 note 43. 
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26. Md.—Williams v. E. J. Frcd- 
lock Mfg., etc., Co., 50 A. 421, 9-1 
Md. 108. 

27. Tex.—Palo Duro Club v. Mc¬ 
Alister, 122 S.W. 971, 57 Tex.Civ. 
App. 393. 

71 C.J. p 158 note 45. 

28. Ala.—Mann v. Butcher, 101 So. 
595, 211 Ala. C69. 

71 C.J. p 169 note 46. 

29. Md.—City of Baltimore v. J. A- 
Kinlein & Co., 84 A. 483, 118 Md. 
336. 

71 C.J. p 169 note 47. 

sa Ala.—Catanzano v. Jackson, 73 
So. 510, 19K Ala. 302. 

71 C.J. P 159*note 48. 

31. Cal.—Gjurich v. Fieg, 129 P. 
464, 164 C. 429, Ann.Cas.lOlCB 111. 

71 C.J. p 169 note 49. 

32. Mass.—Larson v. Sylvester, 185 
N.E. 44, 282 Mass. 362. 

71 C.J. P 169 note 50. 

33. Ariz.—Pleasant v. Arizona Stor¬ 
age & Distributing Co., 267 P. 
704, 34 Arlz. 68. 

71 C.J. p 159 note 51. 

34. Mass.—Smedley v. Walden, 141 
N.E. 281, 246 Mass. 393. 

71 C.J. p 159 note 52. 

35. Md.—Johnson v. Harvey, 30 Md. 
259. 
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The general rules as to verdict and findings, as 
discussed in Trial §§ 485-573, apply to the verdict 
and findings in an action for services, work and la¬ 
bor, or incidental niaterials,36 Thus the findings 
must be certain, consistent,®^ and not contradic¬ 
tory.®® They must be as broad as the material is¬ 
sues made by the pleadings,^® and should be within 
such issues,^ 1 and there should be no variance be¬ 
tween them and the allegations of the pleadings.^^ 
The findings or verdict should assess the amount of 
recovery in a definite amount.^® A verdict may be 
responsive to the issues, although rendered for less 
than the lowest estimate placed by the evidence on 
the value of work performed.^^ 

§ 64. Judgment and Review 

The Judgment should be supported by the pleadings 
and evidence. 


In an action for work and labor, the judgment 
should be supported by the pleadings and evidence.^s 
Where, in a complaint in an action for services ren¬ 
dered, plaintiff groups several items and alleges a 
single charge for the total value of the services, it 
is proper for the court to segregate the items and 
allow judgment for one of them.'*® Where plaintiff 
proves that at the request of defendant, but without 
any special agreement as to wages, he had been in 
the latter’s employ for several years, the law raises 
an implied contract for payment, and on demurrer 
to the evidence the judgment will be quod recuperet, 
and a writ of inquiry to ascertain the amount there¬ 
of will be issued.'*^ 

In action on claim for services in nature of sal¬ 
vage, judgment will be rendered against each de- 


36. Cal.—^Bodmer v. Tumage, 233 P. 

2d 157, 105 C.A.2d 476. 

71 C.J. p 166 note 56. 

Findings lield snfiLcient 

(1) Findings that with full 
knowledge and approval of defend¬ 
ant plaintiff had been engaged in 
preparation of working drawings and 
speciflcatlons for a resort defendant 
had planned to erect, until plaintiff 
was notified that plaintiff’s services 
were no longer desired and that de¬ 
fendant had accepted plaintiff’s plans, 
and that defendant for personal rea¬ 
sons abandoned project and in¬ 
definitely postponed erection of re¬ 
sort or any part thereof, were suf¬ 
ficient to support judgment for 
plaintiff for reasonable value of 
plaintiff’s services as architect re¬ 
gardless of whether the contract of 
employment between plaintiff and de¬ 
fendant was enforceable in itself. 
Cal.—^Bodmer v. Tumage, supra, 

(2) Where plaintiff brought action 
on theory of quantum meruit for 
work done and materials charged in 
remodeling of building for defendant 
pursuant to written contract, finding 
that plaintiff had on o%e occasion 
submitted incorrect payroll state¬ 
ments did not imply that deviation 
was intentional or dishonest, but the 
good faith of plaintiff would be pre¬ 
sumed in the absence of evidence to 
the contrary. 

Mass.—-Lioftus v. Lauf, 108 N.E.2d 

533, 329 Mass. 374. 

(8) Other findings see 71 C.J. p 
156 note 66 [c]. 

Finding held insufficient 

In action in ejectment wherein de¬ 
fendant filed counterclaim for rea¬ 
sonable value of services rendered, 
finding that services rendered were 
reasonably worth a certain sum to 
plaintiff in addition to value of 
board, lodging, and other compensa¬ 


tion provided by plaintiff for defend¬ 
ant and family, was insufficient in 
absence of finding as to value of 
what defendant had received. 

Cal.—^LaPorge v. Groendyke, 238 P. 
2d 1079, 108 C.A.2d 622. 

37. Cal.—Boyd v. Bargagliotti, 107 
P. 150, 12 C.A. 228. 

71 C.J. P 156 note 57. 

3a Cal.—Culjak v. Better Built 
Homes, 137 P.2d 492, 68 C.A.2d 720. 
71 C.J. p 160 note 68. 

Findings held not inconsistent 

(1) Finding that the parties first 
agreed in writing to construct a sew¬ 
er and that such written contract 
was modified by supplemental writ¬ 
ings relating to additional require¬ 
ments and costs of extra work and 
equipment was not inconsistent with 
finding that, prior to performance of 
the contract, the parties orally 
agreed to do the same construction 
under the same terms contained in 
the original contract and its supple¬ 
ments, so as to preclude contractor’s 
recovery on the original contract and 
its supplements. 

Cal.—Culjak v. Better Built Homes, 
supra. 

(2) Other findings see 71 C.J. p 160 
note 68 [b], 

39. Cal.—^Irvine v. Mazurette, 252 
P.2d 362, 115 C.A.2d 612. 

Teohnical oo&fiict 

Findings in favor of plaintiff on 
express agreement and also on com¬ 
mon count created no fatal conflict, 
but findings on common count would 
be disregarded in so far as a tech¬ 
nical conflict was created. 

CaL—^Freeman v. Jergins, 271 P.2d 
210, 126 C.A.2d 636. 

Findings held not coutradiotory 
Cal.—Irvine v. Mazurette, 262 P.2d 
362, 115 C.A.2d 612. 
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40. Or.—Daly v. Larsen, 46 P. 143, 
29 Or. 535. 

71 C.J. p 160 note 59. 

41. Cal.—Anderson v. Pastorini, 266 
P.2d 865, 117 C.A.2d 428. 

71 C.J. p 160 note 60. 

Findings held to respond to is¬ 
sues tendered in common count. 

Cal.—^Anderson v. Pastorini, supra. 

Finding of trial court held not out¬ 
side issues made by the pleadings. 
Mo.—George F. Robertson Plastering 
Co. V. Magldson, 271 S.W.2d 638. 

42. Cal.—Webb v. Kuns, 64 P. 78, 
121 C. xvlii. 

Variance not shown. 

Where, in an action on an account 
annexed for work done under a writ¬ 
ten contract, there was evidence that, 
if there was a contract, defendant 
had refused to perform the contract, 
there was no variance in finding for 
plaintiff for work and labor on an 
account annexed. 

Mass.—^Bridges-Wilson Oorp. v. Uni¬ 
versity Contracting Co., 49 N.B.2d 
896, 314 Mass. 257. 

43. Mo.—^Miner v. Sever, App., 265 
S.W. 678. 

71 C.J. p 160 note 62. 

44. Mo.—^Kansas City Automobile 
School Co. V. Holcker-EIberg Mfg- 
Co., App., 182 S.W. 759. 

71 C.J. p 160 note 63. 

45. Beasonahle value 

Common count for reasonable val¬ 
ue of promotional services rendered 
by plaintiff for corporation construct¬ 
ing and operating Ice skating rink 
supported recovery for reasonable 
value of plaintiff’s services. 

Cal.—Geisenhoff v. Mabrey, 137 P.2d 
36, 68 C.A.2d 481. 

46. Cal.—Conroy v. Waters, 66 P. 
387, 133 C. 211. 

47. Miss.—Jordan v. Foxworth, 48 
Miss. 607* 
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fendant only in proportion to his interest in the 
vessel.** s 

Review, The general rules with respect to appeal 
and error apply in an action for work and labor.*^ 
Where it appears that the services were rendered 
under such circumstances that the law implies no 
promise to pay for them and plaintiff relies on an 
express contract, and on evidence tending to prove 
it the jury find for plaintiff, the verdict will not be 
disturbed on appeal.^O Where, however, in an ac¬ 
tion to recover for services, there is no evidence of 
the value of the services and there is nothing to 


WORK & LABOR §§ 6^5 

show on what theory the jury found the verdict 
rendered, it will be set aside on appeal.®^ Where 
plaintiff sued a corporation for work done for the 
corporation, and recovered only in accordance with 
his pleadings, the refusal of the trial court to strike 
evidence referring to charges for labor and mate¬ 
rials furnished for property owned by a corporate 
officer personally was not harmful to the corpora- 
tion.®2 In an action to recover the reasonable value 
of material and labor furnished for work done, the 
admission of certain evidence to corroborate plain- 
tiff^s contradicted testimony was in the discretion of 
the trial court and was not prejudicial error.^s 


V. AMOUNT OF RECOVERT 


§ 65. In Absence of Express Contract 

a. In general 

b. Determination of reasonable value 

c. Excessive, inadequate, or reasonable 

allowance 

a. In G-eneral 

The measure of recovery for services, work and labor, 
or incidental materials furnished In the absence of an ex¬ 
press contract therefor Is their reasonable value. 

Where there is no agreement as to the amount of 
compensation to be paid for services, work and la¬ 
bor, or incidental materials, the person performing 


them is entitled to recover their reasonable value, or 
what they are reasonably worth,®** not exceeding the 
sum demanded®® or their actual value.®® The value 
of the services, it has been held, is based on the time 
and labor expended rather than on the use to be 
made of the product thereof j®*^ but it has also been 
held that the measure of recovery, where no contract 
exists for the services rendered, is the value of such 
services to the beneficiary, and not the amount of 
time and energy expended by the laboring party.®® 

It has been said that the rule allowing the rea¬ 
sonable value of work or materials rests on the 


48. Ohio.—Cloon v. City Ins. Co., 1 
Handy 32, 12 Ohio Doc. (Reprint) 
12 . 

49 . Pa.—Wright v. Tobbs, Com,Pl., 
43 Lack.Jur. 149. 

71 C.J. P 160 note 68-p 161 note 79. 

50. Ind.—Littler v. Smiley, 9 Ind. 
116. 

51. N.T.—Klein v. American Cigar 
Co., 95 N.Y.S. 766, 108 App.Div. 
341. 

52. Okl.—Wat Henry Pontiac, Ina 

V. Pitcock, 301 P.2d 203. 

53. Neb.—Heusser v. McAtee, 39 N. 

W. 2d 802, 151 Neb. 828. 

54. U.S.—J. P. C. Petroleum Corp. 
V. Vulcan Steel Tank Corporation, 
C.C.A.Okl., 118 F.2d 713. 

Bale V. Oliver, D.C.Alaska, 110 
F.Supp. 484. 

Cal.—Pancher v. Brunger, 211 P.2d 
633, 04 C.A.2d 727—Geisenhoff v. 
Mabrey, 137 P.2d 36, 68 C.A.2d 
481. 

Iowa.—^Drake v. Block, 74 N.W.2d 
577. 247 Iowa 617. 

Ky.—^Manning v. Owens, 125 S.W.2d 
763, 277 Ky. 40—National Surety 
Corp. V. Mullins, 90 S.W.2d 707, 
262 Ky. 465. 

La.—^Bascle v. Perez, 71 So.2d 651, 


224 La. 1014—Gilmore v. Gasquet, 
161 So. 763, 178 La. 437. 

Mullen V. Pate, App., 195 So. 73— 
Frlede v. Myles Salt Co., App., 177 
So. 105. 

Md.—Roycroft v. Nellis, 188 A. 20, 
171 Md. 136, 

Minn.—Scandrett v. Higgins, 296 N. 

W. 26, 209 Minn. 303. 

Miss.—^Harper Foundry & Mach. Co. 

V. Cammack, 67 So.2d 490. 

Mo.—Baker v. Brown’s Estate, 294 
S,W.2d 22. 

Emerson v. Treadway, App., 270 
S.W.2d 614—^Roper v. Clanton, 
App., 258 S.W.2d 283. 

Nev.—Casey v. Musgrave, 292 P.2d 
1066. 

N.J.—^Hudson City Contracting Co. 
V- Jersey City Incinerator Author¬ 
ity, 111 A.2d 385, 17 N.J. 297. 

Goldman v. Shapiro, 84 A.2d 628, 
16 N.J.Super. 324. 

Gimbel v. Laird & Co., 194 A. 616, 
119 N.J.Law 170. 

N-T.—In re Taylor's Estate, 132 N.Y. 
S.2d 686, 206 Misc. 69—In re Tay¬ 
lor's Estate, 129 N.T.S.2d 159, 205 
Misc. 872. 

In re Harvey's Estate, 102 N.T.S. 
2d 725. 

N.C.— OorfftLB Juxls cited tn. Turner 
V, Marsh Furniture Co., 9 S.E.2d 
I 379, 380, 217 N.C. 695. 
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Okl.—Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d 640, 19C 
Okl. 444. 

Pa.—Schlechter v. Foltz, 115 A.2d 
910, 179 Pa.Super. 119—Bidder 

Bros. V. Strassburger, 36 A.2d 191, 
154 Pa.Super. 524. 

Tenn.—Corpus Xoxls cited ia Cooksey 
V. Shanks, 136 S.W.2d 67, 58, 23 
Tenn.App. 595. 

Tex.—Colbert v. Dallas Joint Stock 
Land Bank, 160 S.W.2d 771, 136 
Tex. 268. 

Wis.—In re Boldt's Estate, 34 N.W. 
2d 135, 253 Wis. 386. 

71 C.J. p 161 note 81. 

Searvioes performed after terminatiou 
of employment contract 

U.S.—^Pollack V. Carlye Dress Corp., 
D.O.MO., 76 F.Supp. 755. 

55. Mich.—^Hesse v. Diehl, 271 N.W. 
721, 279 Mich. 168. 

71 C.J. p 161 note 82. 

56. Neb.—Anderson v. Akins’ Estate, 
157 N.W. 334, 99 Neb. 630. 

71 C.J. p 161 note 83. 

57. N.C.—Corpus Juris dted in 
Turner v. Marsh Furniture Co., 9 
S.B.2d 379, 380, 217 N.C. 696. 

71 C,J. p 161 note 84. 

58. U.S.—^In re Irving-Austin Bldg. 
Corp., C.C.A.I1L, 100 F.2d 574. 
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presumed intent of the parties,and it is ordinarily 
held that the measure of recovery on a quantum 
meruit basis is not what benefits, immediate or re¬ 
mote, have been derived from services rendered, 
but what is the reasonable value of such services, 
although where there are peculiar circumstances 
rebutting the presumption of intent to adjust com¬ 
pensation in accordance with reasonable value, the 
amount of compensation allowed may be measured 
by the benefit to the recipient of services or mate¬ 
rials.®^ According to certain authorities, where one 
works without a fixed salary his recovery on quan¬ 
tum meruit should be restricted to the lowest sum 
which the evidence will justify.®^ 

According to some authorities the amount of re¬ 
covery is measured by the going contract rate where 
the contract is implied in fact,®® and, in the absence 
of fraud or other tortious conduct on the part of 
the person enriched, it is limited to the benefit which 
was acquired where the contract is implied in law.®^ 
Under other authority, however, it is held that there 
is no difference in the measure of recovery under a 
contract implied in fact and under a contract im¬ 
plied in law, it being quantum meruit in both cases.®® 

Where reasonable value of services is not shown, 
only a nominal amount can be recovered.®® In some 
instances, no recovery has been allowed where there 
was no direct evidence as to the reasonable value 
of the services sued for,®^ but in others, plaintiff 


has been held entitled to at least a nominal sum.®® 

Negligent performance. The fact that one per¬ 
formed services negligently and unskillfully will not 
prevent his recovering what his services were rea¬ 
sonably worth.®® 

Where compensation is fixed by law, recovery 
may be denied on a quantum meruit,*^® or if a certain 
compensation is usually fixed by law for certain 
services, in determining the reasonable value there¬ 
of the courts may regard such legally fixed compen¬ 
sation as controlling.*^! 

If doctrine of unjust enrichment can be said to 
afford foundation for liability apart from implied 
contract, the measure of recovery is the value of the 
actual benefit realized and retained,^® or it is lim¬ 
ited to the value of the benefit derived, even though 
the sums expended or the value of the services ren¬ 
dered are greater than the benefit conferred,^® or 
the reasonable value of the services rendered by 
plaintiff and accepted by defendant.^^ 

Interest. Under some statutes) where the claim 
for services or materials is unliquidated, interest 
may be included as an element of damages where it 
is necessary fully to compensate plaintiff.*^® Gen¬ 
erally, however, where the amount is unliquidated, 
or the amount, character, and value of the services 
can be established only by evidence in court, plain- 


59 . Me.—Thurston v. Nutter, 139 A. 
680, 126 Me. 609. 

60. Fla.—Moore v. Spanish River 
Land Co., 169 So. 673, 118 Fla. 549, 
reheard Town of Boca Raton v. 
Moore, 166 So. 279, 122 Fla. 850. 

71 C.J. p 162 note 87. 

FaUura to use 

Fact that, after certificate of ne¬ 
cessity in connection with wartime 
emergency program w'as Issued, steel 
manufacturer did not carry out in¬ 
tended development and only expend¬ 
ed a portion authorized under the 
certificate, did not mitigate against 
the value of services performed for 
manufacturer in obtaining the cer¬ 
tificate. 

U.S.—Hardt v. Heller Bros. Co., C.A. 
Pa., 171 P.2d 644. 

61. Me.—Thurston v. Nutter, 189 
A. 680, 126 Me. 609. 

71 C.J. p 162 note 88. 

62. La.—Holley v. Borland, 16 La. 
Ann. 186. 

71 ax p 161 note 85. 

63. XJ.S.—^Hill V. Waxberg, C.A. 
Alaska, 237 F.2d 936. 

64. XJ.S.—^Hill V. Waxberg, supreu 
Asnoimt recoverable depends on ex¬ 
tent of benefits conferred, or for 
work performed. 


Tex.—^Wyche v. Perrin. Civ.App., 228 
S.W.2d 330, refused no reversible 
error. 

65. Ky.—Thompson v. Hunter's 
Ex’r, 269 S.W.2d 266. 

66. W.Va.—Automatic Sprinkler 
Corporation of America v. Ruffner 
Hotel, 156 S.E. 887, 110 W.Va. 67. 

71 C.X p 162 note 89. 

Basis for calculation 

Neither the equivalent of half of 
commissions for sale of machinery 
by defendant in action for breach of 
contract to pay plaintiff half of 
profits from such sale, nor third of 
such commissions, which plaintiff 
stated that he was willing to accept, 
constituted basis on which jury 
could calculate reasonable value of 
plaintiff’s services in consummating 
sale, as required to entitle him to 
recover such value on implied con¬ 
tract. 

Conn.—^Braithwaite v. Lee, 2 A.2d 
380. 125 Conn. 10. 

67. R.L—Sullivan v. District of Co¬ 
lumbia Paper Mills, 23 A.2d 765, 
67 R.L 330. 

68. Tex.—Guyer v. Chapman, Civ. 
App., 207 S.W. 428. 

71 C.X p 162 note 90. 
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69. Wis.—^McCormick v. Kctchum, 4 
N.W. 798, 48 Wis. 643. 

70. Miss.—^Tandell v. Madison Coun¬ 
ty, 32 So. 918, 81 Miss. 288. 

71 C.X p 162 note 92. 

71- La.—^McCollam v. Beattie, 9 
Rob. 474. 

72. Iowa.—^Johnson County Sav. 
Bank v. City of Creston, 231 N.W. 
705, 237 N.W. 607, 212 Iowa 929. 
84 A.L.R. 926. 

73. Pa.—West v. Peoples First Nal. 
Bank & Trust Co., 106 A.2d 427, 
378 Pa. 276. 

74. N.C.—^Thormer v. Lexington 
Mall Order Co.. 85 S.E.2d 140. 241 
N.C. 240. 

75. D.C.—Tendler v. Jaffe, 203 F.2d 
14, 92 U.S.App.D.C. 2, certiorari de¬ 
nied 74 act. 29, 346 U.S. 817, 98 
L.Ed. 344. 

Right to interest: 

On liquidated and unliquidated de¬ 
mands generally see Interest § 
19. 

As element of damages generally 
see Damages §§ 51-*54. 

Znterest prior to Judgment held 
not authorized. 

U.S.—^Hardt v. Heller Bros. Co., C. 
A-Pa.. 171 P.2d 644. 
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tiff is not entitled to interest prior to the verdict or 
judgment.'^® 

b. Determination of Reasonable Value 

(1) In general 

(2) Disagreeable or unexceptional char¬ 

acter of services 

(1) In General 

A determination of the reasonabie value of services, 
work and labor, or incidental materials should be made 
by a consideration of all factors tending to throw light 
on that question. 

In an action for services, work and labor, or 
incidental materials furnished in the absence of an 
express contract therefor, or where the suit is on a 


quantum meruit or the common counts, all factors 
tending to throw light on the question should be 
considered in determining the amount to be paid 
as the reasonable value of the services, work and 
labor, or incidental materialsJ^ 

Among various factors considered have been the 
cost of material^^ or labor,the labor and trouble 
involved,so the nature of the services rendered,Si 
the standing of the one rendering the services in 
his field of activity,S2 the quantum of services,S3 
and the time expended.S4 Other factors consid¬ 
ered have been the character and importance of 
the work performed,S5 the value of the subject 
matter with which the services are connected,ss 
the result accomplished,S7 and the general abili- 


76. Cal.—Johnson v. Marr, 47 P.2d 
489, 8 C.A.2d 312. 

Okl.—^Dick V. Essary, 203 P.2d 716. 
201 Okl. 196. 

77. Cal.—Corpus Juris cited in 

Collier V. Landram, 166 P.2d 662, 
666, 67 C.A.2d 762. 

N.C.—Turner v. Marsh 2?\irnlture Go., 
9 S.B.2d 379, 217 N.C. 695. 

71 C.J. p 162 note 96. 

Mathematical exactness not req-olxed 
U.s.—W. Kastor & Sons Advertis¬ 
ing Co. v. Grove Laboratories, D.C. 
Mo., 58 F.Supp. 1011. 

Discretion 

Trial Judge possesses a sound dis¬ 
cretion in fixing reasonable value of 
services performed. 

Cal.—^Punton v. Sapp Bros. Const. 
Co., 300 P.2d 271, 143 C.A.2d 696— 
Collier V. Landrsutn, 155 P.2d 652, 
67 C.A.2d 752. 

Judicial Icnowledge 

The trial Judge may draw on his 
own knowledge in fixing value of 
services of nontechnical character. 
Cal.—^Pensa v. Noffsinger, 232 P.2d 
521, 106 C.A.2d 99. 

Particular factors considered 

(1) What is reasonable compensa¬ 
tion does not necessarily depend on 
time or actual labor involved, but de¬ 
pends on combination of such facts 
together with other facta that will 
enable Jury to arrive at what was 
reasonable compensation. 

Ind.—Bennett v. Wampler, 8 N.E.2d 
117, 104 Ind.App. 173. 

<2) The determination of quantum 
meruit or the value to be given for 
services performed or to be perform¬ 
ed should be based on a comparison 
with some other established or stable 
fact such as custom in a particular 
trade or conduct between the parties 
over an appreciable period of time 
which shows a degree of continuity 
or pattern. 

Iowa.—^Drake v. Block, 74 ]Sr.W.2d 
677, 247 Iowa 617. 


(3) In determining the reasonable 
value of services rendered by plain¬ 
tiff in procuring orders for sale of 
milk by defendant, the price at which 
plaintiif obtained orders for sale of 
milk was properly taken into con¬ 
sideration. 

Minn.—Hoberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 

Minn. 184. 

(4) In determining value of serv¬ 
ices of traffic expert, the court would 
consider value of the services to the 
recipient, extent of expert's report, 
the time and study spent thereon, 
and that matter was one of consid¬ 
erable importance to the recipient 
La.—^Friede v. Myles Salt Co., App., 

177 So. 105. 

Xnunaterlal matters 

Where architect sought to recover 
for plans prepared for small build¬ 
ing for defendant and building as 
finally constructed was based on dif¬ 
ferent set of plans, cost of building 
as constructed was immaterial and 
could not be utilized for purpose of 
determining value of plans submit¬ 
ted by architect. 

Mich.—^Zannoth v. Booth Kadio Sta¬ 
tions, 52 N.W.2d 678, 333 Mich. 
233. 

7a N.T.—General Supply & Con¬ 
struction Co. V, Goelet 133 N.T.S. 
978, 149 APP.D1V. 80. 

—Johnson v. Wanamaker, 20 Pa. 
Co. 480. 

79. N.T.—General Supply & Con¬ 
struction Co. V. Goelet, 133 N.T.S. 
978, 149 App.Div. 80. 

Pa.—Johnson v. Wanamaker, 20 Pa. 
Co. 480. 

80. U.S.—Hardt v. Heller Bros. Co., 
D.C.Po., 72 F.Supp. 796, modified 
on other grounds, C.A., 171 F.2d 
644. 

La.—Gilmore v. Gasquet, 161 So. 768, 

178 La. 437. 

N.C.—^Turner v. Marsh Furniture 
Co., 9 S.E.2d 379, 217 N.C. 696. 

81. XJ.S.—^Hardt v. Heller Bros. Co., 
IXC-Pa., 72 F.Supp. 795, modified 
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on other grounds, C.A., 171 F.2d 
644. 

Cal.—Corpus Juris cited in Collier 
v. Landram, 156 P.2d 652, 665, 67 
C.A.2d 762. 

71 C.J. p 162 note 98. 

Disagreeable or dangerous service 
see infra subdivision b (2) of this 
section. 

Professional character of servLoes 
may be considered. 

U.S.—H. W. Kastor & Sons Advertis¬ 
ing Co. V. Grove Laboratories, D. 

C. Mo., 58 F.Supp. 1011. 

82, U.S.—Hardt v. Heller Bros. Co., 

D. aPa., 72 F.Supp. 795, modified 
on other grounds, O.A., 171 P.2d 
644. 

83. U.S.—^Hardt v. Heller Bros. Co., 
supra. 

Miss.—^Harper Foundry & Mach. Co. 

v. Cammack, 67 So.2d 490. 

IColtiple plans 

An architect has no basis for col¬ 
lecting for two sets of plans on the 
same building. 

Pa.—^Brocker v. Albo, Gom.Pl., 90 
Fittsb.Leg.J. 443. 

8 ^ U.S.—^Hardt v. Heller Bros. Co., 
D.C.Pa., 72 F.Supp. 796, modified 
on other grounds, C.A., 171 F.2d 
644. 

La.—Gilmore v. Gasquet, 151 So. 763, 
178 La. 437. 

N.C.—Turner v. Marsh Furniture Co., 
9 S.E.2d 379, 217 N.G 696. 

Tex.—Colbert v. Dallas Joint Stock 
Land Bank, 160 S.W.2d 771, 136 
Tex. 268. 

85. U.S.—^Hardt v. Heller Bros. Co., 
D.C.Pa., 72 F.Supp. 795, modified 
on other grounds, C.A., 171 F.2d 
644. 

88 . U.S.—^Hardt v. Heller Bros. Co., 
supra. 

Nev.—Casey v. Musgrave, 292 P.2d 
1066. 

87. Tex.—Colbert v. Dallas Joint 
Stock Land Bank, 150 S.W.2d 771, 
136 Tex. 268. 
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ty of the recipient to pay.^^ The benefit to the 
recipient of the services performed has been con¬ 
sidered in determining their value,but other 
authority has held that it is not a proper basis for 
determining their value.^® 

The prevailing usage as to amounts paid is also 
a factor to be considered.^^ Thus, it is proper to 
consider the rate customarily paid for such or sim¬ 
ilar services,^2 at the time and place of recovery^^ 

or at the place where the services were performed, 
or in the community where the services, or similar 
services were rendered,^® or in a similar locality,®^ 
computed in accordance with the actual work done 
rather than an estimate where the latter is shown to 
be inaccurate,®^ or the fair price it would have cost 
to obtain the service in question from a person in 
plaintiff’s position.®® 

Specific instances of payment for similar semces 
will not furnish a suitable basis of computation.®® 
The amount actually paid for the services rendered, 
however, particularly where it approximates the 
compensation paid under a former contract, may 
provide a basis for determining reasonable value,^ 
and the price paid by defendant to plaintiff on pre¬ 
vious occasions for similar services or materials has 
been held a proper matter to consider.® 

The value of material delivered on the premises 
by a subcontractor is not a proper part of a contrac¬ 


tor’s recovery in the latter’s suit against the owner 
as on a quantum meruit where it is not shown that 
title to such material passed to the contractor.® 

Skill and experience. The skill and experience 
required is a factor to be considered in determining 
the reasonable value of services rendered,^ and 
members of skilled and learned professions are not 
limited in the determining of reasonable compensa¬ 
tion to the exact amount of time devoted to a proj¬ 
ect.® The skill of a performer, or the lack there¬ 
of, however, does not necessarily control the amount 
due him as reasonable compensation,® and the fact 
that plaintiff was a specialist will not affect the 
amount of his recovery for work not shown to re¬ 
quire a specialist for its performance.^ 

(2) Disagreeable or Unexceptional Charac¬ 
ter of Services 

The disagreeable op the unexceptional character of 
the services rendered is a factor to be considered In de¬ 
termining their value. 

The value of personal services rendered one suf¬ 
fering from disabilities of a character rendering 
such services disagreeable or dangerous is not to be 
measured by the ordinary standards,® and in deter¬ 
mining whether or not the amount of recovery was 
proper the courts will take into consideration the 
dangerous or disagreeable character of the services 
rendered;® and conversely, where there is nothing 


88< U.S.—^Hardt v. Heller Bros. Co., 
D.C.Pa., 72 F.Supp. 795, modified 
on other grounds, C.A., 171 P.2d 
644. 

89. U.S.—Hardt v. Heller Bros. Co., 
supra. 

jgrev.—Casey v. Musgrave, 292 P.2d 
1066. 

Profit 

In determining reasonable value of 
a party’s services, it Is customary 
to consider, among other things, 
profits derived therefrom by the oth¬ 
er party. 

Or.—Mamon v. Vaughan Motor Co., 
219 P.2d 163, 189 Or. 339. 

■Mr^-g^-m-nTn limltatioii 

A defendant can never be enriched 
beyond value of services rendered 
but, if he cannot afford those 
services, contract implied from facts 
must be one that he could have af¬ 
forded and would be presumed to 
have made. 

N*.y.—^Moldauer v. Walzer, 96 N.T.S. 
2d 818, 197 Misc. 649. 

80. N.C.—^Turner v. Marsh Furni¬ 
ture Co., 9 S.B,2d 379, 217 N.C. 695. 

91. Pa.—Jolmson v. WanamaJcer, 20 
Pa.Co. 480. 

71 C.X p 163 note 5. 


92. Mo.— Corpus Juris cited in 
Baker v. Brown's Estate, 294 S.W. 
2d 22, 27. 

Tex.—^Ashmore v. Pike, Civ.App., 108 
S.W.2d 276. 

71 C.J. p 162 note 99. 

93. Ohio.—^Bagley v. Bates, Wright 
706. 

9d. Mo.— Cbrpus Juris cited in 
Baker v. Brown's Estate, 294 S.W. 
2d 22, 27. 

71 C.J. p 163 note 2. 

9& Tex.—^Ashmore v. Pike, Civ. 
App., 108 S.W.2d 276. 

96. Buie stated but held inapplica¬ 
ble 

Me.—Thurston v. Nutter, 139 A. 680, 
126 Me. 609. 

97. La.—Cook Russ v. Gulf Re¬ 

fining Co. of Louisiana, 111 So. 337, 
162 La. 945. 

71 C.J. p 163 note 4. 

98. N.H.—^Lemire v. Haley, 39 A.2d 
10, 93 N.H. 206. 

99. Mich.—Foley v. Platt, 63 N.W. 
520, 105 Mich. 635. 

71 C.J. p 163 note 6. 

1. U.S.—^Pollack V. Carlye Dress 
Corp., D.C.MO., 76 F.Supp. 765. 

2. N.T.—^Bent Steel Co. v. Western 
Elec. Co., 86 N.Y.S.2d 344, affirmed 
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85 N.T.S.2d 927, 274 App.Dlv. 1066, 
reargument and appeal denied 87 
N.Y.S.2d 427, 275 App.Div. 710. 

3. N.Y.—General Supply & Con¬ 
struction Co. V. Goelet, 133 N.Y.S. 
978, 149 App.Div. 80. 

4. U.S.—Hardt v. Heller Bros. Co., 
D.C.Pa., 72 F.Supp. 795, modified 
on other grounds, C.A., 171 F.2d 
644. 

Skill, knowledge, and experience in^ 
volved 

N.C.—Turner v. Marsh Furniture 
Co., 9 S.B.2d 379, 217 N.C. 695. 

5. N.J.—^Rowland v. Hudson Coun¬ 
ty, 80 A.2d 433, 7 N.J. 63. 

& Me.—Stockbridge v. Crooker, 34 
Me. 349, 56 Am.D. 662. 

71 C.J. p 163 note 8. 

7- N.Y.—^Klein v. American Cigar 
Co., 95 N.Y.S. 756, 108 App.Div. 
841. 

71 C.J. p 163 note 9. 

8. Ky.—Gross v. Courtley, 170 S.W. 
600, 161 Ky. 162. 

Gausman v. Paff, 10 Ky.L. 240. 

9. Ky.—Gross v. Courtley, 170 S.W. 
600, 161 Ky. 152. 

71 C.J. p 163 note 11. 

Particular amounts held excessive or 
not excessive see Infra subdivision 
c of this section. 
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exceptional about the services required, such fact 
•will be considered by way of limitation on the 
amount allowed.^® 

c. Excessive, Inadequate, or Seasonable Allow¬ 
ance 

No definite rule exists for the determination of wheth¬ 
er or not a recovery on a quantum meruit for services, 
work and labor, or incidental materials is excessive, rea¬ 
sonable, or inadequate, but each case is to be determined 
from the facts and circumstances thereof. 

No definite rule exists as to whether or not a re¬ 
covery on a quantum meruit for services, work and 
labor, or incidental materials is exccssive,li reason¬ 


able,or inadequate;^® but this is a matter to be 
determined from the facts and circumstances of 
each particular case, depending largely on the char¬ 
acter of the services or work and labor and the 
length of time taken to perform them.^* Where, 
however, the evidence as to the value of services 
or work and labor is undisputed, a recovep^ for 
more or less than the amount fixed by such evidence 
will be excessive^® or inadequate,^® as the case may 
be; and one cannot recover more than the highest 
value of his services, as testified to by himself.^'^ 
The amount admitted by plaintiff as necessary to 
complete a portion of the work for which full pay- 


la Ill.—^Lockwood V. Onion, 48 Ill. 
325. 

11. Okl.—Corpus juris qttioted in 
Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d 640, 643, 
136 Okl. 444. 

Pa.— Brocker v. Albo, Com.Pl., 90 
Pittsb.Leg.J. 443. 

71 C.J. P 163 note 14. 
aw Aimt held excessive 
U.g.—Hill V. Waxborg, C.A,Alaska, 
237 F.2d 936—HardL v. Heller Bros. 
Co., aA.Pa., 171 3«'.2d 644. 

La,—^Kemaghan & Cordill v. XJthofE. 
167 So. 695, ISO La, 791, 

Finley v. Danna, App., 76 So-d 
571 —Brous.«?ard v. Henry, App., 60 
So.2d 336—^Hopkins v. Dalferes, 
App., 153 So. 307. 

Mich.—Hesse v. Diehl, 271 N.W. 721, 
279 Mich. 168. | 

Mont— Lorang v. Flathead Commer¬ 
cial Co., 119 P.2a 273, 112 Mont 
146. 

R.I.—Lottinville v, Dwyer, 27 A.2d 
306, 68 II.I. 2G3. 

71 C.J. p 163 note 14 Cb] (1). 

AjnoniLt held not excessive 
(1) Generally. 

U.S.—Southern Painting Co, of Tenn. 
V. U. S. for Use of Silver, C.A 
Kan., 222 F.2d 431—U. S., for Use 
of Susi Contracting Co. v. 55ara 
Contracting Co., C.C.A.N.Y., 146 1<. 
2d COG. 

Cal.—Sully V. Kern Drilling Corp., 
272 P.2d 649. 126 C.A.2d 651. 

Ga.—Woodruff v. Trost, 37 S.E.2d 
426, 73 Ga.App. 608 —Sinclair v. 
Kelly, 177 S.B. 348, 60 Ga.App. 
135. 

Ky.—Armstrong's Committee y. 
Clark’s Adm’r, 72 S.W.2d 1006, 255 
Ky. 108. 

Mo.—^American Displays v. B. T. 
Swiney Motors, App., 240 S.W.2d 
732. 

Hev.—Casey v. Musgrave, 292 P.2d 
1066. 

H.T.—Siesel v. Barret Textile Corp., 
64 N.T.S.2d 223. 

Pa,—^Bickerton v. Tanney, 74 A.2d 
760, 167 Pa.Super. 219. 

Iti.—^Monacelli v. Hall, 42 A.2d 444, 
71 B.L 65. 


Tex.—Texas Associates v. Joe Bland 
Const Co., Civ.App., 222 S.W.2d 
413, error refused no reversible 
error, 

Vt—Collette V. Edgerton, 175 A. 227. 
107 Vt 6. 

71 C.J. p 163 note 14 [c] (1). 

(2) Amount of twenty-five dollars 
monthly for each child as reasonable 
value of services in maintaining and 
caring for small children. 

Okl.—Anderson v. Chrlstburgh, 55 P. 
2d 65, 176 Okl. 300. 

12. Okl.— Corpus Juris quoted la 
Braden Winch Co. v. Surface 
Equipment Co., 166 P.2d 640, 643, 
19G Okl. 444. 

71 O.J. P 164 note 15. 

Amount heia authorised or reasou- 

able y,. * qvr-vr 

—Pillois V. Billingsley, C.A.N.X., 
179 F.2d 205—U. S., for Use of Sual 
Contracting Co. v. Zara Contract¬ 
ing Co., C.A.N.Y., 146 F.2d 606. 

Nash V. Alaska Airlines, D.C.N. 
Y. 94 F.Supp. 428—^H. W. Kastor 
&’sons Advertising Co. v. Grove 
Laboratories, D.C.Mo., 68 F.Supp. 

1011. I 

Gal.— Geisenhoff v. Mabrey, 137 P.2d 
36, 68 C.A.2d 481. 

Colo.—Milner v. Ruthven, 178 P..^d 
417, 116 Colo. 22. 

Ill,—Burke v. Martin, 82 N.E.2d 610, 
335 lll.App. 642 —Grattan v. Ahl- 
berg Bearing Co., 32 N.B.2d 663, 
309 I11.APP. 128. ^ 

Ky.—Thompson v. Hunter’s Exr, 269 
S.W.2d 266. ^ 

La,—Mullen v. Pate, App., 195 So. 73 

_^Priede v. Myles Salt Co., App., 

177 So. 106. 

Minn.—Roberge v. Cambridge Co-op. 
Creamery, 79 N.W.2d 142, 248 

Minn. 184. 

Mo.—^Emerson v. Treadway, App., 270 
S.W.2d 014. 

Kev.—Casey v. Musgrave, 292 P.2d 
1066. 

N.Y.— Ambursen Engineering Corp. 
V. Fomento Industrial y Mercantil, 
S. A., 94 N.Y.S.2d 62, 276 App.Div. 
890, affirmed 93 N.B.2d 923, 301 N. 
Y. 651. 

Bent Steel Co. v. Western Elec. 
Co., 86 N.Y.S.2d 344, affirmed 85 N. 

823 


Y.S.2d 927, 274 App.Div. 1066, re- 
argrument and appeal denied 87 N. 
Y.S.2d 427, 275 App.Div. 710— 

Lynch v. Fusco, 66 N,Y.S.2d 484— 
Siesel V. Barret Textile Corp., 64 
N.Y.S.2d 223. 

HI.—Stuart v. Dobbs, 71 A.2d 885, 
76 R.I. 461. 

Tex.—^B1 alack v. Johnson, Civ.App., 
293 S.W.2d 811. 

Vt.—^Laline v. Desblens, 55 A. 2d 121, 
115 Vt. 165. 

Wash.—Losll V. Foster, 222 P.2d 824. 
37 Wash.2d 220. 

Wis .—^In re Breitzman’s Estate, 294 
N.W. 489, 236 Wis. 96. 

71 C.J. p 164 note 15 [a]. 

13. Okl. —Corpus juris quoted in 
Braden Winch Co. v. Surface 
Equipment Co., 166 P.2d 640, 643, 
X96 Okl. 444. 

71 C.J. p 164 note 16. 

Amount held inadequate 

La.—Bascle v. Perez, 71 So.2d 651, 
224 La. 1014. 

71 C.J. p 164 note 16 [a]. 

Amount held not inadequate 

Ky.—Carroll v. Parsons, 216 S.W.2d 
661, 308 Ky. 646. 

Or.—^Niedermeyer, Inc., v. Fehl, 33 
P.2d 960, 148 Or. 16, followed in 
Nledermeyer, Inc. v. Pacific Rec¬ 
ord Pub. Co., 33 P.2d 966, 147 Or. 
628, and motion denied Niedermey- 
er, Inc., v. Fehl, 36 P.2d 477, 148 
Or. 16. 

Tex.—Jay v. Whiteside, Civ.App., 205 
S.W.2d 389, error refused no re¬ 
versible error. 

71 C.J. p 164 note 16 [b], 

14. Okl.—Corpus Juris quoted in 
Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d 640, 643, 
196 Okl. 444. 

15. Iowa.—^Miller v. Bunn, 47 N.W. 
895, 82 Iowa 79. 

71 C.J. p 164 note 17. 

IS. N.T.—Giordano v. Height, 188 
N.y.S. 837. 

Tex.—Fagan v. White, 14 S.W. 1018, 
4 Tex.ACiv.Cas. S§ 27, 28. 

17. N.T.—Kassner v. Edsall, 92 N. 
Y.S. 288, 
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ment had been made should be deducted from the 
amount allowed plaintiffA^ 

§ 66(1). Effect of Express Contract 

The performer under an express contract fixing the 
compensation for services, work and labor, or incidental 
materials may recover the agreed price in an action 
therefor, but If he sues on a quantum meruit or a quan¬ 
tum valebat the measure of recovery Is the reasonable 
value of the work or materials and the contract price does 
not necessarily control the amount recoverable. 

The agreed price for services, work and labor, 
or incidental materials furnished under an express 
contract fixing the compensation may be recov¬ 
ered,and there are general statements to the effect 
that recovery must be in accordance with the terms 
of the contract and the agreed compensation.^^ 
Where, however, suit is brought on a quantum mer¬ 
uit or a quantum valebat the measure of recovery 
is the reasonable value of the work or materials ,21 
and the contract price does not necessarily control 
the amount recoverable.^^ 

The contract, however, is evidence to be consid¬ 
ered, with other evidence, as a guide in arriving at 


the reasonable value,23 and generally a recovery im 
quantum meruit may not exceed the amount fixed 
in the contract, if there is one.24 If the only evi¬ 
dence of value is a contract with respect thereto, 
the contract price becomes the quantum meruit and 
controls the amount of recoveo^^® 

Where maximum limit has been set by parties to 
the cost of work or materials, plaintiff may recover 
the reasonable value thereof within the maximum so- 
set,-® but not beyond such limit.27 

§ 66(2). -Contract Silent as to Compen¬ 

sation 

Where services are rendered or incidental materials, 
furnished under a contract not specifying the amount or 
compensation, the measure of recovery Is the fair andi 
reasonable value thereof. 

Where services are rendered, or incidental mate¬ 
rials furnished, under a contract not specifying the 
amount of compensation, as discussed supra § 29, 
the measure of recovery, in accordance with the 
rule governing contracts generally. Contracts § 
363, is the fair and reasonable value thereof,^^- 


18. Mich.—Irrigation Sales & Engi¬ 
neering Co. V. La Manila, 53 N.W. 
2d 647, 333 Mich. 621. 

19. Ky,—Cheatham’s BxT v. Parr, 
214 S.W.2d 95, 308 Ky. 183. 

Xlffeot of payaneat 
Where agreed price has been paid 
recovery cannot be had for the rea¬ 
sonable value of the services. 

Cal.—Wlllman v, Gustafson, 147 P.2d 
636, 63 C.A.2d 830. 

20. U.S.—Frank v. Allegheny Coun¬ 
ty, C.C.APa., 119 P.2d 614. 

Ala»—^Howell v. Dodd, 157 So. 211, 
229 Ala. 393. 

Pa.—Schlechter v. Poltz, 115 A.2d 
910, 179 Pa.Super. 119, 

Payment dependent on condition 
Under contract providing that 
owner should commence paying bal¬ 
ance for architect’s services when 
building was financed but silent as 
to whether architect or owner was to 
finance It, architect could not recover 
reasonable value of his services in 
making plans for building which was 
never erected because not financed. 
Colo.—Dilliard v. Wilson, 32 P.2d 263, 
95 Colo. 38. 

21. U.S.—Southern Painting Co. of 
Tenn. v. tJ. S. for Use of Sllber, C. 
A.Kan., 222 P.2d 431—U. S. Potash 
Co. V. McNutt, C.C.A.N.M.. 70 F.2d 
126, costs taxed 70 F.2d 1003. 

Ariz.—Southwestern Arizona Fruit & 
Irrigation Co. v. Cameron, 141 P. 
572,16 Ariz. 87. 

Mo.—Oliver L, Taetz, Inc. v, Groff, 
253 S.W.2d 824, 363 Mo. 825— 
Muench v. South Side Nat. Bank, 
261 S.W.2d L 


C. H. Robinson Co. v. Prissell, 
App,, 132 S.W.2d 1049—Fuldner v. 
Isaac T. Cook Co., App., 127 S.W. 
2d 726. 

Tenn.—Corpus Jhris cited iu Cook¬ 
sey V. Shanks, 136 S.W.2d 57, 59. 
23 Tenn.App. 695. 

Payment of mortgage 

In action to recover for board fur¬ 
nished defendant, measure of recov¬ 
ery was reasonable value of services 
rendered defendant, notwithstanding 
proof was that defendant agreed to 
pay off mortgage as compensation, 
where it appeared that defendant had 
not paid off mortgage. 

Ky.—^Armstrong’s Committee v. 

Clark’s Adm’r, 72 S.W.2d 1006, 255 
Ky. 108. 

22. U.S.—^Southern Painting Co. of 
Tenn. v. U. S, for Use of Silber, C. 
A.Kan„ 222 F.2d 431. 

Ariz,—Southwestern Arizona Fruit & 
Irrigation Co. v. Cameron, 141 P. 
572, 16 Ariz. 87. 

Tenn.—Corpus Jhxis cited iu Cook¬ 
sey V. Shanks, 136 S.W.2d 57, 59, 
23 Tenn.App. 595. 

Measure of damages for breach of 
contract: 

Generally see Damages S$ 73-78. 
Contract for: 

Board, lodging, or support see 
Damages § 79 b. 

Work, labor, and services see 
Damages § 79 a. 

23. CaL—^Ferrler v. Commercial 

Steel Corp., 298 P.2d 555, 142 C.A 
2d 424. I 

Tenn.—Corpus Juris cited in Cook-1 
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sey V. Shanks, 136 S.W.2d 67, 69,. 
23 Tenn.App. 696. 

Va.—Paschall & Gresham v. Gllliss,. 
75 S.E. 220, 113 Va. 643, Ann.Cas. 
1913B 778. 

24. Mo.—Martin v. Mercantile Trust 
Co., 293 S.W.2d 319—Oliver L. 
Taetz, Inc. v. Groff, 253 S.W.2d 824, 
363 Mo. 825. 

Cross V. Robinson, App., 281 S.. 
W.2d 22—C. H. Robinson Go. v. 
Frissell, App., 132 S.W.2d 1049— 
Fuldner v. Isaac T. Cook Co., App.,. 
127 S.W.2d 726. 

Mont.—Lorang v. Flathead Commer¬ 
cial Co., 119 P.2d 273, 112 MonL. 
146. 

25. N.T.—Ludlow ▼. Dole, 62 N.T.. 
617. 

26. U.S.—U. S. Potash Co. v. Mc¬ 
Nutt. C.C.A.N.M., 70 F.2d 126, costs, 
taxed 70 F.2d 1003. 

71 C.J. p 164 note 25. 

27. U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, supra. 

71 C.J. p 164 note 26. 

Dispute as to terms 
Obligation of unambiguous spcclab 
contract for services is not discharg¬ 
ed by subseoLuent dispute as to terms, 
so as to permit plaintiff to recover 
reasonable value of services in ex¬ 
cess of compensation provided for ini 
special contract. 

U.S.—U. S. Potash Co. v. McNutt,, 
supra. 

28. U.S.—^Bale v. Oliver, D.C.Alas- 
ka, 110 F.Supp. 484—^Hardt v. Hel¬ 
ler Bros. Co., D.C.Pa., 72 F.Supp. 
796, modified on other grounds, C.. 
A., 171 F.2d 644. 
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less anything paid on account.29 In such case, 
the contract has no effect on the amount of recov¬ 
ery,^® and the measure of recovery cannot be lim¬ 
ited by the contract.^l 

Wlicre the contract does not cover compensation 
for a particular kind of work the performer is not 
restricted to recovery of the contract price in re¬ 
spect of such work.32 ^Iso, where a special contract 
provides for the rate or amount of compensation 
in one contingency, but not in another, and where 
suit is brought on a quantum meruit under the lat¬ 
ter, the contract does not control the amount of re¬ 
covery.^* 

g 66(3). -Invalid or Unenforceable Con¬ 

tract 

The measure of recovery for work or incidental ma¬ 
terials furnished under an invalid or unenforceable con¬ 
tract is the reasonable value thereof. 

Where recovery on a quantum meruit or quantum 
valcbat is permitted for work or incidental materials 
furnished under an invalid or unenforceable con¬ 
tract, as discussed supra § 30, the measure of recov¬ 
ery is ordinarily the reasonable value thereof,*^ or 
the customary rate of pay for such work in the 
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community at the time the work was performed,® 
or the value of the services rendered, less the ben¬ 
efits received under the unenforceable contract.*® 
It is not the lost fruits of the contract or the dam¬ 
ages sustained.**^ In a proper case recovery may 
also be had for the reasonable value of time lost 
through defendant’s fault while waiting to work at 
defendant’s request.** 

The unenforceable agreement may be considered 
in estimating the reasonable value of the work.*® 
In some jurisdictions the contract is not control¬ 
ling;^® but in others it has been held that where, 
although the contract is illegal, the subject matter 
is a proper subject of contract and service was per¬ 
formed or material or equipment furnished in good 
faith, the right of recovery in quantum exists up 
to the limit, but not beyond, what would have been 
recoverable under a valid contract covering the 
same subject matter.^^ Where an unenforceable 
contract has been partially performed plaintiff is not 
entitled to recover at the contract rate, when that is 
greater than the reasonable value of the services 
rendered,42 nor may he recover anything more 
where the full reasonable value of his work has al¬ 
ready been paid.4* 


•Cal.—Freeman v. Jergrlns, 271 P.2d 
210, 126 C.A.2d 536—Geisenhoff v. 
Mabroy, 137 P.2d 36, 68 C.A.2d 481. 
Ill.—Grattan v. Ahlbcrff Bcarlngr Co., 
32 N.E.3d 663, 300 Ill.App. 128. 
Ind.—Bennett v. Wampler, 8 N.E.2d 
117, 104 Ind.App. 173. 

Iowa.—Drake v. Block, 74 N.W.2d 
677, 247 Iowa 617. 

Ky.—Cheatham’s Bx’r v. Parr, 214 
S.W.2d on, 308 Ky. 183. 

—Corpus Joris quoted In Lee v. 
National Cylinder Gas Co., App., 
68 So.2d 668, 672—Frlcde v. Myles 
Salt Co., App„ 177 So. 105. 

N.J.—Olmbel v. Laird & Co., 194 A. 

616, 119 N.J.Law 170. 

N.Y.—Lynch v. Fusco, 66 N.T.S.2d 
434 —^Moore v. Mason & Hanger 
Co., 35 N.T.S.2d 687. 

N.C.—Thormer v. Lexington Mail Or¬ 
der Co., 86 S.E.2d 140, 241 N.C. 249 
—Turner v. Marsh Furniture Co., 
0 S.E.2d 379, 217 N.C. 696. 

Ohio.—^Weber v. Billman, 136 N.E.2d 
866 , 166 Ohio St 431. 

Tanskl v. White, 109 N.E.2d 819, 
92 Ohio App. 411. 

Okl.—Braden Winch Co. v. Surface 
Equipment Co., 165 P.2d 640, 196 
Okl. 444. 

Pa.—Schlechter v. Foltz, 115 A.2d 
910, 179 Pa.Super. 119—Rldder 

Bros. V. Strassburger, 36 A.2d 191. 
154 Pa.Super. 624. 

Tenn.—Cooksey v. Shanks, 186 S.W. 

2d 67, 23 Tenn.App. 596. 

71 C.J. p 165 note 29. 


29. HI.—Ennis v. Pullman Palace- 
Car Co., 46 N.B. 439, 165 Ill. 161. 

30. Mo.—Christine v. Luyties, 217 
S.W. 66. 280 Mo. 416. 

71 C.J. p 166 note 31. 

Estimate not controlling 

Contractor’s recovery for labor and 
materials furnished in construction 
of house is not limited to difference 
between what contractor had been 
paid on account and amount shown 
on contractor’s estimate, since esti¬ 
mate is not contract between parties. 
Mo.—^Beeler v. Miller, App., 264 S.W. 

2d 986. 

Bough guess 

Where plaintiff refused to put a 
limit on cost of plumbing work which 
defendant wished to have him per¬ 
form but merely made a “rough 
guess” that it would not exceed a^ 
stated figure, plaintiff was not lim¬ 
ited to such figure but could recov¬ 
er for reasonable value of work per¬ 
formed. 

N.T.—Lynch v. Pusco, 66 N.T.S.2d 
484. 

31 . Okl.—^Hunt V, Van Slclen, 276 
P. 182, 136 Okl. 69. 

71 C.J. P 164 note 27. 

32 . Mo,—W, W. Brown Const. Co. 
V. Macarthur Bros. Co., 130 S.W. 
104, 236 Mo. 41. 

71 C.J. p 166 note 82. 

33 . N.J.—Kleramt v. Teskel, 131 A. 
871, 102 N.J.Law 418. 

71 C.J. p 166 note 33. 
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34 . Tex—Colbert v. Dallas Joint 
Stock Land Bank, 160 S.W.2d 771, 
136 Tex 268. 

Utah.—^Baugh v. Darley, 184 P.2d 
335, 112 Utah 1. 

71 C.J. P 166 note 36. 

35- Wis.—Mead v. Ringllng, 64 N.W. 
2d 222, 266 Wis. 623, rehearing de¬ 
nied and opinion amended on other 
grounds 65 N.W.ad 35, 266 Wis. 
523. 

36. Minn.—Roske v. Ilykanyics, 46 
N.W.2d 769, 232 Minn. 383. 

37 . Utah.—^Baugh v. Darley, 184 P. 
2d 335,112 Utah 1. 

38. Ky.—Randolph v. Castle, 228 S. 
W. 418,190 Ky. 776. 

71 C.J. p 165 note 36. 

39 . N.H.—Ham v. Goodrich, 37 N.H. 
186. 

40. N.H.—Ham v. Goodrich, supra. 
S.D.—^Fehlhafer v. Reiners, 167 N.W. 

1068, 37 S.D. 289. 

71 C.J. p 166 note 38. 

41. Neb.—^Warren v. Stanton Coun¬ 
ty, 22 N.W.2d 287, 147 Neb. 32. 

42. N.T,—Galvin v, Prentice, 45 N. 
T. 162, 6 Am.R. 68. 

71 C.J. p 166 note 39. 

43 . Wash.—O’Donnell v. James E. 
Sipprell, Inc., 1 P.2d 322, 163 Wash. 
369, 76 A.L.R. 1405. 

71 C.J. p 166 note 40. 

Payment as a defense generally see 
supra § 40. 
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It has been held that where plaintiff abandoned an 
unenforceable contract before completion of the 
work his recovery should be measured by the bene¬ 
fit to defendant rather than the ordinary value of 
the services.^^ Where work is done, the parties 
supposing the price to be fixed by contract, but in 
fact there is no contract, the reasonable value of 

the work may be recovered.^5 

§ 66(4). -Rescission of Contract 

a. In general 

b. Benefit to recipient 

c. Contract as controlling amount of re¬ 

covery 

a. In General 

Where a contract for work and labor or Incidental 
materials has been abandoned by both parties or re¬ 
scinded, the measure of recovery in an action on quantum 
meruit Is the reasonable value of the work or materials. 

Where a contract for work and labor or inci¬ 
dental materials has been abandoned by both parties, 
or rescinded, as for breach of the recipient, and 
suit is brought on a quantum meruit or quantum 
valebat, as discussed supra § 31, plaintiff may re¬ 
cover the reasonable value of the work or mate- 
rials^6 less anything paid him on account,and 
subject to deduction of damages sustained by the 
recipient where the performer acquiesced in can¬ 
cellation of the contract by the recipient for the per¬ 
former’s default.“*8 

Where an article is ordered of a manufacturer 
at a specified price and materials are used and work 
done toward its construction, but before it is com¬ 
pleted the order is countermanded and the materials 
remain in the manufacturer’s hands, it has been held 
that in a suit on the contract the value of the labor 
expended on the materials is not the proper criterion 
of plaintiffs recovery.^® 

On tsTfninotion of contrcLCt puTsuowi to option of 
defendant, it has been held that plaintiff may recover 


the reasonable value of his services,50 although 
there is also authority to the contrary.5^- 

Payment in other than money. Where the recipi¬ 
ent of services breaches his contract to pay the per¬ 
former in something other than money, the 
is entitled to the reasonable value of his services 
or to the equivalent of property which the recipient 
had contracted to give as compensation but failed 
to give.5* 


b. Benefit to Becipient 


Recovery in an action on the common counts follow¬ 
ing the recipient's breach or rescission of the contract 
generally is measured by the market value cf the work 
and not by their benefit to the recipient. 


Where the performer sues under the common 
counts following the recipient’s breach of contract, 
in accordance with the rules discussed supra § 31, 
recovery is measured by the market value of the 
work or materials, and not by their benefit to the 
recipient,®* and plaintiff is not restricted in his re¬ 
covery to the “reasonable value to defendant” as 
contradistinguished from mere “reasonable val- 
ue.”55 It has been held that recovery should be the 
reasonable value of the services rendered in the 
light of the benefits conferred.56 Under still other 
authority, the measure of the value of the services 
rendered is the value to defendant, and not the cost 
to plaintiff in performing the services.®’ 


c. Contract as Controlling Amount of Recovery 

(a) On rescission by mutual agreement 

(b) On rescission for recipient’s breach 

(c) On rescission for performer’s breach 


(a) On Rescission by Mutual Agreement 

Generally, where a contract for work and materials 
has been rescinded by mutual agreement recovery of the 
reasonable value of the work or materials is measured by 
the contract rate. 

Where the contract has been rescinded by mutual 
agreement or abandoned by consent of both parties, 
it is generally held that plaintiff’s recovery of the 


44 , Conn.—Clark v. Terry, 25 Conn. 
395. 

45. Ky.—Lanins & Merster v. 
Woods, 4 Ky.L. 365. 

40 , xj.S.—H. W. Kastor & Sons Ad- 
vertisingr Co. v. Grove Laborato¬ 
ries, D.C.MO.. 58 F.Supp. 1011. 

Cal.—Oliver v. Campbell, 273 P.2d 
15, 43 C.2d 298. 

71 aJ. P 166 note 44. 

47 , Mich.—^Adams v. Healy, 198 N. 
W. 684, 227 Mich. 159. 

71 C.J. p 166 note 46. 

48. K.T.—General Supply & Con¬ 


struction Co. V. Goelet, 133 N.Y.S. j 
978, 149 App.Div. 80. | 

48. Mich.—^Hosmer v. Wilson, 7 
Mich. 294, 74 Am.D. 716. 

Recovery in auantum meruit as de¬ 
nied under such circumstances see 
supra § 35. 

50. Iowa.—^Barr v. Van Luyn, 45 
Iowa 228. 

51. N.T.—Kandall v. Michelin Tire 
Co., 244 N.T.S, 44, 137 Misc. 670. 

71 C.J. p 166 note 49. 

52. Ky.—^Burchett v. Louisa Ligrht 
& Power Co., 31 S.W.2d 373, 236 Ky. 
296. 

71 C.J. p 166 note 50. 
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53 . Ill.—^Laymon v. Francis' Estate, 
213 IlLApp. 82. 

54 . U.S.—U. S., for Use of Susi Con¬ 
tracting Co. V. Zara Contracting 
Co., C.C.AN.T., 146 F.2d 606— 
Schwasnick v. Blandin, C.C.A.Vt., 
65 F.2d 354. 

55 . Mo.—^Bradley Heating Co. v. 
Thomas M. Sayman Kealty & In¬ 
vestment Co., 201 S.W. 864. 

71 C.J. P 166 note 54. 

56. Colo.—Milner v. Ruthven, 178 
P.2d 417, 116 Colo. 22. 

57 . Ariz.—Spitalny v. Tanner Const. 
Co., 254 P.2d 440, 75 Ariz. 192. 
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reasonable value of work or materials is measured 
by the contract,58 which contract rate is control¬ 
ling,59 as where the contract was terminated pur¬ 
suant to option therein,50 and that the amount of 
plaintiff^s recovery may not exceed the value fixed 
by the contract.5i Other authority, however, is 
to the effect that the special contract is not conclu¬ 
sive on the issue of value,®^ and that while the stip¬ 
ulated price in a contract claimed to have been aban¬ 
doned by the recipient may be considered together 
with other evidence in determining fair and rea¬ 
sonable value, it is not conclusive.53 The recovery 
need not necessarily be equal to or exceed the con¬ 
tract price.5^ The contract price does not control 
as to work performed after mutual abandonment of 
the contract.55 

(b) On Rescission for Recipient’s Breach 

Where a contract for work and labor or Incidental 
materials has been rescinded for the recipient's breach, 
the rescinded contract may be considered, but is not con¬ 
trolling, in determining the amount of recovery In an 
action on quantum meruit for the work and materials. 

Where plaintiff has rescinded a contract for work 
and labor for defendant’s breach and thereafter 
plaintiff sues on an implied contract for the reason¬ 
able value of work or materials, the rescinded con¬ 
tract may be considered in assessing the amount of 
recovery.®® The rescinded contract, however, is not 
controlling with respect to the amount of recovery,®’ 
or terms of payment.®* Plaintiff is entitled to the 
reasonable value of the work or materials not lim¬ 
ited by the contract price,®® except that for services 
for which a price is apportioned by the contract he 


WORK & LABOR ^ 66(4)-66(5) 

is entitled to receive only the contract price.^5 There 
is, however, some authority to the effect that recov¬ 
ery in quantum meruit cannot exceed the value as 
fixed by the contract,^^ or the prospective benefits 
which plaintiff would have received if the contract 
had been completedJ^ 

Where performer does not exercise right to re¬ 
scind he can recover under the common counts only 
in accordance with the contract.78 

(c) On Rescission for Performer’s Breach 

In an action on quantum meruit for work and mate¬ 
rials furnished under a contract rescinded by the recip¬ 
ient for breach by the performer, the measure of recov¬ 
ery may not exceed the rate fixed In the contract. 

On rescission of a contract by the recipient of 
work or materials for breach by the performer, in 
a suit as on quantum meruit by the latter for work 
or materials furnished prior to rescission recovery 
of the reasonable value thereof may not exceed the 
rate fixed in the contract^^ 

§ 66(5). -Performance of Contract 

Where suit is brought as on a quantum meruit for 
services performed under a contract, the amount of re¬ 
covery is the reasonable value of the services, which or¬ 
dinarily Is the contract price, but the recovery may not 
exceed the contract price. 

Where suit is brought as on a quantum meruit for 
services fully performed under an express contract 
in accordance with the rules discussed supra § 32, 
plaintiff may recover the reasonable value of the 
services not exceeding the contract price.'^S in 
such case plaintiff may use the contract as a basis 
for computing the amount due,*^5 and the measure 


58. Ala.—Hunt V. Test, 8 Ala. 713, 
42 Am.H. G59. 

71 C.J. p 167 note BG. 

59 . N.Y.—Jeffery v. Walker, 2B N.Y. 
S. IGl, 73 Hun 631. 

71 C.J. p 167 note 56. 

60. N.Y.—Randall v. Mlchelin Tire 
Co., 244 N.Y.S. 44, 137 Mlsc. 670. 

61. Ga.—^River View Land, etc., Co. 
v. Jones, 68 S.E. 620, 8 Ga.App. 00. 

71 C.J. P 167 note 58. 

62. U.S.—U. S. for Use of Wander 

v. Brotherton, B.C-N-Y., 106 P. 

Supp. 353. 

71 C.J. p 167 note 59. 

63. U.S.—U. S. for Use of Wander 
v. Brotherton, supra. 

64. U.S.—^U. S. for Use of Wander 
V. Brotherton, supra. 

65. Ind.—Mills v. Riley, 7 Ind, 137. 

66 . Cal.—Oliver v. Campbell, 273 P. 
2d 15, 43 C.2d 298. 

Laiblin v. San Joaquin Agricul¬ 
tural Corporation, 213 P. 629, 60 C. 
A. 516. 


67. Cal.—Oliver v. Campbell, 273 P. 

2 d 15, 43 C.2d 298. ! 

71 C.J. p 167 note 62. 

68 . U.S.—New Jersey Shipbuilding: 
& Dredging: Co. v. Long Beach on 
the Ocean, D.C.N.Y.. 12 P.2d 111. 

71 C,J. p 167 note 63. 

69. Cal.—Oliver v. Campbell, 273 P. 
2 d 15, 43 C.2d 298. 

71 C.J. p 167 note 64. 

70. Cal.—Oliver v. Campbell, supra. 

71 . Ill.—^PolUott V. Hunt, 21 Ill. 654. 
71 C.J. P 167 note 65. 

72. Ind.—^Mug v. Ostendorf, 96 N.B. 
780, 49 Ind.App. 71. 

71 C.J. p 168 note 66. 

73 . Me.—^Prest v. Inhabitants of 
Town of Farmington, 104 A* 621, 
117 Me. 348, 2 A.L.R. 1390. 

71 C.J. p 168 note 67. 

74 . Ind.—Gibson Co. v. Morton, 48 
N.E. 430, 88 Ind.App. 685, 

71 C.J. P 168 note 68. 
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76. U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, C.C.A.N.M.. 70 F.2d 126, costs 
taxed 70 F.2d 1003. 

Mo.—Oliver L. Taetz, Inc. v. Groff, 
263 S.W.2d 824, 363 Mo. 825. 

Stewart v. Droste, App., 294 S.W. 
2d 600—^Puldner v. Isaac T. Cook 
Co., App., 127 S.W.2d 726—Aldridge 
V. Shelton's Estate, App., 86 S.W. 
2d 395. 

70 C.J. p 168 note 73. 

76. Mo.—Aldridge v. Shelton’s Es¬ 
tate, supra. 

71 C.J. p 168 note 71. 

Market value immaterial 

In action for work and materials 
in operating crane, request for ruling 
that plaintiff could recover only fair 
market value of work and labor was 
properly refused where contract was 
for a fixed price per hour and all 
work and materials claimed were 
performed and used. 

Mass.—James B. Rendle Co. v. Con¬ 
ley & Daggett, 48 N.E.2d 676, 313 
Mass. 712. 
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§§ 66(5)-66(6) WORK & LABOR 

of damages is the difference between the amount 
paid and the amount due under the contract.77 

Generally speaking, the contract price becomes 
the quantum meruit,*^ ^ or prima facie it is the rea¬ 
sonable value of the service and the amount of 
recovery should be neither more®® nor less®^ than 
the stipulated price. Where the action is for con¬ 
tinuing services made at the request of the promisor 
for compensation to be paid on the termination of 
the services, as at the death of the promisor, recov¬ 
ery may be had for the reasonable value of such 
continuing services, as distinguished from the con¬ 
tract price therefor.®^ 

Where insanity of recipient prevents fulfillment 
of contract in respect of compensation, one who has 
fully performed may recover the reasonable value 
of his services not in excess of the value of prop¬ 
erty which he was to receive under the contract.®® 

In case of contract to pay partly in cash and parU 
ly in property for services, on breach by the recip¬ 
ient the performer may in quantum meruit recover 
the full reasonable value of his services in cash,®^ 
and may not be compelled to accept part in prop- 

erty.®5 

Special contract; parol modification. The price 
for work done in part under a special contract and 
in part under a parol modification thereof should be 
controlled by the special contract as far as done in 
pursuance of the latter.®® 

Substituted agreement Where an agreement for 
the reasonable value of the services is substituted 
for the prior contract expressly fixing the rate of 
compensation, the case is not within the rule which 


restricts recovery in quantum meruit for services 
under a fully executed contract to the reasonable 
value not exceeding the contract price,and under 
such circumstances plaintiff is entitled to the reason¬ 
able value of his services irrespective of the rate 
fixed by the original contract.®® 

Where there was enforceable estimate falling 
short of a contract, it has been held that the amount 
recovered could not exceed such estimate.®® 

§ 66(6).-Performance Not in 

Strict Compliance with Contract 

a. In general 

b. Effect of acceptance of imperfect 

work 

a. Ill (^neral 

The measure of recovery on quantum meruit for work 
performed not In strict compliance with the contract 
therefor is the contract price less damages for imperfec¬ 
tions. 

Where plaintiff is entitled to recover as on quan¬ 
tum meruit or quantum valebat for performance not 
in strict compliance with the terms of a special con¬ 
tract, as discussed supra § 33, the measure of his. 
recovery is ordinarily the contract price less dam¬ 
ages for imperfections.®® It has been said that the 
yardstick of recovery is the reasonable value of the 
work or materials,®^ or the benefit received,®® that 
is, reasonable value as computed with due reference 
to the value if performed in accordance with con¬ 
tract specifications and to damages sustained by de¬ 
fendant through defective performance.®® The con¬ 
tract, however, is evidence of value®^ and continues 
to measure liability,®5 and while plaintiff cannot re- 


77. Or.—Sinnock v. Zimmerman, 284 
P. 838, 132 Or. 137. 

70 C.Jr. p 168 note 72. 

78. tJ.S.—XJ. S. Potash Co. v. Mc¬ 
Nutt, C.C.A.N.M.. 70 P.2d 126, costs 
taxed 70 F.2d 1003. 

70 C.J. p 168 note 70- 

Agrreed ooxnpensatioii 
Where parties to a contract agree 

on a compensation, agreed compen¬ 
sation is considered reasonable. 

Or.—^Mamon v. Vaughan Motor Co., 
219 P.2d 163, 189 Or. 839. 

79. Mo.—Oliver L. Taetz, Inc. v. 
GrofC, 253 S.W.2d 824, 363 Mo. 826. 

Stewart v. Droste, App., 294 S. 
W.2d 600—^Puldner v. Isaac T. Cook 
Co., App., 127 S.W.2d 726. 

U.S.—U. S. Potash Co. v. Mc¬ 
Nutt, aC.A.N.M., 70 F.2d 126, costs 
taxed 70 F.2d 1003. 

Mo.—Oliver L. Taetz, Inc. v. Groff, 
253 S.W.2d 824, 863 Mo. 825. 


Fuldner v. Isaac T. Cook Co., 
App., 127 S.W.2d 726—Aldridge v. 
Shelton's Estate, App., 86 S.W.2d 
395. 

71 C.J. p 168 note 74. 

81. Ill,—Benner ▼. Dove, 119 N.B. 
349, 283 Ill. 318. 

71 C.J. p 169 note 76. 

82. Cal.—^Reeves v. Vallow, 104 P. 
2d 1017, 16 C,2d 96. 

Mo.—Muench v. South Side Nat. 
Bank, 261 S.W.2d 1. 

83. Ga.—^Hudson v. Hudson, 16 S.E. 
349, 90 Ga. 581. 

84. Tex.—Cunningham v. Para¬ 

mount Oil & Gas Co., Civ.App., 252 
S.W. 888. 

71 C.J. p 169 note 78. 

85. Tex.—Cunningham v. Para¬ 

mount Oil & Gas Co., supra. 

71 C.J. p 169 note 79. 

86. Ind.—Garver v. Daubenspeck, 22 
Ind. 238. 


87. Ariz.—Dey v. Hill, 181 P. 462, 20* 
Ariz. 466. 

8a Ariz.-Dey v. Hill, supra. 

89. U.S.—The M. F. Parker, D.C.Va.^ 
88 F. 853. 

71 C.J. p 169 note 83. 

90. La.—Bouterle v. Carre, App., 6. 
So.2d 218. 

71 C.J. p 169 note 85. 

91. Mich.—Germain v. Stanton Un¬ 
ion School Dist., 122 N.W. 524, 123- 
N.W. 798, 168 Mich. 214. 

71 C.J. p 169 note 86. 

92. Ky.—^Anglin v. Simpson's Adm'r, 
296 S.W. 868. 220 Ky. 662—Jackson. 
Lumber & Supply Co. v. Deaton,. 
272 S.W. 717, 20D Ky. 239. 

9a Tex.—^Bratcher v. Moore, Civ.- 
App., 219 S.W.2d 627. 

71 C.J. P 169 note 88. 

94. Md.—J. L. Robinson Const Co.. 
V. Barry, 108 A. 688, 136 Md. 276. 

95. Mass.—^Buttrick Lumber Co. v. 
Collins, 89 N.E. 138, 202 Mass. 413. 
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cover the contract price if his work is worth less,^® 
he will not necessarily be limited to a quantum mer¬ 
uit less than the stipulated contract price.^7 

On the other hand, recovery on the basis of an 
implied contract cannot exceed the amount stipu¬ 
lated in the special contract,® 8 and where defend¬ 
ant has suffered by plaintiff’s failure to fulfill the 
contract in all particulars, there should be deducted 
from the contract price enough to enable the for¬ 
mer to make good his loss,®^ and to compensate him 
for imperfections in the work or materials.^ 

h. Effect of Acceptance of Imperfect Work 

The measure of recovery on quantum meruit for Im¬ 
perfect work performed under an express contract and 
accepted by the plaintiff is its reasonable value. 

Where defendant accepts plaintiff’s imperfect 
work, the measure of recovery is its reasonable val¬ 
ue,® less the expense to defendant for correcting 
imperfections.® It has been held, however, that 
where one accepts the result of another's work aft¬ 
er discovering alleged defects therein, he is bound 
by his acceptance and is not entitled to any deduc¬ 
tion from the price.^ 

§ 66(7).-Untimely Performance 

Where the work was completed after the expiration 
of the time stipulated In the contract, the amount of the 
plaintiff’s recovery cannot exceed the contract price, and 
ordinarily It Is the contract price less the damage caused 
by the delay. 

Where plaintiff is entitled to recovery on the basis 
of an implied contract for work completed after ex¬ 
piration of the time stipulated in a special contract, 
as discussed supra § 32, plaintiff is confined to the 
rate of compensation fixed by the contract.® In such 


WORK & LABOR §§ 66(6)-66(8) 

case, the measure of his recovery will ordinarily be 
the contract price less such damage as may have 
been caused defendant by the delay.® If, however, 
the delay in performance was due to the fault of 
defendant, and plaintiff continued with the work 
after the time for completing it until he was com¬ 
pelled to abandon it, he is not governed by the 
terms of the contract or limited to the contract 
price,and may recover the reasonable value of the 
services rendered.® 

§ 66(8).-Part Performance 

a. Where full performance excused 

b. Where full performance not excused 

a. Where Pull PeTformance Excused 

(a) In general 

(b) By illness or death of performer 

(c) By cause for which neither party 

responsible 

(a) In General 

Where the defendant prevented the plaintiff’s full 
performance of the contract, the plaintiff may recover 
the reasonable value of the work or materials without 
diminution for damages suffered by the other party as 
a result of the partial performance. 

Where plaintiff is entitled to recover under the 
common counts for part performance on defendant’s 
prevention of full performance, as where defendant 
cancels the contract, discharges plaintiff, or other¬ 
wise stops plaintiffs performance, as discussed supra 
§ 35, he may recover the reasonable value of the 
work or materials,® whether or not it is of value 
to defendant,!® without diminution for damages 


96. Mich.—Allen v. McKlbbln, 6 
Mich. 449. 

71 O.J. p 170 note 91. 

97. Tox.—Deal v. Craven, Civ.App., 
266 S.W. 426. 

71 C.J. p 170 note 92. 

98. Mich.—Allen v. McKlbbin, 6 
Mich. 449. 

71 C.J. p 170 note 93. 

99. Mass.—Glazer v. Schwartz, 176 
N.B. 613, 276 Mass. 64. 

71 C. J. p 170 note 94. 

1 . Va.—Smith v. Packard, 27 S.B. 
586, 94 Va. 730. 

71 C.J. p 170 note 96. 

2 . Teac.—Bratcher v. Moore, Civ. 
App., 219 S.W.2d 627. 

71 C.J. P 170 note 96. 

3. Teac-Bratcher v. Moore, supra. 

4 . N.T.—Martin B. Brown Co. v. 
Yardum, 51 N.T.S. 364, 23 Misc. 
762 

71 C.J. p 170 note 97. 


5. N.C.—^Farmer v. Francis, 34 N.C. 
282. 

71 C.J. p 170 note 99. 

6 . Md.—John Cowan v. Meyer, 94 A. 
IS, 126 Md. 450. 

Or.—Inland Const. Co. v. City of 
Pendleton, 242 P. 842, 116 Or. 668. 

7. Tex.—Teawis Associates v. Joe 
Bland Const. Co., Civ.App., 222 S. 
W.2d 413, error refused no reversi¬ 
ble error. 

a Tex.—Texas Associates v. Joe 
Bland Const. Co., supra. 

9 . U.S.—Southern Painting Co. of 
Tenn. v. U. S. for Use of Silver, C. 
AKan., 222 F.2d 431—U. S., for 
Use of Susi Contracting Co. v. 
Zara Contracting Co., C.C.AN.y., 
146 F.2d 606. 

Cal.—Oliver v. Campbell, 273 P.2d 
15, 43 C.2d 298. 

Mo.—Rodgers v. Levy, App., 199 S. 
W,2d 79—Graves v. Merchants & 
Mechanics Mut. Fire Ins. Co., 139 
S.W.2d 1039, 236 MoJVpp. 643. 
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N.Y.—Smith v. Brocton Preserving 
Co., 296 N.Y.S. 281, 251 App.Dlv. 
102 . 

Slcsel V. Barret Textile Corp., 64 
N.Y.S.2d 223. 

71 C.J. p 170 note $. 

Overhead 

In action in quantum moruit to re¬ 
cover reasonable value of services 
performed and materials furnished 
on ground that other party had 
breached the contract, allowance of 
overhead as an item of recovery was 
proper and an allowance of ten per 
cent for overhead was not arbitrary 
or unreasonable. 

U.S.—SofarelU Broa v. Elgin, C.CJL 
Md., 129 F.2d 785. 

10 . N.T.—Slesel v. Barret Textile 
Corp., 64 W'.Y.S.2d 223. 

Plans not used 

Where plaintlilf was to receive 
specified per cent of construction 
cost for preparation of plans for 
structure and obtaining bids and su- 
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% 66(8) WORK & LABOR 

suffered by the other party as a result of incomplete | 
performance.!! Recovery, however, will be limited 
■to such reasonable value.!® 

Reasonable value is to be computed, not by the 
extent to which defendant’s total wealth has been 
increased by the services and materials which con¬ 
stituted the part performance, but by the amount 
for which they could have been purchased from one 
in plaintiff’s position at the time they were r^- 
dered.!S it may be computed in accordance with 
-contract provisions in the absence of evidence show¬ 
ing it unfair to do so,!* and the stipulations of the 
•contract are relevant and may be considered in 
-determining the amount of recovery.!® 

Some authorities hold that the contract provisions 
-are merely evidence of reasonable value,!® and do 
-not in themselves measure the rate of recovery,!! 
■and that the recovery may be for whatever the 
work is worth, regardless of the contract price.!® 
The contract rate or unit price does not limit the 
recovery.!® Plaintiff is permitted to recover a 
proved reasonable value in excess of the contract 
price,®® and he is not restricted to a pro rata share 
•of it,®! but plaintiff is entitled to receive only the 
• contract price for services for which a price is 
apportioned by the contract.®® The amount allowed 
as reasonable value, however, cannot exceed the 


total contract price,®® the authorities, in some in¬ 
stances, stating the rule to be that plaintiff may 
recover the reasonable value not exceeding the con- 
tract price.2^ 

Abandonment as of right. Although one has the 
right, under his contract, to abandon it, if he does 
so he can recover only the value of the work done 
measured according to the contract.^^ 


(b) By Illness or Death of Performer 

Where performance of the contract is prevented by 
the Illness op death of the performer, recovery may be 
had for the reasonable value of the services rendered, or 
arMniint Of the contpact pplce* 




Where a performer prevented by illness from 
completing his contract sues on a quantum meruit, 
he may recover the reasonable value of his serv¬ 
ices,®® although the amount is subject to deduction 
for damages resulting from failure to complete the 
contract.®! He may not recover a sum far in ex¬ 
cess of what he was to receive under the contract.®® 


Where completion of the contract was prevented 
by death of the performer, recovery is allowed of an 
apportionable amount,®® or of the reasonable value 
of the services rendered, not exceeding the sum or 
rate fixed by the contract,®® or the reasonable value 
of the work done and materials furnished less any 
payments made and any damage defendant suf- 


-pervislon of construction but defend- 
.ant breached contract and had struc¬ 
ture constructed according to plan 
not prepared by plaintiff, plaintiff 
was not limited to specified per cent 
.of actual cost of final Job but on 
OLuantum meruit basis was entitled 
to reasonable value of his work. 
p.C.—Sterling v. Marshall, Mun, 
App., 64 A2d 363. 

11. Mo.—^Moore v. Normal School 
Dist No. 2, 116 S.W. 6, 215 Mo. 
706. 

71 C.J. P 170 note 6. 

12- Mo.—Kansas City Structural 
Steel Co. V. Athletic Bldg. Ass’n, 
249 S.W. 922, 297 Mo. 616. 

71 C.J. P 171 note 6. 

Exclusion of profits under contract 
see infra § 67 b. 

13 . U.S.—U. S., for Use of Susi Con¬ 
tracting Co. V. Zara Contracting 
Co., C.C.A.N.T., 146 F.2d 606. | 

114. U.S.—U. S., for Use of Susi Con- ^ 
tracting Co. v. Zara Contracting 
Co., supra. 

*71 C.J. P 171 note 8. 
jLuoimt due for completed contract 
Amoimt plaintiff would have been 
•entitled to receive if the contract 
had not been terminated may be con- 
:eidered. 

H. W. Kastor & Sons Advertis¬ 
ing Co. V. Grove Laboratories, D.C. 
Mo., 63 F.Supp. lOlL 


Pzima fade the basis of compen¬ 
sation for unpaid work performed 
is the rate provided in the contract 
of employment. 

Ill.—-Burke V. Martin, 82 N.E.2d 610, 
335 IllApp. 642. 

Mo,—Graves v. Merchants & Mechan¬ 
ics Mut Fire Ins. Co., 139 S.W.2d 
1039, 235 Mo.App. 643. 

15. U.S.—U. S. for Use of Wander 

V. Brotherton, I>.C.N.T,, 106 F. 

Supp. 363. 

Cal.—Oliver v. Campbell, 273 P.2d 15, 
43 C.2d 298. 

N.T.—^Purdy v. Nova Scotia Midland, 
etc., R.. etc., Co., 32 N.Y.S. 157, 11 
Misc. 407. 

16. Ga.—^Weathercraft Co. v. Byrd, 
123 S.B. 180, 32 Ga.App. 369. 

71 C.J. p 171 note 10. 

17. Mo.—^Hutchinson v. Swope, App., 
266 S.W. 134. 

71 C.J. p 171 note 11. 

18- Mo.—Rodgers v. Levy, App., 199 
S.W.2d 79. 

N.T.—Smith v. Brocton Preserving 
Co.. 296 N.T.S. 281. 261 App.Dlv. 
102 . 

19. U.S.—U. S., for Use of Susi Con¬ 
tracting Co. V. Zara Contracting 
Co., C.C,AN.Y., 146 P.2d 606. 
Ooustmctlou or excavation contract 
U.S.—^U. S., for Use of Susi Contract- 
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Ing Co. V. Zara Contracting Co., 
supra. 

20. Cal.—Oliver v. Campbell, 273 P. 
2d 16, 43 C.2d 298. 

71 C.J. p 171 note 12. 

21. Mo.—^Rodgers v. Levy, App., 199 
S.W.2d 79. 

22. Cal.—Oliver v. Campbell, 273 P. 
2d 15, 43 C.2d 298. 

23. Mo.—Graves v. Merchants & Me¬ 
chanics Mut. Fire Ins. Co., 139 S. 
W.2d 1039, 235 Mo.App. 643. 

71 C.J. p 171 note 13. 

24. Mo.—Graves v. Merchants & Me¬ 
chanics Mut. Fire Ins. Co., supra. 

71 C.J. p 171 note 14. 

25. Ky.—^Power v. Walker, 36 S.W. 
907, 39 S.W. 256, 18 Ky.L. 889. 

26. N.Y.—Clark v. Gilbert, 26 N.T. 
279, 84 Am.D. 189. 

27- Vt.—^Patrick v. Putnam, 27 Vt 
759. 

28. Me,—^Preble v. Preble, 97 A. 9, 
116 Me. 26. 

71 C.J. p 171 note 18. 

29. N.H.—Stanley v. Kimball, 118 
A. 636, 80 N.H. 431. 

71 C.J. p 171 note 19. 

30. By member of skilled profession 
N.J.—^Rowland v. Hudson County, 80 

A.2d 433, 7 N.J. 63. 
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fered,^^ or of the agreed price less the necessary 
and reasonable expenses incurred by defendant in 
completing the contract,or to the extent of the 
net value received, not exceeding the compensation 
fixed by the contract.33 

(c) By Cause for Which Neither Party Re¬ 
sponsible 

Where full performance of the contract was prevent¬ 
ed by a cause for which neither party was responsible, 
the plaintiff is entitled to recover the reasonable value of 
his work less any damages resulting from the partial 
nonperformance. 

Where full performance is prevented and the 
evidence is such that neither party can be held re¬ 
sponsible for noncompletion, plaintiff has been held 
entitled as on a quantum meruit to recover the rea¬ 
sonable value of his work less payments on account 
and damages resulting from partial nonperform- 
ance.5^ 

Fire. Where completion of a contract is prevent¬ 
ed by a fire occurring without fault attributable to 
either party, plaintiff suing as on a quantum meruit 
may recover the reasonable value of his part per- 
formance,^^ irrespective of contract provisions as 
to withholding full payments until completion.^® In 
such case, the measure of recovery will ordinarily 
be such portion of the agreed compensation as was 
earned before the fire occurred®^ without deduc¬ 
tions equivalent to an allowance of damages for 
failure to complete the work.®® 

b. Where Full Performance Not Excused 

(a) In general 

(b) Benefit or damage to defendant 

(c) Contract price as controlling 

(a) In General 

Where the plaintiff Is entitled to recover for work or 
materials furnished In part performance of a contract he 


WORK & LABOR § 66(8) 

breached or abandoned, the measure of his recovery or¬ 
dinarily Is the reasonable value of the work done, not In 
excess of the contract price, less the cost of completing 
the work and any damages sustained by the defendant 
as a result of the plaintiff's nonperformance. 

Where plaintiff is entitled to recover under the 
common counts for work or materials furnished ini 
part performance of a contract breached or aban¬ 
doned by plaintiff, as discussed supra § 34, the 
usual measure of recovery is the reasonable value 
of the work done, not exceeding the contract price,®® 
less any payments made to him,^® and less the cost 
of completing the work and any damages sustained 
by defendant as a result of plaintiff’s failure to- 
fulfill the contract,^! or less any damage sustained 
by defendant.^2 

Contract conditional on acconvplishment. One who* 
performs services under a contract, fixing the com¬ 
pensation and making it conditional on the accom¬ 
plishment of a stated result, is not entitled to any 
compensation whatever, if he fails to comply witb 
the condition, unless his failure is caused by the un¬ 
warranted interference of the other party, when he 
is entitled to the reasonable value of his services re¬ 
gardless of the contract price, while, if he fulfills the 
condition, he is entitled not to the reasonable value 
of his services, but only to the contract price.^® 

(b) Benefit or Damage to Defendant 

The amount a plaintiff Is entitled to recover for work, 
or materials furnished In part performance of a contract, 
he breached or abandoned should be limited by the bene¬ 
fit received by the defendant, and hence is not neces¬ 
sarily the fair value of the work and materials furnished. 

Where plaintiff breached or abandoned the con¬ 
tract, he is not necessarily entitled to recover the* 
fair value of the work and materials furnished, 
since the amount of recovery should be measured' 
by the benefit received by defendant^® rather than, 
the cost thereof to plaintiff.-*® In such case, plain- 


31. Tex.—Continental Nat. Bank of 
Fort Worth v. Conner, Civ.App., 
209 S.W.2d 639, aillrmod in part 
and reversed in part on other 
grounds 214 S.W.2d 928, 147 Tex. 
218. 

33. Me.—^Klng v. Barker, 62 A.2d 
211. 143 Me. 413. % 

33, Ind.—Nesbitt v. Miller, 188 N.B. 
702, 98 Ind.App. 195. 

34 , S.D.—Woodford v. Kelley, 101 N. 
W. 1069, 18 S.D. 616. 

35 , Cal.—Keeling v. Schastey & 
Vollmer, 124 P. 446, 18 C.A. 764. 

33 , Cal.—Keeling v. Schastey & 
Vollmer, supra. 

71 C.J. p 172 note 22. 

37. N.H.—S. Anderson & Son v. 
Shattuck, 81 A. 781, 76 N.H. 240. 


38. N.H.—S. Anderson & Son v. 
Shattuck. supra. 

71 C.J. p 172 note 24. 

39. U.S.—^Humphrey v. Placid Oil 
Co., D.C.Tex., 142 F.Supp. 246. 

Me.—Corpus Jtiris cited In King v. 

Barker, 62 A,2d 211, 143 Me. 413. 
Tex.—Continental Nat. Bank of Fort 
Worth V. Conner, Civ.App., 209 S. 
W.2d 639, affirmed in part and re¬ 
versed in part on other grounds 214 
S.W.2d 928, 147 Tex, 218. 

71 C.J. p 172 note 27. 

40. Tex.—Continental Nat. Bank of 
Fort Worth v, Conner, supra. 

41 . Wis.—Charles v. Umentum, 63 
N.W.2d 706. 261 Wis. 647. 

71 C.J. p 172 note 27. 

42. Tex.—Continental Nat. Bank of 
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Fort Worth v. Conner, Civ.App.,. 
209 S.W.2d 639, affirmed In part 
and reversed in part on other 
grounds 214 S.W.2d 928, 147 TeX. 
218. 

43. Mo.—^Lowry v. Farmington. 
Prospecting, etc., Co., 65 Mo.App. 
266. 

44 . —^Morton v. Hoanoke City* 
Mills. C.C.A.Va.. 15 F.2d 645. 

Ind.—^Bunn v. Crawford, 136 N.E3. 
620, 78 Ind.App. 1. 

45 . Mo.—Corpus Jtixis cited in State- 
ex rel. Missouri Broadcasting Co. 
V. O'Malley, 127 S.W.2d 684, 687,. 
844 Mo. 639. 

71 C.J. p 172 note 30. 

46. XT.S.—^Morton v. Roanoke City 
Mills. C.C.A.Va., 16 F.2d 546. 
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§§ 66(8)-66(9) WORK & LABOR 

tifFs profit or loss is immaterial,and it has been 
said that the measure of plaintiffs recovery is the 
reasonable value of what defendant received,^^ or 
the reasonable value of the benefit in excess of dam¬ 
ages,or what the work is reasonably worth less 
damages sustained by partial nonperformance.^® 

Plaintiff may not recover anything in excess of 
the reasonable value of the work,®^ which should 
be computed with allowance for damages caused 
defendant by plaintiff's breach.^^ If it is found 
that the damages are equal to, or greater than, the 
value of the work done, there can be no recovery.®^ 
No right of recoupment, however, arises in favor of 
defendant where plaintiff establishes the net worth 
of his services rendered.®^ 

(c) Contract Price as Controlling 

A plaintiff who has breached or abandoned a contract 
for work and labor may not recover anythlna In excess 
of the contract price, and where the rates and prices 
for that which has been done are stipulated In the con¬ 
tract they control the amount of the recovery. 

As a general rule, a plaintiff who has breached or 
abandoned the contract may not recover anything 
in excess of the contract price.^s Where the con¬ 
tract stipulates rates and prices for that which has 
been done thereunder, the amount of recovery is 
controlled by the contract stipulations.^® If, how¬ 
ever, the contract fails to stipulate a price for any¬ 
thing less than full performance, the' reasonable 
value and not the contract price has been held 
the true measure of recovery-^? Where the work 
contracted for proves much greater than the con¬ 
tractor estimated and he fails to complete the con¬ 
tract but received the whole contract price during 
the time he worked, he can have no further claim 
on a quantum meruit.®® 


I 66(9). -Additional or Extra Work 

Where the plaintiff performs extra or additional work, 
he is entitled to recover the fair and reasonable value 
thereof. 

Where there is an express contract covering serv¬ 
ices, work, and labor, or incidental materials, but 
plaintiff performs extra or additional work for 
which he is entitled to compensation, as discussed 
supra § 36, the measure of recovery is the fair and 
reasonable value thereof,®® which, where the par¬ 
ties have so agreed, may be the cost of material and 
labor.®® Where extra work has been caused by de¬ 
fendant’s improper demands, plaintiff may recover a 
quantum meruit of the increased cost.®^ Where the 
extra or additional work is of the same character 
as work covered by the special contract, the rate for 
contract services may constitute the measure of rea¬ 
sonable value of the extra or additional services,®^ 
although where the extra work is of a different sort, 
plaintiff should receive whatever it is worth with¬ 
out regard to the contract rate.®® If, however, the 
extra or additional work is unnecessary and of no 
benefit to defendant, plaintiff cannot recover there- 
for.®4 

Where material or substantial changes in the con¬ 
tract cause a reduction in the compensation of plain¬ 
tiff without a reduction in his costs, he may recover 
the amount of that reduction.®® 

Syndicated articles. Where a writer furnished 
articles to a syndicate at a specified price per article 
under the belief that they were to be supplied only 
to certain newspapers, but the syndicate supplied 
them to additional newspapers, the writer’s right to 
additional compensation is to be measured by the 
loss to him and not by the benefit or profit to the 
syndicate.®® 


47. U.S.—Morton v. Eoanoke City 
Mills, supra. 

48. Ind.—Wolcott v. Yeager, 11 Ind. 
84. 

49. N.H.—Britton v. Turner, 6 N.H. 
481, 26 Am.D. 713. 

50. Kan.—^Duncan v. Baker, 21 Kan. 
99. 

Tex.—Continental Nat Bank of Fort 
Worth V. Conner, Civ.App., 209 S. 
W.2d 639, affirmed in part and re¬ 
versed in part on other grounds^ 
214 S.W.2d 928, 147 Tex. 218. 

51. Colo.—Olson V. Harvey, 188 F. 
751, 68 Colo. 180. 

71 C.J. p 173 note 36. 

521. W.Va.—Charleston Nat Bank of 
Charleston v. Sims, 70 S.B.2d 809, 
137 W.Va. 222. 

71 C.J. p 178 note 37. 

53. Iowa.—^Plxler v. Nichols, 8 Iowa 
106. 

71 C.J. p 173 note 38. 


54. U.S.—Schwasnick v. Blandin, C. 
C.A.Vt, 65 F.2d 354. 

55. Del.~Heitz v. Sayers, 121 A. 225, 
32 Del. 207. 

71 C.J. p 173 note 40. 

58. Or.—^Feldschau v. Clatsop Coun¬ 
ty, 208 P. 764, 105 Or. 237. 

57. Or.—^Feldschau v. Clatsop Coun¬ 
ty, supra. 

71 C.J. p 173 note 42. 

58. Mass.—^Phelps v. Sheldon, 13 
Pick. 50, 23 Am.D. 659. 

Payment as a defense generally see 
supra 5 40. 

59. U.S.—^U. S. for Use of Susi Con¬ 
tracting Co. V. Zara Contracting 
Co., C.CJLN.Y., 146 P.2d 606. 

La.—O. <3t. Kobtnson & Co. v. Connell,' 
117 So. 774, 166 La. 685. | 

60. Mont.—^Eskestrand v. Wunder, 

20 P.2d 622, 94 Mont 57. | 

71 C.J. p 173 note 46. 1 
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161. N.Y.—Uvalde Asphalt Paving 
Co. V. City of New York, 188 N.Y. 
S. 304, 196 App.Div. 740. 

71 C.J. p 173 note 47. 

62. Me.—Meserve v. Lewiston Steam 
Mill Co., 64 Me. 438. 

71 C.J. p 173 note 48. 

63. La.—C. G. Robinson & Co. v. 
Connell, 117 So. 774, 166 La. 685, 

71 C.J. p 173 note 49. 

9 

Based on proper eoKpendltnres in per¬ 
formance 

U.S.—-U. S., for Use of Susi Contract¬ 
ing Co. V. Zara Contracting Co., 
C.C.A.N.Y., 146 P.2d 606. 

6^ Wls.—Charles v. Umentum, 53 
N.W.2d 706. 261 Wis. 647. 

65. Wash.—Schuehle v. City of Se¬ 
attle, 92 P.2d 1109, 199 Wash. 675. 

66. N.Y.—Nathan v. King Features 
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§ 67. Recovery of Expenses and Profits 

a. In general 

b. Recovery of profits 

a. In General 

The reasonable value of actual and necessary ex¬ 
penses incurred may be recovered In an action on quan¬ 
tum meruit for services, work and labor, or Incidental 
materials. 

Where suit is brought on the basis of a contract 
implied with or without existence of a special con¬ 
tract, as discussed supra §§ 65-66, plaintiff may, as 
on quantum meruit, recover the reasonable value 
of actual and necessary expenses,®*^ even in a case 
where he has breached a special contract.®^ He, 
however, will be restricted to a reasonable amount 
for such items,®^ and ordinarily must show that 
the items of expense were necessary to prosecution 
of the work^® and of benefit to defendant.^! Plain¬ 
tiff may be denied a refund of money spent in con¬ 
templation of full execution of a contract not com- 

pleted.^2 


b. Recovery of Profits 

In an action on quantum meruit for labor and ma¬ 
terials, a plaintiff may include a claim for a reasonable 
profit for his labor and materials. 

An action on quantum meruit for the reasonable 
value of material and labor furnished may include 
a claim for reasonable profit,^^ and one furnishing 
laborers for another, no price being agreed on, is 
entitled to a profit, and is not limited in his recovery 
to the amount which he paid the workmen.*^^ 

Under varying circumstances, however, it has been 
held that no allowance for profit should be taken into 
consideration in determining the reasonable value of 
work and materials supplied.^® Plaintiff has been 
denied the right to recover a profit on the services 
of an assistant,^® and recovery on quantum meruit 
has been held to exclude profits as computed under 
a special contractWhere a contract for work 
and labor provides for an equitable settlement in 
the event of its cancellation and it is cancelled by 
the recipient pursuant to the terms thereof, the 
performer cannot recover the profits he would have 
realized if he had been permitted to complete the 
contract*^ ^ 


WORKAWAY. In marine terminology, an extra 
man employed on the vessel as an accommodation 
to himself, as stated in Seamen § 3 c. 

WORKER. The word "workeri' is a noun formed 
from another noun by the addition of the suffix 


^‘er.”l The term is not indefinite in meaning,^ 
and it has been said that it is capable of definite 
definition and is readily understood.^ Its generic 
definition is one who, or that which, works, or 
performs work; hence, a doer, a laborer, a per¬ 
former, a toiler, a workman;^ one who has to do 


Syndicate, 32 N.T,S.2<1 613, affirm¬ 
ed 37 N.Y.S.2d 839, 266 App.Dlv. 
848. 

67. U.S.—J. P. C Petroleum Corp. 
V. Vulcan Steel Tank Corp., C.C. 
A.Okl., 118 F.2d 718. 

N.Y.—Sicsel v. Barret Textile Corp., 
64 N.T.S.2d 223. 

71 C.J. p 174 note 61. 

Recovery for work performed after 
rescission of contract see supra $ 
66(4). 

Recovery denied in absence of proof 
of reasonable value see supra SS 
36, 47. 

Aotoal expenditure required 
Costs in action in justice's court 
to recover for the services sued for, 
which action the trial judge in the 
instant action ordered the justice 
court not to proceed further with in 
order to prevent a multiplicity of 
suits, cannot be recovered in the ab¬ 
sence of evidence that such amount 
had been actually expended. 

Cab—^Harrington v. Hofbneyer, 66 P. 
2d 931,19 C.A.2d 462. 

98 C.J.S.—63 


68. Mo.—Huggins v. Hill, App., 246 
S.W. 1105, 

71 C.X p 174 note 52. 

69. Mont.—Callan v. Hample, 236 P. 
650, 73 Mont 321. 

Tex.—^Lozano v. Thos. W. Blake 
Lumber Co., Civ.App., 16 S.W.2d 
983. 

Recovery of profits see infra sub¬ 
division b of this section. 

70- Tex.—^Lozano v. Thos. W. Blake 
Lumber Co., supra. 

7L Tex.—Lozano v. Thos. W. Blake 
Lumber Co., supra. 

72. Wash.—Blackwell v. Ranler 

Golf & Country Club, 208 P. 21, 
120 Wash. 884. 

73. Miss.—^Harper Foundry & Mach. 
Co. V. Cammack, 67 So.2d 490. 

1^0.—^Beeler v. Miller, App., 264 S. 
W.2d 986. 

Wash.—Losli v. Foster, 222 P.2d 824, 
37 Wash.2d 220. 

71 CX p 174 note 67. 

74. Miss.—^Harper Foundry & Mach. 
Co. V. Cammack, 67 So.2d 490. 
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N.T.—Marshall v. Cohen, 32 N.T.S. 
283, 11 Misc. 397. 

75w Wash.—^LosU v. Foster, 222 P.2d 
824, 37 Wash.2d 220. 

76. Mont—Callan v. Hample, 286 
P. 550, 73 Mont 321. 

71 C.X p 174 note 69. 

77. Mo.—^Rodgers v. Levy, ApP., 199 
S.W.2d 79. 

H. X—Goldman v. Shapiro, 84 A.2d 
628, 16 N.XSuper. 324. 

71 ax p 174 note 60. 

7a U.S.—Nickel v. Pollia, C.A.Wyo., 
179 F.2d 160. 

I. Conn.—^Tedesco v. Turner & Sey¬ 
mour Mfg. Co., 110 A.2d 650, 664, 
19 (k>nn.Sup. 192. 

2. Conn.—^Tedesco v. Turner & Sey¬ 
mour Mfg. Co., supra. 

3. Wash.—State v. Rossman, 161 P. 
349, 360, 98 Wash. 630, L.RJL1917B 
1276. 

4. Wash.—State v. Rossman, supra 
—^Huntworth v. Tanner, 152 P. 623, 
626, 87 Wash. 670, Axm.Ca8.1917D 
676. 
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with workj® & person who perfonns labor of any 
kind.^ 

The word ‘Vorker^^ includes forms of physical 
and mental exertion or both, and it is a classifica¬ 
tion which embraces certain types or groups of 
employees.^ The term has been applied to book- 
keepers® and stenographers,® but ordinarily it is 
not applied to business and professional people, 
teachers, and those following scientific pursuits.^® 

The term includes wage earners who are un¬ 
employed and employed wage earners in their 
relation to their own employer or in their rela¬ 
tion to other employers.^^ It includes also per¬ 
sons who have just come into the labor market 
and are seeking employment for the first time, 
such as young men just out of school.^® 

"Worker'' has been distinguished from "employee" 
see the C.J.S. definition Employee, and "working¬ 
man."^® 

WORKHOUSE. It has been said that originally 
the word meant a house where the poor are taken 
care of and kept in employment,a place designed 
for the relief and employment of the poor^S or one 
for the accommodation and employment of such 


paupers as may become a county charge.^® 

It has been said that the word has a well-defined, 
popular, and legal signification, as meaning a jail 
or place where prisoners are confined,!'^ a place of 
confinement for persons sentenced to imprisonment 
at hard labor, for disorderly persons, and for dis¬ 
obedient or intemperate slaves or servants,a place 
or prison where persons convicted of minor offenses 
and misdemeanors may be confined and kept at 
labor;!® and it has been held that a workhouse, in 
this sense, must be a public institution.®® 

^Workhouse" has been distinguished from "jail" 
see Prisons § 1 d. 

WORKMAN or WORKINOMAN. A comprehen¬ 
sive®! or general®® term which, in its broader 
sense,®® means anyone who works;®^ a toiler;®® a 
worker;®® one who works in any department of 
physical or mental labor.®^ More particularly, an 
employee;®® a person who has entered the employ¬ 
ment of, or works under a contract of service with, 
an employer;®® one employed in any labor®® or to 
do business for another;®! one who works for an¬ 
other;®® one who is employed in some business for 


5. Conn.-— Tedesco v. Turner & Sey¬ 
mour Mfg'. Co., 110 A.2dl 650, 655, 
19 Conn.Sup, 192. 

6. Ariz.—City of Phoenix v. Tates, 
208 P.2d 1147, 1151, 69 Ariz. 68. 
Phrases employing the word and 

of which more recent adjudications 
have not been found see 71 C.J. P 
175 notes 8-10, 

7. Conn.—Tedesco v. Turner & Sey¬ 
mour Mfg. Co., 110 Au2d 650, 655, 
19 Conn.Sup. 192. 

8. Wash.—State v. Hossman, 161 P. 
349, 350, 93 Wash, 630, Li.R.A,1917B 
1276. 

71 C.J. P 176 note 6 [a]. 

9 . Wash.—State v. Rossxnan, supra. 
71 C.J. P 176 note 6 [c]. 

10. Wash.—Huntworth v. Tanner, 
162 P. 623, 627, 87 Wash. 670, Ann. 
Cas.l917D 676. 

71 C.J. P 176 note 7. 

11. Conn.—^Tedesco v. Turner & Sey¬ 
mour Mfg. Co., 110 A.2d 650, 666, 
19 Conn.Sup. 192. 

12. Conn.—Tedesco v. Turner & Sey¬ 
mour Mfg. Co., supra. 

13. U.S.—Gay v. Hudson River Elec¬ 
tric Power Co., C.CN.Y., 178 P. 
499, 506. 

71 C.J. P 178 note 86. 

14. Wash.—Singleton v. Hamilton, 
156 P. 1067, 1068, 90 Wash. 243. 
Phxe«es employing the word and 

of which more recent adjudications 


have not been found see 71 C.J. P 
175 notes 22-31. 

15- N.J.—State v. Ellis, 26 N.J.Law 
216, 221. 

16. Wash.—Singleton v. Hamilton, 
166 P. 1067, 1058, 90 Wash, 243. 

71 C.J. p 175 note 16. 

17- Wash.—Singleton v. Hamilton, 
supra. 

18. N.J.—State v. Ellis, 26 N.J.Law 
216, 221. 

19. Minn.—^Parmer v. City of St. 
Paul, 67 N.W. 990, 992, 66 Minn. 
176, 33 L.R.A. 199. 

20. Minn.—^Parmer v. City of St. 
Paul, supra. 

71 C.J. P 175 note 21. 

21. Ill.—Southern Coal & Min. Co. 
V. Hopp, 133 I11.APP. 239, 242. 

22. Ariz.—City of Phoenix v. Yates, 
208 P.2d 1147, 1161, 69 Ariz. 68. 

Kan,—State v, Ottawa, 113 P. 391, 
393, 84 Kan. 100. 

Phrases employing the words 
“workman'' or “workingman” and of 
which more recent adjudications 
have not been found see 71 C.J. p 
179 note 89-p 180 note 29. 

23. U.S.—^In re Scanlan, D.C.Ky., 
97 P. 26, 27, 3 Am.Bankr. 202. 

71 C.J. p 176 note 42. 

24. U.S.—^In re Pootville Condensed 
Milk Co., D,C.Wis., 237 P. 136, 138. 

Pa.—^Pennsylvania & D. R. Co. v. 
Leuffer, 84 Pa. 168, 171, 24 Am. 
R. 189. 


25. Conn.—Tedesco v. Turner & Sey¬ 
mour Mfg. Co., 110 A.2d 650, 666, 
19 Conn.Sup. 192. 

71 C.J. p 176 note 44. 

26. Conn.—Tedesco v. Turner & Sey¬ 
mour Mfg. Co., supra. 

71 C.J. p. 176 note 45. 

27. N.T.—People v. Sherman, 106 
N.Y.S.2d 36, 41. 

71 C.J. p 176 note 46. 

28. Md.—Harris v. Mayor and City 
Council of Baltimore, 133 A. 888, 
890, 151 Md. 11. 

71 C. J. p 176 note 47. 

29. Vt.—Kelley'S Dependents v. 
Hoosac Lumber Co., 113 A. 818, 819, 
96 Vt. 60. 

71 C.J. p 176 note 48. 

Controlled as to details 
A workman renders service in 

which he is controlled by the em¬ 
ployer with respect to the details as 

well as the result of the work. 

Ky.—City of Winchester v. King, 266 
S.W.2d 343, 346. 

30. N.Y.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.E.2d 615, 617, 
283 N.Y. 92, 129 A.L.R 986. 

71 C.J. p 176 note 49. 

31. U.S.—^In re Grubbs-Wiley Gro¬ 
cery Co., D.C.MO., 96 P. 183, 184, 
2 Am.Bankr. 442. 

71 C.J. p 176 note 60. 

32. N.Y.—^People v. Sherman, 106 N. 
Y.S.2d 36, 41. 
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WORKMAN 


another one who labors one whose time is at 
the disposal of his employer.^*> 

The term ‘Vorkmen’^ is frequently used to denote 
people who perform certain tasks, rather than people 
in certain contractual relationships;^® and, ordi¬ 
narily,®*^ when the term is used in its generic sense,®® 
in common speech,®® and with its usual and popular 
meaning,^® it cannot be understood as embracing 
persons engaged in the learned professions rather 
is must be understood as embracing persons who gain 
their livelihood by manual toil,^® and thus is defined 
as meaning one who is employed in manual labor,^® 
whether skilled or unskillcd,^^ that is, a laborer^® 
or a laboring man.^® 

The term is frequently employed to denote one 
who does relatively skilled work,^^ as thus em¬ 
ployed it is defined to mean an artificer,4® and 
especially a skilled^® or skillful®® artificer or labor¬ 
er; a skilled or accomplished mechanic.®^ 


It is further defined to mean a man employed for 
wages in labor,®® whether in tillage or manufac¬ 
tures;®® a handicraftsman;®^ an artisan;®® a me¬ 
chanic or artisan.®® 

The word ^^workman^ or ^Svorkingman’^ has been 
held to be synonymous with, or equivalent to, ‘fia- 
borer^^ see the C.J.S. definition Laborer or Labourer, 
and has been compared with, or distinguished from, 
^^artificer^^ see the CJT.S. definition Artificer, *^ar- 
tisan'^ see the C.J.S. definition Artisan, "‘clerk" see 
the C.J.S. definition Clerk, “employee" see Master 
and Servant § 1 c, “independent contractor" see 
Master and Servant § 3 (1), “laborer'^ see the C.J.S. 
definition Laborer or Labourer, “mechanic" see the 
C.J.S. definition Mechanic, “operative" see the C.J.S. 
definition Operative, “salesman" see the C.J.S. defini¬ 
tion Salesman, “servant" see Master and Servant 
§ 1 c, “worker'^ see the CJ^.S. definition Worker, and 
“working man^^ see the C.J.S. definition Man. 


33. Conn.—^Tedesco v. Turner & Sey¬ 
mour Mfg** Co,, llO A2d 6B0, 655, 
10 Conn.Sup. 192. 

34 . Conn,—Tcdesco v. Turner & Sey¬ 
mour Mfff. Co., supra. 

71 C.J. P 176 note 51, 

Similarly deftned 
One who labors for another. 

Tenn.—^Alsup v. Murfreesboro Bread 
& Ice Cream Co., 56 S.W.2d 746, 
740, 166 Tenn. 591. 

35- Puerto Rico.—^People v. Alvarez, 
28 Puerto Rico 882, 890. 

71 C.J. p 176 note 63. 

36. N.T.—People v. Gassmon, 66 N. 
E.2d 706, 707, 295 N.Y. 254, 166 
A.L.R. 154. 

37 - Pa.—^Pennsylvania & D. R. Co, 
V. Leulter, 84 Pa. 168, 171, 24 Am. 
R. 189. 

Wis.—^Marquis v. Peterson, 1 N.W.2d 
786, 788, 239 Wis. 358. 

33- Mont.—^Lewis and Clark County 
V. Industrial Acc. Board of Mon¬ 
tana, 155 P. 268, 270, 52 Mont. 6. 
L.R.A.1916D 628. 

39. N.y.—People v. Sherman, 106 
N.T.S.2d 36, 41. 

71 C.J. p 176 note 55. 

40. U.S.—In re Paradise Catering: 
Corporation, D.C.N.Y., 36 F.Supp. 

974, 975. 

71 C.J. p 176 note 66. 

41. Pa.—^Pennsylvania & I>. R. Co. 
V. Leuffer. 84 Pa. 168, 171, 24 Am. 
R 189. 

'^is.—Marquis v. Peterson, 1 N.W.2d 
786, 788, 239 Wis. 358. 

Does not Include professional per. 
sons 

U.S.—In re Paradise Catering: Cor¬ 
poration, D.C.N.T., 36 F.Supp. 974, 

975. 

42. Pa.—^Pennsylvania & D. R. Co. v. 


Leuffer, 84 Pa. 168, 171, 24 Am.R. 
189. 

Wis.—^Marquis v. Peterson, 1 N.W.2d 
786, 788, 239 Wis. 358. 

43. N.T.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.B.2d 516, 617, 
283 N.T. 92. 129 A.L.R. 986. 

People V. Sherman, 106 N.T.S.2d 
36, 41. 

71 C.J. p 176 note 57. 

Similarly expressed 

The general concept of the word 
‘‘workman’* includes the restricted 
category of manual laborer, or one 
employed on particular work, an op¬ 
erator or a skilled worker. 

N.T.—^People v. Sherman, 106 N.T. 
S,2d 36. 41. 

44 . U.S.—In re Crown Point Brush 
i Co., B.C.N.T., 200 F. 882, 884. 

71 C.J. P 177 note 59. 

Similarly defined 

A man who is employed in menial 
labor, whether skilled or unskilled. 
U.S.—In re Scanlan, D.C.Ky., 97 P. 

26, 27, 3 Am.Bankr. 202. 

Conn.—Tedesco v. Turner & Seymour 
Mfg. Co., 110 A.2d 650, 656, 19 
Conn.Sup. 192. 

45. Wash.—Huntworth v. Tanner, 
152 P. 523, 525, 87 Wash, 670, Ann. 
Cas.l917D 676. 

71 C.J. P 177 note 60. 

46 . U.S.—^De Vries v. Alsen Cement 
Co. of America, C.C.A,N.Y., 290 
F. 746, 750. 

71 C.J. p 177 note 61. 

47. Ariz.—City of Phoenix v. Tates, 
208 P.2d 1147, 1151, 69 Ariz. 68. 

Kan.—-State v. City of Ottawa, 118 
P. 391, 393, 84 Kan. 100. 

48. Conn.— Tedesco v. Turner & Sey¬ 
mour MfflT. Co.. 110 A.2d 650, 666, 
19 Conn.Sup. 1?2. 
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N.T.—^People v. Sherman, 106 N.T.S. 
2d 86, 41. 

71 C.X p 177 note 68. 

49. Ariz.—City of Phoenix v. Tates, 
208 P.2d 1147, 1151, 69 Ariz. 68. 

Ky.—City of Winchester v. King, 266 
S.W.2d 343, 845. 

N.Y.—Gilmore v. Preferred Accident 
Ins. Co., 27 N.B. 515, 517, 288 N.T. 
92. 129 A,L.R. 986. 

Wash.—^Huntworth v. Tanner, 162 F. 
623, 625, 87 Wash. 670, Ann.Cas. 
1917D 676. 

sa U.S.—In re Scanlan, D.C.Ky., 97 
F. 26, 27, 3 Am.Bankr. 202. 

Conn.—Tedesco v. Turner & Seymour 
Mfg. Co., 110 A.2d 650, 655, 19 
Conii.Sup. 192. 

51. N.T.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.B.2d 516, 617, 
283 N.T. 92, 129 A.L.R. 986. 

53. Ariz.—City of Phoenix v. Tates, 
208 P.2d 1147, 1151, 69 Ariz. 68. 

Ky.—City of Winchester v. King, 266 
S.W.2d 343, 345. 

53. Ariz.—City of Phoenix v. Tates, 
208 P.2d 1147, 1151, 69 Ariz. 68. 

71 ax p 177 note 65. 

54. Conn.—^Tedesco v. Turner & Sey¬ 
mour Mfg. Co., 110 A.2d 650, 665, 
19 Conn.Sup. 192. 

71 ax p 177 note 63. 

55. N.T.—Gilmore v. Preferred Ac¬ 
cident Ins. Co., 27 N.B.2d 515, 516, 
283 N.T. 92, 129 A.L.R. 986. 

53. Conn.—^Tedesco v. Turner & Sey¬ 
mour Mfg. Co., 110 A.2d 650, 655, 
19 Conn.Sup. 192. 

N.T.—^People v. Sherman, 106 N.T.S. 
2d 36, 41. 

71 C.X P 177 note 66. 

ArtisaiL m echanlo 

N.T.—Gilmore v. Preferred Accident 
Ins. Co., 27 N.E.2d 515, 517, 283 
N.T. 92, 129 AUR. 986. 



WORKMANLIKE 


98 C.J.S, 


WOEKMANLIEIS. The word ^Vorkmanlike^^ is de¬ 
fined to mean like and worthy of a skillful work¬ 
man,*57 like or befitting a workman;^^ hence, skill¬ 
ful skillful and well done;®® well-executei®i 

The term denotes that there is involved the ele¬ 
ment of skill,®2 and it signifies good average work.®2 

It has been said that the use of the term is mere¬ 


ly another way of defining a d^ree of skill, and 
when applied to an article produced mechanically or 
manually is peculiarly appropriate.®^ 

WOEKMANSHIP. Manner of, or skill in, work.®5 
The term has been used to designate the character of 
the work done by workmen in a factory.®® 


67. Okl.—Fairbanks, Morse & Co. v. 
Miller, 195 P. 10S3, 1090, 80 Okl. 
265. 

71 C.J. p 180 note 32. 

Phrases employingr the "word and 
of which more recent adjudications 
have not been found see 71 C.J. P 
180 notes 35-44. 

53 . Tex.—^Westbrook v. Watts, Civ. 
App., 268 S.W.2d 694. 698. 

59. Okl.—^Fairbanks, Morse & Co. v. 
Miller, 195 P. 1083, 1090, 80 Okl. 
265. 


Tex.—Westbrook v. Watts, Clv.App., 
268 S.W.2d 694, 698. 

71 C.J. p ISO note 33. 

60. Okl.— Fairbanks, Morse & Co. v. 
Miller, 195 P. 1083, 1090, 80 Okl. 
265. 

61. Okl.— Fairbanks, Morse & Co. v. 
Miller, supra. 

Or.—^Holland v. Rhoades, 106 P. 779, 
780, 56 Or. 206. 

Tex.—Westbrook v. Watts, Civ.App., 
268 S.W.2d 694, 698. 

62. Tex.—^Westbrook v. Watts, su¬ 
pra. 

63. Okl.—^Fairbanks, Morse & Co. v. 


Miller, 195 P. 1083, 1090, 80 Okl. 
265. 

71 C.J. p 180 note 31. 

64. Pa,—^Vheaton v. Rubin, 57 A.2d 
589, 590, 162 Pa.Super. 320. 

65. U.S.—In re Crown Point Brush 
Ccf., D.C.N.T., 200 F. 882, 884. 

.71 C.J. p 180 note 45. 

Phrases employiniT the word and 
of which more recent adjudications 
have not been found see 71 C.J. p 
ISO notes 47-51. 

66. Ill.—Warren v. Renault Freres 
Selling Branch, 19S lllA.pp. 117, 
118. 
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INDEX TO 

WITNESSES 


A.bandoned pleadinf^s, inconsistent or contradictory 
statements, § 503, p. 573 
Abandonment, 

Cross-examination, § 396 
Husband and wife, 

Competency to testify against other, § 101, 
p. 505 

Prosecution for offense against children, 
§ 104 

Spouse, husband and wife, competency, § 95, 
p. 490 

Wife and children, cross examination of ac¬ 
cused, § 401, p. 193, n. 50 
Ability to produce books and papers, subpoena duces 
tecum directed, § 25, p. 380 
Abnormality, character or reputation, § 513, p. 421 
Abortion, 

Cross-examination, criminal prosecution, § 401, 
p. 192 

Husband and wife, competency, § 75; § 82, p. 476; 
§ 101, p. 505 

Inconsistent or contradictory statements, ma¬ 
terial matters, § 580, p. 554 
Privilege, 

Nature of crime, § 437, p. 255 
Reality of danger, § 437, p. 259 
Privileged communications, physician and patient, 
§ 297 

Absconding witness statute, essence of crime, § 28 
Absence, 

Character or reputation, § 492 
Contradiction, § 631 
Cross-examination prevented, § 373 
Damages for failure to obey subpoena, § 28 
Inconsistent or contradictory statements, § 576 
Laying foundation, § 602; § 604, p. 602; 
§ 605, p. 610 
Use of testimony, § 12 
Waiver of right to impeach, § 475 
Absence of counsel, inconsistent or contradictory 
statements, § 582 

Abstract of title, misleading questions, § 328, p. 34, 
n. 73 

Abstracter of titles, privileged communications, at¬ 
torney and client, § 280, p. 794 
Abuse of process, refreshing memory by statement 
secured by, § 357, p. 81, n. 91 
Abusive language. 

Cross-examination, § 410 
Privileged communication, husband and wife, 
§ 269, p. 771 
Abusive questions, S 345 

Academic proposition, privileged communications, 
attorney and client, § 283, p. 799 
Acceptance of sentence, conviction of crime, compe¬ 
tency, § 66 


Accident insurance, 

Cross-examination, irrelevant or immaterial mat¬ 
ters, § 386, p. 148 

Inconsistent or contradictory statements, § 589, 
p. 567, n. 31 
Accident reports, 

Privileged communications, § 264, p. 757 

Attorney and client, communications by 
person with other than his attorney, 
§ 289 

Subpoena duces tecum, § 25, p. 395, n. 89 
Accidental death benefits, inconsistent or contra¬ 
dictory statements, depositions, § 594, p. 579, 
n. 84 
Accidents, 

Cross-examination, cause or circumstances, § 393, 
p. 171 

Privileged communications, overhearing, § 252 
Accommodation parties. Negotiable instruments, gen¬ 
erally, post 
Accomplices, 

Competency as affected by moral turpitude, § 64, 
n. 81 

Contradiction, $ 629 

Prior evidence, § 639, p. 663, n. 20 
Credibility and impeachment, witnesses who may 
be impeached, § 476 

Cross-examination, § 368, p. 118; § 401, p. 195 
Interest or bias, § 543 

Cross-examination, § 560, p. 511 
Privilege of witness, § 431, p. 242, n. 30; § 443 
Accomplishment purpose, dead man’s statute, § 132, 
p. 561 

Accord and satisfaction, dead man’s statute, services 
rendered, § 221, p. 687, n. 72 
Account books, 

Contradiction, documentary evidence, § 639, p. 664 
Corroborating evidence, § 648, p. 673 
Dead man’s statute, § 227(6) 

Admissibility of instruments, § 227(7) 
Removal of incompetency, § 240 
Testimony given by protected party, § 242 
Inconsistent or contradictory statements, § 589, 
p. 567 

Privileged communications, attorney and client, 
§ 283, p. 803, n. 64 
Refreshing memory, § 358, p. 90 
Verified by oath of party, character or reputation 
evidence, § 403 

Account sales, refreshing memory from memorandum, 
§ 358, p. 89 

Account stated, privileged communications, attorney 
and client, signature, § 283, p. 801 
Account statements, cross-examination, persons con¬ 
cerned in criminal prosecution, § ^1, p. 191 
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WITNESSES 


Accountant, 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 112, n. 92 
Competency, § 106 
Privileged communications, § 255 

Attorney and client, § ^6, p. 787,.n. 99 
Attorney translating activities into those of 
accountant, § 280, p. 793, n. 51 
Working papers, privilege of witness, production 
of books and papers, § 448, p. 283, n. 26 
Accounting, 

Dead man’s statute. 

Claim against estate of decedent, § 136, p. 573, 
n. 72 

Derivation of title or interest, § 186, p. 633 
Executor, administrator or trustee, § 139 
Payment of money, § 221, p. 688 
Surviving partner, § 200 
Husband and wife, agency, evidence, § 83 
Partners, cross-examination questions, § 411, 
n. 74 

Privileged communications, attorney and client, 
employment of same attorney by several 
persons, § 281, n. 67 

Probate matter, examination of adverse party 
§ 324, n. 44 

Surviving partner, § 200 
Accuracy, 

Cross-examination, § 372 

Character witness, § 387, p. 156 
Impeachment of witness, § 485, p. 377 
Party to civil action testifying in own be¬ 
half, § 399, p. 179 

Persons concerned in criminal prosecution, 
§ 401, p. 187 
Searching test, § 410 

Measurement, refreshing memory from record of 
past recollection, § 358, p. 88, n. 58 
Sketches, method of testifying, § 321, n. 12 
Testimony, questions by court to test, § 348, p. 64 
.Accusation, 

Character or reputation, § 503 

Conviction of crime, evidence, § 529 
Evidence, § 603 

' Subjects of inquiry, § 515, p. 430 

Inconsistent or contradictory statements, § 582, 
n. 16 

Interest or bias, admissibility of evidence, § 568, 
p. 526 

Privileged communications, husband and wife, 
§ 269, p. 771 

Accused, 

Character or reputation, 

Evidence, § 494 

Extent of inquiry, §§ 499, 600; § 515, p. 422 
Honesty, § 509, n. 83 
Specific facts or misconduct, § 502 
Cross-examination, § 369 
Impeachment, § 476 

Inconsistent or contradictory statements, § 575 
Laying foundation for proof, § 604, p. 600 
Interest or bias, employment, § 551 
Persons compelled to attend and testify, § 15 
Privilege of witness, § 441, pp. 264r-270 
Waiver of privilege, § 466, p. 316 
Bight to compulsory process, § 6 

Absent witness, use of testimony, § 12 


Accused—Continued 

Bight to compulsory process—Continued 
Actual attendance or presence, § 10 
Against whom issued, § 9 
Aliens resident in foreign countries, § 9 
Application for admission to bail, § 8 
Before indictment, § 8 
Codefendant, § 0 
Coroner’s inquest, § 8 
John Doe proceeding, § 8 
Number of witnesses, § 11 
Order for subpoena or attendance, § 13 
Personal attendance and actual presence, 

§ 10 

Process and service, § 13 
Use of testimony of absent witness, § 12 
Witnesses outside United States, § 10 
Subpoena duces tecum, good cause, § 25, p. 386 
Accused as witness, 

Character or reputation, 

Extent of inquiry, § 500 
Subjects of inquiry, § 515, p. 436 
Inconsistent or contradictory statements, cross- 
examination, § 597, p. 585, n. 29 
Acquaintanceship, character or reputation witnesses, 

§ 55 

Acquisition of knowledge, time, competency, § 52 
Acquittal, character or reputation, § 504 

Arrest or indictment of witness, § 534, p. 469 
Evidence, § 503 

Actions, compensation, enforcing payment, § 46 
Acts by decedent, dead man’s statute, § 215(3) 

Acts of witness, 

Corroborating evidence, § 648, p. 679 
Cross-examination, reasons, § 384 
Actual attendance, compensation, § 41 
Ad testificandum clause, subpoena duces tecum, in¬ 
clusion, § 25, p. 391 

Addition of names to subpoena after issuance, § 22 
Additional informers, privileged communications, 
attorney and client, § 283, p. 804 
Address, 

Client, privileged communications, attorney and 
client, § 286 

Patients, privileged communications, physician 
and patient, § 295, p. 836, n. 2 
Adjournment, 

Compensation, period of attendance, § 41 
Mileage and expenses, § 43 
Adjudication in bankruptcy, dead man’s statute, 
status of party, § 147 
Administration of justice, 

Interrogation of witness, by court, § 348, p. 68 
Public duty to support, § 2 
Administrative officer, 

Claim of privilege by witness, ruling on, § 27, 
p. 406, n. 8 

Cross-examination, latitude permitted, § 377, 
p. 132 

Subpoena duces tecum, 

Issuance, § 25, p. 300 
Power to issue, § 25, p. 377 
Subpoena power, § 5 

Administrator of veterans’ affairs, privileged com¬ 
munications, Instructions, § 264, p. 764, n. 62 
Administrators. Executors and administrators, gen¬ 
erally, post 
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Admiralty rule, subpoena duces tecum, § 25, p. 381, 
n. 8 

Admissibility of evidence, 

Character or reputation, impeaching evidence, 

§ 527 

Compensation, remedies to enforce payment, 

§ 40 

Competency, determination, § 119, p. 533 
Contempt proceedings, § 27, p. 408, n. 22 
Contradiction, § 033, p. 054; § 639, pp. 658-666 
Corroborating evidence, § 648, p. 669 
Cross-examination, persons concerned in criminal 
prosecution, § 401, p. 187 I 

Dead man’s statute. 

Form of objection, § 247 ' 

Objections, determination, § 251 
Declarations of deceased spouse, § 79 
Excusable nonattondance, § 19 
Husband and wife, agency, § 83 
Inconsist(*nt or contradictory statements, im¬ 
peaching evidence, § 014, pp. 616-020 
Interest or bias, § 568, pp. 522-527 

Rebuttal of impeacliing evidence, § 571 
Privileged communications, objections, § 304 
Refreshing memory with memorandum or other 
writings, § 358, p. 84 

Right of accused to compulsory process as affect¬ 
ing. § 0 

Writing used to refresh memory, § 363 
Admissibility of instruments, dead man’s statute, 

§ 227(7) 

Admissibility of testimony, party as witness on own 
behalf, § 323 

Admission against interest, contradiction, character 
of evidence adduced, § 630, p. 662 
Admission of credibility, failure to cross-examine, 

§ 480 

Admissions, 

Cross-examination, § 380 

Criminal prosecution, § 401, p. 191 
Dead man’s statute, generally, post 
Failure to deny, statutes, privilege of witness, 

§ 434, p. 247 

Hostile witness, introduction by protected party, 
§ 243, p. 729 

Interest or bias, cross-examination, § 564 
Opposite party, cross-examination of witness 
testifying to, § 380 

Privileged communications, husband and wife, 
§ 260, p. 772 

Admitted facts, corroboration by, § 649 
Adopted persons, dead man’s statute, relatives, § 171 
Adoption contract, surviving party, § 201, n. 07 
Adoption proceedings. 

Husband and wife, competency as to nonaccess, 
§ 90, p. 488, n. 80 
Privileged communications. 

Attorney and client, § 282 
Records, § 264, p. 753, n. 49 
Adultery, 

Character or reputation, 

Chastity, § 505 
Commission of crime, § 506 
Conviction of crime, § 507, p. 407, n. 69 
Prosecution witness, § 495, n. 39 
Subjects of inquiry, § 515, p. 426 
Conviction of crime, competency, § 67 


Adultery—Continued 

Criminal prosecutions, husband and wife^ co^ 
potency to testify against other, § 101, p. 505 
Husband and wife. 

Absolute divorce, competency, § 80 
Competency, § 95, p. 497 
Leading questions, § 330, p. 40, n. 39 
Privilege of witness, § 437, p. 253, n. 66 
Nature of crime, ■§ 437, p. 255 
Advances, dead man’s statute, partnership trans¬ 
actions, § 222 

Adverse character of interest, dead man’s statute, 

§ 160 

Adverse party. 

Agreements, privileged communication.s, attorney 
and client, § 283, p. 709 
Calling as witness, § 324 
Character or reputation evidence, § 493 
Contradiction, § 630 

Credibility of witness summoned by, § 463 
Cross-examination, § 367, p. 106; § 369 
Compensation, persons entitled, § 37 
Discretion of court, § 404, p. 206 
Examination as on, § 367, p. 106 
Party called as witness by, § 400 
Dead man’s statute, post 
Leading questions, § 333 

Representative, dead man’s statute, § 153, 

pp. 592-595 
Protection, § 213 

Subpoena duces tecum, to whom directed, § 25, 
p. 380 

Adverse witness, 

Argumentative questions, § 328, p. 37 
Calling and recalling witnesses by court, § 350 
Contradiction, § 630 
Cross-examination, § 368, p. 120 
Control by court, § 404, p. 204 
Examination as on, § 367, p. 100 
Latitude, § 377, p. 131 
Examination on specific subjects, § 315 
Inconsistent or contradictory statomont.s, § 578, 
p. 545 

Laying foundation, § 599; § 605, p. 003 
Interest or bias, cross-examination, § 559, p. 499, 

I n. 9 

Latitude in examination, § 317, p. 16 
Leading questions, §§ 329, 333 
One’s own witness, impeachment, § 477, p. 355 
Questions by coiir^ § 348, pp. 65, 66 
Redirect examination, leading questions, § 428 
Advertisements, inconsistent or contradictory state¬ 
ments, § 589, p. 568 
Advice, privileged communications. 

Attorney and client, generally, post 
Physicians and surgeons, generally, post 
Aeronautics investigator, privileges and exemptions, 
§ 16, p. 366, n. 89 

Affection, privileged communications, husband and 
wife, § 269, p. 772 
AflSdavits, 

Attendance, compensation, § 44 
Constructive contempt proceeding, contents, § 27, 
p. 408, n. 21. 

Continuance, waiver of right to impeach absent 
witness, ^ 475 

Corroborating evidence, § 648, p. 673 
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WITNESSES 


AflBidavits—Continued 

Cross-examination, S§ 380, 391 
Ex parte affidavits, generally, post 
Inconsistent or contradictory statements, 

Absent witness, laying foundation for proof, 

§ 604, p. 602; § 605, p. 610 
Admissibility of evidence, § 590 
Cross-examination, § 596, n. 25 
Explanation, | 621, p. 6^ 

Form § 585, n. 70 

Impeaching evidence, § 614, p. 617 | 

Admissible, § 614, p. 618 
Laying foundation, § 599; | 604, p. 597 
Own witness, § 578, p. 539, n. 46 
Previous statements as substantive evidence, 

§ 628, p. 646, n. 54 

Interest or bias, evidence to show, laying 
foundation, § 566 

Privilege of witness, waiver of privilege, § 456, 
p. 315 

Privileged communications, attorney and client, 

§ 283, p. 805 

Proceedings on motion for attendance at public 
expense, § 7 

Proof, service of subpoena, § 24 
Refreshing memory, former statement or testi¬ 
mony, § 358, p. 92 
Service of subpoena, § 24 

Subpoena duces tecum application, contents, § 25, 
p. 385 

Testator, privileged communications, attorney and 
client, § 283, p. 807 

Affinity, family I’elation, competency, § 74 
Affirmance of testimony, inconsistent or contradictory 
statements, opportunity afforded witness, | 604, 
p. 596 

Affirmative duty, privileged communications, attorney 
and client, § 270, p. 783, n. 35 
Against whom compulsory process issued, § 9 
Age, 

Childi-en, examination, § 317, p. 13 
Competency, § 58 
Objection, -§ 117 

Credibility of witness, § 461, p. 324 
Cross-examination, § 485, p. 379 
Inconsistent or contradictory statements, 

Gi-ounds for impeachment, § 573 
Marriage affidavit, § 590, n. 66 
Material matters, f 580, p, 554 
Mental capacity, § 57, p. 446 
Preliminary questions, § 344 
Aged persons, leading questions, § 332 
Agency coupled with an interest, dead man’s statute, 
I 180 

Agents. Principal and agent, generally, post 
Aggravated assault, form of questions, § 328, p. 33, 
n. 48 

Agreements, inconsistent or contradictory statements, 
§ 589, p. 566 

Aiding recollection, leading questions, § 334 
Ailments of patient, privileged communications, 
physician and patient, % 298 
Airplane accidents, privileged communications, 
reports, § 264, p. 759 

Airplane pilots, personal log, refreshing memory, 
§ 360, p. 96, n. 12 


Alcoholism, privileged communications, husband and 
wife, § 269, p. 770 
Alibi, 

Credibility of witnesses, failure to call or dis¬ 
cover important witness, § 467 
Cross-examination, 

Control by court, § 404, p. 204 
Defendant in criminal prosecutions, § 395 
Latitude permitted, § 377, p. 132, n. 25 
Limitation of scope, § 393, p. 170, n. 19 
Persons concerned in criminal prosecution, 

§ 401, p. 188, n. 7 

Statements and admissions by witness or 
others, § 380, n. 17 
Time and place, § 383, n. 90 
Impeachment of witness, extent of cross- 
examination, % 484, p. 374, n. 55 
Inconsistent or contradictory statements, 

District or state’s attorney’s investigation, 

§ 589, p. 568, n. 57 

Impeaching evidence admissible, § 614, p. 617, 
n. 23 

Recollection of witness, cross-examination, | 488, 
n. 62 
Statute, 

Competency, § 131, p. 553 
Privilege of witness, § 434, p. 248 
Alien land law, privilege of witness, accused or 
party defendant, § 441, p. 267 
Alienation of affection, 

Character or reputation, associates and environ¬ 
ment, § 513, p. 418 

Husband and wife, competency, § 99 
Nonaccess, § 90, p. 488, n. 80 
Inconsistent or contradictory statements, cross- 
examination, § 597, p. 586, n. 46 
Privileged communications, § 273 

Attomey and client, preparation for litiga¬ 
tion, § 289 

Husband and wife, § 2G9, p. 772 

Aliens 

Privilege of witness, § 431, p. 242, n. 39 
Resident in foreign countries, accused, right to 
compulsory process, § 9 

Alimony proceeding, husband and wife, competency, 
§ 95, p. 496 

All parties, dead man’s statute, disqualification, | 146 
Alterations, dead man’s statute. 

Deeds, § 227(6) 

Mortgages, § 227(6) 

Negotiable instruments, § 227(6), p. 701 
Alternative interest, dead man’s statute, § 168 
Alternative questions, leading questions, § 330, p. 42 
Ambiguity, explanation of former statement or testi¬ 
mony, § 364 

Ambiguous questions, § 328, p. 35 
Ambiguous statements, inconsistent or contradictory 
statements, ■§ 583 
Amendment, 

Pleadings, inconsistent or contradictory state¬ 
ments, § 593, p. 573 

Process, return of service of subpoena, § 24 
Statutes, competency, time operates, § 132, p. 558 

Amnesia, 

Cross-examination, persons concerned in criminal 
prosecution, § 401, p. 187, n. 89 
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WITNESSES 


Amnesia—Continued 

Impeachment of witness, extent of cross- 
examination, § 484, p. 371, n. 31 
Amount of compensation, § 41 
Amount of security for appearance, § 32 
Ancient documents, dead man’s statute, admissibility 
of instruments, § 227(7), n. 13 
Ancient origin, 

Privileged communications, attorney and client, 

§ 27G, p. 783 

Subpoena duces tecum, § 25, p. 376 
Anesthetics, consent to use, inconsistent or contra¬ 
dictory statements, § 589, p. 567 
Animal’s reputation, corroborating evidence, J 048, 
p. 670, n. 20 

Animosity, interest or bias, § 547 
Annoyance of witness, cross-examination, § 410 
Annuity tables or charts, use by witness, § 327, p. 28, 
n. 87 

Annulinont of marriage, 

Husband and wife, competency, § 80; § 95, 
pp. 405-499 

Privilege of witness, § 447, n. 4 
Answers, 

Cross-examination, § 415 

Interrogatories, conipotoncy, waiver of objection, 

§ ns, p. 528 

Interrupted on cross-examination, redirect 
examination, § 419, p. 223 

Antagonist ic witness, method and manner of examina¬ 
tion, discretion of court, § 317, p. 14 
Antecedents of witness, 

Character or reputation, suldect of inquiry, § 535, 
p. 424 

Credibility, cross-examination, § 485, p. 379 
Antcnuiitial agency, husband and wife, competency, 

§ 83 

Antenuptial statement, husband and wife, competency, 

§ 86 

Anticipation,. 

Cross-examination by questions on direct exam¬ 
ination, § 317, p. 33 

Possible evidence, cross examination, limitation 
of scoiw, § 393, p. 365, n. 74 

Anti-social conduct, contradiction, admissibility of 
evidence, § 633, p. 655, ii. 20 

Anti-trust laws, privilege of witness, trade secrets, 

§ 446 

Aphasia, m(*ntal capacity, § 57, p. 447, n. 65 
Appeal bond, dead man’s statute, principal and surety, 

§ 178 
Appeals, 

Character or reputation, conviction of crime, 

§ 507, p. 414 

Competency, § 119, p. 543 
Contempt judgment, § 27, p. 410 
Conviction of crime, competency, § 66 
Dead man’s statute. 

Actions pending when death occurs or in¬ 
competency arises, § 138 
Status of party at time of testifying, § 147 
Waiver of objections, effect, § 249 
Justice of the peace, competency as to occurrences 
on trial, 1105, p. 514 

Recognize for appearance, order directing, | 32 
Security for appearance, order directing, § 32 
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Appeals—Continued 

Subpoena duces tecum, refusal to issue, § 25, 
p. 389 

Appearance, competency determined by, § 119, p. 536 
Appearance of person, responsiveness of answer, § 353, 
p. 75 

Appearance of witness, credibility, | 466 
Application, subpoena duces tecum, § 25, p. 385 
Appointment, 

Administrator, dead man’s statute, § 143 

Acts done or contracts made after, f 215(8) 
Guardian, 

Dead man’s statute, facts occurring before, 
I 215(4) 

Privilege of witness, accused or party defend¬ 
ant, § 441, p. 267 
Interpreters, § 326 
Appraisers, 

Competency, % 106 

Return, inconsistent or contradictory statements, 
§ 589, p. 567 

Arbitration proceeding. 

Contempt for refusal to testify, § 27, p. 404, n. 73 
Dead man’s statute, examination of interested 
witness by protected party, § 243, p. 727 
Arbitrators, 

Competency, | 106 
Signature on subpoena, § 21 

Argument of attorney, inconsistent or contradictory 
statements, § 593, p. 572 
Argumentative answers, § 352 

Argumentative contradiction, admissibility of evi¬ 
dence, § 639, p. 661 

Argumentative cross-examination, § 384 
Argumentative questions, § 328, p. 36 
Cross-examination, § 411 

Inconsistent or contradictory statements, cross- 
examination, § 597, p. 585 

Armed forces members, privileges and exemptions, 
§ 16, p. 365 

Arraignments, inconsistent or contradictory state¬ 
ments, preliminary examination, § 504, p. 577, 
11. 63 
Arrest, 

Character or reputation evidence, § 503 

Rebutting effect of evidence, § 534, p. 469 
Cross-examination of character witness, § 387, 
p. 160 

Impeachment of witness, cross-examination as to 
convei*satlons before, § 485, p. 370 
Inconsistent or contradictory statements, 
Material matters, § 580, p. 554 
Statements while under arrest, § 593, p. 572 
Interest or bias, admissibility of evidence, § 568, 
p. 523, n. 5 

Witness, caused by adverse party, interest or bias, 
§ 560, p. 510 

Arrested person, privileged communications, attorney 
and client, § 290 

Arresting officers, inconsistent or contradictory state¬ 
ments, § 582, n. 16 
Arson, 

Character or reputation, 

Commission of crime, § 506 
Conviction of crime, § 507, p. 406, n. 65 ' 

Conviction of crime, competency, § 07 
Corroborating evidence, § 648, p. 671, n. 25 



WITNESSES 


Arson—Continued 

Criminal pi^secutions, husband and wife, compe¬ 
tency to testify against other, § 101, p. 506 
Cross-examination, criminal prosecution, § 401, 
p. 192 

Pom of questions, § 328, p. 33, n. 48 
Leading questions, § 330, p. 40, n. 39 
Redirect examination, § 419, p. 222, n. 91 
Ascertainment by court before trial of compliance 
with subpoena duces tecum, § 25, p. 390 
Assault and battery, 

Character or reputation, commission of crime, 

§ 506 

Conviction of crime, competency, § 67 
Criminal prosecutions, husband and wife, compe¬ 
tency to testify against other, § 101, p. 506 
Cross-examination, 

Criminal prosecution, § 401, p. 192 
Irrelevant or immaterial matters, § 3S0, p. 147 
Husband and wife, competency, § 75, n. 84 
Leading questions, § 330, p. 39, n. 38 
Privilege of witness, accused or party defendant, 

§ 441, p. 2G7, n. 29 
Assault with intent to murder, 

Character or reputation. 

Conviction of crime, § 507, p. 407, n. CO 
Indictment for crime, § 503, n. 97 
Hearsay, redirect examination, § 419, p; 222, n. 95 
Inconsistent or contradictory statements, former 
trial or hearing of same case, § 594, p. 578, 
n. 69 

Privilege of witness, nature of crime, § 437, p. 2oo 
Redirect examination new matter, § 425, n. 27 
Assault with intent to rape, character or reputation, 
conviction of crime, § 507, p. 406, n. 65 
Assessor’s field notes, contradiction, documentary 
evidence, § 639, p. 664 

Assets, disclosure, dead man’s statute, % 138 
Assignment for benefit of creditors. 

Cross-examination, limitation of scope, § 393, 
p. 170, n. 19 

Dead man’s statute, protection, § 205 
Privileged communications, parties who may 
waive protection, § 307 
Assignments, 

Compensation, persons entitled, § 37, n. 61 
Dead man’s statute, 

Bonds, 8 227(6) 

Derivation of title or interest, § 187 
Heirs, § 174 
Interest, § 149 
Heirs, % 174 

Mortgages, § 227(6), p, 703 

One incompetent to testify for self, S 187 

Pending suit, § 149 

Protection, §§ 207, 208 

SuflBciency, § 167 

Will interest, § 175 

Mortgage, leading questions, § 330, p. 40, n. 38 
Privileged communications, persons who may 
object, § 303 

Assistance, 

Interest or bibs, § 552 

Cross-examination, § 560, p. 513 
Questions by court for purposes of, § 348, p. 65 
Assistant prosecuting attorney, competency, 8 113 


Associates, 

Character or reputation, 8 513, p. 418 

Cross-examination, 

Character witness, § 387, p. 152 
Criminal cases, 8 368, p. 118 
Association member or stockholder, 

Competency, § 124 
Dead man’s statute, § 185 
Association officer, dead man’s statute, § 185 
Associations, cross-examination, persons concerned 
in criminal prosecution, § 401, p. 190, n. 26 
Assumed names, character or reputation, subjects of 
inquiry, § 515, p. 427 

Assumpsit, compensation, remedies to enforce pay¬ 
ment, § 46 ^ i. 

Assumption of debts, inconsistent or contradictory 
statements, grounds for impeachment, § 573 
Assumption of facts. 

Cross-examination, § 413 
Leading questions, 8 330, p. 38 
Questions, § 341 

Redirect examination, leading questions, § 428 
Assumption of risk, contempt for failure to testify, 

§ 27, p. 404, n. 75 

Atlieist, oath or affirmation, § 320, p. 20 
Attachment, 

Accused, right to compulsory process, 8 13 
Adverse party or witness, examination as on 
cross-examination, 8 367, p. Ill 
Compelling attendance, § 29 
Compensation, remedies to enforce payment, 8 46 
Contempt, compelling testimony after immunity 
granted, § 27, p. 407 
Legislator, § 16, p. 365 

Proceeding, dead man’s statute, protection, § 208 
Writ, contradiction, documentary evidence, § 039, 
p. 604 

Attempt to impress jury, repetitious questions, 8 342, 
n. 43 

Attempt to murder, criminal prosecutions, husband 
and wife, competency to testify against other, 
§ 101, p. 507 

Attempted suicide, character or reputation, subjects 
of inquiry, 8 515, p. 426, n. 79 
Attendance, §§ 2-18, pp. 350-368 

Actual attendance or presence, § 10 
Addition of names to subpoena after issuance, 
§ 22 

Administrative bodies or officers, 8 5 
Amendment of return, service of subpoena, § 24 
Attend at two places, 81&' 

Authority to compel, 8 3 
By whom subpoena served, § 23 
Choice of process to he employed, § 34 
Compensation, generally, post 
Contents of subpoena, § 21 

Continued attendance under original subpoena, 

§ 20 

Convicts and other prisoners, 8 14 

Courts, authority to compel, 8 4 

Date of subpoena, 8 21 

Defects rendering subpoena invalid, § 21 

Directing issuance of subpoena, § 22 

Duty to compel, § 6 

Evidence, service of subpoena, § 24 

Females, § 14 

Form of subpoena, § 21 
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WITNESSES 


Attendance —Continued 

In what action subpoena issued, form, § 21 
Insane patients and confinees, § 14 
Interested persons, § 15 
Interpreters, § 14 

Invalid subpoena, form and contents, § 21 
Issuance of subpoena, § 22 
Legislative bodies or ofBcers, § 5 
Manner, service of subpoena, § 23 
Nature of subpoena, § 20 
Number of witnesses, § 11 
Particular time or stage of proceeding, § 8 
Parties, § 15 

Permission not to attend unless convenient, § 19 

Personal service of subpoena, § 23 

Place, 

Holding court, form of subpoena, § 21 
Service of subpoena, § 23 
Where required, § 17 
Prisoners, § 14 

Proceedings to compel, §§ 19-34, pp. 3GS-421 

Proof, service of subpoena, § 24 

Public expense, § 7 

Purpose of subpoena, § 20 

Quashal of subpoena, § 39 

Recital of statute under which subpoena issued, 
form, § 21 

Register of United States land ollicer, § 5 

Residence of witness, § 17 

Return, service of subpoena, § 24 

Right of accused to compulsory process, § 6 

Right to issue subpoenas, § 22 

Seal on subpoena, § 21 

Service of subpoena, § 23 

Signature on subpoena, § 21 

State hospital confinees, § 14 

Subpoena ad testificandum, § 19 

Suppression of subpoena, § 19 

Testation of subpoena, § 21 

Time, 

Subpoena service, § 23 
When required, § 38 
To whom subpoena directed, § 21 
Two places, subpoenaed to attend, § 19 
Uniform act to secure attendance of witnesses, 
§ 17 

Verification, service of subpoena, § 24 
Waiver of subpoena issuance defects, § 22 
Attesting witnesses, privileged communications, ap¬ 
plication of law, § 252 
Attire of witness, propriety, § 321 
Attitude imitation answer, § 352 
Attitude of community, redirect examination, new 
matter, § 425, n. 27 
Attorney and client. 

Adverse party or witness, examination as on 
cross-examination, § 367, p. Ill 
Argument, inconsistent or contradictory state¬ 
ments, § 593, p. 572 
Authority to compel attendance, § 4 
Character or reputation, disbarment, § 507, p. 410; 
§ 513, p. 420 

Admissibility of impeaching evidence, § 527 
Extent of inquiry, § 515, p. 424 
Compensation, persons entitled, § 37 
Competency of attorney, § 71 
Credibility, presumptions, § 459 


Attorney and client—Continued 

Cross-examination, by whom conducted, § 402 

Head man’s statute, § 182 

Disbarment, 

Admissibility of impeaching evidence, § 527 
Character or reputation, § 507, p. 410; § 513, 
p. 420 

Competency of attorney, § 71, p. 466, n. 26 
Corroborating evidence, § 648, p. 671, n. 25 
Extent of inquiry, § 515, p. 424 
ILeading questions, § 330, p. 30, n. 38 
Privilege of witness, § 441, p. 209 
District attorneys, generally, post 
Employment, interest or bias, cross-examination, 
§ 660, p. 506 

Examination as witness, § 317, p. 15 
Examination of witness by judge reflecting on 
integrity, § 347, p. 62 
Fees, 

Contempt proceedings, § 27, p. 410 

Divorce proceeding, husband and wife, com¬ 
petency, § 95, p. 497 

Inconsistent or contradictory statements. 

Absence of counsel, § 582 
Argument, § 593, p. 572 
Interest or bias. 

Attorney as witness, § 551 

Employment, cross-examination, § 560, p. 506 

Relations with party, § 546 , 

Issuance of subpoena, § 22 
Narrative form testimony, § 325 
Oath or affirmation while testifying, § 320, p. 19 
Oral statement to refresh recollection of witness, 
§ 357, p. 81 

Order to counsel to produce witnesses, § 31 
Presumptions as to credibility, § 459 
Privilege of witness, possession of books and 
papers, § 448, p. 285 

Privileged communications, § 16, p. 365; § 254; 
§§ 276-292, pp. 782-823; § 431, p. 242, 
n. 39 

Actions or pi-oceodings in which privilege may 
be claimed, § 292 

Additional informers, § 283, p. 804 
Address of client, § 286 
Advice of attorney, § 283, p. 805 
Pact of, § 283, p. 802 
After relation has ceased, § 279 
After termination of act or transaction, § 285 
Agents, communications through, § 276, p. 787 
Agreements of adverse party, § 283, p. 700 
Application of privilege, § 270, p. 785 
Arrested person, § 290 

Attorney and agent or spouse of client, § 270, 
p. 788 

Attorney as such, § 280 
Authority given attorney, § 287 
Before employment, § 278 
Between attorneys, § 276, p. 789 
Briefs of counsel, § 283, p. 806 
Character as attorney, § 270, p. 785 
Glairaauts under deceased client, § 292 
Clerk of attorney, § 276, p. 787 
Compensation of attorney, § 283, p. 803 
Competency of attorney, § 71 
Confidential communications, § 284 
Construction of rule, § 276, p. 784 
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WITNESSES 

Attorney and client—Continued 

Privileged conunnnications—Continued 
Court’s own motion, exclusion, § 302 
Crime, relation to, § 285 
Documents, § 283, p. 806 
Documents prepared by client, § 289 
Drafting paper, § 287 
Employment, before employment, § 278 
Employment of same attorney by several per¬ 
sons, § 281 

Escrow instructions, § 287 

Exclusion on court’s own motion, § 302 

Existence of relation, § 277; § 283, p. 802 

Fact of communication, § 283, p. 804 

Fact of employment, advice or services, § 283, 

p. 802 

Fraud, relation to, § 285 
Hearing of third person, § 290 
Identification of documents, § 283, p. 807 
Importance or materiality of statement, § 283, 
p. 799 

Inferior courts, practitioners before, § 276, 
p. 786 

Information acquired otherwise than from 
client, § 283, p. 800 

Informers, additional informers, § 283, p. 804 
Instructions given attorney, § 287 
Insurance company and policy holder, § 276, 
p. 789 

Intermediary, § 276, p. 787 
Judge, § 276, p. 786 
Labor commissioner, § 276, p. 786 
Litigation matters, § 283, p. 798 
Manner of communication, § 291 
Materiality of statement, § 283, p. 799 
Matters to which privilege extends, § 283, 
pp. 797-808 

Memoranda of counsel, § 283, p. 806 
Mental condition of client, § 283, p. 804 
Messenger service, § 276, p. 787 
Nominal party, § 277 
Notary, § 276, p. 787 
Object, § 276, p. 784 
Objections, §§ 302-305, pp. 842-849 
Occupation of client, § 286 
Parties who may waive protection, § 307 
Party who may object, § 303 
Patent solicitor or expert, § 276, p. 786 
Payment of retainer or fee, § 277 
Person communicating with other than at¬ 
torney, § 289 

Physical condition of client, § 283, p. 804 
Pleadings, § 283, p. 806 
Practitioners before Inferior courts, § 276, 
p. 786 

Preliminary examination by attorney, § 289 
Preparation for pending or prospective litiga¬ 
tion, § 289 

Presence of third person, § 290 
Proceedings in which privilege may be claim¬ 
ed, S 292 

Professional capacity, § 280 
Professional communications, § 283, p, 799 
Public policy, § 276, pp. 782-789 
Relation having ceased, § 279 
Relation to crime or fraud, § 285 
Retainer or fee, payment, $ 277 


Attorney and client—Continued 

Privileged communications—Continued 
Secret communication, § 284 
Services, fact of, § 283, p. 802 
Several persons employing same attorney, 

§ 281 

Spouse of client, § 276, p. 787 
Statements made to be communicated to 
others, § 283, p. 804 
Status as attorney, § 276, p. 785 
Subject matter of employment, § 283, p. 800 
Termination of relation, § 282 
Testimony of client, § 276, p. 785 
Third person, § 276, p. 788 
Threats, § 283, p. 799 

Transactions involving rights of attorney, 

§ 283, p. 808 

Two attorneys, waiver as to one, § 314 
Will preparation and execution, § 288 
With view to employment, § 278 
Written communications, § 290, p. 820; § 291 
Refusal to testify on advice, § 27, p. 405 
Subpoena power, § 4 
Witnesses, § 2 
Attorney general. 

Privileged communications, correspondence on 
ofiBcial business, § 265 

Subpoena duces tecum, power to issue, § 25, p. 378, 
n. 74 

Subpoena powers, § 5, n. 35 

Attribute of character, cross-examination of character 
witness, § 387, p. 150 

Auctioneers, competency, existence and loss of sale 
entry, § 114, n. 83 
Auditor, competency, § 106 
Authenticity of writing. 

Dead man’s statute, examination of interested 
witness by protected party, § 243, p. 726, 
n. 36 

Inconsistent or contradictory statements, § 589, 
p. 567 

Impeaching evidence admissible, § 615, p. 621 
Author of writing, refreshing memory, § 3G0, pp. 94-97 
Authority given attorney, privileged communications, 
§ 287 

Authority to compel attendance, § 3 
Automobiles. Motor vehicles, generally, post 
Autopsical examination, privileged communications, 
physician and patient, § 295, p. 837 
Autopsy, physician and patient relation, § 294, p. 829, 
n. 37 

Autopsy report, inconsistent or contradictory state¬ 
ments, § 689, p. 567 
Change of theory, § 624, n. 10 
Availability of memorandum, refreshing memory, 
§ 358, p. 89 

Bad checks, character or reputation, commission of 
crime, § 506 

Baggage, contents or value, comi>etency, § 129 
Ball, accused, right to compulsory process on hearing 
of application, § 8 

Bailee, dead man’s statute, person claiming under 
decedent, § 214 

Balanced interest, dead man’s statute, § 170 
Balancing of inconveniences, subpoena duces tecum, 
1 § 25, p. 389, n. 10 
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Bank, garnishment proceedings against, subpoena 
duces tecum, § 25, p. 392, n. 51 
Bank bill, ref resiling memory, § 358, p. 89 
Bank cashier. 

Character or reputation, misuse of position of 
employment, § 509 

Dead man’s statute, § 185, p. C31, n. 94 
Bank examiner, privileged communications, § 2C4, p. 
748, n. 02 

Bank records, corroborating evidence, § 684, p. 673 
Banker and depositor or customer, privileged com¬ 
munications, § 256 
Bankruptcy, 

Adverse party or witness, examination as on 
cross-examination, § 307, p. Ill 
Character or reputation, § 500 
Discharge in bankruptcy, generally, post 
Examination, privilege of witness, § 433 
Husband and wife, competency, § 76 
Proceedings, 

Inconsistent or contradictory statements, 
proof of former testimony, § 616, p. 624 
Privilege of witn<*ss, i)roduction of books and 
papers, § 448, p. 2S1 

Schedules, inconsistent or contradictory state¬ 
ments. 

Judicial records and proceedings, § 593, p. 572 
IMaterial matters, § 580, p. 554 
Trustee in bankruptcy, generally, post 
Baptismal certificate, refreshing memory as to age, 

§ 358, p. 00 

Bar examiners, attendant at hearing to review deter¬ 
mination, § 16, p. 365 

Bar of prosecution by statute of limitations, privilege 
of witness, § 438 

Basis of ti'stimony, character or reputation, impeach¬ 
ing witness, § 521 
Bastardy proceedings. 

Character or reputation, chastity, § 505 
Husband and wife, competency, § 90, p. 490 
Privilege of witness, ^ 441, p. 207 
Bearing of witness, credibility, § 466, n. 95 ^ 
Behavior of witness, credibility, § 466, n, 95 
Belittling of testimony, credibility of witnesses, § 469, 
p. 347 

Bench warrant, 

Accused, right to c*oinpulsory process, § 13 
Q\io warranto charging monopolistic conspiracy, 
issuance in, § 29, n. 94 

Beneficial i)urposc, privilege of witness, § 432, n. 54 
Best evidence. 

Character or reputation, conviction of crime, 
§ 528, p. 459 

Inconsistent or contradictory stutoments, proof of 
former testimony, § 616, p. 624, n. ID 
Interest or bias, admissibility of evidence, § 568, 
p. 523 

Best evidence rule, cross-oxaminatioii, persons con¬ 
cerned in criminal proseention, § 401, p. 188, ii. 5 

Best recolloctiou of witness, § 355 
Bias. Interest or bias, generally, post 
Bible, refreshing memory from leaves taken from 
family biblo, § 358, p. 90 
Bigamy, 

Competency of parties, § 78 


Bigamy—Continued 

Criminal prosecutions. 

Competency of spouse to testify against other, 

§ 101, p. 507 

Inconsistent or contradictory statements, 
privileged communications, § 591, n. 78 
Privilege of witness, nature of crime, § 437, p. 255 
Bill of exceptions, inconsistent or contradictory state¬ 
ments, 

Absent witness, laying foundation, § 602 
Proof of former testimony, § 616, p. 627 
Bill of particulars, refreshing memory from writings 
connected with legal proceedings, § 358, p. 92 
Bill of sale, 

Contradiction, documentary evidence, § 639, p. 604 
Inconsistent or contradictory statements, § 589, 
p. 566 

Refreshing memory, § 358, p. 89 
Bills and notes. Negotiable instruments, generally, 
post 

Birth, cross-examination, persons concerned in crimi¬ 
nal prosecution, § 491, p. 185, n. 70 
Birth certificates. 

Inconsistent or contradictory statements, § 589, 
p. 567 

Refreshing memory of age, § 358, p. 90 
Black boards, use by witnesses, § 327, p. 28 
Blackmail. Extortion, generally, post 
Blackout spells, impeachment of witness, extent of 
cross-examination, § 484, p. 371, n. 31 
Blank execution, dead man’s statute, l>onds, § 227(6)1 
Blood on garments, cross-examination, criminal prose¬ 
cution, § 401, p. 194, n. 59 
Blood relationship, interest or bias, § 540 
Victim of crime, § 554 

Bloodhounds, trailing by, cross-examination, breeding 
and training of dogs, § 382 
Blue prints, use by witness, § 327, p. 28, n. 90 
Bomb, use of model by witness, § 327, p. 29, n. 96 
Bombing political enemy, cross-examination in criini- 
nal prosecution, § 401, p. 193, n. 50 
Bond, 

Appearance bond, § 32 
Dead man’s statute, § 227(6) 

Interest or bias, executing bond, cross-examina¬ 
tion, § 560, p. 513 

Keep peace, character or reputation, subjects of 
inquiry, § 515, p. 435 
Party to, surviving party, § 201 
Bondsman, interest or bias, § 552 
Book accounts, dead man’s statute, admissibility of 
instruments, § 227(7) 

Book entries, 

Contradiction, documentary evidence, § 639, p. 664 
Corroborating evidence, § 648, p. 673 
Bookkeeper, adverse party or witness, examination as 
on cross-examination, § 367, p. 113, n. 99 
Bookmaking, cross-examination in criminal prosecu¬ 
tion, § 401, p. 193, n. 50 
Books and papers, 

Contradiction, character of evidence adduced, 
§ 639, p. 661 

Corroborating evidence, § 648, p. 672 
Cross-examination, persons concerned in criminal 
prosecution, § 401, p. 190 

Inconsistent or contradictory statements, § 589, 
p. 568 
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WITNESSES 

Books and papers—CJontlnned 

Kept or made by others, knowledge of facts, § oo 
Prepared by client, priyileged communications, 
attorney and client, § 289 

Privileged communications, attorney and client, 

§ 283, p. 806 

Manner of communication, § 291 
Production, privilege of witness, § 448, pp. 280--86 
Redirect examination, § 426 
Refreshing memory, § 358, pp. 84,90 

Subpoenas duces tecum, § 25, pp. 376-398 
Time spent in finding, compensation, § 41 
Books of account Account books, generally, ante 
Bootlegger, character or reputation, § 613, p. 419 
Both parties, effect of death, § 203 
Boundaries, inconsistent or contradictory statements, 
grounds for impeachment § 573 
Boundary dispute, dead man’s statute, interest oi 
witness, § 232, n. 95 * 

Boundary fence, dead man’s statute, location, § 2161b), 

Boundary line location, corroborating evidence, | 648, . 

Breach of contract dead man’s statute, § 136, p. 572, 
n. 68 

Breach of marriage promise, competency of parties, 

§ 131, p. 554, n. 49 

Breach of trust, dead man’s statute, § 221, p. 684 
Statutory exceptions, § 215(8) 

Breach of warranty, cross-examination, mitigation of 
damages, § 388 

Breaking force of corroboration, J 650 
Briber V 

Character or reputation, sufficiency of evidence, 

§ 531 

Conviction of crime, competency, § 67 
Credibility of witnesses, ^ » apa 

Conduct in connection with prior trial, § 
pp, 334, 335 

Conduct prior to testifying, § 464, p. 332, 
n. 35 

Cross-examination of character witness, | 38 <, 
p. 160, ml ^ _ 

Inconsistent or contradictory statements, material 
matters, § 580, p. 554 

Investigation, privilege of witness, waiver of 
privilege, § 456, p. 318, n, 31 
Privilege of witness, nature of crime, § 437, p. 

Evidence, inconsistent or contradictory state¬ 
ments, proof of former testimony, § 616, p. 627 
Privileged communications, attorney and client, 
§ 283, p. 806 

Broker and customer, privileged communications, 
§ 260, n. 57 

Brother-in-law, interest or bias, § 549, n. 85 
Brothers and sisters, 

Dead man’s statute, interest, § 171 
PamUy relationship, competency, § 74 
Browheating witness, 

Cross-examination, 8 410 
Protection by court, 8 317, p. 17 
Building and loan associations, privUeged communica¬ 
tions, audit of affairs, 8 264, p. 760, n. 18 
Bullet wounds, cross-examination, physical demon¬ 
stration, $ 403 


Burden of proof, 








Competency, 

Infant under fourteen, § 119, p. 532 
Objections, § 119, p. 531 

Contempt proceeding, § 27, p. 408, n. 22 . . , 

Cross-examination, nature of evidence elicited. 


Dead man’s statute, objections, § 251 
Husband and wife, competency, § 78 
Infant under fourteen, capacity and competency, 
§ 119, p. 532 

Mental incompetency, § 119, p. 532 
Privilege of witness, § 437, p. 258 

Determination of right to privilege, § 454, p. 
302, n. 67 

Reason for claim, § 453, n. 19 
Privileged communications, objections, § 304 
Bureau drawer locked, dead man’s statute, independ¬ 
ent facts, § 215(7), p. C68 


Burglary, 

Character or reputation, 

Commission of crime, 8 506 
Conviction of crime, § 507, p. 40G, n. 68 
Conviction of crime, competency, § 67 
CJorroborating evidence, § 648, p. 671, n. 25 
Cross-examination, 

Accomplice or codefendant, § 401, p. 190 
Irrelevant or immaterial matters, § 386, p. 147 
Leading questions, § 330, p. 40, n. 39 
Prosecution, ^ 

Cross-examination of character witness, § 387, 
p.l61,n.29 

Privileged communications, informer, § 2C4, 
p. 751, n. 36 


Business, 

Character or reputation, 

Extent of inquiry, § 501 
Occupation, 8 510 

Cross-examination of conduct, 8 393, p. 171 
Impeachment of witness, cross-examination, § 485, 
p. 378 

Business associates, privilege of witness, reality of 
danger, § 437, p. 258, n. 45 

Business association of impeaching witness, charac¬ 
ter or reputation, 8 520, p. 448 
Business communications, privileged communications, 
husband and wife, § 269, p. 772 
Business competitors, subpoena duces tecum, issuance, 
§25, p. 389 ^ 

Business letters, privileged communications, husband 
and wife, § 270, p. 775 

Business methods of deceased, dead man’s statute, 

§ 220, p. 680 

Business person, privilege of witness, disciplinary 
proceeding, 8 441, p. 269 

Business publications, refreshing memory, § 358, p. 91 
Business relationship. 

Competency, 8 69 
Interest or bias, § 561 

Bystander, inconsistent or contradictory statements. 
Impeaching evidence admissible, § 614, p. 618 
Proof of former testimony, § 616, p. 626 
Called by both parties, Inconsistent or contradictory 
statements, 8 578, p. 547 
j Calling witnesses, 

I Court’s own witness, § 350 
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Calling witnesses—Continued 

Privilege of witness, § 436, p. 251 
Camouflage, privilege of witness, claim of privilege, 

§ 450, p. 289 
Cancellation of deed, 

Cross-examination, party to civil action testifying 
in own behalf, § 399, p. 181, n. 2G 
Dead man’s statute, husband and wife, § 1T2, p. 
C17, n. 71 
Candor of witness. 

Credibility, § 4G6 

Cross-examination of character witness, § 387, 
p. 156 

Impeachment, cross-examination, § 485, p. 378 
Capability, competency as involving, § 49 
Capacity, infant under fourteen, burden of proof, 

§ 119, p. 532 

Caprice, relevant questions, refusal to answer, § 430 
Carnal assault. Sex offenses, generally, post 
Case on appeal, inconsistent or contradictory state¬ 
ments, proof of former testimony, § GIG, p. 627 
Catalogues, refreshing memory, § 358, p. 91 
Categorical answers, § 352 

Categorical questions, leading questions, § 330, p. 41 
Caucasian race, competency, § 56 
Cause of accident, inconsistent or contradictory state¬ 
ments, grounds for impeachment, § 573 
Cause of action, 

Dead man’s statute, survivor of joint parties, 
§211 

Surviving party, § 192 

Cause on trial, interest or bias, feeling with respect 
to, § 555 

Caution to witness on exercise of privilege against 
self-incrimination, § 449 

Census report, inconsistent or contradictory state¬ 
ments, § 589, p. 5G7 
Certainty, 

After facts, impeachment of witness, cross-exam¬ 
ination, § 45, p. 378 

Inquiry, inconsistent or contradictory statements, 
laying foundation for proof, § 605, pp. G03-610 
Subpoena duces tecum application, § 25, p. 380 
Certificate of attendance, compensation, § 44 
Certificate of death, privileged communications, phy¬ 
sician and patient, vital statistics, § 293 
Certificates, refreshing memory, § 358, p. 90 
Certificates of stock, dead man’s statute, assignee, 
protection, § 208 
Certified public accountant, 

Competency, § 106 
Privileged communications, § 255 
Certiorari, 

Criminal contempt judgment, § 27, p. 410 
Petition, inconsistent or contradictory statements, 
proof of former testimony, § 610, p. 627 
Cessation of relation, privileged communications, § 252 
Cestui que trust, dead man’s statute, § 147 
Adverse party, § 163 
Interest, § 170 

Chain of evidence, privilege of witness, scope and ex¬ 
tent, § 436 

Champertous agreement. 

Attorney, competency to testify, § 71, p. 468 
Privilege of witness, nature of crime, § 437, p. 255 
Change in status after giving testimony, dead man’s 
statute, § 14T 
98 64 


Change of theory, inconsistent or contradictory state¬ 
ments, § 624, n. 10 ^ 

Change of venue, continued attendance under original 
subpoena, § 20 ^ 

Character evidence, credibility and impeachment, § 473 
Character of interest, dead man’s statute, adverse 
interest, § 169 

Character of testimony, 

Credibility of witnesses, § 468, pp. 339-343 
Criminal prosecutions, husband and wife, compe¬ 
tency to testify against other, § 101, p. 505 
Character of tribunal, dead man’s statute, § 133,^p- 505 
Character or reputation, §§ 491-537, pp. 3S5-475 
Abnormality, § 513, p. 421 
Absent witness, § 492 
Abuse of discretion of court, § 497 
Account book verified oath of party, § 493 
Accusation, ante 
Accused, ante 
Acquittal, ante 

Admissibility of evidence, § 527 
Adultery, ante 
Adverse party, § 493 

Appeal from conviction of crime, § 507, p. 414 
Arrest for crime, § 503 

Arrest of witness, rebutting effect of evidence, 

§ 534, p. 469 

Associates and environment, § 513, p. 418 
Attorneys. Attorney and client, ante 
Bankruptcy, § 509 

Basis of testimony by impeaching witness, § 521 
Bastardy proceedings, § 505 

Bearing ou credibility, cross-examination, § 535, 
p. 422 

Best evidence, conviction of crime, § 52S, p. 459 
Bias of impeaching witness, § 525 
Bribery, sufliciency of evidence, § 531 
Business association of impeaching witness, § 520, 
p. 448 

Change in character, examination of impeaching 
witness, § 524 
Chastity, § 505 

Sul)jects of inquiry, § 515, p. 425 
Collateral matters, 

Kxtent of inquiry, § 497 
Nature of sustaining evidence, § 534, p. 408 
Commission of crime, § 506 

Subjects of inquiry, § 515, p. 428 
Community, post 

Commutation of sentence on conviction for crime, 
§ 508 

Competency of impeaching witness, § 519 
Competency of sustaining witness, § 533 
Comprehension of tei-ms used, impeaching wit¬ 
ness, § 525 

Conclusions of others, extent of inquiry, § 515, 
p. 424 

Conclusiveness of answers, § 516 
Confession of crime, admissibility of impcaching 
evidence, § 527 
Conflicting evidence, § 496 
Contempt, conviction of crime, § 507, p. 409 
Contradiction, admissibility of evidence, § 633, p. 
655, n. 20 

Conviction of crime, § 507, pp. 404-414 

Admissibility of impeaching evidence, § 528, 
pp. 457-462 
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Character or reputation—Continued 
Conviction of crime—Continued 

Conclusiveness of answers, § 516 
Effect of impeachment, § 537 
Laying foundation for impeachment, § 518 
Kebutting effect of evidence, § 534, p. 469 
Subjects of inquiry, § 515, p. 432 
Conviction of trial, admissibility of impeaching 
evidence, § 528, pp. 457-462 
Court martial, conviction of crime, § 507, p. 409 
Credit of witness, confining examination of im¬ 
peaching witness, § 524, p. 451 
Cumulative evidence, § 530 
Customary loitering place, § 513, p. 418 
Definitions, § 491 

Degrading witness, extent of inquiry, § 515, p. 423 
Depositions, 

Admissibility of impeaching evidence, § 52 < 
Former trial, § 527 

Depraved character, weighing testimony, § 496 
Details of crime, conclusiveness of answers, § 516 
Details of crimes and convictions, § 507, p. 411 
Detective, means of knowledge, § 520, p. 446 
Direct examination, impeaching witnesses, § 524 
Disbarment of attorney. Attorney and client, 
ante 

Discharge from employment, § 510 
Discretion of court, post 
Disgracing, extent of inquiry, § 613, p- 423 
Drug addiction, post 
Effect of impeachment, § 537 
Employment, misuse of position, § 509 
Encouragement of prostitution, § 505 
Environment and associates, § 513, p. 418 
Equity proceedings, § 502 
Evidence, 

Credibility and impeachment, § 473 
Sustaining unimpeached witness, § 473 
Experiments, admissibility of impeaching evi¬ 
dence, § 527 

Extent of inquiry, §§ 497-513, pp. 390-421; § 515, 
pp. 421-441 

Extent of knowledge, impeaching witness, § 524 
Facts considered, conviction of crime, § 507, p. 412 
Falsity of statements on examination in chief, 
§ 385 

Father of witness, competency of sustaining wit¬ 
ness, § 533 
Felony, post 

Foreign crime conviction, § 528, p. 458 
Forfeiture of police court bonds, § 507, p. 410 
Form of question, 

Cross-examination, § 517 
Impeaching witness, § 524 
Former case or trial, admissibility of impeaching 
evidence, § 527 
Gambling, § 513, p. 420 
General moral character assailed, § 498 
Gratuitous attacks, § 491 

Grounds of opinion, examination of impeaching 
witness, § 525 
Honesty, § 509 

HumUiating questions, § 615, p. 423 
Immaterial matters, nature of sustaining evi¬ 
dence, § 534, p. 468 

Immoral habits, weighing of testimony, § 496 
Impeaching evidence, §§ 518-531, pp. 441 - 4 64 


Character or reputation—Continued 
Impeaching witness, §§ 492, 525, 536 
Examination of, § 523 

Inconsistent or contradictory statements, sustain¬ 
ing witness, §623 

Incrimination of witness, extent of inquiry, § 515, 
p. 423 

Independent evidence, § 491 

Cross-examination distinguished, § 502 
Indictment for crime, § 503 

Conviction of crime, evidence, § 529 
Effect of impeachment, § 537 
Rebutting effect of evidence, § 534, p. 469 
Subjects of inquiry, § 515, pp. 429, 430 
Indictment of witness, rebutting effect of evi¬ 
dence, § 534, p. 469 
Informer, § 513, p. 420 
Injunction to restrain illegal acts, § 606 
Insinuating questions, § 515, p. 423 
Insulting questions, § 515, p. 423 
Interference with witnesses, § 513, p. 421 
Intoxicating liquor law violations, § 513, p. 419 
Intoxication, § 513, p. 421 

Introduction of record, conviction of crime, § oLb, 

P- -157 i. . 1 f 

Involvement in crime, effect of impeachment, 

§ 

Irrelevant matters, nature of sustaining evidence, 

§ 534, p. 468 

Irrelevant reply by impeaching witness, § 52t> 
Jurisdiction of conviction of crime, § 507, p. 411 
Juvenile court matters, § 507, p. 409 
Juvenile delinquency, § 515, p. 430 
Knowledge, 

Competency of impeaching witness, § o20, pp. 
445—448 

Cross-examination of impeaching witness, 

§ 525 

Laying foundation for impeaching evidence, § 518 
Letters, admissibility of impeaching evidence, 
§ 527 

Limited in time, inquiry, § 500 
Limiting effect on testimony, § 494 
Local ordinance violation, § 507, p. 400 
Means of knowledge. 

Competency of impeaching witness, § 520, pp. 
445Ht4S 

Impeaching witness, § 524 
Mental deficiency or al)normality, § 513, p. 421 
Methods of assailing, § 491 

Miscellaneous acts, facts or traits of character, 
§ 513, pp. 418-421 

Moral character distinguished from truth and 
veracity, cross-examination, § 515, p. 422 
Nai*cotics, drug addiction, § 513, p. 420 
Nature of crime, § 507, p. 411 
Nature of sustaining evidence, § 534, pp. 466-472 
Negative testimony, § 534, p. 468 
Nolo contendere, conviction of crime, § 507, p. 410 
Number of convictions of crime, § 507, p. 411 
Number of impeaching witnesses, § 522 
Oath, disregard of obligation, § 513, p. 420 
Objections to examination of impeaching witness, 
§524 

Occupation, § 510 

Offenses similar to that for which accused on 
trial, § 506 
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Character or reputation—Continued 
Ordinance violation, § 507, p. 409 
Pardon, 

Conviction of crime, rebutting effect of evi¬ 
dence, § 534, p. 471 
Effect, § 508 

Particular acts, facts or traits of character, § 602 
Party to civil action, § 403 
Peace and quietude, § 513, p. 418 
Perjury, post 

Persons concerned in criminal prosecution, § 401, 
p. 100 

Place, 

Conviction of crime, § 507, p. 411 
Sustaining evidence, to which related, § 534, 
p. 468 

Place of abode, § 513, p. 418 
Place to which inquiry relates, § 501 
Place to which knowledge relates, § 520, p. 447 
Plea of guilty, conviction of crime, § 507, p. 410 
Police officers* testimony, competency, § 520, 
p. 447 

Position of employment, misuse, § 509 
Prejudicial questions, § 515, p. 423 
Preliminary inquiry, § 520, p. 447 
Presumptions, § 401 

Continuance of bad character, § 500 
Prior to trial, § 500 

Probation, conviction of crime, § 507, p. 414 
Proceedings subse<iuent to conviction for crime, 
§ 507, p. 413 

Prosecution witness, § 405 

Prostitution, encouragement of, § 505 

Punishment for crime, § 507, p, 413 

Purpose of iinpoacliing evidence, § 491 

Quarrelsomeness, § 513, p. 418 

Questions, § 345 

lledircct examination, § 526 

Reflection on other witncssi's, § 515, p. 425 

Reformation of witness, § 507, p. 413 

Relevancy and remoteness of evidence, § 502 

Religious belief, § 511 

Remarks by judge, § 532 

Remoteness, 

Conviction of crime, § 507, p. 412 
Extent of iii<inii*y, § 515, p. 423 
Reputation of other witnesses, § 525 
Residence, post 
Right to cross-examine, § 514 
Scope of issues, § 515, p. 422 
Security for appearance, amount, § 32 
Specific acts of unchastity, § 505 
Specific acts or misconduct, § 502 
Spy or informer, § 513, p. 420 
Statements of impeaching witness, J 520, p. 446 
Strangers, means of knowledge, § 520, p. 446 
Subjects of inquiry, § 515, p. 424 
Sufficiency of evidence, § 531 
Suspension of criminal sentences, § 507, p. 414 
Suspicion of commission of crime, § 506 
Sustaining character, §§ 532-537, pp. 464-475 
Sustaining evidence, nature, § 534, pp. 466-472 
Sustaining witness, § 535 

Tendency to disgrace, extent of inquiry, § 515, 
p. 423 
Time, post 

Traffic violation, § 507, p. 409 


Character or reputation—Continued 

Traits of character, § 502; § 513, pp. 418^-421 
Truth and veracity as distin^ished from moral 
character, cross-examination, § 515, p. 422 
Turbulence, § 513, p. 418 
Unsworn statement by accused, § 404 
Vagrancy, § 513, p. 421 

Validity of criminal conviction, § 507, p. 409 

Veracity, § 512 

Violent nature, § 513, p. 418 

Weighing of testimony, § 490 

Witnesses, 

Competency, § 55 
Impeached, § 492 
Character questions, § 345 
Character witness, 

Competency, §§ 55, 64 
Cross-examination, § 387, pp. 150-161 
Discretion of court, extent of preliminary in¬ 
quiry, § 119, p. 535,11.18 
Redirect examination, § 419, p. 225 
Sustaining unimpeached witness, § 473 
Characteristics of deceased, dead man's statute, § 220, 

p. 680 

Characterization of another’s testimony, § 321 
Charitable organizations, dead man’s statule, officers 
or members, § 185 

Charts, use by witness, § 327, pp. 28-31 
Chastity, 

Character or reputation, 

Evidence, § 505 

Subjects of inquiry, § 515, p. 425 
Contradiction, proof of good chara(*ter or reputa¬ 
tion for voracity, § 643 

Chattels delivery, husband and wif<s agen(*y, 83 
Check stubs, inconsistent or contradiclory statements, 
§ 580, p. 567 

Checks. Negotiable instruments, generally, jiost 
Chemical analysis, privilege of witness, physical ex¬ 
aminations, § 447 

Chief executive of state or nation, privileges and ex¬ 
emptions, § 16, p. 365 

Cliildl)irth impending, i)(»rsonal attendance of woman 
witness excused, § 16, p. 364, n. 68 
Childhood, memory of facts, § 54 
Children and minors, 

Sec, also, Parent and child, generally, post 
Administration of ojith, § 320, p. 21 
Admissibility of evidence, competency, § 110, 
p. 534 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 100, ii. 70 
Appreciation, nature and obligation of oath, § 0.3 
Bastardy proceedings, husband and wife, compe¬ 
tency, § 00, p. 490 
Competency, § 58 

Admissibility of evidence, § 110, p. ,534 
Objections, duty to examine, § 119, p. 530 
Presumptions, § 119, p. 532 
Religious belief, § 119, p. 540 
Credibility of witness, § 461, p. 324 
Cross-examination, 

Control by court, § 404, p. 204 
Cumulative and corroborative testimony, 
§ 368, p. 117, n. 51 

Latitude permitted, § 377, p. 132, n. 31 
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Children and minors—Continued 

Custody proceedings, husband and wife, compe¬ 
tency, § 76 
Dead man’s statute, 

Assignment of interest as heir to qualifyi 
§174 

Derivation of title or interest, § 186, p. 634 
Interest, § 171 
Nest friend, § 147 

Objections, waiver by failure to object, § 246 
Delinquency, character or reputation, subjects of 
inquiry, § 515, p. 430 
Discretion of court, competency, § 63 
Divorce action, comi)etency, § 74, n. 78 
Family relation to party, competency, § 74 
Form of questions, § 328, p. 33 
Husband and wife, competency in prosecution for 
offense against children, § 104 
Illegitimate children, generally, post 
Inconsistent or contradictory statements, release, 
§ 5S9, p. 566, n. 20 
Interest or bias, 

Cross-examination, | 559, p. 500 
Employment of parent, cross-examination, 
§ 560, p. 506 

Family feelings and relations, § 550 
Legitimacy, husband and wife, competency, § 00, 
pp. 487-492 

Nature of oath, appreciation, § 63 
Oath or affirmation, § 320, p. 21 
Obligation of oath, appreciation, § 63 
Preliminary examination by court, § 347, p. 63; 

§ 348, p. 60 
Privilege of witness. 

Accused or party defendant, § 441, p. 265, 
n. 10 

Caution, warning or instruction on privilege, 
§ 449, p. 287, n, 89 
Privileged communications, 

Husband and wife, presence or hearing of 
third person, § 271 

Parties who may waive protection, § 307 
Children of witness, examination as to number, § 317, 
p. 13 

Chinese, competency, § 56 

Chiropractor, privileged communications, § 294, p. 831 
Choice of process, employed to secure attendance, § 34 
Chose in action, 

Community property, derivation of title or inter¬ 
est, § 191 

Dead man’s statute, § 133, p. 567 
Assignee, protection, § 207 
Assignor, derivation of title or interest, § 187 
Husband and wife, § 191 

Christian Science practitioner, privileged communica¬ 
tions, § 294, p. 831 

Chronological outline, cross-examination, persons con¬ 
cerned in criminal prosecution, § 401, p. 189, n, 8 
Church meeting minutes, refreshing memory, § 360, 
p. 95, n. 92 
Circumstances, 

Giving testimony, credibility, § 463 
Inconsistent or contradictory statements, laying 
foundation for proof, § 605, p. 606 
Judge becoming witness, § 105, p. 516 
Surrounding prior statement, inconsistent or con¬ 
tradictory statements, § 621, p. 634 


Oircumstnaces—Continued 

Transaction, cross-examination, § 383 
Circumstantial evidence, cross-examination, persons 
concerned in criminal prosecution, § 401, p. 186 
Cities, character or reputation, place to which knowl¬ 
edge relates, § 520, p. 448 

Citizenship proceeding, inconsistent or contradictory 
statements, former testimony, § 594, p. 575 
Civil action, privilege of witness, answers tending to 
subject, § 446 
Civil aeronautics board, 

Investigator, privileges and exemptions, § 16, 
p. 366, n. 89 

Privileged communications, reports, orders or pri¬ 
vate files, § 264, p. 753 
Civil contempt, § 27, p. 401 

Civil disabilities, privilege of witness, compulsory 
testimony under grant of immunity, § 439, p. 262 
Civil service, privilege of witness, 

Nature of crime, § 437, p. 256 
Production of books and papers, § 448, p. 281 
Civil service commission investigations, privilege of 
witness, § 433 

Civil service records, corroborating evidence, § 648, 
p.674 

Claim and delivery, dead man’s statute, claim against 
estate of decedent, § 136, p. 573, n. 72 
Claim of privilege, § 450, pp. 288-291 
Claimant under decedent, dead man’s statute, repre¬ 
sentative or successor, § 154 
Claims, dead man’s statute, § 136, pp. 571-575 

Matters occurring after death of decedent, § 225 
Originating in lifetime of decedent, § 215(4) 
Payment of obligation, § 221, p. 688 
Third persons and persons since deceased or in¬ 
competent, § 228 

Clarification of evidence, questions by court, § 348, 
p. 64 

Clarification of questions, discretion of court on ex¬ 
amination, § 317, p. 13 

Classes of persons interested, dead man’s statute, 
§170 

Clergyman and penitent, privileged communications, 
§ 254 

Clerical capacity, privileged communications, physi¬ 
cian and patient, § 295, p. 833, n. 76 
Clerical errors, dead man’s statute, letters, § 227(6), 
p. 703 

Clerk, privileged communications, attorney and client, 
§ 276, p. 787; § 299, p. 820 

Clerk of another court, subpoena duces tecum, § 25, 
p. 381 

Clerks of court, 

Competency, § 112 

Payment from defendant before issuing subpoe¬ 
na, § 22 

Security from defendant before issuing subpoe¬ 
na, § 22 

Signature on subpoena, § 21 
Subpoena duces tecum, 

Issuance, § 25, p. 389 
Power to issue, § 25, p. 378 
Coaching of witness, credibility, § 466 

Conduction in connection with prior trial, § 464, 
p. 334 

Co-conspirators, privileged communications, husband 
and wife, § 269, p. 773 
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Code of ethics, attorney and client relationship, § 71 
Codefeiidant, 

Accused, right to compulsory process, § 9 
Compensation, persons entitled, § 37 
Cross-examination, criminal prosecution, § 401, 
p. 195 

Privilege of witness, § 436, p. 252, n. 49; § 443 
Coercion. Duress, generally, post 
Collateral facts, dead man’s statute, contracts, § 221, 
p. CS5 

Collateral matters. 

Character or reputation, 

Extent of inquiry, § 497 
Nature of sustaining evidence, § 534, p. 468 
Contradiction, § 633, pp. CSO-^CSS 
Corroboration, § 647 

Credibility of witnesses, contradictions and in¬ 
consistencies, § 468, p. 342, n. 03 
Cross-examination, § 375, n. 81; § 38C, pp. 146- , 
150 

Criminal prosecution, § 401, p. 192 

Party to civil action testifying in own behalf, 

§ 399, p. 179 

Duty to testify or answer, § 430 
Impeachment of witness, § 474 

Extent of cross-examination, § 484, p. 371 
Inconsistent or contradictory statements, § 680, 
pp. 551-555 

Cross-examination, § 597, p. 580 
Effect of denial, § 011 
Rolmttal evidence, § C20 

Interest or bias, cross-examination, § 559, p. 501; 

§ 500, p. 504 

Length and extent of examination, § 317, p. lo 
Redirect examination, § 423 
Collateral proceeding, husband and wife, competency, 

§ 93 

Collection, transfer or inheritance taxes, dead man’s 
statute, § 138 
Collusion, 

Credibility, § 407 

Dead man’s statute, dismissal or nonsuit, status 
of party, § 147 
Divorce proceedings, 

Competency, § 95, p. 498 
Cross-examination by court, § 403 
Privileged communications, attorney and client, 
§285 

Colored persons, 

Competency, § 50 

Credibility of witness, § 401, p. 325 
Comity, uniform act to secure attendance of witnesses 
from without state in criminal cases, | 17 
Commercial paper. Negotiable instruments, general¬ 
ly, post 

Commission, in aid of, subpoena duces tecum, § 25, 
p. 370 

Commission of acts, cross-examination, defendant in 
criminal prosecutions, § 395, n. 00 
Commission of crime, 

Character or reputation, § 500; § 515, p. 428 
Impeachment of witness, cross-examination as to 
conversations before, § 485, p. 379 
' 1 Inconsistent or contradictory statements, § 582, 
n. 18 

Material matters, § 680, p. 554 


Commissioners, competency, § 106 
Commitment papers, character or reputation, convic¬ 
tion of crime, evidence, § 528, p. 459 
Commitments, failure to give recognizance or secur¬ 
ity for appearance, § 33 . ^ 

Committing magistrate, testimony before, inconsistent 
or contradictory statements, laying foundation 
for proof, § 604, p. 598 

Common carrier, privileged communications, accident 
reports, § 264, p. 760 

Common experience, credibility of witnesses, incredi¬ 
ble or improbable testimony, § 408, p. 340. 

Common knowledge, 

Compensation of experts, § 42 
Interest or bias, party to civil action, § 542, p. 483 
Common law, 

Adverse party, subpoena duces tecum directed to, 

§ 25, p. 381, n. 8 
Compensation, § 35 
Competency, parties to actions, § 120 
Conviction of crime, competency, § 05 
Criminal liability, failure to obey subpoena, § 28 
Disqualiheations, modern legislation, § 50 
Failure to obey subpoena, criminal liability, § 2S 
Physician and patient, privileged communica¬ 
tions, § 293 

Privilege of witness, accused or party defendant, 

§ 441, p. 264 

Right of accused to compulsory process, § 6 
Self-incrimination, § 431 
Subpoena duces tecum, § 25, p. 376 

Common law marriage, 

Dead man’s statute, § 221, p. 685 
Questions of law and fact, § 119, p. 542, n. 86 
Communications. Privileged communications, gener¬ 
ally post 

Communist Party, 

Character or reputation, subjects of inquiry, § 515, 
p. 425 

Disabilities incident to disclosure, § 434, p. 249, 
n. 16. 

Privilege of witness. 

Accused or party defendant, § 441, p. 270, 
n. 84 

Determination of right to privilege, § 454, 
p. 302, n. 65 

Nature of crime, § 437, p. 25C 
Production of I)OOks and documents, § 448, 
p. 281, n. 17 

Reality of danger, § 437, p. 258 
Waiver of privilege, § 456, p. 314, n. 91 
Community, character or reputation. 

Extent of inquiry, § 501 

Place to which knowledge relates, § 520, p. 447 
Veracity, § 512 

Community acquaintance, character or reputation wit¬ 
nesses, § 55 

Community interest, dead man’s statute, husband and 
wife, § 147 
Community property. 

Chose in action, derivation of title or interest, 
§191 

Husband and wife, competency in actions con¬ 
cerning, § 93 

Commutation of sentence, character or reputation, 
conviction of crime, § 608 
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Comparison of handwriting, inconsistent or contradic¬ 
tory statements, impeaching evidence admissible, 
§ 615, p. 622 n. 79 
Compelling testimony, § 317 

Compensation, persons entitled, § 37 
Spouse, § 85 

Compensation, §§ 35-48, pp. 421-437 
Affidavit of attendance, § 44 
Agents of party to suit, § 37 
Agreements of parties, § 41 
Amount recoverable, § 41 
Attendant at public expense, § 7 
Attorneys, 

Actual practice in court, § 37 
Privileged conununications attorney and cli¬ 
ent, § 283, p. 803 
Certificate of attendance, § 44 
Compelled to testify, § 37 
Continuance of trial, § 36 
Coiporate party officers and members, § 37 
Corrupt claim, penalty, § 48 
Criminal prosecutions, § 37 
Expert witnesses, § 42 
Defenses, § 40 
Detention period, § 41 
Election contests, § 42 

Employee, interest or bias, cross-examination, 
§ 560, p. 506 
Enforcing payment, § 46 
Evidence, § 46 
Evidence of attendance, § 44 
Excessive claim, corruptly made, penalty, § 48 
Expert witnesses, § 42 
Failure to testify, § 36 
Findings of court, § 46 
Forma pauperis suits, § 35 
Handwriting experts, § 42 
Husband or wife of party to suit, § 37 
Illegal detention, § 41 
Instructions to jury, § 46 
Interest or bias, 

Admissibility of evidence, § 568, p, 524 
Employee, cross-examination, § 560, p. 506 
Excess of witness fees, § 546 
Extent of inquiry, § 556 

Issues, proof and variance in action to recover, 
§ 46 

Items recoverable, § 41 
Jurisdiction of action to recover, § 46 
Liability, § 40 
Limitation of actions, § 46 
Mileage, generally, post 
Papers, time spent in finding, § 41 
Payment, § 45 

Or tender in advance, § 26 
Penalty, corruptly making excessive claim, § 48 
Period of attendance, § 41 
Period of detention, § 41 
Persons entitled, § 37 
Persons liable, § 40 

Physician, privileged communications, action by 
physician for compensation, § 301 
Pleading in action to recover, § 46 
Postponement of trial, | 36 
Probate proceedings, § 40 
IPublic officers and employees, § 38 
Quantum meruit, $ 42 


Compensation—Continued 

Questions of law and fact, § 46 

Kecovery back of fees paid, § 47 

Remedies to enforce payment, § 46 

Residence of witness, § 39 

Right to compensation, § 35 

Services rendered under special contract, § 42 

Several cases, § 41 

Special contract, services rendered under, § 42 

Special preparation, testimony requiring, § 42 

Statement of attendance, § 44 

Statutory right, § 35 

Summoned by both parties, § 41 

Testimony, necessity of giving, § 36 

Traveling time, § 41 

Two attendances on same day in same matter,. 
§41 

Voluntary attendance, § 36 
Wife of party to suit, § 37 
Will contest, § 40 

Compensation acts, dead man’s statute, proceedings,. 
§ 140 

Competency, 

Against whom compulsory process issued, § 9 

Appeals, conviction of crime, § 66 

Appreciation, nature of oath, § 63 

Attorney and client, § 71 

Business relationship to parties, § 69 

Character or reputation, sustaining witness, § 533: 

Character witnesses, §§ 55, 64 

Children and minors, ante 

Clerks of court, § 112 

Colored persons, § 56 

Condemnation proceedings. Jurors in, § 109 

Conduct of witness, § 64 

Conflict of laws, § 51 

Contractual relationship to parties, § 60 

Contradicting witness, § 636 

Conviction of crime, post 

Coroner’s juror, § 110 

Court of other jurisdiction, conviction of crime,^ 
§ 05 

Criminal conviction, § 65 
Cross-examination, post 
Dead man’s statute, generally, post 
Deaf and dumb persons, § 61 
Discretion of court, post 
District attorneys, § 113 
Drug addict, § 59 
Effect of contradiction, § 644 
Employees of district attorney, § 113 
Evidence, subpoena duces tecum application, § 25,. 
p. 385 

Extent of knowledge, § 52 
Family relationship, § 74 
Husband and wife, post 
Ill persons, § 60 
Impeaching witness, § 519 

Inconsistent or contradictory statements, im- • 
peaching evidence, § 613 
Infants. Children and minors, ante 
Influence of drugs, § 59 

Interest or bias, evidence to show, § 567 
Intoxication, § 59 

Judgment after conviction of crime, § 66 
Judicial connection with transaction, §§ 105-114^. 
pp. 513-524 

Juries, officers summoning or in charge of, § 111’- 
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Competency—Continued 
ICnowledge of facts, § 52 
Memoranda, possession, § 52 
Memory of facts, § 54 
Mental capacity, § 57, pp. 445-449 
Mentally defective persons, § 57, p. 44C 
Method of obtaining knowledge, § 53 
Minors. Children and minors, ante 
Nature of oath, appreciation, § 03 
Objections, post 

Obligation of oath, appreciation, § 63 
OtRcers making sales, § 114 

Offlfjcrs snininoning or in charge of juries, § 111 
Official connection with transaction, §§ 105-114, 
pp. 513-524 

Opportunity for observation, § 52 
Parties and persons interest in event, generally, 
post 

Payment by party for export testimony, § 73 
Personal relationsbip to parties, § G9 
Physicians and surgeons, § 72 
Possession of imunoranda, § 52 
Preliminary questions, § 314 
I’rofessional relationship to parties, § 70 
Pros<K*uting attorneys and assistants or employ¬ 
ees, § 113 

Purpose for which knowledge acquired, § 52 
Pace, § 50 

Relationship to parly, §§ 69-74, pp. 4G3-4G9 

Religious belief, § (»2 

Reputation of witnessc's, § 55 

Sent(‘nc(i after conviction of crime, § 00 

f^ourc<» of knowledge, § Thi 

Testimony, cross-examination, § 377, p. 133 

Time of acquiring knowledge, § 52 

Trial jurors, § 108 

AVeak or ill persons, § GO 

Completion of work, inconsistent or contradictory 
stat.(»raonts, grounds for impcacbmont, § 573 
Complex question, resiwiisivcncss of answer, § 353, 
p. 77 

Compliance with siil)pocna duces tecum, § 25, p. 302 
Complicated information, map, diagram and chart 
rule, § 327, p. 28 

Compound questions, leading qu(*stioiis, § 330, p. 38 
Compounding felony, 

Character or reputation, commission of crime, 
§ 50i> 

Privilege of witness, nature of crime, § 437, p. 
25G 

Comprehension of terms used, impcaching witness, 
cross-examination, § 525 
Compromise and setthmiont, 

Character or r<ipiitation, relmtling effect of evi¬ 
dence or arrest or indictment, § 534, p. 4G9 
Crcdil)ility of witnesses, conduct prior to testi¬ 
fying, § 464, p. 3;}5 

Impeachment, cross-examination, § 485, p. 382 
Inconsistent or contradictory statements in c'on- 
nection with offer, § 582 
Interest or bias, § 540 

Admissibility of evidence, § 5GS, p. 522, n. 09 
Cross-examination, § 5G0, p. 50G 
Settlement of claims, § 54G 
Privileged communications, attorney and client, 
§ 290, p. 819, n. 35 

Compulsory process, obtaining attendance, § 3 


Computation, 

Mileage, § 43 
Per diem of witness, § 41 
Computations, method of testifying, § 321 
Concealed estate assets, dead man’s statute, discov¬ 
ery proceedings, § 138, p. 578, n. 37 
Concealed weapons, character or reputation, com¬ 
mission of crime, § 506 
Concealment of truth, contempt, § 27, p. 40G 
Concert of action, dead man’s statute, transaction, 
§ 215(7), p. GGG, 11. 70 

Conclusion, subpoena duces tecum, § 25, p. 390 
Conclusions of others, character or reputation, ex¬ 
tent of inquiry, § 515, p. 424 
Conclusions of witness, § 355 

Character or reputation, cross-examination ques¬ 
tions, § 517 

Contradiction, character of evidence adduced, 
§ G39, p. 6G2 

Cross-examination, § 411 

Questions calling for, § 384 
Dead man’s statute, § 217, p. G74 
Questions calling for, § 340 
Conclusivcnoss, 

Answers, cliaracter or reputntion, § 516 
Denial, interest or bias, cross-examination, § .503 
Condition of animal, rosi)onsiveiiess of answer, § 353, 
p. 75 

Condition of facts existing after death of deceased 
party, § 225 

Condition of patient, privileged communications, 
physician and patient, § 208 
Condition of property, redirect examination, § 419, 
T>. 220 

Conditional pardon, privilege of witness, liability to 
prosecution, § 4.37, p. 254 

Conditions, establishment of privilege, § 252, n. 88 
Conditions precedent, 

Adverse party or witness, examination as on 
cross-examination, § 3G7, p. 109 
Attachment of witness, § 29 

Charnctop or reputation evidence, earlier time, 
Ji 500 

Cross-examination, direct examination, § 3G8, 
p. 119 

Condonation, husband and wife, divorce proceedings, 
competency, § 95, p. 498 

Conduct of counsel on examination, conti-ol by court, 
§ 317, p. 14 

Conduct of ci-oss-examination, §§ 402-41G, pp. 197-219 
Ctmcluct of examination, § 316 
Coinpoteiicy, § 110, p. 535 
Conduct of witness. 

Character or reputation, honesty, § 509 
Competency, § 64 

Determined by, § 119, p. 536 
Control by court, § 317 
Credibility of witness, § 406 

Inconsistent or contradictory statements, material 
matters, § 580, p. 554 

Inconsistent with testimony, cross-examination, 
§ 379 

Prior to testifying, credibility of witness, § 464, 
pp. 331-335 

Subsequent to testifying, credibility of witnesses, 
§ 470 


855 



WITNESSES 


Conferences, privileged communications, attorney and 
client, presence at hearing of third person, § 290, 
p. 819, n. 34 
Confession, 

Character or reputation, admissibility of im¬ 
peaching evidence, § 527 
Competency, § 66 

Contradiction, collateral matters, § 633, p. 653, 
n. 98 

Cross-examination, 

Persons concerned in criminal prosecution, 

§ 401, p. 191 

Police officers, § 378, p. 134, n. 53 
Husband, competency, § 86 

Inconsistent or contradictory statements, § 589, 
p. 568 

Admissible as independent evidence, § 588, 
n. 99 

Laying foundation for proof, § 604, p. 600 
Privilege of witness, 

Accused or party defendant, § 441, p, 267 
Refusal to answer, effect, § 455 
Privileged communications, husband and wife, 
§ 269, p. 772 

Confession of judgment, 

Attorney, competency to testify concerning, § 71, 

p. 468 

Dead man’s statute, status of party at time of 
testifying, § 147 

Negotiable instruments, dead man’s statute, § 134, 
p. 569, n. 34 

Confidence game, criminal prosecutions, husband and 
. wife, competency to testify against other, § 101, 
p. 510 

Confidential character, document sought to be pro¬ 
duced, § 25, p. 394 

Confidential clerk, privileged communications, § 260 
Confidential communications. Privileged communica¬ 
tions, post 

Confidential material acquired by government, sub¬ 
poena duces tecum, § 25, p. 389 
Confidential relations. Privileged communications, 
generally, post 

Confidential relationship, corroboration required, § 651, 
p. 684 

Confiscation of property, privilege of witness, § 444 
Confiict of laws. 

Character or reputation, commission of crime, 
§ 515, p. 429, n, 34 
Competency, § 51 
Privileged communications, § 253 

Conflicting evidence. 

Character or reputation, § 496 
Interest or bias, § 543 

Conflicting testimony, cross-examination, latitude per¬ 
mitted, § 377, p, 132 

Conformity to predicate, inconsistent or contradictory 
statements, impeaching evidence admissible, § 614, 
p. 619 

Confused witness, questions by court for purpose of 
assisting, § 348, p. 65 

Confusing information, map, diagram and chart rule, 
§ 327, p. 28 
Confusing witness. 

Cross-examination, § 410 
Reexamination to clear up, § 418 


Congressional committee, 

Duty to testify or answer, § 430 
Habeas corpus ad testificandum, § 30, n. 30 
Minutes book, subpoena duces tecum, § 25, p. 383, 
n. 28 

Privilege of witness, 

Claim of privilege, § 450, p. 290, n. 22 
Determination of right to privilege, § 454, 
p. 304 

Refusal to answer, effect, § 455 
Connivance. Collusion, generally, ante 
Consanguinity, family relationship, competency, § 74 
Conscientious scruples. 

Oath or affirmation, § 320, p. 19 
Refusing to be sworn, § 27, p. 405 
Consent, 

Inconsistent or contradictory statements, grounds 
for impeachment, § 573 

Patient, privileged communications, physician and 
patient, § 294, p. 831 

Conservator of incompetent, dead man’s statute. 
Adverse party, § 153 
Party to action, § 161 

Conserving separate property or interests of spouses, 
competency, § 97 
Consideration, 

Dead man’s statute, 

Deeds, § 227(6) 

Negotiable instruments, 8 227(6), p. 700 
Value of property, § 223 
Sales, cross-examination, § 388 
Consolidated actions, 

Cross-examination of witness, § 368, p. 116 
Privilege of witness, § 436, p. 251, n. 40 
Conspiracy, 

Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 508 
Cross-examination, 

Accomplice or codefendant, § 401, p. 196 
Criminal prosecution, § 401, p. 192 
Inconsistent or contradictory statements. 

Bankruptcy proceeding, § 589, p. 566, n. 6 
Grand jury proceeding, § 594, p. 576, n. 50 
Privilege of witness, nature of crime, § 437, p. 256 
Conspiracy to defraud. 

Creditors, conviction of crime, competency, § 67 
Husband and wife, competency, § 91 
Constable, service of subpoena, § 23 
Constitutional provisions, privilege of witness, § 432 
Constitutional rights protection, cross-examination,. 

discretion of court, § 404, p. 205 
Constitutionality, statutory disqualifications, § 132,. 
p. 557 

Construction and operation, 

Competency, statutory rule, § 131, p. 552 
Dead man’s statutes, § 132, p. 560 
Privileged communications, 

Attorney and client, § 276, p. 784 
Husband and wife, § 266, p. 764 
Physician and patient, § 293 
Constructive contempt, § 27, p. 400, n. 62 
(Constructive trust, dead man’s statute, consideration- 
paid, § 221, p. 689 

Consular officer, privileged communications, § 264, 
p. 747, n. 86 

Consulate, privilege of witness, production of books, 
and papers, § 448, p. 285 
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Contagious diseases, privileged communications, 
I’ecords, § 264, p. 755 
Contempt, 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 107, n. 43 
Character or reputation, conviction of crime, 

§ 507, p. 409; § 515, p. 434, n. 85 
Criminal contempt, generally, post 
Disobedience to subpoena, § 27, pp. 399-411 
Expert witnesses, § 27, p. 407 
Husband and wife, competency, § 95, p. 497 
Privilege of witness, § 436, p. 251 

Accused or party defendant, § 441, p. 268 
Refusal to l)e sworn, § 27, p. 405 
Refusal to testify, § 27, pp. 300-411 
Subpoena duces tecum, noncompliaiioe, § 25, p. 392 
Trial judge, competency, § 105, p. 510 
Contenlions of parties, manner of questioning, § 328, 
p. 31 
Contents, 

Aliidavit and certificate of attendance necessary 
for compensation, § 44 
Baggage, competency, § 129 
Dead man’s statute, letters and telegrams, § 227(6), 
p. 703 

Deed, privileged communications, attorney and 
client, § 283, p. SOI 

Documents, privileged communications, attorney 
and client, § 283. p. 806 
Jiistriiment, 

Attorney, competency to testify, § 71 
Dead man’s statute, lost or destroyed in¬ 
strument, § 227(5) 

Tjotlers, privileged conuminications, husband and 
wife, § 270 

Dost writing, memory of facts, § 54 
Recognizance for appearance, § 32 
Subpoena, § 21 

Subpoena duces tecum, § 25, p. 390 
Will, 

Dead man’s statute, § 227(6), p, 706 
Privileged communications, attorney and 
client, § 288 

Writing, redirect examination, § 426 
Contest of will. Will contest, generally, post 
Contingent fee, 

Attorney, competency to testify, § 71, p. 468 
Interest or bias, 

Admissibility of evidence, § 508, p. 524 
Physicians and surgeons, § 646 
Continuance, 

Application, inconsistent, or contradictory state¬ 
ments, atlidavits, § 590 
Compensation, § 30 
Mileage and expenses, § 43 
Right of accused to compulsory process, § 8 
Oontinnod attendance under original subpoena, § 20 
Contract execution, husband and wife, agency, § 83 
Contract for benefit of another, dead man’s statute, 
Derivation of title or interest, § 186, p. 034 
Surviving party, § 201 

Contract relations, privileged communications, 
. §§ 254-265, pp. 741-761 

Contractor for benefit of third person, dead man’s 
statute, § 170 


Contradiction, documentary evidence, § 639, p. 664 
Cross-examination, party to civil action testifying 
in own behalf, § 399, p. 182 
Dead man’s statute, post 

Inconsistent or contradictory statements, § 589, 
p. 566 

Material matters, § 680, p. 554 
Privilege of witness, waiver of privilege, 8 456, 
pp. 313, 314 
Surviving party, § 192 

Contractual relationship to parties, competency, § 69 
Contradicting record, trial juror, § 108 
Contradiction, §§ 629-644, pp. 646-668 
Absent witness, § 631 

Admissibility of evidence, § 633, p. 654; § 639, 

pp. 658-666 

Admissions against interest, § 639, p. 662 
Adverse party, § 630 
Answers on cross-examination, § 632 
Argumentative contradiction, § 639, p. 661 
Certificate, justice of the peace, magistrate or 
other judicial officer, § 105, p. 614 
Character of evidence adduced, § 639, p. 661 
Collateral matters, § 633, pp. 650-655 
Competency of contradicting witness, 8 636 
Conformity to predicate, admissibility of evidence, 
§ 639, p. 669 

Contradictory effect of evidence, § 639, p. 659 
Cross-examination answers, § 632 
Declarations against interest, § 639, p. 662 
Depositions, own witness, § 630 
Details, admissibility of evidence, § 639, p. 659 
Direct contradiction evidence, § 639, p. 660 
Disclosure, names of contradicting witnesses, 
§ 634 

Discretion of court, admissibility of evidence, 
§ 039, p. 659 

Documentary evidence, § 639, p. 664 

Effect of contradiction, § 644 

Examination of contradicting witness, § 638 

Experiments, § 639, p. 666 

Explanation, § 642 

Foundation for introduction of evidence, § 639, 
p. 663 

Good character or reputation for veracity, proof, 
§ 643 

Husband and wife, competency, § 92 
Immaterial matters, § 633, pp. 650-655 
Importance of contradiction, admissibility of evi¬ 
dence, § 639, p. 659 

Indirect contradiction, evidence, § 639, p. 661 
Inferential contradiction, § 639, p. 661 
Inquiry into circumstances warranting contra¬ 
diction, § 638 
Interest or bias, 

Ci-oss-exaniination, § 663 
Party to civil action, § 542, pp. 481, 482 
Introduction of evidence other than testimony, 
§ 634 

Irrelevant matters, § 633, pp. 660-655 
Laying foundation, § 634 
Methods of impeachment, § 482 
Names of contradicting witnesses, disclosure, 
634 

Other witness, leading questions, 8 331 
Own witness, §§ 630, 644 
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Contradiction—Continued 

Preliminary proof to admission of evidence, $ wy, 

Prior evidence, admissibility, § 639, p. 663 
Proof of good character or reputation for veracity, 
§ 643. 

Rebuttal of contradiction, § 641 

Recall of witness for contradicting evidence, § oo7 

Reiteration of former testimony, § 641 

Right to contradict, § 629 

Substantive evidence, contradictory evidence as, 

§ 644 . « AOA 

Surprise, contradicting one’s own witness, § 634 
Sustaining witness, §§ 640-643, pp. 666, 667 
Time for contradicting witness, § 635 
Contradictory statements. Inconsistent or contradic¬ 
tory statements, generally, post 
Contribution amounts, interest or bias, cross-exami¬ 
nation, § 560, p. 513 

Contributory negligence, cross-examination, matters 
of defense, § 397 


Control, . - 

Books or papers, subpoena duces tecum, to whom 

writ runs, § 25, p. 3S0 
Court, examination of witnesses, § 317, 
Cross-examination by court, § 404, pp. 198r--07 
Documents produced, § 25, p. 393 


Conversation, . 

Credibility of witnesses, conduct prior to testliy- 

ing, § 464, p. 333 

Cross-examination, 

Limitation of scope, § 393, p. 17- , , ,- 

Party to civil action testifying in own behalf. 


§ 399, p. ISO 

Refreshing memory, § 409 
Statements and admissions by witness or oth¬ 
ers, § 3S0 

Deceased. Dead man’s statute, generally, post 
General questions, § 328, p. 34 
Impeachment of witness, witness and other per¬ 
sons, § 485, p. 378 . 

Inconsistent or contradictory statements, material 


matters, % 580, p. 534 
Leading questions, § 330, p. 39, n, 38 
Redirect examination, § 422 
Substance, answer, § 352 
Testimony as to understanding, § 321 
Conversion, corroboration, character and suflSciency 
of evidence, § 648, p. 679 

Conveyances. Deeds and conveyances, generally, post 
Conviction of crime, 

Character or reputation, ante 
Competency, § 65 

Acceptance of sentence, § 66 
Appeals, § 66 
Objections, § 119, p. 540 
Pardon, restoration of competency, § 68 
Particular offenses, § 67 
Restoration of competency, | 68 
Reversal of conviction, § 68 
Sentence or judgment, § 66 
Setting aside conviction, § 68 
Suspension of pronouncing sentence or of 
sentence, § 66 

Cross-examination, persons concerned in criminal 
prosecution, § 401, p. 188 


Convicts. Prisoners, generally, post 
Coparties, 

Competency, § 120 x • 

Dead man’s statute, affecting interest, § 234 

Effect of death, § 202 

Joinder of spouses, husband and wife, competency, 
§ 82, p. 477 

Protected person, dead man’s statute, protection, 
§ 214 

Witness, cross-examination, § 368, p. 120 


Copartners, 

Priviieged communications, § 2o7 
Subpoena duces tecum, § 25, p. 381 

Setting aside or vacating, § 25, p. 396 


Copies, 

Instrument, 

Dead man’s statute, correctness, § 227(4) 
Inconsistent or contradictory statements, im¬ 
peaching evidence admissible, § 615, p. 


Refreshing memory, § 359 

Subpoena, delivering on service of subpoena, § 23 


Coroner, ^ ^ 

Testimony before, inconsistent or contradictory 
statements, laying foundation for proof, § 604, 
p. 598 

Written statement before, inconsistent or contra¬ 
dictory statements, laying foundation for 
proof, § 604, p. 601 


Coroner’s inquest. 

Accused, right to compulsory process, § 8 
Husband or wife, waiver of incompetency, § 118, 
p. 529 

Inconsistent or contradictory statements, § 578, p. 
542 n. 65 

Adverse witness, laying foundation for proof, 
§ 605, p. 607 
Cross-examination, § 596 
Former testimony of witness, § 594, p. 575 
Omission to state matters testified to, § 586, 


n. 85 

Proof of former testimony, § 616, p. 624 
Privilege of witness, 

Persons who may claim, § 451, p. 295 
Wfliver Of nrivilege, § 456, pp. 310, 316 


Coroner’s jury, 

Competency, later trial, § 110 
Cross-examination, statements and admissions, 
§380 

Inconsistent or c^tradictory statements, proor 
of former testimony, § 616, p. 626 
Privilege of witness, preliminary examination, 
§ 441, p. 270 

Corporate party, officers and members, compensation, 
persons entitled, § 37 

Corporation agent, dead man’s statute, §§ 147, loo 
Corporation board resolution, dead man’s statute* 
independent facts, § 215(7), p. 669 
Corporation director, surviving party, § 201 
Corporation employee, dead man’s statute, § 1^ 
Corporation minutes, dead man’s statute, admissibil¬ 
ity of instruments, § 227(7), n. 26 
Corporation officer. 

Dead man’s statute, § 185 
Subpoena duces tecum, response, § 25, p. 391 
Corporation patent department, privileged communi¬ 
cations, attorney and client, § 280, p. 793, n. 51 
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Corporation stockholders, 
competency, § 124 
Dead man’s statute, § 185 
Surviving party, § 201 
Privilege of witness, trade secrets, § 446 

Corporations, 

Dead man’s statute, 

Person represented by decedent, § 212 
Surviving party, § 201 
Privilege of witness, § 431 

Production of books and papers, § 448, p. 281 
Subpoena duces tecum, response, § 25, p. 391 
Surviving party, § 201 
Correction of testimony, § 318 

Inconsistent or contradictory statements, laying 
foundation for proof, § 604, p. 600 
Correctness of exhibit, cross-examination, § 378, p. 
136 

Correctness of photograph, § 53 
Correspondence. Letters, generally, post 
Corespondent in divorce, spouse as competent to prove 
adultery, § 95, p. 499 

Corroboration, § 472; §§ 645-651, pp. 668-684 
Acts of witness, § 648, p. 679 
Admitted or established facts, § 649 
Books, § 648, p. 672 
Breaking force, § 650 
Character of evidence, § 648, p. 679 
Collateral matters, § 647 

Confidential relationship existing, § 651, p. 684 
Deceased person, testimony as to transaction 
with, § 651, pp. 680-684 
Deeds, evidence, § 648, p. 674 
Drug addict, § 646 
Effect of corroboration, § 649 
Effect of false statement in part, § 469, p. 347 
Established facts, § 649 

Experiments, evidence of results, § 648, p. 672 
Husband and wife, competency, § 92 
Identification, § 648, p. 679 
Immaterial matters, § 647 

Incompetent person, testimony as to transaction 
with, § 651, pp. 680-684 

Interested party requiring corroboration, $ 661, 
p. 681 

Irr^evant matters, § 647 

Matter not controverted, § 646 

Matter not in dispute, § 649 

Nature of corroboration required, § 651, p. 683 

Necessity, § 646 

Pecuniarily interested persons, § 651, p. 681 
Pleadings in other actions, § 648, p. 672 
Prior consistent statement, § 649 
Proceedings in which required, § 651, p. 682 
Quantity of corroboration required, § 651, p. 683 
Records, § 648, p. 672 
Redirect examination, § 419, p. 220 
Right and necessity, § 646 
Source of corroboration, § 651, p. 684 
Statements of witness on previous occasions, § 648, 
p. 674 

SufSciency of evidence, § 648, p. 679 

Deceased or incompetent person, § 651, p. 681 
Sustaining unimpeached witness, § 471 
Testimony requiring corroboration, § 651, p. 681 
Witness at scene, § 646 
Writings, § 648, p. 672 


Corruption, 

Contradiction, admissibility of evidence, § 63d, 
p. 654 

Credibility of witnesses, contractions and incon¬ 
sistencies, § 468, p. 343 

Excessive claim for compensation, penalty, § 48 
Interest or bias, admissibility of evidence, § 571 
Costs, 

Dead man’s statute, post 
Liability disqualifying witness, § 123 
Right of accused to compulsory process, § 6 
Cotenants, privileged communications, § 257 
Cotton pickers mechanics, redirect examination, § 
419, p. 222, n. 91 

Counter-affidavits, inconsistent or contradictoiy state¬ 
ments, absent witness, laying foundation for 
proof, § 604, p. 602 

Counterfeit bond negotiation, privileged communica¬ 
tions, attorney and client, § 285, p. 811, n. 45 
Counterfeiting, 

Character or reputation, commission of crime, 

§ 506 

Conviction of crime, competency, § 67 
Counties, character or reputation, place to which 
knowledge relates, § 520, p. 448 
Country of birth, cross-examination, persons con¬ 
cerned in criminal prosecution, § 401, p. 185, n. 70 
County attorney, competency, malicious prosecution, 
§ 113 

County school record, examination, use, § 405, n. 1 
County warrants, corroborating evidence, § 648, p. 
672, n. 36 

County welfare bureau, privileged communications, 
records, § 264, p. 753, n. 49 

County work house, character or reputation, punish¬ 
ment for crime, § 507, p. 413 
Court chambers, competency, examination of witness, 
§ 119, p. 539 

Court inquiry, inconsistent or contradictory state¬ 
ments, § 597, p. 587 
Court-martial, 

Character or reputation, conviction of crime, 
§ 507, p. 409 

Conviction of crime, competency, § 67 
Inconsistent or contradictory statements, cross- 
examination, § 596, n. 24 

Court of other .inrisdiction, conviction of crime, com- 
X)etency, § 65 

Court records, inconsistent or contradictory state¬ 
ments, proof of former testimony, § 616, p. 624 
Court reporter. 

Competency of witness, presence at examination 
to determine, § 119, p. 539 
Refreshing memory, § 361 
Courts, authority to compel attendance, § 4 
Court’s own motion, 

Character or reputation examination, protection 
of witness, § 515, p. 441 

Clarification of questions on examination, § 317, 

I P. 13 

Privileged communications, exclusion, § 302 
Refreshing memory by reading previous testimo¬ 
ny, § 357, p. 82 

Subpoena duces tecum issuance, § 25, p. 387 
Court’s* own witness. 

Calling and recalling witnesses, § 350 
Cross-examination, § 368, p. 117 
Control by court, § 404, p. 204 
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Court’s own witness—Continued 

Inconsistent or contradictory statements, § 578, 
p. 548 

Laying foundation for impeachment on cross-ex¬ 
amination, § 4S0 

Credibility and impeachment, §§ 45S-651, pp. 320-6S0 
Absent witness, waiver of right to impeach, § 475 
Acts of husband of witness, § 470 
Adverse party or witness, examination as on 
cross-examination, § 3G7, p. 107 
Adverse witness, one’s own witness, § 477, p. 35C 
Age, § 461, p. 324 

Antecedents of witness, § 4S5, p. 379 
Appearance, | 466 
Attendance without subpoena, § 463 
Belittling testimony, § 469, p. 347 
Bias. Interest or bias, generally, post 
Both parties, witness called by, § 477, p. 360 
Business, cross-examination, § 485, p. 37S 
Called as witness by adversary, § 477, p. 359 
Candor and sincerity, § 4S5, p. 37S 
Certainty after facts, § 4S5, p. 378 
Character evidence, § 473 
Character of testimony, § 468, pp. 339-343 
Character or reputation, generally, ante 
Circumstances of giving testimony, § 463 
Collusion between witnesses, § 467 
Color of witness, § 461, p. 325 
Compromise and settlement proceeding, § 464, p. 
335 

Conduct prior to testifying, § 464, pp. 331-335 
Conduct subsequent to testifying, § 470 
Contradiction, generally, ante 
Contradictory statement. Inconsistent or con¬ 
tradictory statements, generally, post 
Conversations between witness and other per¬ 
sons, § 485, p. 378 

Correctness in other specific transactions, § 470 
Corroboration, generally, ante 
Court’s own witness, § 350 
Cross-examination, 

Accomplice or codefendant, § 401, p. 195 
Adversary’s witness on matters not touched 
on in direct, § 477, p. 362 
Laying foundation for impeachment, § 480 
Persons concerned in criminal prosecution, 
§ 401, p. 1S7 
Questions, § 411 
Deaf and dumb witness, § 473 
Defendants in criminal prosecutions, § 476 
Demeanor, § 466 
Depositions, 

Manner in which taken, § 470 
Oral testimony, § 458, p. 323 
Taking or use, § 477, p. 361 
Discrediting cross-examination, § 483 
Distance estimate, post 
Drugs, use or influence, § 470 
Economic status, § 461, p. 325 
Effect of contradiction, § 644 
English language knowledge, § 462, p. 331 
Entrapment, one’s own witness, § 477, p, 356 
Exaggeration by witness, § 469, p. 347 
Experience of witness, § 487 
Experiments, methods of impeachment, § 482 
Explanation of discrediting evidence, § 490 
Extent of cross-examination, § 484, pp. 366-375 
Fabrication of evidence, § 467 


Credibility and impeachment—Continued 

Failure to testify at former trial or hearing, 
§ 485, p. 379 

False testimony, effect of, § 4C9, pp. 344-347 
Former adjudication as to credibility, § 470 
Grand jurors, § 107 
History of witness, § 485, p. 370 
Husband and wife, coniixjteiicy, § 92 
Husband of witness, acts of, ^ 470 
Hypnotized by party for wiuwij U'stil’ying, § 470 
Important witness, failure to call or discover, 
§ 467 

Improbable testimony, § 4CS, p. 340 
Inconsistencies, § 468, p. 341 
Inconsistent acts or omissions, § 485, p. 370 
Inconsistent or contradictory statements, gener¬ 
ally, post 

Incorrectness in other speciiic transactions, § 470 
Incredible testimony, § 468, p. 340 
Influence of drugs, § 470 

Influences operating on witness, § 4S;), p. 380 
Innuendo, § 485, p. 377 
Intelligence of witness, § 4SG 
Intent of witness, § 461, p. 320 
Intent to assert claim, § 485, p. 381 
Intention to impeach, notice, § 479 
Interest in observing and rciuombering, § 402, 
p. 331 

Interest or bias, generally, post 
Intoxication of witness, § 461, p. 328 
Ehiowledge, § 462, p. 320; § 487 
Attorney, effect of, § 470 
Lapse of time, § 402, p. 330 
Laying foundation for impeachment, § 4S0 
Length and extent of examination, § 317, p. 16 
Making witness one’s own, § 477, p. 358 
Manner of testifying, § 466 
Materiality of false testimony, § 409, p. 316 
Matters affecting as affecting competency, § 40 
Matters bearing on generally, § 460 
Matters not brought out on direct exuniiiialion, 
§ 484, p. 372 

Memory, cross-examination, § 488 
Mental capacity, § 461, pp. 320, 327 
Mental condition, § 480 
Methods of impeachment, § 482 
Miscellaneous matters, § 470 
Mistake, false testimony, effect, § 460, p. 315 
Motive, § 461, p. 326; § 485, p. 3.S(i 
Nature of testimony, § 468, pp. 330-343 
Notice of intention to impeach, § 479 
Oath, matters with reference to, ^ 465 
Observation accuracy, § 485, p. 380 
Obtaining evidence, conduct in, § 461, p. 334 
Occupation, cross-examination, § 485, p. 37S 
Offer to settle, § 485 
Omissions in testimony, § 468, p. 343 
One’s own witness, § 477, pp. 355-362 
Opinion of judge as disclosed by examination of 
witness, § 347, p. 61 

Oral testimony in deposition, § 458, p. 323 
Own witness by refreshing recollection, § 357, 
p. 82 

Particular matters affecting, § 461, pp. 324-329 
Particular subjects of inquiry on cross-examina¬ 
tion, § 485, pp. 375-381 
Parties, § 476 

Partner of witness, acts of, § 470 
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Credibility and Impeachment-Continued 

Party called as witness, by adversary, § 477, 
p. 359 

Pecuniary circumstances of witness, § 461, p. 326 
Physical condition, § 4S6 
Presumptions, § 459 

Privilege of witness, cross-examination of ac¬ 
cused or party defendant, § 442, p. 273 
Questions by court ascertaining facts affecting, 
§ 348, p. 66 

Race of witness, § 461, p. 325 
Rebuttal of discrediting evidence, § 490 
Recall of witness for purpose of impeachment, 
§ 489 

Recollection, § 462, p. 329 
Cross-examination, § 488 
Record, redirect examination, § 426, n. 48 
Recross-examination, § 429 
Refusal to swear to tell whole truth, § 465 
Religious belief, § 461, p. 325 
Reputation. Character or reputation, generally, 
ante 

Requiring production of records, § 482 
Right to cross-examine, § 484, pp. 366-375 
Right to impeach or discredit, § 474 
Sex of witness, § 461, p. 325 
Sincerity of witness, § 485, p. 378 
Sneers and innuendoes, § 485, p. 377 
Social status, § 461, p. 325 

Specific matters, on cross-examination, § 485, 
p. 377 

Specific transactions, correctness or incorrectness 
in other transactions, § 470 
Stranger in locality, § 473 
Subject to impeachment, § 476 
Subornation of perjury, § 467 
Summoning by adverse party, § 463 
Suppression of evidence, § 467 
Surprise, one’s own witness, § 477, p. 356 
Sustaining unimpeached witness, § 471 
Sustaining witness, § 464, p. 335 
Taking or use of depositions, § 477, p. 361 
Testing reliability by cross-examination, § 483 
Time for impeachment, § 481 
Use of depositions, § 477, p. 361 
Use of drugs, § 470 

Usurious transactions by witness, § 470 
Veracity and disposition to speak truth, § 485, 
p. 378 

Waiver of right to Impeach absent witness, § 476 
Willfulness, false testimony, § 469, p. 345 
Witness called by both parties, § 477, p. 360 
Witness summoned by one party and examined 
by other, § 477, p. 361 

Witness whom party is obliged to call, § 477, 
p.359 

Witnesses who may be impeached, § 476 
Written evidence, refusal to produce, § 467 
Credit entry, redirect examination, § 426 
Credit manager, adverse party or witness, examina¬ 
tion as on cross-examination, § 367, p. 112, n. 92 
Creditor and debtor, 

Conspiracy to defraud, conviction of crime, com¬ 
petency, § 67 

Dead man’s statute, § 183 

Derivation of title or interest, § 186, p. 634 
Protection, § 210 


Creditor and debtor—Continued 

Husband and wife, competency, § 91 
Criminal contempt, § 27, p. 401 

Adverse party or witness, examination as on 
cross-examination, § 307, p. 107, n. 44 
Character or reputation, conviction of crime, 
§ 507, p. 408, n. 77 
Criminal conversation. 

Competency, § 99 
Privileged communications, 

Divorced wife, § 275 
Letters, § 270, p. 776 
Criminal insane, attendance, § 14 
Criminal liability, failure to obey subpoena, § 28 
Criminal libel, conviction of crime, competent^, § 67 
Criminal proceedings, 

Attendance at public expense, § 7 
Attorney for defendant, competency to testify, 
§ 71, p. 468 

Compelling testimony of spouse of accused, § 85 
Compensation, 

Liability, § 40 
Persons entitled, § 37 

Competency of husband and wife. Husband and 
wife, post 

Conviction, competency of witness, § 65 
Dead man’s statute, applicability, § 133, p. 564 
Exi)ert witnesses, compensation, § 42 
Husband and wife, competency, §§ 75, 100 
Character of spouse’s interest, § 82, p. 476 
Inconsistent or contradictory statements, grounds 
for impeachment, § 573 
Liability for witness fees, § 40 
Mileage and expenses, § 43 
Privileged communications, 

Attorney and client, § 285 
Authority given attorney, § 287 
Husband and wife, § 273 

Intention to commit, § 269, p. 770 
Physician and patient, § 301 
Sources of information, § 264, p. 751 
Right to compulsory process, § 6 
Uniform act to secure attendance of witnesses 
from without state, § 17 

Criminal purpose, privileged communications, physi¬ 
cian and patient, § 297 
Cross-examination, §§ 368-416, pp. 114-219 
Abandonment, § 396 
Abridgement of right, § 368, p, 118 
Absence of witness, effect, § 373 
Absolute right, § 368, p. 114 
Accomplice, criminal prosecution, § 401, p. 195 
Accuracy, ante 
Accused, § 369 
Admissions, 

Persons concerned in criminal prosecution, 
§ 401, p. 101 
Witness or others, § 380 
Adverse party, ante 
Adverse witness, ante 
Affidavits, §§ 380, 391 
Alibi, ante 
Annoyance, § 410 
Answers, § 415 

Anticipation by questions on direct examination, 
§ 317, p. 13 

Argumentative questions, S 411 
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Cross-examination—Continued 
Assumption of facts, § 413 
Browbeating witness, § 410 
By court, § 403 
By whom conducted, § 402 
Certainty of questions, § 411 
Character or reputation, generally, ante 
Character witnesses, § ^T, pp. 150-161 
Children and minors, ante 
Circumstances of transaction, § 383 
Codefendant, criminal prosecution, § 401, p. 105 
Collateral matters, ante 
Compelling witness to answer, § 415 
Competency, § 378, p. 136 

Determined by, § 119, pp. 536, 537 
Testimony, § 377, p. 133 
Testing, § 378, p. 136 
Time for objection, § 118, p. 527 
Complaint, use, § 405 

Conduct inconsistent with testimony, § 379 
Conducting, §§ 402-416, pp. 197-219 
Confessions, persons concerned in criminal prose¬ 
cution, § 401, p. 191 
Confusing witness, § 410 
Consent of spouse or witness to testify, § 84 
Contest of will. Will contest, post 
Contradiction of answers, § 632 
Control by court, § 404, pp. 198-207 
Conversations, ante 
Conveyances, § 388 
Coparties* witness, § 368 
Coroner’s jury, statements before, § 380 
Court’s own witness, § 350 
Credibility and impeachment, ante 
Criminal cases, § 368, p. 118 
Criminal contempt, § 27, p. 401, n. 55 
Curtailment of examination, § 368, p. 118 
Death of witness, effect, § 373 
Defendant in criminal prosecution, § 395 
Defenses, post 
Definite questions, § 411 
Degree of guilt, accused, § 401, p. 188 
Denial of right, § 376 
Details of matters testified to, § 382 
Diagrams, use, § 405 

Direct examination as condition precedent, § 368, 
p. 119 

Discreditable rumors or facts, character witness’s 
knowledge, § 387, p. 153 
Discretion of court, post 

Entire conversation, statement or transaction, 
§381 

Evidence stricken or excluded, § 393, p. 167 
Execution of instrument, limitation of scope, 
§ 393, p. 172 
Exhibits, post 

Explanation of answers, § 415 
Extensions of scope, § 377, p. 132 
Facts inconsistent with testimony, § 379 
False inferences from testimony, overcoming, 
§ 401, p. 188 

False representations, party to civil action tes¬ 
tifying in own behalf, § 399, p. 181 
Falsity of statements on examination in chief, 
§385 

Fraud, post 

Genuineness of signature or writing, § 407 


Cross-examination—Continued 

Grand jury, statements before, § 380 
Grand jury notes, use, § 405 
Handwriting, post 
Harassment, § 410 
Hearsay, post 
Homicide, post 
Humiliating witness, § 410 
Immaterial matters, § 386, pp. 146-150 
Criminal prosecution, § 401, p. 192 
Party to civil action testifying in own be¬ 
half, § 399, p. 179 
Impeaching witness, § 525 
Improper matters, § 378, pp. 134-138 
Incapacity of witness, effect, § 373 
Inconsistent or contradictory statements, §§ 596, 
597, pp. 582-588 
Accused, § 401, p. 189 
Infants. Children and minors, ante 
Inferences from testimony, § 378, p. 137 
Interest or bias, purpose of impeachment, §§ 659^ 
563, pp. 496-519 
Intimidating witness, § 410 
Irrelevant matter, post 
Latitude permitted, § 377, pp. 130-134 
Laying foundation for impeachment, § 480 
Leading questions, § 412 
Legitimate purpose, § 377, p. 130 
Letters, post 

Limitation of scope, § 393, p. 170, n. 18 
Direct examination, § 393, pp. 164-172 
Maps, use, § 405 

Matter connected with matters introduced on 
direct examination, § 393, p. 168 
Matters of defense, § 397 

Matters proper or improper, § 378, pp. 134-138 

Mental capacity, post 

Methods of impeachment, § 482 

Minors. Children and minors, ante 

Motives, post 

Nature of evidence elicited, § 375 

Nonaccess of spouse, competency, § 90, p. 488 

Objections to evidence elicited, § 416 

Objects, § 372 

Occupation, post 

Own witness, § 368, p. 120 

Particular witnesses, § 398 

Particulars of matters testified to, § 382 

Parties, § 369 

As witness in civil action, § 394 
As witness on own behalf, § 323 
Called as witness by adversary, § 400 
Civil action, testifying in own behalf, § 399, 
pp. 177-183 

Person subject to call under statute, f 367, p. 109 
Persons concerned in criminal prosecution, § 401, 
pp. 184—197 

Pertinency to issues, § 378, p. 134 
Photographs, use, § 405 
Physical demonstration, § 408 
Place embraced in inquiry, character witness, 
§ 387, p. 152 

Place of transaction, § 383 

Prior arrest, character witnesses, § 387, p. 160 

Prior offenses, accused, § 401, p. 188 

Privilege of witness, post 

Privileged matters, § 378, p. 137 
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Cross-examination—C3ontinued 

Property matters, § 378, pp. 134-138 
Purpose, 5 372 
Rape, post 

Reasons for actions or statements, § 384 
Recalling witness, § 371 
Re-cross examination, §§ 417-429, pp. 21^239 
Refreshing memory, § 409 

Availability of writing for us, | 362 
Refusal to answer, § 374 
Repetition questions, § 414 
Reputation. Character or reputation, generally, 
ante 

Restrictions of scope, § 377, p. 132 

Right to cross-examine, §§ 368, 369, pp. 114-123 

Sales or conveyance, § 388 

Scope and effect, §§ 377-401, pp. 130-197 

Self explanatory answers, § 415 

Signature, genuineness, | 407 

Similar circumstances or occurrences, § 378, p. 136 

Special applications, § 377, p. 131 

Spouse testifying, § 82, p. 479 

Statement by witness or others, § 380 

Threats, post 

Time, § 370 

Court’s discretion becomes operative, § 404, 
p. 207 

Embraced in inquiry, character witness, § 387, 
p. 152 

Transaction, § 383 
Unsworn statement, use, § 406 
Use of maps, diagrams, etc., § 405 
Use of memorandum, before, § 370 
Value, § 390 
Veracity, post 

Voluntary statements, § 392 
Waiver of right, § 368, p. 119 
Will contest, post 

Witness called by court, § 368, p. 117 
Writings, § 391 

Genuineness, § 407 
Introduction in evidence, § 406 
Party to civil action testifying in own be¬ 
half, § 399, p. 181 

Persons concerned in criminal prosecution, 
§ 401, p. 190 
Use, § 405 

Cross interrogatories. 

Dead man’s statute, examination of interested 
witness by protected party, § 243, p. 728, 
n. 52 

Inconsistent or contradictory statements, absent 
witness, laying foundation, § 602, n. 38 

Cruelty, 

Inconsistent or contradictoiT statements, grounds 
for impeachment, § 573 
Spouse, husband and wife, competency, § 
p. 496 

Cumulative evidence, character or reputation, f 530 
Curiosity, subpoena duces tecum, use, § 25, p. 383 
Curtailment, cross-examination, § 368, p. 118 
Custodian, privilege of witness, production of books 
and papers, § 448, p. 283 
Custody, 

Child proceedings, oath or affirmation, admin¬ 
istering to witnesses, § 320, p. 19, n. 35 


Custody-^Continued 

Failure to give recognizances or security for 
appearance, § 33 

Custom and usage, credibility of witness, cross-exam¬ 
ination, § 487, n. 48 

Customary loitering place, character or reputation^ 
§ 513, p. 418 

Customs statements, Inconsistent or contradictory* 
statements, § 589, p. 568 
Damages, 

Failure to obey subpoena, § 28 
Inconsistent or contradictory statements, grounds' 
for impeachment, § 573 

Date, 

Subpoena, § 21 
Time, generally, post 

De son tort executor, dead man’s statute, protection,. 
§ 205 

Dead man’s statute, §§ 132-251, pp. 55-738 
Account books, ante 
Accounting, ante 

Actions brought by deceased, § 216 
Actions in which testimony excluded, § 133; 
pp. 564-567 

Acts of decedent, § 215(3); § 220, pp. 678-683 
Acts of witness, § 217, pp. 672-676 
Adjudication in bankruptcy, § 147 
Adjudication of creditor’s claim, interest after,. 
§ 183 

Administrator, accounting of, § 139 
Admissibility of instruments, § 227(7) 

Admissions of decedent, § 215(5); § 220, pp. 678- 
683 

Adverse character of interest, § 169 
Adverse party, 

Affecting interest, § 235 
Representative or successsor, § 153, pp. 592- 
595 

Protection, § 213 

Testimony of deceased introduced by, § 249 
Against whom witness is incompetent, §§ 204- 
214, pp. 647-657 

Agents. Principal and agent, post 

All parties, disqualification, § 146 

Alterations, ante 

Alternative interests, § 168 

Amendments, time operative, § 132, p. 558 

Appeals, ante 

Appearance of deceased, § 220, p. 681 
Applicability to actions or proceedings, § 138 
Appointment of administrator, § 143 

Acts done or contracts made after, § 215(S> 
Asserted transaction or conununication, denial, 
§216 

Assessment or benefit associations, membe^ship^ 
§ 185 

Assets disclosure proceedings, § 138 
Assignments, ante 

Assignor, derivation of title or interest, § 187 
Association officer, § 185 
Association stockholder, § 185 
Attorney, § 182 
Balanced interest, § 170 
Bankruptcy discharge or adjudication, § 14T 
Nominal parties, § 150 
Bonds, execution, etc., § 227(6) 

Books of account Account Books, ante 
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Dead inan*s statute—Continued 

Breach of trust, § 221, p. 6S7 ^ 

Bringing out evidence to remove incompetency, 

§ 239 

Burden of proof, objections, § 251 
Business methods of deceased, § 220, p. ohu 
Cestui que trust, ante « 

Change in status after giving | 

Character of interest, adverse interest, § lo9 
Characteristics of deceased, § 220, p. uSO 
Charitable corporations or associations, officer or 
member, § 185 
Checks, § 227(6), p. 699 
Children and minors, ante 

Chose in action, ante « a oi 7 nn 

Circumstances surroundmg witness, § 214, pp- 

672-676 

Claimant under decedent, representative or suc¬ 
cessor, § 154 
Claims, ante 
Classes of persons. 

Derivation of title, § 186, p. 63- 
Interest § 170 

Collection, transfer or inheritance taxes, § 13S 
Collusion, dismissal or nonsuit, § 144 
Commercial paper, party to or holder olj 104 
Communications, defined, § 210(4), p. 660 
Compensation acts, proceedings under, § 140 
Competency, 

After payment of legacy, § 1 40 
Agent of decedent or incompetent, I 2dU 
Statutory rule, § 131, p. 553 
Conclusions of witness, § 217, p- 674 

Consideration, ante . ,00 « rjan 

Construction and operation, § 13-, p. 560 

^^^^SsSnment, lost or destroyed instrument, § 
227(5) 

Letters and telegrams, § 227(6), p. 703 
Contest of will. Will contest, post 
Contractor for benefit of third person, interest, 

§ 170 

Contracts, § 221, pp. 683-690 

Benefit of another, derivation of title or in¬ 
terest, § 186, p. ^4 ft lfy> 

Cause of action in issue, defined, § 192 
Survivor of joint parties, § 211 
Controversy involving claiinants 

sentatives of different decedents, §§ 15o, loo 
Conversations with decedent, § 215(5) 

Conveyances. Deeds and conveyances, post 
Coparty, 

Affecting interest, § 234 
Protected person, protection, § 214 
Copy of instrument, correctness, § 227(4) 

Corporate board resolution, § 215(7), p. 669 
Corporation agent, § 147 
CJorporation officer, § 185 

Corporation stockholder, § 185 , ^ 

Corporations, persons represented by decedent, 
§212 

Correctness of copy or record, § 227(4) 
Corroboration of testimony as to transaction, § 
651, pp. 680-684 
Costs, 

Adverse party, § 153 


Dead man^s statute—Continued 
Costs—Continued 

Interest in action, § 150 
Liability for, § 146 
Creditor and debtor, ante 
Date of transaction, § 216 
Death of deceased, facts occurring after, § 
Deceased executor, administrator or guardian, 
transactions or communications with, § 2-4 
Deeds and conveyances, post 
Default, 

Party, interest, § 170 
Willful default, § 221, p. 687 
Defendant, representative as, § 134, p. 540 
Defenses, post 
Definition, 

Interest, § 170 , « 

Transactions and communications, § 2io(7), p. 
665 

Delivery of instruments, 

Lost or destroyed instruments, § 227(5) 
Written instrument, § 227(2) 

Delivery of property, § 221, p. 687 
Demand by or against estate, § 136, pp. 571-575 
Payment of obligation, § 221, p. 688 
Demand on deceased, § 217, p. 675 
Denial, asserted transaction or communication, 

§ 216 

Depositions, post 

Deriving title from or through decedent, § 214 
Determination of objections, § 251 
Devisee, § 156 

Discharge in bankruptcy, § 147 
Nominal parties, § 150 
Disclaimer of interest, § 149 
Heirs, § 174 
Pending suit, § 149 
Will interest, § 175 
Discovery proceedings, § 138 
Discretion of court, requiring testimony, § 144 
Dismissal or nonsuit, improper refusal or grant, 
§ 147 

Disqualification, § 215(2) 

All parties, § 146 

For interest or as party, assignor, § 187 
For interest or as party, grantor or vendor, 
§ 188 


Distributee, § 156 
Divorce, post 

Domicile of witness, § 217, p. 675 
Donee of property, § 166 
Dower, post 

Dual capacity, executor or administrator, § 155 
Dual interests, interested persons, § 168 
Duty to suggest removal of incompeteney, § 245 
Employee, § 184 

Enactments, time operative, § 132, p. 558 
Endorsements, negotiable instruments, § 227(6), 
p. 701 
Endorsers, 

Bills and notes, § 179 
Protection, § 208 

Equal knowledge of decedent or Incompetent, 
§ 215(6) 

Estate, possiblUty of Judgment for or against, 
§ 18T . 

Estoppel to disqualify witness, § 168 
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WITNESSES 


Dead man’s statute—Continued 

Examination of interested witness by protected 
party, § 243, pp. 724-730 
Exceptions, § 132, p. 563 

Disqualifying generally with or witnout, 

§ 215(2) 

Under statutory exceptions, § 215(8) 

Execution of instrument, 

Lost or destroyed instrument, § 227(5) 

Written instruments, § 227(2) 

Executor and administrator. 

Accounting of, § 139 

Deceased executor or administrator, transac¬ 
tions or communications with, § 224 
Protection, § 205 
Representative capacity, § 155 
Extent of interest, interested persons, § 168 
Facts 

Existing before or after death, § 132, p. 663 
Occurring after death of deceased or majority 
of ward, § 215(8) 

Occurring before appointment of guardian, 

§ 215(4) ^ . 

Occurring before death of decedent, books of 
account, § 227(6), p. 705 
Specific facts, § 216 

Fiduciary relations between witness and de¬ 
ceased, § 217, p. 674 
Financial condition, § 217, p. 675 
Deceased, § 220, p. 682 
Forgery of signature, § 227(2) 

Form of objection, § 247 

Former trial, testimony given at, § 237 

Fraud, post 

Furnishing services or supplies, § 219 
Gifts, § 221, p. 686 
Grantee of decedent, § 154 
Protection, § 207 

Grantor or vendor, derivation of title or interest, 

§ 188 

Grounds of action, § 133, p. 566 
Guarantor, § 178 
Guardian, § 161 

Adverse party, § 153 
Against ward, § 161 

Deceased guardian, transactions or com¬ 
munications with, § 224 
Interest, § 170 
Principal and surety, § 178 
Guardian ad litem, appearance by, § 152 
Habits of deceased, § 220, p. 680 
Handwriting evidence, written instrument, § 2 

(3) 

Health of decedent, § 220, p. 683 
Heir, § 156 

Interest, § 174 

Possibility of judgment for or against, § 137 
Prosecuting action dismissed by representa¬ 
tive, § 134, p. 570 
Protection, § 206 

Holder of commercial paper, § 164 
Husband and wife, post oorr/Qx 

Identification of own handwriting, § 227(3) 
Immediacy of title derivation, § 186, p. 632 
Impeachment of decree, § 216 
Improper parties, § 150 , » 

Improper refusal or grant of dismissal, § 147 
98 C. J.S.-^5 865 


Dead man’s statute—Continued « 017 

Improvements, making of improvements, § 21 /, 

p. 675 

Income, § 217, p. 676 

Income of deceased, § 220, p. 682 

Independent facts, matters admitted or excluded, 

§ 215(7), p. 668. 

Indirect testimony, § 236 

Individual interest, executor or administrator, 

§ 155 

Infants. Children and minors, ante 
Inference of justice of claim, § 132, p. 557 
Inheritance or transfer taxes, collection or recov¬ 
ery back, § 138 

Insane party, protection, § 214 

Interest, defined, § 170 

Interest in issue, § 161 

Interest of estate, § 135 

Interest of part, § 134, pp. 567-670 

Interested persons, § 167 

Interests affected, § 231 

Interpleader action, § 134, p. 670 

Intervening incompetency, § 138 

Intervenor, adverse party, § 153 , ^ 

Introduction of testimony by protected party. 

Joint Opacity, representative capacity and other- 
wise, § 134, p. 570 , » 1^0 

Joint or separate interest, disclaimer, § 

Joint parties to contract or cause of action, sur¬ 
vivor, § 211 

Justice of claim, inference, § 132, P. 557 

Justice requiring admission of testimony, § 215(8) 

Legatees and devisees, post 

Letters, post 

Liability for costs, § 146 

Liability sustained through or under decedent, 

§ 214 

Litigation by deceased, § 216 
Living parties’ heir, § 174 

Living person, evidence affecting interests, § 231 

Loans and usury, § 221, p. 686 

Lost or destroyed instruments, § 227^) 

Majority of ward, facts occurring after, § 215(8) 
Marriage, surviving spouse, § 221, p- 685 

Matters, . 

Affecting status of parties, § 147 
As to which disqualification removed, § 244 
Equally within knowledge of decedent or In¬ 
competent, § 215(6) 

Not in Issue, § 215(1) 

Not occurring before death, § 215(4) 
Occurring after death of decedent, § 225 
Occurring before death, payment of obliga¬ 
tion, § 221, p. 688 

Occurring before or during specific time, 
§ 221, p. 684 

Occurring in certain time, under statutes, 
§ 215(4) 

Specific matters, § 216 
To which incompetency extends, § 215(1) 
Meaning of terms used, § 186, p. 632 
Mental capacity or condition of decedent, § 220, 

p. 680 

Minors. Children and minors, ante 

Money, payment or transmission, § 221, p. 687 

Mortgages, post 



WITNESSES 


Dead man’s statute—Continued 

Uilutual assessment or benefit associations, mem¬ 
bership, § 185 

Nature and effect of testimony, §§ 231-238, pp. 
713-717 

Nature of evidence, removal of incompetency, 
§ 239 

Nature of interest, interested persons, § 168 
Nature of issues, § 133, p. 566 
Necessary parties, § 147 

Necessity for interest at time of testifying, § 167 
Necessity for objection, § 246 
Negotiable insU'uments, post 
New promise, negotiable instruments, § 22 < (6), 
p. 700 

Next friend, appearance by, § 152 
Nominal parties, § 150 

Calling of witness by, § 243, p. 727 
Parties entitled to object, § 246 
Notice to deceased, § 217, p. 675 
Objections and determination, §§ 245-251, pp. 
731-738 

Occupancy of property, § 218 

Occurrences after death, exceptions, § 215(8) 

Offer of evidence, removal of incompetency, § 241 
Omissions by decedent, under statutes, § 215(3) 
Opposite party, interested persons, § 167 
Other claimants, affecting interest, § 233 
Ownership of property, § 217, p. 675 
Deceased, § 220, p. ^2 

Parent and child, derivation of title or Interest, 
§ ISO, p. 634 

Participation in acts by witness, S 228 
Parties, 

Adverse to representative or successor, § 153, 
pp. 592-595; § 213 

As against whom witness is incompetent, 
§§ 204-214, pp. 647-657 
Commercial paper, § 164 
Entitled to object, § 246 
Excluded testimony, § 146 
To issue, § 151 

Partners and partnerships, post 
Payment of creditor’s claim, interest after, § 183 
Payment of money, § 221, p. 687 
Pedigree, independent facts, § 215(7), p, 669 
Pending actions when death occurs or incompe¬ 
tency arises, § 138 

Person from whom party derives interest or title, 
§ 1S6, pp. 632-635 

Personal element and knowledge of deceased, 
§ 215(7), p. 667 

Personal interest, executor or administrator, § 155 
Personal representative in contest between repre¬ 
sentatives of different estates, § 147 
Personal transactions. 

Book accounts, § 227(6), p. 705 
Defined, § 215(7), p. 667 

Persons legally representing deceased, § 134, p. 
570 

Persons represented by decedent, protection, § 212 
Persons whose testimony excluded, §| 145-203, pp. 
584-646 

Physical condition of deceased, § 220, p. 683 
Plaintiff, representative as, § 1^, p. 570 
Position of parties on record, § 146 


Dead man’s statute—Continued 

Possession of instrument, written instrument, 
§ 227(2) 

Possession of property, § 218 
Deceased, § 220, p. 682 

Possession of third person, written instrument, 
§ 227(2) 

Possibility of judgment for or against estate or 
heirs or representatives, § 137 
Preliminary proceedings prior to trial, § 133, p. 
566 

Presence of persons since deceased or incompe¬ 
tent, § 229 

Presence of third persons, § 226 
Presumptions, objections, § 251 
Principal and surety, § 178 

Surety of decedent, protection, § 214 
Prior will, beneficiaries under, § 175 
Proceedings in which testimony excluded, § 33, pp. 
564-567 

Property value, § 223 
Protected party, 

Testimony adduced on examination of inter¬ 
ested witness by, § 243 
Testimony introduced by, §§ 241, 242 
Purchaser from decedent, § 154 
Purpose of statutes, § 132, p. 558 
Quitclaim of interest, § 186, p. 633 
Real parties in interest, § 147 
Receipt of letters or telegrams, § 227(6), p. 703 
Receipts and releases, § 227(6), p. 707 
Record, position of parties, § 146 
Record of instrument, correctness, § 227(4) 
Recovery back, transfer or inheritance taxes, 
§ 138 

Reformation of deed, post 

Relation to record, adverse party, § 153 

Relatives, § 171 

Release of interest, post 

Releases, § 227(6), p. 707 

Religious corporations or associations, officers or 
members, § 185 

Remote relative, interest, § 174 
Removal of administrator, § 143 
Removal of incompetency, §§ 239-244, pp. 717-731 
Duty to suggest, § 245 
Statutes precluding, § 167 
Rendition of services, § 219 
Renunciation of interest. 

Heirs, § 174 

Will interest, §§ 174,175 
Repeal by implication, § 132, p. 558 
Representative capacity, § 134, pp. 567-570 
Representatives, 

Possibility of judgment for or against, § 137 
Protection, § 205 

Resolution of corporate board, § 215(7), p. 669 
Right to object, § 246 
Ruling on objections, § 251 
Sending letters, § 227(6), p. 703 
Separate actions or proceedings, status of party, 
§ 147 

Separate interest, disclaimer, § 149 

Service of process, status dependent on, § 148 

Services, 

Rendition or furnishing, § 219 
Value of, § 223 
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WITNESSES 


Dead man’s statute—Continued 
Settlement of debt, § 221, p. 689 
Specific matters, facts, transactions or communi¬ 
cations, § 216 

Specific performance, § 136, p. 574 
Spouse of party, 

Joined, § 159 
Status, § 147 

State of mind of witness, § 217, pp. 672-676 
Statement and books of account, § 227(6) 
Statements of witness, § 217, pp. 672-676 
Status as party, surviving party to contract, etc., 

§ 192 

Status of parties, § 147 

Statutory limitations or exceptions, § 132, p. 563 
Stipulation for judgment, status of party, § 147 
Subject matter of testimony, §§ 215(l)--230, pp. 
658-713 

Subsequent will, beneficiary under, § 175 
Substitution of parties, status of party, § 147 
Successors in title or interest, actions by or 
against, competency, § 132, pp. 555-564 
Suflaciency of release of interest, § 167 
Suggestion to removal of incompetency, § 245 
Supplies, furnishing, § 219 
Surety, principal and surety, § 178 
Surviving husband, § 158 

Surviving party to contract, cause of action or 
transaction, §§ 192-203, pp. 639-646 
Survivor of decedent, protection, § 214 
Survivor of joint parties to contract or cause of 
action, § 211 

Sustaining liability to or under decedent, § 214 
Telegrams, § 227((>), p. 703 
Tenants in common, § 170 
Testimony given at former trial, § 237 
Testimony of decedent, removal of incompetency, 
§ 240 

Third i>erson. 

Contractor for benefit, interest, § 170 
Party or interested, § 228 
Persons since deceased or incompetent, § 228 
Presence of third persons, § 226 
Transactions or communications in presence 
of, § 226 

Written instrument, possession, § 227(2) 

Time, 

Bringing out evidence to remove incompe¬ 
tency, § 239 

Delivery of instrument, § 227(2), n. 84 
Enactments, repeal or amendment operate, 
§ 132, p. 558 
Objections, § 247 
Period, § 215(4) 

Statute, objections, § 247 
Testifying, status of party, § 147 
Transaction, § 216 
Title of party, § 134, pp. 567-570 
Transactions, § 215(7), pp. 663-009 
Defined, § 215(7), p. 665 
Transfer of interest, § 149 
Sufllciency, § 167 

Transfer or inheritance taxes, collection or recov¬ 
ery back, § 138 

Transmission of money, § 221, p. 687 
Trust actions, § 136, p. 574 
Trustee in bankruptcy, post 


Dead man’s statute—Continued 
Trustees, post 
Undue Infiuence, post 
Unnecessary parties, § 150 
Usury, § 221, p. 686 
Validity of deed, § 141 
Value of services or property, § 223 
Vendor or grantor, derivation of title or interest, 
§ 188 

Waiver, post 

Warrantor of title, § 147 

Weight of testimony admitted, § 250 

Widow and widower, post 

Will contest, post 

Willful default, § 221, p. 687 

Wills, post 

Witness, affecting interest of, § 232 
Witness and agent of decedent or incompetent, § 
230 

Witness and third person, § 229 
Workmen’s compensation, § 140 
Written communications or instruments, § 227(1) 
Wrongful death action, post 
Deaf and dumb persons, 

Competency, § 61 
Credibility, § 466 
Examination, § 322 
Leading questions, § 332 
Sustaining unimpeached witness, § 473 
Dealing faro, conviction of crime, competency, § 67 
Dealing with false weights and measures, conviction 
of crime, competency, § 67 
Death, 

Both parties, effect of, § 203 
Coparty, surviving party, effect of, § 202 
Cross-examination prevented, § 373 
Inconsistent or contradictory statements, 

Laying foundation, § 602 
Time when made, § 584 

Privileged communications, physician and patient, 
termination of relation, § 294, p. S20 
Spouse, husband and wife, competency, § 79 
Wrongful death action, generally, post 
Death certificate, 

Impeachment methods, § 482, n. 3 
Privileged communications, § 264, p. 753 
Debtor. Creditor and debtor, generally, ante 
Debts of witness, responsiveness of answer, § 353, p. 76 
Deceased witness. 

Contradiction, § 630, n. 73 

Inconsistent or contradictory statements, § 576 
Impeaching evidence, § 613 

Decency, cross-examination standards, § 404, p. 190, 
n. 48 

Declarations. Dying declarations, generally, post 
Declarations against Interest, 

Contradiction, character of evidence adduced, § 
639, p. 662 

Inconsistent or contradictory statements, § 589, p. 
566, n. 14 

Decoy, criminal prosecutions, privileged communica¬ 
tions, § 264 

Decoy letters, credibility of witnesses obtaining evi¬ 
dence by, § 464, p. 334 
Deeds and conveyances, 

CJorroborating evidence, § 648, p. 674 
Cross-examination, §| 388, 391 
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WITNESSES 


Deeds and conveyances—Continued 

Dead man’s statute, § 221, pp. 683-690 
Action involving validity, § 141 
Alterations, § 227(6) 

Delivery of deed, § 227(2) 

Execution of deed, § 227(2) 

Mistakes, § 227(6) 

Surviving party, § 194 
Validity, § 141 

Exceptions, § 215(S) 

Delivery, inconsistent or contradictory state¬ 
ments, § 5S9, p. 565, n. 6 
Fraud, husband and wife, competency, § 91 
Husband and wife, competency, § 91 
Inconsistent or contradictory statements, § 5S9, 
p.566 

Privileged communications, attorney and client, 
Manner of communication, § 291 
Professional capacity, § 2S0, p. 794 
Eeason for execution, inconsistent or contradic¬ 
tory statements, material matters, § 580, p. 
555 

Reformation of deed, generally, post 
Separate deeds, surviving party, § 194 
Surviving party, § 194 

Undue Influence, husband and wife, competency, 

§ 91 

Validity of deed, dead man’s statute, § 141 
Deer hunting with artiflcial light, propriety of evi¬ 
dence as affecting question, § 340 
Default, 

Bail, Imprisonment, § 32 

Dead man’s statute, wUlful default, § 221, p. 6Si 

Parties, 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 110 
Dead man’s statute, interest, defined, § 170 
Default judgment, dead man’s statute, status of party 
at time of testifying, § 147 

Defects rendering subpoena invalid, form and content, 
§21 

Defenses, 

CJompensation of witness, § 40 
Criminal contempt, § 27, p. 405 
Cross-examination, 

Matters of defense, § 397 
Nature of evidence elicited, § 375, n. 91 
Party to civil action testifying in own behalf, 
§ 399, p. 179 
Dead man’s statute. 

Matters occurring after death of decedent, § 
225 

Originating in lifetime of decedent, § 215(4) 
Third person and persons since deceased or 
incompetent, § 228 

Husband and wife, divorce proceedings, compe¬ 
tency, § 95, p. 498 

Usury, competency, statutory rule, § 131, p. 553 

Definiteness, 

Answer, § 353, p. 77 

Inquiry, inconsistent or contradictory statements, 
laying foundation for proof, § 605, pp. 603- 
610 

Definitions, § 1 

Adverse interest, surviving party to transaction, § 
192, n. 13 


Definitions—Continued 
Biased witness, § 538 

Bodily injury or violence, § 104, p. 513, n. 14 
Character, § 491, n. 86 

Claimant against estate of deceased persons, dead 
man’s statute, § 136, p. 572, n. 68 
Committee of a lunatic, dead man’s statute, § 214, 
n. 77 

Communications, dead man’s statute, § 215(»), p. 
665 

Competency, § 49 

Constructive contempt, § 27, p. 4W, n. 52 
Contract or cause of action in issue, surviving 
party to contract, § 192 

Contradictory statement, § 468, p. 342, n. 6» 
Conviction of crime, character or reputation evi¬ 
dence, § 507, p. 410 
Credible witness, § 458, p. 322 
Criminal offense, competency of spouses to testify, 
§ 101, p. 503, n. 31 
Dead man’s statute, interest, § 170 
Expert witness, compensation, § 42, n. 72 
Habeas corpus ad testificandum, § 30 
Hostile witness, cross-examination, § 368, p. 120, 
n. 86 

Impeach a witness, § 474 
Infamous crime, § 507, p. 406, n. 68 
Interest, dead man’s statute, § 170 
Leading questions, § 330, pp. 38-43 
Lunatic, dead man’s statute, § 214, n. 76 
Moral turpitude, conviction of crime, § 507, p. 406, 
n. 69 

Offense, competency of spouses to testify, § 101, 
p. 503, n. 31 
Parties, § 37, n. 51 

Past recollection recorded, § 357, p. 81 
Person under subpoena, § 27, p. 403, n. 60 
Personal credibility, § 458, p. 322 
Personal transaction or communication, dead 
man’s statute, § 215(7), p. 667 
Privileged communications, waiver, § 310, pp. 856- 
868 

Recollection revived, § 357, p. 80 
Representatives, claiming under decedent, § 154 
Special proceedings, dead man’s statute, § 133, 
p. 563 

Statement, inconsistent or contradictory state¬ 
ments, § 582, n. 16 
Subpoena duces tecum, § 25, p. 376 
Application, § 25, p. 386 
Subpoena servers, § 23, n. 35 
Subpoenas, § 4, n. 29; § 20 
Surprise, 

Cross-examination of own witness, § 484, p. 
368, n. 24 

Inconsistent or contradictory statements, 
§ 578, p. 543, n. 71 
Survivor, dead man’s statute, § 214 
Transactions, dead man’s statute, § 215(7), p. 665 
Waiver, privileged communications, § 310, pp. 
856-868 

Defrauded wife, husband and wife, competency, § 91 
Defunct corporate books and papers, subpoena duces 
tecum, § 25, p. 384 

Degraded nature, character or reputation, occupation, 
§ 510 
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Degrading witness, 

Character or reputation, extent of inquiry, § 615, 
p. 423 

Cross-examination, § 411 
Privilege of witness, answers tending, § 445 
Degree of guilt, cross-examination, persons concerned 
in criminal prosecution, § 401, p. 188 
Delicate nature, leading questions into subject matter, 
§331 

Delinquent children statutes, competency, affect, 
§50n.43 
Delivery, 

Deed, privileged communications, husband and 
wife, § 260, p. 770 
Instrument, 

Dead man's statute. 

Lost or destroyed instrument, § 227(5) 
Written instrument, § 227(2) 

Privileged communications, attorney and 
client, § 283, p. 801 

Property, dead man's statute, § 221, p. 687 
Delusions, credibility of witness, § 461, p. 328 
Demand by or against estate, dead man's statute, 

§ 136, pp. 571-575; § 217, p. 675 
Payment of obligation, § 221, p. 688 
Demeanor of witnesses, 

Control by court on examination, § 317, p. 13 
Credibility, § 466 

Demonstrations, method of testifying, § 321 
Denaturalization proceedings, privilege of witness, 

§ 441, p. 267 
Denial, 

Dead man’s statute, acts or conduct of witness, 
§ 217, p. 674 

Eight of cross-examination, § 376 
Dentist, privileged communications, by whom informa¬ 
tion acquired, § 294, p. 830 

Deportation proceedings, privilege of witness, § 441, 
p. 267 

Production of books and papers, § 448, p. 281 
Time to assert claim, § 452, p. 297, n. 10 
Waiver of privilege, § 456, p. 317, n. 23 
Deposing witness, subpoena duces tecum, § 25, p. 381 
Deposit slips, corroborating evidence, § 684, p. 673, n. 
48 

Depositions, 

Adverse party of witness, examination as on 
cross-examination, § 367, p. 113 
Character or reputation. 

Admissibility of impeaching evidence, § 527 
Former trial, § 527 
Compensation, § 36 
Competency, 

Statutory rule, § 131, p. 553 
Waiver of objections, § 118, p. 528 
Constructive attendance at court, compensation, 
§36 

Contradiction, 

Collateral matter, § 633, p. 652 
Own witness, § 630 

Corroborating e'^dence, § 648, p. 670, n. 21 
Credibility and impeachment, ante 
Cross-examination, § 368, p. 117 

Statements and admissions by witness or oth¬ 
ers, §380 


Depositions—Continued 
Dead man’s statute. 

Action pending at time of death or incompe¬ 
tency occurs, § 138 

Examination of Interested witness by pro¬ 
tected party, § 243, p. 727 
Pending actions, § 138, p. 577 
Removal of incompetency, § 240 
Taken before or in anticipation of death or 
incompetency, § 238 

Testimony of decedent, removal of incompe¬ 
tency, § 240 

Waiver of objections, § 248 
Examination after use of, § 366 
Husband and wife, competency, § 93 
Inconsistent or contradictory statements. 

Absent witness, laying foundation, § 602 
Admissibility of evidence, § 594, p. 579 

Adverse witness, laying foundation for proof, 
§ 605, p. 608 

Cross-examination, § 596, n. 25 
Entire conversation or statement, right to 
show, S 622, n. 92 
Explanation, § 621, p. 635 
Form, § 585, n. 70 

Former trial or hearing of same case, § 594, 
p. 578, n. 66 

Impeaching evidence, § 614, p. 617 
Admissible, § 615, p. 621. n. 73 
Laying foundation, § 599; | 604, p. 599 
Production of evidence as determining right 
to impeach, § 578, p, 548 
Proof of former testimony, § 616, p. 628, n. 65 
Surprise, § 578, p. 543, n. 71 
Sustaining witness, § 619, n. 10 
Witness testifying by, § 579 
Memory of witness, cross-examination, § 488 
Privilege of witness, waiver of privilege, § 456 
p. 315 

Privileged communications, waiver, defined, § 310, 
p. 859 

Proceedings, privilege of witness, § 433 

Production of books and papers, § 448, p. 280, 
n. 8 

Questions repetitious of, § 342, n. 43 
Refreshing memory, former statement or testi¬ 
mony, § 358, p. 92 

Taking or use, credibility and impeachment, 
§ 477, p. 361 

Deprivation, job income, § 35, n. 1 
Deputy prosecuting attorney, competency, § 113 
Deputy sheriff, privileged communications, § 264, 
p. 748, n. 91 

Derangement. Mental capacity, generally, post 
Description of documents, subpoena duces tecum, § 25, 
p. 391 

Description of property, inconsistent or contradictory 
statements, grounds for impeachment, § 573 
Desecration of graves, cross-examination in criminal 
prosecution, § 401, p. 193, n. 50 
Desertion, 

Criminal prosecutions, husband and' wife, 
competency to testify against other, § 101, 
p. 505 

Dependent, character or reputation, conviction 
of crime, § 507, p. 408, n. 74 
Privilege of witness, nature of crime, § 437, p. 256 
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Desertion—Continued 

Spouse, husband and wife, competency, § 95, 
p. 496 

Design, privileged communications, overhearing, 
§ 252 

Desire, inconsistent or contradictory statements, 
material matters, § oSO, p. 554 
Destroyed instruments. Lost or destroyed instru¬ 
ments, generally, post 
Details, 

Character testimony, redirect examination, § 419, 
p. 225 

Contradiction, admissibility of evidence, § 639, 
p. 659 

Contradictory statement, examination of impeach¬ 
ing witness, § 617 

Crimes, character or reputation, § 507, p. 411 
Conclusiveness of answers, § 516 
Evidence, character or reputation, conviction of 
crime, § 52S, p. 461 

Matters testified to, cross-examination, § 3S2 
Detectives, 

Character or reputation, means of laiowledge, 
§ 520, p. 446 

Employment, interest or bias, cross-examination, 
§ 560, p. 507 
Interest or bias, § 533 

Employment, cross examination, § 560, p. 507 
Privileged communications, § 258 
Detention period, compensation, § 41 
Detentions, failure to give recognizance or security 
for appearance, § 33 

Development of truth, cross-examination by court, 
§ 403 

Devisees. Legatees and devisees, generally, post 
Diagrams, 

Contradiction, laying foundation, § 634 
Cross-examination, use, § 405 
Redirect examination, introduction of writings 
in evidence, § 427, n. 52 
Use by witness, § 327, pp. 28-31 
Diary, 

Erasures, redirect examination, § 426 
Inconsistent or contradictory statements, § 589, 
p. 566 

Privileged communication, husband and wife, 
§ 270, p. 776 

Refreshing memory, § 358, p. 90 
Dictaphone conversation. 

Cross-examination, limitation of scope, § 393, 
p. 172, n. 31 

Inconsistent or contradictory statements, im¬ 
peaching evidence, § C13 

Dignified manner, swearing of witnesses, § 320, p. 19 
Diligence, right of accused to compulsoi-y process, § 8 
Direct contradiction evidence, § 039, p. 660 
Direct examination. Examination, generally, ante 
Directing counsel to call witness, trial court, § 350 
Direction of subpoena, § 21 
Disbarment. Attorney and client, ante 
Disc recording, refreshing memory, § 359 
Discharge from employment. 

Character or reputation, § 510 
Interest or bias, § 551 

Privilege of witness, refusal to answer, effect, 
§455 


Discharge from mental institution, presumption of 
competency, § 119, p. 533 
Discharge in bankruptcy, 

Dead man’s statute, 

Nominal parties, § 150 
Status of party, § 147 
Surviving party to contract, § 192 
Disciplinary proceedings, 

Police oflflcers, inconsistent or contradictory state¬ 
ments before grand jury, § 594, p. 570, n. 52 
Privilege of witness, accused or party defendant, 
§ 441, p. 269 
Disclaimer of interest. 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 109, n. 71 
Dead man’s statute, ante 
Disclosures. 

Forbidden, cross-examination, refusal to answer, 
§ 374, n. 73 

Grand jurors, competency, § 107 
Names of contradicting witnesses, § 634 
Discount sheets, refreshing memory, § 358, p. 91 
Discovered as result of illegal search, § 49 
Discovery, 

Character or reputation, party to civil action, 
§ 493 

Cross-examination, discretion of court, § 404, 
p. 205 

Dead man's statute, § 138 

Examination of interested witness by pro¬ 
tected party, § 243, p. 729 
Husband and wife, competency, § 86 
Privilege of witness, § 433 

Applicability of guarantee, § 448, p. 280, n. 8 
Privileged communications, 

Attorney and client, documents, § 283 
Parties who may waive protection, § 307 
Waiver, defined, § 310, p. SCO 
Subpoena duces tecum, § 25, p. 381 
Additional means, § 25, p. 379 
Discreditable rumors or facts, cross-examination of 
character witness, § 387, p. 153 
Discrediting examination by court, § 347, p. 60 
Discrediting witnesses, protection by court, § 317, 

p. 16 

Discrepancies, 

Credil)ility of witnesses, § 4C9, p. 347 
Testimony, explanation or correction, § 318 
Discretion of court. 

Admissibility of evidence, 

Corroborating evidence, § 648, p. 670 
Interest or bias, § 568, p. 527 
Attachment of witness, § 29 
Attorney, competency, § 71, p. 467 
Calling or recalling witness by court, § 350 
Character or reputation. 

Evidence, §§ 491, 494 
Number of impeaching witnesses, § 522 
Subjects of inquiry, § 515, p. 440 
Character witness cross examination, § 387, p. 
159 

Children, competency, § 58 

Choice of process employed to secure attendance, 
§ 34 

Competency, 

Conduct of examination, § 119, p. 535 
Impeaching witness, § 519 
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Discretion of court—Continued 
Competency—Continued 

Manner of examination, § 110, p. 535 
Obligations of oath, examination as to under¬ 
standing, § 119, p. 539 

Conduct of examination, number of counsel, § 316 
Consultation of witness with attorney on exami¬ 
nation, § 317, p. 14 
Contradiction, 

Admissibility of evidence, § 630, p. 659 
Collateral matters, § 633, p. C53 
Convicts and other prisoners, personal attend¬ 
ance, § 14 

Corroborating evidence, § 648, p. 670 
Corroboration of witness, § 472 
Cross-examination, 

Inconsistent or contradictory statements, 
§ 507, p. 585 

Interest or bias, § 559, p. 501 
Impeaching witnesses, § 569 
Leading questions, § 412 
Limitation of scope, § 396 
Repetition questions, § 414 
Scope and extent, § 377, p. 132; § 404, pp. 198- 
207 


Dead man’s statute, 

Requiring testimony, § 144 
Time for objections, § 247, p. 733 
Enforcement, subpoena duces tecum, § 25, p. 
300 

Examination of witness subject to, § 317, pp. 11-17 
Expert witness, appointment, § 16, p. 300, n. 01 
Form of questions, § 328, p. 33 
Habeas corpus ad testificandum, § 30 
Inconsistent or contradictory statements, 
Admission of aflSdavits, § 500 
Cross-examination, § 507, p. 585 
Examination of impeaching witness, § 617 
Extent of inquiry, § 573, p, 534 
Recall of witness to lay foundation, § 607 
Surprise, § 578, p, 542 
Intelligence standards, § 57, p. 445 
Interest or bias, 

Admissibility of evidence, § 568, p. 527 
Cross-examination, § 550, p. 501 
Examination of impeaching witnesses, § 560 
Extent of inquiry, § 556 
Laying foundation, evidence to show, § 566 


Intoxication of witness, competency, § 59 
Judge becoming witness, § 105, p. 516 
Juror examining witness, § 351 
Laying foundation, interest or bias, evidence to 
show, § 566 

Leading questions, § 331 
Cross-examination, § 412 
Redirect examination, § 428 
Mentally defective persons, competency, § 57, 


p. 446 

Nature of oath, determination of understanding 
of appreciation, § 63 

Obligation of oath, determination of understand¬ 
ing, § 63 

One’s own witness, impeachment, § 477, pp. 357, 


358 

Order for payment of expenses and witness fees, 
§ 45 

Preliminary questions, § 344 


Discretion of court—Continued 

Privilege of witness, determination of right to 
privilege, § 454, p. 299 

Proceedings to punish for contempt, § 27, p. 407 
Prosecuting attorney, competency, § 113 
Public expense, § 7 
Questioning of witness, § 348, p. 367 
Recalling witnesses, § 365 

Contradicting evidence, § 687 
Cross-examination, § 371 
Impeachment puipose, § 489 
Recognizance for appearance, § 32 
Recross-examination, § 429 
Redirect examination, 

Leading questions, § 428 
Scope and extent, § 419, p. 221 
Refreshing witness’ memory, § 357, p. 80 
Repetition of questions, § 342 
Cross-examination, § 414 
Security for appearance, § 32 
Standard of intelligence, § 57, p. 445 
Subpoena duces tecum, § 25, p. 377 
Application of motion, § 25, p. 387 
Surprise, inconsistent or contradictory statements, 
§ 578, p. 542 

Trial jurors, request as witness, § 108 

Disease, 

Credibility of witness, mental capacity, § 461, p. 
327 

Decedent, dead man’s statute, § 220, p. 683 

Disgrace, 

Exposure to, refusal to testify on grounds of, § 27, 
p. 407 

Impeachment of witness, extent of cross-exami¬ 
nation, § 484, p. 373, n. 49 

Disgraceful nature, character or reputation, occupa¬ 
tion, § 510 

Disgracing witness, character or reputation, extent of 
inquiry, § 515, p. 423 

Dishonesty, credibility of witnesses, conduct prior to 
testifying, § 464, p. 335 

Dishonorable discharge, character or reputation, mili¬ 
tary service offenses, § 515, p. 439, n. 22 

Dismissal and nonsuit, 

Dead man’s statute, 

Improper refusal or grant of dismissal, § 147 
Status of party at time of testifying, § 147 
Discharge of witness attending under original 
subpoena, § 20 

Indictment, character or reputation, rebutting 
effect of evidence of arrest or indictment, § 
534, p. 469 

Dismissed prosecution, character or reputation evi¬ 
dence, § 503 

Disol)edience to subpoena, § 27, pp. 399-411 

Attachment of witness, conditions precedent, § 
29 

Disorderly house, 

Character or reputation, keeper, § 505 
Cross-examination in criminal prosecution, § 401, 
p. 193, n. 50 

Disorderly persons. 

Character or reputation, conviction of crime, § 
507, p. 407, n. 71 

Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 
508 
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Disorderly persons—Continued 

Cross-examination of character witness, § 387, 
p. 151, n. 29 

Privilege of witness, accused or party defend¬ 
ant, i 441, p. 265, n. 11 

Disparagement of title, inconsistent or contradictory 
statements, § 5S9, p. 565, n. 6 
Disparagement of witness, cross-examination, § 411 
Disparaging questions, impeachment of witness, ex¬ 
tent of cross-examination, § 4S4, p. 371 
Dispositions, character or reputation, earlier time evi¬ 
dence, § 500 

Disqualification, Dead man’s statute, ante 
Dissolution of partnership, cross-examination, party 
to civil action testifying in own behalf, $ 399, p. 
182, n. 51 

Distance estimate, credibility of witnesses, 

Differences of opinion, § 468, p. 339 
Effect of false testimony, § 469, p. 346, n. 97 
Incredible or improbable testimony, § 468, p. 341 
Distance walked, inconsistent or contradictory state¬ 
ments, material matters, § 580, p. 554 
Distinctions, dead man’s statute, § 132, p. 561 
Distinguish^, subpoena from summons, § 20 
Distributees, dead man’s statute, § 156 
District attorneys. 

Authority to compel attendance, § 4 
Competency, § 113 
Privileged communications, 

Correspondence on official business, § 265 
Proceedings for removal, § 265 
Becords, § 264, p. 753 

District of Columbia Unemployment compensation 
board, privileged communications, § 264, p. 753 
Divorce, 

Categorical questions, § 330, p. 42 
Character or reputation, chastity, § 505 
Credibility of witness, children, § 461, p. 325 
Cross-examination by court, § 403 
Dead man’s statute, § 133, p. 566 
Impeachment of decree, § 216 
Interest of estate, § 135 
Bemoval of incompetency, § 172 
Husband and wife, competency, | SO; § 95, pp. 

495-499 

Nonaccess, § 90, p. 488, n. 80 
Infants, competency, § 74, n. 78 
Interest or bias, effect of showing, § 572, n. 41 
Leading questions, § 330, p. 40, n, 39 
Limited divorce, competency, § 81 
Privilege of witness, § 437, p. 253, n. 66 

Accused or party defendant, 5 441, p. 268 
Privileged communications. 

Actions in which rule applicable, § 273 
Husband and wife, letters, § 270, p, 774, n. 26 
Docket, justice of the peace, competency to prove, § 
105, p. 514 

Documentary evidence. 

Contradiction, § 639, p. 664 
Examination of adversary party called as witness, 
§ 324 

Methods of impeachment, § 482 
Docoments, Books and papers, generally, ante 
Domestic relations, cross-examination. 

Limitation of scope, § 393, p. 171 
Party to civil action testifying in own behalf, § 
399, p. 182 


Domestic servants, adverse party or witness, ex¬ 
amination as on cross-examination, § 367, p. 113, 
n. 1 

DomesOc services, dead man’s statute, kind and 
amount of work, § 219 

Domicile of witness, dead man’s statute, § 217, p. 6To 
Dominant purpose, privUeged communications, attor¬ 
ney and client, $ 2S0, p. 793, n. 51 
Donor or donee. 

Dead man’s statute, § 166 
Surviving party, § 196 
Double mileage, § 43 
Dower, 

Commissioners appointed to assign, competency, 
§106 

Dead man’s statute, 

Removal of incompetency, § 241, p. 723, n. 11 
Widow, protection, § 209 
Widow to prove marriage, § 157 
Drafting paper, privileged communications, attorney 
and client, § 287 

Dragnet subpoena duces tecum, § 25, p. 391, n. 32 
Drawings, subpoena duces tecum, § 25, p. 384 
Drinking habits, privileged communications, husband 
and wife, § 269, p. 776 
Drug addiction, 

Character or reputation, § 513, p. 420 
Admissibility of evidence, § 627 
Laying foundation for impeachment, § 618 
Competency, § 59 
Corroboration of addict, § 646 
Credibility of witnesses, § 470 
Druggist, privileged communications, § 294, p. 830 
Drunkard, guardianship proceedings, privileged com¬ 
munications, physician and patient, § 301 
Drunken driving, cross-examination of character wit¬ 
ness, § 387, p. 151, n. 29 

Dual capacity, dead man’s statute, executor or ad¬ 
ministrator, § 155 

Dual interests, dead man’s statute, § 168 
Due process, 

Attachment of witness, § 29 
Contempt for refusal to testify, § 27, p. 405 
Restraint of witness to secure attendance at trial, 
§33 

Dueling, privilege of witness, nature of crime, § 437, 

p. 256 

Duplicity, inconsistent or contradictory statements, 
cross-examination, § 597, p. 685 
Duration, privileged communications, physician and 
patient, § 293 
Duress, 

Confession, .privilege of witness, cross-examina¬ 
tion of accused or party defendant, § 442, 
p. 273, n. 8 

Credibility of witness, 

Circumstances of giving testimony, § 463 
False testimony, effect, § 469, p. 346 
Cross-examination, confession of criminal defend¬ 
ant, § 401, p. 191 

Inconsistent or contradictory statements obtained 
by, § 682 

Interest or bias, cross-examination, § 660, p. 515 
Privilege of witness, caution, warning or instruc¬ 
tion to witness, § 449 
Duty, public duty, § 2 
Duty to testify or answer, § 430 
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Dying dedaration, 

Inconsistent or contradictory statements, laymg 
foundation, § 599, n. 1 
Person who has made, § 1 

Privileged communications, husband and wife, 

§ 270, p. 774 

Dynamiting, privilege of witness, nature of crime, 

§ 437, p. 256 
Earnings, 

Dead man’s statute, acts of witness, § 217, p. 673 
Prostitute, charge of accepting, character or rep¬ 
utation evidence, § 505 

Eavesdropping, inconsistent or contradictory state¬ 
ments, impeaching evidence, § 613 
Economic organization memberships, interest or bias, 
cross-examination, § 560, p. 508 
Economic status, credibility of witnesses, § 461, p. 32o 
Educational institutions, dead man’s statute, direc¬ 
tors, corporators or members, § 185 
Ejectment, privileged communications, attorney and 
client, name of client, § 283, p. 803 
Election contests. 

Compensation of experts, § 42 
Competency, statutory rule, § 131, p. 552, n. 21 
Election law violations, cross-examination, accom¬ 
plice or codefendant, § 401, p. 196, n. 99 
Election taUy sheet, corroborating evidence, § 648, 
p. 672, n. 36 ! 

Elections, 

PrivUege of witness, 

Accused or party defendant, § 441, p. 267 
Nature of crime, § 437, p. 256 
Keality of danger, § 437, p. 259 
Secrecy of ballot, privUege of witness, § 430, n. 20 
Electric company’s rules, inconsistent or contradictory 
statements, persons other than witness, § 695 
Eleemosynary corporation directors or members, sur¬ 
viving party, § 201 
Embarrassment of witness, 

Cross-examination, § 410 
Leading questions, § 832 
Privilege of witness, § 437, p, 253 
Embezzlement, 

Character or reputation, conviction of crime, 

§ 507, p. 406, n. 65; § 515, p. 434, n. 80 
Conviction of crime, competency, 8 
Estate assets, dead man’s statute, discovery pro¬ 
ceedings, § 138, p. 578, n. 37 
Privileged communications, banker and depositor 
or customer, § 256, n. 32 
Privilege of witness, § 436, p. 251, n. 41 
Nature of crime, § 437, p. 256 
Waiver of privilege, § 456, p. 319, n. 37 

Emotional Incapacity, interest or Ma% f 638 
Emotional instabfllty, credibility of witness, j 461, 
p. 827, n. 47 

Emotional outcries by spectator, cross-examination 
right, § 368, p. 116. n. 29 
Employees, 

Contradiction, adverse party, 8 030 
Dead man’s statute, 8 184 
District attorney, competency, 8118 
Employer’s liabUity, Interest or bias, party to civil 
action, S 642, p. 484 
Employment, 

Character or r^utation, 8 010 
Misuse of position, 8 009 


*^In^»slstent or contradictory statements, materl- 
al matters, 8 580, p. 664 

Interest or bias, cross-examination, § 6^ P. ^ 
Patient, privileged communications, physician 
and patient, 8 294, p. 880 ^ ^ 

Privileged communications, physician and pa¬ 
tient, fact of employment, 8 2^, p. 835 
Terminated, cross-examination, witnesses gam¬ 
bling procUvlties, § 384, n. 96 
Employment contract, corroborating evidence, § o4», 

Emp? 03 Senr security department records, subpoena 
duces tecum, § 25, p. 384 

Encyclopedia on gypsies, character or reputation, 
admissibility of impeaching evidence, § 627 
Endorser and endorsee. Negotiable instruments, gen¬ 
erally, post 

Ends of justice, subpoena duces tecum, § 2o, p. oesi, 

n. 15 ^ X 

Enemies, character or reputation, nature of sustain¬ 
ing evidence, 8 534, p. 468 
Enemy of United States, competency, 8 49 
Enemy witness, competency, appearance, 8 119, P- 537, 
n. 24 

Enforcement, habeas corpus ad testificandum, 8 30 
Engine condition, inconsistent or contradictory state¬ 
ments, material matters, 8 580, p. 554 
English language knowledge, credibility of witness, 

§ 462, p. 331 

Enmasse, imi)eachment of witness, 8 482 
Entire conversation or transaction, 

Privileged communications, effect of waiver, § 314 
Redirect examination, 8 422 
Statement or transaction, cross-examination, § 381 
Entrapment, 

Burglary prosecution, privileged communications, 
informer, 8 264, p. 751, n. 36 
Inconsistent or contradictory statements, own 
witness, § 578, p. 640 

Interest or bias, detectives, informers or police, 
8 553, n. 38 

One’s own witness, impeachment, 8 477, p. 355 
Witness, cross examination, leading questions, 
8 412 

Environment, character or reputation, 8 513, p. 418 
Subjects of inquiry, 8 515, p. 424 
Epileptics, credibility of witness, 8 461, p. 327 
Equity proceedings, character or reputation evidence, 
8 502 

Equivocal testimony, interest or bias, party to dvU 
action, 8 642, p. 482 

Equivocating in answers, character or reputation, 
conviction of crime, 8 515, p. 439 
Erasures in diary, redirect examination, 8 426 
Escape, privilege of witness, nature of crim^ 8 437, 
p. 256 

Escaped convict, competency, 8 65 
Escheat proceedings, privilege of witness, party de¬ 
fendant, 8 441, p. 267 

Escrow instructions, privileged communications, at¬ 
torney and client, 8 287 
Essential witnesses, compulsory process, § S 
Established facts, 

Corroboration by, 8 649 
Questions assuming, 8 341 
Estate. Dead man’s statute, generally, ante 
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Estate tax, privileged commnnicatioiis, waiver, de¬ 
fined, § 310, p. 857, n. 37 
Estimate of value, 

Cross-examination, § 390 
Individual judgment, § 321 

Estimates, experience of witness, impeachment, cross- 
examination, § 487 
Estoppel, 

Dead man’s statute, estoppel to disqualify wit¬ 
ness, § 16S I 

Impeachment of witness, cross-examination, § 484, | 
P- 367 ' 

Privilege of witness, waiver of privilege, § 456, 
p. 314, n. 5 

Evaluation of property, inconsistent or^ contradictory 
statements, explanation, § 621, p. 635 
Evasion of impeachment by refusing to answer, § 474, 
n. 75 

Evasive answer. 

Contempt, § 27, p. 405 
Cross-examination, effect, § 374 
Repetition of questions, § 342 

Evasive witness, 

Credibility, § 466 
Cross-examination, § 368, p. 120 
Leading questions, § 333 
Questions by court, § 348, p. 65 
Evidence, 

Application for subpoena duces tecum, § 2o, p. 3So 
Compensation, remedies to enforce payment, § 46 
Competency, prima facie evidence, § 119, p. 531 
Dead man’s statute, objections, § 251 
Habeas corpus ad testificandum, necessity, §^30 
Motion for subpoena duces tecum, § 23, p. 383 
Privileged communications, objections, § 304 
Service of subpoena, § 24 

Stricken or excluded, cross-examination, § 393, 
p. 167 

Ex parte affidavits, 

Contradiction, character of evidence adduced, 

§ 639, pp. 661, 662 

Inconsistent or contradictory statements. 

Absent witness, laying foundation for proof, 
§ 604, p. 602 

Admissibility of evidence, § 590 
Form, § 585, n. 70 

Interest or bias, evidence to show, laying founda¬ 
tion, § 566 

Ex parte proceedings, leading questions, § 329 
Exaggerations, credibility of witness, § 469, p, 347 
Examination, §§ 315-457, pp. 10-320 
Abusive questions, § 345 
Adversary party, § 324 
After use of deposition, § 366 
Aged witnesses, § 332 
Aiding recollection, § 334 
Al ternative questions, § 330, p. 42; § 339 
Answer interrupted on cross-examination, redi¬ 
rect examination, § 419, p. 223 
Argumentative answers, § 352 
Argumentative questions, § 328, p. 36 
Assumption of facts, questions, § 330, p. 38; § 341 
Attire of witness, propriety, § 321 
Attitude imitation in answer, § 352 
Attorney as witness, | 317, p. 15 
Best recollection of witness, § 355 


Examination—Continued » 0.7 

Bias of court, question by court indicating, § 347, 
p. 60 

By court, § 347, pp. 59-63 
By jurors, § 351 
By repetitious answers, § 352 
Calling witnesses by court, § 350 
Categorical answers, § 352 
Categorical questions, § 330, p. 41 
Character or reputation, generally, ante 
Character witness, redirect examination, § 419, 
p. 225 

Characterization of another’s testimony, § 321 
Child witness, § 320, p. 21 
Clarification of questions, § 317, p. 13 
Collateral matters, redirect examination, § 423 
Compelling testimony, § 317 
Competency, § 119, pp. 529-544 
Compound questions, § 330, p. 38 
Computations, method of testifying, § 321 
Conclusions of witness, § 355 
Question called for, § 340 

Condition precedent to cross-examination, § 368, 
p. 119 

Conduct of counsel, control by court, § 317, p. 14 
Conduct of examination, § 316 
Conduct of witnesses, § 317 
Consultation of witness with attorney, § 317, p. 14 
Contradicting witness, § 638 
Control of court, § 317, pp. 11-17 
Conversation substance, answer, § 352 
Correction of testimony, § 318 
Prior testimony, § 364 
Cross-examination, generally, ante 
Definiteness of answer, § 353, p. 77 
Deposition, after use of, § 366 
Discrediting examination by court, § 347, p. 60 
Discretion of court, § 317, pp. 11-17 
Duty and right of trial court, § 348, pp. 63-69 
Effect of answers, § 337 
Established facts, questions assuming, § 341 
Explanation, 

Answer including, § 352 

Former statement or testimony, § 364 

Testimony, § 318 

Explanatory matters, redirect examination, § 420 
Extended examination by court, § 347, p. 59 
Extent of reexamination, § 419, pp. 220-226 
Facts in issue, questions assuming, § 341 
Facts not proved, questions assuming, § 341 
Failure to swear witness, effect, § 320, p. 22 
Foreign language witnesses, § 326 
Form of answer, § 353, p. 77 
Form of assertions, questions in, § 330, p. 38 
I Form of questions, § 328, p. 32 

Former statement or testimony, explanation, § 364 
Frequency of swearing witness, § 320, p. 20 
General questions, § 328, p. 34 
Generality of answer, § 352 
Grand jurors, disclosure, § 107 
Hearsay concerning other offenses, redirect ex¬ 
amination, § 419, p. 221 
Hostile witness, § 333 

Argumentative witness, § 328, p. 37 
Identifying persons or objects, § 345 
Ignorance of language, § 326 
Ignorant witnesses, § 832 
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Examination—Continued 

Illustration, method of testifying, § 321 

Imitation of attitude given by answer, § 352 

Immaterial matters, redirect examinations, § 423 

Immature witnesses, § 332 

Impartial manner by court, § 347, p. 60 

Impeaching witnesses, § 523 

Impeachment, time, § 481 

Impressions of witness, § 355 

Improper purposes, § 345 

Improper questions by judge, effect, § 347, p. 02 
Incidental facts, questions assuming, § 341 
Inconsistent testimony, redirect examination, 
§ 419, p. 224 

Indefinite questions, § 328, p. 35 
Inferences of witness, § 355 

Inquiries as to writings, redirect examination, 
§ 426 


Insulting questions, § 345 

Interpretation of statement or testimony, § 3o4 

Interpreters, use of, § 326 

Interrogation by use of questions, § 328, pp. 

Irrelevant matters, redirect examinations, § 4-3 

Juvenile witness by court, § 348, p. 66 

Knowledge, statement of reason for, § 354 

Latitude allowed counsel, § 317, p. 16 

Leading questions, generally, post 

Length and extent, § 317, p. 15 

Manner of administering oath, § 320, p. 19 

Maps, use by witness, § 327, pp. 28-31 

Materiality of evidence called for, § 340 

Matters already testified to, § 336 

Method and manner of examination, § 317, p. 14 

Method of administering oath, § 320, p. 19 

Method of testifying, § 321 


Misleading questions, § 328, p. 34 
Mistake, redirect examination, § 419, p. 224 
Models, use by witness, § 327, pp. 28-31 
Modification of testimony, redirect examination, 

§ 419, p. 224 

Movements imitation answer, § 352 
Narrative form testimony, § 325 
New matter, redirect examination, § 425 
Notice to witness of purpose of inquiry. 
Number of counsel on one side, § 316 
Oath or affirmation, § 320, pp. 18-23 
Objectionable questions in part, § 343 
Open court, § 317, p. 15 
Opinion of judge, question by court 
§ 347, p. 60 

Opinions of witness, questions calling for, 

Own knowledge of witness in part, answer, § 3o2 
Partly objectionable questions, § 343 
Partly unresponsive answer, § 353, p. 77 
Party as witness on own behalf, § 323 
Person administering oath, § 320, p. 20 
Physical demonstration, method of testifying, 
§ 321 

Physical disability, witnesses under, § 322 
Physically handicapped witnesses, § 332 
Plans, use by witness, § 327, pp. 28-^1 
Preliminary questions, §§ 334, 335 
Presumptions from giving oath, § 320, p. 
Privilege of witness, generally, post 
Propriety of evidence called for, § 340 
Protection of witnesses, § 317, p. 16 


§ 319 


indicating. 


340 


20 


Examination—Continued 
Purpose, § 315 

Reexamination, § 418 

Qualification of testimony, redirect examination, 


§ 419, p. 224 
Rebuttal, § 346 
Recalling witnesses, § 365 

By court, § 350 ^ • oka 

Recollection, statement of reasons for, § 

Redirect examination and recross-examination, 
§§ 417 to 429, pp. 219-239 
Reference to prior testimony, § 321 
Refreshing memory, generally, post ^ 

Rehabilitating witness, redirect examination, 
§ 419, p. 224 

Relevancy of evidence called for, § 340 






Remarks of witness, § 356 
Repetition, . 

Adverse party or witnesses, examination as 
on cross-examination, § 367, p. 108, n. 61 

Answers, § 352 

Cross-examination, § 414 

Cross-examination of character witness, § ooT, 
p. 151, n. 30 

Inconsistent or contradictory statements, 
cross-examination, § 597, p. 585 


Prior testimony, § 321 
Questions, § 342 
By court, § 349 
Questions calling for, § 345 
Redirect examination, § 424 
Testimony, §§ 318, 345 

Reputation. Character or reputation, generally, 
ante 

Responsiveness of answers, § 353 

Retraction of testimony, § 364 

Bight and duty of trial court, § 348, pp. 63-69 

Right to examine, § 315 

Right to re-examine, § 417 

Scope, 

Recalled witness, § 365 
Reexamination, § 419, pp. 220-226 
Sequence of events, method of testifying, § 3-1 
Sequence of questions and answers, § 317, p. 15 
Shorthand reporter as to testimony in fonner 


trial, § 344 

Similar occurrences, § 340 

Single proposition, questions containing more 
than, § 328, p. 33 

Statement, use by examiner, § 317, p. 15 
Subject to control and discretion of court, § 317, 


pp. 11-17 

Substance of statement or conversation, answer, 
I 352 

Suppositions of witness, § 355 
Time, 

Control of court, § 317, p. 12 
Determination of questions concerning ex¬ 
amination, § 317, p. 14 
Impeachment, § 481 
Recalling witness, § 365 
Swearing witness, § 320, p. 20 
Uncertain questions, § 328, p. 35 
Uncontroverted facts, question assuming, § 341 
Unfamiliarity with language, § 326 
Unresponsive answer in part, § 353, p. 77 
Unwilling witness, § 333 
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WITNESSES 

Ebcamlnation—Continued 

Use of deposition, after, 8 366 
Voluntary statements, § 325 

Redirect examination, § 419, p. 223 
TTeakminded witnesses, § 332 
Writings, . 

Inquiries as to, redirect examination, § 42b 

Use by examiner, § 317, p. 15 
Examination at large, documents produced on sub¬ 
poena duces tecum, § 25, p. 395, n, 89 
Exceptional circumstances, interrogation by court, 

§ 348, p. 68 

Exceptions. Deadman’s statute, ante 
Excited witness, leading questions, § 331 
Excitement, credibility of witness, mental capacity. 

Excluded e^dence, cross-examination, § 393, p. 167 

^ Nonappearance, privilege of witness, § 436, p- 251, 
n. 47 

Non attendance, § 19 * r. 

Subpoena duces tecum, noncompliance, § 2o, p. 

393 

Executing bond, interest or bias, cross-examination, 

{ 660, p. 513 

Compensation for attendance, enforcing payment, 

§ 46 

Contracts, husband and wife, ^ncy, I 83 
Deed, privileged communications, attorney and 
client, S 283, p. 801; § 283, p. 808, n. 23 

Execution of instrument, . ono „ 

Cross-examination, limitation of scope, § dJo, p. 

172 

Dead man’s statute, 

Lost or destroyed instrument, § 22<(5) 

Written instrument, § 227(2) 

^^^O^petency, presence of beneficial provisions, 

§ 132, p. 558 

Dead man’s statute, § 227(6), p. 706 , + 

Privileged communications, attorney and client, 

§ 288 

Executive ofiScers, privileges and exemptions, § 16, 
p. 364 

Executors and administrators, 

Dead man’s statute, ante 

Husband and wife, competency where spouse su¬ 
ing or defending as, § 96 
Interest or bias, will contest, § 672, n. 41 
Privileged communications, attorney and client, 
§ 280, p. 793, n. 51 

Surviving party, § 198 4 . 

Executors de sou tort, dead man’s statute, protection, 

Exemptions, persons required to attend and testify, 
§ 16, pp. 363-367 

Exhibits, • coo „ ako 

Contradiction, collateral matter, § 633, p. 652 
Correctness, cross-examination, § 378, p. 136 
Corroboration, collateral matters, § 647 
Cross-examination, 

Improper matter, § 378, p. 138 
Party to civil action testifying in own be¬ 
half, § 399, p. 183 

Writings, § 391 . , , . 

Inconsistent or contradictory statements, admissi 
bility of evidence, S 680, p. 652, n- 46 


^^B^^in^ memory, introduction of writing into 
evidence, § 363, n. 85 

Existence, marital relation, competency, § 77. 

Existence of custom, credibility of witness, crossr 
examination, § 487, n. 48 

Existence of documents, subpoena duces tecum appli¬ 
cation, 8 25, p. 385 , 

Existence of relation, prWleged 

Attorney and client, § 277; I 288 , p. ^2 
Physician and patient, I 294, pp. . 

Etpectation of disclosure, husband and wife, priv 
ileged communications, 8 268, n. 2 
Expectation of leniency interest or 64o 

Expediting trial, narrative form testimony, § d-o 
Expenses, 

Compensation, generally, ante 
Extra allowances, § 43 s 

Habeas corpus ad testificandum, compliance, 8 30 
Interest or bias, offers of payment, 8 646 
Payment, § 45 
Reasonable expenses, § 43 
Right of accused to compulsory process, f o 

Experience of witness, impeachment, cross-examina¬ 
tion, § 4S7 

ExpCTtoenJ^^r reputation of admissiblUty of Im- 
I)eaching evidence, 8 527 
Contradiction of testimony, 8 639, n. 665 
Corroborating evidence of results, 8 348^ P* 

Methods of impeachment, 8 482 
Expert testimony, 

Calling by court on own motion, § 356 
Character or reputation, impeachment, § 492 
Compensation, § 42 ... . ^ 

Competency, admissibility of evidence, 8 113, p. 
534 

Contempt for refusal to testify, 8 27, p. 407 
Handwriting, post 

Interest or bias, compensation, § 546 
Cross-examination, 8 560, p. 611 
Leading questions, § 331 ^ . rr® 

Payment of fee as rendering incompetent, § 73 
Privileged communications, physician and patient, 

§ 295, p. 837 

Privileges and exemptions, § 16, p. 365 
Trade secrets, § 447, n. 98 
Redirect examination, § 419, p. 222, n. 91 

Reasons for statements or actions, § 421, n. 61 
Refreshing memory, § 357, p. 80 

Explanation, 

Answer including, 8 352 
Answers, cross examination, 8 415 
Contradiction, § 642 
Discrediting evidence, § 490 
Inconsistency, § 621, pp. 632-636 
Testimony, § 318 

Inconsistent or contradictory statements, op¬ 
portunity afforded witness, 8 604, p. 596 
Explanatory matters, redirect examination, 8 420 
Exposure to disgrace, refusal to testify, § 27, p. 4ff7 
Extension of time, subpoena duces tecum, compli¬ 
ance, § 25, p. 396 

Extent of examination, § 317, p. 15 
Extent of inquiry. 

Character or reputation, § 515, pp. 421-441 
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WITNESSES 


Extent of inquiry—Ck>ntinued 

Inconsistent or contradictory statements, { 673, 
p. 534 

Cross-examination, § 597, pp. 584-588 
Interest or bias, § 556 

Cross-examination where bias or interest 
shown, § 562 
Extent of interest. 

Dead man’s statute, interested person, § 168 
Disqualifying, § 122 

Interest or bias, cross-examination, § 559, p. 498 
Extent of knowledge, competency, § 52 
Extortion, 

Credibility of witness, conduct prior to testifying, 

§ 464, p. 332 
Cross-examination, 

Defendant in criminal prosecutions, § 395, 
n. 58 

Persons concerned in criminal prosecution, 

§ 401, p. 187, n. 89 

Privilege of witness, waiver of privilege, S 456, 
p* 318, n. 31 

Extrajudicial statements, 

Corroborating evidence, | 648, p. 678 
Inconsistent or contradictory statements, 

Deceased witness, § 576 
Laying foundation for proof, § 604, pp. 597, 
600 

Interest or bias, party to civil action, § 542, p. 
482, n. 73 

Extraordinary process, accused, right to compulsory 
process, § 13 
Bye witnesses. 

Calling and recalling by court, § 350 
Corroboration of testimony, § 472, jl 57 
Defined, § 1 

Preliminary questions as to persons present, 

§ 344, n. 56 

Fabrication of evidence, credibility of witnesses, § 467 
Facts, 

Agency, voluntary statements, § 325, n. 60 
Assumption of facts, generally, ante 
Dead man’s statute, ante 
In issue, questions assuming, § 341 
Inconsistent with testimony, cross-examination, 
§379 

Not proved, questions assuming, § 341 
Failure to swear witness, effect, § 320, p. 22 
Failure to testify, impeachment of witness, former 
trial or hearing, § 485, p. 379 
Fairness, cross-examination standards, § 404, p. 199, 
n. 48 

False arrest, character or reputation, subjects of in¬ 
quiry, § 515, p. 426, n. 81 

False claim against township, cross-examination, ir¬ 
relevant or immaterial matters, § 386, p. 148 
False evidence, effect and weight of testimony, § 458, 
p. 321 

False Inferences from testimony, cross-examination, 
persons concerned in criminal prosecution, § 401, 

p. 188 

False names, character or reputation, spy or informer, 
§ 513, p. 420 
False pretenses. 

Cross-examination in criminal prosecution, § 401, 
p. 193, n. 50 

Trading questions, § 330, p. 41, n. 39 


False pretenses—Continued 

Obtaining goods, conviction of crime, competency, 

§ 67 

Obtaining money by, criminal prosecutions, hus¬ 
band and wife, competency to testify against 
other, § 101, p. 510 
False representation. 

Character or reputation, honesty, § 509 
Cross-examination, party to civil action testify¬ 
ing in own behalf, § 399, p. 181 
False swearing, cross-examination in criminal prose¬ 
cution, § 401, p. 193, n. 50 
False testimony, 

Credibility of witnesses, effect on, § 469, pp. <>44r- 
347 

Refusal to testify, § 27, p. 406 
False weights and measures, conviction of crime, com¬ 
petency, §67 

Falsity of statements on examination in chief, cross- 
examination, § 385 

Family allowance, dead man’s statute, interest of es¬ 
tate, § 135 ^ ♦ 

Family arrangements, privileged communications, at¬ 
torney and dlent, § 283, p. 799, n. 5 
Family bible, refreshing memory from leaves taken 
from, § 358, p. 90 

Family relations, interest or bias, § 550 
Family relationship with parties, competency, § 74 
Family settlement, privileged communications, attor¬ 
ney and client, § 281, n. 68 
Family sickness, excusable nonattendance, § 19 
Family traditions, dead man’s statute, admissions by 
decedent, § 215(5) 

Faro dealing, conviction of crime, competency, § 67 
Father, interest or bias, § 549, n. 85 
Father of witness, character or reputation, compe¬ 
tency of sustairdng witness, § 533 
Favors, interest or bias, § 646 

Examination of witness, method and manner, 
§317,p.l4 

Inconsistent or contradictory statements, explana¬ 
tion of inconsistency, § 621, p. 635 
Interest or bias, cross-examination, § 660, p. 515 
Federal bureau of investigation, 

Privileged communications, articles in custody, 
§ 264, p. 753 
Report, 

Character or reputation, admissibility of evi¬ 
dence, § 528, p. 457, n. 90 
Snbuoena duces tecum. § 25, p. 387, n. 98 


Federal courts. 

Attachment of witness, § 29 
Authority to compel attendance, § 4 
Contents of subpoena, § 21 
Form of subpoena, § 21 
Mileage and expenses, § 43 

Federal income tax. Income tax returns, generally, 
post 

Federal rules of civil procedure, affirmation under, 
§320, p. 19, n.42 

Federal taxes, character or reputation, honesty, § 509 
Feeble-mindedness. Mental capacity, generally, post 
Feeling, knowledge of facts, § 53 
Feelings toward party, interest or bias, § 546 
AdmissibUity of evidence, § 568, p. 624 
Cross-examination, § 559, p. 499 
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Fees. Compensation, generally, ante 
Feigned surprise, inconsistent or contradictory state¬ 
ments, § 5TS, p. 544 
Fellow employee, 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 112, n. 93 
Contradiction, own witness, § 630, n. 65 
Interest or bias, admissibility of evidence, § 56S, 
p. 525, n. 43 

Felony, 

Character or reputation. 

Conviction of crime, § 507, p. 405 
Indictment for crime, § 503 
Weighing of testimony, § 496 
Conviction of crime, competency, § 67 
Females, persons required to appear and testify, § 14 
Fence, dead man’s statute, location of boundary fence, 

§ 215i6), n. 55 . . 

Fictitious business name registration, privuege oi 
witness, nature of crime, § 437, p. 256 
Fictitious names, subpoena duces tecum, designation 
of parties, § 25, p. 390, n. 25 

Fiduciary relationship, rv 

Cross-examination, latitude permitted, § 3u, p. 
132 

Dead man’s statute. 

Person represented by decedent, § 21^ 
Relation between witness and deceased, § 217, 
p, 674 ^ 

Privileged communications, §§ 254-265, pp. 741- 
761 

Field books of survey, contradiction, documentary 
evidence, § 639, p. 664 
Files, privileged communications, § 264 
Financial condition. 

Dead man’s statute, § 217, p. 675 
Deceased, § 220, p. 682 

Inconsistent or contradictory statements, grounds 
for impeachment, § 573 

Financial distress of party, general questions, § 328, 
p. 34, n. 77 

Financial loss, amount of compensation, § 41 
Financial relations, interest or bias, § 551 
Financial statements. 

Cross-examination, persons concerned in criminal 
prosecution, § 401, p. 191 
Privileged communications, 

Accountant and client, § 255 
Guardian to surety company on application 
for bond, § 252 

Fines and penalties, ^ 

Action to recover, defendant as witness, § 15, n. bi 
Corruptly made excessive claim, § 48 
Failure to obey subpoena, § 28 
Interest in, competency, § 125 
Privilege of witness, § 444 

Accused or party defendant, § 441, p. 267 
Persons who may claim, § 451, p. 295 
Production of books and papers, § 448, p. 285 
Punishment for contempt for refusal to testify, 
§ 27, p. 409 

Finger printing, privilege of witness, § 447, n. 4 
Fire department expulsion, character or reputation, 
extent of inquiry, § 515, p. 424 
Fire insurance. 

Character or reputation, commission of crime, 
8 506 


Fire insurance—Continued * kco 

Inconsistent or contradictory statements, § 5S-, 
n 19 

Admissibility of impeaching evidence, § 614, 
p.616,n.22 

Former trial or hearing of same case, § 594, 
Violation of policy provisions, § 5S9, p. 566, 

II 0 

Fire insurance policy, subpoena duces tecum, § 25, 
p. 392, n. 50 

Fire investigation, privilege of witness. 

Persons who may claim, § 451, p. -9o 
Waiver of privilege, § 456, p. 310 

- - ... _a Tk. 


749 

Firm membership, inconsistent or contradictory state¬ 
ments, grounds for impeachment, § o ^ 

First questions, putting witness at ease, § 317, p. id 


Fishing expedition, * # koo 

Inconsistent or contradictory statements, § 5o3 
Subpoena duces tecum, § 25, p. 382 
Foetus, physician and patient relation, § 294, p. 830, 

n. 41 ^ ^ 

Foot prints, privilege of witness, § 447, n. 4 
Forcible entry and detainer. 

Dispossessed prosecutor, competency, § i-i 


§ 441, p. 267 

Foreign contract labor importation, privilege of wit- 
ness, § 444 

Foreign crime conviction, character or reputation, 
admissibility of evidence, § 528, p. 458 
Foreign government, privileged communications, § 264, 


Foreign language, examination of witness, § 326 
Foreign state, mileage traveled in, § 43 


Forfeiture, 

Bail bonds, § 32 
Failure to obey subpoena, § 28 
Impeachment of witness of adverse party by 
cross-examination on matters not touched on 
in direct, § 477, p. 362 
Interest in, competency, § 125 
Police court bond, character or reputation evi¬ 
dence, § 507, p. 410 
Privilege of witness, §§ 433,444 

Accused or party defendant, § 441, p. 267 
Persons who may claim, § 451, p. 295 
Production of books and papers, § 448, p. 285 
Remission of forfeiture, recognizance for appear¬ 
ance, § 32 

Forgery, 

Character or reputation, commission of crime, 
§506 

Competency, promissor on alleged forged note, 
§121 

Conviction of crime, competency, § 67 
Criminal prosecutions, husband and wife, compe¬ 
tency to testify against other, § 101, p. 508 
Cross-examination, criminal prosecution, § 401, 
pp. 192,195 
Dead man’s statute, 

Denial of acts or conduct of witness, § 217, 
1 p. 674 

Written instrument, § 227(2) 

Husband and wife, competency, § 76, n. 84 
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Forgery—Continued 

Interest or bias, cross-examination, § 560, p. 610, 
n. 97 

Privilege of witness, nature of crime, § 437, p. 2o8 
Privileged communications, husband and wife, 

§ 274 

Surviving party disqualified from testifying, § 192 
Trade-mark articles sales, privilege of witness, 
nature of crime, § 437, p. 256 

Forgiveness, husband and wife, divorce proceedings, 
competency, § 95, p. 498 

Forma pauperis suits, compensation of witness, § 3o 

Former answer, leading questions to ascertain mean¬ 
ing, § 331 

Former statement or testimony, refreshing memory, 

§ 358, p. 92 

Former trial, , ^ . u 

Cross-examination, statements and admissions by 
witness or others, § 3S0 

Dead man’s statute, testimony given at, § 23 < 
Inconsistent or contradictory statements, adve^ 
witness, laying foundation for proof, § 604, 
p. 599; § 605, p. 607 

Forms, 

Action, dead man’s statute, § 133, p. 566 
Answer, § 353, p. 77 

Assertions, leading questions, § 330, p. 

Character or reputation, cross-examination ques¬ 
tions, § 517 . 

Communication, privileged communications, hus¬ 
band and wife, § 270, pp. 773-776 
Inconsistent or contradictory statements, § d8o 
Interest or bias, cross-examination questions, 
§561 

Oath or affirmation, 

Administered to witness, § 320, p. 20 
Waiver of objection, § 320, p. 22 
Objection, 

Competency, § 117 
Dead man’s statute, § 247, p. 733 
Privileged communications, § 302 
Questions, § 328, p. 32 
Subpoena, § 21 

Subpoena duces tecum, § 25, p. 390 
Formula, privilege of witness, claim of privilege, § 450, 

p. 288 

Character or reputation, subjects of inquiry, § 51o, 
p. 428 

Criminal prosecutions, husband and wife, compe¬ 
tency to testify against other, § 101, P- 
Cross-examination of character witness, § 387, p. 

Privilege of witness, nature of crime, § 437, p. 256 

Framing questions, § 328, p. 32 _ 

Frankness of witness, credibility, § ^6 
Fraternal organization membership, interest or bias, 
cross-examination, § 560, p. 508 

(^edibility of witness, conduct prior to testifying, 
§ 464, pp. 332, 335 
Cross-examination, § 389 

Latitude permitted, § 377, p. 132 , , 

Party to civil action testifying in own behalf, 
§ 399, p. 181 

Dead man’s statute, § 221, p. 687 
Acts by decedent, § 220, p. 682 


Fraud—Continued 

Dead man’s statute—Continued 
Purpose, § 132, p. 559 
Statutory exceptions, § 215(8) 

Wills, § 227(6), p. 707 . , ^ 

Federal revenue laws, conviction of crime, compe¬ 
tency, § 67 

Husband and wife, competency, § 91 
Inconsistent or contradictory statements, 

Obtained by, § 582 
Proof,! 578, p. 549 

Latitude in examination of witnesses, § 317, p. lo 
Partnership accounting, cross-examination ques¬ 
tions, § 411, n. 74 
Privilege of witness. 

Caution, warning or instruction to witness, 
§449 

Nature of crime, § 437, p. 256 
Privileged communications. 

Attorney and client, § 285 

Husband and wife, rule in case of, § 2(4 

Fraudulent conveyances, character or reputation, hon¬ 
esty, § 509 ^ * .a 

Free transportation, railroads, § 40 
Frequency of swearing witness to tell truth, § o-u, 
p. 29 

Friendliness, interest or bias, § 547 

Fright, credibility of witness, mental capacity, § 4bi, 

p.326 

Fugitive from justice, r kik 

Character or reputation, subjects of inquiry, § 5lo, 

p. 430 

Privilege of witness, bar of prosecution by statute 
of limitations, § 438, n. 65 
Return, service of subpoena, § 24 
Full disclosure, cross-examination, persons concerned 
in criminal prosecution, § 401, p. 190 
Fundamental right, cross-examination right, § 368, p. 
116 

Funeral benefits contract, dead man’s statute, bene¬ 
ficiary, protection, § 2()8 

Further inquiry, interest or bias, cross examination, 
§563 

Furtherance of justice, cross-examination, discretion 
of court, § 404, p. 205 
Gambling, 

Character or reputation, § 513, p. 420 
Subjects of inquiry, § 515, p. 427 
Cross-examination In criminal prosecution, § 401, 
p. 193, n. 50 

Inconsistent or contradictory statements, im¬ 
peaching evidence admissible, § 614, p. 617, 
n. 23 

Interest or bias, result of proceeding, cross-ex¬ 
amination, § 560, p. 512 
Leading questions, § 330, p. 40, n. 39 
Privilege of witness, 

Nature of crime, § 437, p. 256 
Reality of danger, § 437, p. 259 
Result of proceeding, interest or bias, cross-ex¬ 
amination, § 660, p. 612 

Game, privilege of witness, nature of crime, § 437, 
p. 256 

Garnishee’s memorandum, contradiction, documentary 
evidence, § 639, p- 664 
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Qamistiment, 

Adverse party or witness, examinanon as on 
cross-examination, § 36T, p. Ill 
Dead man’s statute, Judgment creditor, protection, 
§208 

Husband and wife, competency, § So, n. 10 
Subpoena duces tecum, § 25, p. 392, n. 51 
Gasoline stove explosion, subpoena duces tecum, § 25, 
p. 3S2, n. 20 

General questions, § 328, p. 34 
Generality of answer, § 352 

Genuineness of signature or writing, cross-examina¬ 
tion, § 407 ^ 

German army officer, treason prosecution, § 49, n. 20 
Gestation period, character or reputation, bastardy 
proceedings, chastity, § 505 
Gift, 

Corroborating evidence, § 631, p. 682 
Dead man’s statute, § 221, p. 686 
Inconsistent or contradictory statements, grounds 
for impeachment, § 573 

Proceedings in which corroboration required, 

§ 651, p. 682 
Good faith. 

Attendance on court, compensation, § oo 
Competency, release of interest, § 128 
Cross-examination of character witness, § 387, 
p. 156 

Habeas corpus ad testificandum, application for, 
$30 

Impeachment of witness, cross-examination, § 485, 
p. 378 ^ ^ 

Interest or bias, evidence to show, laying founda¬ 
tion, § 566 

Privilege of witness, § 435 
Subpoena duces tecum, § 25, p. 383 
Evidence, § 25, p. 393 

Government and informer, privileged communications, 
§254 

Government detectives, privileged communications, 
$ 264, p. 750 

Government spies, competency, $ 64 
Government witnesses, examination in criminal case, 
$ 315, n. 4 

Governor, privileges and exemptions, § 16, p. 365 
Grand Jury, 

Character or reputation evidence, § oOo 
Civil proceedings, competency, § 107 
Competency, § 107 

Prosecuting attorney as to statements by wit¬ 
ness, §113 V *4 ^ 

Credibility and impeachment, corroborating evi¬ 
dence, §472 . 

Cross-examination, statements and admissions 
made before, § 380 

Husband and wife, competency, § 100 
Inconsistent or contradictory statements. 

Adverse witness, laying foundation for proof, 
§ 605, p. 607 

Cross-examination, § 696 
Former testimony, § 594, p. 676 
Impeadiing evidence, § 613, n. 6 
Laying foundation for proof, § 60A P- 598 
Proof of former testimony, § 616, p. ^ 
Rebuttal evidence, § 620 
Interest or bias, cross-examination, § 660, p. 504 


Grand Jury-Continued 

Investigation, interest or bias, voluntary attend¬ 
ance, evidence, § 568, p. 527 
Notes, cross-examination, use, § 405 
Privilege of witness. 

Caution, warning or instruction to witness, 

§ 449, p. 287 

Claim of privilege, § 450, p. 290 
Determination of right to privilege, § 4o4, 
p. 305 

Persons who may claim, § 451, p. 296 
Preliminary examination, § 441, p. 270 
Production of books and papers, § 448, p. 281 
Time for asserting claim, § 452 
Waiver of privilege, § 456, pp. 310, 317 
Privileged communications, § 264, p. 750 
Propriety of disclosure, § 107 
Refreshing memory, § 361 

Grand larceny, conviction of crime, competency, § 6< 
Grantee of decedent, dead man’s statute, § 154 
Protection, § 207 
Grantor or vendor, 

Competency, § 121 ^ ^ ^ 

Dead man’s statute, derivation of title or interest, 

§ 188 

Derivation of title or interest, $ 188 

Gratuitous attacks on character, § 491 
Grounds for impeachment, inconsistent ^or contra¬ 
dictory statements, § 673, pp. 531-535 
Grounds of action, dead man’s statute, § 133, p. 566 
Grounds of privileged communications, § 252 
Group of persons, character or reputation, extent of 

inquiry, § 501 ^ ^ x i.- 

Guarantee against self incrimination, refusal to testi- 

fy,§27,p.40e 

Guarantor, dead man’s statute, § ITS 
Guardian ad litem, dead man’s statute, appearance 
by, § 152 

Guardians, , 

Appointment, privilege of witness, accused or 
party defendant, § 441, p. 267 
Dead man’s statute, ante 

Husband and wife, competency in case of spouse 
acting as natural guardian, § 96 
Inventory, inconsistent or contradictory state¬ 
ments, evidence, § 693, p. 672 
Privileged communications. 

Financial statement on application to surety 
company for bond, § 252 
Parties who may waive protection, § 307 
Physician and patient, § 301 
Guilt of accused, opinion of judge as disclosed by ex¬ 
amination of witness, § 347, p. 61 
Guilt presumption, privilege of witness, accused or 
party defendant, § 441, p. 268 
Guilty plea, conviction of crime, competency, §55 
Gun carrying, character or reputation, commission of 
crime, § 506 

Gypsy witness, character or reputation, admissibility 
of article from encyclopaedia, § 627 

Habeas corpus, § 30 ^ ^ 

Child custody proceeding, husband and wife, com- 

I)etency, § 76 
Privilege of witness, 

Accused or party defendant, § 441, p* 2oT 
Determination of right to privilege, § 466, 
p. 311 



WITNESSES 


Habits, Impeachment of witness, cross-examination, 
§ 485, p. 378 

Habits of deceased, dead man’s statute, § 220, p. 680 
Habitual criminal law, credibility rule of defendant 
in criminal case, § 543, n. 2 

Hamlet, character or reputation, place to which 
knowledge relates, § 520, p. 448 
Handwriting, 

See, also, Signatures, generally, post 
Cross-examination, 

Genuineness, § 407 

Party to civil action testifying in own behalf, 
§ 399, p. 182 

Persons concerned in criminal prosecution, 
§ 401, p. 191 

Dead man’s statute, § 227(3) 

Experts, 

Compensation, § 42 

Employment to testify for indigent accused, 
§ 7, n. 71 

Refreshing memory from personal memoran¬ 
dum, § 358, p. 88, n. 58 

Inconsistent or contradictory statements, impeach¬ 
ing evidence admissible, § 615, p. 622, n. 79 
Privilege of witness, § 436, p. 253; § 447, n. 4 
Privileged communications. 

Attorney and client, § 283, p- 801 
Husband and wife, § 269, p. 771 
Harassment of witness, cross-examination, § 410 
Harboring criminals, character or reputation, com¬ 
mission of crime, § 506 

Hard labor sentence, character or reputation, convic¬ 
tion of crime, rebutting effect of evidence, § 534, 
p. 471 

Hardship, privilege of witness, compulsory testimony 
by grant of immunity, § 439, p. 261 
Harrison Anti-Narcotic law violation, conviction of 
crime, competency, § 67 
Harsh demeanor, cross-examination, § 410 
Hatch Act, privilege of witness, reality of danger, f 
437, p. 269 

Headlights on automobiles, inconsistent or contra¬ 
dictory statements, § 686, n. 91 
Health, cross-examination, limitation of scope, § 393, 
p. 171 

Health of deceased, dead man’s statute, § 220, p. 
683 

Hearing defects, examination of witnesses under, 
§322 

Hearing of third person, privileged communications, 
Attorney and client, § 290 
Physician and patient, § 299 
Hearing of witness, 

Cross-examination, limitation of scope, § 393, 
170, n. 19 

Knowledge of facts, § 53 
Hearsay, 

Character or reputation. 

Basis of testimony of Impeaching witness, 
§ 521 

Nature of sustaining evidence, § 534, p. 467 
Contempt of witness refusing to testify, § 27, p. 
404, n. 72 

Contradiction, § 629 

Character of evidence adduced, § 639, p, 
662 


Hearsay—Continued 

Corroborating evidence, § 648, p. 670, n. 20 
Cross-examination, § 377, p. 133 
Denial of right, § 376 
Grounds for exclusion, § 368, p. 117 
Limitation of scope, § 393, p. 169 
Dead man’s statute, form of objection, § 247, p. 
733, n. 14 

Duty to testify or answer, § 430 
Examination question as affected by propriety of 
evidence called for, § 340 
Impeachment purpose, § 482, n. 3 
Inconsistent or contradictory statements, 

Admissibility as independent evidence, § 58S 
Explanation of inconsistency, § 621, p. 633 
Interest or bias, admissibility of evidence, § 56S, 
p. 623 

Narrative form testimony, § 325, n. 55 
Other offenses, redirect examination, § 419, p. 
221 

Privileged communications, criminal informers, 
§ 264, p. 761, n. 26 
Recross-examination, § 429 

Redirect examination, reasons for statements or 
actions, § 421 

Refreshing memory, § 357, p. 83 
Heart attack, inconsistent or contradictory statements, 
workmen’s compensation proceedings, § 593, p. 
572, n. 89 
Heirs, 

Dead man’s statute, ante 

Privileged communications, parties who may ob¬ 
ject, § 303 

Prosecuting action dismissed by representative, 
competency, § 134, p. 570 
Surviving party, § 197 
Heirship proceeding. 

Dead man’s statute, claim against estate of de¬ 
cedent, § 136, p. 573, n. 72 
Inconsistent or contradictory statements, trial of 
different case or proceeding, § 594, p. 579, 
n. 81 

Hernia, inconsistent or contradictory statements, in¬ 
terrogatories, § 594, p. 581 
Hesitation of witness, credibility, § 466 
High blood pressure, competency of witness, § 60 
High crime, character or reputation, conviction of 
crime, § 607, p. 406 

Highway patrolman, privileged communications, re¬ 
ports, § 264, p. 759 

Hindus, cross-examination of character witness, § 387, 
p. 151, n. 31 

Historical development, competency, removal of dis¬ 
qualification, § 131, p. 550, n. 7 
History of witness. 

Character or reputation, subjects of inquiry, § 615, 
p. 424 

Credibility, cross-examination, § 485, p. 379 
Impeachment of witness, extent of cross-exami¬ 
nation, § 484, p. 374 

Hog marking. Inconsistent or contradictory state¬ 
ments, grounds for impeachment, § 573 
Holding company reports or appraisals, inconsistent 
or contradictory statements, § 689, p. 667 
Holidays, time attendance require^ § 18 


n C.XS.—66 


881 



WITNESSES 


Some of person, responsiveness of answer, § 353, p. 
75 

Homestead deed, dead man’s statute, 

Cancellation proceedings, § 137, n. 99 
Validity of deed, § 141, n. 60 
Somestead interest, dead man’s statute, husband and 
wife, § 172, p. 616, n. 67 
Homicide, 

Character or reputation, commission of crime, 
8 506 

•Cross-examination, 

Accomplice or codefendant, § 401, p. 196 
Character witness, § 387, p. 151, n. 29 
Criminal prosecution, § 401, pp. 192, 194 
Irrelevant or immaterial matters, § 3S6, p. 
147 

Husband and wife, competency, § 75, n. 84 
Divorce, § SO 

Leading questions, § 330, p. 39, n. 38; § 330, p- 
40, n. 39 

Privilege of witness, nature of crime, § 437, p. 
256 

Privileged communications, 

Attorney and client, § 277, n. 34 
Husband and wife, § 269, p. 772 

Honesty, 

Character or reputation, § 509 
Cross-examination, § 372; § 3S7, p. 151, n. 29; 
§ 3S7, p. 156 
Hospital records, 

Contradiction, documentary evidence, § 639, p. 664, 
n. 44 

Inconsistent or contradictory statements, admissi¬ 
bility as independent evidence, § 5SS, n. 1 
Privileged communications, waiver, defined, § 310, 
p. 857, n. 38 

Refreshing memory, § 358, p. 91 
Subpoena duces tecum, § 25, p. 384 
Hostile witness. Adverse witness, generally, ante 
Humiliating questions, 

Character or reputation, extent of inquiry, § 515, 
p. 423 

Cross-examination, § 410 

Impeachment of witness, protection, § 485, p. 
377 

Husband and wife. 

Compensation, persons entitled, § 37 
Competency, §§ 75-104, pp. 469-513 
Absolute divorce, § 80 

Action against spouse and others jointly, 
I 93 

Action which might have been brought by or 
against wife if unmarried, § 93 
Actions between husband and wife, § 94 
Agency of one spouse for another, § S3 
Alienation of affections, § 99 
Annulment of marriage, § 80; § 95, pp. 495- 
499 

Antenuptial agency, § S3 
Antenuptial statement, § S6 
Automobile accident actions, § 98 
Bastardy proceedings, § 90, p. 490 
Carnal assault, § 99 

Character of evidence as to agency, § 83 
Character of spouse’s Interest, § 82, p. 476 
Collateral proceeding, § 93 


Husband and wife— Continued 
Competency—Continued 

Community property, actions concerning, § 
93 

Compelling testimony, § 85 
Competency for spouse where competent 
against, § 82, p. 476 
Confession of accused husband, § 86 
Consent of spouse or witness, § 84 
Conserving separate property or interests, § 
97 

Contest of will, § 93 
Contradiction of other spouse, § 92 
Coparties, joinder of spouses, § 82, p. 477 
Corroboration of other spouse, § 92 
Criminal conversation, § 99 
Criminal prosecutions, § 100 

Character of spouse’s interest, § 82, p. 
476 

Character of testimony against other, § 
101, p. 505 

Children, offense against, § 104 
Joint prosecution of both, § 102 
Offense against children, § 104 
Offense of both, § 102 
One spouse for offense against other, § 
101, pp. 503-510 

Proceeding against spouse and others, § 
103 

Separate trial for Joint offense, § 103 
Cross-examination of spouse testifying, § 82, 
p. 479 

Death of one spouse, § 79 
Agency matters, § 83 
Declarations of deceased spouse, § 79 
Depositions, § 93 
Discovery proceedings, § 86 
Divorce, absolute divorce, § 80 
Divorce proceedings, § 95, pp. 495-499 
Effect of testimony on rights, § 82, pp. 475- 
479 

Election by wife, § 93 
Equity courts, § 75 

Executor or administrator, spouse suing or 
defending as, § 96 
Existence, 

Agency, § 83 
Marital relation, § 77 
Fraud, § 91 

Homicide prosecution, § 80 
Impeachment of other spouse, § 92 
Indirect testimony, § 86 
Interest of witness, testimony for or against, 
§ 82, p. 477 

Interlocutory proceeding, § 93 

Joinder of spouses as coparties, § 82, p. 477 

Legitimacy of children, § 90, pp. 487-492 

Letters written by one to other, § 86 

Limited divorce, § 81 

Marriage, § 89 

Natural guardian, spouse acting as, § 96 
Nature of Interest, § 82, pp. 475-479 
Next friend, spouse acting as, § 96 
Nonaccess, § 90, pp. 487—i92 
Other proceedings, evidence in, § 86 
Physical condition, § 86 
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Husband and wife—Continued 
Competency—Continued 
Probate proceeding, § 93 
Proof of agency, § S3 
Proof of marriage, § 78 
Rebuttal purposes, § 87 
Representative capacity, action by or against 
spouse, § 96 
Res gestae, § 86 

Scope of evidence as to agency, § 83 
Search warrant, evidence procured by, § 86 
Separate property, actions conserving, § 97 
Separation of spouses, § 81 
Sex offenses, § 99 

Statements of spouse in presence of accused, 

§ 86 

Statutory declaration of legal marriage, § <8 
Statutory modification of rule, § 76 
Support of legitimacy of children, § 90, p. 
490 

Surety sued alone, § 82, p. 476 
Third persons, actions against, § 98 
Undue influence, § 91 
Validity of marriage, §§ 77, 78 
Will contest, § 93 

Corroborating evidence, § 648, p. 672 
Credibility and impeachment, § 476 
Acts of husband of witness, § 470 
Criminal conversation, generally, ante 
Dead man’s statute, 

Agency, § 180, p. 625, n. 41 
Derivation of title or interest, § 191 
Husband of Insane person, § 158 
Insane party, protection, § 214 
Relatives, § 172 
Spouse of party, §§ 158,159 
Status, § 147 
Surviving husband, § 158 
Surviving party, § 201 
Derivation of title or interest, § 191 
Dower, generally, ante 
Incompetency, waiver, § 118, p. 528 
Inconsistent or contradictory statements, § 575 
Coroner’s inquest, § 594, p. 576 
Happiness and separation, § 580, p. 554, n. 
92 

Impeaching evidence, § 613 
Interest or bias, § 549 

Parties and persons interested in event, § ip 
Privileged communications, § 254; §§ 266-275, pp. 
762-782 

Absence of spouse, communication to third 
person, § 272 

Abusive language, § 269, p. 771 
Accusations or threats, § 269, p. 771 
Actions in which rule applicable, § 273 
Admissions, § 269, p. 772 
Affection or the reverse, § 269, p. 772 
Agency, § 269, p. 772 
Business communications, § 269, p. 77J 
Civil actions between spouses, § 273 
Co-conspirators, § 269, p. 773 
Confessions, § 269, p. 772 , „ 

Confidence and tranquility of relation, § 266, 
p. 763 

Confidential character, § 268 


Husband and wife—Continued 

Privileged communications—Continued 

Criminal proceedings, § 273 

Diary, § 270, p. 776 

Disclosure of privilege, § 266, p. 765 

Divorce for death of spouse, effect of, § 

Dying declarations, § 270, p. 774 
Effect of divorce for death, § 275 
Existence of marital relations, § 267 
Form of communication, § 270, pp. 773-776 
Fraud, rule in case of, § 274 
Hearing of third person, § 271 
Ill-treatment, § 269, p. 771 
Implication of confidential character, § 2o8 
Manner of communication, § 270, pp. 773-776 
Negative testimony, § 270, p. 774 
Objections. § 302, pp. 842-849 
Paper not seen before writer’s death, § 270,. 
p. 775 

Particular matters excluded, § 269, p. 769 
Parties who may waive protection, § 307 
Party who may object, § 303 
Peace, confidence and tranquility of relation, 

§ 266, p. 763 

Personal injury, § 269, p. 771 
Physician and wife, § 270, p. 774 
Presence of third person, § 271 
Presumption of confidential character, § 268 
Private character, § 268 
Privilege of disclosure, § 266, p. 765 
Proceedings in which rule applicable, § 273 
Repetition of communication to third per¬ 
son, § 272 

Res gestae, § 269, p. 772 
Rule of exclusion, § 266, pp. 762-765 
Silence, § 270, p. 774 
Statutory constructions, § 266, p. 764 
Subject matter, § 269, pp. 768-773 
Third person in presence or absence of 
spouse, § 272 

Threats, § 269, pp. 769, 771 
Time of communication, § 267 
Utterances and not acts, § 269, p. 769 
Violence, § 269, p. 771 
Written communications, § 270, p. 774 
Surviving party, § 201 
Waiver, incompetency, § 118, p. 528 
Hypnosis, credibility of witnesses, § 470 
Hypothetical questions, 

Cross-examination, 

Character witness, § 387, p. 158 
Latitude permitted, § 377, p. 132 
Privileged communications, physician and pa¬ 
tient, expert testimony, § 295, p. 837 
Hysterical witness, method of testifying, § 321 
Identification, 

Accused, leading questions, § 330, p. 40, n. 39 
Character or reputation. 

Conviction of crime, person named in record, 
§ 528, p. 461 

Subjects of inquiry, § 515, p. 424 
Corroborating evidence, § 648, p. 679 
Cross-examination, 

Details of matters testified to, § 382 
Limitation of scope, § 393, p. 166, n. 80 
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Identification—Continued 

Documents, privileged co m mu n ications, attorney 
and client, § 283, p. 807 
Handwriting, dead man’s statute, § 227(3) 
Impeached witness, interest or bias, cross exam 
ination, § 559, p. 498 

Inconsistent or contradictory statements, 

Grounds for impeachment, § 573 
Impeaching evidence admissible,^! 614, p. 6-0 
Photograph, refreshing memory, § 358, p. 84, n. 8 
Privileged communications, attorney and client, 

§ 283, p. 802 

Redirect examination, § 422, 230, m 75 

Responsiveness of answer, § 353, p- 75 
Signature, . ^ ^. 

Dead man's statute, examinaUon of interest¬ 
ed witness by protected party, § 243, p. 
726, n. 36 

Refreshing memory, § 358, p. 84, n. 8 
Idiots. Mental capacity, generally, post 
Ignorant witness, 

Form of questions, § 328, p. 33 
Leading questions, § 332 
Ignored facts, cross-examination, § 378, p. 13o 
Illegal detention, compensation, § 41 
Illegal search, discovered as result of, § 49 
Illegitimate children, , 

Character or reputation, subjects of mquiry, 

§ 515, p. 427 ^ 

Divorce action for adultery, competency or 
spouse, § 95, p. 499 

Husband and wife, competency, § 90, pp. 4S<“4d- 
Inconsistent or contradictory statements, 

Grounds for impeachment, § 573 
Material matters, § 580, p. 554 
Privileged communications, 

Husband and wife, § 269, p. 770 
Physician and patient, § 295, p. 835 
IlUcit relations, 

Character or reputation, chastity, § OOo 
Interest or bias. 

Cross-examination, § 560, p. 509 
Victim of crime, § 554 

Illiterates, 

Competency, § 64 
Form of questions, § 328, p. 33 
Illness of deceased, dead man’s statute, § 220, p. 683 
Illness of witness. 

Attachment refused, § 29 
Competency of witness, § GO 
Cross-examination prevented, § 373 
Excusable nonattendance, § 19 ^ 

Ill-treatment, privileged conamunications, husband 
and wife, § 269, p. 771 

Illusory distinctions, dead man’s statutes, § 132, p. 561 
Imbeciles. Mental capacity, generally, post 
Imitation signatures, cross-examination, genuineness, 
§407 

Immaterial matters, 

Character or reputation, nature of sustaining evi¬ 
dence, § 534, p. 468 
Contradiction, § 633, pp. 650-655 
Corroboration, § 647 
Cross-examination, ante 
Impeachment of witness, extent of cross-exam¬ 
ination, § 484^ p. 371 


Immaterial matters—Continued ^ 

Interest or bias, cross-examination, § 560, p. 5U4 
Redirect examination, § 423 
Immature witnesses, leading questions, § 33- 
Immigration department, privileged communications, 

§ 264, p. 748, n. 90 

Immigration records. Inconsistent or contradictory 
statements, proof of former testimony, § 616, 
p. 627 
Immorality, 

Character or reputation, 

Specific facts or misconduct, § 502 
Weighing of testimony, § 496 
Competency of witness, § 64 , 

Contradiction, admissibility of evidence, § 633, 
p. 655, n. 20 

Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 509 
Cross-examination In criminal prosecution, § 401, 
p. 193, n. 50 

Interest or bias, § 548 ^ 

Privileged communications, prosecution for trans¬ 
porting female in interstate commerce, § 268, 
u. 2 

Immunity, ^ ^ ^ a 

Cross-examination, accomplice or codefendant, 

I 401, p. 195 

Interest or bias from expectation, § 545 

Rebuttal of impeaching evidence, § 571, p. 
529, n. 17 

Refusal to accept, § 27, p. 407 
Self-incrimination, generally, post 
Subpoena duces tecum, § 25, p. 380 
Impeachment Credibility and impeachment general¬ 
ly, ante 

Impediment of speech, examination of witnesses un¬ 
der physical disability, § 322 
Imperfect memory of facts, § 54 
Impertinent questions, cross-examination, § 411 
Import of another’s testimony, comment § 321 
Importance of statement privileged communications, 
attorney and client § 283, p. 799 
Important witness, failure to call or discover, § 467 
Impotence of spouse, husband and wife, competency, 

§ 95, p. 496 

Impressions of witnesses, § 355 

Imprisonment for crime, character or reputation, 

§ 507, p. 412 
Improbable testimony, 

Credibility of witnesses, § 468, p. 340 
Cross-examination, § 372 
Improper parties, dead man’s statutes, § 150 
Improper questions, 

Examination of witness, § 345 
Protection of witness, § 328, p. 32 
Improvements, dead man’s statute, 

Making of improvements, § 217, p. 675 
Reimbursement for payments, § 221, p. 689 
Incapacity of witness, cross-examination prevented, 
§ 373 
Incest, 

Criminal prosecutions, husband and wife, com¬ 
petency, § 101, p. 508 

Cross-examination, state’s witnesses, § 401, p. 196 
Privilege of witness, nature of crime, § 437, p. 256 
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Incest—Continued 

Privileged communications, husband and wife, 

§ 269, p. 772 

Incidental facts, questions assuming, § 341 
Income, 

Cross-examination, defendant in criminal prose¬ 
cutions, § 395, n. 57 

Dead man’s statute, § 217, p. 675; § 220, p. 682 
Husband and wife, privileged communications, 

§ 269, p. 770 
Income tax, 

Character or reputation, price control violation, 

§ 513, p. 419, n. 70 

Cross-examination, criminal prosecution, § 4Ul, 
p. 195 

Dead man’s statute. 

Removal of incompetency, § 240 
Waiver of disqualification, § 243, p. 729, n. 64 
Fraud, conviction of crime, competency, § 67 
Impeachment <rf witness, cross-examination, § 485, 
p. 376, n. 69 

Inconsistent or contradictory statements, § 589, 
p. 667 

Privilege of witness. § 437, p. 253, n. 68 

Production of books and papers, § 448, p. 280, 
n. 11 

Privileged communications. 

Accountant and client, § 255, n. 2? 

Attorney and client, § 283, p. 798, n. 93 
Tax and revenue matters, § 264, p. 755 
Redirect examination, § 419, p. 222, n. 91 
Incompetency, 

Compensation for good faith attendance, § oo 
Dead man’s statute, generally, ante 
Mental capacity, generally, post 
Incompetent matter, character or reputation, party 
to civil action, § 493 
Incompetent person, corroboration of testimony as 
to transaction with, § 651, pp. 686-^4 
Inconsistent or contradictory statements, §§ 673-628, 
pp. 532-646 

Absence of counsel, § 582 
Absent witness, § 576 

Laying foundation, § 602; § 604, p. 601 

Accused, § 575 . ., 

Admissibility of evidence, impeaching evidence, 
§ 614, pp. 613-620 
Admission by witness, § 610 
Adverse witness, § 57^ p. 545; § 599 

Laying foundation for proof, S 605, p. 603 
Affidavits, ante 

Affirmative testimony prejudicial to party calling 
witness, necessity, § 578, p. 544 
Age, ante 

Ambiguous statements, § 583 
Answers sought to be impeached, §| 610-612 
Argument of attorney, § 593, p. 572 
Arrest, statements while under, § 593, p. 572 
Brief of evidence, proof of former testimony, 
5 616, p. 627 

Bystanders memorandum, proof of former testi¬ 
mony, § 616, p. 626 
Called by both parties, § 578, p. 547 
Called by court, § 578, p. 548 
Case on appeal, impeaching evidence, i 616, p. 627 


§ 616, 
§ 594, 


Inconsistent or contradictory statemente— 

Certainty of Inquiry, laying foundation for proof, 

§ 605, pp. 603-610 

Certiorari petition, impeaching evidence, 
p. 627 

Citizenship proceeding, former testimony, 
p. 675 

Collateral matter, ante 

rinmniming magistrate, testimony before, laying 
foundation for proof, § 604, p. 598 
Conduct of witness prior to testifying, § 
p. 333 

Confessions, ante 

Conformity to predicate, impeaching evidence ad¬ 
missible, i 614, p. 619 

Contradiction of material matters, limitation of 
impeaching evidence, § 578, p. 645 
Coroner, testimony before, laying foundation for 
proof, § 604, pp. 698, 601 
Coroner’s inquest, ante 
Credibility of witnesses, § 468, p. 341 
Cross-examination, § 485, p. 379 
Cross-examination, 

Accused, § 401, p. 189 
Impeaching witness, § 617 
Inconsistent statements, §§ 596, 597, pp. 582 - 
588 

Curing failure to lay foundation, § 608 
Customs officials, statements to, § 589, p. 568 
Deceased witness, § 576 

Impeaching evidence, § 613 
Definiteness of inquiry, laying foundation for 
proof, § 605, pp. 60^10 
Denial of recollection, § 612 
Depositions, ante 

Details of contradictory statement, examination, 

§ 617 

Discretion of court, ante 
Effect of admission, § 610 
Effect of denial, § 611 
Effect of proof, §§ 627, 628, pp. 640-646 
Entrapment, owm witness, § 578, p. 540 
Evaluation of property, explanation, § 621, p. 635 
Ex parte affidavits, ante 
Examination of impeaching witness, § 617 
Explanation of inconsistency, § 621, pp. 632-636 
Extent of cross-examination, § 597, pp. 584-588 
Extent of inquiry, § 573, p. 534 
Extrajudicial statements, laying foundation for 
proof, § 604, p. 597 
Failure to deny, § 612 

Falsity of contradictory statement, evidence, § 625 
Fear, explanation, § 621, p. 635 
Feigned surprise, § 578, p. 544 
Fire insurance, ante 
Fishing expedition, § 583 
Form, § 685 

Former testimony of witness, § 594, pp. 575-581 
Laying foundation for proof, § 604, p. 699 

Grand jury, ante 

Grounds for impeachment, § 673, pp. 631-635 
Husband and wife, ante 

Identification of witness, impeaching evidence ad¬ 
missible, § 614, p. 620 
Immaterial matters, § 580, pp. 551-555 
Cross-examination, § 597, p. 586 
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Inconsistent or contradictory statements—Continued 
Immaterial matters—Continued 
Effect of denial, § 611 
Failure of witness to remember, § 5S6 
Immigration records, proof of former testimony, 

I 616, p. 627 

Impeaching evidence, §§ 61S-61S, pp. 614-630 
Admissibility of evidence, § 614, pp. 616-620 
Competency of witnesses, § 613 ^ 

Examination of impeaching witness, § 617 
Proof of former testimony, § 616, pp. 623-628 
SuflBciency of evidence, § 618 
Impeaching witness, § 577 

Independent evidence, statements not admissible, 

§ 5SS 

Inquest. Coroner’s inquest, ante 
Inquiry by court, § 597, p. 5S7 
Inspection of document, right of party, § 622 
Insurance cases, own witness, § 57S, p. 540 
Interpreters, impeaching evidence, § 613 
Interrogatories, admissibility of evidence, | 594, 
p. 579 

Intimidation, explanation, § 621, p. 635 
Investigations by district or state’s attorneys, 
statements made at, § 5S9, p. 568 
Irrelevant matter, post 
Judge’s report of evidence, § 616, p. 627 
Judgment roll, proof of former testimony, § 616, 
p. 627 

Judicial records and proceedings, § 593, pp. 571- 
575 

Laying foundation, post 
Letters, post 

Liability insurance cases, own witness, § 578, p. 
540 

Limitation of impeaching evidence to contradic¬ 
tion of material matters, § 578, p. 545 
Magistrate, testimony before, laying foundation 
for proof, § 604, p. 50S 

Manner of cross-examination, § 597, pp. 5S4-5SS 
Manner of laying foundation, §§ 603-609, pp. 594- 
611 

Master, former testimony of witness, § 594, p. 
575 

Material matters, § 580, p. 553 
Motor vehicles, post 

Necessity for showing surprise or entrapment, § 
578, p. 542 

New trial motion, Impeaching evidence, § 616, p. 
627 

Offer to strike testimony of own witness, § 578, 
p. 541 

Omission to state matters testified to, § 5S6 
Explanation of inconsistency, § 621, p. 634 
Laying foundation, § 599 
SuflBciency of evidence, § 618 
Opinion testimony, § 581 
Opinions previously expressed, § 592 
Own witness. 

Impeachment, § 578, pp. 537-550 
Laying foundation, § 601; § 604, p. 601 
Party, § 575 

Called as witness by adversary, § 578, p. 547 
Laying foundation, § 600; § 604, p. 599; § 
605, p. 609 

Persons other than witness, § 595 


Inconsistent or contradictory statements—Continued 
Physicians and surgeons, impeaching evidence, 

§ 613 

Pleadings, post 

Post litem motam rule, Impeaching evidence ad¬ 
missible, § 614, p. 618 
Preliminary examination, post 
Previous statements as substantive evidence, § 
628 

Principal and agents, post 
Privileged communications, § 585 

Impeaching evidence admissible, § 614, p. 
618 

Probable reasons for making, § 617 
Production of evidence of determining right to 
impeach, § 578, p. 548 
Proof, § 578, p. 549 
Proof of former testimony, § 616 
Reading part of instrument, impeaching evidence 
admissible, § 615, p. 622 

Rebuttal of evidence of inconsistent statements, 

§ 620 

Recalling witness to lay foundation, § 607 
Record of prior action, laying foundation for 
proof, § 604, p. 599 
Redirect examination, § 419, p. 224 
Referee, former testimony of witness, § 594, p. 
575 

Refusal of witness to answer, § 597, p. 587 
Reiterating denial or version of witness, § 620 
Relevancy, impeaching evidence admissible, § 614, 
p. 619 

Repudiated confessions, § 589, p. 568 
Responsiveness, impeaching evidence admissible, 
§ 614, p. 619 

Right to impeach, production of evidence, exami¬ 
nation and cross-examination as determining, 
§ 57S, p. 548 

Sole purpose of impeachment, laying foundation 
for proof, § 604, p. 600 

Statements which may be shown, §§ 582-595, pp. 
5o6-5S2 

Statutory requirements, laying foundation for 
proof, § 605, p. 60S 

Stenographer’s notes, impeaching evidence admis¬ 
sible, § 614, p. 618 
Stipulations, § 503, p. 572 
Stricken testimony, § 579 

Substantive evidence, previous statements, § 
628 

Sufficiency of denial, § 611 
Sufficiency of evidence, § 618 
Supplementary proceedings, § 594, p. 579 
Surprise, own witness, § 578, p. 540 
Sustaining witness, §§ 619-626, pp. 630-640 
Circumstances surrounding prior statement, 
§ 621, p. 634 

Entire conversation or statement, right to 
! show, § 622 

Explanation of inconsistency, § 621, pp. 632- 
636 

Falsity of contradictory statement, § 625 
Good character or reputation proof, § 623 
Inspection of document, right of party, § 
622 

Motive, § 621, p. 634 
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Inconsistent or contradictory statements—Continued 
Sustaining witness—Continued 
Necessity of attack, § 619 
Proof of good character or reputation, | 623 
Rebuttal of evidence, § 620 
Rebuttal of explanation, § 626 
Statements consistent with testimony, proof, 

§ 624 

SuflBciency of attack, f 619 
Test, collateral matter, § 580, p. 553 
Testimony reduced to writing and signed, § 616, 
p. 627 

Testing memory or credibility, cross-examination, 

§ 597, p. 587 
Threats, post 
Time, post 

To whom statement made or communicated, § 578, 
p. 542 

Trial of different ease or proceeding, § 594, p. 
579 

Unsworn statements, § 587 
Value, post 

Variance between complaints, § 503, p. 574 
Version of witness, right to give, § 620 
Voice recording, § 585 
Waiver, failure to lay foundation, § 599 
Warning witness of intention to contradict, § 
609 

Wills, post 

Withdrawal of witness, own witness, § 578, p. 541 
Witnesses who may be impeached, §§ 574-578, pp. 
535-550 

Written evidence, post 
Written statements. 

Cross-examination, § 597, p. 588 
Impeaching evidence admissible, § 615, pp. 
620-623 

Incredible testimony, credibility of witnesses, § 4CS, 
p. 340 

Incrimination, 

Privilege of witness, generally, post 
Self-incrimination, generally, post 
Indebtedness, interest or bias, 

Cross-examination, § 560, p. 509 
Financial relations, § 551 
Indecent exposure, 

Contradiction, collateral matter, § 633, p. 653, 
n. 4 

Cross-examination, § 401, p. 193, n. 50 

Character witness, § 387, p. 151, n, 29 
Indecent liberties with child, husband and wife, 
competency, § 104, n. 12 
Indefinite questions, § 328, p. 35 

Indemnity interest, interest or bias, cross-examina¬ 
tion, § 559, p. 498 

Independent contractor, interest or bias, party to civil 
action, § 542, p. 484 
Independent evidence. 

Character or reputation, § 491 
Chastity, § 505 

Cross-examination distinguished, § 502 
Contradiction, own witness, § 630 
Inconsistent or contradictory statements, § 578, 
p. 549 

Statements not admissible, § 588 
Interest or bias, § 665 


Independent facts, dead man’s statute, matters ad¬ 
mitted or excluded, § 215(7), p. 668 
Independent of self contradiction, interest or bias, 

I 539, p. 478, n. 40 

Index, refreshing memory from memorandum in na¬ 
ture of, § 358, p. 90 
Indians, competency, § 56 
Indictment and Information, 

Accused, right to compulsory process before in¬ 
dictment, § 8 

Character or reputation, ante 
Interest or bias, admissibility of evidence, § 568, 
p. 526 

Indirect contradiction, admissibility of evidence, § 639, 

p. 661 

Indirect testimony, husband and wife, competency, § 
86 

Individual interest, dead man’s statute, executor or 
administrator, § 155 

Individual opinion, character or reputation, basis of 
testimony of impeaching witness, § 521 
Industrial commissioner, privileged communications, 
unemployment insurance, § 264, p. 748, n. 92 
Inexperienced witness, form of questions, § 328, p. 
33 

Infamous crimes, 

Competency, § 65 
Methods of impeachment, § 482 
Presumption of incompetency from conviction and 
sentence, § 119, p. 532 

Infamy, privilege of witness, exposure, § 445 
Infants. Children and minors, generally, ante 
Inference, dead man’s statute, waiver of objection, § 
248, p. 734, n. 17 
Inferences of witness, § 355 

Inferential contradiction, admissibility of evidence, § 
039, p. 661 
Inferior court. 

Inconsistent or contradictory statements, cross- 
examination, § 596 

Privileged communications, attorney and client, 
practitioners before, § 276. p. 786 
Infidelity, privileged communications, husband and 
wife, § 269, p. 772 

Influence of drugs, credibility of witnesses, § 470 
Influences operating on witness, cross-examination, 
§ 485, p. 380 

Influencing witnesses, interest or bias, cross examina¬ 
tion, § 560, p. 515 
Informers, 

Character or reputation, § 513, p. 420 
Competency, statutory rule, § 131, p. 552, n. 9 
Cross-examination, refusal to answer, § 374, 
n. 73 

Employment, interest or bias, cross-examination, 
§ 560, p. 507 

Impeachment, cross-examination, § 484, p. 367, 
n. 18 

Interest or bias, § 553 

Employment, cross-examination, § 560, p. 507 
Privileged communications, attorney and client, 
additional informers, § 283, p. 804 
Inherent power to compel attendance, | 4 
Inheritance tax. 

Contempt of executor refusing to obey subpoena 
of tax commission, § 27, p. 408, n. 21 
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Inheritance tax—Continued 

Dead man’s statute, collection or recovery oacK, 

§ 138 ^ _ 
Privileged communications, repoi^, f 26o, p. 
Initiating prosecution, interest or bias, cross-exami¬ 
nation, § 560, p. 515 

Injunctions, . . 

Character or reputation, restralnmg commission 

of acts, § 506; § 515, p. 435 - oo 

Oil and gas lease, trespass, § 133, p. 56o, n. 93 
Privnege of witness, persons who may daim, § 
451, p. 293, n. 55 ^ 

Innocence of accused, opinion of judge as disclosed by 
examination of witness, § 347, p. 61 

Innuendo, ^ 

Impeachment of witness, cross-examination, § 4S5, 

p 377 

Interest or bias, improper relations, f 560, p. 
509 

Inquest Coroner’s inquest, generally, ante 
Inquiries as to writings, redirect examination, § 426 
Inquisitorial examination, 

Privilege of witness, accused or party defendant, 

§ 441, p. 270 

Subpoena duces tecum, § 25, p. 3S2 
Insanity. Mental capacity, generally, post 
Insinuations, 

Character or reputation. 

Extent of inquiry, § 515, p. 423 
Nature of sustaining evidence, § 534, p. 467 
Interest or bias, improper relations, § 560, p. 509 
Methods of impeachment, § 482 
Insolent witness, reprimand by court, I 317, p. 14 
Inspection by court, confidential or privUeged charac¬ 
ter of documents sought to be produced, § 2o, 
p.394 

Inspection of documents, 

Inconsistent or contradictory statements, right of 
party, § 622 

Refreshing memory, § 362 

Instigation of crime, inconsistent or contradictory 
statements, grounds for impeachment, § 573 
Instruction given attorney, privHeged communica¬ 
tions, § 287 
Instructions to jury, 

Character witness, cross examination answers, 
§387,p.l60 

Compensation, remedies to enforce payment, § 4o 
Cross-examination of character witness, § 387, 

p. 160 

Disregard testimony of witness testifying before 
sworn, § 320, p. 22 

Effect of questions by court of witness, f 347, p. 


Improper examination of witnesses, § 318 

Instruments, 

Delivery, ante 

Execution of instrument, ante 
Insulting demeanor, cross examination, $ 410 
Insulting questions, § 345 ^ 

Character or reputation, extent of inquiry, S 515, 
p.423 

Cross-examination, § 411 
Impeachment of witness, extent of cross-examina¬ 
tion, S 484, p. 372, n. 41 


Insnlts, Inconsistent or contradictory statements, 
grounds for Impeachment, § SJS 

Insurance* , ^ • 

Adjuster’s report, privileged communications, S 

260, n. 51 ^ 

Agents, dead man’s statute, § ISO, p. 62o, n. 41 
Application, refreshing memory, § 358, p. 89, n. oS 
Beneficiaries, privileged communications, parties 
who may waive protection, § 307 
Benefits, inconsistent or contradictory statements, 

§ 589, p. 567 . 

Broker, adverse party or witness, ex^ination as 
on cross-examination, § 367, p. 109, n. 68 
Character or reputation, commission of crime, 

§ 506 

Commissions, argumentative questions, § 328, p. 

ContramcUon, documentary evidence, § 639,j^664 
Cross-examination, party to civil action testifying 
in own behalf, § 399, p. 1S2 

Dead man’s statute, ^ . -.oe « aqo 

Derivation of title of mterest, § 186, p. 633 
Widow of deceased, § 157, n. 2 
Employment, interest or bias, cross-examination, 

§ 560, p. 506, n. 98 

Fraud, redirect examination, explanatory matters, 
§420,n.42 

Inconsistent or contradictory statements. 

Former trial or bearing of same case* $ 594, 
p. 578 

Grounds for impeachment, § 573 
Own witness, § 578, p. 540 
Interest or bias, 

Cross-examination, § 559, p. 498 
Employment or professional engagement, 

§ 551, p. 492, n. 6 

Cross-examination, § 560, p. 506, n. 98 
Loss adjustment, husband and wife, agency, § 83 
Medical examiner, privileged communications, 
physician and patient, § 294, p. 829 
Privileged communications, attorney and clie nt, 
§276, p. 789 . ^ ^ 

Redirect examination, facts tendmg to show, 
§422,p.232 

Release, cross-examination, fraud in procurement, 
§389, n. 21 
Intelligence, 

Competency, § 57, p. 445 
CredlbUity of witness, § 461, p. 327 
Cross-examination, § 486 
Cross-examination, searching test, § 410 

crediblUty, cross-examination, § 485 
Credibility and impeachment, § 461, p. 326; S 474, 
n. 83 

Cross-examination, ^ 

Party to civil action testifying in own behalf, 
§ 899, p. 179 

Persons concerned in criminal prosecution, 
§401,p.186,il73 

Inconsistent or contradictory statements, material 
matters, § 580, p. 564 
Intention to impeach, notice* § 479 
Interest or bias, 

Accomplices, § 543 ^ ^ 

Cross-examination, § 401, p. 195; } 660, p. 511 
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Interest or bias—Oontinned 

Accusation against witness, admissibility of eTi- 
dence, § 568, p. 526 

Adding credit to own witness, § 644 
Admissibility of evidence, § 568, pp. 522-527 
Rebuttal of impeaching evidence, § 571 
Adverse party or witness, examination as on 
cross-examination, § 367, p. 110 
Amount of contribution, cross-examination, § 660, 
p. 513 

Animosity, § 547 

Arrest of witness caused by adverse party, § 560, 
p. 510 

Assistance in action or prosecution, § 552 
Cross-examination, § 660, p. 613 
Attorney and client, ante 
Attorney as witness, § 551 

Belief as to interest, cross-examination, § 659, 
p. 498 

Benefits in consideration of testimony, § 560, 
p.510 

Blood relationship, § 649 

Bondsman, § 652 

Business relations, § 551 

Cause on trial, feeling with respect to, § 555 

Children and minors, ante 

Collateral matters, cross-examination, § 559, p. 

501; § 560, p. 504 
Compensation, ante 

Competency of impeaching witness, evidence to 
show, § 567 

Compromise and settlement, ante 
Conclusiveness of denial, cross-examination, § 663 
Contradiction, collateral matters, § 633, p. 654, 
n. 17 

Contradiction and further inquiry by cross-exam¬ 
ination, § 563 

Credibility of witness, § 461, p, 326 
Cross-examination for purpose of impeachment, 
§§ 559-563, pp. 496-519 
Bead man’s statute, §§ 151,167 
Defendant in criminal case, § 543 
Detectives, § 653 

Employment, cross-examination, § 660, p. 607 
Discharge from employment, § 651 
Discretion of court, ante 
Duress, cross-examination, § 660, p. 516 
Economic organization memberships, cross-exami¬ 
nation, § 560, p. 508 
Effect of showing, § 572 
Emotional incapacity, § 538 
Employer and employee, 8 561 
Employment or professional engagement, § 551 
Cross-examination, § 560, p. 506 
Evidence to show interest or bias, §§ 565-570, 
pp. 520-528 

Examination of impeaching witnesses, § 669 
Executing bond, cross-examination, § 660, p. 513 
Expert witness, compensation, cross-examination, 
S 560, p. 511 

Extent of inquiry, § 556 

Extent of interest, cross-examination, § 559, p. 498 
Failure to show interest, § 559, p. 498 
Family feelings and relations, § 550 
Fear, cross-examination, § 560, p. 615 
Feelings toward party, ante 


Interest or bias— Oontdnned 
Financial r^ations, 8 551 
Form, cross-examination questions, 8 *01 
Fraternal organization membership, cross-exami¬ 
nation, § 560, p. 508 
Friendliness, § 647 
Further inquiry, §§ 562, 663 
Husband and wife, competency, 8 92 
Identification of impeached witness, cross-exami¬ 
nation, 8 559, p. 498 

Illicit relations, victim of crime, 8 554 
Immaterial matters, cross-examination, 8 560, p. 
504 

Immo ral relations, § 648 
Immunity expectation, § 545 
Impeaching witness, character or reputation, 
cross-examination, § 525 

Impeaching witness toward witness Impeached, 
§540 

Improper relations between witness and party or 
another, cross-examination, § 660, p. 509 
Indebtedness, cross-examination, § 660, p. 509 
Independent evidence, § 565 
Indictment against witness, admissibility of evi¬ 
dence, § 568, p. 526 

Infiuencing witnesses, cross-examination, § 560, 
p.615 

Information, refusal to disdlose, § 660, p. 616 
Informers, § 553 

Employment, cross-examination, § 660, p. 507 
Initiating prosecution, cross-examination, § 660, 
p.515 

Insurance, ante 

Interest or other indemnity existence, cross-ex¬ 
amination, § 559, p. 498 

Interference with litigation or prosecution, cross- 
examination, 8 560, p. 516 

Interference with other witnesses, admisslhility 
of evidence, § 568, p. 526 

Irrelevant matter, cross-examination, 8 559, p. 
501; § 560, p. 604 

Judge, questions by court indicating, 8 347, p. 60 
Kinship, cross-examination, § 560, p. 608 
Labor organization membership, cross-examina¬ 
tion, 8 560, p. 608 

Laying foundation, evidence to show, 8 666 
Loss, privilege of witness, 

Answers tending to subject, 8 446 
Production of hooks and papers, § 448, p. 286 

Marriage relationship, § 549 

Membership in organizations, cross-examination, 
§ 560, p. 508 

Nature of interest, cross-examination, 8 559, p. 498 
Opposing witness, 8 545 
Order, cross-examination questions, 8 661 
Organization memberships, cross-examination, 
8 560, p. 608 

Other litigation, prosecutions or charges, § 546 
Own witness of party, 8 544 
Parties as witnesses, § 641; 8 542, pp. 479-484 
Party’s own witness, § 644 

Payments or other benefits in consideration of 
testimony, § 560, p. 510 

Pending proceeding, cross-examination, 8 560, p. 
514 
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Interest or bias—Continued 

Physicians and surgeons, cross-examination, § 560, 
p. 507 

Police, § 553 

Political organizations, membership, cross-exami¬ 
nation, § 5G0, p. oOS 
Presumptions, post 
Private detectives, § 553 

Professional organization membership, cross-ex¬ 
amination, § 560, p. 50S 
Professional relations, § 551 
Property, cross-examination, § 378, p. 136 
Prosecuting vritness, § 552 
Rebuttal of impeaching evidence, § 571 
Reexamination of witness sought to be impeached, 
§564 

Refusal to disclose information, cross-examina¬ 
tion, § 560, p. 516 
Relations with party, § 546 

Admissibility of evidence, § 568, p. 524 
Cross-examination, § 559, p- 499 
Release of interest, § 55S 

Relief from liability affected by termination of 
proceeding, § 560, p- 515 

Religious organization membership, cross-exami¬ 
nation, § 560, p. 508 
Result of action, § 121 

Admissibility of evidence, § 568, p. o24 

Rewards, post 

Settlement Compromise and settlement ^ante | 
Sexual crimes, feelings toward victim, § 554 
Subject matter or case, relation to and feeling in 
respect of, § 559, p. 498; § 568, p, 526 
Subjection to liability aff^ted by termination of 
proceeding, § 560, p. 515 
Sufficiency of evidence, § 570 

Suggestions influencing testimony, cross-examina¬ 
tion, § 560, p. 515 

Sustaining character of impeached witness, § 532 
Tampering with witnesses, cross-examination, 

§ 560, p. 515 

Testifying in other cases, cross-examination, 
§560, p. 514 

Threats, cross-examination, § 560, pp.^515, 516 
Time as of which may be shown, § 557 
Transfer or release of interest, § 558 
Uncontradicted testimony, cross-examination, 

§ 559, p. 500 
Victim of crime, post 

Voir dire examination, refusal of court to ex¬ 
amine, § 119, p. 531 
Voluntary attendance. 

Admissibility of evidence, § 568, p. 527 
Cross-examination, § 560, p. 513 
Wager on result of proceeding, cross-examination, 
§ 560, p. 512 

Interests of justice, examination by jurors, § 351 
Interference with litigation, interest or bias, cross-ex¬ 
amination, § 560, p. 516 
Interference with witnesses. 

Character or reputation, § 513, p. 421 
Interest or bias, admissibility of evidence, § 568, 
p.526 

Interlocutory proceedings, husband and wife, compe¬ 
tency, § 93 


Intermediary, privileged communications, attorney 
and client, § 276, p. 787 ^ 

Internal revenue proceeding, privilege of witness, time 
for claim, § 452, p. 297, n. 8 , . . a 

Internes, privileged communications, physician ana 
patient, § 294, p. 831 

Inteipleader action, dead man’s statute, § 134, p. 570 

Interpreter, ^ 

Administration of oath to witness, § 320, pp. 19, 

21 

Contradiction, § 629 

Cross-examination, version of child’s statement, 

§ 380, n. 39 

Impeachment, § 476, n. 94 

Inconsistent or contradictory statements, im¬ 
peaching evidence, § 613 
Persons required to appear and testify, § 14 
Use for witnesses testifying in foreign language, 

§ 326 

Interrogatories, § 15, n. 61 

Answers to, competency, waiver of objections, 

§ 118, p. 528 . 

Inconsistent or contradictory statements, admis¬ 
sibility of evidence, § 594, p. 579 
Interruption by court during examination, § 317, p. 12 
Interstate commerce. 

Cross-examination, defendant in criminal prose¬ 
cutions, § 395, n. 58 

Privileged communications, transporting female 
for immoral purpose, § 268, n. 2 
Intervening incompetency, dead man’s statute, § 138 
Intervenor, dead man’s statute, adverse party, § 153 
Intervenor’s witnesses, cross-examination, § 368, p. 
116 

Intimidating witness, cross-examination, § 410 
Intimidation, ^ 

Character or reputation, extent of inquiry, § 515, 
P. 423 

Inconsistent or contradictory statements, expla¬ 
nation of inconsistency, § 621, p. 635 
Protection of witnesses on examination, § 317, 

p. 16 

Intonation of voice, credibility of witness, § 466 
Intoxicated witness, compensation on failure to tes¬ 
tify, § 36 

Intoxicating liquors. 

Character or reputation. 

Intemperance, § 513, p. 421 
Law violation, § 513, p. 419 
Cross-examination, criminal prosecution, § 401, 
p. 194 

Dead man’s statute, personal transaction, § 220, 
p. 679 

Leading questions, § 330, p. 40, n. 39 
Possession, husband and wife, competency, § 75, 
n. 81 

Privilege of witness. 

Nature of crime, § 437, p. 256 
Reality of danger, § 437, p. 259 
Sale, husband and wife, competency, § 97 

Intoxication, 

Character or reputation, conviction of crime, 
§ 507, p. 408, n. 77 
Competency, § 59 

Corroborating evidence, § 648, p. 671, n. 26 
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Intoxication—Continued 

Credibility of witness, § 461, p. 328 
Mental capacity, § 461, p. 326 
Cross examination, 

Limitation of scope, § 393, p. 171, n. 26 
Party to civil action testifying in own behalf, 

§ 399, p. 182, n. 48 

Persons concerned in criminal prosecution, 

§ 401, p. 187, n. 89 

Dead man’s statute, admissibility of instruments, 

§ 227(7) 

Impeachment of witness, extent of cross-exam¬ 
ination, § 484, p. 371, n. 31 
Inconsistent or contradictory statements, materi¬ 
al matters, § 580, p. 654 

Laying foundation for impeachment, § 480, n. 78, 
84 

Rebuttal evidence, § 490 

Spouse, husband and wife, competency, § 95, 
p. 496 

Introduction of evidence. 

Cross-examination, party to civil action testify¬ 
ing in own behalf, § 399, p. 183 
Latitude in examination of witnesses, § 317, p. 16 
Redirect examination, § 427 
Refresh memory, § 363 

Introductory questions, leading questions, § 335 
Invalid subpoena, form and contents, § 21 
InventoiT, 

Computation, method of testifying, § 321 
Guardian, inconsistent or contradictory state¬ 
ments, admissibility of evidence, § 593 

Investigations, 

District or state’s attorneys, inconsistent or con¬ 
tradictory statements made at, § 589, p. 568 
Grand jurors, propriety of disclosure, § 107 
Privilege of witness, § 433 

Investigators, privileged communications, attorney 
and client, § 276, p. 787, n. 98 
Invoice for materials furnished, refreshing memory, 
§ 358, p. 89 

Involuntary confessions, cross-examination, police of¬ 
ficers, § 378, p. 134, n. 53 

Involvement in crime, character or reputation, effect 
of impeachment, § 537 
Irrelevant matter, 

Character or reputation. 

Nature of sustaining evidence, § 534, p. 468 
Party to civil action, § 493 
Contradiction, § 633, pp. 650-655 
Corroboration, § 647 
Cross-examination, § 386, pp. 146-150 
Criminal prosecution, § 401, p. 192 
Party to civil action testifying in own be¬ 
half, § 399, p. 179 

Impeachment of witness, extent of cross-exam¬ 
ination, § 484, p. 371 

Inconsistent or contradictory statements, § 580, 
pp. 551-555 

Cross-examination, § 597, p. 586 
Effect of denial, § 611 
Rebuttal evidence, § 620 

Interest or bias, cross-examination, § 559, p. 501; 
§ 560, p. 504 

Redirect examination, § 423 


Irrelevant reply, character or reputation, cross-ex¬ 
amination of impeaching witness, § 525 
Issuance of subpoena, § 22 

Subpoena duces tecum, § 25, p. 387 
Issues, proof and variance, compensation, remedies to 
enforce payment, § 46 
Items recoverable, compensation, § 41 
Jail, character or reputation, punishment for crime, 

§ 507, p. 413 , . 

Jail book, character or reputation, conviction of 
crime, evidence, § 528, p. 459 
Jail sentence, contempt for refusing to testify, § 27, 
p. 409 
Jailer 

Compensation, persons entitled, § 38 
Habeas corpus, compliance, § 30 
Jehovah Witnesses, credibility of witnesses, § 461, 
p. 325, n. 27 

Job income, deprivation, § 35, n. 1 
John Doe proceeding, accused, right to compulsory 
process, § 8 
Joint defendants, 

Cross-examination, by whom conducted, § 402 
Prior arrest of one, cross-examination of charac¬ 
ter witness, § 387, p. 161 

Joint interest, dead man’s statute, creditors, § 183 
Joint or separate interest, dead man’s statute, dis¬ 
claimer, § 149 
Joint parties, 

Dead man’s statute, survivor to contract or cause 
of action, § 211 

Representative capacity and otherwise, dead 
man’s statute, § 134, p. 570 
Spouse and others, competency of spouse, § 93 
Spouses as coparties, competency of husband and 
wife, § 82, p. 477 

Judge, 

Notes, inconsistent or contradictory statements, 
proof of former testimony, § 616, p. 624 
Oath or aflarmation while testifying, § 320, p. 18 
Presiding at trial, competency, § 105, p. 514 
Privileged communications, attorney and client, 

§ 276, p. 786 

Privileges and exemptions, § 16, p. 364 
Judgment debtor. 

Making witness one’s own, impeachment, § 477, 
p. 359 

Privilege of witness, § 433 

Judgment roll, inconsistent or contradictory state¬ 
ments, proof of former testimony, § 616, p. 627 
Judgments and decrees. 

Conviction of crime, competency, § 66 
Dead man’s statute. 

Assignee of judgment, protection, § 208 
Possibility of judgment for or against estate 
or heirs or representatives, § 137 
Judicial connection with transaction, §§ 105-114, pp. 
513-524 

Judicial necessity, divorce proceeding, husband and 
wife, competency, § 95, p. 496 
Judicial records and proceedings, inconsistent or con¬ 
tradictory statements. 

Admissibility of evidence, § 593, pp. 571-575 
Cross-examination, § 597, p. 588 
Judicial sales, competency, oflOlcers making sales, § 114 
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Judicial statements, inconsistent or contradictory 
statements, laying foondation for proof, 8 
p. 598 

Junior mortgage. Mortgagor and mortgagee, gen¬ 
erally, post 
Jurisdiction, 

Character or reputation, conviction of crime, 

§ 507, p. 411 

Compensation, remedies to enforce payment, § 46 
Privileged communications, attorney and client, 
address of client, § 286 

Jurors, 

Condemnation proceedings, competency, § 109 
Coroner’s juror, competency, 8 HO 
Examination of witnesses, § ^1 
Oath or aflBirmatlon while testifying, § 320, p. 19 
Officers summoning or in charge of, competency, 

8 111 

Privilege of witness, nature of crime, 8 437, p. 256 
Trial jurors, competency, § 108 
Jury room deliberations, competency of juror, 8 lOS 
Justice, requirements of, dead man’s statute, admis¬ 
sion of testimony, 8 215(8) 

Justice department, privileged communications, 8 264, 
n. 748, n. 90 

Justice of claim against decedent’s estate, inference* 
8 132, p. 557 
Justice of the peace. 

Authority to compel attendance, 8 4 
Competency, 819o. P- 513 

Inconsistent or contradictory statements, proof 
of former testimony, 8 616, p. 626 
Privilege of witness, determination of right, 8 454, 
p. 305 

Privileged communications, attorney and client, 
8 276, p. 786 

Refreshing memory, § 358, p. 92 
Subpoena power, 8 4 

Justification, privilege of witness, reason for daim, 
8 453 

Juvenile courts. 

Character or reputation, conviction of crime* 
8 507, p. 409 

Privilege of witness, 8 433 

Kidnapping, cross-examination, criminal prosecution, 
8 401, p. 192 

Kinship, interest or bias, cross-examination, 8 560, 
p. 508 

Knowledge, 8 52 

Character or reputation, 

Competency of impeaching witness, 8 520, 
pp, 445-448 

Cross-examination of impeaching witness, 
8 525 

Credibility of witness, 8 462, p. 329 
Impeachment, cross-examination, 8 487 
Inconsistent or contradictory statements, materi¬ 
al matters, 8 580, p. 554 

Privileged communications, physician and patient, 
8 294, p. 831 

Eesi)onsiveness of answer, 8 353, p. 75 
Statement of reasons for, 8 354 
Labor business agent, cross-examination of charac¬ 
ter witness, 8 387, p. 151, n. 31 
Labor commissioner, privileged communications, at¬ 
torney and client 8 276, p. 786 


Labor organization membership, Interest or bias, 
cross-examination, § 560, p. 503 
Labor unions, 

Privilege of witness, production of Vjooks and 
documents, 8 448, p. 282 

Privileged communications, records, § 264, p. 755 
Records, subpoena duces tecum. § 25, p. 3^ 
Lapse of time, credibility of witness, § 4^32, p. 330 
Larceny, 

Character or repntation, conviction of crime, 

8 507, p. 407, n. 69; § 515, p. 434, n. SO 
Contradiction, proof of good character or reputa¬ 
tion for veracity, 8 643 
Conviction of crime, competency, 8 67 
Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 516 
Cross-examination, 

Accomplice or codefendant, 8 401, p. 196 
Irrelevant or immaterial matters, § 3S6, p^ 
148 

Husband and wife, competency, 8 75, n. 84 
Leading questions, 8 330, p. 39, n. 38 
Privilege of witness, nature of crime, § 437, p. 256 
Latitude permitted, cross-examination, § 377, p. 130 
Laudatory article, rebuttal of contradiction, 8 641,. 
n. 68 

Law governing. Confiict of laws, generally, ante 
Laying foundation, 

(Character or reputation, impeaching evidence, 8 
518 

Contradiction, 8 634 

Introduction of evidence, 8 639, p. 663 
Corroborating evidence, § 648, p. 670 
Impeachment, § 480 

Inconsistent or contradictory statements, 

Absent witness, impeachment, § 576 
Cross-examination, 8 596; § 597, p. 586 
Proof, 88 598-609, pp. 589-6U 
Time, § 606 

Interest or bias, evidence to show, § 566 
Preliminary questions, § 344 
Use of writing to refresh memory, 8 358, p. 87 
Layman, issuance of subpoenas, § 22 
Leading questions, 88 329-338, pp. 37-50^ 

Adverse party or witness, examination as on cross- 
examination, 8 367, p. 107 
Aged witnesses, 8 332 
Aiding recollection, § 334 
Alternative questions, § 330, p. 42 
Ascertaining meaning of former answer, 8 331 
Assumption of facts, § 330, p. 38 
By court, 8 349 

Categorical questions, § 330, p. 41 
Compound questions, 8 330, p. 38 
Contradicting other witness, § 331 
Contradicting witness, examination, 8 638 
Cross-examination, § 412 

Inconsistent or contradictory statements, 8 
597, p. 585 

Defined, 8 330, pp. 88-43 

Delicate nature of subject matter, 8 331 

Discretion of court, ante 

Effect of answers, § 337 

Expert witnesses, § 331 

Form of assertions, § 330, p. 38 

Hostile witness, 8 333 
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Leading questions—Continned 
Ignorant witnesses, § 332 
Immature witnesses, § 332 
Inconsistent or contradictory statements, 
Cross-examination, § 597, p. 5S5 
Examination of impeaching witness, § 617 
Introductory questions, § 335 
Liberal construction of rule, § 331 
Matters already testified to, § 336 
Particular phrases, § 330, p. 42 
Physically handicapped witnesses, § 332 
Preliminary questions, § 335 
Kedirect examination, § 428 
Refreshing memory, § 334 
Subject matter of delicate nature, § 331 
Unwilling witness, § 333 
Waiver of objections, § 338 
Weakminded witnesses, § 332 
When permissible, § 331 
Leaning of mind, interest or bias, § 538, n. 22 
Leases, 

Dead man’s statute, 

Assignee, protection, § 208 
Surviving party, § 194 
Surviving party, § 194 
Ledger items, cross-examination, § 391 
Ledger page. 

Corroborating evidence, § 648, p. 673, n. 45 
Refreshing memory of bookkeeper, § 358, p. 93 
Legal ethics, attorney and client relationship, § 71 
Legally representing deceased, dead man’s statute, ap- 
pUcation, § 134, p. 570 
Legatees and devisees. 

Dead man’s statute, §§ 156,175 
Protection, § 206 
Surviving party, § 197 
Undue influence, f 227(6), p. 707 
Interest or bias, effect of shovTing, § 572, jl 41 
Surviving party, § 197 

Legislative bodies or oflaicers, subpoena power, § 5 
Legislative committee investigations, 

Privilege of witness, § 433 
Privileged communications, § 265 
Legislatures, privileges and exemptions, § 16, p. 365 
Legitimacy of children. Illegitimate children, gener¬ 
ally, post 

Length of examination, § 317, p. 15 
Leniency, interest or bias from expectation, § 645 
Lesion beyond moiety, Interest or bias of opposing 
witness, § 545, n. 32 
liOtters 

Character or reputation, admissibility of impeach¬ 
ing evidence, § 527 

Contest of will, cross-examination, § 380, n. 39 
Contradiction, 

Documentary evidence, § 639, p. 664 
Laying foundation, S 6^» 

Corroborating evidence, § 648, p. 672, n. 36 

Statements by witness on previous occasions, 
§648,p.676,n.62 

Credibility of witness, fabrication of evidence, § 
467, n. 12 

Cross-examination, § 391 

Introduction into evidence, § 406, n, 17 
Persons concerned in criminal prosecution, 
I 401, p. 190 


Letterfr—Contlnued 

Dead man’s statute, § 227(6), p. 703 

Introduction in evidence as removal of in- 
competency, § 243, p. 729, n. 64 
Removal of incompetency, § 240 
Inconsistent or contradictory statements, 
Admissibility of evidence, § 591 


Laying foundation for proof, § 604, p. 597 
Rebuttal evidence, § 620 

Interest or bias, admissibUity of evidence, § 568, 


p. 522, n. 1 

Privileged communications. 

Attorney and client. 

Disclosure to third persons, § 290, p. 820 
Questions of law and fact, § 305, n. 51 
Written communications, § 291 
Hands of or seen by third iierson, § 270, p. 


Husband and wife, § 267; § 269, p. 771; § 
270, p. 774 
Competency, § 86 
Tax fraud or evasion, § 264, p. 756 


Redirect examination, § 426 
Refreshing memory, § 3^, p. 91 
Subpoena duces tecum, § 25, p. 384 
Lewd and lascivious acts prosecution. 

Character or reputation, § 509, n. 82 
Husband and wife, competency, § 101, p. 508 
Liability insurance cases, inconsistent or contradic¬ 
tory statements, own witness, § 578, p. 540 
Libel and slander, 

Criminal libel, conviction of crime, competency, 

§ 67 

Criminal prosecutions, husband and wife, compe¬ 
tency, § 101, p. 510 

Cross-examination, assumption of facts, § 413, n. 
13 

Grand juror, competency, § 107 
Husband and wife, competency, § 97 
Privilege of witness, nature of crime, § 437, p. 
256 

Privileged communications. 

Banker and depositor or customer, § 256 
Neivspaper editor or reporter, § 259 
Prosecuting attorney, j 265 

Liberal examination to ascertain truth, § 317, p. 12, 
n. 19 

Lie detector test, cross-examination, circumstances of 
transaction, § 383, n. 90 
Life insurance, 

Applications, privileged communications, waiver, 
defined, § 310, p. 866 
Beneficiary, privileged communications. 

Parties who may object, § 303 
Parties who may waive protection, § 307 
Dead man’s statute. 

Beneficiary, protection, §§ 208, 214 
Interest of estate, § 135 

Inconsistent or contradictory statements, deposi¬ 
tions, § 594, p. 579, n. 84 

Premiums, dead man’s statute, payments, § 221, p. 
689, n. 98 


893 



WITNESSES 


Xlfe insurance—Continued 

Privileged communications, 

Husband and wife, § 269. p. 771 
Physician and patient, § 204, p. S29 
Surviving partner, dead man’s statute, § 134, p- 
o60, n. 33 

Ximitation of actions, 

Character or reputation, commission of crime, 

§ 515, p. 430 

Compensation, remedies to enforce payment, § 46 
Competency, protected from liability, § 12S 
Cross-examination, party to civil action testify¬ 
ing in own behalf, § 399, p. 180 
Dead man’s statute, negotiable instrument, new 
promise, § 227(6), p. 700 

Privilege of witness, bar of prosecution, § 438 
Refusal to answer questions barred by statute of 
limitations, § 27, p. 407 
Ximited divorce, competency, § 81 
Ximited waiver, privileged communications, § 311, 
n. 59 

Limits of knowledge, impeachment, cross-examination, 
§487 

Living parties* heir, dead man’s statute, § 174 
Living person, dead man’s statute, evidence affect¬ 
ing interest, § 231 

Loans, dead man’s statute, § 221, p. 636 
Local ordinance violation, character or reputation, § 
507, p. 409 

.Locality, character or reputation, extent of inquiry, 
§ 501 

Loitering place, character or reputation, associates and 
environment, § 513, p. 418 

Longshoreman’s tort action, argumentative questions, 
§ 328, p. 36, n. 1 

Loss of employment, privilege of witness, testimony 
by grant of immunity, § 439, pp. 261, 262 
“Loss of memory, corroboration of witness, § 472, n. 
47 

Lost baggage contents or value, 

Competency, § 129 

Refreshing memory of contents, § 35S, p. 90, n. 79 
Lost deposition, inconsistent or contradictory state¬ 
ments, laying foundation for proof, § 604, p. 596, 
n. 67 

Lost or destroyed instruments, dead man’s statutes, § 
227(5) 

Lost writing contents, memory of facts, § 54 
Lotteries, cross-examination in criminal prosecution, 
§ 401, p. 193, n. 50 

Loyalty to government, character or reputation, sub¬ 
jects of inquiry, § 515, p. 425 
Lunacy commission members, competency, § 106 
Lunatics. Mental capacity, generally, post 
Machine gun possession, privilege of witness, § 434, 
p. 248, n. 8 

JMagic formula, privilege of witness, claim of privi¬ 
lege, S§ 289, 450 
Magistrates, 

Competency, § 105, p. 514 
Inconsistent or contradictory statements, 

Laying foundation for proof, § 604, p. 598 
Proof of former testimony, § 616, p. 626 
Privilege of witness, preliminary examination, § 
441, p. 270 


Magnifying devices, use by witnesses, § 327, p. 29, 
n. 97 

Mails to defraud, . 

Character or reputation, conviction of crime, § 
507, p. 406, n. 65 ^ 

Cross-examination, criminal prosecution, § 4Ui, 
p. 195 

Time element, § 328, p. 35, n. 89 
Majority of ward, dead man’s statute, facts occurring 
after, § 215(8) 

Maker. Negotiable instruments, generally, post 
Malice, cross-examination, persons concerned in crim¬ 
inal prosecution, § 401, p. 187 
Malicious prosecution, 

County attorney, competency, § 113 
Grand juror, competency, § 107 
Husband and wife, competency, § 97 
Privileged communications. 

Insurance company and agent, § 260, n. 57 
Prosecuting attorney, § 265 
Malpractice, 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 114 
Husband and wife, competency, § 97 
Privileged communications, waiver, § 312 
Managing agent, adverse party or witness, examina¬ 
tion as on cross-examination, § 367, p. Ill, n. 
92 

Mandamus, compensation, remedies to enforce pay¬ 
ment, § 46 

Mandate, subpoena as, § 20, n. 55 
Manner of examination, 

Competency, § 119, p. 535 
Discretion of court, § 317, p. 14 
Manner of objection, competency, § 117 
Manner of service of subpoena, § 23 
Manslaughter, 

Conviction of crime, competency, § 67 
Cross-examination, criminal prosecution, § 401, 
p. 192 

Maps, 

Contradiction, documentary evidence, § 639, p. 
664 

Cross-examination, use, § 405 
Inconsistent or contradictory statements, § 589, 
p. 567 

Refreshing memory, § 358, p. 90 
Use by witness, § 327, pp. 28-31 
Marihuana possession, character or reputation, con¬ 
viction of crime, § 507, p. 412, n. 41 
Marked money, credibility of witnesses obtaining evi¬ 
dence by, § 464, p. 334 

Market quotations, refreshing memory, § 358, p. 91 
Marriage, 

Certificate, impeachment evidence, § 482, n. 8 
Dead man’s statutes, 

Relatives, § 171 
Surviving spouse, § 221, p. 685 
Express purpose of suppressing testimony, § 77 
Husband and wife, competency, § 89; § 95, p. 
496 

Inconsistent or contradictory statements, ma¬ 
terial matters, § 580, p. 554 
Interest or bias, § 549 

Knowledge gained by means of, § 266, p. 762, 
n. 47 
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Married women’s acts, husband and wife, competency 
in actions between, § 94 
Marshall, service of subpoena, § 23 
Master, 

Authority to compel attendance, § 4 
Inconsistent or contradictory statements, former 
testimony of witness, § 594, p. 575 
Subpoena power, § 4 

Master and servant, privileged communications, § 260 
Material available from other sources, subpoena duces 
tecum, § 25, p. 389 

Material issue, making witness one’s own by calling 
and questioning on, § 477, p. 358 
Material matters, leading questions, § 329 
Material witnesses, against whom compulsory process 
issued, § 9 

Materiality, excusable nonattendanee, § 19 
Materiality of evidence, 

Called for by question, § 340 
Subpoena duces tecum application, § 25, p. 385 
Materiality of false testimony, credibility of witness¬ 
es, § 469, p. 346 

Matters already testified to, leading questions, § 336 
Matters not controverted, corroboration, §§ 646, 649 
Matters occurring before death, payment of obliga¬ 
tion, § 221, p. 688 

Matters of explanation, redirect examination, § 420 
Maxims, falsus in uno, falsus in omnibus, § 469, p. 344 
Meaning of terms used, dead man’s statute, derivation 
of title of interest, § 186, p. 632 
Measurements, 

Cross-examination, § 378, p. 138 
Knowledge of facts, § 53 
Redirect examination, § 419, p. 220 
Mechanical equipment. 

Cross-examination, management and operation, 
§ 393, p. 171 

Inconsistent or contradictory statements, grounds 
for impeachment, § 573 

Mechanical laws, credibility of witnesses, incredible 
or improbable testimony, § 468, p. 340 
Mechanics’ lien, dead man’s statute, partners, § 181 
Medical evidence, contradiction, § 630, n. 65 
Medical examinations, privilege of witness, § 436, 
p. 253 

Medical experts, 

Commission to determine competency, § 119, p. 
544 

Compensation, § 42, n. 73 

Medical laboratory technician, privileged communica¬ 
tions. § 294, p. 830 

Medical practice proceeding, privilege of witness, re¬ 
fusal to answer, effect, § 455 
Medical records and photographs, refreshing memory, 
§ 358, p. 91 

Medical reports, privileged communications, cause of 
death, § 264, p. 763 
Medical services, 

Dead man’s statute, value of services, § 223 
Husband and wife, agency, § 83 
Medicines, dead man’s statute, value, § 223 
Medium of interpreter, examination, § 326 
Membership in organization, interest or bias, cross 
examination, § 560, p. 508 


Memorandums, 

Inconsistent or contradictory statements, materi¬ 
al matters, § 580, p. 554 
Possession, competency, § 52 
Privileged communications, attorney and client,, 
§ 283, p. 806 

Refreshing memory, generally, post 
Memory, § 54 

Credibility of witness, § 461, p. 326, n. 40 
Cross-examination, § 372 

Collateral, irrelevant or immaterial matters,, 
§ 386, pp. 149, 150 
Searching test, § 410 

Impeachment, cross-examination, §§ 484, p. 374; 

§ 488 

Loss, corroboration of witness, § 472, n. 47 
Refreshing memory, generally, post 
Mental capacity, § 57, pp. 445-149 
Attendance of witnesses, § 14 
Burden of proof, § 119, p. 532 
Carnal intercourse or abuse, competency, § 57,. 
p. 448 

Character or reputation, § 513, p. 421 
Competency, § 57, p. 446 

Presumptions, § 119, p. 533 
Consent of spouse or witness, § 84 
Contradiction, character of evidence adduced,. 

§ 639, p. 663 
Corroboration, § 646 

Transaction with, § 641, pp. 680-684 
Credibility of witness, § 461, pp. 326, 327 

Conduct in connection with prior trial, § 464,. 
p. 335 

Cross-examination, § 486 
Credible witness, § 458, p. 322 
Cross-examination, 

Directed toward showing lack, § 378, p. 136 
Leading questions, § 412, u. 98 
Limitation of scope, § 393, p. 171 
Matters of defense, § 397, n. SO 
Dead man’s statute, generally, ante 
Deaf and dumb persons, competency, § 61 
Discretion of court, competency inquiry, § 119^. 
p. 535, n. 18 

Duty to examine on objection, § 119, p. 529 
Inconsistent or contradictory statements, § 689^ 
p. 565, n. 6 

Explanation, § 621, p. 635 
Time when made, § 584 

Infant over fourteen, presumptions, § 119, p. 532 
Laying foundation for impeachment, § 480, n. 78- 
Leading questions, § 332 
Objections, § 119, p. 529 
Presumptions, competency, § 199, p. 633 
Privilege of witness, § 434, p. 247, n. 93; § 447 
Physician’s testimony, § 456, p. 310, n. 60 
Privileged communications. 

Attorney and client, § 280, p- 795, n. 64; § 283,. 
p. 804 

Actions or proceedings, § 292 
Case records, § 264, p. 753, n. 49 
Husband and wife, § 269, p. 770 
Physician and patient, 

Examination of person charged withi 
crime, § 294, p. 829 
Inquisitions in sanity, § 301 
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Mental capacity—Continned 

Questions of law and fact, § 119, p. 542. n. 84 
Responsiveness of answer, § 353, p. 75 
Subject matter of insanity, § 57, p. 44S 
Time of insanity or lack of mentality, § 57, p. 447 
Messenger, privileged communications, attorney and 
client, § 276, p. 787 

Metaphysically insane, competency, § 57, p. 446 
Method of obtaining knowledge, competency, § 53 
Methods of impeachment, § 4S2 
Mileage, 

See, also, Compensation, generally, ante 
Computation, § 43 
Continuance of trial, § 43 
Daily travel necessary, § 43 
Double mileage, § 43 

Excessive claim corruptly made, penalty, § 48 

Interest or bias, cross examination, § 560, p. 511 

Payment or tender in advance, § 26 

Place of residence, § 43 

Postponement of trial, § 43 

Recovery back of fees paid, § 47 

Residence of witness, § 39 

Second allowance, § 43 

Voluntary attendance, § 36 

Military draft evasion, interest or bias, admissibility 
of evidence, § 568, p. 523, n. 5 
Military induction reports, privileged communica¬ 
tions, § 264, p. 753 
Military offenses, 

Character or reputation, conviction of crime, 
§ 515, p. 439, n. 22 

Conviction of crime, competency, § 67 
Military personnel, interest or bias, appearance as 
witness, § 571, p. 529, n. 17 

Military secrets, privileged communications, § 2G4, 
p. 747, n. 86 

Military service, privileges and exemptions, § 16, p. 
365 

Mill plant condition, dead man’s statute, independent 
facts, § 215(7), p. 668 

Mineral deed, dead man’s statute, validity of deed, 
§ 141, n. 60 

Ministerial officer, subpoena duces tecum, power to 
issue, § 25, p. 378 

Ministers. Clergyman and penitent, generally, ante 
Minors. Children and minors, generally, ante 
Miscarriage, husband and wife, nonaccess, competen¬ 
cy, § 90, p. 488, n. 84 

Miscegenation statute, husband and wife, competency, 
§ 78, n. 29 
Misdemeanors, 

Character or reputation evidence, § 506 
Conviction of crime, § 607, p. 407 
Failure to obey subpoena, § 28 
Misleading evidence, cross-examination, conversation, 
statement or transaction, § 381, n. 67 
Misleading questions, § 328, p. 34 
Misrepresentation, inconsistent or contradictory state¬ 
ments obtained by, § 582 
lilistake 

Credibility of witnesses, false testimony, effect, 
i 469, p. 345 
Dead man’s statute, 

Deeds, f 227(6) 

Wills, § 227(6), p. 707 


Mistake—Continued 

Explanation or correction of testimony, § 318 
Fees or mileage, insufficient sums paid, § 26 
Privilege of witness, waiver of privilege, § 456, 
p. 319 

Privileged communications, attorney and client, 
reformation of deed, § 284, p. 809, n. 29 
Redirect examination, § 419, p. 224 

Mistress, competency, § 78 

Mitigation of damages, cross-examination, 

Breach of warranty, § 388 
Party as witness in civil action, § 394, n. 39 
Mob action, interest or bias, admissibility of evidence, 

§ 5GS, p. 523, n. 5 

Mock marriage, criminal prosecutions, husband and 
wife, competency, § 101, p. 509 
Mode of life, character or reputation, subjects of in¬ 
quiry, § 515, p. 425 

Models, use by witness, § 327, pp. 28-31 
Modem legislation, competency of witnesses, § 50 
Modest language, indecent liberties prosecution, sug¬ 
gestion to child as creating Incompetency, § 119, 
p. 538, n. 35 

Modesty of witness, method of testifying, § 321 
Modification of testimony, § 318 

Redirect examination, § 419, p. 224 
Money, dead man’s statute, payment or transmis¬ 
sion, § 221, p. 687 

Monomania, competency, § 57, p. 448, n. 85 
Moral astigmatism, character or reputation, weighing 
of testimony, § 496 
Moral delinquency, 

CJharacter or reputation, 

Admissibility of impeaching evidence, § 527 
Conviction of crime, § 507, p. 406 
Cross-examination, § 515, p. 422 
Indictment for crime, § 503 
Impeachment of witness, extent of cross-exam¬ 
ination, § 484, p. 374 

Privilege of witness, cross-examination of ac¬ 
cused or party defendant, § 442, p. 274 
Morons. Mental capacity, generally, ante 
Morphine, character or reputation, drug addiction, 
§ 513, p. 420 
Mortgages, 

Amount due, attorney, competency to testify, § 71, 
p. 468 

Contradiction, documentary evidence, § 639, p. 664 
Dead man’s statute, § 165; § 227(6), p. 703 
Derivation of title or interest, § 186, p. 634 
Exceptions, § 215(8) 

Interest, § 177 
Protection, § 208 
Surviving party, § 194 

Fraud, husband and wife, competency, § 91 
Inconsistent or contradictory statements, § 589, p. 
666 

Surviving party, § 194 
Mother, interest or bias, § 549, n. 85 
Motion pictures, 

Admission as unsworn testimony, $ 320, p. 18, 
n. 30 

Contradiction, documentary evidence^ $ 639, p. 
664, m 41 
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Motions, 

Court’s own motion, generally, ante 
Failure to obey subpoena, penalty or forfeiture, 
§28 

Proceeding on, dead man’s statute, § 133, p. 565 
Subpoena duces tecum, § 25, p. 385 
Motives, 

Contradiction, collateral matters, § 633, p. 654, 
n. IT 

Corroborating evidence, § 648, p. 675, n. 58 
Credibility and impeacbment, § 461, p. 326; § 474, 
n. 83 

Cross-examination, § 372 

Accomplice or codefendant, § 401, p. 195 
Persons concerned in criminal prosecution, 

§ 401, p. 186, n. 73 

Impeachment, cross-examination, § 4S4, p. 374; 

§ 485, p. 380 

Inconsistent or contradictory statements, 

Impeaching evidence admissible, § 614, p. 618 
Sustaining witness, § 621, p. 634 
Interest or bias, § 538 

Subpoena duces tecum, refusal to obey, § 27, 
p. 403, n. 63 
Motor vehicles, 

Driving while intoxicated, character or reputa¬ 
tion, conviction of crime, § 507, p. 406, n. 65; 

§ 507, p. 407, n. 71 

Husband and wife, competency, § 98 
Inconsistent or contradictory statements, § 589, 
p. 566, n. 6 

Grounds for impeachment, § 573 
Headlight absence, § 586, n. 91 
Reckless driving, § 593, p. 574, n. 33 
Si)eed, § 580, p. 555 

Privileged communications, accident reports, 
§ 264, p. 757 
Surviving party, § 201 

Multifarious questions, character or reputation, cross 
examination, § 517 

Municipal corporation, adverse party or witness, ex¬ 
amination as on cross-examination, § 367, p. Ill, 
n. 92 

Municipal income tax, privilege of witness, § 444 
Murder. Homicide, generally, ante 
Mutual assessment or benefit associations, dead man’s 
statute, membership, § 185 
Naked trustee, dead man’s statute, § 162 
Name of crime, character or reputation, § 607, p. 411 
Names, 

Addition to subpoena after Issuance, § 22 
Adversary party as witness, examination, § 324 
CJontradictlng witnesses, disclosure, § 634 
Privileged communications. 

Attorney and client, § 283, p. 802 
Physician and patient, § 295, p. 836, n. 2 
Narcotic farm, privileged communications, voluntary 
commitment, § 264, p. 753, n. 49 
Narcotics, 

Character or reputation. 

Admissibility of evidence, § 528, p. 457, n. 90 
Drug addiction, § 613, p. ^0 
Cross-examination, criminal prosecution, § 401, p, 
194 ^ , 

Inconsistent or contradictory statements, im¬ 
peachment warranted, § 578, p. 645, n. 80 
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Interest or bias, cross-examination, § 560, p. ouo, 
n. 54 

Refusal of Judge to compel witness to bare arm, 

§ 119, p. 537, n. 24 
Narrative form testimony, § 325 

Inconsistent or contradictory statements, admissi¬ 
bility as independent evidence, § 588 
National bank officers, privileged communications, 

§ 264, p. 750 

National chief executive, privileges and exemptions, 

§ 16, p. 365 ^ 

National Labor Relations Board, privilege of witness, 
waiver of privilege, § 456, p. 313, n. 89 
National loyalty, character or reputation, subjects of 
inquiry, § 515, p. 425 

Natural law, interest or bias, party to civil action, 

§ 542, p. 481 
Nature of crime, 

Character or reputation, § 607, p. 411 
Privilege of witness, § 437, p. 255 
Nature of evidence. 

Competency, determination of, § 132, p. 557 
Credibility of witnesses, § 468, pp. 339-343 
Cross-examination, § 375 
Privilege of witness, § 436, p. 252 
Nature of interest. 

Dead man’s statute, interested persons, § 168 
Disqualifying, § 122 

Husband and wife, competency, § 82, pp. 475-479 
Interest or bias, cross-examination, § 559, p. 498 
Nature df issues, 

Dead man’s statute, § 133, p. 666 
Privilege of witness, § 433 
Nature of subpoena, § 20 

Nature of writing, refreshing memory, § 358, p. 84 
Naval secrets, privileged communications, § 264, p. 

749 

Nazi, 

Credibility of witness, § 466, n. 92 
Party members, competency, § 64 
Ne exeat application, husband and wife, competency, 
§ 95, p. 497 

Necessary parties, dead man’s statute, § 147 
Necessity, 

Attachment of witness, § 29 
Objection, 

Competency, § 115 
Privileged communications, § 302 
Subpoena, § 20 

Subpoena duces tecum, § 25, p. 376 
Negative evidence. 

Character or reputation. Impeached witness, 
§ 534, p. 468. 

Negligence, 

Dead man’s statute, statutory exceptions, § 215(8) 
Inconsistent or contradictory statements, testi¬ 
mony subject to impeachment, § 579 
Leading questions, § 330, p. 39, n. 38 
Negotiable instruments. 

Contradiction, documentary evidence, § 639, p. 664 
Cross-examination, 

Party to civil action testifying in own behalf, 
§ 399. p. 182 

Persons concerned in criminal prosecution, 
§401, p.191 
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WITNESSES 


Negotiable instruments—Continued 
Dead man’s statute, 5 227(6), p. 699 
Alterations, § 227(6), p. 701 
Assignee, protection, § 208 
Consideration, § 227(6), p. 700 
Delivery of instrument, § 227(2) 

Derivation of title or interest, § ISO 
Endorsements, § 227(6), p. 701 
Endorser and endorsee, § 208 
Execution of instrument, § 227(2) 

Husband and wife, § 191 
Identification, 

Own handwriting, § 227(3) 

Signature, § 243, p. 726, n. 36 
Interest of parties, § 179 
Partnership transactions, § 222 
Party to or holder of commercial paper, § 164 
Place of keeping, § 227(6), p. 700 
Possession of instrument, § 227(2) 

Removal of incompetency, § 240 
Settlement of account, § 227(6), p. 706 
Surviving party, § 193 
Derivation of title or interest, | 189 
Privileged communications. 

Attorney and client, § 281, n. 70 
Husband and wife, § 269, p. 770 
Promissor on forged note, § 121 
Surviving partner, dead man’s statute, 8 134, p. 
569, n. 33 

Surviving party, § 193 

Negotiations, credibility of witness, conduct prior to 
testifying, § 464, p. 332 

Negro, cross-examination, § 368, p. 115, il 18 

Neighborhood, character or reputation. 

Admissibility of evidence, § 527 
Extent of inquiry, § 501 

Place to which knowledge rentes, 8 520, p. 447 
Sustaining evidence, nature, 8 534, p. 468 
Veracity, § 512 

Nephew, interest or bias, 8 649, n. 85 

Nervousness, credibility of witness, medical question, 
§ 466, n. 95 

Neutralizing adverse testimony of own witness, 8 596, 
p. 5S3, n. 13 

New capacity, accused testifying in own behalf, § 323, 
n. 39 

New matter. 

Cross-examination, leading questions, 8 412 
Recross-examination, § 429 
Redirect examination, 8 425 
Leading questions, 8 428 

New promise, dead man’s statute, negotiable instru¬ 
ments, § 227(6), p. 700 

New trial, 

Attendance in support of accused’s motion, 8 S 
Continued attendance under original subpoena, 
§20 

Improper questions by court, effect, 8 347, p. 62 
Inconsistent or contradictory statements, proof of 
former testimony, 8 616, p. 627 

Newspaper articles, 

Inconsistent or contradictory statements, § 589, 
p. 568 

Cross-examination, § 597, p. 586, n. 46 
Impeaching evidence admissible, § 615, p. 621, 
jl75 


Newspaper articles—Continued 

Privilege of witness, reality of danger, § 437, p. 
258, n. 43 

Refreshing memory, § 358, p. 91; § 359 
Newspaper editor or reporter, privUeged communica¬ 
tions, § 259 
Next friend, 

Dead man’s statute, appearance by, 8 152 
Husband and wife, competency in case of spouse 
acting as natural guardian, § 96 
Nickname, preliminary questions, § 344, n. 56 
Nolo contendere, character or reputation on convic¬ 
tion of crime, § 507, p. 410 
Nominal parties. 

Dead man’s statute, ante 

Privileged communications, attorney and client, 
§277 

Non compos mentis. Mental capacity, generally, ante 
Nonaccess, husband and wife, competency, § 90, pp. 
487-^492; § 95, p. 496 

Noncommittal answer as refusal to answer, § 27, pp. 


405, 406 

Nonexistence of facts, peculiar knowledge, § 62 
Nonjudicial proceedings, privileged communications, 
physician and patient, § 301 

Nonprofessional capacity, attorney, competency, § 71, 
p. 468 

Nonresident citizens, seizure of property for contempt 
judgment, § 27, p. 410 

Nonsuit Dismissal and nonsuit, generally, ante 
Nonsupport, criminal prosecutions, husband and wife, 
competency, § 101, p. 505; § 104 
Notarized statements, inconsistent or contradictory 
statements, § 593, p. 572 
Notary public. 

Credibility, presumption, § 459 
Privileged communications, § 264, p. 750 
Attorney and client, § 276, p. 787 

Professional capacity, § 280, p. 794 
Subpoena duces tecum, power to issue, § 25, p. 
378 

Notebook of police officer, inspection of writing used 
to refresh memory, § 362, n. 60 
Notes. Negotiable instruments, generally, ante 
Notice, 

Intention to impeach, § 479 
Purpose of inquiry, § 319 

Notice to deceased, dead man’s statute, § 217, p. 675 
Nuisance, enjoining maintenance, payment or tender 
of fees and mileage, § 26 
Number, 

Accused, right to compulsory process, § 11 
Character or reputation, impeaching witnesses, 
§522 

Character or reputation witnesses, § 55 
Counsel permitted to examine, § 316 
Questions, limitation by court, § 317, p. 16 
Nurses, 

Privileged communications, § 262 
Refreshing memory from hospital records or 
charts, § 358, p. 91 
Oath or affirmation, § 320, pp. 18-23 

Account book verified by, character or reputation 
evidence, § 493 

Affidavit and certificate of attendance necessary 
to compensation, § 44 
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Oath or afBrmation—Continued 

Character or reputation, disregard of obliga¬ 
tion, § 513, p. 420 

Conscientious scruples, § 27, p. 405 
Credibility of witness, matters with reference to, 
§465 

Infant over fourteen, presumption of understand¬ 
ing, § 119, p. 532 

Privilege of witness, claim of privilege, § 450, 
p. 289 

Kefreshing memory, correctness of writings when 
made, § 358, p. 89, n. 65 

Obituary notice, inconsistent or contradictory state¬ 
ments, § 589, p. 568 
Object of cross-examination, § 372 
Objections, 

Competency, §§ 115-119, pp. 624r-544 

Admissibility of evidence, § 119, p. 633 

Answers to interrogatories, § 118, p. 528 

Appeals, § 119, pp. 543, 544 

Burden of proof, § 119, p. 531 

Conduct of examination, § 119, p. 535 

Conviction of crime, § 119, p. 540 

Depositions, § 118, p. 528 

Determination, § 119, pp. 529-544 

Duty to examine, § 119, p. 529 

Examination to determine, § 119, pp. 529-644 

Expert testimony, § 119, p. 634 

Failure to raise question of waiver, § 118, p. 

528 

Feeble-minded persons, § 119, p. 533 
Form of objection, § 117 
Husband or wife, § 118, p. 528 
Infants, presumptions, § 119, p. 532 
Manner of examination, § 119, p. 535 
Matter of objection, § 117 
Necessity for objection, § 115 
Obligations of oath, § 119, p, 539 
Opinion evidence of experts, § 119, p. 534 
Persons who may object, § 116 
Presumptions, § 119, p. 531 
Prima facie evidence, § 119, p. 531 
Religious beliefs, § 119, p. 539 
Subsequent trial of same case, § 118, p. 528 
Time, §§ 116,130 

Waiver, § 118, pp. 526-529; § 128 
Weight and sufficiency of evidence, § 119, p. 

534 

Examination by jurors, § 351 
Forms, ante 

Privileged communications, §§ 302-305, pp. 842- 
849 

Objects of action, competency, determination of, § 132, 
p. 557 

Obligations of oath, competency, examination, § 119, 
p.539 

Observations, 

Cross-examination, accuracy, § 485, p. 380 
Responsiveness of answer, § 353 
Obstetrician, physician and patient relation with via¬ 
ble foetus, § 294, p. 830, n. 41 
Obstructing Justice, failure to obey subpoena, § 28 
Obtaining evidence, credibility of witnesses from 
manner of, § 464, p. 334 


Obtaining goods by false pretenses, conviction of 
crime, competency, § 67 
Husband and wife, § 101, p. 510 
Occupancy of property, dead man's statute, § 218 
Occupation, 

Character or reputation, § 510 

Subjects of inquiry, § 515, p. 425 
Contradiction, admissibility of evidence, § 633, 
p. 655, n. 20 

Credibility of witness, § 461, p. 325 
Cross-examination, 

Character witness, § 387, p. 152 
Defendant in criminal prosecutions, § 396, 
n.57 

Limitation of scope, § 393, p. 171 
Persons concerned in criminal prosecution, 
§401,p.l90,n.26 
Examination, § 317, p. 13 

Excuse from attending in criminal cases, § 16, 
p. 364, n. 65 

Impeachment of witness, cross-examination, § 485, 
p. 378 

Preliminary questions, 5 344 
Privileged communications, attorney and client, 
§ 286 

Sustaining unlmpeached witness, § 473 
Offer of compromise^ privileged communications, at¬ 
torney and client, § 283, p. 805, n. 82 
Offer of evidence, dead man's statute, removal of in¬ 
competency, § 241 

Offer to strike testimony, Inconsistent or contradic¬ 
tory statements, own witness, § 578, p. 541 
Officer’s headgear, inconsistent or contradictory state¬ 
ments, material matters, § 580, p. 554 
Officers making sales, competency, § 114 
Officers summoning or in charge of Juries, competency, 
§ 111 

Official character. Justice of the peace, competency 
to prove, § 105, p. 614 

Official connection with transaction, §§ 105-114, pp. 
513-524 

Official integrity, character or reputation, nature of 
sustaining e^dence, § 534, p. 467 
Official old age assistance files, subpoena duces tecum, 
§ 25, p. 384 

Oil and gas lease, trespass, injunction, § 133, p. 565, 
n. 93 

Old age, credibility of witness, mental capacity, § 461, 
p. 326 

Old age assistance files, subpoena duces tecum, § 25, p. 
384 

Omitted facts, cross-examination, persons concerned 
in criminal prosecution, § 401, p. 186 
Omnibus subpoena duces tecum, § 25, p. 391 
On or off witness stand, refreshing memory, § 357, 

p. 80 

Open court. 

Competency, examination of witness, § 119, p. 539 
Examination of witness, § 317, p. 15 
Opiates, credibility of witnesses, use or influence of 
drugs, I 470 
Opinion evidence. 

See, also, Expert testimony, generally, ante 
Character or reputation, cross-examination ques¬ 
tions, § 517 

Competency issue, S 119, p. 534 
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Opinion evidence—Continned 

CJontradiction, character of evidence adduced, S 
639, p. 662 

Credibility, cross-examination, § 4S5, p. 379^ 
Cross-examination, latitude permitted, § 377, p. 
132 

Cross-examination questions, § 411 
Inconsistent or contradictory statements, § 581 
Cross-examination, § 597, p. 585 
Opinions previously expressed, § 592 
Interest or bias, admissibility of evidence, § 568, 
p. 523 

Party to civil action testifying in own behalf, 

§ 399, p. ISO 

Questions calling for, § 340 
Responsiveness of answer, § 353, p. 76 
Value, cross-examination, § 390 
Opinion of judge, questions by court indicating, § 347, 

p. 60 

Opinions, grand jurors, disclosure, § 107 
Opium, 

Character or reputation, drug addiction, 5 513, p. 
420 

Possession, privilege of witness, § 434, p. 248, 
n. 8 

Opportunity for observation. 

Competency, I 52 
Cross-examination, § 485, p. 380 
Opportunity of witness to purge self of contempt, § 27, 
p. 404 

Opposing witness, interest or bias, § 545 
Opposite party, dead man’s statute, interested per¬ 
sons, § 167 

Opposition, subpoena duces tecum application, § 25, 
p. 387 

Oppressive cross-examination, § 410 

Character or reputation, § 515, p. 441 
Optometrists, privileged communications, physician 
and patient, § 293, p. 825, n. 93 
Order in which examined, control of court, § 317, p. 12 
Order of questions, Interest or bias, cross-examina¬ 
tion, § 561 
Ordinance violation, 

Character or reputation, § 507, p. 409 
Inconsistent or contradictory statements, § 593, 
p. 574, n. 33 

Privilege of witness, liability to prosecution, § 437, 
p. 253 

Organization memberships, interest or bias, cross-ex¬ 
amination, § 660, p. 508 

Organizations, privilege of witness, production of 
books and papers, § 448, p. 281 
Original bond filed by receiver, subpoena duces tecum, 
§ 25, p. 384 
Original entries. 

Corroborating evidence, § 648, p. 673, n. 45 
Dead man’s statute, § 227(6) 

Original subpoena, continued attendance under, § 20 
Orthopedist, privileged communications, § 294, p. 831 
Other conditions, credibility of witnesses, incredible 
or improbable testimony, § 468, p. 341, n. 65 
Other offenses, 

Recross-examination, § 429, n. 96 
Redirect examination, explanatory matter, § 420 
Other proceedings, evidence in, husband and wife, 
competency, i 86 


Own witness, contradiction, §§ 630, 644 
Surprise, § 634 

Cross-examination, § 368, 120 

Impeachment, § 477, pp. 355-362 

Right to cross-examine, § 484, p. 367 
Time, § 481 

Inconsistent or contradictory statements. 
Impeachment, | 578, pp. 537-550 
Laying foundation, § 601; § 604, p. 601; 
i 605, p. 609 
Interest or bias, § 544 

Recall of witness, impeachment purpose, § 4S9 
Ownership of property, 

Cross-examination, § 378, p. 136 
Limitation of scope, § 393, p. 171 
Dead man’s statute, § 217, p. 675 
By deceased, § 220, p. 682 
Inconsistent or contradictory statements, § 5S9, 
p. 565, n. 6 

Grounds for impeachment, § 573 
Paid investigators, competency, § 64, n. 90 
Pain and suffering, dead man’s statute, acts or con¬ 
duct of decedent, § 220, p. 680 
Pandering, leading questions, § 330, p. 40, n. 38 
Papers. Books and papers, generally, ante 
Paranoiac, mental capacity, § 57, p. 447, n. 65 
Pardon, 

Character or reputation, 

Conviction of crime, § 508 

Rebutting effect of evidence, § 634, p. 471 
Rebutting effect of evidence, $ 634, p. 469 
Competency, conviction of crime, § 119, p. 540 
Criminal conviction, restoration of competency, 
§ 68 

Privilege of witness, UabiUty to prosecution, § 437, 
P.254 

Parent and child. Children and minors, generally, 
ante 

Parol evidence, 

Character or reputation, conviction of crime, §§ 
516, 528, 534 

Competency, pardon for criminal act, § 119, p. 540 
Vary written instrument, question affected by 
propriety of evidence called for, § 340 
Parol trust, privileged communications, attorney and 
client, § 277, n. 35; § 284, p. 809, n. 27 
Part of conversation, redirect examination, § 422, 
p. 231 

Partial disclosure, privilege of witness, waiver of priv¬ 
ilege, § 456, p. 319 
Partial insanity, § 57, p. 447, n. 65 
Partial insuflftciency, impeaching evidence^ § 474> n. 75 
Participation in acts by witness. 

Dead man’s statute, § 228 

Inconsistent or contradictory statements, grounds 
for impeachment, § 573 

Parties and persons interested in event, §§ 120-131, pp. 
545-555 

AUbi statute, § 131, p. 553 
Association member of stockholder, § 124 
Baggage, contents or value, § 129 
(Compensation, persons entitled, § 37 
Corporation member or stockholder, § 124 
(Costs of suit, liability for, § 123 
CredibiUty and impeachment, § 476 
Cross-examination, ante 
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Parties and persons interested in event-^Continued 
Dead man’s statute, ante 

Deceased persons, statutory rule, § 131, p. 653 
Defendant, privilege of witness, § 441, pp. 234- 
270 

Defense of usury, § 131, p. 553 
Depositions, § 131, p. 653 
Extent of interest, § 122 
Fine, interest in, § 125 
Forfeiture, interest in, § 125 
Grantor or vendor, § 121 
Husband and wife. 

One spouse incompetent, § 122 
Statutory rule, § 131, p. 553 
Impeachment, extent of cross-examination, § 4S4, 
p. 373 

Inconsistent or contradictory statements, § 575 
Called as witness by adversary, § 578, p. 647 
Laying foundation, § 600; § 604, p. 599 
Interest, § 121 

Interest or bias, § 542, pp. 479-484 

Issuance of subpoenas, S 22 

Liability for costs of suit, § 123 

Nature of interest, § 122 

Parties to actions, § 120 

Party to instrument involved, § 121 

Penalty, interest in, § 125 

Persons required to appear and testify, § 16 

Questions of law and fact, § 121 

Referees, § 121 

Relationship to party affecting competency, 
§§ 69-74, pp. 463-469 
Release of interest, § 128 
Reward, interest in, § 125 
Salvors, § 129 

Statutory rule of competency, § 131, pp. 550-555 
Subject matter, § 129 
Testimony against interest, § 127 
Testimony in person, § 131, p. 553 
Time for objections, § 130 
Time of interest, § 126 
Time of testifying, § 131, p. 553 
Usury, defense of, § 131, p. 653 
Value of baggage, § 129 
Vendor or grantor of property, § 121 
Waiver, objections to witness, § 128 
Witness on own behalf, § 323 
Partisanship. Interest or bias, generally, ante 
Partition action, competency, statutory rule, § 131, p. 
552, n. 21 

Partly objectionable questions, § 343 
Partly unresponsive answer, § 363, p. 77 
Partners and partnerships, 

Accounting, cross-examination questions, § 411, n, 
74^ 

Credibility of witnesses, acts of partner, j 470 
Dead man’s statute, §§ 160,181, 222 
Bootes of account, § 227(6), p. 706 
Claims of creditors, § 222 
Existence of partnership, § 222 
Surviving partner, § 200 
Protection, §§ 205, 211 

Dissolution, cross examination, party to civil ac¬ 
tion testifying in own behalf, S 399, p. 182, 
n. 51 


Partners and partnerships—Continued 

Existence, inconsistent or contradictory state¬ 
ments, grounds for impeachment, § 673 
Interest or bias, business relations, § 551 
Privilege of witness, 

Persons who may claim, § 451, p. 290 
Production of books and records, § 448, p. 284, 
n. 47; § 448, p. 285 
Privileged communications, 

Copartners, S 257 

Physician and patient, § 294, p. 831 
Subpoenas duces tecum, setting aside or vacat¬ 
ing, § 25, p. 396 
Surviving partner, § 200 
Past life, 

Character or reputation, subjects of inquiry, 5 515, 
p. 424 

Cross-examination, limitation of scope, § 393, 
p. 170, n. 18 

Impeachment, extent of cross-examination, § 484, 
p. 371, n. 31 

Past recollection recorded, § 357, p. 80 
Pastor, church or religious society, dead man’s stat¬ 
ute, § 185 

Patent infringement action, affidavit of attorney, § 71, 
p. 466, n. 25 

Patent office, privileged communications, § 264, p. 760 
Patent solicitor or expert, privileged communica¬ 
tions, attorney and client, § 276, p. 786 
Paternity. Illegitimate children, generally, ante 
Path of bullet, leading questions, § 336, n. 68 
Paving certificate lien foreclosure, interest or bias, 
opposing witness, § 645, p. 486, n. 32 
Pawn tickets, cross-examination, persons concerned 
in criminal prosecution, § 401, p. 191 
Payee and payor. Negotiable instruments, generally, 
ante 
Payment, 

Clerk of court exacting from defendant before is¬ 
suing subpoena, § 22 
Fees, § 26 

Husband and wife, agency, § 83 
Inconsistent or contradictory statements, grounds 
for impeachment, $ 573 

Legacy, dead man’s statute, competency after, 
§175 

Mileage, § 26 

Money, dead man's statute, § 221, p. 687 
Privileged communications, physician and patient; 
§ 294, p. 831 

Sales, cross-examination, § 388 
Peace, character or reputation, § 513, p. 418 
Peace bond, cross-examination, persons concerned in 
criminal prosecution, § 401, p. 188, n. 5 
Peace officers, competency, § 64 
Pecuniary interest. Interest or bias, generally, ante 
Pedestrian’s position, inconsistent or contradictory 
statements, material matters, § 580, p. 554 
Pedigree, dead man’s statute, 

Family history, § 215(5) 

Independent facts, § 215(7), p. 669 
Penalties. Fines and penalties, generally, ante 
Pending proceeding. 

Cross-examination, § 560, p. 514 
Dead man’s statute, time death occurs or Incom¬ 
petency arises, g 138 
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Pending proceeding—Continued 

Interest or bias, cross-examination, § 560, p. 514 
Privileged communications, attorney and client, 

§ 2S9 

Subpoena duces tecum, in what proceedings issu¬ 
able, § 25, p. 379 

Penitentiary confinement, character or reputation, 
subjects of inquiry, § 515, p. 435 
Per diem. Compensation, generally, ante 
Period covered, subpoena duces tecum, form and con¬ 
tents, § 25, p. 390 

Period of attendance, compensation, § 41 
Perjury, 

Character or reputation, 

Conviction of crime, § 507, p. 406, n. 68; § 507, 
p. 408 

Effect of impeachment, § 537 
Indictment for crime, § 503 
Weighing of testimony, § 496, n, 48 
Competency, conviction of crime, § 67; § 119, 
p. 540 

Congressional committee, cross-examination, ir¬ 
relevant or immaterial matters, § 386, p. 148 
Credibility of witnesses. 

Conduct in connection with prior trial, § 464, 
p. 335 

Effect of false testimony, § 469, p. 344 
Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 508 
Cross-examination, criminal pi*osecution, § 401, 
p. 194 

Dead man’s statutes, purpose, § 132. p. 559 
Effect and weight of testimony, § 458, p. 321 
Inconsistent or contradictory statements, trial of 
different case or proceeding, § 594, p. 579, 
n. 81 

Opportunity for as discrediting witness, § 470, 
n. 18 

Privilege of witness, § 436, p. 251 

Liability to prosecution, § 437, p. 254 
Nature of crime, § 437, p. 256 
Refusal to answer, effect, § 455 
Permission not to attend unless convenient, § 19 
Person administering oath to witness, § 320, p, 20 
Personal convenience, persons required to appear and 
testify, § 14 

Personal credibility, defined, § 458, p. 322 
Personal experiences, character or reputation, 

Basis of testimony of impeaching witness, § 521 
Competency of sustaining witness, § 533 
Personal injuries, 

Dead man’s statute, 

Removal of incompetency, § 241, p. 723, n. 11 
Statutory exceptions, § 215(8) 

Husband and wife, competency, § 97 
Physical demonstration or illustration, § 321 
Privileged communications, husband and wife, 
§ 269, p. 771 

Personal interest, dead man’s statute, executor or 
administrator, § 155 
Personal knowledge, § 52 

Refreshing memory, § 358, p. 84 
Personal recognizance, § 32 
Personal relationship. 

Competency, § 69 

Privileged communications, §§ 254-265, pp. 741-761 


Personally distasteful disclosure, refusal to answer, 

§ 430 

Persons charged with same offense, privilege of wit¬ 
ness, § 443 
Pertinent questions, 

Cross-examination, refusal to answer, § 374 
Duty to testify or answer, § 430 
Petit larceny, 

Character or reputation, conviction of crime, 

I 507, p. 407, n. 71 

Conviction of crime, competency, § 67 
Phonographic recordings, inconsistent or contradic¬ 
tory statements, impeaching evidence, § 613, n. 12 
Photographs, 

Contradiction, 

Documentary evidence, § 639, p. 664 
Laying foundation, § 634, n, 31 
Correctness, § 53 

Corroborating evidence, § 648, p. 671, n. 27 
Cross-examination, § 378, p. 136 
Use, § 405 
Identification, 

Cross-examination, limitation of scope, § 393, 
p. 167, n. 89 

Refreshing memory, § 358, p. 83, n. 8 
Privilege of witness, § 447, n. 4 
Privileged communications, attorney and client, 

§ 283, p. 801, n. 24 
Refreshing memory, § 358, p. 90 
Subpoena duces tecum, § 25, p. 384 
Photostatic copies, Inconsistent or contradictory 
statements. Impeaching evidence admissible, § 615, 
p. 621, n. 72 
Physical condition, 

Credibility of witness, cross-examination, § 486 
Cross-examination, 

Facts contrary to testimony, § 379 
Limitation of scope, § 393, p. 171 
Deceased, dead man’s statute, § 220, p. 683 
Examination of witnesses under, § 322 
Excused from attendance, § 16, p. 364, n. 65 
Inconsistent or contradictory statements, 
Explanation, § 621, p. 635 
Grounds for impeachment, § 573 
Privilege of witness, § 447 
Privileged communications, 

Attorney and client, § 283, p. 804 
Husband and wife, § 269, p. 770 
Physician and patient, examination of person 
charged with crime, § 294, p. 829 
Responsiveness of answer, § 353, p. 75 
Physical demonstration, 

Cross-examination, § 408 
Method of testifying, § 321 
Physical facts or laws, 

Credibility of witnesses, incredible or Improbable 
testimony, § 468, p. 340 

Interest or bias, party to civil action, § 542, p. 
481 

Physical pain, credibility of witness, mental capacity, 
§ 461, p. 326 

Physical threats, interest or bias, cross-examination, 
§ 560, p. 51o 

Physically handicapped witnesses, leading questions, 
S 332 


902 



WITNESSES 


Physicians and surgeons, 

Abortion actions, husband and wife, competency, 
§75 

Certificate, inconsistent or contradictory state¬ 
ments, § 589, p. 667 

Character or reputation, conformity to ethics of 
profession, § 513, p. 420, n. 71 
Competency, § 72 

Explanation of former statement or testimony, 

§ 364, n. 6 

Inconsistent or contradictory statements, impeach¬ 
ing evidence, § 613 
Interest or bias. 

Cross-examination, § 560, p. 507 
Personal injury suits, § 546 
Ofl&ce reports, cross-examination, introduction in 
evidence, § 406, n. 14 

Privileged communications, § 254; §§ 293-^01, pp. 
823-842 

Acquisition of information, § 300 
Action by physician for compensation, § 301 
Actions or proceedings in which privilege may 
be claimed, § 301 

Actual treatment, necessity, § 295, p. 835 
Advice by physician, § 295, p. 836 
Ailments of patient, § 298 
Autopsical examination, § 296, p. 837 
Blackening of character, § 295, p. 832 
By whom information acquired, § 294, p. 830 
Common law, § 293 
Compensation of physician, § 301 
Competency, § 72 
Condition of patient, § 298 
Confidential nature, § 296 
Consent of patient, § 294, p. 831 
Contest of will, § 301 
Criminal proceedings, § 301 
Criminal purpose, communication in further¬ 
ance, S 297 

Death, termination of relation, § 294, p. 829 
Disgrace of memory, § 295, p. 832 
Duration, § 293 

Employment, fact of, § 295, p. 835 
Employment by patient, § 294, p. 830 
Examination of parts removed, § 295, p. 837 
Existence of relation, § 294, pp. 827-^31 
Expert testimony, § 295, p. 837 
Fact of employment, treatment, etc., § 295, p. 
835 

Guardianship proceedings, § 301 
Hearing of third persons, § 299 
Husband and wife, § 270, p. 774 
Information necessary to treat or act, § 295, 
p. 833 

Inquisitions in sanity, § 301 
Internes, § 294, p. 831 
Knowledge of patient, § 294, p. 831 
Manner of acquiring information, § 300 
Matters to which privilege extends, § 295, pp. 
831-837 

Necessity of information in order to treat or 
act, § 295, p. 833 
Nonjudicial proceedings, § 301 
Objections, §§ 302-^05, pp. 842-^9 
Parties Who may waive protection, § 307 
Partner of physician, § 294, p. 831 


Physicians and surgeons—Continued 

Privileged communications—Continued 

Parts removed, examination, § 295, p. 837 
Party who may object, § 303 
Payment for services, § 294, p. 831 
Presence of third persons, § 299 
Probate of will, § 301 

Professional duties, rdation of information, 

§ 295, p. 832 

Referee, proceedings before, § 301 
Relation of information to professional duties, 

§ 295, p. 832 

Statements of third persons, § 294, p. 829 
Testimony of patient, § 293 
Treatment by physician, § 295, p. 836 
Vital statistics. § 293 

Workmen’s compensation proceeding, § 301 
Privileges and exemptions, § 16, p. 365 
Pictures, use by witnesses, § 327, pp. 28-31 
Place, 

Character or reputation. 

Conviction of crime, § 507, p. 411 
Extent of inquiry, § 501 
Sustaining evidence, to which related, § 534, 
p. 468 

•Embraced in inquiry, cross-examination of char¬ 
acter witness, § 387, p. 152 
Holding court, form and contents of subpoena, 

§ 21 

Inconsistent or contradictory statements, laying 
foundation for proof, § 605, p. 606 
Production, subpoena duces tecum, § 25, p. 392 
Service of subpoena, § 23 
Transaction, cross-examination, § 383 
Waiver, privileged communications, protection, 

§ 309 

Plans and specifications. 

Subpoena duces tecum, § 25, p. 384 
Use by witness, § 327, pp. 28-31 

Plats, refreshing memory, § 358, p. 90 
Plea of guilty, character or reputation, conviction of 
crime, § 507, p. 410 
Pleadings, 

Attachment of witness, § 29 
Compensation, remedies to enforce payment, § 46 
Corroborating evidence, § 648, p. 672 
Credibility of witnesses, inconsistent testimony, 
§ 468, p. 343 

Cross-examination, statements and admissions by 
witness or others, § 380 
Failure to obey subpoena, damages for, § 28 
Habeas corpus, § 30 

Inconsistent or contradictory statements, § 593, 
p. 573 

Cross-examination, § 596, n. 25 
Laying foundation, § 599; § 604, pp. 599, 
601 

Rebuttal evidence, § 620 

Mental incompetence allegation, duty to examine 
party, § 119, p. 531 
Privileged communications. 

Attorney and client, § 283, p. 806 
Waiver, defined, § 310, p. 859 
Refreshing memory with writings connected with 
legal proceedings, § 358, p. 92 
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WITNESSES 


Plenary legislative power, competency of witness, 

prescribed, § 50 +a 

Plenary power to punisb for contempt for refusal to 

Poisoningf* criminal prosecutions, husband and wife, 
competency, § 101, p. 507 
Police, 

Character or reputation, . koa n 

Competency of impeaching witness, § o^u, p. 

447 

Conviction of crime, § 507, p. 410 
Compensation, persons entitled, § 38 
Disciplinary proceedings, inconsistent or con¬ 
tradictory statements before grand jury, 

§ 594, p. 576, n. 52 ^ 

Expulsion, character or reputation, extent or 
inquiry, § 515, p. 424 
Interest or bias, § 553 
Notes, cross examination, use, § 40o, n. 4 
Privileged communications, husband and 

presence or hearing of third person, § 2Tl, 
n 71 

Report, inconsistent or contradictory statements, 
form, I 585, n. 70 

Police commissioner, subpoena duces tecum, to wnom 
directed, § 25, p. 380, n. 2 

BoS^forfeiture, character or reputation evidence, 

§ 507, p. 410 . , 

Inconsistent or contradictory statements, proof of 
former testimony, § 616,^p. 628 
Police justices, competency, § 105, p. 514 
Police memoranda, refreshing memory, § 3o8, p. an 
Political leaders, interest or bias, cross-examination, 

« 660, p. 504, n. 61 , 

Political oi^anlzations, interest or bias, cross-exami¬ 
nation, i 560, p. 508 

Polygamy, criminal prosecutions, competency of 
spouse to testify against other, $ 101, p. o07 
Position of employment, character or reputation, mis- 
use, § 509 

Position of parties, ^ kkit 

Competency, determination of, § 132, p, 557 
Record, dead man’s statute, § I'iS 
Positive certainty, character or reputation witnesses, 

§55 

Positiveness of witness, credpllity,^! 466 
Possession of documents, 125, p- 395 

Dead man’s statute, written instrument, S 22 <(2) 
Memoranda, competency, § 52 
Subpoena duces tecum application, § 2o, p. 
Possession of property, dead man’s statute, § -IS 

By deceased, § 220, p. 682 , ^ „,i 4 . 

Possesion of third person, dead man’s statute, writ¬ 
ten instrument, I 227(2) 

Possession of weapon, inconsistent or wutr^lctory 
statements, grounds for impeachment, § 

Possibility of flight, security for appearance, amount, 

c 32 

Post litem motam rule, inconsistent or ronteadlctory 
statements, impeaching evidence admissible, f 614, 
p. 618 

Postal employees, privilege of witness, persons who 
may assert, $ 451, p. 2^, n. 61 _ 

Postal money orders, privileged communications, 
copies of records, S 264, p. 764 


Postcards, contradiction, laying foundation, f 634, 

PnitoMters, orivileged communications, | 264, p. 749 
ISSr^x holders, record of names, subpoena 
duces tecum, § 25, p. 384 
Postponement of trial. 

Compensation, § 36 
Mileage and expenses, § 43 
Potential defendant, privilege of witness, § 436, p. -o-, 
n 49 

Poverty, excuseable nonattendance, § 19 _ -v-t*- 

Power of attorney, dead man’s statute, admissibility 
of instruments, I 227(7), n. 13 
Power to issue, subpoena duces tecum, § 2^ p. 377 
Practical purpose, privilege of wltn^ § 43-, n. ^ 
Preceptlon powers, credibility of witness, S 461, p. 
326 u. 40 

Preciseness, subpoena duces tecum, § 25, p. 390 
Precision, inconsistent or contradictory ^tements, 
laying foundation for proof, § 605, p. 606 
Precocious child, competency, I 58, p. 450, n. 95 
Preference, persons required to appear and testify, 

A 

Pregnancy, husband and wife, physical condition, 
competency, § 86 , ^ 

Pregnant questions, examination by Jurors, $ 3oi 
Prejudice. Interest or bias, generaUy, ante 
Prejudicial questions, character or reputation, extent 
of inquiry, § 515, p. 423 
Preliminary examination. 

Inconsistent or contradictory statements, § 594, 

P- ^ « 

Adverse witness, laying foundation for proof, 

§ 605, p. 607 

Cross-examination, § 596 
Impeaching evidence, § 613 
Laying foundation, § 599, n. 1 
Proof of former testimony, § 616, p. 624 
Juvenile witness by court, § 347, p. 63; § 348, p. 66 
Privilege of witness, accused or party defendant, 

§441, p. 270 ^,14. 

Privileged communications, attorney and client, 

289 


Preliminary examination statements, cross-examina- 

Preliminary inquiry, character or reputatio^ com¬ 
petency of impeaching witness, § 520, p. 447 
Preliminary motion to quash subpoena, § 19 
Preliminary proceedings, dead man’s statute, ap- 
plicabUlty, § 133, p. 666 . 

Preliminary proof, contradiction, admissibility of evi¬ 
dence, S 039, p. 660 
Preliminary questions, § 3^ 

Character and reputation, § 345 

Leading questions, § 335 

Privilege of witness, § 436, p. 252, n. * * 

Privileged communications, objections, § 302 
Premarital rape, husband and wife, competency, § 101, 
p. 509 

Prepayment of compensation, §^35 

Prescription, corroborating evidence, § 648» p. 674 

U, 36 . nCiA 

Prescription dert, privllegea conununicatioiis, S 2^4, 

Pre^S^of deceaseo, dead man’s statute, acts of 
witness, 1217, p. 678 
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WITNESSES 


Presence of third persons, 

Dead man’s statute, § 226 
Privileged communications, 

Attorney and client, § 290 
Physician and patient, § 299 
Presentation of evidence, cross-ezamination party to 
civil action testifying in own behalf, § 399, p. 183 

President of United States, 

Privileged communication, § 264, p. 749 
Privileges and exemptions, § 16, p. 365 
Presumptions, 

Certificate for compensation, § 48 
Character or reputation, § 491 
Commitment order, regularity, § 33 
Competency, § 119, p. 531 
Concealment of records, § 25, p. 393, n. 52 
Contempt proceedings, innocence, § 27, p. 408, 
n. 22 

Continuance of bad character, § 500 
Credibility, § 459 

Defendant, § 401, p. 192, n. 46 
Cross-examination, abuse of discretion, § 404, 
p. 205 

Dead man’s statute, objections, § 251 
Detention order, regularity, § ^ 

Fraud, dead man’s statute, § 132, p. 563 
Impartial exercise of court’s power to examine 
witnesses, § 347, p. 62 
Interest or bias. 

Defendant in criminal case, § 643 
Employment or professional engagement, 
§ 551 

Sufl9.ciency of evidence, § 670, n. 9 
Knowledge of facts, § 52, n. 55 
Oath or afilrmation, binding effect, § 320, p. 20 
Official court stenographer’s ability, § 616, p. 625, 
n. 11 

Privilege of witness, 

Guilt, S 441, p. 268 
Knowledge of right, § 449, p. 287 
Refusal to answer, effect, § 455 
Validity of statutes, § 434, p. 248 
Waiver, 5 456, p. 314 
Privileged communications. 

Attorney and client, § 283, p. 800 
Exercise of right, § 303 
Objections, § 304 
Physician and patient, § 297 
Waiver, § 306 

Voluntary remarks of witness, § 356 

Pretrial proceeding, 

Competency, determination, § 119, p. 636 
Prlvil^e of witness, § 433 

Determination of right to privilege, § 454, 
p. 304 

Persons who may claim, § 451, p. 295 
Production of books and papers, § 448, p. 281 
Reason for claim, § 453 
Waiver of privilege, § 466, pp. 310, 316 
Subpoena duces tecum, § % p. 379 
Previous conviction, impeachment of witness, extent 
of cross-examination, S 484^ p. 374, n. 66 
Price administrator, privileged onmnunications, | 264, 
p. 748, XL 92 


Price control, ^ ^ 

Character or reputation, income tax prosecution, 

§ 513, p. 419, n. 70 
Privilege of witness, § 444, n. 46 
Price list, refreshing memory, 5 358, p. 91 
Priest Clergyman and penitent, generally, ante 
Prima facie evidence, privilege of witness, validity of 
statutes, § 434, p. 248 
Principal and agent 

Attorney and client, generally, post 
Contradiction, § 630 
Corporation, dead man’s statute, § 147 
Cross-examination, 

Details of matters testified to, § 382 
Statements or admissions by witness or 
others, § 380 

Dead man’s statute, §§ 178,180 

Agent of decedent or incompetent, § 230 
Bills and notes, § 227(6), p. 700 
Derivation of title or interest, § 190 
Existence of agency, § 222 
Person represented by decedent, § 212 
Removal of incompetency, § 240 
Surety of decedent, protection, S 214 
Surviving party, §§ 199, 201 
Transactions, § 222 
Derivation of title or interest, § 190 
Inconsistent or contradictory statements, § 575 
Admissibility as independent evidence, § 588 
Admissibility of Impeaching evidence, § 614, 
p. 617 

Grounds for impeachment, § 573 
One spouse for another, § 83 
Party to suit, compensation, persons entitled, $ 37 
Privilege of witness, production of books and 
papers, § 448, p. 283 
Privileged communications, § 260 
Husband and wife, § 269, p. 772 
Surviving party, §§ 199, 201 
Prior arrest. 

Cross-examination, 

Character witness, § 387, p. 160 
Persons concerned in criminal prosecution, 
§ 401, p. 188 

Prior trial, credibility of witnesses, conduct in con¬ 
nection with, § 464, p. 334 

Prior will, beneficiaries under, dead man’s statute, 
§ 175 

Prior written statement, inconsistent or contradictory 
statements, effect of admission, § 610 
Prison record, character or reputation, conviction of 
crime, evidence, § 628, p. 459 
Prisoners, 

Attendance, § 14 
Competency, 5 65 

Depositions substituted for testimony, $ 10, n. 6 
Habeas corpus, § 30 
Personal attendance, § 10, n. 6 
Private business, privilege of witness, § 480 
Private detectives. 

Interest or bias, S 653 

Privileged communications, attorney and client, 
presence of third person, § 290, p. 820, n. 41 
Private investigator, privilege of witness, S 430, n. 20 
Private opinion, character or reputation, basis of 
testimony of Impeaching witness, i 521 
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WITNESSES 


Private records, contradiction, docmnentary evidence 
8 639, p. 665 

Private secretary, adverse party or witness, examina¬ 
tion as on cross-examination, § 367, p. 113, n. 94 
Privilege of witness, §§ 430-457, pp. 239-320 
Accomplices, § 443 

Accused or party defendant, § 441, pp. 264-270 
Admission by failure to deny, statutes, § 434, 
p. 247 

Alibi statute, § 434, p. 24S 
Asking of questions, § 436, p. 252 
Attorneys, possession of books and papers, § 448, 
p. 2S5 

Bar of prosecution by statute of limitations, 
§ 438 

Books and pajiers, production, § 448, pp. 280-286 
Burden of proof, ante 

Calling and swearing as witness, § 436, p. 251 
Caution to witness, § 449 
Civil actions, tending to subject, § 446 
Claim of privilege, § 450, pp. 288-291 
Co-defendants, § 443 
Communist party, ante 
Compulsory testimony, § 439, pp. 259-263 
Congressional committee, ante 
Constitutional provisions, § 432 
Contempt proceedings, accused or party defend¬ 
ant, 8 441, p. 268 
Corporations, § 431 
Cross-examination, § 440 

Accused or party defendant, § 442, pp. 272- 
274 

Limitation of scope, § 393, p. 170, n. IS 
Degrading witness, answers tending, § 445 
Deportation proceedings, ante 
Determination of right to privilege, § 454 PP* 
299-307 

Discharge from employment, effect, § 455 
Disciplinary proceeding, § 441, p. 269 
Discovery, § 436, p. 253 

District attorney, quashal of subpoena duces 
tecum, § 25, p. 398, n. 20 

Divorce proceedings, accused or party defendant, 
§ 441, p. 268 

Duty to testify or answer, § 430 
Effect of refusal to answer, § 455 
Election to testify, § 441, p. 268 
Elections, ante 
Embezzlement, ante 

Equitable right to immunity, § 439, p. 263 

Extent of protection, § 449 

Pines and penalties, ante 

Forfeitures, ante 

Good faith, § 435 

Grand jury, ante 

Guilt presumption, accused or party defendant, 
§ 441, p. 268 

Immunity granted, § 439, pp. 259-263 
Incrimination, § 431, pp. 240-243 
Incriminatory possession of books and papers, 
§ 448, p. 285 

Inquisitorial examination, accused or iiarty de¬ 
fendant, § 441, p. 270 

Liability to prosecution, § 437, pp. 253-259 
Manner of waiver, 8 456, p. 311 
Motive, 8 435 


Privilege of witness— Continued^ 

Nature of crime, § 437, p. 255 ^ 

Nature of evidence, § 436, p. 252 

Nature of proceedings, § 433 

Obligation to make full disclosure, § 456, p. 318 

Order of immunity by court, 8 439, p. 263 

Partnership records, production, § 448, p. 285 

Party as witness on own behalf § 323 

Party defendant, § 441, pp. 264-270 

Pecuniary loss, tending to subject, § 446 

Penalty, answers tending to subject, § 444 

Perjury, ante 

Persons charged with same offense, § 443 
Persons protected, § 431 
Persons who may claim, § 451, pp. 291—296 
Physical examination, § 447 
Preliminary examination, accused or party de¬ 
fendant, 8 441, p. 270 
Presumptions, ante 

Prima facie evidence, statutes as to, § 434, p. 248 
Proceedings to which applicable, § 433 
Production of books and papers, 8 448, pp. 280-286 
Promise of immunity, § 439, p. 263 
Protection of witness, remedies against subse¬ 
quent use of evidence, § 457 
Publicity to exercise of privilege, § 455 
Reality of danger, § 437, p. 256 
Refusal to answer, effect, § 455 
Ridicule, exposure, § 445 
Scope and extent, § 436, pp. 250-253 
Self-incrimination, § 431, pp. 240-243 
Statement of reason for claim, § 453 
Statute of limitations, bar of prosecution by, 8 438 
Statutory provisions, 8 432 
Subsequent use of evidence, protection of witness, 
§ 457 

Subversive activities control act, 8 434, p. 248 
Swearing as witness, 8 436, p. 251 
Taxes, post 

Time for claiming, 8 452 
Trade secrets, 8 446 
Validity of statutes, § 434, pp. 246-250 
Voluntary production of books and papers, 8 448, 
p. 285 

Waiver of privilege, § 456, pp. 309-320 
Zealous court protection, 8 435 
Privileged character, documents sought to be pro¬ 
duced, § 25, p. 394 

Privileged communications, §8 252-^14, pp. 738-870 
Accident reports, § 264, p. 757 
Accountants, ante 

Admissibility of evidence, objections, § 304 

After death of privileged person, waiver, § 807 

Airplane accidents, reports, 8 264, p. 759 

Alienation of affections, ante 

Attesting witnesses, § 252 

Attorney and client, ante 

Banker and depositor or customer, § 256 

Burden of proof, objections, § 304 

Cessation of relation, effect of, § 252 

Common carrier, accident reports, § 264, p. 760 

Communications not privileged, § 252 

Conflict of laws, § 253 

Construction and operation, ante 

Contract relations, 8§ 254-265, pp. 741-761 

Copartners, 8 257 
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Privileged communications—Continued 

Correspondence, tax fraud or evasion, § 264, 
p. 756 

Gotenants, § 257 
Criminal proceedings, ante 
Definitions, waiver, § 310, pp. 856-868 
Depositions, waiver, defined, § 310, p. 859 
Detectives, § 258 

Disclosure for protection of witness, § 312 
Disclosure to third person, waiver, defined, § 310, 
p. 865 

Discovery, ante 
District attorneys, ante 
Duration of privilege, § 305 
Effect of waiver, § 314 

Entry, proof of, waiver of protection, § 310, p. 866 
Evidence, objections, § 304 
Exceptions to general rule, § 252 
Express agreement or contract, waiver, § 310, 
p. 859 

Express waiver, necessity, § 308 

Failure to object, waiver, defined, § 310, p. 860 

Fiduciary relations, §§ 254-265, pp. 741-761 

Files, public records and files, § 264 

Grounds of privilege, | 252 

Guardians, ante 

Husband and wife, ante 

Income tax, ante 

Inconsistent or contradictory statements, § 585 
Impeaching evidence admissible, § 614, p. 618 
Letters, § 591 

Inheritance tax report, § 264, p. 756 
Insurance applications, waiver, defined, § 310, 

p. 866 

Interrogation by privileged person, waiver, de¬ 
fined, § 310, p. 863 

Legislative committee testimony, § 265 
Letters, ante 

Limited waiver, § 311, n. 59 
Loss. §§ 306-314, pp. 849-870 
Master and servant, § 260 
Mental capacity, ante 
Nature of privilege, S 252 
Necessity for express waiver, § 308 
Newspaper editor or reporter, § 259 
Nurse, professional nurse, § 262 
Objections and determination, §§ 302-305, pp. 
842—849 

Parties who may waive protection, § 307 

Partners, copartners, § 257 

Party who may object, § 303 

Personal relations, §§ 254r-265, pp. 741-761 

Physical condition, ante 

Physicians and surgeons, ante 

Place of waiver, § 309 

Pleadings, waiver, defined, § 310, p. 859 

presumptions, objections, § 304 

Prevention of injustice, § 312 

Principal and agent, § 260 

Professional nurses, § 262 

Prosecuting attorney, § 265 

Public officer, § 264, pp. 747-760 

Disclosure necessary to act, § 313 
Parties who may waive protection, § 307 

Public records and files, i 264 
Becords, § 264 


Privileged communications—Continued 
Bevenue matters, § 264, p. 755 
Spiritual adviser, § 263 
State secrets, § 264, pp. 747-760 
Stenographer or confidential clerk, § 260 
Subscription of instrument, waiver, § 311 
Tax and revenue matters, § 264, p. 755 
Telegraph or telephone messages, § 261 
Testimony by privileged person, waiver, defined, 

§ 310, p. 861 
Time, post 

Waiver, §§ 306-314, pp. 849-870 
Weight and sufficiency of evidence, objections, 
§304 

Will contest, post 
Wills, post 

Workmen’s compensation, post 
Privileged documents, cross-examination, refusal to 
answer, § 374, n. 73 
Privileged matters, 

Cross-examination, § 378, p. 137 
Befusal to testify, § 27, p. 404 
Privileged writings, refreshing memory, § 358, p. 84 
Probability of testimony, . 

Cross-examination, persons concerned in criminal 
prosecution, § 401, p. 187 

Impeachment of witness, cross-examination, § 485, 
p. 377 

Probable cause existence, inconsistent or contradic¬ 
tory statements, grounds for impeachment, § 573 
Probate proceedings. Will contest, generaUy, post 
Probation, 

Character or reputation, 

Admissibility of evidence, § 528, p. 461 
Conviction of crime, § 507, p. 414 
Interest or bias, admissibility of evidence, § 568, 
p. 522, n. 99 

Process, 

Persons required to appear and testify, § 14 
Befreshing memory from writings connected with 
legal proceedings, § 358, p. 92 
Service of process, generally, post 
Procurement, husband and wife, divorce proceedings^ 
competency, § 95, p. 498 

Procuring mock marriage, criminal prosecutions, hus¬ 
band and wife, competency, § 101, p. 509 
Production of books and papers, §§ 19-34, pp. 368-421 
Privilege of witness, § 448, pp. 280-286 

Accused or party defendant, § 441, p. 266 
Privileged communications, attorney and client, 
§ 283, p. 806 

Befreshing memory, § 362 
Subpoena duces tecum, § 25, pp. 376-398 
Professional organization membership, interest or bi¬ 
as, cross-examination, § 560, p. 508 
Professional person. 

Compensation of experts, § 42 
Privilege of witness, disciplinary proceeding, 
§ 441, p. 269 

Privileged communications, § 262 
Privileges and exemptions, § 16, p. 365 
Professional relationship, 

Competency, § 70 
Interest or bias, § 551 

Profit or loss, computations, method of testifying, 
§ 321 
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Prolonged examination, 

By judge, 1347, p. 60 
Discretion of court, § 317, p. 16 
Promise to tell the truth, child witness, § 320, p. 21 
Promissory notes. Negotiable instruments, general¬ 
ly, ante 

Prompting of witness, credibility, 

L)per ^davlt, credibility of witnesses, conduct 
prior to testifying, § 464, p. 332 
Property, husband and wife, privUeged communica¬ 
tions, § 269, p. 770 

Property value, dead man’s statute, § 

Propriety, _ . ^ 

Amount of security for appearance, S d- 
Evidence called for by question, § 3^_ 
Examination, discretion of court, § 31<, p. 10 
Prosecuting attorneys, 

Competency, S 113 ^ - 

Inconsistent or contradictory statements, proof of 
former testimony, § 616, p.^626 
Privileged communications, § 265 . , ^ 

Prosecution bond, dead man’s statute, principal and 

surety, § 178 . ^.4 « ci 

Prostitute, competency as witness, § 64, n. 

Prostitution, ^ 

Character or reputation, § oOd 

Subjects of inquiry, § 515, p. 426 
Conviction of crime, competency, I 67 
Criminal prosecutions, husband and wife, com¬ 
petency, § 101, p. 609 

Cross-examination in criminal prosecution, § 401, 
p. 193, n, 50 

Interest or bias, immoral relations, § 

Privilege of witness, nature of crime, § 4d7, p. 
Protection, 

Dead man’s statute, generally, ante 
Intimidation or discrediting efforts, § 31*, p. lo 
Province of jury, cross-examination questions, § 411 
Psychiatric examination, 

Discretion of court, competency inquiry, $ iiy, P< 
535, n. 18 

Privilege of witness, § 436, p. 253 
Psychopathic personality, credibility of witness, § 461, 
p. 327, n. 56 

Public accountant, privileged communications, § 255 

Public *SSioyees, privileges and exemptions, § 16, 
p.364 

Public expense, , 

Accused, right to compulsory process, § 11 

Attendance, § 7 

Public improvement petition, inconsistent or contra¬ 
dictory statements, § 589, p. 566 

Public information, subpoena duces tecum, use for, 

Pnblic^^entaUtles, subpoena duces tecum, pow- 

er to issue, § 25, p. „ ka 

PubUc interest, privilege of witness^, § 432, ^ 

PubUc mental institution, privileged communications, 
physician and patient, § 294, p. 829 
Public ofiBcers and employees, 

communications, S PP- 
Disclosure necessary to enable to § ^i^ 
Parties who may waive protection, § 807 
Waiver, defined, S 310, p. 858 


Public officers and employees-Contlnued 
Third party subpoena, vacation, § 19 

^°^^mm^n’law disqualification, removal, § 131, P- 
551, n. 8 

^°™^^on^law disqualification, removal, § 131, 
p. 551, n. 8 

Dead man’s statute, § 132, p. 563 

Grand jurors, sworn to Impeach own findings, 

§ 10 '^ . « 

Husband and wife, competency, § 75 
Inconsistent or contradictory statements, plead¬ 
ings In prior action, exclusion, § 693, p. 573, 

Judg^sf privll^es and exemptions, § 16, p. 3M 
Privilege of witness, cross-examination of a(^ 
cused or party defendant, § 442, p. 271, n. 8o 
Privileged communications, generally, ante 
Propriety of subpoena duces tecum, § 26, p. din, 
n 96 

pafroahing memory, privileged writings, § 358, 

Submenu duces tecum, propriety, § 25, p. 387, 
n.96 

^'^'^PrWte^%f witness, production of books and 
documents, § 448, p. 282 
Privileged communications, § 264 
Publicity, privilege of witness, exercise of privilege, 

Pue^ Kico, privUege of witaMses, § 432, m 48 
Purchaser from decedent, dead mans statute, § 154 
Purpose, 

Examinations, § 315 
Oath or affirmation, § 329, p. 18, n. 30 
Reexamination, § 418 
Refusal of subpoena issuance,! 22 
Statutes, dead man’s statutes, § 132, p. 558 
Subpoena, § 20 
Quantum meruit, 

Compensation of experts, § 42 
Dead man’s statute, § 136, p. 572, n. 68 
Services rendered decedent, § 219 
Quarrel, interest or bias, admissibility of evidence, 

§ 568 , p. 522, n. 99 

Quarrelsomeness, character or reputation, § 513, 
p. 418 
Quashal, 

Habeas corpus ad testificandum, § 30 
Subpoena, § 19 

Subpoena duces tecum, § 25, p. 397 

Quasi-criminal proceeding, . ^K 

OTr'r»uiiig defendant to testify for plaintiff, 116, 

n. 60 

Privilege of witness, accused or party defendant, 
§ 441, p. 265 

Quasi judicial proceedings, 

Cross-examination, § 368, p. 115, n. 18 
Inconsistent or contradictory statments, im¬ 
peaching evidence admissible^ § 615, p. 
il75 


Questions of law and fact, ^ ^ aa 

Compensation, remedies to enforce payment, $ 46 
Competency, § 119, pp. 641, 542 

Interest in result of action, $ I2i 
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Questions of law and fact—CJontinued 

Criminal liability, failure to obey subpoena, § 28 
Dead man’s statute, objections, determination, 
§ 251 

Failure to obey subpoena, criminal liability, § 28 
Privilege of witness, determination of right, 
§ 454, p. 301 

Privileged communications, 

Determination of privilege, § 305 
Physician and patient, § 294, p. 829 
Quieting title, 

Dead man’s statute, 

Claim against estate of decedent, § 13, p. 573, 
n. 72 

Interest of witness, § 232, n. 95 
Husband and wife, derivation of title or interest, 
S 191 

Quietude, character or reputation, § 513, p. 418 
Quitclaim deeds, dead man’s statute, § 227(B) 

Quo warranto charging monopolistic conspiracy, re¬ 
fusal to issue bench warrants, § 29, n. 94 
Race, 

Competency of witness, i 56 
Credibility of witness, § 461, p. 325 
Race prejudice, cross examination of character wit¬ 
ness, § 387, p. 151, n. 31 
Railroads, 

Commission order, inconsistent or contradictory 
statements, review, § 594, p. 578, n. 69 
Free transportation, § 40 

Obstructing passage, conviction of crime, compe¬ 
tency, § 67 

Privileged communications, physician and patient, 
waiver of protection, § 310, p. 863, n. 15 
Tickets, refreshing memory, § 358, p. 91 
Rape, 

Character or reputation, 

Commission of crime, § 506 
Conviction of crime, § 507, p. 406, n. 65 
Conviction of crime, competency, § 65 
Corroborating evidence, § 648, p. 671, n. 25 

Statements by witnesses on previous occa¬ 
sions, 8 648, p. 676, n. 61 
Cross-examination, 

Accomplice or codefendant, § 401, p. 196 
Assumption of facts, § 413, n. 13 
Irrelevant or immaterial matters, $ 386, 
p. 148 

State’s witnesses, § 401, p, 196 
Form of questions, § 328, p. 33, n. 48 
Husband and wife, competency, § 75, n. 84; § 101, 
p. 509 

Inconsistent or contradictory statements, 

Grounds for impeachment, § 673 
Omission to state matters testified to, § 586, 
n. 85 

Leading questions, § 330, p. 39, n. 38; § 331 
Privileged communications, 

Husband and wife, § 269, p. 772 
Physician and patient, existence of relation, 

§ 294, p. 828, n. 22, 25 

Redirect examination, § 419, p. 222, n. 91 
Details of complaint, § 422, p. 231 
Rate of wages, inconsistent or contradictory state- | 
ments, grounds for impeachment, § 573 i 


WITNESSES 

! Beading of will, dead man’s statute, acts of witness, 
§ 217, p. 673 

Beading original subpoena to witness, service by, § ^ 
Beading part of instrument, inconsistent or contradic¬ 
tory statements, impeaching evidence admissible, 
§ 615, p. 622 

Reading questions, Inconsistent or contradictory state¬ 
ments, depositions, § 594, p. 680, n. 89 
Real party in interest, dead man’s statute, § 147 
Reasonable time to prepare to attend trial, § 19 
Reasonableness of statements, impeachment of wit¬ 
ness, cross-examination, § 485, p. 377 
Reasons, 

Acts or statements, cross-examination, § 384 
Claim of privilege, statement, § 453 
Decision, judge or justice, competency to testify, 
§ 105, p. 514 
Rebuttal, 

Contradiction, § 641 
Discrediting evidence, § 490 
Husband and wife, competency, § 87 
Inconsistent or contradictory statements, § 620 
Explanation of inconsistency, § 626 
Interest or bias, impeaching evidence, § 571 
Prosecuting attorney, § 113, n. 66 
Questions on, § 346 
Redirect examination, § 419, p. 223 
Recall of witness, § 365 

Contradicting evidence, § 637 
Court’s own witness, § 350 
Cross-examination, § 371 
Discretion of court, ante 
Explanation or correction of testimony, § 318 
Impeachment purpose, § 489 
Inconsistent or contradictory statements, laying 
foundation, § 607 
Receipts, 

Contradiction, documentary evidence, § 639, p. 664 
Dead man’s statute, § 227(6), p. 707 

Letters and telegrams, § 227(6), p. 703 
Receivers, 

Authority to compel attendance, § 4 
Original bond filed by, subpoena duces tecum, § 25, 
p. 384 

Subpoena power, 14 
Receiving stolen goods, 

Conviction of crime, competency, § 67 
Cross-examination, 

Accomplice or codefendant, § 401, p. 196 
Character witness, § 387, p. 160, n. 1 
Examination as to time and place, § 328, p. 36, 
n. 95 

Husband and wife, competency, § 75, n. 84 
Recital of evidence, redirect examination, § 428 
Recital of statute under which subpoena issued, form 
and contents, § 21 
Reckless driving. 

Cross-examination, 

Character witness, § 387, p. 151, n. 29 
Criminal prosecution, § 401, p. 193, n. 50 
Inconsistent or contradictory statements, 8 593, 
p, 574, IL 33 

Recognition of voice, § 63 
Recognizance for appearance, 8 62 

Custody, commitment and detention of witness, 
8 83 
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WITNESSES 


BecoUection, 

Credibility of witness, § 462, p. 329 
Cross-examination, 

Party to civil action testifying in own behalf, 
§ 399, p. 179 

Persons concerned in criminal prosecution, 
§ 401, p. 187 

Impeachment, cross-examination, § 488 
Statement of reasons for, § 354 
Becord cards, inconsistent or contradictory state¬ 
ments, § 5S9, p. 567 

Becord of instrument, dead man’s statute, correctness, 
§ 227(4) 

Becord of past recollection, use of writing as for re¬ 
freshing memory, § 358, p. 88 
Becord of trial. 

Character or reputation, conviction of crime, evi¬ 
dence, § 528, p. 457 

Inconsistent or contradictory statements, laying 
foundation for proof, § 604, p. 599 
Becorded conversation, Inconsistent or contradictory 
statements, impeaching evidence, § 613 
Becords, 

Contradiction, documentary evidence, § 639, p. 664 
Corroborating evidence, § 648, p. 672 
Dead man’s statute, position of i)arties, § 146 
Hospital records, generally, ante 
Kept or made by others, Imowledge of facts, 
§ 53 

Privileged communications, § 264 
Befreshing memory, § 358, p. 90 
Becovery back, 

Fees paid, § 47 

Transfer or inheritance taxes, dead man’s stat¬ 
ute, § 138 

Becross-examination, §§ 417 to 429, pp. 219-239 
Bedirect examination, §§ 417 to 429, pp. 219-239 
Impeaching witness, § 526 
Beexamination, §§ 368^-416, pp. 114-219 

Interest or bias, witness sou^t to be impeached, 
i 564 
Beferees, 

Competency, § 106 

Inconsistent or contradictory statements, former 
testimony of witness, § 594, p. 575 
Setting aside report for testimony of interested 
witnesses, § 121 
Signature on subpoena, § 21 
Subpoena duces tecum, power to issue, § 25, p. 378 
Beference to prior testimony, § 321 
Beflection on other witnesses, character or reputation, 
subjects of inquiry, § 515, p. 425 
Beformation, leading questions, § 329 
Beformation of deed, 

Competency, statutory rule, § 131, p. 552, il 21 
Dead man’s statute, 

Admissibility of instruments, § 227(7) 

Claim or demand against estate of decedent, 
§ 136, p. 573, n. 72 

Widow or widower, § 173, p. 619, n. 73 
Privileged communications, attorney and client, 
§ 284, p« 809, n. 29 

Reformation of witness, character or reputation, con¬ 
viction of crime, § 507, p. 418 
Beframing questions asked, right and duty of court, 
$348,p. 66 


Befreshing memory, § 54; §§ 357-363, pp. 80-103 
Application of rules to particular writing, § 358, 
p. 89 

Author of writing, § 360, pp. 94-97 

Availability of memorandum, § 358, p. 89 

Books, etc., I 358, p. 90 

Business publications, § 358, p. 91 

Certificate made by witness, § 358, p. 90 

Compelling witness to inspect writing, § 358, p. 87 

Copies of writings, § 359 

Court inspection of writing, § 362 

Cross-examination, §§ 391, 409 

Disc recording, § ^9 

Discretion of court, § 357, p. 80 

Expert witness, § 357, p. 80 

Former evidence, § 358, p. 93 

Inspection of writing, § 362 

Introduction of writing in evidence, § 363 

Laying foundation for use of writing, § 358, p. 87 

Leading questions, § 334 

Legal proceedings, writings coimected with, § 358, 
p. 92 

Letters, § 358, p. 91 

Medical records and photographs, § 358, p. 91 
Memoranda, § 358, pp. 83-93 
Newspaper articles, § 359 

Nurses from hospital records or charts, § 358,. 
p. 91 

On or off witness stand, § 357, p. 80 
Oral statement by couns^ to refresh recollection, 
§ 357, p. 81 

Past recollection recorded, § 357, p. 80 
Personal knowledge of witness, § 358, p. 84 
Present independent recollection, use of writing 
to revive, § 358, p. 85 

Privilege of witness, production of books and 
papers, § 448, p. 280, n. 8 
Privileged writings, § 358, p. 84 
Production of writing, § 362 
Recollection revived and past recollection record¬ 
ed, § 357, p. SO 

Record of past recollection, use of writing as, 
§ 358, p. 88 
Redirect examination. 

Explanatory matters, § 420 
Leading questions, § 428 
Secondary writings, § 359 
Stenographic notes, § 361 
Subject matter of refreshment, § 358, p. 92 
Summary of voluminous writings, j 358, p. 85 
Tape recording, § 359 
Telegrams, § 358, p. 91 
Time writings made, § 360, pp. 94-97 
Transcript, § 361 

Use of memorandum, cross-examination before > 
§ 370 

Voluminous writings, summary, § 358, p. 85 
Writings, § 358, pp. 8^93 
Cross-examination, § 391 
X-ray examinations, § 358, p. 91 
Refusal to answer, 

Cross-examination, § 374 
Privilege of witness, effect, § 455 
Refusal to be sworn, contempt, § 27, p. 405 
Refusal to testify, § 27, pp. 399-411 
Refuting inferences, redirect examination, § 419, p. 223 


910 



WITNESSES 


Register of United States land oflaice, attendance be¬ 
fore, § 5 

Rehabilitating witness, redirect examination, § 419, 
p. 224 

Relation to record, dead man’s statute, adverse party, 

§ 153 

Relationship, 

Competency, §§ 69-74, pp. 463-469 
Interest or bias, §§ 538, 646 

Admissibility of evidence, § 568, p. 524 
Cross-examination, § 559, p. 499 
Relatives, 

Character or reputation, 

Admissibility of evidence, § 527 
Associates and environment, § 513, p. 418 
Cross-examination, fraud issue, § 389, n. 21 
Dead man’s statute, § 171 
Remote relative, § 174 
Release of interest, 

Competency, § 128 

Contradiction, documentary evidence, S 639, p. 664 
Dead man’s statute, § 227(6), p. 707 

Derivation of title or interest, § 186, p. 633 
SufiBciency, § 167 

Inconsistent or contradictory statements. 

Admissibility of impeaching evidence, § 614, 
p. 616, n. 22 

Infant, § p. 566, n. 20 
Interest or bias, § 558 
Relevancy of evidence, § 340 

Adverse party or witness, examination as on 
cross-examination, § 367, p. 108, n. 65 
Character or reputation evidence, § 502 
Subpoena duces tecum application, § 25, p. 385 
R^evant but unresponsive answer, § 353, p. 77 
Reliability of statements, impeachment of witness, 
cross-examination, § 4^, p. 377 
Religious belief. 

Character or reputation, § 511 
Competency, § 62 

Examination, f 119, p. 539 
Credibility of witness, § 461, p. 325 
Oath or affirmation, § 320, p. 19 
Privilege of witness, § 430 
Religious organizations, 

Dead man’s statute, officers or members, § 185 
Membership, interest or bias, cross-examination, 

§ 560, p. 508 

Reluctant answer, repetition of questions, § 342 
Remarks by judge, character or reputation, § 532 
Remarks of witness made voluntarily, § 356 
Remedial statutes, adversary called as witness, § 15, 
n. 61 

Remote acts, cross-examination of character witness, 

§ 387, p. 153 

Remote relative, dead man’s statute, § 174 
Remoteness, character or reputation evidence, § 502 
Removal from office, privilege of witness, § 444 
Removal of administrator, dead man’s statute, § 143 
Removal of incompetency. Dead man’s statutes, ante 
Rent of property, responsiveness of answer, § 353, 
p. 76 

Rent sdit, dead man’s statute^ principal and surety, 

§ 178 

Rental of property, husband and wife, agency, § 83 
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Renunciation of interest, dead man’s statute, heirs, 
§§ 174, 175 

Repairs made, refreshing memory, § 358, p. 89 

Repeal by implication, statutory disqualification, § 132, 
p. 558 

Repetition. Examination, ante 

Replevin action, 

Competency, statutory rule, § 131, p. 552, n. 21 
Judicial sale, competency, officer making sale, 
§ 114 

Replevin bond, dead man’s statute, principal and sure¬ 
ty, § 178 

Reports, privilege of witness, validity of statutes, 
§ 434, p. 247 ^ 

Representations inducing sale, cross-examination, 
§ 388 

Representatives, 

Actions by or against, competency, § 132, pp. 555- 
564 

Dead man’s statute, generally, ante 
Husband and wife, competency in action by or 
against ^ouse, § 96 

Privilege of witness, production of books and 
papers, § 448, p. 283 
Protection, § 205 

Reprimand of insolent witness by court, § 317, p. 14 

Repudiated statements, 

Credibility of witness, contradictions and incon¬ 
sistencies, § 468, p. 343, n. 72 
Inconsistent or contradictory statements, § 589, 
p. 568 

Reputation. Character or reputation, generally, ante 

Res gestae. 

Dead man’s statute, conversations with decedent, 
§ 215(5), n. 34 

Husband and wife, statements of spouse, § 86 
Impeachment, § 477, p. 359, n. 34 
Inconsistent or contradictory statements, 

Admissibility as independent evidence, § 588 
Time when made, § 584, n. 59 
Leading questions touching, § 329 
Privileged communications, husband and wife, 
§ 269, p. 772 

Rescission of contract, dead man’s statute, § 221, 
p. 684 

Residence, 

Character or reputation, § 55 

Associates and environment, § 513, p. 418 
Competency of sustaining witness, § 533 
Extent of inquiry, § 601 
Impeaching witness, § 520, p. 448 
Subjects of inquiry, § 515, p. 425 
Sustaining witness, examination, § 535 
Compensation, § 39 
Credibility of witness, § 461, p. 325 
Cross-examination, § 485, p. 379 
Cross-examination, persons, concerned in criminal 
prosecution, § 401, p. 190, n. 26 
Impeaching witness, character or reputation, 
§ 520, p. 448 

Preliminary questions, § 344 
Privileged communications, attorney and client, 
§ 286 

Redirect examination, § 419, p. 220 

Spouse, husband and wife, competency, § 95, p. 496 

Sustaining unimi>eached witness, § 473 



WITNESSES 


Besident witnesses, against whom compulsory proc¬ 
ess issued, § 0 

Eesiduary legatee, dead man’s statute, protection, 
§ 206, p. 650, n. 7T 

Besignation, dead man’s statute, corporation oflScer, 
§ 1S5 

Besolution of corporate board, dead man’s statute, 
Independent facts, | 215(7), p. 669 
Besponsiveness of answers, § 353 

Inconsistent or contradictory statements, im¬ 
peaching evidence admissible, § 614, p. 619 
Bestoration, competency after criminal conviction, 
§ 68 

Besults of action, interest in, § 121 

Admissibility of evidence, § 56S, p. 524 
Betail liquor license, application or return made to 
obtain, subpoena duces tecum, § 25, p. 384 
Betraction of testimony, § 364 
Beturn, 

Attachment for witness in criminal case, § 29 
Becognizance for appearance, § 32 
Service of subpoena, § 24 

Eeversal of criminal conviction, restoration of compe¬ 
tency, § 68 

Bewards, interest or bias. 

Admissibility of evidence, § 568, p. 524 
Competency, § 125 
Cross-examination, § 560, p. 512 
Expectation, § 545 

Eidiculei privilege of witness from exposure, § 445 
Bight of accused to compulsory process. Accused, 
ante 

Bight of way, dead man’s statute, physical condition, 
independent facts, § 215(7), p. 668 
Bight to cross-examine, character or reputation, § 614 
Bight to examine, § 315 
Biot, 

Cross-examination, 

By whom conducted, § 402 
Criminal prosecution, § 401, p. 194 
Privilege of witness, liability to prosecution, 
§ 437, p, 254, n. 72 

Privileged communications, detective squad re¬ 
ports, 8 264 P- 750, n. 10 

Bitualistic formula, privilege of witness, claim of 
privilege, § 450, p. 289 
Bobbery, 

Character or reputation, commission of crime, 
§ 506 

Criminal prosecutions, husband and wife, compe¬ 
tency, § 101, p. 510 
Cross-examination, 

Accomplice or codefendant, | 401, p. 196 
Criminal prosecution, § 401, p. 194 
Irrelevant or immaterial matters, § 386, p. 148 
General questions, § 328, p. 34 n. 78 
Inconsistent or contradictory statements, person 
other than witness, § 595, n. 3 
One’s own witness, impeachment, § 477, p. 356, 
n. 11 

Privileged communications, husband and wife, 
8 269, p. 772 

Bedirect examination, $ 419, p. 222, il 91 
Bnmors, diaracter of reputation. 

Basis of testimony of tmpeadiing witness, § 521 
Bedirect examination, { 419, p. 225 


Sales, 

Cross-examination, § 388 
Dead man’s statute. 

Partnership transactions, § 222 
Surviving party, § 194 
Observations, § 53 
Officers making, competency, * 114 
Surviving party, § 194 

Sales slip, privileged communications, attorney and 
client, § 283, p. 807, n. 3 

Sales tags, refreshing memory, § 360, p. 95, n. 92 
Salvors, competency, § 129 

Sanctity of oath, presumptions, understanding and 
appreciation, § 119, p. 533 
School record, cross-examination use, § 405, n. 1 
Scientific knowledge, compensation of experts, § 42 
Scientific principles, 

Credibility of witnesses, incredible or improbable 
testimony, § 468, p. 340 

Privileged communications, attorney and client, 
§ 283, p. 801 

Scope of agency, cross-examination, details of matters 
testified to, § 382 

Scope of authority, issuance of subpoena, § 21 
Scope of decision, judge or justice, competency, § 105, 
p. 514 

Scope of employment, privileged communications, at¬ 
torney and client, § 277, n. 34 
Scope of examination. 

Party as witness on own behalf, § 323 
Recalled witness, § 365 

Scope of inspection, writing used for refreshing mem¬ 
ory, § 362, n. 60 

Scope of issues, character or reputation, cross-exami¬ 
nation, § 515, p. 422 

Seal, ^ 

Confidential nonmaterial parts of records, $ 25, 
p. 394 

Form and contents of subpoena, § 21 
Seamen, 

(Competency, § 64 

Dead man’s statute, applicability, § 133, p. 564 
Search of title, privileged communications, attorney 
and client, § 291 

Search warrant, evidence procured by, husband and 
wife, competency, § 86 
Searches and seizures, 

Contradiction, character of evidence adduced, 
8 639, pp. 661, 662 

Cross-examination, defendant in criminal prose¬ 
cutions, 8 395, n. 55 

Nonresident citizen witnesses’ property on con¬ 
tempt judgment, § 27, p. 410 
Secondary writings, refreshing memory, 8 359 
Secrecy of ballot, privilege of witness, § 430, n. 20 
Secret reasons for decision, judge or justice, compe¬ 
tency to testify, § 105, p. 614 
Secretary, privileged communications, attorney and 
client, 8 276, p. 787 
Dual capacity, § 280, p. 795 
Securities Exchange Commission, . 

Privilege of witness, waiver of privilege, 8 466, 
p. 313, n. 89 

Subpoena duces tecum, power to issue, 8 25, p. 378, 
XL 74 
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WITNESSES 


Security, derk of court ezactiug from defendant be¬ 
fore issuing subpoena, § 22 
Security for appearance, § 32 

Custody, commitment and detention of witness, 

§ 33 

Sedition, privilege of witness, nature of crime, § 437, 

p. 256 
Seduction, 

Character or reputation, commission of crime, 

§ 506 

Criminal prosecution, one spouse for offense 
against other, § 101, p. 504 
Cross-examination, state’s witnesses, § 401, p. 196 
Husband and wife, competency as to nonaccess, 

§ 90, p. 488, n. 80 
Leading questions, § 331 
Selective service, 

Physical examination record, inconsistent or 
contradictory statements, § 595 
Privileged communications, records, § 264, p. 753, 
n. 53 

Registrant, 

Cross-examination in criminal prosecution, 

§ 401, p. 193, n. 50 

Minutes of hearing relevant to classification, 
subpoena duces tecum, § 25, p. 384 
Self-confessed criminals, competency, § 64 
Self defense. 

Cross-examination, § 397, n. 72 
Indefinite or uncertain questions, § 328, p. 35, 
n. 89 

Redirect examination, § 422, p. 230, n. 75 
Self explanatory answers, cross-examination, explana¬ 
tion of answer, § 415 
Self incrimination. 

Against whom compulsory process issued, § 9 
Contempt for refusal to testify, § 27, p. 406 
Excusable nonattendance, § 19 
Inconsistent or contradictory statements, § 582, 
n. 16 

Impeaching evidence admissible, § 614, p. 618 
Privilege of witness, generally, ante 
Self limiting, subpoena as, § 20 
Self-serving evidence, 

Corroborating evidence, § 648, p. 670, n. 20; § 648, 
p. 673 

Unsworn statements on previous occasions, 
§ 648, p. 676, n. 62 

Redirect examination, § 422, p. 230, n. 76 
Refreshing memory from memorandum, § 358, p. 
87, n. 46 

Selling for immoral purposes, criminal prosecutions, 
husband and wife, competency, § 101, p. 509 
Sending letters and telegrams, dead man’s statute, 
§ 227(6), p. 703 

Sentence and punishment, conviction of crime, com¬ 
petency, § 66 

Sentimental considerations. 

Privileged communications, § 252 
Relevant question, refusal to answer, $ 430 
Separate interest, dead man’s statute» disclaimer, 
8 149 

Separate proceedii^, dead man’s statute, status of 
parties, § 147 

Separate property acts, husband and wife, competency 
in actions between, $ 94 


Separate trial, husband and wife, competency on 
Joint offense, § 103 

Separation of spouses, competency, 8 81 
Sequence, 

Events, method of testifying, § 321 
Questions and answers on examination, § 317, 
p. 15 

Sequestration of witnesses, credibility of witnesses 
prior to testifying, § 464, p. 334 
Serious wounds, competency of witness, § 60 
Service of process, 

Attorney, competency to testify, § 71, p. 468 
Dead man’s statute, status of party, § 148 
Husband and wife, agency. § 83 
Personal service of subpoena, § 23 
Privileged communications, attorney and client, 
address of client, § 286 
Public expense, § 7 
Service of subpoena, § 23 

Attachment of witness, conditions precedent, § 29 
Services, dead man’s statute, 

Rendition or furnishing, § 219 
Value of, § 223 

Services rate quotation, inconsistent or contradictory 
statements, § 589, p* 566, n. 6 
Set off or counterclaim, dead man’s statute, claim or 
demand by or against estate, § 136, p. 574 
Setting aside. 

Criminal conviction, restoration of competency, 
§ 68 

Dead man’s statute, probate proceeding, § 142 
Subpoena duces tecum, § 25, p. 396 
Verdict for one party as penalty for noncompll- 
ance with subpoena duces tecum, § 28 

Settlement, 

Accounting and settlement, generally, ante 
Compromise and settlement, generally, ante 
Debt, dead man’s statute, I 221, p. 688 
Several cases, attendance, compensation, § 41 
Sex of witness, credibility of witness, § 461, p. 325 
Sex offenses, 

Character or reputation, witness, § 505 
Conviction of crime, competency, § 67 
Cross-examination, assumption of facts, § 413, 
n. 13 

Husband and wife, competency, § 99; 8 101, 
p. 509 

Mental capacity, competency, 8 57, p. 448 
Sexual demands, privileged communications, husband 
and wife, § 269, p. 771 

Sexual intercourse, inconsistent or contradictory 
statements, grounds for impeachment, § 573 
Sexual psychopath proceedings, cross-examination, 
latitude permitted, § 377, p. 132, n. 35 
Sexual relations, character or reputation, subjects of 
inquiry, § 515, p. 426 
Sexual subjects, leading questions, § 331 
Sheriff, 

Competency, officer summoning or in charge of 
juries, § 111 

Habeas corpus ad testificandum, compliance, § 30 
Return, 

Contradiction, documentary evidence, 8 639, 
p. 664 

Service of subpoena, 8 24 
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WITNESSES 


Sheriff—Continued 

Sale, competency, officers making sales, § 114 
Service of subpoena, § 23 

Shielding others from prosecution, privilege of wit¬ 
ness, § 451, p. 293, n. 52 

Ship records, privilege of witness, production of 
books and documents, § 448, p. 282 
Shipmaster, inconsistent or contradictory statements, 
§ 5S9, p. 567 

Shoes, impeachment evidence, § 482, n. 8 
Shorthand notes, inconsistent or contradictory state 
ments, proof of former testimony, § 616, p. 625 
Shorthand reporter, preliminary questions when ex¬ 
amined, § 344 

Shortness of notice, attendance, § 19 
Sickness. Illness of witness, generally, ante 
Sight, knowledge of facts, § 53 
Signatures. 

See, also, Handwriting, generally, ante 
Cross-examination, genuineness, § 407 
Dead man's statute, 

Handwriting evidence, § 227(3) 

Letters, § 227(6), p. 703 
Wills, § 227(6), p. 706 
Form and contents of subpoena, § 21 
Identification, refreshing memory, § 358, p. 84, 
n. 8 

Inconsistent or contradictory statements, written 
evidence, laying foundation for proof, § 604, 
p. 596, n. 62 

Signs, privileged communications, attorney and client, 
manner of communication, | 291 
Silence, 

Conduct prior to testifying, § 464, p. 334 
Privileged communications, husband and wife, 
§ 270, p. 774 

Similar occurrences, questions of witness, § 340 
Simulated excuses, privUege of witness, determina¬ 
tion of rights to privilege, § 454, p. 301 
Sincerity, 

Cross-examination, 

Character witness, § 387, p. 156 
Collateral irrelevant or immaterial matters, 
§ 386, pp. 149, 150 

Impeachment of witness, cross-examination, 
§ 485, p. 378 

Single judge, competency, § 105, p. 515, n. 52 
Single proposition, questions containing more than, 
§ 328, p. 33 

Sisters. Brothers and sisters, generally, ante 
Situations, cross-examination of character witness, 
§ 387, p. 152 

Size estimates, credibility of witnesses, incredible or 
improbable testimony, § 468, p. 341 
Skeleton, use by witness, § 327, p. 29, n. 97 
Sketches, 

Inconsistent or contradictory statements, § 589, 
p. 567 

Method of testifying, f 321, n. 12 
Use by witnesses, § 327, p. 28 
Slander. Libel and slander, generally, ante 
Slang terms, explanation of testimony, § 318 
Sleep, inconsistent or contradictory statements. 
Grounds for impeachment, § 573 
Material matters, § 580, p. 554 
Slurs, methods of impeachment, S 482 


Smdls, knowledge of facts, § 53 
Sneers, impeachment of witness, cross-examination, 
§ 485, p. 377 

Snoopers, competency, § 64 

Social connections, credibility, cross-examination, 
§ 485, p. 379 

Social status, credibility of witness, § 461, p. 32o 
Social visit, privileged communications, attorney and 
client, § 280, p. 793, n. 52 

Society, character or reputation, extent of inquiry, 
§ 501 

Sodomy, cross-examination, accomplice or codefend¬ 
ant, § 401, p. 196 

Soil conservation service employee, privileged com¬ 
munications, § 264, p. 748, n. 92 
Solemnity of oath, infants, knowledge, § 63, n. 55 
Soliciting for prostitutes, character or reputation, con¬ 
viction of crime, § 507, p. 407, n. 69 
Son, interest or bias, § 549, n. 85 
Sound moving picture, admissible as unsworn testi¬ 
mony, § 320, p. 18, n. 30 

Source of Income, cross examination, defendant in 
criminal prosecutions, § 395, n. 67 
Source of knowledge. 

Competency, § 53 

Cross-examination of character witness, § 387, 
p. 151 

Impeachment, cross-examination, § 487 
Special administrators, dead man’s statute, protection, 
§ 205 

Special allowance, issuance of subpoena, § 22 
Special applications, cross-examination latitude, § 377, 
p. 131 

Special circumstances, leading questions, § 329 
Special contract, services rendered under, compensa¬ 
tion of experts, § 42 

Special preparation, testimony requiring, compensa¬ 
tion of experts, § 42 
Special proceedings, 

Dead man’s statute, § 133, p. 565 

Discovery of assets, § 138, p. 578, n. 36 
Subpoena duces tecum, § 25, p. 379 
Special prosecutor appointed, prosecuting attorney as 
witness, § 113, n. 64 
Specific acts, 

Character testimony, redirect examination, § 419, 
p. 225 

Cross-examination of character witness, § 387 
Specific facts or misconduct, character or reputation, 
§ 502 

Basis of testimony of impeaching witness, § 521 
Specific performance. 

Corroboration required, § 651, p. 682 
Dead man’s statute, § 136, p. 574 

Adoption contract, § 221, p. 683, n. 21 
Privileged communications, attorney and client, 
§ 282 

Specifications, subpoena duces tecum, § 25, p. 390 
Application, § 25, p. 385, n. 76 
Specimens of handwriting, cross-examination, § 407 
Speculative answers, question affected by propriety 
of evidence called for, § 340 
Speculative questions, cross-examination, § 411 
Speech, 

Competency determined by, § 119, p. 536 
Hesponsiveness of answer, § 353, p. 75 
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Speech defects, examination of witness under physical 
disabiUty, § 322 
Speed estimates, 

Credibility of witnesses, incredible or improbable 
testimony, § 468, p. 341 

Cross-Examination, details of matters testified to, 

§ 382 

Inconsistent or contradictory statements, grounds 
for impeachment, § 673 
Spies, interest or bias, § 653 

Spiritual adviser, privileged communications, § 263 
Clergyman and penitent, generally, ante 
Spotter, interest or bias, crossExamination, § 660, 
p. 607 

Spouse. Husband and wife, generally, ante 
Spy, character or reputation, § 513, p. 420 
Spying, inconsistent or contradictory statements, Im¬ 
peaching evidence, § 613 
Stage of proceeding, attendance of witness, § 8 
State administrative oflOicer reports, subpoena duces 
tecum, § 25, p. 384 

State banking department records and papers, sub¬ 
poena duces tecum, | 26, p. 384 
State chief executive, privileges and exemptions, § 16, 
p. 865 

State courts, compelling attendance, place of attend¬ 
ance, § 17 
State hospital, 

Confinees, attendance, § 14 
Privileged communications, records, § 264, p. 754 
State of mind, 

CrossExamination, party to civil action testifying 
in own behalf, § 399, p. 180 
Dead man’s statute, witness, § 217, pp. 672-676 
Interest or bias, reexamination of witness, § 564 

State police. 

Confidential records, quashal of subpoena duces 
tecum, § 25, p. 398, n. 20 

Obligatory process to insure attendance at crimi¬ 
nal trial, § 16, p. 364, n. 72 
Privileged communications, records, § 264, p. to* 
State secrets, privileged communications, § 264, pp. 

747-760 . 

State tax commission, privileged communications, rec¬ 
ords and files, § 264, p. 756 

State training school, character or reputation, pun¬ 
ishment for crime, § 507, p. 413 
Status, parties. 

Dead man’s statute, § 147 

Privileged communications, attorney and client, 
§ 276, p. 785 

Surviving party to contract, § 192 
Statute of limitations. Limitation of actions, gener¬ 
ally, ante 

Statutory provisions, 

AUenation of affections, husband and wife, com¬ 
petency, § 99 , , ,- 

Bastardy proceedings, husband and wife, com¬ 
petency, § 90, p. 491 
Children, competency, § 58, p. 452 
Competency, § 60 
Consent of spouse or witness, § 84 
Conviction of crime, competency, § 65 
Creditors proceedings, husband and wife, com¬ 
petency, § 91 


Statutory provisions—Continued 

Criminal conversation, husband and wife, com¬ 
petency, § 99 

Criminal conviction, competency, § 65 
Criminal prosecutions, husband and wife, one 
spouse for offense against other, § 101, PIK 
503-510 

Divorce proceedings, husband and wife, competen- 

ey, § 95 

Husband and wife, competency, § 76 
Legitimacy of children, husband and wife, com¬ 
petency, § 90, p. 489 
Privilege of witness, § 432 

Stealing, character or reputation, commission of 
crime, § 606 

Stenographers, . 

CrossExamination, facts or conduct inconsistent 
with testimony, § 379 

Inconsistent or contradictory statements. 

Judicial records and proceedings, § 593, p. 572 
Impeaching evidence admissible, § 614, p. 618 
Proof of former testimony, § 616, p. 624 
Privileged communications, § 260 
Attorney and client, § 276, p. 787 

Mental condition of client, § 283, p. 804 
Stenographic minutes of criminal proceedings, sub¬ 
poena duces tecum, § 25, p. 384, n. 62 
Strikes, privileged communications, detective squad 
reports, § 264, p- 750, n. 10 

Stimulation of memory. Refreshing memory, gener¬ 
ally, ante 

Stipulation for judgment, dead man’s statute, status 
of party, § 147 
Stipulations, 

Dead man’s statute, waiver of objections, effect, 
§249 

Inconsistent or contradictory statements, § 593, 
p. 572 

Absent witness, laying foundation, § 602 
Privileged communications, waiver of protection, 
§ 309 

Stock sale, privilege of witness, nature of crime, § 437, 
p. 256 

Stockholder. Corporation stockholders, generally, 
ante 

Stolen articles list, refreshing memory, § 358, p. 90, 
n. 79 

Stool pigeons, competency, § 64 
Strangers, 

Character or reputation, 

Means of knowledge, § 520, p. 446 
Sustaining character, § 532 
Sustaining unimpeached witness, § 473 
Streetcar handling, inconsistent or contradictory 
statements, grounds for imi)eachment, § 573 
Stub check book, refreshing memory, § 358, p. 90 
Stupid witness, leading questions, § 329 
Subject matter, 

Dead man’s statute, §§ 216(l)-230, pp. 658-713 
Employment, privileged communications, attorney 
and client, § 283, p. 800 
Insanity, competency, § 57, p. 448 
Interest in, competency, § 129 
Privileged communications, husband and wife, 
§ 269, pp. 768-773 
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Subornation of perjury, 

Credibility of witnesses, 5 467 
Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 50S 
Privileged communications, § 264, p. 749, n. 97 
Subpoena, §§ 19-34, pp. 36S-i21 

Ad testificandum distinguished from subpoena 
duces tecum, § 20 
Extraterritorial effect, § 17 
Interest or bias, 

Voluntary attendance, 

Cross-examination, § 560, p. 513 
Evidence, § 56S, p. 527 
Volunteered presence, § 552 
Eefusal to produce evidence, § 27, p. 402 
Subpoena ad testificandum distinguished, §^20 
Subscribing witness to will, impeachment, § 477, p. 
359, n. 31 

Subscription of instrument, privileged communica¬ 
tions, waiver, § 311 

Subsequent trial of same case, competency, waiver of 
objections, § 118, p. 52S 

Substantive evidence, contradictory evidence, § 644 
Substitution of parties, dead man’s statute, status of 
party, § 147 
Subterfuge, 

Privilege of witness, claim, § 435; § 450, p. 289 
Refreshing memory with memorandum or other 
writing, § 358, p. 84 

Subversive activities investigation, privilege of wit¬ 
ness, § 434, p. 247, n. 93; §434,p. 248 
Successors in title or interest, actions by or against, 
competency, 1132, pp. 555-564. 

Suggestions influencing testimony, interest or bias, 
cross-examination, § 560, p. 515 
Suggestive questions. Leading questions, generally, 
ante 
Suicide, 

Character or reputation, subjects of inquiry, § 515, 
p. 426, n. 79 

Privileged communications. 

Parties who may waive protection, § 307, p. 
8t>3, n. 5 

Physician and patient, § 295, p. 832, n. 73 
Summary judgment, cross-examination right, § 368, 
p. 115, n. IS 

Summary proceedings, punishment for contempt for 
refusal to testify, § 27, p. 408 
Supervisory capacity, privileged communications, 
physician and patient, § 295, p. 833, n. 76 
Supplementary proceedings. 

Examination by counsel, § 316 
Inconsistent or contradictory statements, § 594, 
p. 579 

Subpoena duces tecum, § 25, p. 379 
Supplies, 

Bill rendered, refreshing memory, | 858, p. 89 
Dead man’s statute, furnishing, § 219 
Support proceedir^s, credibility of witnesses, conduct 
prior to testifying, § 464, p. 333, n. 53 
Suppositions of VTitness, § 355 
Suppressed facts, cross-examination, § 378, p. 135 
Suppression of evidence, 

Credibility of evidence, § 467 
Credibility of witness, conduct prior to testifying, 
S 464, p. 332 


Suppression of evidence—Continued 

Dead man’s statutes, use, § 132, p. 560 
Interest or bias, § 538 
Marriage for express purpose, § 77 
Reinstatement of subpoena after denial, § 9, n. 93 

Suppression of subpoena, § 19 

Supreme Being, disbelief in existence, evidence, § 119, 
p. 539 

Surety. Principal and agent, generally, ante 
Surgeons. Physicians and surgeons, generally, ante 
Surprise, 

Cross-examination, 

Grand jury statement, § 409 
Own witness, § 368, p. 120 
Responsive to question, § 415 
Impeachment, cross-examination of one’s own 
witness, § 484, p. 367 

Inconsistent or contradictory statements, own 
witness, § 578, pp. 539, 540 
Redirect examination, leading questions, § 428 
Surrounding circumstances, redirect examination, 
§ 422, p. 232 

Surveys, Inconsistent or contradictory statements, 
§ 589, p. 568 

Surviving party to contract, cause of action or trans¬ 
action, §i 192-203, pp. 639-646 
Survivors, actions by or against, competency, § 132, 
pp. 555-564 

Suspension of sentence, 

Character or reputation, conviction of crime, 
§ 507, p. 414 

Cross-examination of character witness, § 387, 
p. 153 

Suspicion of commission of crime, character or repu¬ 
tation, § 506 

Sustaining character of Impeached witness, § 632 
Sustaining unimpeached witness, § 471 
Sustaining witness. 

Credibility of witnesses, conduct prior to testify¬ 
ing, § 464, p. 335 

Inconsistent or contradictory statements, ante 
Swearing of witness, privilege of witness, § 436 
Swindling, character or reputation, conviction of 
crime, § 507, p. 407, n. 69 

Syphilis, cross-examination, argnmentative questions, 
§ 411, n. 73 

Tally sheet in election, corroborating evidence, § 648, 
p. 672, n. 36 

Tampering with witnesses, interest or bias, cross-ex¬ 
amination, § 560, p. 515 
Tape recordings, 

Inconsistent or contradictory statements, confes¬ 
sions, § 589, p. 569, n. 63 
Refreshing memory, § 359 
Taste, knowledge of facts, § 63 

Tavern business, character or reputation, occupation, 
§ 610, n. 3 

Tax abatement proceedings, cross-examination, lati¬ 
tude permitted, § 377, p. 132, n. 36 
Tax appeals board, privileged communications, at¬ 
torney and client, actions or proceedings, § 292 
Tax assessment list, inconsistent or contradictory 
statements, § 589, p. 566 

Tax certificates, contradiction, documentary evidence, 
§ 639, p. 665 
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Tax fraud prosecution, privileged communications, ac¬ 
countant and client, § 255, n. 27 
Tax records, subpoena duces tecum, refusal to pro¬ 
duce, § 27, p. 403, n. 63 
Tax returns. 

Copy, subpoena duces tecum, § 25, p. 384 
Inconsistent or contradictory statements, value 
of property, § 689, p. 566, n. 14 

Taxes, privilege of witness, 

Compulsory testimony under grant of immunity, 

§ 439, p. 262 

Nature of crime, § 437, p. 256 
Reality of danger, § 437, p. 259 
Teachers, privilege of witness, refusal to answer, 
effect, § 455 

Technical knowledge, compensation of experts, § 42 
Technical terms, inconsistent or contradictory stat^ 
ments, explanation of inconsistency, § 621, p. 635 

Telegrams, 

Contradiction, documentary evidence, § 630, p. 
664 

Dead man’s statutes, § 227(6), p. 703 
Possession of telegraph company, subpoena duces 
tecum, § 25, p. 3^ 

Privileged communications, § 261 
Refreshing memory, § 358, p. 91 
Telephone conversations, husband and wife, agency, 

§ 83 

Temporary insanity, credibility of witness, S 461, 
p. 327 

Temptations of witness, Interest or bias, consideration 
by jury, § 572, n. 47 

Tenants by the entirety, dead man’s statute, § 147 
Tenants in common, dead man’s statute, § 170 
Tender, fees and mileage, § 26 

Termination of interest, dead man’s statute, stock¬ 
holder, § 185 . „ ^ 

Termination of proceeding, interest or bias, relief 
from liability, § 660, p. 515 

Terms of employment, privileged communications, 
attorney and client, § 283, p. 802 
Terrified witnesses, leading questions, § 332 
Testing, subpoena duces tecum, validity and scope 
of command, § 25, p. 397 

Text books, iUustration of testimony by use of pic¬ 
tures, § 327, p. 30, n. 1 
Theft Larceny, generally, ante 
Third party subpoena, public official, vacating, § 19 
Third persons, 

Contractor for benefit dead m a n ’s statute, § 170 
Dead man’s statute, ante 

Husband and wife, competency in actions be¬ 
tween spouse and, § 98 

Privileged communications, husband and wife, 
letters, § 270 

Threats, 

Criminal prosecutions, husband and wife, com¬ 
petency to testify against other, § 101, p. 510 

Cross-examination, 

Confession of criminal defendant § 401, p. 
191 

Details of matters testified to, § 382, n. 78 
Limitation of scope, § 393, p. 171 
Inconsistent or contradictory statements, 

Grounds for impeac h m e nt § 673 


Threats—Continued 

Inconsistent or contradictory stalemea^—Cont d 
Impeaching evidence admissible, § 614, p. oio 


Interest or bias, 

Cross-examination, § 560, p. 515 

Victim of crime, admissibility of evidence. 


§ 568, p. 526 

Privileged communications, 

Attorney and client, § 283, p. 799 
Husband and wife, § 269, pp. 769, 771 
Witness against party, interest or bias, cross 
ATfiTnination. S 560, P. 516 


Time, 

Acquiring knowledge, competency, § 52 
Adverse party or witness, examination as on 
cross-examination, § 367, p. 109 
Amendment of statutory disqualification oper¬ 


ate, § 132, p. 558 
Character or reputation. 

Extent of inquiry, § 600 

Introduction of sustaining evidence, § 532 
Knowledge r^tes, § 520, p. 447 
Sustaining evidence, to which related, § 534, 


p. 468 

Competency determined, S 49 
Contradicting witness, § 635 
Credibility of witnesses, 

Differences of opinion, § 468, p. 339 
Lapse of time, § 462, p. 330 
Cross-examination, ante 
Dead man’s statute, ante 

Embraced in inquiry, cross-examination of char¬ 
acter witness, § 387, p. 152 
Enactments removing disqualification operate, 
§ 132, p. 568 
Examination, ante 

Habeas corpus ad testificandum, application for 


writ, S 30 

Husband and wife, privileged communications, 


i 267 

Impeachment of witness, S 481 
Inconsistent or contradictory statements, § 684 
Grounds for impeachment, § 573 
Impeaching evidence admissible, introducing 
written statement, § 615, p. 622 
Impeachment, § 578, p. 649 
Introduction of Impeaching evidence, § 614, 

p. 620 

Laying foundation, § 605, p. 606; § 600 


Interest or bias, § 557 
Competency, § 126 

Knowledge, impeachment, cross-examination, 
§487 

Manner of objection, § 247 

Mental capacity, insanity or lack of mentality, 
§ 57, p. 447 

Objections, competency, §§ 116,130 
Privilege of witness, c l a imin g privilege, § 462 
Privileged communications, 

Attorney and client, § 283, 804 

Objection, § 302 
Waiver of protection, § 309 
Production, subpoena duces tecum, $ 25, p. 392 
Recalling ^tness, $ 865 
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Time-Continued 

Repeal of statutory disqualification operate, 
§ 132, p. 558 

Service of subpoena, § 23 . ok «« 

Subpoena duces tecum application, § 25, P- 
Swearing witness to tell truth, § 320, p. -0 
Testifying, dead man’s statute, status of party, 
§ 147 

Transaction, 

Cross-examination, § 383 
Dead man’s statute, § 216 
Writing made, refreshing memory, § 360, pp- 94r-9< 

Timid witnesses, leading questions, § 332 
Title 

Dead man’s statute, § 134, pp. 567-5*0 ^ 

Deriving title from or through decedent, § 214 
Husband and wife, competency in dispute be¬ 
tween, § 97 
To whom directed, 

Attachment of witness, § 29 
Habeas corpus ad testificandum, § 30 
Subpoena, § 21 

Tone of voice, imitating as to conversation, §321 
Tort actions, dead man’s statute, § 133, p. 565 
Surviving party, § 201 
Touchstone of credibility, § 466, n. 92 
Towns, character or reputation, place to which Knowl¬ 
edge relates, § 520, p. 448 . , 

Trade-marks, sale of articles with forged mar^ privi¬ 
lege of witness, nature of crime, § 437, p. 256 

Trade secrets, . « ^ oaa 

Cross-examination, control by court, § 404, p. -^04, 


n. 68 

Privilege of witness, § 416 

Traffic officer’s notebook, inconsistent or contradic¬ 
tory statements, § 624, n. 17 

Traffic violations, character or reputation, § out, 
p. 409 

TraUer, Inconsistent or contradictory statements, 
value of use, § 592, n. 87 , v 

Trailing by bloodhounds, cross^samlnation, breeding 
and training of dogs, f 382 

Train approach sound signals, examination as to ab¬ 
sence, § 317, p. 16, n. 5 

Training school, character or reputation, punishment 
for crime, 1507, p. 413 

Traits of character. 

Character or reputation, § 502 
Cross-examination of character witness, I 38 1 , 
p.150 


Tramp, 

Character or reputation, § 513, p. 421 
Competency, § 64 , a. 4 . 

Transactions with decedent* Dead man s statute, 
generally, ante 


Transcript, ^ 

Evidence, inconsistent or contradictory state¬ 
ments, proof of former testimony, § 616, p. 


624 

Refreshing memory, § 361 
Subpoena duces tecum, § 25, p* 384 
Transfer or inheritance taxes, dead man’s statute, 
collection or recovery back, § 138 
Transmission of money, dead man’s statute, S 221, 


p.687 


9 


Transportation for immoral purposes, criminal pros^ 
cations, husband and wife, competency to testify 
against other, § 101, p. 510 

Travel permit application, ^inconsistent or contradic¬ 
tory statements, § 589, p. 567 
Traveling expenses. Mileage, generally, ante 
Traveline time, compensation, § 41 


Treason, 

Conviction of crime, competency, § 67 
Credibility of witness, § 466, n. 92 
Cross-examination, 

Criminal prosecution, § 401, p. 194 
Irrelevant or immaterial matters, § 386, p. 


German army officer, competency, § 49, n. 25 
Treasury department, privileged communications, of¬ 
ficial records, § 261, p. 753 

Trespass, oil and gas lease, injunction, § 133, p. 565, 

n. 93 ^ 

Trespass to try title, corroborating evidence, § 648, 
p. 671, n. 25 

Trial, Judge presiding, competency, § 105, p. 614 
Trial jurors, competency, § 108 
Trick questions, cross examination, § 411 
Trust deeds, dead man’s statute, § 227(6) ^ 

Trust positions, sustaining unimpeacbed witness, § 473 
Trustee in bankruptcy, 

Dead man’s statute, § 205 
Interest, § 176 
Protection, § 208 

Inconsistent or contradictory statements, state¬ 
ments, which may he shown, § 593, p. 574 
Privilege of witness, § 433 

Production of books and papers, § 448, p. 283, 
n.32 


Trustees 

Dead man’s statute, §§ 162,176 
Accounting of, § 139 

Derivation of title or interest, § 186, p. 634 
Interest, § 176 
Surviving party, § 195 

Privileged communications, attorney and client, 
§280 

Surviving party, § 195 
Trusts, dead man’s statute, § 136, p. 674 
Trustworthiness, 

Cross-examination of character witness, § 387, 
p. 156 

Memory, credibility of witness, § 462, p. 330 
Tuberculosis, privileged communications, physician 
and patient, § 295, p. 832, n. 73 
Turbulence, character or reputation, § 513, p. 418 
Two attendances on same day in same matter, com¬ 
pensation, § 41 

Two places, subpoenaed to attend, § 19 
Uncertain questions, § 328, p. 35 
Uncontradicted testimony, interest or bias, cross-ex¬ 
amination, § 559, p. 500 

Uncontroverted facts, questions assuming, § 341 
Uncontroverted matters, corroboration, § 646 
Uncorroborated evidence of prosecuting witness, 
cross-examination, latitude permitted, § 377, p. 
132 

j Understanding, 

Competency, § 57, p. 445 
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Understanding—Continued 

Cross-examination, party to civil action testify¬ 
ing in own behalf, § 399, p. 179 
Understanding of questions, inconsistent or contra¬ 
dictory statements, explanation, § 621, p. 635 
Undue influence. 

Contest of will, cross-examination, § 380, n. 39 
Dead man’s statute, § 221, p. 687 
Statutory exceptions, § 215(8) 

Wills, § 227(6), p. 707 
Husband and wife, competency, § 91 
Privileged communications, attorney and client, 
wills, § 288, n. 13 

Uneducated witnesses, leading questions, § 332 
Unemployment benefit^ false statement in claim, char¬ 
acter or reputation, conviction of crime, § 507, 
p. 407, n. 69 

Unemployment compensation application, inconsistent 
or contradictory statements, §§ 567, 589 
Unemployment insurance matters, subpoena duces 
tecum, § 25, p. 382, n. 16 

Unfair advantage, examination of witness, manner 
or method, § 317, p. 14 

Uniform act to secure attendance of witnesses from 
without state in criminal cases, § 17 
Uniform reciprocal enforcement of support act, mari¬ 
tal disqualiflcations, § 101, p. 505, n. 72 
UnincoJTporated associations, 

Privilege of witness, production of books and 
documents, § 448, pp. 281, 282 
Subpoena duces tecum, § 25, p. 392 
Union oflacer, subpoena duces tecum, to whom direct¬ 
ed, § 25, p. 380, n. 2 ^ 

Unitary examination, privileged communications, 
physician and patient, waiver, I 310, p. 864, n. 20 
United States commissioner, habeas corpus ad testi¬ 
ficandum, § 30 

United States land officer register, attendance before. 


§ 5 

Unjust enrichment claim, dead man’s statute, § 136, 
p. 572, n. 68 

Unnecessary parties, dead man’s statute, § loO 
Unreliable witness, cross-examination, latitude per¬ 
mitted, § 377, p. 131 

Unsworn statement, a^a 

Accused, character or reputation evidence, § 494 
Cross-examination, use, § 406 
Inconsistent or contradictory statements, § 587 
Unwilling witness. Adverse witness, generally, ante 
Unworthy of belief, methods of impeachment, | 48Z 
Use, subpoena duces tecum, § 25, p. 381 
Use of depositions, 

Oredibllity and impeachment, § 477, p. dol 
Examination after, § 366 

Use of drugs, credibility of witnesses, § 470 

Use of memorandum, cross-examination before, § o7U 

Use of testimony, absent witness, § 12 

Use of writings, redirect examination, I ^ 

Use to be made of documents produced, § 25, p. 395 
Usurping functions of counsel, cross-examination by 
court, § 403 


Usury, 

Dead man’s statute, loans and advances, f 221, 

p 686 

Defense of, competency, § 131, p. ^ 

Privilege of witness, nature of crime, $ 437, p. 256 


Usury—Continued ^ ^ « 

Transactions by witness, credibility of witness, 
§470 

Uttering counterfeit coin, conviction of crime, compe¬ 


tency, § 67 

Vacating, subpoena duces tecum, § 25, p. 396 
Vagrancy, 

Character or reputation, § 513, p. 421 

Conviction of crime, § 507, p. 407, n. 71 
Interest or bias, company employees, § 572, n. 41 
Spouse, criminal prosecution, one spouse for of¬ 
fense against other, § 101, p. 504 
Vague memory of facts, § 54 

Vague testimony, interest or bias, party to civil ac¬ 


tion, § 542, p. 482 

Validity of marriage, competency, §§ 77, 78 
Validity of statutes, privilege of witness, § 434, pp. 
246-250 


Value, 

Baggage, competency, § 129 
Competency, examination to determine, § lly» 
p. 539 

Cross-examination, § 390 
Husband and wife, agency, § 83 
Inconsistent or contradictory statements, § 589, 
p. 566, n. 13 

Grounds for impeachment, § 573 
Impeaching evidence admissible, § 614, p. 
617, n. 23 

Tax returns, § 589, p. 566, n. 14 
Misleading questions, § 328, p. 34 
Variance between complaints, inconsistent or contra¬ 
dictory statements, § 693, p. 574 
Vasectomy of husband, legitimacy of children, hus¬ 
band and wife, competency, § 90, p. 489, n. 96 
Vendor or grantor. 

Dead man’s statute, derivation of title or inter¬ 
est, § 188 

Derivation of title or interest, § 188 
Venereal disease, privileged communications, 

Husband and wife, § 269, p. 772 
Physician and patient, § 295, p. 832, n. 72 
Venue, privileged communications, attorney and client, 
address of client, § 286 
Veracity, cross-examination, § 372 

Accomplice or codefendant, § 401, p. 195 
Searching test, § 410 
Verdict, 

Setting aside for one party as penalty for non- 
compliance with subpoena duces tecum, § 28 
Trial jurors, Impeaching, § 108 
Version of witness, inconsistent or contradictory 
statements, right to give, § 620 
Veteran’s medical service record, privileged commun¬ 
ications, § 264, p. 753, n. 49 

Veterinary surgeon, privileged communications, § 294, 
p. 831 

Vicious nature, character or reputation, occupation, 
§ 510 

Victim, ^ . 

Assault, privileged communications, physician 
and patient, condition of victim, § 293, p. 826, 
n. 99 

Interest or bias, relations with or feelings to¬ 
ward, § 554 

Admissibility of evidence, § 568, p. 525 
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■Vlctiin—CJontlnued 

Interest or bias, r^ations with or feelings to¬ 
ward—Continued 
Cross-examination, § 559, p. 500 
Robbery, inconsistent or contradictory state¬ 
ments, persons other than witness, § 595, n. 3 
Village, character or reputation, place to which knowl¬ 
edge relates, § 520, p. 448 

Violations of law, impeachment, cross-examination, 
§ 4S5, p. 3S2 
Violence, 

Inconsistent or contradictory statements obtained 
by, § 582 

Privileged communications, husband and wife, 
§ 269, p. 771 

Violent langauge, cross-examination, § 410 
Violent nature, character or reputation, § 513, p. 418 
Vision, credibility of witnesses, differences of opinion, 
§ 468, p. 339 

Vital statistics, privileged communications, physician 
and patient; § 293 

Vocation, character or reputation, § 510 
Subjects of Inquiry, § 515, p. 425 
Voice of person, responsiveness of answer, § 353, p. 75 
Voice recognition, knowledge of facts, § 53 
Voice recording, inconsistent or contradictory state¬ 
ments, § 585 

Voir dire examination, prosecuting witness, mental 
capacity, § 119, p. 529, n. 45 

Voluminous writings, refreshing memories on basis of 
summary, § 358, p, 85 
Voluntary attendance. 

Compensation, § 38 

Interest or bias, admissibility of evidence, § 568, 
p, 527 

Voluntary production of books and papers, privilege 
of witness, § 448, p. 285 
Voluntary remarks of witness, § 356 
Voluntary statements, § 325 
Cross-examination, § 392 
Redirect examination, § 419, p. 223 
Voluntary testimony, privilege of witness, waiver of 
privilege, § 456, p. 313 
Voting, grand Jurors, disclosure, § 107 
Voting registration. Inconsistent or contradictory 
statements, § 589, p. 566 
Wagering. Gambling, generally, ante 
Wages, inconsistent or contradictory statements, 
grounds for impeachment, § 573 
Wages and hours division administrator, subpoena 
duces tecum, power to issue, § 25, p. 378, n. 74 
Wages and hours division in^ctor, privileged com¬ 
munications, § 264, p. 748, n. 91 
Waiver, 

Absent witness, right to impeach, § 476 
Competency, objections, § 116; § 118, pp. 526-529; 
§128 

Cross-examination right, § 368, p. 119 
Dead man's statute, 

Absence of objection, § 246 

Contract terms or agreement, § 221, p. 684 

Objections, §§ 248,249 

Removal of incompetency, § 239 


Waivae^-Continued 

Defects or irregularities in Issuance of subpoena, 
§22 

Disqualification of other spouse, to testify, § 84 ^ 
Exemption from service or subpoena, § 16, p. 365 
Failure to swear witness, § 320, p. 22 
Inconsistent or contradictory statements, proper 
foundation, failure to lay, § 599 
Irregularities in issuance of subpoenas, § 22 
Objections, 

Competency, § 116; § 118, pp. 526-529 
Leading questions, § 338 

Privilege of witness, § 436, p. 251; § 456, pp. 309- 
320 

Privileged communications, protection, §§ 306-314, 
pp. 849-870 

Right of accused to compulsory process, § 6 
Walking ability, credibility of witness, conduct prior 
to testifying, § 404, p. 333, n. 53 
Warehouse receipts, cross-examination, scope of 
agency, § 382, n. 80 

Warning witness of intention to contradict, § 609 
Warnings, inconsistent or contradictory statements, 
material matters, § 580, p. 554 
Warrant of arrest, accused, right to compulsory proc¬ 
ess, § 13 

Warrantor of title, dead man's statute, § 147 
Weak or ill persons, competency, § 60 
Weakminded witnesses, leading questions, § 832 
Weapon, 

Carrying, privileged communications, husband 
and wife, § 269, p. 770 

Possession, inconsistent or contradictory state¬ 
ments, grounds for impeachment, § 673 
Wearing apparel. 

Lost baggage contents or value, competency, 
§129 

Propriety, § 321 

Weight, knowledge of facts, § 63 
Weight and sufficiency of evidence. 

Compensation, remedies to enforce payment, § 46 
Competency, § 119, p. 534 
Contempt proceedings, § 27, p. 408, n. 22 
Dead man’s statute, 

Objections, determination, § 251 
Weight of testimony admitted, § 250 
Opinion of judge as disclosed by examination of 
witness, § 347, p. 61 

Privileged communications, objections, § 804 
Right of accused to compulsory process as affect¬ 
ing, § 0 

Weight of testimony, § 458, pp. 320-323 
Character or reputation, § 496 
Prior time evidence, § 600 
Matters as affecting competency, § 49 
Privilege of witness, refusal to answer, effect, 
§455 

Weights and measures, conviction of crime, competen¬ 
cy, § 67 

Welfare relief investigation, privileged communica¬ 
tions, § 264, p. 750, n. 18 

Whiskey sales, cross-examination of character wit¬ 
ness, § 887, p. 151, n. 29 
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WITNESSES 


WWte slave violation, 

Character or reputation, commission of crime, 
$506 

Cross-examination in criminal prosecution, $ 401, 
p. 193, n. 50 

Widow and widower, dead man’s statute, || 167, 173 
Devisees or legatees of widow, $ 175 
Interest, § 173 
Protection of widow, $ 209 
Wife. Husband and wife, generally, ante 
Will contest, 

Adverse party or witness, examination as on 
cross-examination, $ 367, p. 107, n. 43 
Claim under will, dead man’s statute, § 136, p. 
572, n. 68 

Compensation of witness, § 40 
Competency, 

Statutory rule, § 131, p. 553, n. 21 
Time of testifying, § 131, p. 554 
Contradiction, collateral matters, § 633, p. 662, 
n. 96 

Cross-examination, 

Irrelevant or immaterial matters, § 386, 
p. 148 

Limitation of scope, § 393, p. 169 
Writings, § 391 
Dead man’s statute, § 142 

Executor or administrator, § 155 
Status of party, § 147 
Undue influence, § 227(6), p. 707 
Widow, § 157 
Execution of will, ante 
Husband and wife, competency, § 93 
Inconsistent or contradictory statements, 

Impeaching evidence admissible, § 614, p. 617, 
n.23 

Trial of different case of proceeding, § 694, p. 
579, n. 81 

Interest or bias, § 546 

Effect of showing, $ 572, n. 41 
MeT^tai capacity of testator, cross-examination, 
$ 378, p. 136 

Privileged communications, 

Attorney and client, affidavit of testator, 
$ 283, p. 807 

Husband and wife, $ 276, n. 29 
Physician and patient, | 301 
Time of testifying, competency, § 131, p. 654 
Willful default, dead man’s statute, § 221, p, 687 
Willfulness, credibility of witnesses, false testimony, 
effect, $ 469, p. 345 
Wills, 

Adverse party as witness, examination as on 
cross-examination, § 367, p. 106, n. 40 
Compensation of witness, § 40 
Corroborating evidence, § 648, p. 671, n. 27 

Transactions with deceased persons, § 651, 
pp. 680-084 

Dead man’s statute, § 142; § 227(6), p. 706 
Acts done or contracts made after, $ 215(8) 
Acts of witness, § 217, p. 673 
Beneficiaries under prior will, $ 175 
Beneficiary under subsequent vsrill, § 175 
Executor or administrator, $ 155 
Status of party, $ 147 


Wills—Continued 

Dead man’s statute—Continued 

Testimony of decedent, removal of incompe¬ 
tency, $ 240 

Husband and wife, competency, § 93 
Inconsistent or contradictory statements, § 689, 
p. 566 

Grounds for impeachment, § 573 
Joint tenancy created by deed, § 582, n. 27 
Lost will. 

Attorney, competency to testify, § 71, p. 468 
Corroborating evidence, § 681, p. 682, n. 58 
Privileged communications, attorney and 
client, existence and contents, | 288 
Mental capacity of testator, cross-examination, 
§ 378, p. 136 

Privileged communications. 

Attorney and client, §§ 288, 291 
Husband and wife, § 269, p. 770 
Physician and patient, $ 301 
Wire recordings, privileged communications, husband 
and wife, § 271, n. 84 

Withdrawal of witness, Inconsistent or contradictory 
statements, own witness, $ 678, p. 541 
Withdrawn pleadings, inconsistent or contradictory 
statements, § 593, p. 673 

Words and phrases. Definitions, generally, ante 
Work product, privileged communications, attorney 
and cUent, § 283, p. 806, n. 96 
Workhouse, character or reputation, punishment for 
crime, § 507, p. 413 
Workmen’s compensation, 

Adverse party or witness, examination as on 
cross-examination, § 3OT, p. 110, n. 82 
Application, inconsistent or contradictory state¬ 
ments, § 589, p. 666 
Dead man’s statute, f 140 

Widow and widower, $ 173, p. 619, n. 74 
Privilege of witness, refusal to answer, effect, 
§455 

Privileged communications. 

Husband and wife, § 273 
Physician and patient, $ 301 

Waiver, defined, $ 310, p. 857, n. 87 
Reports by employer, $ 264, p. 759 
Waiver, § 306 

Worthy of belief, credible witness, § 458, p. 322 
Wounds, 

Gross-examination, physical demoustratiou, $ 408 
Physical demonstration, § 321 
Writings, 

Corroborating evidence, § 648, p. 672 
Cross-examination, ante 
Form of subpoena, § 21 
Inquiries as to, redirect examination, $ 426 
Kept or made by others, knowledge of facts, § 53 
Privilege of witness, § 436, p. 253 
Refreshing memory, generally, ante 
Use by examiner, § 317, p. 16 
Written answers, subpoena duces tecum, $ 25, p. 882 
Written communications or Instruments, 

Dead man’s statute, § 227(1) 

Privileged communications, attorney and client, 
§ 290, p. 820 
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■Written eridence, 

Inconsistent or contradictory statements, 

Absent witness, laying fonndatton for proof, 
I 604, p. 602 

Adverse witness, laying foundation for proof, 
§ 605, p. 607 

Inf paapMng evidence admissible, f 616, pp. 
620-623 

Laying foundation for proof, § 600; I 604, p. 
596 


Wrongful deatb actions. 

Dead man’s statute, § 140 « ooa » 

Actions of decedent and his vehicle, § 220, p. 

07S n 

Admissibility of instruments* § 227(7), n. 11 
Statutory exceptions, § 215(8) 

Surviving party, § 201 
Leading questions, § 330, p. 39, n. 38 
Surviving party, § 201 

X-ray examinations, refreshing memory, § 358, p. 
X-ray plates, use by witness, § 327, p. 29 
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§ 11 , 


Abandonment, state forest land, § 12, p. 707 
Abatement of purpresture, national forest protection, 

§ 11, p. 608 . ^ 

Abutting owners, property rights in roadside trees, 

§6 

Acquisition of lands by county, state forests and for¬ 
est reserves, § 12, p. 702 
Actions, 

National forests, protection, § 11, p. 697 
Quieting title, national forest land, § 11, p. 693 
State forest lands, commissions and officer, § 12, 
p. 707 

Administration, 

National forests, § 11, p. 695 
State forest lands, § 13 

Administrative regulations, national forests, § li, 
p. 696 

Admissibility of evidence, contracts of sale of land 
for forest purposes, § 11, p. 693 
Adverse possession, § 2, n. 15 
State forest land, § 12, p. 707 
Affidavits, criminal prosecutions, § 9 
Airspace, national forests, restriction of use, 
p. 700 

Allegations, criminal prosecutions, § 9 
Allocation of procGods, national forest receipts, § lit 

AUotoents, national forests, grazing lands, § 11, p. 699 
Annexation, forest preserve district by municipality, 
§12,p.703 

Appointment, forestry officers, § 13 
Appropriation ordinance, state forest preserve dis¬ 
trict, § 12, p. 704, n. 46 
Assessments, statutory penalties, § 8 
Assignments, national forests, grazing rights, g ii» 
pp. 699,700 . . j 

Authority, state forest lands, commissions and ol- 

flcers, § 12, p. 707 
Avenues, shade, § 1 

Bonds, state forest preserve districts, S12, p. 7U4 
Boxing trees of anottier, § 5 

Buyer of grazing rights, national forests, knowledge 
of restrictions, § 11, p. 699, n. 80 
Cabins, national forests, quieting title, i 11, p. 766i 
n.87 
Canals, 

National forests, rights of way, § 11, P- 701 
State forest land, § 12, p. 705 . ,, 

Civil service, state forest preserve districts, g 12, p. 

703 

Classification of lands, reforestation lands, § 5, n. 32 

Closing forests to public, § 7 * io « tor 

Cloud on title, state forest lands, § 12, p. 706 
Collection of penalty, § 8 
Collection of trees, § 1 

Commercial logging, reforestation programs, § o 
Commissions and officers, $ 18 
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§ 12 , 


Common law, protection and regulation, § 4 
Compensation, forest commissions and 
Compromise, state forest land titie, § 12, p. 707 
Conditions of gift, national forest land, § 11, P- 694 
Congressional acts, national forests, § 11, P- 692 
Consent of state, national forests, § 11, p- 692 
Consideration, national forest grazing rights, assign¬ 
ment, § 11, p. 700 , . i * 11 

Construction equipment, national forests, use, g ii, 

p. 700 . , , 

Construction of statutory provisions, § o 
Contracts, 

National forests, relating to, § 11, P- 698 
Sale of land for forest purposes, § 11, p- 693 
Control, state forest lands, § 12, p. 707 
Conveyances, 

National forests, grazing rights, § 11, p. 699 
State forest land, § 12, p. 706 
Corporate authorities, state forest preserve districts, 

§ 12, p. 703 

Costs, fire precautions, 17 ^ * 

County commissioners, forest preserve districts, 

P- T03 , 

County lands, state forests and forest reserves, § 12, 

p. 702 

Criminal offenses, fire precautions, f 7 
Criminal prosecutions, § 9 

National forests, relation violations, § 11, p- 698 
State forest lands, § 12 
Cultivation of trees, legislation, I 5 
Culture, roadside trees, S 6 
Cutting of timber. 

National forest contracts, § 11, p- 696 
State forests and forest reserves, § 12, pp. 702, 706 
Cutting of trees on highway, § 6 
Damages, national forests, destruction, § 11, p. 697 

pamSg 

National forests, rights of way, § 11, P- 701 
State forest lands, § 12 
Definitions, | 1 

Delegation of legislative powers, forest commissions 
and officers, § 13 

Destruction of timber, penalties, § 8 , . _ 

Disposition of receipts from national forests, § Hi 
p. 701 

Districts, state forests and forest reserves, § 12, p. 703 
Ditches, national forests, rights of way, § 11, p- 701 
Divestment of title, state forest land, § 12, p. 706 
Dogs, national forests, § 11, P- 696, “-37 
Double damages, national forests, destruction of tim¬ 
ber, § 11, P- 698 

Drou^t, closing forests to public, §7 
Ejectment, state forest land, § 12, pp- 7W, 707 
Electricity, state forest lands, dams, S 12 
Eminent domain, national forests, right of way, S U. 

Employees, state forest preserve districts, § 12, p. 703 



WOODS & FORESTS 

Equity suits, national forest trespasses, § 11, p. 697 
Establisbnient, public forest reserrations, § 11, p. 692 
Estoppel, state forest land, title, § 12, p. 707 
Evidence, criminal prosecutions, 5 9 
Exemptions from taxes, reforestation areas, § 5 
Expenses, 

Fighting forest fires, § 13 
National forest receipts, § 11, p. 701 
Fines and penalties. 

Legislation, § 8 

National forests, administrative regulations, § 11, 
p. 690 

State forest land offenses and prosecutions, § 12 
Statutory provisions, § 5 

Fire fighting, national forests, reimbursement of pri¬ 
vate company, § 11, p. 698 
Fire prevention, §§ 3, 7 
Flooding lands, penalties, § 8 

Flumes, national forests, rights of way, § 11, p. 701 

Forest material, definitions, § 1 

Forest products, definitions, § 1 

Forestation programs, § 5 

Forester, S 1 

Forf^tures, 5 S 

Fraud, contracts of sale of land for forest purposes, 
§ 11, p. 693 

Game refuges, administrative regulations, § 11, p. 696, 
n. 37 

Gift, national forest land, § 11, p. 693 
Girdling trees of another, § 5 
Graaing rights. 

National forests, § 11, pp. 697, 699 
State forest lands, § 12 

Great Smoky Mountain National Park, § 11, p. 693 
Grove, definitions, 9 1 
Growing timber, § 2 

National forests, $ 11, p. 692 
Growth of trees, protection and encouragement, § 3 
Guideboards, roadside tree locations, § 6 
Harvesting of forest products, legislation, § 5 
Health resorts, state forest preserve areas, § 12, p. 705 
Highway trees, § 6 

Improvements, national forests, quieting title, $ 11, p* 
700 

Incident of ownership of land, § 2, n. 15 
Indian rights, national forests, § 11, p. 693 
Indictments and informations. 

Criminal prosecutions, § 9 
State forest land violations, § 12 

Injunctions, 

Cutting of trees, § 3 
National forest protection, § 11, p. 698 
State forest land use, § 12, p. 707 
Injury to trees, criminal prosecutions, § 9 
Insect infestations, national forests, protection, § 11, 
p. 697 

Intention of congress, national forest use, § 11, p. 699 
Interest in land, standing timber, § 2, n. 15 
Jurisdiction, national forest lands, § 11, p. 693 
Larceny, state forest land timber, § 12, p. 706 
Leases, state forest lands, 

Grazing rights, § 12 
Shale deposits, § 12, p. 702, n. 20 
Legislation, § 5 
Levy of penalty, S S 


Uahility for negligence, national forestry oflOcers, 9 
p 696 

T.</v.TiiU, national forests, permits and preferences In 
use, § 11, P- 699 

Lieu lands, national forests, relinquishment of lands, 
9 11, p. 695 

Locators of mining claims, national forests, § 11, p. 700 
Logs, forest products, § 1 

Lumber, forest products, § 1 • o so 

Malicious destruction, roadside shade trees, § 8, n. 53 
Mining claims, national forests, rights of locators, § 11, 
p. 700 

Mistake, contracts of sale of land for forest purposes, 
§ 11, p. 693 

Motor vehicles, national forests, use, § 11, p. 700 
Municipality, forest preserve district, annexation, § 12, 
p. 703 

National forests, 9 H, PP- 692-702 
Natural state, forest lands, 9 1 
Nature^ § 2 

Navigable waters, state forest land, § 12, p- 705 
Negligence, 

Fire precautions, § 7 
Forest commissions and officers, § 13 
National forestry officers, § 11, p. 696 
Nursery stock, nature, 9 2, n. 16 
Officers, state forest preserve districts, § 12, p. 703 
Open lands, § 7, n. 48 

Operation and effect, statutory provisions, 9 5 
Ordinances, penalties, § 8 
Ornamental trees, streets and highways, § 6 
Ozark National Forest, administrative regulations, 
§ 11, p. 696, n. 37 

Pack horse, national forests, transportation of goods, 
9 11, p. 700, n. 88 

Parol evidence, contracts of sale of land for forest 
purposes, § 11, p. 693 

Payments, national forest receipts, 9 P* 701 
Penalties. Pines and penalties, generally, ante 
Percentage of land covered with trees, § 1, n. 7 
Permits, 

Burning of forest material, § 7 
Logging operations, § 5 
National forests, use, 9 11» P- 699 
Setting of fires, § 7 

Personal property, national forests, quieting title, § 11, 
p. TOO 

Pine tree boxing, § 5, n. 31 
Pipes, national forests, rights of way, § 11, p. 701 
Pisgah National Forest, timber sales, § 11, p. 696, 
n. 32 

Pleadings, penalty enforcement, 9 3, n. 53 
Poles, forest products, § 1 
Police power, 

Legislation, 9 5 

National forest land, 9 P- 6^3 
State forests and forest reserves, § 12, p. 702 
Precautions gainst fire, § 7 
Preferences, national forests, use, § 11, p. 699 
Preserves, 9 10 
Presumptions, 

Administrative regulations, propriety, 9 H* P- 696, 
n. 39 

National forests, 

Cabin ownei^ip* 9 P- 700, n. 87 
Withdrawal of lands, § 11, p, 694 
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Primitive condition, national forests, § 11, p. 692 
Preservation, § 11, p. 700 
Proceedings to enforce penalties, § 8 
Process, national forest lands, § 11, p. 694 
Proclamations, national forests, § 11, p. 692 
Protection, § 3 

National forests, § 11, p. 697 
State forest land, § 12, p. 706 
Public forests, § 10 
Public ground, common law, § 4 
Public utilities, national forests, use, § 11, p. 700 
Public welfare, national forests, § 11, p. 692 
Purchase of lands, national* forests, § 11, p. 693 
Purposes, VTithdrawal of forest land, § 11, p. 694 
Purpresture, national forests, abatement, § 11, p. 698 
Quieting title, national forest land, § 11, pp. 693, 700 
Railroads, 

Pire precautions, § 7 

National forests, rights of way, § 11, p. 700 
State forest lands, rights of way, § 12 
Receipts from national forests, disposition, § 11, p. 701 
Recreational areas. 

National forests, § 11, pp. 692, 700 

State forests and forest reserves, § 12, p. 702 


Reforestation programs, § 5 
Regulations, § 3 

Reimbursement, private company fighting fibres in 
national forests, § 11, p. 698 
Relative rights, national forest land, § 11, p. 693 
ppHTi q^iig hnne'n t of lands, national forests, § 11, p. 695 
Remedies of taxpayers, state forest preserve districts. 


S 12, p. 705 

Removal of forestry ofilcers, § 13 
Reseeding, reforestation program, § 5 
Reservations, $ 10 

Reservoirs, national forests, rights of way, § 11, P* 701 
Residences, state forest lands, § 12 
Right of way, national forests, § 11, p. 696, n. 29 
Railroads, § 11, p. 700 
Roads and highways, 

National forests, administration, § 11, p. 696 
National parks, § 11, p. 697 


Roadside tree planting, § 6 

School lands, national forests, s^ection of lieu lands, 
5 11, p. 695 

Schools, national forest receipts, apportionment, S Hi 
p. 701, n. 6 

Secretary of agriculture, national forest duties, S 11, 


pp. 693, 696 

Secretary of interior, national 


parks, duties, § U, 


p. 693 

Selection of lieu lands, national forests, relinquish¬ 
ment of lands, § Hi P* 

Service of process, national forest lands, § 11, p. 694 
Shade for avenues and walks, 11 


Shale deposits, state forests and forest reserves, leas¬ 
es, § 12, p. 702, n. 20 
Shenandoah National Park, § 11, p. 693 
Slash, contracts fixing time for burning, § 11, p. 69o, 


n. 73 


n. 34 

Special use areas, national forests, § 11, P* 

Standing timber, § 2 

State consent, national forests, § 11, p. 

State forests and forest reserves, § 12, pp. lO- «0S 
Statutory provisions, § 5 ^ ^ ^ 

Sustained yield forest, state forests and forest re¬ 
serves, § 12, p. 702 
Synonymous terms, § 1 
Tax benefit provisions, § 5, n. 20 
npft'T sfiiA nrooertv. state forests and forest reserves, 


§ 12, p. 702 

Taxes, 

Exemptions, reforestation areas, § 5 

State forests and forest reserves, § 12, pp. 702, 


704 

Ties, forest products, § 1 . .rno 

Timber, state forests and forest reserves, s 12, PP- 
706 

Tithing law validity, § 7, n. 40 
Title 

National forests, relinquishment of lands, § 11, 
p. 695 

State forest preserve land, § 12, p. 705 
Toll roads, national forests, § 11, p. 698 


Trespasses, 

National forests, § 11, p. 697 
State forest lands, § 12, p. 707 
Trimming roadside trees, § 6 
Tunnels, national forests, rights of way, § 11, P- 701 
Turpentine, boxing trees of another, S 5 
Unlawful entry, criminal prosecutions, § 9 
Unsurveyed lands, national forests, § 11, p. 693 


Use, 

National forests, $ 11, p. 698 
State forest land, § 12, p. 706 
Walks, shade, § 1 

Wftrrantv. national forests, grazing rights, § 11, p. TOO, 


n. 84 

Waste, national forests, protection, § 11, p. 698 
Water plants, national forests, rights of way, § 11, 


Waters, state forest lands, protection and use, § 12 
Weather conditions, slash burning, S H, P- 696, n. 36 
Withdrawals of lands, national forest lands, § 11, 


p. 694 

Woodland, definitions, § 1 

Woodland park, state forests and forest reserves, § 12, 
p. 702 

Yellowstone National Park, jurisdiction, § 11, p. 694 
Zoological parks, state forest preserve districts, § 12, 
p. 704, XL 47 
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Al)andoiiinent, 

Contract, § 51 

Amount of recovery, § 66(4) 

Effect, § 33 

Justifiably, effect, § 28 

Part performance, effect, §§ 32 , 34 , do 


Recovery on, § 31 

Performance, pleading, § 45, p. <S6 
Special contract, evidence, § 58 
Ability to pay, reasonable value determination, § 6o, 

p. 821 
Absence, 

Express contract, effect, § 1 
Express promise to pay, services rendered volun¬ 
tarily, effect, § 7 ^ 4 . < 

Abstract propositions of law, instructions to jury, 

§ 62 

Acceptance, 

Materials, effect, § 3 
Part performance of contract, § 34 
Performance not in strict compliance with con¬ 
tract, § 33 

Weight and sufldciency of evidence, § 5o 
Acceptance of services or work, etc, § 10 

Business, official or social relations, effect, § Id 


Consideration, § 1 

Cousins, § 24 « « « ko 

Failure to accept benefits, effect, § 6, p. <-2, n. o- 


Foster parent and child, § 18 

Grandparent and grandchild, § 21 

Imperfect work, effect, § 66(6) • a 

Necessity to recovery on quantum meruit, § o 

Parent from child, effect, § 17 

Pleading, § 45, p. 786 

Products of work, effect, § 10 

Questions of law and fact, § 61, pp. 812, 813 

Relationship between parties, effect, § 14 

Weight and sufficiency of evidence, § 55 


Actions—Continued 

Burden of proof, § 48 
Character of service, § 4^ p. i84 
Complaint, § 45, pp. 781-787 
Conditions precedent, § 39 
Consideration, 

Given, § 45, p. 783 

Contrart’payable otherwise than in money, § 37 
Counterclaim, §§ 40, 46 
Declaration, § 45, pp. 781-787 


Defenses, § 40 

Demurrer to evidence, § 61, p. 814 
Direction of verdict, § 61, p. 814 
Dismissal and nonsuit, § 61, p. 814 


Estoppel, § 40 

Expectation of payment, § 45, p. 

Findings, § 63 
Form of remedy, § 37^ 

Full performance, § 45, p. 786 
Instructions to jury, § 62 -tqk 

Issues, proof and variance, § 47, pp. 789-795 
Joining counts in special contract and in quantum 
meruit, § 45, p. 787 
Judgment and review, § 64 
Jurisdiction, § 38 
Laches, § 40 
Law or equity, § 37 
Limitation of actions, post 
Nature of remedy, § 37 
xrnnnavment for work. § 45, p. 784 


Parties, § 43 . pto.. 

Performance of work, § 4o, p. 784 
Persons entitled to recover, § 41 
Persons liable, § 42 


Petition, § 45, pp. 781-787 
Pleadings, § 45, pp. 781-787 
Presumptions, generally, post 
Price of work, § 45, p. 785 


Account, 

Annexed, § 45, p. 783 

Instructions to jury, § 62 
No account of work kept, § 8, p. 726, n. ^6 
Payments, admissibility of evidence, § 47, p. 793 
Account stated, presumptions, § 48 
Accounting, 

Action for, § 8, p. 725, n. 76 
Request for services, recovery, § 11 
Acquiescence, rendition of beneficial services, effect, 
§ 10 

Act of God, full performance of contract prevented 


by, § 35 

Actions, §§ 37-64, pp. 773-819 

Acceptance of work, § 45, p. 786 
Account annexed, § 45, p. 783 
Admissibility of evidence, generally, ante 
Answer, $ 46 


Process, § 43 „ 

Questions of law and fact, generally, post 
Reconvention, § 40 
Recoupment, § 40 
Reply, § 46 

Request for work, effect, § 6 
Request of defendant, § 45, p. 783 
Set-off, §§ 40, 46 

Specific performance, remedy by, § 37 
Subsequent pleadings, § 46 
Substantial performance, § 45, p. 786 
Support of relative, § 42 
Time of performance, § 45, p. 784 
Trial, § 60 

Value of work, § 45, p. 785 


Venue, § 38 

Verdict, § 63 „ a 

Weight and sufficiency of evidence, generally, post 
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Actual value, amount of recovery, § 65, p. 819 
Additional work, 

Amount of recovery, § 66(9) 

Recovery on quantum meruit, § 36 
Admissibility of evidence, § 47, p. 792; § 49 
Amount of compensation, § 52 
Customary charge, § 52 
Express or special contract, § 51 
Gratuitous services, § 50 
Relation of parties, § 60 
Skill used, § 53 
Special contract, § 51 

Statute of frauds, contract void under, § 51 
Sufficiency of performance, § 53 
Value of services, § 52 
Admissions, 

Defendant, plea of payment, § 46 
Employment, nonperformance, alleging, § 46 
Pleadings, issues, proof and variance, § 47, p, 789 
Adoption, 

Family relationship, presumption of gratuity, § 16 
Services or support, § 18 
Adults, voluntary services by infant to, § 14 
Affidavit of defense, § 46 

Affinity, family relationship, presumption, effect, § 16 
Affirmative defenses, § 46 
Burden of proof, §§ 48, 54 

Affirmative matter, admissibility of evidence, § 47, 
p. 793 
Agents, 

Admissibility of evidence, § 47, p. 793 
Knowledge of abandonment of contract by prin¬ 
cipal, § 30 

Request of, pleading, § 45, p. 784 
Services rendered under agreement with or direc¬ 
tion of, § 13 

Aggravation of damages, pleading, § 45, p. 785 
Agreed price. 

Issues, proof and variance, § 47, p. 790 
Pleading, § 45, p. 785 
Agreements. Contracts, generally, post 
Alteration, 

Building, weight and sufficiency of evidence, § 54 
Contract, § 51 

Ambiguous instructions to jury, § 62 
Amendment of pleadings, § 45, p. 781 
Amount, 

Benefit received, questions of law and fact, § 61, 
p. 812 

Indebtedness, questions of law and fact, § 61, p. 
812 

Work done, weight and sufficiency of evidence, 
S 59 

Amount of recovery, §§ 65-67, pp. 819-833 

Absence of express contract, § 65, pp. 819-824 
Additional work, § 66(9) 

Admlsslbilily of evidence, § 52 
Benefit to recipient, § 66(4) 

Compensation fixed by law, § 65, p. 820 
Contract, 

Controlling, § 66(4) 

Silent as to compensation, § 66(2) 

Death of performer, § 66(8), p. 830 
Disagreeable services, § 65, p. 822 
Effect of express contract, § 66(1) 


Amount of recovery—Continued 

Excessive allowance, § 65, p. 823 
Expenses, § 67 
Extra work, § 66(9) 

Fire, part performance, § 66(8), p. 831 
Illness of performer, § 66(8), p. 830 
Inadequate allowance, § 65, p. 823 
Insanity of recipient prevents fulfillment of con¬ 
tract, § 66(5) 

Interest, § 65, p. 820 
Invalid contract, § 66(3) 

Negligent performance, § 65, p. 820 
Part performance, § 66(8), pp. 829-832 
Payment in other than money, § 66(4) 
Performance of contract, § 66(5) 

Not in strict compliance, § 66(6) 

Profits, § 67 

Questions of law and fact, § 61, p. 813 
Reasonable* allowance, § 65, p. ^3 
Reasonable value, 

Determination, § 65, p. 821 
Not shown, § 65, p. 820 
Rescission of contract, § 66(4) 

Sickness of performer, § 66(8), p. 830 
Silence of contract, § 66(2) 

Skill and experience, § 65, p. 822 
Substituted agreement, § 66(5) 

Unenforceable contract, § 66(3) 

Unexceptional character of services, § 65, p. 822 
Unjust enrichment doctrine, § 65, p. 820 
Untimely performance, § 66(7) 

Weight and sufficiency of evidence, § 57 
Answer, § 46 

Anticipatory breach of contract, § 31, p. 762, n. 73 
Appeals, § 64 

Apprentices, services rendered to master, § 14 
Approval, 

Acceptance of beneficial services or materials, § 10 
Third persons, conditions precedent to action, § 39 
Arbitration of disputes, 

Conditions precedent, § 46 
Refusal to submit claim for services to, § 32 
Arbitrators, valuation of work, § 27 
Architect’s certificate, part performance of contract^ 
§ 35, p. 771, n. 97 

Argumentative instructions requested, § 62 
Arrest of plaintiff, admissibility of evidence, § 52 
Assault of plaintiff, part performance of contract^ 
effect, § 35 

Assent or consent to services, § 10 

Acceptance of beneficial services, § 10 
Against one’s will and without assent, § 10 
Labor and materials furnished for building with¬ 
out, § 12 

Rendition of beneficial services, effect, § 10 
Subsequent assent to performance, effect, § 11 
Tenant’s services, § 15 

Assignment of compensation, § 20, p. 752, n. 9 
Assistants, persons entitled to recover, § 41 
Assumpsit, § 37 

Conditions precedent, § 39 
Contract under seal, effect, § 28 
Pleadings, § 45, p. 782 
Set-off and counterclaim, § 40 
Assumption as to contract, $ 1, p. 717, n. 1 
Attorney’s lien, § 43 
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Benefits, 

Acceptance or assent to, 5 10 
Conferment, § 6 

Intention of parties, expectation of payment, 

§ 8 

Defendant, burden of proof, § 48 
Due defendant, amount of recovery, part per¬ 
formance, § 66(8), p. S31 
Essential element of liability, | 6 
Necessity and effect, part performance of con¬ 
tract, § S4 

Nonacceptance or retention, § 6, p. 722, n. 52 
Performance not in strict compliance with con¬ 
tract, necessity, § 33 
Received, yardstick of recovery, § 66(6) 

Recipient, amount of recovery, § 66(4) 

Bids, admissibility of evidence, § 52 

Bill of particulars, common counts, § 45, p. 782 

Blood relationship, § 16 

Close ties of blood, § 10, p. 730, n. 31 
Effect on family relationship, § 16 
Grandchild and grandparents, § 21 
Gratuitous services, effect, § 9 
Nephew or niece, services or support, § 23 
Presumption of gratuitous services, § 16 
Uncle or aunt, services or support, § 23 
Board and lodging, 

Brother and sister, etc., gratuitous services, § 22 
Expectation of compensation on furnishing, § 10 
Family relationship, implied promise to pay, ef¬ 
fect, § 16 

Gratuitous services, § 9 

Husband and wife^ persons entitled to recover, 
§ 41 

Implied obligation to pay for, § 14 
Nephew or niece, § 23 

Parent’s agreement to compensate child by will 
for, § 17 

Paupers furnished board for services, § 14 
Presumption of payments, § 48 
Request for, recovery, § 11 
Stepfather-ln-law, recovery for, § 19 
Uncle or aunt, § 23 

Boat owners, fish spotting, § 42, n. 29 
Boiler, 

Defects, admissibility of evidence, § 49 
Repairs, § 40, n. 86 

Bonus, failure of contract to stipulate amount, § 29 
Breach of contract. 

Partial performance, § 34 
Pleading, § 45. p. 7S2 
Recipient of services, § 31 
Recovery for part performance, effect, § 34 
Breach of trust by trustee, charge for services, effect, 
§ 12 

Brick, value, evidence, § 52, xl 9 
Brother and sister, § 22 
Building, 

Permit, part performance, § 35, p. 770, n. 90 
Supports, request for services, recovery, § 11 
Burden of proof, § 48 

Afltenative defenses, f 54 

Family relationship, rendition of services, § 16 

Gratuitous services, § 10 

Order of trial or proof, § 60 

Value of domestic services, § 25, p. 756, nu 88 


Business depression; admissibility of evidence, § 52 
Business reasons, gratuitous services, § 9 
Business relations. Implied contract for compensation, 

§15 

Care, 

Children, § 40 
Family relationship, § 16 
Imbecile half brother, § 22 
Implied obligation for payment, § 14 
Services rendered by child to pa .ent, presumption 
of gratuity, § 17 

Casualty, full performance of contract prevented by, 

§ 35 

Catastrophe, full performance of contract prevented 
by, effect, § 35 
Cause of action, § 43 

Change of mind or afterthought, gratuitous services. 

Character of services or work, 

Admissibility of evidence, § 47, p. 792 
Express or special contract, § 51 
Burden of proof, § 48 
Family relationship, § 16 
Implied contract from, § 14 
Inference of intent to pay, § 8 
Pleading, § 45, p. 784 

Reasonable value determination, § 65, pp. 821, 822 
Characteristics of employer, admissibility of evidence, 

§ 49 

Charges, time involved in negotiating for performance 
of services, effect, § 2 
Charitable motives, gratuitous services, § 9 
Chattel mortgagor, possession of live stodk, § 15 
Children and minors. 

Care and support, § 40 

Joint liability with personal representatives, § 42 
Parent and child, generally, post 
Voluntary services to adult, § 14 
Circumstances. Facts and circumstances, post 
Circumstantial evidence, 

Family relationship, presumption of gratuity, § 16 

Gratuitous services, § 50 

Special contract, § 58 

Weight and sufficiency of evidence, § 55 

Claim, 

Family relationship, failure to sustain, § 16 
Full performance of contract not sustained, § 32 
Implied contract for value of labor and material, 
§1 

Justice or injustice, consideration, § 1 
Parent against child for services rendered, § 17 
Plaintiff, against, burden of proof, § 48 
Quantum meruit unliquidated, § 1, p. 719, n. 8 
Rescission or abandonment of contract, § 31 
Services or support furnished by dhild to parent, 
§ 17 

Clearance of land, compensation of child for services 
to parent, § 17 

Clerking, weight and sufficiency of evidence, § 54 
Clothing, 

Paupers furnished board and clothing, etc., for 
services, § 14 

Services of child to parent, presumption of gratu¬ 
ity, § 17 

Commodities, contracts payable in, § 32 
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OomzQon counts, 

Allegations, § 45, p. 782 

Assumpsit on, § 87 

Conditions precedent, § 39 

Issues, proof and variance, § 47, p. 791 

Recovery for. 

Full performance of contract, § 32 
Modification of contract, § 31 
Part performance of contract, § 35 
Set-off and counterclaim, § 40 
Common knowledge, value of services, § 57 
Conunon law, 

Claim on implied contract, § 1 
Marriage, mistaken belief as to, recovery for 
services, § 12, p. 737, n. 34 
Part performance of contract for services, § 34 
Rendition of services on request, § 11, p. 735, n. 1 
Compensation for services, etc.. 

Assignment, § 20, p. 752, n. 9 
Brother and sister, etc., gratuitous, § 22 
Business, official or social relations, implied con¬ 
tract, § 15 

Care and support of imbecile half brother, § 22 
Child, services or support furnished by child, § 17 
Compelling i)erformance of work for another, 
I 12 

Conferment of benefit, § 6 

Conformity to directions to warrant, § 5 

Contract silent as to, § 29 

Cousins, service to another cousin, § 24 

Expectation of compensation, post 

Foster parent and child, $ 18 

Grandparent and grandchild, presumption, § 21 

Gratuitous services, § 9 

Marriage^ 

Persons contemplating, § 26 
Void, woman for services, § 25 
Parent, services or support furnished by parent, 
8 17 

Parent and son-in-law or daughter-in-law, § 20 
Parent and stepchild, services or support, § 19 
Parties, 

Reasonable exi)ectation of payment, § 8 
Relationship or status, effect, §§ 14-26 
Presumption, 

Acceptance of valuable services or materials, 
$ 10 

Family relationship, § 16 
Request for services, § 11 
Recovery, services rendered under mistake, § 12 
Rendition of services, § 5 

Against one’s will and without assent, § 10 
Voluntarily, § 7 
Stepsister, § 22 

Time involved in negotiating for performance, 8 2 
Complaint, § 45, pp. 781-787 
Completion of work, 

Defendant, part performance, recovery, 8 35 
Weight and sufficiency of evidence, 8 59 
Compulsion, effect, § 12 

Concubinage, services of persons living therein, § 25 
Condemnation proceedings, part performance, 8 35, p. 
770, n. 88 

Conditional promise to pay, weight and sufficiency of 
evidence, § 55 
as C.J.S.—69 


Conditions precedent, 

Actions, S 39 

Defense of noncompliance, § 46 
Conduct tantamount to fraud, § 1, p. 718, n. 4 
Conferment of benefit, 8 6 

Intention of parties, expectation of payment, § 8 
Conflicting evidence, liability of defendant, § 61, p. 812 
Conflicting instructions to jury, § 62 
Confusing instructions to jury, 8 62 
Consent Assent or consent ante 
Consideration, 

Denial of recovery due to, § 30 
Family relationship, maintenance services, % 16 
Love and affection, acceptance of services and 
materials, § 10 

Performance and acceptance of services, § 1 
Pleading, 8 45, p. 783 

Return as condition precedent to action, § 39 
Construction, 

Contract partially performed, § 1, p. 719, n. 8 
Pleadings, § 45, p. 781 
Quantum meruit § 37 
Contract 
Contractors, 

Conditions precedent to recovery, § 39 
TvngfflTrA in performance of work, effect on recov¬ 
ery, 8 12 

Contradictory instructions to jury, § 62 
Abandonment suite 

Acceptance of beneficial services or materials, ef¬ 
fect 8 10 

Agent rendition of services, § 13 

Assumption as to, § 1, p. 717, n. 1 

Construction, partially performed, § 1, p. 719, xl 8 

Elements, intention to pay, necessity, 8 8 

Express contract post 

Illegal, § 30 

Implied contract post 

Invalid, 8 30 

Modification of contract post 
Necessity, § 1 

Parent and stepchild, services or support S 19 
Part performance of contract post 
Pay, weight and sufficiency of evidence, 8 55 
Payable in commodities or in other medium than 
money, performance^ § 32 
Performance of contract post 
Rescission of contract post 
Seal, effect § 28 

Services or support foster parent and child, $ 18 

Special contract post 

Termination of contract post 

Terms of contract, post 

Ultra vires, § 30 

Unenforceable, § 30 

Contributions, weight and sufficiency of evidence, § 54 
Cost 

Material, reasonable value determination, 8 65, 

p. 821 

Supplying labor and material, § 57, n. 54 
Work, admissibility of evidence, 8 52 
Counterclaim. Set-off and counterclaim, generally, 
post 

Counterpresumption, gratuitous services, { 6 
Counts. Common counts, ante 


929 , 



WORK & LABOR 


Cousins, compensation lor services to another cousin, 

OrecUbllity of testimony, questions ol law and fact, 

S 60 

Custom and usage, a ko 

Customary charge, admisslWlity ot evidence, S 52 

Business, § 11, P-155, n. 2 
Pay wages, effect, 5 „ 

Questions of law and fact; 5 w , « „ 022 
Keasonahle value determination, f 65, p. 8Z- 

^*°A^unt of recovery, part performance, S 66(8), p. 

Mat^als used in performance of work, § 6 
Pleading, § 45, p. 782 

Dea^ amount of recovery, § 66(8), p- 830 

full performance prevented by, % so 

Declaration, § 45, pp. 781-787 
Beiiance for paymeit on, } 8 

Default, . tt 

Part performance of contract, effect, 8 
Party, part performance, recovery, f*^ 

ance prevented by, 8 35 _ 

Performance of material part of entire contract, 

§ 33 

Defective performance, pleading. 5^ 

Defendant, unable to perform contract, § 32 

Defenses, 

Actions, 5 40 • srno 

AdmissibiUty of evidence^ 8 47, p. 733 

Burden of proof. 8 48 . ^ ^oq 

Issues, proof and variance^ 8 47, pp. 789 
Loss of goods in transit, action for labor and ma¬ 
terials used in manufacture, 8 3 

Pleading, 8 46 - . a 

Work of no value or benefit, 8 ^ 

Definitions, family, 8 15 - 

SSvery cff material, admlssIWlilr of evidence, S 49 

Demand, ^ ^ 

Conditions precedent to action, 8 39 

Pay^tej^ fnmisbed, 8 6, p. 726, n, 90 

Pleading, 8 46, p. 784 
Servant, presumptions, 8 48 
Demurrer to evidence, 8 61, p. 314 
Demurrer to pleadings, 8 45, p. 781^ 

Performance of work, § 46, p. 7^ « * ® oo 

Departure from contract terms, intentio^, effect, § 33 
Depressions, admissibility of eviden^ § 52 
Devise, expectation of paymeirt by, 8 3 
Diminution for damages, part performance, f 66(8), 
p 829 

Direction of agent for rendition of services, 5 13 
Direction of verdict, § 61, P- 31* 

Wei^t and sufficiency of evidence, s 04 
Disabled persons, care, evidence^ 5 53 
D^greeable services, reasonable value determination, 

ft 66, p. 822 ^ . 

Disdarge of employee, part performance of contract, 

Discretion of court, firing value of services performed, 
} 65 , p. 821, n, 77 


sisr 

Dnresi reoorety tor semce * 

nwAUlnes, family relationsbip, § 

Econou^ depressions, admissibiUty of evidence, § 5- 

Education of child, * ro n i7 

Admissibility of evidence, 8 52, n. it 

Foster child, recovery, § 18 

^““Benefit or acceptance, part performance of con- 
tract, § 34 

£:,SS£?'A.» or H 1«» 

Express contract, §§ 27-36 
Fraud, § 12 

^^^mpulsion, fraud or other wrongdoing, § 12 
Bequest for services, § U 
Wrongdoing, § 12 

Ejectment, verdict and finding § 63, n. 36 
Election, recovery on fuU performance of contract. 

§ 32 

Elements of obUgation stated, § 7, p. 72^ 

Emancipated child, services or support by parent, § 17 

^ \SStants, persons entitled to recover, 8 41 
Burden of proof, § 48 

Plaintiff, admissibiUty of evidence^ special con¬ 
tract, S 51 
Third person, $ 10 
Enrichment of defendant, pleadi^, § 45, p. 7W 
Epidemic, recovery for part performmoe of wntract 
where full performance prevent^ by, § ® 
Equitable principles, recovery upon, § 1> P* “ 

Equity and good conscience, obligation in, 5 1. P- 7l<, 
n. 2 

Erection of buUdlng, weight and sufficiency of evi- 

dence, § 54 ^ a -r. 

Essential element of impUed contract, S 8, p. 724, n. 

TR’MonH’ni^ element of liabUity, conferment of benefit, 

I 6 

Estoppel, § 40 

Evidence, „ 

Admissibility of evidence, generally, ante 
Burden of proof, generally, ante 
Circumstantial evidence, generally, ante 
Presumptions, generally, post 
Proof, generally, post 

Weight and sufficiency of evidence, generally, post 
Exceptional services, family relationship, 8 13, p. 745, 
n. 76 

Excessive allowance on recovery, § p. 823 
Excessive verdict, value of services, 8 57 

Excuse, ^ X ® QK 

Pull performance of contract, § oo 
Nonperformance, pleading, § 45, p. 786 
Exhibition flying, value, evident, § 52, n. 32 
Existence of indebtedness, questions of law and fact, 
I 61, p. 812 
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Expectation of compensation or payment, § 8 
Burden of proof, § 48 

Chattel mortgagor, possession of live stock, § 15 
Family relationship, personal services, § 16 
Grandchild and grandparent, § 21 
Gratuitous services, § 9 

Inference of relation and situation of parties, § 8 
Instructions to Jury, § 62, n. 6 
Marriage, persons contemplating, § 26 
Nephew or niece, services or support, S 23 
Parties, relation or status, effect, § 14 
Pleading, § 45. p. 783 

Presumption, acceptance of valuable services or 
materials, § 10 

Questions of law and fact, § 61, p. 812 
Remuneration by will, § 8 
Request for services, § 11 
Uncle or aunt, services or support, § 23 
Weight and sufficiency of evidence, § 55 
Will, remuneration by will, § 8 
Expenses, 

Amount of recovery, § 67 
Incurred, § 1, p. 720, n. 12,14 
Plaintiff, admissibility of evidence, S 49 
Experience, reasonable value determination, § 65, 

p. 822 

Express contract, 

Additional or extra work, recovery for, § 36 
Compensation, silent as to, § 29 
Effect, §§ 27-36 

Family relationship, § 27, p. 757, n. 93 
Payment for personal services, § 16 
Foster parent and child, § 18 
Modification, § 31 
Necessity to recover for, § 1 
Nephew or niece, § 23 

Parent and son-in-law or daughter-in-law, § 20 
Parent and stepchild, § 19 
Part performance in general, § 34 
Performance, § 32 

Full performance excused, i 35 
Not in strict compliance with contract, | 33 
Period of service, silence as to, § 29 
Presumption, gratuity of services or support fur¬ 
nished by child, § 17 

Recovering under common counts, S 47, p. 791 
Rescission, § 81 

Services or support furnished parent by child, 

§ 17 

Time of payment, silence as to, § 29 
Uncle or aunt, § 23 
Unenforceable, § 30 

Extent of services, admissibility of evidence, $ 47, 
p. 792 

Extra work. 

Admissibility of evidence, § 49 

Express or special contract, § 61 
Amount of recovery, § 66(9) 

Conditions precedent to suit, 146 
Joining counts in special contract and in quantom 
meruit, I 45, p. 787 
Pleading, § 45, p. 786 
Recovery on quantum meruit, § 36 
Extraordinary character of services, § 48, n. 30 
Extraordinary services, family r^tionship, presump¬ 
tion of gratuity, § 16 


Fact questions. Questions of law and fact, generally, 
post 

Facts and circumstances, 

Admissibility of evidence, § 47, p. 792; § 49 
Brother and sister, services, § 22 
Excusing performance, pleading, § 46, p. 782 
Family relationship. 

Determination, § 16 

Express agreement of paying for services, 
§ 16 

Implied contract, inference from relation and 
situation of employees, § 14 
Implied request for performance of services, § 11 
Intention of parties, § 8 

Rebuttal of presumption, acceptance of services 
or materials, § 10 

Request for performance, implication from, § 11 
Services or support furnished parent by child, 
§ 17 

Failure of i)erformance in strict compliance of con¬ 
tract, effect, § 33 

Fair inference from conduct, § 1, p. 717, n. 2 
Fair price, admissibility of evidence, § 52 
False representations, void marriage, compensation 
of woman for services, § 25 
Family relationship. 

Acceptance of beneficial services or valuable ma¬ 
terials, effect, 110 

Blood or marriage, relationship, effect, § 16 
Brother and sister, § 22 
Burden of proof, § 48 
Character of sendee rendered, § 16 
Express contract, S 27, p. 757, n. 93 
Gratuitous services, § 9 
Presumption, § 16 

Living in one household, § 10, p. 729, n. 30 

Nature, $ 16 

Nephew or niece, § 23 

Parents-in-law and children-in-law, § 20 

Presumptions, §§ 16,48 

Questlofis of law and fact, § 61, p. 812 

Reciprocity of service rendered, § 16 

Right of recovery, § 16 

Stepchild and stepparent, § 19 

Stepgrandchild’s services, recovery for, § 19 

Strangers in family relation, § 16 

Unde or aunt, § 23 

Voluntary services by infant to, § 14 

Weight and sufficiency of evidence, $ 56 

What constitutes, § 16 

Farm care, weight and sufficiency of evidence, § 54 
Farming, services of child rendered to parent^ pre¬ 
sumption of gratuity, § 17 
Feeble-minded persons, care, evidence, § ^ 

Fees of public official, assumpsit, § 37, n. 53 

Findings, § 63 

Fire, 

Pull performance of contract prevented by, § 35 
Loss adjustment, weight and sufficiency of evi¬ 
dence, § 54 

Part performance, amount of recovery, _§ 66(8), 
p. 831 

Saving property from destruction by, gratuitous 
services, § 9 

Firemen, persons entitled to recover, $ 41 
Fish spotting, S 42, n, 29 
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Flood, saving property from destruction by, gratui- 
tons services, § 9 

Flying, exhibition flying, value, evidence, § 52, n. 82 
Form, 

Action, Joining counts in special contract and in 
quantum meruit, § 45, p. 787 
Instructions to jury, § 62 
Pay expected, S 8, p. 724, n. 71 
Remedy to recover, | 37 
Foster parent and chil^ § 18 
Fraud, 

Amount of recovery, § 65, p. 820 

Conduct tantamount to, § 1, p. 718, n. 4 

Defenses, § 40 

Effect, § 12 

Pleading, § 45, p. 787 

Recovery, 

Implied contract, § 30 
Services rendered under, 8 12 
Restitution, services rendered due to, § 12 
Statute of frauds, post 

Void marriage, compensation of woman for serv¬ 
ices, 8 25 

Weight and sufficiency of evidence, 8 54 
Friendship, gratuitous services, § 9 
Pull performance, 

Contract, § 32 
Excused, § 35 

Issues, proof and variance, 8 47, p. 789 
Pleading, 8 45, p. 786 

General issue, nonperformance, pleading, 8 46 
Going contract rate, amount of recovery, 8 55, p. 820 
Good faith. 

Admissibility of evidence, 8 49 
Burden of proof, 8 48 
Performance of services, 8 40 
Questions of law and fact, 8 51, P* 813 
Grandnephew or grandniece, services or support, 8 23 
Grandparent and grandchild, recovery for services, 
8 21 

Gratuitous services, 8 3 

Brother and brother, 8 22 
Brother and sister, § 22 
Burden of proof, 88 10, 48 
ChUd furnishing to parent, presumption, 8 17 
Cousins, 8 24 
Family relationship, 8 15 
Presumption, § 16 
Grandchild and grandparent, 8 21 
Illegitimate children, services or support to par¬ 
ent, 8 17 

Intention of parties, 8 8 
Nephew or niece, § 23 

Parent and son-in-law or daughter-in-law, 8 20 

Parent and stepchild, § 19 

Parent furnishing to child, 817 

Pleading, 8 45, p. 783 

Presumptions, generally, post 

Proof, 8 10 

Questions of law and fact, 8 51, p. 812 
Rebuttal of presumption of payment, 8 5 
Sister and sister, § 22 
Unde or aunt, 8 23 

Weight and sufficiency of evidence, 8 55 
Gross receipts, admissibility of evidence, 8 52 
Grounds of obligation in general, {1 


Harddiip, express contract, 8 27, p. 757, n. 98 
Heating system, sufficiency of performance, § 59 
Hiring contract, presumption, § 1, p. 718, n. 4 
Hotel operation, weight and sufficiency of evidence 
8 54 

Honrs of labor, defenses, overtime, 8 40 


House, 

Acceptance, 8 40 
Erection, § 1, p. 720, el 23 
Repairs, admissibility of evidence, 8 49 
Household expenses, contribution of woman in void 
marriage, recovery, § 25 
Housekeeping services, 

Additional or extra work, 8 36, p. 772, n. 28 
Admissibility of evidence, 8 49 
Child rendered to parent, presumption of gratui¬ 
ty, 8 17 

Humane motives, gratuitous services, 8 9 
Husband and wife, 

Liability of husband to child for support of wife, 
§17 

Persons entitled to recover, 8 41 
Illegal contracts, 8 30 

Amount of recovery, 8 66(8) 

Illegitimate children, presumption of gratuity, serv¬ 
ices or support furnished parent by child, 8 17 
Illicit relation, contemplated by contract, evidence, 
858 
Illness, 

Acceptance of services or materials, 8 10 
Performer, amount of recovery, 8 56(8), p. 830 
Recovery for part performance of contract where 
full performance prevented by, § 35 
Imperfect work, effect of acceptance, 8 56(6) 

Implied consideration, pleading, necessity, 8 45, p. 783 
Implied contract. 

Acceptance, 

Part performance, 8 34 

Performance not in strict compliance with 
contract, 8 33 

Additional or extra work, recovery for, 8 36 
Benefit, necessity, performance not in strict com¬ 
pliance with contract, § 33 
Business, official or sod^ relations, § 15 
Claim for value of labor and material, 8 1 
Common counts, 8 37 

Compelling performance of work for another, 8 12 
Conferment of benefit as ground for, 8 5 
Defects in completing work in strict compliance 
of contract, § 33 
Defenses, 8 40 

Essential element, 8 S, p. 724, n. 71 
Failure of parties to agree on terms of contract, 
8 29 

Family relationship, payment for personal serv¬ 
ices, f 16 

Foster parent and child, recovery for services, 
§18 

Good-faith entry into marriage, compensation for 
services, § 25 

Inference from relation and situation of parties, 


§14 

Instructions to jury, 8 62 

Materials, payment, § 27 

Necessity to recover for, 8 1 

Nephew or niece, services or support, 8 23 
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Implied contract—Continued 

Parent and son-in-law or danghter-in-law, § 20 
Parent and stepchild, § 19 

Part performance of contract, excused from full 
performance, recovery, § 36 
Preclusion, § 27 
Proof, family relationship, § 16 
Quantum meruit resting on, § 1, p. 718, n. 8 
Beasonable expectation of payment, necessity, § 8 
Recovery for part performance where full per¬ 
formance prevented by act or omission of de¬ 
fendant, § 35 

Reciuisites, contract Implied in fact, § 1, p. 719, 
n. 11 

Services or support furnished, 

Child to parent, § 17 
Parent, § 17 

Strangers in family relationship, recovery for 
services, § 16 

Uncle or aunt, services or support, § 23 
Implied promise to pay, services rendered voluntarily, 
effect, § 7 

Implied request for services, § 11 

Importance of work, reasonable value determination, 

§ 65, p. 821 

Impossibility of performance, 

Defenses, § 40 

Issues, proof and variance, § 47, p. 789 
Improvements on land, § 10, p. 732, n. 63 
Inadequate amount allowed for recovery, § 66, p. 823 
Inadequate instructions to jury, § 62 
Incapacity to contract, parent, services or support 
furnished by child, § 17 
Incidental benefits, recovery, § 6 
Income of employer, admissibility of evidence, § 49 
Incomplete instructions to jury, § 62 
Incomplete performance, pleading, § 46 
Indebitatus assumpsit, § 37 

Express contract, §27 . ^ x. 

Failure to complete contract within time stipu¬ 
lated, § 32 

Full performance of contract, recovery on, $ c 
Issues, proof and variance, § 47, p. 791 

Indebtedness, pleading, § 45, p. 784 
Indentures of apprenticeship, services of ma^r, § 14 
Independent agency, recovery for part perfomance 
of contract where full performance prevented byr 
§ 35 

Independent contractors, § 42 
Infants, 

Children and minors, generally, ante 
Parent and child, generally, post 

Inference, 

Contract, § 1 ^ 

Gratuitous services, family relationship, § 16 
Intention to pay and expectation of compensation 
for services, § 8 

Injury, recovery for part performance of ^ntract 
where full performance prevented by, $ 35 
Installment payments, nonpayment, effect, § 81 
Instructions to jury, § 62 
Intention of parties. 

Family relationship, recovery for personal serv¬ 
ices, § 16 

Gratuitous services, § 8 


Intention of parties—Continued 

Matters considered in determination, § 1 
Request for services, obligation to pay, § n 

Intention to pay, _ 

Acceptance of beneficial services or valuable ma- 

terials, § 10 
Inference, § 8 

Parties, § 1, p. 717, n. 1 ^ ^ ^ . 

Relations or status, effect, § 14 
Presumption, acceptance of valuable services or 
materials, § 10 . ^ ® q 

Services rendered or benefits conferred, § o 

Interest, amount of recovery, § 65, p. 820 
Invalid contract, § 30 

Amount of recovery, § 66(3) 

Investigations, ^ 

Mineral lease, weight and sufilciency of evidence, 

Requests for services, recovery, § u 

Invoice prices, evidence, § 57, n. 55 
Issues, proof and variance, § 47, pp. 789-795 
Verdict and findings, § 63, n. 42 
Itemized statement, pleading, § 45, p. 785 
Joinder of parties, § 43 . ^ 

Joining counts, special contract and In quantum 
meruit, § 45, p. 787 
Joint liability, § 42 

Admissibility of evidence, § 49 
Weight and sufficiency of evidence, § 54 
Joint venture, failure, § 6, p. 722, n. 48 
Judgments, § 64 

Weight and sufficiency of evidence, § 64 
Judicial construction, implication of contract to pay 
for services, effect of rules, § 1 
Judicial knowledge, knowledge of services, § 65, p. 82i, 
n. 77 

Jurisdiction of actions, § 38 

Keeper of prison, persons liable, § 42 

Kinship, acceptance of services and materials, effect, 

§ 10 

Knowledge, , ^ • -ia 

Acceptance of beneficial services or materials, § 10 

Employment of or by third person, § 10 
Financial inability, § 10, p. 781, n. 52 
Labor and material fumidied for buUdli^ wlth- 
out, § 12 

Landlord of tenant’s services, § lo 
Promises or declarations as to payment, necessity, 
§8 

I/aches § 40 

Lack ot mutuality, recovery on implied contract, § 80 
Landlord and tenant, 

Persons liable, § 42 

Voluntary services by tenant, § 15 

Law or equity action, § 37 

Legacy, expectation of payment 

Letter of law, inference of contract as, § 1 

^^^CoSerment of benefit as essential element, § 6 
Faulty performance of contract, § 32 
Presumption, acceptance of valuable services or 
materials, § 10 

Limitation of actions, §§ 40, 44 

Admissibility of evidence, § 47, p. 793 
Express or special contract, § 51 
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Limitation of actions—Continned 

Recovery on implied contract, § 30 
Time of performance, § 45, p. 785 
Liquidated debt, § 32, p. 764, n. 99 

Livestock, , _ — c ttA 

Care, weight and sufficiency of evidence, § 

Possession by chattel mortgagor, § Ip 
Locality performed, reasonable value determination, 

f 65, p. 822 

Lodging. Board and lodging, ante 
Loss of goods in transit, action for labor and matenals 

used in manufacture, § 6 « at r. 

Lump sum charge, issues, proof and variance, § 47, p. 

790, m 14 

Maintenance services, family relationship, § 16 
Implied promise to pay for services § 16 
Malum in se, contract void for reasons attrlbuta 
to performer of services, § 30 
Malum prohibitum, contract void for reasons at¬ 
tributable to performer of services, § dO 

Market value, ^ 

Admissibility of evidence, § 47, p. *93, § 5- 
Consideration of rescinded contract to determine, 
§31 

Contract in restraint of, § 30, p. 761, n. 49 
Family relationship, § 16 

Presumption of gratuity, § 16 
Mistaken belief as to, recovery on quasi contract, 

^ 12, p. 737, n. 34 

Persons contemplating, recovery for services un¬ 
der, § 26 

Persons’ living in void marriage, services, § 25 
Relationship of uncle or aunt and niece or nephew 
by, services or support, § 23 
Void marriage, compensation of woman for serv¬ 
ices, § 25 

Master and apprentice, services, § 14 
Master and servant, services by servant, § 14 
Materials, 

Acceptance, § 10 , ^ i 

Claim on implied contract for value, § i 
Contract under seal, § 28 
Damages in performance of work, § 6 
Expectation of compensation on fomishing, § 10 
Family relationship, implied promise to pay, § 16 

Furnished, § 3 • ot 

Implied contract for payment, § 

Bequest for, § 11 

Mathematical exactness, amount of recovery, § 65, 

p. 821, n. 77 o 

Matters implying agreement, § 1, P» 717, n. £ 

Measure of recovery. Amount of Recovery, generally, 

nwwfofi ’ Uens, conditions precedent to recovery, 139 
contract payable in commodities or other 

medi ums than money, §32 - . 

services of child to parent, presumption of 

Men^*S^s of recipient preventing fulfillment of 
contract, § 66 ( 6 ) 

family relationship, recovery for 

personal services, § 16 ^ u.,, 

Parent, impUed contract for services of chUd, 

jlT 


Mental suffering, counterclalnm, I 40 

evidence, § 54 
Minors, 

Children and minors, ante 
Parent and chUd, generally, post 
Misleading instructions 
Misrepresentations. Fraud, generally, ante 
Mistake, 

pS^rlSery for services rrade^ undCT,^! K 

Identity, recovery on contract, § P- > 

Law, recovery for services rendered under, § 12 
Recovery on implied contract, § 30 
Modification of contract, § 31 

Questions of law and fact, 161, p. old 
Special contract, evidence, § 58 
Weight and sufficiency of evidence, § 55 

^°°Contract payable otherwise than in, § 37 

Expended by plaintiff for services of third party, 

§ 10 

Moral duties or obligations. 

Family relationship, § 16 

Relation between parties, presumption of gra¬ 
tuitous services, § 14 
Services rendered in discharge, 17 
Mortgagor, possession of live stock, 115 
Motor Wde, weight and sufficiency of evidence. 
Repairs, § 54 
Use, § 55 

Municipality, liability, § 42 • „ oo s ft 

Mutual benefit of all parties, services as, § 6 
Mutual consent, rescission, termination or abandon- 
ment of contract, effect, § 31 
Mutual intention to contract, § 1 

Mutual understanding, burden of % .5 

Names, issues, proof and variance, § 47, p. 789, n. 95 
Nature of obligation in general, 11 
Nature of remedy to recover, § 37 
Nature of services, 

Implied contract from, § 14 

Inference of intent to pay, § 8 

Reasonable value determination, § 65, p. 621 

Family relationship, implied promise ti) pay, § 
Parent furnishing to infant, gratuity, § 17 
Paupers furnished board and clothing and neces¬ 
sities for services, § 14 
Necessity, 

Benefit or acceptance. 

Part performance of contract, § 34 
Performance not in strict compliance with 
contract, § 33 
Request for services, § 11 

Negligence, 

Burden of proof, § 48 

Damage of materials In perfomance of work, 
§6 

Performance, 

Admissibility of evidence, 147, p. 794 
Amount of recovery, § 65, p. 820 
Negotiation for performance of services, time involved, 
compensation, $ 2 
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Nephew or niece, presumption of gratuitous serrices, 

Newspaper articles, amount of recovery, extra worx, 

§ 66(9) 

Nominal parties, persons entitled to recover, § 41 
Nominal recovery, reasonable value of services not 
shown, § 65, p. 820 
Nonpayment, 

Admissibility of evidence, § 49 
Pleading, § 45, p. 784 

Nonperformance, pleading excuse, § 45, p. 786 

Notice, completion of work, § 39 

Nursing, 

Implied obligation for payment, § 14 
Services of child rendered to parent, presump¬ 
tion of gratuity, S 17 
Obligations, 

Acceptance of beneficial services or materials, § 10 
Elements of obligation stated, § 7, p. 724, n. 68 
Equity and good conscience, § 1, p. 717, n. 2 
Nature and grounds, § 1 

Presumption, acceptance of valuable services or 
materials, § 10 

Reasonable expectation by parties for payment, 
necessity, § 8 

Request for services, effect, § 11 
Offer of employment, § 11, p. 734, n. 90 
Official relations, implied contract for compensation, 
§ 16 

Offset, burden of proof, § 48 

Omission of defendant, part performance of contract, 
recovery, full performance prevented by, § 35 
Omnibus count, pleadings, § 45, p. 782 

Options, ^ ^ ^ 

Cancellation of contract pursuant to statutory op¬ 
tion, recovery for part performance, § 36 
Defendant, termination of contract, amount of 
recovery, § 36(4) 

General indebitatus assumpsit or express contract. 


§27 


Order for work, weight and sufficiency of evidence, 


§ 55 

Order of trial or proof, § 60 
Ordinary course of dealing 
ing, § 8, p. 725, n. 73 
Ordinary services, character 
family relationship, § 16 


of common understand- 
of service rendered in 


Overhead, 

Amount of recovery, part performance, § 66(8), p. 
829, n. 9 

Expense, admissibility of evidence, § 52 

Overtime, defenses, § 40 ^ 

Owner of property, llabUlty for services and ma 
terials § 1 

Ownership'of articles repaired, recovery for repair, 
effect, § 6 

Parent and child, § 17 

Age, arriving at age, § 17, p. 746, n. 87 

Family relationship, § 16 ^ rrAn ^ oo 

Guest, father treated as guest, § 17, p. 747, n. ua 
Liability of parent to child for support of others, 
§ 17 

Services or support, 

Foster parent and child, § 18 
Furnished by child, § 17 

Illegitimate children, § 17 


Parent and diild—Continned 

Services or support—Continued 
Furnished by child—Continued 
Living apart, § 17 
Presumption of gratuity, § 17 
Furnished by parent, § 17 
Parent and stepchild, § 19 
Stepchild and stepparent, $ 19 
Parent and stepchild, § 19 . 41 ^ 

Parol modification, special contract, amount of re¬ 
covery, § 66 ( 6 ) 

Part performance of contract, § 34 

Amount of recovery, § 66(8), pp. 829-832 
Cause for which neither party responsible, § 66(8), 

P*331 ^ 

(Construction of contract partially performed, § 1 , 
p. 719, n. 8 
Defenses, § 40 

Excused from full performance, § 35 
Pull performance prevented by illness, injury^ 
death or epidemic, § 35 
Persons entitled to recover, f 41 
Recovery on, § 31 

Pull performance prevented, 

Act of defendant, § 36 
Independent agency, § 35 
Seal, action of covenant on breach, § 28 
Unenforceable contract, § 66(3) 

Waiver of completion by defendant, § 35 


Parties, 

Actions, § 43 , 

Contemplation of payment, family relationship, 

§16 

Effect of rdation or status, §§ 14r-26 
Express contracts, ri^ts, § 27 
Inference of intent to pay and ex]^tation or 
compensation from relation and situation, § 8 
Intention as to payment, § 1, p. 717, n. 1 
Intention of parties, ante 

Performance for mutual benefit of all parties, § 6 
Reasonable expectation of payment, § 8 
Relationship, . . 

Acceptance of beneficial services or materi¬ 
als, § 10 
Effect, S§ 1^26 

Services for Interest of both parties, § 8, p. 725, 
n* 77 

Status, effect, §§ 14-26 

Partners, persons entitled to recover, § 41 
Partnership existence, 

AdmissihiUty of evidence, 3 49 
Burden of proof, § 48 

Patterns made under contract, actions, §37 

Paupers, clothing and necessaries for services, f 14 

Payments, 

Admissibility of evidence, 3 47, p. 793 
Breach of contract by recipient of services, rescis¬ 
sion upon, 3 31 
Burden of proof, 3 48 
Contract silent as to time of, 3 29 
Defenses, 8 40 

Expectation of compensation or payment, ante 
Intention to pay, ante 
Other than money, 3 66(4) 

Pleading, 8 46 
Presumptions, post 
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Pajnaents—CJontinned 

Promise to pay, generally, post 
Beliance on promises or declarations, § 8 
Weight and sufficiency of eTidence, § 54 
Performance of contract, services, work, etc., §§ 5, 32 
Admissibility of evidence, § 53 
Amount of recovery, § 66(5) 

Burden of proof, § 48 
Consideration, § 1 
Effect of request for, § 11 
Pull performance excused, § 35 
Grandparent and grandchild, § 21 
Implied request, § 11 
Issues, proof and variance, § 47, p. 790 
Necessity for request, § 11 
Not in strict compliance with contract, § 33 
Amount of recovery, S 66(6) 

Part performance in general, § 34 
Pleading, § 45, p. 782 
Pleading, § 45, p. 784 
Prevented, defenses to action, § 40 
Bequest for, § 11 

Business, official or social relations, effect, 

8 15 

Necessity to recovery, § 11 
Time involved in negotiating for, compensation, 

Void for reasons attributable, § 30 
Period of service, contract silent as to, § 29 
Personal Uability, weight and sufficiency of evidence, 

8 54 . ^ 

Personal services, weight and sufficiency of evidence^ 

§ 54 

Persons entitled to recover, § 41 
Persons liable, § 42 
Persons sought to be charged, 

Reasonable expectation of payment, § 8 
Recovery for services rendered or materials fur¬ 
nished, § 11 

Request for performance, necessity, § 11 
Petition, § 45, pp. 781-787 

Place work performed, admissibility of evidence, § 47, 
p, 792 

Plans and specifications. 

Failure to use, recovery on quantum meruit, § 29, 
p. 759, n. 20 

Preparation, weight and sufficiency of evidence, 
§ 54 

Requests for services, recovery, § 11 
Plea or answer, § 46 
Pleadings, § 45, pp. 781-787 

Declaration, § 45, pp. 781-787 
Extra work recovery, § 45, p. 786 
General omnibus count, § 45, p. 782 
Instructions to jury, § 62 
Issues, proof and variance, § 47, pp. 789-795 
Plea or answer, § 46 
Reply, § 46 
Set-off, § 46 
Special contract, § 37 
Subsequent pleadings, § 46 
Plowing services by mortgagor, recovery, § 15 
Plumbing work cost, rough guess, § 66(2), n. 30 
Political reasons, gratuitous services, § 9 
Preliminary agreement, admissibility of evidence, ex¬ 
press or special contract, $ 51 


Preponderance of evidence. Weight and sufficiency 
of evidence, generally, post 
Presumptions, § 48 

Abandonment of claim, § 40 
Acceptance of valuable services or materials, § 10 
Brother and brother, gratuitous services, § 22 
Brother and sister, gratuitous services, § 22 
Compensation for services, ante 
Contract of hiring, § 1, p. 718, n. 4 
Cousins, gratuitous services, § 24 
Family relationship, § 16 
Foster parent and child, § 18 
Grandparent and grandchild, compensation for 
services, § 21 

Gratuitous services, §§ 9, 48 
Illegitimate children, services or support to par¬ 
ent, § 17 

Implied contract to pay, rebuttal, relation of 
status of parties, § 14 
Instructions to jury, § 62, n. 8 
Intent of parties, § 65, p. 820 
Nephew or niece, gratuitous services, § 23 
Parent and child, services or support furnished 
by child as gratuitous, § 17 
Parent and son-in-law or daughter-in-law, § 20 
Parent and stepchild, § 19 
Payment, § 48 

Acceptance of valuable services and materi¬ 
als, § 10 

Contemplation, § S 

Enjoyment of benefit of services, § 6 
Pleading, gratuity, § 45, p. 784 
Promise to pay, services rendered in discharge of 
moral obligation, § 7 
Relationship of parties, §§ 14, 56 
Rendition of services on request, 8 H 
Requisites, § 5 

Rendition of valuable services, 8 61, p. 812 
Request and promise to pay for beneficial serv¬ 
ices or materials, § 11 
Services or support furnished. 

Grandchild by grandparent, 8 21 
Parent, gratuity, § 17 

Sister and sister, gratuitous services, 8 22 
Social relations of parties, 8 15 
Special contract, evidence, 8 58 
Uncle or aunt, gratuitous services, 8 23 
Weight and sufficiency of evidence, promise to 
pay, 8 55 

Price, 

Admissibility of evidence, 8 52 
Amount of compensation, 8 57 
Conditions precedent to action, 8 39 
Dress material, evidence, 8 49, n. 64 
Pleading, 8 45, p. 785 

Prima facie case, § 48 

Weight and sufficiency of evidence, 8 54 
Principal and agent. 

Abandonment of contract, effect, § 30 
Services rendered under agreement with or di¬ 
rection of agent, 8 16 

Prior earnings, admissibility of evidence, 8 52 
Prison keeper, persons liable, 8 42 
Privity, damages caused by third persons, § 40 
Process, 8 43 

Products of work, use, effect, 8 16 
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rendered 

i 10 
§ 1 


ren- 


Professional courtesy or duty, gratuitous serrices, 8 9 
Professional services, child to parent, presumption 
of gratuity, § IT 
Profit-sharing agreement, 

Failure of parties to agree on terms, effect, 8 29 
Questions of law and fact, § 61, p. 812 

Profits, 

Admissibility of evidence, § 62 
Amount of recovery, § 67 

Keasonable value determination, § 66, p. 822, n. 89 
Recipient of services, admissibility of evidence, 

§ 47, p. 792 
Promise to pay, 

Absence of express promise, services 
voluntarily, § 7 

Acceptance of services or materials, : 

Actual agreement, necessity of proof, 
Admissibility of evidence, § 49 
Beneficial services or valuable materials 
dered or furnished, § 11 
Bonus, failure to stipulate amount, § 29 
Business, official or social relations, § 15 
Concubinage, service of persons living together 
in, § 25 

Conferment of benefit, § 6 
Consideration, § 1 
Contract silent as to, 8 29 
Effect of express contract, 8 27 
Family relationship, right of recovery, § 16 
Poster parent and child, contract for services or 
support, 8 18 

GrandchUd and grandparent, 8 21 
Gratuitous services, 8 9 
Implication, § 1 
Incidental l^nefits, 8 6 
Issues, proof and variance, 8 47, p. 790 
Marriage, persons living together in void mar¬ 
riage, 8 25 

Moral obligation, services rendered in discharge, 

8 7 

Nephew or niece, services or support, § 23 
Parent and stepchild, services or support, 8 19 
Parties, relationship between, effect, 8 14 
Performance, necessity, 8 6 
Personal services, family relationship, 8 16 
Pleading, § 45, p. 783 « a © 

Reasonable expectation of payment by parties, 8 8 
Receipt of benefit, 8 6 
Reliance for payment on, 8 8 
Remuneration by will, § 8 - ^ • s-, 

Rendition of services on request, effect, f 
Request for services, effect, 8 H ^ 

Services or support furnished by child of parent, 
8 17 

Statutes, acceptance of services or property un¬ 
der, 8 10 

Uncle or aunt, services or support, 8 23 
Unconscious receipt of beneficial and 
services, § 10 
Wrongfully compelling 
services, § 12 

dhild’s agreement to compensate parent for 
services, 8 17 


rendition of valuable 


Proof—Continued 

Contract, , 

Parties, facts creating liability by implica¬ 
tion of law, 81 , . 

Services or support furnished by child to 
parent, 8 17 

Demurrer to evidence, 8 61» P- 814 
Express contracts for compensation, family rela* 
tionshlp, § 16 

Family relationship, 81® ^ 

Express contract to pay for services, § lo, 
p. 743, n. 45 

Mutual exiiectation of payment, 8 1® 
Gratuitous services, § 10 
Instructions to Jury, 8 62 
Issues, proof and variance, 8 47, p. 789 
Rebuttal of presumption for payment of services 
rendered on request, 8 H 
Services, 

Foster parent and child, § 18 
Furnished by child to parent, 8 17 
Gratuitous, 8 6 
Requisites to payment, 8 6 

Proximity, family relationship, presumption of gra¬ 
tuity, effect, 8 16 
Public officials. 

Fees, assumpsit, § 37, n. 53 

Implied contract for compensation, effect, 8 15 

Liability, 8 42 

Public organization, recovery on quantum meruit, 
denial, 8 30 

Public policy, contract contrary to, recovery prohibit¬ 
ed, § 30 

Public regulations, recovery for part performance of 
contract where full performance prevented by, 

8 35 

Puerto Rico, recovery for services in absence of 
agreement to pay wages, 8 1 
Quantum meruit. 

Absence of express agreement, payment on, § 1 
Additional or extra work, 8 36 
Basis of action, 8 1, P- 719, n. 8 
Commodities, contracts payable in commodities or 
other m^iums than money, 8 32 
Default, act or omission of other party, 8 35 
Defendant, inability to perform contract, § 32 
Extra work or services, 8 36 
Failure to complete contract within time stipu¬ 
lated, 8 32 

Failure to establish express contract, § 27 
Foster parent and child, 818 
Full performance of contract, 8 32 

Prevented by act of God or catastrophe, 8 36 
Illegal contracts, 8 30 

Necessity of benefit, performance not in strict 
compliance of contract, 8 33 
Part performance of contract, 

Benefit or acceptance, necessity and effect, 
§ 34 

Fun performance prevented by iUness or 
death, etc., § 35 

Recovery, waiver of completion by defendant, 
5 85 

Performance not in strict compliance with con¬ 
tract, 8 33 
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Quantum meruit—C3ontinued 

Performance of work sued for, necessity for re¬ 
covery, § 5 

Plans and specifications, failure to use, § 29, p. 
759, n. 20 

Recipient's breach of contract for services, etc., 
§ 31 

Recovery, 

Basis, § 6 

Part performance of contract where full per¬ 
formance prevented by independent agen¬ 
cy, § 35 

Unenforceable contract, § 30 
Rescission of express contract, § 31 
Services to stepsister, § 22 
Set-off and counterclai m , § 40 
Silence of contract as to compensation, § 29 
Ultra vires contract, § 30 

Void contract for reasons attributable to perform¬ 
er of services, § 30 

Quantum of services, reasonable value determination, 
§ 65, p. 821 
Quantum valebat. 

Additional or extra work, recovery for, § 36 
Benefit, necessity, performance not in strict com¬ 
pliance with contract, § 33 
Contract silent as to rate or time of compensation, 
§29 

Default, act or omission of other party, effect, 
§ 35 

Pull performance of contract prevented by act of 
God or catastrophe, § 35 

Part performance of contract, benefit or accept¬ 
ance, necessity and effect, § 34 
Performance not in strict compliance with con¬ 
tract, § 33 

Reasonable value of services, § 37 
Recipient’s breach of contract for services, etc., 
§ 31 

Recovery for part performance of contract where 
full performance prevented by, § 35 
Recovery on imenforceable contract, § 30 
Rescission of express contract, § 31 
Quasi contract. 

Labor and materials furnished for building with¬ 
out knowledge or consent of owner, § 12 
Mistaken belief as to marriage, recovery for serv¬ 
ices, § 12, p. 737, n. 34 
Recovery on, § 1 

Questions of law and fact, §§ 60, 61 

Amount of compensation, § 61, p. 813 
Family relationship, § 16; § 61, p. 812 
Special contract, § 61, p. 813 
Value of services, § 57 
Value of work, § 61, p. 813 
Rate of compensation, contract silent as to, § 29 
Readiness to perform, pleading, § 45, p. 782 
Real estate sale, weight and sufficiency of evidence, 
§ 54 

Real party in interest, § 43 
Reasonable value. 

Admissibility of evidence, § 47, p. 793; § 52 
Amount of recovery, § 65, p. 819 


Rebuttal of presumption. Presumptions, generally, 
ante 

Receipt, benefit from work or service of another, ef¬ 
fect § 6 

Reciprocal character of family duties and services, 
§ 16 

Reconvention, § 40 
Reconventional demand, § 46 
Recoupment, § 40 

Admissibility of evidence, § 47, p. 794 
Burden of proof, § 48 
Recovery, 

Amount of recovery, ante 

Compensation for services to another cousin, § 24 
Conformity to directions to warrant, § 6 
Expenses incurred, § 4 

Family relationship, right in general, § 16 
Incidental benefits, § 6 

Services or support furnished by child of parent, 
§17 

Bequest for performance, necessity, § 11 
Reduction of amount, admissibility of evidence, § 52 
Relationship of parties, effect, §§ 14-26 
Relatives, 

Family relationship, § 16 

Support of person who is related, § 11, p. 735, n. 8 
Persons liable, § 42 
Services rendered voluntarily, § 7 
Uncle’s liability to niece for services rendered, 
§ 23 

Reliance, 

Particular funds for payment for services, § 11 
Promises or declarations for payment, § 8 
Religious motives, gratuitous services, § 9 
Remodeling of building, weight and sufficiency of evi¬ 
dence, § 54 

Rendition of services, § 2 

Agreement with or direction of agent, § 13 
Burden of proof, § 48 

Business, official or social relations, effect, § 15 
Child to parent, § 17 
Compensation, § 5 
Cousins, § 24 

Recovery of compensation, § 24 
Established, § 1, p. 717, n. 2 
Family relationship, presumption of compensation 
or gratuity, § 16 
Foster parent and child, § 18 
Grandparent and grandchild, § 21 
Marriage, persons contemplating, § 26 
One against his will, § 10 
Parent from child, § 17 
Relationship between parties, § 14 
Voluntarily, § 7 

Without expectation of pay, § 6 
Rental value. 

Repairs, 

Building, weight and sufficiency of evidence, § 54 
Legal duty to repair, § 11, p. 735, n. 2 
Ownership of articles, recovery for repairs, effect, 
§6 

Time for completion of contract, § 32 
Replication or reply, § 46 
Representations. Fraud, generally, ante 
Repudiation of contract, rescission by performer upon, 
§ 31 
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Request for services, § 11 
Burden of proof, § 48 

Business, official or social relations, effect, § 15 

Effect, § 11 

Implied, § 11 

Materials, effect, § 3 

Necessity for, § 11 

Questions of law and fact, § 61, p. 812 
Weight and sufficiency of evidence, § 55 
Rescission of contract, § 31 

Amount of recovery, § 66(4) 

Burden of proof, 1 48 ; 

Return of consideration, § 39 
Special contract, evidence, § 58 
Resort keeping, weight and sufficiency of evidence, 
154 

Admissibility of evidence, § 49 
Determination, § 57, n. 63 

Restitution, services rendered due to fraud or ma¬ 
terial misrepresentation, § 12 
Restrictions on amount of recovery, § 46 
Result accomplished, reasonable value determination, 

§ 65, p. 821 

Retention, benefits not retained, effect, § 6, p. 722, 
n. 52 

Reward, hope or design for, § 8, p. 724, n. 71 
Rock tunnel, weight and sufficiency of evidence, § 54 
Roof repairs, defenses, § 40, n. 86 
Room, expectation of compensation on furnishing, 
§10 

Rough guess, plumbing work cost, § 66(2), n. 30 
Rules, statutory and judicial construction, implication 
of contract, § 1 

Salvage, claim for services in nature of, judgment and 
review, § 64 

Scale of charges, admissibility of evidence, § 62 

Seal, contract under, § 28 

Servant, demand for wages, § 48 

Service of process, § 43 

Services, 

Ability to afford, § 1, p. 719, n. 11 
Acceptance of services or work etc., ante 
Assent to, § 10 
Brother and sister, etc., § 22 
Brother-in-law and sister-in-law, § 22 
Child, furnished by child, § 17 
Character of services or work, ante 
Conformity to directions, requisites, § 5 
Difficulties in fixing worth, § 1, p. 719, n. 8 
Effect, 

Express contract, § 27 
Relationship or status of parties, §§ 14r-26 
Express or implied assent to beneficial services, 
§ B 

Foster parent and child, contract for, § 18 
Grandchild furnishing to grandparents, § 21 
Grantors services, ante 
Implied, § 11 

Necessity for request, § 11 
Nephew or niece, § 23 
Not gratuitous, § 1, p. 717, n. 2 
Parent, furnished by parent, § 17 
Parent and son-in-law or daughter-in-law, § 20 
Parent and stepchild, § 19 
Performance of contract, services, etc. generally, 
post 


Services—Continued 

Rendition of services, ante 
Request for services, ante 

Time involved in negotiating for i)erformance, 
compensation, § 2 
Uncle or aunt, § 23 
Value of services, post 

Without contract or authority, § 6, p. 722, n. 46 
Set-off and counterclaim, §§ 40, 46 

Admissibility of evidence, § 47, p. 794 
Instructions to jury, § 62, n. 12 
Questions of law and fact, § 61, p. 812, n. 26 
Weight and sufficiency of evidence, § 54 
Skill used, § 59 

Sewing, services of child to parent, presumption of 
gratuity, § 17 

Sick persons, care, evidence, § 52 
Sickness of performer, amount of recovery, § 66(8), 
p. 830 
Silence, 

Acceptance of beneficial services or materials, as¬ 
sent by inference from, § 10 
Contract as to compensation, § 66(2) 

Sister and brother, § 22 
Skill used. 

Admissibility of evidence, § 53 
Reasonable value determination, § 65, p. 822 
Weight and sufficiency of evidence, § 59 
Social relations, implied contract for compensation, 
§15 

Solicitation of one*s services, § 11, p. 734, n. 90 
Special action, express contract, § 37 
Special contract, 

Admissibility of evidence, § 47, p. 794; § 51 
Allegations, § 45, p. 782 
Defense based on, pleading, § 46 
Issues, proof and variance, § 47, p. 789 
Pleading, § 45, p. 785 
Questions of law and fact, § 61, p. 813 
Weight and sufficiency of evidence, § 58 
Special defense, admissibility of evidence, § 47, p. 794 
Specific performance, remedy by, § 37 
Status of parties, effect, §§ 14-26 
Statute of frauds. 

Admissibility of evidence, § 47, p. 793 
Contract void under, evidence, § 51 
Recovery on implied contract, § 30 
Statute of limitations, recovery on implied contract, 
§ 30 
Statutes, 

Family relationship, recovery for personal serv¬ 
ices, § 16 

Option pursuant to, cancellation of contract, re¬ 
covery for part performance, § 35 
Pleading, § 46 

Prevention of recovery on express agreement, re¬ 
covery on implied contract, § 30 
Voluntary acceptance of benefits under, § 10 
Statutory construction rules, implication of con¬ 
tract to pay for services, § 1 
Stepchild and stepparent, presumption of gratuitous 
services, § 19 

Stipulated sum for stipulated work, § 57 
Stipulations, special contract, amount of recovery, 
§ 66 ( 6 ) 
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Strangers, 

Acceptance of beneficial services or materials, 
§ 10 

Family relationship, § 16 
Strikes, 

Admissibility of evidence, § 49 
Recovery for part performance where full per¬ 
formance prevented by, § 35 
Subcontractors, performance prevented, § 40 
Subscribers for road construction, liability, § 42 
Subsequent assent of beneficiary to services perform¬ 
ed, § 11 

Subsequent pleadings, § 46 
Substantial performance. 

Admissibility of evidence, § 47, p. 792 
Pleading, § 45, p. 786 
Questions of law and fact, § 61, p. 813 
Substituted agreement, amount of recovery, § 66(5) 
Sufficiency of performance. 

Admissibility of evidence, § 53 
Weight and sufficiency of evidence, § 59 
Summer fallow, compensation, § 2 
Support, 

Agreements, pleading, aggravation of damages, 
§ 45, p. 785 

Brother and sister, etc., § 22 
Brother-in-law and sister-in-law, § 22 
Family relationship, § 16 

Performer of services incapable of self-sup¬ 
port, § 16 

Foster parent and child, contracts for, § 18 
Grandchild furnishing to grandparent, § 21 
Imbecile half brother, § 22 
Incapability of self-support, § 16 
Nephew or niece, gratuitous, § 23 
Parent and child, furnished by, 

Child, § 17 
Parent, § 17 

Parent and son-in-law or daughter-in-law, § 20 

Parent and stepchild, § 19 

Persons liable, § 42 

Relatives, § 11, p. 735, n. 8 

Request for, recovery, § 11 

Unde or aunt, gratuitous, § 23 

Voluntarily, § 7 

Surplusage, pleading, agreed price, § 45, p. 785, n. 21 
Syndicated newspaper articles, amount of recovery, 
extra work, § 66(9) 

Tenant, voluntary services, § 15 
Termination of contract, 

Recovery on, § 31 

Services performed after, § 65, p. 819, n. 64 
Special contract, evidence, § 58 
Termination of labor, § 6, p. 721, n. 36 
Terms of contract, 

Deviation, effect, § 33 
Questions of law and fact, § 61, p. 813 
Rescinded contract, effect, § 31 
Test, Implied contract, creation by rendition of per¬ 
sonal services, § 1, p. 717, n. 2 
Third persons, 

Agreement to pay, § 40 

Approval as condition precedent to action, § 39 

Effect of express contract, § 27 

Employment of or by, § 10 

Money e3^>ended by plaintiff for services of, f 10 


Third persons—Continued 

Recovery for part performance of contract where* 
full performance prevented by, § 35 
Services rendered to, § 42 
Umpire clause, modification of contract, § 31 
Time, 

Expended, reasonable value determination, § 65,. 

p. 821 

Failure to complete contract within specified time^ 
§ 32 

Negotiating for performance of services, compen* 
sation, § 2 

Payment, contract silent as to, § 29 
Performance, 

Issues, proof and variance, § 47, p. 790 
Pleading, § 45, p. 784 
Services, admissibility of evidence, § 49 
Sue, § 44 
Torts, 

Assumpsit, counterclaims, § 40 
Use of labor, defenses, § ^ 

Traffic arrangements, request for services, recovery,. 

Treasury department regulations, part performance,. 

§ 35, p. 770, n. 90 
Trial, § 60 

Trucking charges, § 27, p. 758, n. 10 
Trustee, breach of trust, charge for services, effect,. 
§ 12 

Ultra vires contracts, § 30 
Umpire clause, modification of contract, § 31 
Uncle or aunt, presumption of gratuitous services,. 
$23 

Understanding in exercise of reasonable care and 
judgment, § 8, p. 725, n. 73 

Unenforceable contract, amount of recovery, § 66(3> 
Unexceptional character of services, reasonable value 
determination, § 65, p. 822 
Unjust enrichment doctrine, § 1 
Amount of recovery, § 65, p. 820 
Failure to show, § 6, p. 722, n. 52 
Labor and materials furnished for building with- 
out knowledge or consent of owner, $ 12 
Recovery on theory or doctrine of, § 1 
Weight and sufficiency of evidence, § 54 
Untimely performance of contract, $ 32 
Amount of recovery, § 66(7) 

Usage. Custom and usage, ante 
Use of products of work, effect, § 10 
Usual course of business, request for services or ma¬ 
terials, effect, § 11 
Value, 

Labor and material, claim on implied contract, 
§1 

Property, admissibility of evidence, § 49 
Reasonable value received, § 1, p. 719, n. 10 
Value of services or work. 

Admissibility of evidence, § 47, p. 792; $ 62 
Express or special contract, § 51 
Burden of proof, § 48 

Issues, proof and variance, $ 47, pp. 789, 790 
Pleading, $ 45, p. 785 

Questions of law and fact, § 61, p. 813 
Weight and sufficiency of evidence, $ 57 
Yardstick of recovery, § 66(6) 

Value received, defenses, § 40 
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Variation of contract, recovery on common counts, 

§ 31 

Venue of actions, § 38 
Verdict, § 63 
Appeals, § 64 

Cure of pleading defects, § 45, p. 781 
Weight and suflOiciency of evidence, § 54 
Visitor, reasonable stay according to circumstances 
of surroundings, § 14 

Void marriage, compensation of woman for services, 

§ 25 

Voluntary acceptance. 

Beneficial services or materials, § 10 
Performance not in strict compliance of contract, 
effect, § 33 

Voluntary failure to perform contract, effect, § 34 
Voluntary rendition of services, § 7 
Tenant, § 15 
Washing and ironing, 

Family relationship, nonpersonal services, § lo, 
p. 745, n. 76 

Services of child to parent, presumption of gra¬ 
tuity, 8 17 

'Waiver, 

Admissibility of evidence, § 4T, p. 793 
Defenses based on noncompliance with condi¬ 
tions precedent, § 46 
Questions of law and fact, § 61, p. 812 


Waiver—Continued 

Recovery for part performance of contract, 8 35 
Special contract, evidence, § 58 
Weight and sufficiency of evidence, 8 5^ 

Acceptance, § 55 
Agreement to pay, § 55 
Amount of compensation, § 57 
Family relation, § 56 
Gratuitous services, § 55^ 


Request, § 65 
SkiU used, § 59 
Special contract, § 68 
Sufficiency of performance, 8 59 
Value of services, 8 57 
Wife. Husband and wife, ante 
Wilful breach of contract, effect, 8 34 


^^iBJxpectation of remuneration by, § 8 

Parent, agreement to compensate child by wiU for 
services, board or moneys, 8 17 
Services rendered one against his will, § 10 
Wiring in building, repairs, 8 42, n. 32 
Work, additional or extra, recovery for, 8 36 
Work sheets on several jobs, evidence, 8 52, n. 25 
Written asreement, admissibility of evidence, 8 *7, 


p. 794 

Wrongdoing, effect, 8 12 
Wrongful discharge, defenses, 8 40 
Yardstick of recovery, 8 66(6) 


End ov Volumk 
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